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ABSTRACT

nvironmental rights have not been specified in the European Convention on Human Rights (ECHR).

The ECHR therefore cannot be directly invoked when environmental problems are in question.
The question of recognising environmental rights has been frequently raised under the ECHR. Howe-
ver, the concept of environmental justice (EJ) which arose in the US in the late 1970s and which focu-
ses on the fair distribution of environmental burdens and benefits has not been studied in the ECHR
or in the case law of the European Court of Human Rights (ECtHR). This paper argues that ECtHR has
not followed a steady flow in favour of EJ when hearing the cases. In this context, It will be considered
whether the existing provisions of the ECHR guarantee EJ. Besides, the question will be asked whet-
her the ECtHR has ever determined environmental injustices or environmental discrimination, which
was encountered in the US, based on racial and economic factors when deciding environmental cases
in its history.

Key words: Environmental justice, Environmental rights, Human rights, The US, ECHR, ECtHR.

6zET

Avrupa insan Haklari Mahkemesi ictihatlarinin Cevresel Adalet Baglaminda
Bir Degerlendirmesi

evresel haklar Avrupa insan Haklari Sozlesmesi'nde (AiHS) yer almamaktadir. Bu nedenle, cev-
Gresel problemler mevzu bahis olmasi halinde sézlesme dogrudan éne siiriilememektedir. AiHS
altinda cevre hakkinin taninmasi konusu siklikla glindeme gelmistir. Lakin, 1970'lerin sonunda Ame-
rika Birlesik Devletleri'nde glindeme gelen ve cevresel fayda ve zararlarin esit dagitilmasi hususuna
odaklanan gevresel adalet kavrami AiHS baglaminda veya Avrupa insan Haklari Mahkemesi (AIHM)
ictihatlari baglaminda ele alinmamistir. Bu calismanin amaci, AIHM'nin cevre konulu davalari ele alir-
ken cevresel adalet kavramina istikrarh bir sekilde yer vermedigini géstermeye yonelik olarak hazir-
lanmistir. AiHS'deki mevcut haklarin cevresel adaleti saglamada yeterli olup olmadiklari da incelene-
cektir. Ayrica, AIHM'nin cevre konulu davalari ele alirken ABD'de goriildii§l gibi irksal veya ekonomik
faktorlere dayali agik bir cevresel adaletsizlik veya bir ayrimcilik durumuna dedinip dedginmedigi de
sorgulanacaktir.

Anahtar kelimeler: Cevresel adalet, Cevre hakkl, insan haklari, ABD, AiHS, AiHM.
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Introduction
The combination of justice and the environment in one phrase gained currency at the
end of the 1970s. The concept of EJ which aims at the fair distribution of environmental
costs and benefits among people was first academically studied by Bullard in 1990.
According to Bullard, ‘race’ and ‘class’ are the main factors which cause environmental
injustices.? People of colour and economically disadvantaged groups have been negati-
vely affected by these environmental inequalities.3

The protection of the environment has started to be discussed as a matter of
human rights. Indeed, the classical approach to human rights had not dealt with the
preservation of the environment in the strict sense.* However, after some important
international conferences on the relation between the environment and human rights,
such as the Stockholm Conference on the Human Environment 1972, the environment
became recognised in the field of human rights. Following this, regional human rights
regimes have attached an importance to the environment and some of them have adop-
ted an environmental right in their treaties, such as the African human rights system
and the Inter-American human rights system. Nonetheless, in contrast to the above-
mentioned regional systems, the ECHR, which is the treaty of the European human
rights system, does not directly include any provision on the preservation of the envi-
ronment.> However, despite this, the existing rights and freedoms under the ECHR have
been interpreted by the ECtHR to secure environmental rights in many cases.®

This paper argues that ECtHR has not followed a steady flow in favour of EJ when
hearing the cases. The main reason here why the European human rights system has
not systematically taken EJ into consideration whereas the American system has done
is that environmental discrimination or injustices as stated by Bullard is based on racial
and economic parameters, and discrepancies between the groups (racial groups, eco-
nomically disadvantageous groups) in American society in terms of these parameters
is much more obvious than the ones in Europe. In other words, people who had suffe-
red from race and class based environmental injustices in the US directly stated that

1 BULLARD, Robert D., Dumping in Dixie: Race, Class, and Environmental Quality, 3. Edition, Westview
Press, 2000. EJ tries to prevent every kind of inequalities in the context of the environment. Promoting public
health, housing and similar issues can be included in the scope of EJ. See also BULLARD, Robert D./ JOHNSON
G. / WRIGHT, H. “Confronting Environmental Injustices: It's Right Thing To Do", Race, Gender & Class, Year:
1997, Volume: 5, Number: 1, (pp. 63 - 79).

2 BULLARD, 2000. Race and class are important factors encountered in the US in terms of EJ, but this
formula does not strictly work in any region of the world. As it will be seen further, indigenous people, some
minority groups and economically disadvantaged groups have been subjected to environmental inequalities
and the sorts of these groups may vary from one region/continent to another.

3  BULLARD, 2000.

4 GEARTY, Conor “"Do Human Rights Help or Hinder Environmental Protection”, Journal of Human Rights
and the Environment, Year: 2010, Volume: 1, Number:1, (pp. 7 - 22).

5 PEDERSEN, Ole W. “The Ties that Bind: The Environment, the European Convention on Human Rights and
the Rule of Law", European Public Law Year: 2010, Volume: 16, Number: 4, (pp.571- 607).

6 PEDERSEN, 2010.
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they are the victims of environmental discrimination. An argument with regard to ra-
ce-based environmental injustices/discrimination has not been made when people has
been claiming their environment related rights whereas some cases tell that economic
factors sometimes cause such kinds of injustices in Europe. Therefore, the American
system is familiar to deal with EJ issues than European system.

This paper begins with a brief definition and the evolution of the concept of EJ in
the US and how it has had an impact on the American human rights system. This paper
does not fully consist of a comparison of the American and the European systems in
terms of EJ. It rather aims to give an outline as to the American system in order to
understand the European system. Then, the protection of the environment and envi-
ronmental rights by the ECHR and the ECtHR will be discussed by referring to selected
cases inthe following section. Next, it will be assessed whether the ECtHR has taken the
causes of environmental injustices into consideration when assessing the cases parti-
cularly under the right to life and right to respect for private and family life. Moreover,
the approach of the Court to the preservation of the people who are negatively affec-
ted by environmental injustices will be examined. Finally, the question of what can be
done in the name of the maintenance of EJ in European system will be assessed.

1. The Emergence of Environmental Justice and the American Approach to
The Concept
The concept of EJ previously defined as the fair distribution of environmental costs and
benefits among people is relatively a new term coming to the fore in the last quarter of
20" century. Dr. Bullard who argues that race and class are real factors behind environ-
mental injustices in the US indicates particular places where environmental injustices
had been seen such as Dallas, Texas and Houston with the largest Afro-American popu-
lation.” These residential areas in which black and poor communities with low resistan-
ce exist had been used as toxic dumping areas and the inhabitants of these areas had
consequently been exposed to health problems.8

Continuation of such pollutionin black's habitats discriminatorily had led a backlash
against those who intentionally used these places as dumping areas. Afro-Americans,
thereupon, entered a protest which has affected the developments in the following
periods in Warren County in 1982 against environmental discrimination.® President
Clinton then signed Executive order 12 898 to integrate EJ into programs and policies
established by federal agencies.!® Besides, the necessity of maintenance of EJ was app-
roved by the decision given in the case of CAN'T vs. LES, which will be mentioned when

7  BULLARD, Robert "Environmental Justice For All: It's The Right Thing To Do", J.Envtl.L.&Litig, 1994, 9, (pp.
281-308).

8 BULLARD, 2000.

9 BULLARD, Robert D / JOHNSON Glenn “Environmental Justice: Grassroots Activism and Its Impact on
Public Policy Decision Making", Journal of Social Issues, 2000, 56, 3 (pp. 555-578).

10 GERRARD, Michael B/ FOSTER, Sheila R., The Law of Environmental Justice Theories and Procedures
to Address Disproportionate Risks, 2. Edition, American Bar Assiciation, Chicago, 2008, p.102.
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comparing the relevant cases from the European System in the blow sections, in 1997"
and this achievement is accepted as the basis for the following cases as to EJ. As for
human rights discourse in the US, Additional Protocol (San Salvador Protocol) to the
American Convention on Human Rights (ACHR) has adopted protective provision regar-
ding to the Environment in Article 11 and this naturally contributes to EJ too0."?

2. Environmental Rights and Environmental Justice in the European Human
Rights System

The ECHR, like the Conventions of the Inter-American system and the African system,
is created for the preservation of civil and political rights.” It can only be invoked when
individual rights’ are in question rather than environmental rights,'* referred to as ‘col-
lective rights’ which can be enjoyed by a group of people or a community."” The absence
of a provision on the environment, environmental rights or a similar notion concerning
the protection of the environment in the ECHR or in the Protocols' is an indication that
the ECHR is for the protection of civil and political rights. After the Stockholm Confe-
rence, a series of attempts have been made in the name of the recognition of an additi-
onal protocol for the right to environment in the ECHR, yet they have remained inconc-
lusive because of the political unwillingness of the party states.” According to Shelton,
there are three reasons behind this unwillingness:'® First, a concern about diluting the
ECHR by new proposed human rights; second, claims over the lack of justiciability of
environmental rights; and third, fears of party states stemming from their significant
environmental problems that might cause legal troubles for them in the event of the
right being recognised.” Furthermore, DeMerieux is of the opinion that the adoption of
an environmental right in the ECHR is not vital because such a right might conflict with
other fundamental rights.2®

1 (;AGLAYAN, Sezai, An Assessment of the Concept of Environmental Justice within the Context of the Case
Law of the European Court of Human Rights, Unpublished Post Graduate Thesis, Leicester, the University of
Leicester, Law School, 2014, p.8.

12 CAGLAYAN, 2014, p. 17.

13 CHURCILL, Robin R., “Environmental Rights in Existing Human Rights Treaties”, Human Rights Approac-
hes to Environmental Protection (Ed. A. Boyle and M. Anderson), Clarendon Press, 1998.

14 SHERLOCK, Ann/ JARVIS, Francoise "The European Convention on Human Rights and the Environment",
E.L. Rev Supp, Year:1999, Volume: 24, (pp. 15 - 29).

15 DINSTEIN, Yoram “Collective Human Rights of Peoples and Minorities"”, International and Comparative
Law Quarterly, Year: 1976, Volume: 25, Number: 1, (pp. 102 - 120).

16 JOSE Daniel G S., Environmental Protection and the European Convention on Human Rights, Council
of Europe Publishing, Strasburg, 2005, p. 7.

17 SHELTON, Dinah “Human Rights, Environmental Rights, and the Right to Environment”, Stan. J. Int'l L.,
Year:1991-1992, Volume: 28, (pp. 103 - 133).

18 SHELTON, 1991-1992.
19 SHELTON, 1991-1992.

20 DEMERIEUX, Margaret “Deriving Environmental Rights from the European Convention for the Protection
of Human Rights and Fundamental Freedoms”, Oxford Journal of Legal Studies, Year: 2001, Volume: 21, Num-
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The approach of the ECHR towards the protection of the environment shows that
the ECHR might be said to be closer to the ‘Anthropocentric approach’ which indica-
tes that the protection of the environment is important for human life.?! No claims
concerning environmental rights can be made unless they are related to the protec-
tion of ‘individual rights'.?? To put it another way, the ECHR requires the applicants to
demonstrate that they are victims of a violation of a right defined under the ECHR.??
For instance, X and Y v Federal Republic of Germany?* was known as the first ‘environ-
mental case’ to be concluded by the European Commission as ‘inadmissible’ since the
ECHR does not contain any ‘substantive’ provision about environmental rights.2® In
this case, the applicants applied to the Commission for the protection of nature rather
than their individual rights and the case was not accepted because of the reason in
guestion.?® However, like the argument that proponents of the ‘Anthropocentric app-
roach’ defend, the European Commission thereafter considered the protection of the
environment as a requirement for the realisation of the individual rights and decided
subsequent cases as admissible.?” The cases of Arrondelle v. the United Kingdom,?®
Baggs v. the United Kingdom?® and others which will be assessed through the paper
can be shown as examples in this respect.

The non-existence of a substantive environmental right in the ECHR has led
environmental cases to be examined based on the interpretation of the existing hu-
man rights provisions3°® because the derogation of the environment may negatively
affect these basic individual rights. However, before commencing the interpretation
of the existing provisions under the ECHR, there is one more issue concerning the
interpretation of the existing rights for environmental cases. This is the doctrine of
margin of appreciation. The doctrine amounts to a kind of freedom of action given
by the ECHR to the member states in order to accomplish their duties under the
ECHR.?" The point which makes the doctrine important is the discrepancies between

ber: 3, (pp. 521 - 561).

21 The 'Anthropocentric approach’ defends the argument that the environment is a provider of natural so-
urces for the maintenance of human life. See FERIS, Loretta “Constitutional Environmental Rights: An Under-
Utilized Resource”, S. Afr. J. on Hum. Rts., Year: 2008, Volume: 24, Number: 1, (pp. 29 - 49).

22 SHERLOCK / FRANCOISE, 1999, p. 15.
23 SHERLOCK / FRANCOISE, 1999, p. 27- 28.
24 App no 7407/76 (European Commission, 11 July 1973).

25 MOECKLI, Daniel / SHAH, Sangeeta / SIVAKUMARAN, Sandesh / HARRIS, David, adr., International Hu-
man Rights Law OUP, 2010, p. 628.

26 SANDS, Philippe, Principles of International Environmental Law, 3. Edition, Cambridge University Press,
Cambridge, 2012.p. 782.

27 JOSE Daniel GS., 2005, p. 8.

28 Appno 7889/77 (European Commission, 15 July 1980).

29 App no 9310/81 (European Commission, 19 January 1985).

30 MOECKLI, Daniel / SHAH, Sangeeta / SIVAKUMARAN, Sandesh / HARRIS, David, adr., 2010, p. 628.

31 GREER, Steven, The Margin of Appreciation: Interpretation and Discretion under the European Con-
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the national constitutions and the ECHR in terms of environmental protection. As
Boyle states,® some member states have already adopted an environmental right
in their constitutions although the ECHR does not mention this right. For example,
Article 56 of the Turkish Constitution refers to a 'healthy’ and ‘balanced environ-
ment'33 while the Spanish constitution sees the environment as vital for the ‘deve-
lopment of the person’ and the ‘environment’ itself under section 45.34 Article 42
of the Russian Constitution also mentions a ‘favourable environment'.*> Therefore,
as will be seen later, results of the cases decided by the ECtHR may show a change
because of the margin of appreciation.

In the light of the foregoing, the ECtHR has been accepted as an indirect provider
of environmental rights which is protected by way of interpreting the existing indivi-
dual rights.3¢ The ‘right to life’' (Art 2), ‘right to fair trial’ (Art 6), ‘right to respect for
private and family life' (Art 8), ‘freedom of expression’ (Art 10) and ‘right to property’
(Art 10of Protocol 1) of the ECHR have been referred by the ECtHR in this context.?” As
will be seen, Articles 2 and 8 are the ones which are broadly referred in environmental
cases. Furthermore, Article 13 ‘right to an effective remedy’ and Article 14 'prohibition
of discrimination’ are also important for EJ as they require people not to be discrimi-
nated against and enable them access to remedies.

3.Has the ECtHR ever Interpreted the Environment-related cases as
Discriminatory or Considered any Causes of Environmental Injustices in its
Case Law?

a. The Cases under the Right to Life (Article 2)

Oneryildiz v Turkey3® was an environment-related case concluded by the ECtHR. In this
case, the applicant who was dwelling in a slum quarter in Umraniye/Istanbul with his
twelve relatives® filed a complaint against Turkey alleging that the Turkish authorities
were responsible for the methane explosion which destroyed his home and which cau-
sed the deaths of his relatives.*®° The ECtHR held that Article 2, Article 1 of Protocol 1and
Article 13 had been violated by Turkey.*

vention on Human Rights, Human Rights Files no 17, Council of Europe Publishing, Strasburg, 2000, p. 5.

32 BOYLE, Alan “Human Rights or Environmental Rights? A Reassessment”, Fordham Environmental Law
Review, Year: 2007, Volume: 18, (pp. 471 - 511).

33 BOYLE, 2007, p. 9.

34 BOYLE, 2007, p. 8.

35 BOYLE, 2007, p. 9.

36 MOECKLI, Daniel / SHAH, Sangeeta / SIVAKUMARAN, Sandesh / HARRIS, David, adr., 2010, p. 628.
37 MOECKLI, Daniel / SHAH, Sangeeta / SIVAKUMARAN, Sandesh / HARRIS, David, adr., 2010, p. 628.
38 App no 48939/99 (ECtHR, 30 November 2004).

39 Ibid para [9].

40 |bid para[2].

41 Ibid para [165].
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Neither the applicant nor the ECtHR referred to the notion of EJ directly in this
case. The ECtHR, however, emphasised the positive obligations of the state and refer-
red to theright to life in Article 2 which considers the lives of ‘everyone'in the country.*?
The area of the applicant’'s home was already used as a landfill site before the slum
dwellers moved there.** In other words, the slum dwellers knowingly built their homes
around the landfill site. Starting from the question of ‘which came first*4 that was the
moot point of EJ in the US, it is quite clear that the landfill in Oneryildiz v Turkey case
came first and it was not intentionally established in the area where those people lived.
However, despite the fact that there was no intended discrimination of the slum dwel-
lers, the applicant claimed that they should have been informed by the officials about
possible harmful effects of the landfill because the social and educational backgrounds
of the slum dwellers did not enable them to predict such dangers.*> The ECtHR once
again underlined the importance of ‘positive obligations' of the state by requiring the
state to provide more adequate information.#¢ In relation to this case, Hilson claims
that specific information about the risk, i.e. the possible methane explosion, had to be
given when the slum dwellers were making their choice around the landfill site.*” The
decision of the Court and Hilson's argument show that access to environmental infor-
mation is one of the pillars of procedural environmental rights and also a fundamental
requirement of EJ.*® Although there are no specific environmental rights in the ECHR,
the ECtHR contributed to EJ in the above case through Article 2.

Another significant case with regard to environmental rights derived from the right
to life is the case of Budayeva and others v Russia.*° The applicants who were the in-
habitants of a town named Tyrnauz®® were the victims of a mudslide.> They claimed
that Russia had breached Articles 2 and 3 asserting that their relatives had died in the

42 |bid para [71].

43 Ibid para [10].

44 The question of which came first is about the sequence of the siting of hazardous waste landfills and resi-
dential areas of coloured people in the US. Some argue that the hazardous waste landfills were first establis-
hed then black people moved there, while others claim that the landfills were later founded in the areas where
black people lived. See BEEN, Vicki “Locally Undesirable Land Uses in Minority Neighborhoods: Disproportio-
nate Siting or Market Dynamics”, The Yale Law Journal 1383, Year: 1994, Volume: 103, No: 6, (pp. 1383 -1422).;
BULLARD, 2000.

45 Oneryildiz para [86].

46 |bid para [90].

47 HILSON, Christopher “Risk and the European Convention on Human Rights: Towards a New Approach”,
Cambridge Yearbook of European Studies, Year: 2008-2009, Volume: 11, (pp. 353 - 375).

48 Access to environmental information is one of the three principles of the Convention on Access to In-
formation, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus
Convention), and to get adequate environmental information is vital for the achievement of EJ.

49 App no15339/02, 21166/02,20058/02, 11673/02,15343/02 (ECtHR, 20 March 2008).

50 Ibid para [13].

51 |bid para [14].
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mudslide due to the lack of positive action by the state.>? The ECtHR found a violation
of the right to life.53

The case of Budayeva and others v Russia shows how the ECtHR can achieve EJ.
There are several reasons why this case contributed to EJ. Firstly, the ECtHR consi-
dered the importance of access to information in this case as already developed in
Oneryildiz v Turkey case. The applicants asserted that no warning in a way that ever-
yone could understand was given.>* Although there was a central warning system, as
the Government claimed, the town in which the applicants lived was not covered by this
system.>® They further claimed that there were no signs or similar warnings in the area
to inform them.>¢ Secondly, it would seem that the Government remained knowingly
silent about the disaster. The Mountain Institute and the Head of the Elbrus District
Administration had warned the Minister and the Prime Minister of the KBR a few times
about the forthcoming disaster.5” Consequently, the ECtHR held that the Government
should have taken appropriate measures to inform the public by way of warnings before
the disasters occurred and that the measures taken by the government had to cover
inherent risks as well.>® As can be seen, the approach of the Government towards the
protection of the local people from an environment-related problem was not fair and
the burdens of environmental problems were imposed on the people in Tyrnauz.

b. The Cases under the Right to Respect for Private and Family Life (Article 8)

Article 8 of the ECHR, together with Article 2, has also been invoked to protect environ-
mental rights and the quality of the environment.>® However, because Article 8 does
not include any specific references to the environment, it does not cover any environ-
mental case and issue.®® Article 8 can only be invoked if environmental factors directly
and significantly interfere with ‘private life’, ‘family life’ and 'home".¢' The ECtHR firstly
takes into account a ‘causal link' between an environmental factor concerned and its
negative effect on persons, and then examines whether a ‘certain threshold of harm’
has been met.®? The cases decided under Article 8 generally concern noise pollution,
‘airborne pollutants’ and ‘hazardous waste'.®?

52 Ibid para [26].

53 Ibid para [205].

54 Ibid para [29], [63], [72], [81].
55 Ibid para [125].

56 Ibid para [126].

57 Ibid [148].

58 Ibid [131], [132], [152].

59 DEMERIEUX, 2001, p. 561.

60 The Council of Europe (CoE), Manuel on Human Rights and the Environment, 2. Edition, 2012, p. 45.
61 CoE, 2012, p. 45.

62 CoE, 2012, p. 45 - 46.

63 Justice and Environment, Human Rights and the Environment: The Case Law of the European Court of
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The cases concerning hazardous waste and industrial pollution will first be asses-
sed because their content is closely connected with EJ. For instance, the case of Lépez
Ostra v Spain®* was the first case in which the ECtHR found a violation of Article 8 in
the context of the environment.®> This case was brought by an applicant living in the
town (Lorca) against Spain on the basis that the officials failed to prevent the operation
of an illegal waste treatment plant which was built next to the applicant’s home.®¢ In
spite of the experts’ reports proving the risks of the plant ¢ and the margin of appre-
ciation given to the state, Spain failed to ‘strike a fair balance’ between the applicant's
rights and the interests of the town.®® The fact that the victims were local people enab-
les this case to be assessed in the context of EJ. As mentioned above, the Spanish
Constitution®® contains a provision to protect the environment for the development of
people. Nevertheless, the state gave priority to economic interests and did not strike a
fair balance between these interests and the welfare of local people™ which is impor-
tant for EJ.

Similarly, the case of Guerra and others v Italy” was a similar environmental case
which could be evaluated in terms of EJ. As in Lépez Ostra, the applicants were resi-
dents of a town which was about one kilometre away from a chemical factory.”? The fac-
tory was similarly confirmed to emit detrimental gases which posed a 'high risk’ to the
health of the local people.” There are two issues that should be examined here in the
context of EJ. First, even though there was a provision as to the access to environmen-
tal information in domestic law and in the Council of Europe Resolutions,’ the officials
failed to provide adequate information. Second, despite an explosion in 1976 affecting
150 people,”® local people had been subjected to unhealthy living conditions until 19994
when the factory was closed.” Therefore, the ECtHR decided that the state had failed
to comply with its positive obligation to preserve local peoples’ families, private life and
homes under Article 8.7

Human Rights in Environmental Cases, Brno, 2011.
64 App no16798/90 (ECtHR, 09 December 1994).
65 DEMERIEUX, 2001, p. 529.

66 LdépezOstra v Spain para [7].

67 Ibid para [11], [18].

68 Ibid para [58].

69 See 2 above.

70 Ibid.

71 App no116/1996/735/932 (ECtHR, 19 February 1998).
72 Ibid para [12].

73 Ibid para [13].

74 Ibid para [29], [34].

75 Ibid para [57].

76 Ibid para [18].

77 Ibid para [60].
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Another case, that of Taskin v Turkey’® is a clear example of how a state ignored
the interests of local people in the light of general economic interest, and how the
ECtHR dealt with this. The applicants were villagers who were opposed to permission
which was given for the operation of a gold mine using cyanide in Bergama, lzmir.”® The
ECtHR concluded that there was a violation of Article 8.8° However, the legal process
before the ECtHR was not straightforward. The permission required for the operation
of the gold mine was first granted in 19898 yet it had been cancelled by the Supreme
Administrative Court in 1997.82 However, the necessary permissions were granted
for the operation of the mine with the help of the Prime Minister and the Ministry of
Environment based on a report of the TUBITAK (specialized agency) in 2000.83 The
efforts of the Prime Minister to enable the mine to operate after the decision of the
Supreme Court had been regarded as unlawful and defined as a resistance against
law by Azrak.®4 The decision of the Turkish Council of Ministers in allowing the ope-
ration of the gold mine was not made public in 2002.8> This decision conflicted with
the importance of a right of access to information which is a requirement for EJ. This
case is important for EJ because the ECtHR takes into account the Aarhus Convention
and Article 10 of the Rio Declaration on Environment and Development.®® The Aarhus
Convention refers to the Rio Declaration when requiring access to information.®” The
ECtHR has assessed the Supreme Court's decision emphasising that geographical pro-
ximity of the mine to the area where people lived posed a threat for peoples’ rights,®®
and concluded that the applicants’ right to respect for private and family life in Article
8 had been violated.®®

Despite the decisions of the ECtHR and the domestic courts, the gold mine had
been actively operated until 2009.°° The people of Bergama have played a vital role
in winning victories in the ECtHR and in the domestic level against the gold mine as
stressed by Coban.’ The resistance of the local people in Taskin v Turkey who tried

78 App no 46117/99 (ECtHR, 10 November 2004).
79 Ibid para [11], [171.

80 Ibid para [126].

81 Taskin para [14].

82 Ibid [26].

83 Ibid [45], [46].

84 HORUS, Mehmet “20. Yilinda Bergama Davasi", Elektrik Muhendisligi, Year: 2009, Number: 436, (pp. 80 -
83).

85 |bid para [75].

86 Ibid para [98], [99].
87 Ibid.

88 |bid para [112].

89 Ibid para [126].

90 HORUS, 2009, p. 83.

91 COBAN, Aykut “Community-based Ecological Resistance: The Bergama Movement in Turkey"”, Environ-
mental Politics, Year: 2004, Volume: 13, Number: 2, (pp. 438 - 460).
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to prevent the unequal distribution of environmental burdens resembles an early US
case, CANT v LES 2 which was decided in favour of EJ defenders. Just as with Warren
County,”® Bergama has become a symbol of resistance.®*

Finally, the ECtHR decided the cases of Powell and Rayner v the UK®> and Hatton
and others v the UK®¢ under Article 8. Both of the applications were filed by applicants
that resided near Heathrow Airport and both complained about noise pollution from
flights above a certain acceptable level of noise pollution.’” For EJ, it is important to
analyse whether the airport was deliberately built in the area where the applicants lived
and what made the cases different from the cases discussed above. The airport was
built in 1946 and expanded with the growing demand for air transport.®® Night flights,
which had been main cause of noise pollution, had been reduced at certain times in
1988, 1993 and 1998.°° Furthermore, in contrast to installations and factories which
damage people who are within the context of EJ, the airport is important not only for
the UK's economy more generally, but also for the employment of workers on a large
scale.’?® Therefore, the ECtHR did not find a violation of Article 8 in these two cases.!”
The Court took into account the margin of appreciation of the state in striking a fair ba-
lance between interests of individuals and community.'®> More recently, in a similar case,
Bor v Hungary,'*® the ECtHR found in favour of the applicant.’® The ECtHR in this case
emphasised the inadequacy of the domestic law and stressed the importance of fair ba-
lance once again.'®> When comparing the cases of Bor v. Hungary and the above cases
filed against Heathrow Airport, it can be seen that the size of the enterprise is relevant
in striking a fair balance. The ECtHR underlined the significance of measures which the

92 CANT v LES 45 NRC 367 (1997). This case was the first case concluded in favour of EJ defenders. It was
a struggle between Louisiana Energy Service (LES), which tried to construct a uranium enrichment plant in a
rural area where poor-black people lived in Louisiana, and Citizens Against Nuclear Trash (CANT). Even though
LES's research determined this poor-black area as the ‘best place’ for the uranium enrichment plant, the Nuc-
lear Regulatory Commission (NRC) found that ‘racial bias played a part in the selection process.' Dr. Bullard
as an intervenor witness in this case played a significant role in the achievement of this success by revealing
‘institutionalized racism'in his statistical analysis.

93 Warren County is the symbol of EJ defenders in the US because the first demonstration against hazardo-
us-wastes in the US had taken place in Warren County. See BULLARD, 2000, p. 14.

94 HORUS, 2009, p. 83.
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domestic courts had to take for the prevention of ‘disproportionate individual burdens’
in Bor v Hungary'® while it had not emphasised individual burden and held that a fair
balance between competing interests had been struck in the Heathrow Airport cases.

c. Other Relevant Rights for EJ

Apart from Articles 2 and 8, the applicants in environmental cases have also alleged
the violation of other fundamental rights under the ECHR. For example, the right to a
fair trial is one of the civil rights which can be invoked in environmental cases and in
indigenous complaints, which will be discussed under the next heading.'”” The right to
a fair trial is important in the determination of ‘civil rights’ and liabilities, and ‘criminal
charges’ against persons. This right under Article 6 can also be invoked in environmen-
tal cases in which people are subjected to environmental burdens.

More importantly, Article 10 of the ECHR is also a vital right which can be invoked in
environmental cases.'°® Nevertheless, Article 10 does not promote ‘access to informa-
tion'? as fully as the Aarhus Convention. Guerra and others v Italy was an example in
which the applicants alleged the violation of Article 10." However, ‘freedom to receive
information’ does not require positive obligations, and therefore Article 10 was not ta-
ken into consideration in this case." Article 13 (Right to an Effective Remedy) is another
significant right in terms of ‘access to justice'™ and naturally for those who are seeking
EJ. Furthermore, Article 1 of Protocol 1 of the ECHR which provides ‘protection of pro-
perty’' can be invoked as seen in the case of Oneryildiz v Turkey."®

In sum, the cases regarding the right to life, including Oneryildiz v Turkey™ and
Budayeva and others v Russia" showed that even though the ECtHR had not mentioned
an obvious ‘institutional discrimination’ or a similar expression, or environmental injus-
tices explicitly, the party states had shown negligence in the protection of people’s lives.
The failures of the states have therefore caused the unequal distribution of environ-
mental burdens. In contrast, the ECtHR has referred to the importance of a ‘fair balance’
between the interests of individuals and community and the margin of appreciation in
the event that comprehensive economic concerns are in question as seen in the Powell
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107 KOIVUROVA, Timo "Jurisprodence of the European Court of Human Rights Regarding Indigenous Peoples:
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and Rayner v the UK"® and the Hatton and others v the UK."” However, the result of Bor
v Hungary contrasts with the result of Heathrow and demonstrates how the economic
size of an organisation can impact on the determination of ‘fair balance’.

4. Has the ECtHR Taken into Consideration ‘Indigenous People’ and the
'Have-nots' When Environmental Cases Are in Question?

Racial groups, indigenous people, minorities and the have-nots as target groups of EJ
are the ones which might easily be more affected by environmental degradations than
economically developed groups as mentioned above.™ There are legal differences bet-
ween the definitions of the above terms describing specific groups of people.™ Howe-
ver, what is important here is to show their general vulnerability within the context of
EJ and the case law of the ECtHR.

At an international level, Article 27 of the International Covenant on Civil and
Political Rights (ICCPR), the UN Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities and the ILO Indigenous and Tribal
Peoples Convention protect minorities and indigenous people. At a regional level, the
CoE has two important documents in this regard: the European Charter for Regional
or Minority Languages and The Framework Convention for the Protection of National
Minorities. Most importantly, Protocol 12 to the ECHR (the Protection of Human Rights
and Fundamental Freedoms) can be accepted as an important development in this res-
pect.’?% Although Article 14 of the ECHR (Prohibition of Discrimination) seems effective
in protecting minorities, it guarantees the non-discrimination in the enjoyments of the
rights under the ECHR, and therefore it is not an ‘independent right’ as pointed out by
Koivurova.” Nonetheless, Article 8 of the ECHR plays an important role for the preser-
vation of ‘minorities’ life style' as concluded by the European Commission.'??

However, the ECtHR has not decided any cases which can be accepted as ‘landmark’
cases for the benefit of indigenous people.”® The case of G. and E. v. Norway,'** for
example, showed that traditional lifestyles of indigenous people can be protected under
Article 8. However, the European Commission held that some part of the land in which
indigenous people lived could be sacrificed in the name of the economic wellbeing of
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117 Hatton .
118 Seelabove

119 FRESA, Lucia, “A New Interpretation of the Term ‘Indigenous People': What Are the Legal Consequences
of Being Recognised as 'Minorities’ Instead of as ‘Indigenous People’ For the Indigenous People of the World?"
Centro Italiano Studi Per La Pace (1999-2000).
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the country.”?> Similarly, Noack and others v. Germany'?® also supports the above argu-
ment that the protection of indigenous people under the ECHR is not adequate. The
applicant alleged that the relocation of their village because of the creation of a lignite
mine would damage their community, culture and basic assets.””” They made an appli-
cation under Articles 8 and 14, Article 1 of Protocol 1, Article 2 of Protocol 4 and Article
9.”8 However, the Court decided that the new area chosen for the people was only 20 ki-
lometres away and this relocation would not have a major effect on their lifestyles.'?® It
declared that the application was inadmissible.*® As can be seen in these two cases, the
ECtHR and the Commission make decisions in favour of the economic well-being of the
party states in spite of their negative environmental damage as indicated by Shelton.”'

Environmental rights recognised in the African and Inter-American system have
contributed to embracing the ‘holistic nature of the land and environmental rights’ of
the minority groups.’® The Inter-American Court of Human Rights in Maya Indigenous':?
emphasised the importance of the aforesaid ILO Convention although the state con-
cerned (Belize) was not party to the ILO Convention.”®* Because the protection of indi-
genous people is one of EJ's concerns, the two regional systems, the Inter-American
and the African systems, are effective in this respect. However, the absence of an en-
vironmental right in the ECHR leads such a holistic approach not to be adopted for the
preservation of land-environmental rights of indigenous people. G. and E. v. Norway
and Noack and others v. Germany also demonstrate the inadequacy of the ECtHR in the
context of this holistic approach.

5. How Can Environmental Justice Be Sustained in the European System?

The adoption of a new protocol to the ECHR will substantively help in the protection of
the environment and for those who are exposed to the side effects of environmental
degradation mainly based on human activities. The question of adopting a new protocol
to the ECHR as to environmental rights has received extensive treatment in the scholarly
literature. Nevertheless, it seems that such a protocol will not be adopted. It is, therefore,
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important to note that the existing fundamental rights under the ECHR are the only ar-
guments which can be used to protect the environment and its inhabitants. Indeed, these
existing rights and freedoms under the ECHR overlap with the main concerns of EJ, such
as ‘public health' and ‘dwelling’.”®> As discussed above, Articles 2 and 8 are the rights un-
der the ECHR which have been mostly invoked in the environmental cases.’*®

Accordingly, the fact that the ‘ECHR is a living instrument’, its interpretation in
accordance with the ‘present-day conditions'” shows the effectiveness and flexibility
of the ECHR. The usage of the Aarhus Convention by the ECtHR in its case law is a
clear example that the ECHR is a living instrument. Protocol 12 to the ECHR is also an
important step to counter potential discrimination of minorities and other vulnerable
people. However, the doctrine of the margin of appreciation and attempts to strike a
fair balance between interests of the community and individuals may sometimes cause
disruption to the maintenance of EJ as seen in the cases of Hatton, G. and E. v. Norway
and Noack and others v. Germany.

Strengthening the protection of indigenous people and others who have been ne-
gatively influenced by environmental damage is vital.®® As Boyle states,” existing hu-
man rights law should consider the protection of the environment and the maintenan-
ce of sustainable development, which aims to balance the environment and economic
concerns. In order to make the ECHR/ECtHR more effective in the context of EJ, indi-
genous people and the environment together should be effectively taken into account.
Expecting for an additional protocol to the ECHR about the environment cannot, of co-
urse, be a rational offer, or judging party states to the ECHR why they do not be a party
to an environment related international treaties. These kinds of statements cannot go
beyond suggestions and not be acceptable in terms of legal context. Yet, the ECtHR
may approach to EJ related cases and be much more careful when “striking a fair balan-
ce" between the interests of complainant and general interest in a sensible way.

Conclusion

The American human rights system and its components firstly came across environ-
mental discrimination as a result of extreme racial and economic differences among
people within its territory. The system has therefore updated itself so as to reduce such
kinds of discrimination in the society otherwise the situation could have been worsening
the rights of people. Protests against environmental discriminations and cases opened
against those who had intentionally caused environmental injustices has created and
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awareness in the US over the last thirty years. Nonetheless, the situation in Europe
has been different, race has not been a factor leading to a tremendous environmental
injustices. Comprehensive legal regulations have not been needed by the Europeans in
terms of EJ. The ECHR and the Court have encountered the environment related cases
and tried to solved them by referring related rights such as, the right to life (article 2)
and the right to respect for private and family life (article 8). The Court has also cited

relevant international agreements which signed by the party states in environment re-

lated cases because the Court calls the ECHR as “a living instrument".

Both local judicial bodies and human rights mechanism in the American system
have interested in the reduction of environmental injustices so they are familiar to the
concept of EJ. However, the fact that race is not a clear factor causing discrimination in
the European system constrains the concept (EJ) to be used in legal cases. This study
investigated whether the ECtHR as an important element for European human rights
system has ever mentioned environmental injustices or environmental discrimination
in its case law. It is found in the examination of the above cases held by the ECHR that

the concept of EJ or environmental injustices/discrimination have not been expressed.

Even though some of the above cases have shown that plaintiffs were physically injured
by the defendants’ actions or inactions of the party states, a systematic environmental
injustices or discrimination have not been found by the ECtHR. Demographic structure
in Europe is not the same as in the US. Thus, race has not been a characteristic feature
of environmental injustices although economic reasons have occasionally caused some
inequalities in the European system.
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