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Ozet

Insanlar gerek giinliik yasantilarinda gerekse is hayatlarinda her giin ¢egitli
gereksinimlerle karsilasirlar. Bu gereksinimler ancak baskalart ile borg iliskileri,
ozellikle de sozlesmeler kurmak suretiyle giderilebilir. Sozlesmeler, taraflar arasinda
bor¢ iliskisi doguran, taraflarin birbirlerine uygun ve karsilikli irade beyanlari
ile kurulan hukuki islemlerdir. Sézlesmelerin konusu ve kurulus amaci, kisilerin
gereksinimlerine yonelik edimlerdir. Tiirk Bor¢lar Hukukuna gére, kisiler sozlesme
yapip yapmamakta, sézlesme taraflarini se¢mekte ve sozlesme konusu edimleri
belirlemekte serbesttirler. Buna sozlesme 6zgiirliigii ilkesi denir. Ancak, bazi hallerde
bu ilke simirlanmaktadir. Bu sinirlamalardan birini de *“ imkansizlvk” olusturmaktadur.

Imkansizlik, bor¢lanilan edim yiikiimiiniin ya bastan itibaren gecerli olarak
dogmasini ya da sonradan bor¢lu veya diger herhangi bir kimse tarafindan objektif,
siirekli ve kesin olarak yerine getirilmesini énleyen fiili veya hukuki engeller olarak
tanmimlanabilir.

Makalemizin konusunu edimin, sozlesmenin kurulmasindan énce veya en geg
kuruldugu sirada mevcut objektif, siirekli, fiili veya hukuki bir engel sebebiyle, bor¢lu
da dahil hi¢ kimse tarafindan ifa edilememesi olarak tamimlanan, baslangi¢taki
imkansizlik olusturmaktadur.

Baslangigtaki imkansizlik, doktrindeki hakim gériise gére, edimin bor¢lu da
dahil iigiincii kisiler tarafindan ifa edilip edilememesi 6l¢iisii esas alinip, baslangigtaki
objektif imkansizlik, baslangictaki siibjektif imkansizlik seklinde ikiye ayrilarak
incelenmektedir. Bu iki tiir baslangictaki imkansizlik haline farkl hukuki sonuglar
baglanmaktadir.

Insanlarin  gereksinimlerini karsilama aract olan sézlesmelerin gegersiz
olmasina neden olan baslangictaki imkansizlik, bu yoniiyle borg iliskilerinde biiyiik
bir dneme sahiptir.

Anahtar Kelimeler: imkansizlik, baslangi¢taki imkansizlik, siibjektif imkansizlik,
sozlesme
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Abstract

The human beings have to face various needs both in their daily lives and in
their professional lives everyday. These needs can be overcome by debt relations with
others, especially by establishing contracts. The contracts are legal transactions which
create debt relations between the parties by the declaration of mutual agreement and
consent. The subjects and objects of the contracts are the activities to meet the parties’
needs. According to the Turkish Code of Obligatons, the parties are free in signing a
contract; choosing the contracting party and determining the subjects of the contract.
This is called the Principle of Freedom for Contracts. However, in some cases, this
principle is limited. One of such limitations is the “impossibility”.

Key Words: impossibility, initial impossibility, subjective impossibility, contract

INTRODUCTION

Impossibility may be defined as the actual or legal restrictions that
do not allow the debtor or another person to repay the debt in an objective,
continuous and definite way from the beginning on.

The subject of our article is the impossibility, which is defined as the
failure in the action by anybody, including the debtor, and before or latest
during the establishment of the contract due to existing objective, continuous,
actual or legal hindrance.

According to the dominant opinion in this doctrine, the initial
impossibility is examined under two subtitles: the initial objective impossibility
and the initial subjective impossibility in regard to the criteria whether the
action can be realised or not realised by the third persons, including the debtor.
There are different legal results of these two types of initial impossibility.

In this regard, the initial impossibility, causing the invalidity of the
contract which is a tool for meeting the requirements of the people, has a great
importance in debt relations.

Within the frameworks of these explanations; our article consists of
one introduction, four sections and one conclusion. In the Introduction of
our thesis, the concept of impossibility; in the first section, the concept of
impossibility; in the second section, the views about impossibility; in the third
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section, diferences between impossibility and similar concepts and in the
fourth section; the role of impossibility has been discussed. In the conclusion
section, we have emphasized the points which we found important during our
research.

1. THE CONCEPT OF IMPOSSIBILITY

The contracts are the types of legal relationships, which supply the legal
relationships that they want with their declaration of intention. The contracts
are the instrument of the principle of liberty of contracts. The acts of contracts
appertain the parts of contract’s declaration of intention in the limits of legal
rules. This is called “ liberty of contracts”!. But in many situations, this liberty
can be limited. The one of the this limitation is “impossibility”.

Turkish law of obligations and Turkish civil code regulate this concept in
their many provision but they don’t describe it. When we analyse Turkish law
of obligations, we can see that it gives way to this concept in their provisions
of 20, 96 and 117.

“Impossibility” composes the one of the reason of the performance
barriers. Actually, impossibility is a performance barrier which is continual,
permanent and basic. For this characteristic, impossibility contrasts with
default. The importance of impossibility arises in not to bring the debtor for
spesific performance?.

The legislator doesn’t describe the impossibility and lets the definition
of impossibility to the jurisprudence. In the jurisprudence, the impossibility is
described in different definitions.

One vision®, describes the impossibility as the continuous impossibility

in specific performance by the debtor without affecting the performance.
On the other hand, the other vision* which we also adhere, describes the

! Eren, Fikret: Bor¢lar Hukuku Genel Hiikiimler, 8. Basi, Istanbul 2003, s. 270.; Tekinay/Ak-
man/Burcuoglu/Altop: Borglar Hukuku Genel Hiikiimler, 6. Basi, Istanbul 1988, s. 483.;
Schwarz, Andreas B.: Bor¢lar Hukuku Dersleri, Ceviren: Davran, Biilent, 1.Cilt, Istanbul
1948, s. 326.

2 Serozan, Rona: Ifa, ifa Engelleri, Haksiz Zenginlesme, 3.Cilt, 4.Bas1, Istanbul 2006, s. 163.

Serozan, ifa Engelleri, s. 163.

4 Eren, s. 295.; Tekinay/Akman/Burcuoglu/Altop, s. 542.; Inan, Ali Naim: Borglar Hukuku
Genel Hiikiimler, Ankara 1984, s. 503.; Ayan, Mehmet: Bor¢lar Hukuku Genel Hiikiimler, 3.
Basi, Konya 2002, s. 325.; Akintiirk, Turgut: Satim Akdinde Hasarin Intikali, Ankara 1966, s.

33.; Velidedeoglu, Veldet/ Ozdemir, Refet: Borglar Kanunu Serhi, Ankara 1987, s. 52.; Oguz-
man, Kemal/ Oz, Turgut: Borglar Hukuku Genel Hiikiimler, Istanbul 2005, s. 77.
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impossibility as, the actual and legal barriers which counteract the performance
with objective, continual and absolute ways by the debtor or another one in the
begining or afterwards or counteract to arise the valid act.

Impossibility can contain one or more performance. Also, the
impossibility of the performance of act can be discussed in secondary acts.
Actually, impossibility related to product of acts. But sometimes impossibilty
can be discussed in effect of acts®.

Impossibility actually, discusses morsel debts, close breed debts and
clannish acts®. Impossibility can be discussed in lesser acts. For example,
according to Code of Construction, there is a limitation about the height of
buildings. If someone engages to create a building with against the Building
Code, in this relation the debt can’t occur. Because, this causes initial
impossibility’. But the existing of the acts can’t be impossible in money debts
and in spesific obligations®.

It can be said that; impossibility occurs because of the non active acts.
But, in this situation the question is when the acts become impossible. This
question’s answer is answered by two views.

2. THE VIEWS ABOUT IMPOSSIBILITY

A. LOGICAL ( PHILOSOPHICAL) IMPOSSIBILITY VISION

According to this views supporters, impossibility can be discussed
only when the act can’t be exercised because of the logical rules. In other
words, the acts which are impossible because of the logical rules, have to be
deemed impossible, too. In these situations, exercising the act is impossible
for everyone’. For example; a commitment about a machine which haven’t
been invented yet, is a logical impossibility'°.

5 Altunkaya, Mehmet: Edimin Baslangigtaki imkansizlig1, Ankara 2005, s. 90.

6 Altas, Hiiseyin: Eserin Teslimden Once Telef Olmasi, Ankara 2003, s. 185.

7 Turkish Supreme Court of Appeals HGK, 27.02.1985 T., 15-74 E., 254 K.: “ The act, which
is agreed between sides, is impossible. Because of according to the Regulation about Disas-

ter Affairs, building a five storeys structure, which is the subject of the act, is impossible. For
this reason the building contract is invalid.”

8 K.Altas, Eser, s. 195.; Altunkaya, s. 90.; Gauch, Peter: Werkvertrag, 4. Auf., Ziirich 1996, s.
145. Bu yazar igin bkz., Altunkaya, s. 13.

Baspinar, Veysel: Bor¢ Sozlesmelerinin Kismi Butlani, Ankara 1998, s. 112.; Brox: Allge-
meines Schuldrecht, Miinchen 1969, s. 224.; Larenz: Lehrbuch des Schuldrechts, I.Band, al-
legemeiner Teil, vierte durchgesehene Auflage, Miinchen 1968, s. 249. Bu yazarlar i¢in bkz.
Dural, Mustafa: Borglunun Sorumlu Olmadigi Sonraki imkansizlik, istanbul 1976, s. 9.

10 Baspinar, s. 112.
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Logical impossibility doesn’t always consist of the logical rules. An act
which is possible in logical rules is impossible in application. For that reason,
impossibility doesn’t only consist of the logical rules but also consists of
application''.

On the other hand, sometimes a legal rule can prevent the act although
the logical rules allow this. In these situations, legal impossibility in specific
meaning occurs'?. For example, a legal rule that regulates an area which is
forbidden to be built causes the legal impossibility. In fact Turkish Supreme
Court of Appeals have some decisions about that'3.

Legal impossibility in specific meaning can be caused by on act that
against the law and morality or government actions or expropriation, too'.

It is polemical in jurisprudence that when there is a ban about
importation or debarkment, why the contract disables, because of legal
impossibility or contradiction to law. For some authors, in this situation there
is a legal impossibility. Because this act is possible in logical rules'>. On the
other hand the other authors believe that these acts are not appropriate because
of the contradiction to law. Because, in this situation there is a forbidden legal
rule which bars the exercising'®. Despite the forbidden legal rule, if someone
exercises the act, the legal rule is disturbed and this cause the contradiction
to law. If this condition is evaluated in the provisions that regulate the
impossibility, the nullity which applicates the contract rescues the parties to
the liability, despite the forbidden rule.

The other argument is about the existence of legal impossibility.
According to some authors, there musn’t be a concept like legal impossibility.

' Dural, Mustafa: Imkansizlik Kavrami ve Tiirleri, ( BATIDER, 7.Cilt, 1.Say1, Ankara 1973, s.
13-57), s. 14.

12 Dural, Sonraki imkansizlik, s. 10.

13 Turkish Supreme Court of Appeals 15.HD, 29.06.1977 T., 971 E., 1438 K.: “ The sides agre-
ed an act about after getting domes’ experiences in Turkey, to prepare the building Project in
the contract. But, because of getting domes’ experiences in Turkey is impossible, the contract
is invalid.”

14 Dural, Sonraki imkansizlik, s. 12.

15 Dural, Sonraki Imkansizlik, s. 23.

'® Baspinar, s. 114.; Von Tuhr, Andreas: Borglar Hukuku Umumi Kismi, Ceviren: Edege, Ce-
vat, Cilt: 1-2, Ankara 1983, s. 262.; Akyol, Sener: Bor¢lar Hukuku Genel Hiikiimler I, Istan-
bul 1995, s. 15.
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Because if an act is impossible, the reason is always a logical rule'’. But the
other autors fend that if the government bars an act with a regulation or a rule,
this condition has to be named legal impossibility'®.

B. LEGAL IMPOSSIBILITY VISION

If an act can’t be exercised by anyone , because of the imperious legal
rule, legal impossibility is discussed!®. For example, the parties can’t make
a contract about a real right which is not regulated in law. Because there is
a principle which orders the limitation (numerous clauses) of real rights in
Turkish Civil Law. So, if the parties agree on like a this act, the contract is null
because of the legal impossibility?°.

When a legal rule bans an act, the act becames impossible in practice,
too.

The subject of the contradiction to law and ethics that arise afterwards
to cause impossibility, is arguable in jurisprudence?.

In our opinion, like the impossibility which arises before the contract,
if a legal rule comes into effect after contract is made, the legal impossibility
occurs, too??. For example, if a builder can’t exercise his or her act because
of the amendment in Code of Constuction, the exercise of the contract is
impossible?.

17 Kleineidam: Unmoglichkeit und Unvermdgen nach dem Biirgerlichen Gesetzbuch fiir das
deutsche Recht, Jena 1900, s. 14-16., Lehmann: Die Unterlassungspflicht im biirgerlichen
Recht, in Abhandlungen zum Privat und Zivilrecht des deutschen Reichs, herausgegeben von
Otto Fischer, 15.Band, 1.Heft, Miinchen 1906, s. 252. Bu yazarlar i¢in bkz. Dural, Sonraki
Imkansizlik, s. 13.

18 Kornfeld: Leistungsunmdglichkeit, eine zivilrechtliche Studie unter besonderer Berticksich-
tigung des Osterreichischen Rechts, Wien 1913., s. 12. Bu yazarlar i¢in bkz.Dural, Sonraki
Imkansizlik, s. 15.

1 Eren, s. 297.; Baspinar, s. 113.; Dural, Sonraki 1mkan51zllk, s. 17.; Altunkaya, s. 95.; Altas,
Hiiseyin: Borglunun Sorumlu Olmadigi Sonraki Imkansizlik, (Yayimlanmamis Yiiksek Li-
sans Tezi), Ankara 1991, s. 9.; Inan, Ali Naim: Die Unméglichkeit der Leistung im deuts-
chen, schweizerischen und tiirkischen recht, Freiburg 1956, s. 3.; Medicus, Dieter: Schuld-
recht [.Allgemeiner Teil, 9. Auf., Miinchen 1996, s. 367. Bu yazarlar i¢in bkz. Altunkaya, s. 95.

20 Altunkaya, s. 96.

21 Dural, Sonraki imkansizlik, s. 23.

22 Altunkaya, s. 96.; Dural, Sonraki Imkansizlik, s. 23.; Eren, s. 996.

3 Altunkaya, s. 97.; Oguzman, Kemal / Oz, Turgut, s. 77.
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Also, if a legal rule is changed after making the contract about an act
that is impossible in law in the begining of the legal relationship, the legal
impossibility continues its effect*.

For the legal impossibility, the act can’t be exercised by anyone. The
temporary bars don’t create the legal impossibility®.

When we analyse two visions about the impossibility, we can say that,
impossibility not only deals with the creation of application, but also has to
deal with existing legal rules. In fact, if the impossibility is analysed only with
practises or legal rules, its scope is became get narrow?.

3. THE DIFFERENCES BETWEEN IMPOSSIBILITY AND THE
SIMILAR CONCEPTS

Sometimes, exercising the act is impossible for the reason of demander
or debtor or contract. But these cases musn’t be evaluated in the concept of
impossibility. For that reason, these concepts have to be discriminated from
the concept of impossibility?’.

A. IMPOSSIBILITY AND IMPRACTISIBILITY

First of all, the concept of impossibility is different from the concept of
exceeding difficulty of exercising. In the exceeding difficulty of exercising, the
exercising of act is possible, but it is hard for the debtor’s economic situation®.
In other words, the exceeding difficulty of exercising the circumstances in the
period of making the contract is different from the circumstances that in the
period of exercising the act. For example, when exercising a leasing agreement
which is made with foreign money can so hard for the debtor, because of the
reason of inflation or devaluation. In these case the exceeding difficulty of
exercising occurs®.

¢ Turkish Supreme Court of Appeals 13.HD, 05.06.1987 T., 3145 E., 3346 K.: “ The act of
contract, which is about sale of property, is impossible because of the building code at the
contract date. But, amendmenting the building code can’t effect this invalidity.”

25 Altunkaya, s. 97.; Tuncomag, Kenan: Bor¢lar Hukuku, 1. Cilt, 4. Basi, Istanbul 1976, s. 469.

26 Eren, s. 295.; Altas, Eser, s. 186.; Bucher, Eugen: Schweizerisches Obligationenrecht, Allge-
meiner Teil ohne Delicktrecht, Ziirich 1988, s. 417. Bu yazar i¢in bkz. Altunkaya, s. 100.

27 Eren, s. 297.; Dural, Sonraki Imkansizlik, s. 26.;Reisoglu, s. 355.
% Oguzman/ Oz, s. 449.; Altunkaya, s. 146.
2 Turkish Supreme Court of Appeals HGK, 15.10.2003 T., 13-559 E., 559 K.
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As a result these concepts are different from each other. Because, if
a case of exceeding difficulty of exercising is applied the provisions of
impossibility, the debtor is rescued from his or her debt. But for the debtor, it
can be more important to exercising his or her debt*®. Also, in the exceeding
difficulty of exercising the exercising of act is possible, but in impossibility it
is impossible for anyone®'.

According to current general opinion, the problem of necessity of
provisions in the exceeding difficulty of exercising is analysed with the
principles of integrity rule and abusing the right rule*2.

B. IMPOSSIBILITY AND ADAPTATION OF CONTRACT

In the Contract Law, the main principle of “pacta sunt servanda” prevails.
According to this principle, altough the conditions change, the parties have to
exercise their acts*. But, in spite of this principle, the conditions affect one of
the party’s interests, the base of operation crumbles®. In other words, if the
facts that form the base of operation changes in fundemantel form, the base
of operation crumbles®. In these situations, we wait for the debtor to exercise
the act against the integrity rule. For that reason, the adaptation of contract is
accepted®®. Consequently, the contract adapts to new conditions, it is called
“adaptation of contract”.

The concept of adaptation of contract and the concept of impossibility
are different from each other. Because, in the adaptation of contract exercising
the act is possible and defect of the debtor is not important. But, in the
impossibility, the act can’t be exercised from anyone and the defect of the
debtor is so important for the legal responsibility*’.

30 Altunkaya, s. 147.

3 Altunkaya, s. 148. ; Tungomag, Kenan: Alman Hukukunda Borcun ifasinda Asir1 Giigliik ile
Ilgili Objektif Goriisler, ITUHFM, 32.Cilt, Say1: 2-4, s. 884-905), s. 887.

32 Reisoglu, s. 356.

33 Kihgoglu, Ahmet: Borglar Hukuku Genel Hiikiimler, 6.Bas1, Ankara 2005, s. 179.; Serozan,ifa
Engelleri, s. 258.

3 Altunkaya, s. 142.; Kocayusufpasaoglu, Necip: islem Temelinin Cokmiis Sayilabilmesi I¢in
Sosyal Felaket Olarak Nitelendirilebilecek Olaganiistii Bir Olaymn Gergeklesmesi Sart Mi-
dir?, ( Kemal Oguzman Anisina Armagan, [UHFD, Istanbul 2000, s. 503-514), s. 503.

35 Serozan, ifa Engelleri, s. 259.
3¢ Kiligoglu, s. 181.; Altunkaya, 142.
37 Kiligoglu, s. 485.;Altunkaya, s. 146.
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C. IMPOSSIBILITY AND MISEXERCISING

If the act is not exercised according to contract or the quality of act is
defective or faulty, misexercising occurs®. For exercising the acts according to
the contract, the factors of the exercising have to be fullfilled. The exercising
has to be realized in a method which is agreed. If one of the factor of the
exercising is missing, the misexercising arises.

In the misexercising the debtor exercises the act or makes an exercise
attempt. But in impossibility, anyone can exercise the act. The acts are divided
into three types. The act can be making act, may be lesser act or cession
act. The cesser acts are not discussed the misexercising. In these acts only
impossibility can be discussed®.

The main measurement which divides these two concepts is, in the
impossibility the act can’t that be exercised, but in the misexercising the act
can be exercised. But this exercising doesn’t suit the contract®.

D. IMPOSSIBILITY AND DEFAULT

Default is detention in exercising. Default is divided into two types.
They are called, debtor’s default and demander’s default. In the demander’s
default, the act which the debtor exercises is not accepted by the demander
without a justifiable reason*'. On the other hand, in the debtor’s default, the
debt which matures is not exercised by the debtor in the period that is agreed*.

Impossibility is a concept in which the debtor can’t exercise the act,
even if he or she wants. But, default is a concept in which altough debtor or
demander can exercise the act, they don’t want to exercise it in the period that
is agreed®.

Impossibility shouldn’t be confused with default. But, sometimes
impossibility can arise after the default. The possibility which the debtor can
exercise the act after is the main difference between the impossibility and

3% Akinci, Sahin: Borglar Hukuku Bilgisi, Konya 2006, s. 239.; Eren, s. 1005.; Kiligoglu, s.
486.; Aral, Fahrettin: Tiirk Bor¢lar Hukukuna Gore Kotii Ifa, Ankara 1985, Yayimlanmamis
Doktora Tezi, s. 77.

3 Eren, s. 1006.; Aral, Tez, s. 74.
40 Altunkaya, s. 148.

1 Eren, s. 1045.;Kiligoglu, s. 486.
42 Eren, s. 1045.;Kiligoglu, s. 495.
4 Serozan, ifa Engelleri, s. 241.
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default. Also, sometimes these two concepts can collide with each another. In
these cases, the most suitable way must be found and applied*.

In some cases, especially in absolutely timed operations and in
continual debt relations, losing the period gives rise to the latter impossibility.
For example; a debtor which can’t train the passengers on time, doesn’t cause
the default. Because there is an impossibility in here.

4. THE ROLE OF IMPOSSIBILITY

A. IMPOSSIBILITY IS THE REASON OF NULLITY

According to Turkish Obligation Law, if the subject of a contract is not
possible, this contract is impossible. Here the focus is the initial impossibility.
In this situation, the contract that is impossible because of the practical or
legal reasons, follows the nullity and it is invalid from the beginning. For the
nullity, the impossibility has to be about the subject of the contract and it has
to affect to everyone.

The contract which is invalid because of the nullity doesn’t create any
award and result from the beginning. But, while making the contract, a party
knows or has to know the impossibility, in this situation that party has to make
up the other party’s reliance interest®.

B. IMPOSSIBILITY IS A REASON THAT RESCUE THE
DEBTOR FROM THE DEBT

According to Turkish Obligation Law, if the impossibility arises after
making the contract and if the debtor hasn’t got any fault, the debtor rescues
from his or her debt. In this situation, the contract doesn’t follow the nullity,
but the debtor is rescued from his or her debt.

For the impossibility which rescues the debtor from the debt is not
important that it is objective or subjektive. If the impossibility is not grounded
on the debtor’s defect, the debtor is rescued from his or her debt*.

# Serozan, Ifa Engelleri, s. 215.

4 Eren, s. 299.; Rgisoglu, Safa: Borglar Hukuku Genel Hiikiimler, 18. Basi, Istanbul 2006,
s.116.; Serozan, Ifa Engelleri, s. 162.;Tekinay/ Akman/ Burcuoglu/ Altop, s. 1208.

4 Eren, s. 297.; Dural, Sonraki Imkansizlik, s. 12.; Kemal/ Oz, Turgut,s.77.; Tekinay/ Akman/
Burcuoglu/Altop, s 1209.
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C. IMPOSSIBILITY IS A REASON OF LIABILITY

If the debtor has a defect in the impossibility which arises after making
the contract, the debtor is liable for that. The impossibility which arises after
making the contract, can be objective or subjective. It doesn’t affect the
liability of the debtor. In other words, the debtor is always liable, if he or she
has a defect".

CONCLUSION

People, who enter contract relation, have to exercise their acts to each
other. The act which is impossible, has very important role both for sides’
situations and the contract’s health. Turkish Code of Obligation adopt Principle
of Freedom for Contracts, on the other hand it constrains this principle. The
impossible acts, which are agreed in the contracts, compose one of these
bounds.

In this article, the subject of impossibility in Turkish Law is analysed
and these existed results are shown below;

Above all the initial objective impossibility is not an impractisibility, it
is an impossibility, which results from the act of contract. In the impractisibility
act of contract is possible, but the act’s exercise is very hard for the debtor.
The impractisibility can result from the reasons, which are about the debtor’s
personality.

Also, the initial impossibility, which is put in order in the article 20
of Turkish Code of Obligation, has to be objektive. For this reason only the
initial impossibilty, which is objektive, can cause the invalidity of a contract.
So, the differentiation of objektive-subjektiv impossibility view can’t be
defended. Because, in the initial objektiv impossibility, the act not only can’t
exercised by debtor, but also it can’t exercised by everyone, too. But in the
other concept, which is called subjektive impossibility in doctrin, the act is
impossible only for the debtor, on the other hand it can be exercised by the
other ones. We think that, in the real the concept of subjektiv impossibility is
not an impossibility, it is only a weakness of debtor.

Finally, in the difference between initial-subsequent impossibility has
to casted the moment of the execution of the contract. If the act is impossible

47 Eren, s. 298.; Oguzman, Kemal/ Oz, Turgut , s. 77.;Tekinay/ Akman/ Burcuoglu/ Altop, s.
1210.
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before the execution of the contract or in the moment of the execution of
the contract, initial impossibility can be exist. For this reason the view,
which defends the moment of exercising of the contract has to casted for the
difference between initial-subsequent impossibility, can’t be apologized.
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