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CEViRi / TRANSLATION

Karsilastirmali Hukukta Eski ve Yeni®

Something Old, Something New in Comparative Law

Esin Oriicii’
Gev: Nurcan Yilmaz Ozel?

Oz

Bu calisma, karsilastirmali hukukun tarihsel gelisimini ele aldiktan sonra, klasik karsilastirmali hukukun nasil “eskiyi”
anlattigini tartisacaktir. Sonrasinda; dinamik sistemlere, diizenlere, normatif yapilara, melezliklere ve igeriklere yani
“yeniye” egilerek ginimuz karsilastirmal hukuk anlayisinin ufkunu agsan multidisipliner yaklagimlari inceleyecektir. Bu
baglamda, bu makale ilgili postmodern gelismelerde kullanilan metodolojinin derin karsilastirmali arastirma, elestirel
karsilastirmali arastirma, sosyo-hukuki metodoloji, kiiresel karsilastirmali hukuk ve son olarak sayisal analiz gibi alanlara
dogru nasil genisledigini inceleyecektir. Dolayl karsilastirmal hukuku da dikkate aldigimizda su soruyu irdeleyecegiz: Bu
noktadan itibaren nereye yoneliyoruz?

Anahtar Kelimeler

Karsilagtirmali Hukukun Tarihsel Gelisimi e islevsel Denklik e Baglam e Hukuk Kiiltiirii  Derin Karsilastirma e Elestirel
Karsilastirmali Arastirma e Sosyo-Hukuki Metodoloji ¢ Sayisal Karsilastirmal Hukuk

Abstract

After considering the historical development of comparative law, this paper will discuss what classical comparative
law provided for an understanding: the old. It will then look into multi-disciplinary approaches that have crossed the
horizon of modern day comparative law looking at dynamic systems, orders, normativities, hybridities and contexts: the
new. In this context, the paper will consider the extension of methodology in these postmodern developments: deep-
level comparative research, critical comparative research, socio-legal methodology, global comparative law and finally
numerical analysis. Considering also implicit comparative law, the question will be: where do we go from here?
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I. GIRIS

Bu makale ilk olarak karsilastirmali hukukun tarihsel gelisimini inceledikten son-
ra, yakin zamana dek klasik karsilastirmali hukukun eskiyi anlamak {izere sundu-
gu korelmis araglan tartisacaktir. Akabinde, dinamik sistemleri, diizenleri, normatif
konumlari, melez modelleri, daha genis baglamlari -yani yeniyi- incelemeye ydne-
lik yeni gbrevini yerine getirmek {izere giiniimiiz karsilagtirmali hukuk anlayiginin
ufkunu agan multi-disipliner yaklagimlara egilecektir. Bu noktada bu makale ilgili
postmodern gelismelerde kullanilan metodolojinin derin karsilagtirmali arastirma,
elestirel karsilagtirmali arastirma, sosyo-hukuki metodoloji, kiiresel karsilastirmali
hukuk ve son olarak sayisal karsilastirmali hukuk analizi gibi alanlara dogru nasil
genigledigini inceleyecektir. Dolayli kargilastirmali hukuku da dikkate aldigimizda
su soruyu irdeleyecegiz: Bu noktadan itibaren nereye yoneliyoruz ve yeni karsilagtir-
macilar bu is i¢in nasil yetistirilecek?

II. KARSILASTIRMALI HUKUKTA “ESKi”
Karsilastirmalh Hukuk Tarihine Genel Bir Bakis!
1. "Eski”

Kargilastirmali hukuk tarihi, diisiincelerin tarihiyle paralel sekilde ilerlemektedir.
O donemde bilimsel metodoloji kullanilmamasina karsin, en eski karsilagtirmali hu-
kuk calismas1 Yunanistan’da yapilmistir. Antik diinyada Solon Kanunlari ile Romali-
larin 12 Levha Kanunlar karsilastirmali aragtirmaya dayanmaktaydi. Platon, Yasalar
(Laws) eserinde Yunan sehir devletlerinin hukuki yapilarini karsilagtirmistir. Politika
(Politics) adl1 eserinde Aristo, 153 sehir devletinin anayasasina iliskin bir arastirma
yiirlitmiigtiir. Aristo’nun eserini bir adim ileri gotiiren Theophrastus, ¢esitli Yunan hu-
kuk sistemlerinde 6zel hukukun genel ilkelerini belirleme girisiminde bulunmustur.

Roma Imparatorlugu’nda, milattan sonra 4. yiizyilda iki hukuk sistemini kargilas-
tiran ilk ¢alisma olarak bilinen Lex Dei (Collatio legum Mosaicarum et Romanarum)
disinda taninmuis bir karsilagtirmali hukuk arastirmasi yoktur. Bu ¢alisma ceza huku-
ku, evlilik ve miras konularini incelemektedir.

Ortacag Ingiltere’sinde Fortescue, siibjektif bir bakis acisiyla olsa da, Ingiliz ve
Fransiz siyasi, hukuki ve adli kurumlarini karsilastirmigtir. Kita Avrupa’sinda kilise

! Bu tarihsel tartigmaya iliskin ayrica bkz., Esin Oriicii “Comparative Law” in Stanley N Katz (bas editor), The Oxford
International Encyclopedia of Legal History (New York: Oxford University Press, Vol 2,2009) s.97-100. Ayrica bkz., Harold
C Gutteridge, Comparative Law — An Introduction to the Comparative Method of Legal Study and Research (Cambridge,
ikinci baski, 1949, London 1974 yeni baski) Ch.Il, s.11-22; Walter Hug, "The History of Comparative Law” (1931-1932)
45 Harv L Rev 1027-1070. 19. yiizyilin ortalarinda sona eren tarihsel giris niteligindeki eserler i¢in bkz.: Annelise Riles
(ed), Rethinking the Masters of Comparative Law (Oxford, 2001), Montesquieu, Weber, Kantorowitz, Wigmore, Hozumi,
Sanhuri, Rabel, David, Schlesinger ve Sacco’nun ¢aligmalarini ve katkilarini inceleyen diizenlenmis bir makale derlemesi.
Ayrica bkz., Konrad Zweigert ve Hein Kotz, "The History of Comparative Law”, An Introduction to Comparative Law
(Oxford: T Weir gevirisi, 3. baski, 1998) Ch.4, 5.48-62.
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hukukeulari, hukukgular ve teologlar sekiiler hukuk ve kilise hukukuna dair karsilas-
tirmal1 ¢aligmalar yiirlitmiis olsa da, bilim insanlar1 yerel mahkemelerin teamiilleri-
nin gelisimini ayrintili olarak incelememistir.

Hiimanizm Cagi’na gelindiginde ise karsilastirmali hukuk analizinde daha ciddi
girisimler gozlenmis; Struve ve Stryck Alman Hukuku ile Roma Hukukunu karsilas-
tirirken, Bacon ve Leibniz karsilastirmali hukuk ¢alismalarin ilerletmistir. Ozellikle
Bacon, kisinin tabi oldugu hukuk sisteminin baglarindan kendisini kurtarmas: gerek-
tigini savunmustur. Grotius, Pufendorf, Montesquieu ve Hugo gibi dogal hukuk dii-
stintirleri dogal hukuk 6gretiminde ampirik dayanak iiretebilmek i¢in kargilastirmali
hukuku kullanmiglardir.

Esasen Montesquieu, bazilarinca karsilastirmali hukuk arastirmasinin gelisim sii-
recinde yiikselen ilk isim olarak kabul edilmektedir. Kanunlarin Ruhu Uzerine (De
I’Esprit des Lois- 1748) adli ¢alismasi, hukuku bir sosyal olgu olarak ele almakta
ve hukukun farkliliklarinin, dogal, tarihi, etnik, siyasi ve hukukun iginde bulundugu
sosyal ortamla ilgili diger faktorlerin cesitliliginden ileri geldigini 6ne stirmektedir.
Montesquieu’nun goriigleri 19. ylizyilin baslarinda Hugo, Savigny ve Eichhorn ile
Alman tarih ekoliinlin diger yazarlarinin ¢alismalarinda tekrar karsimiza ¢ikar. Sir
Henry Maine, karsilagtirmali hukuk felsefesinin ana islevini, yasamay1 ve hukukun
tatbiki gelisimini kolaylastirmak olarak gérmiis ve 1861°de yazdig1 Ancient Laws
adli, dogu ve batidaki kdy topluluklarini karsilagtirdigi eserinde Montesquieu’nun
goriislerinden yararlanmistir.

17. ylizyila gelindiginde ise kimilerince tarihin énemli ilk karsilastirmacisi kabul
edilen Selden’i gormekteyiz. Selden, Roma Hukukunun Common Law iizerindeki
etkisini ele alan "Dissertatio ad Fletam™ eserini yazmistir. 1681 yilinda iskogya’da
Stair, “Institutions of the Law of Scotland, collated with the Civil, Canon and Feudal
laws and with the Customs of Neighbouring Nations™ isimli eserini yayinlamistir.

18. ylizyildan itibaren ve 6zellikle karsilastirmali hukukta modern ¢agin baslangict
olarak kabul edilen 19. yiizyilda, iki ayr1 yaklagim gelismistir: Kanunlara dayali kar-
silagtirmali hukuk ve akademik, bilimsel veya nazari karsilastirmali hukuk.

Kanunlar temel alan karsilastirmali hukukun tarihi olduk¢a eskiye dayanir. Da-
nimarka-Norveg, Isvec, Prusya, Avusturya, Fransa, Almanya, Isvicre, ve Hollanda
Medeni Kanunlart ile neredeyse Avrupa’daki tiim dnemli yasalarin hazirlik agsamalari
oncesinde yogun karsilagtirmali ¢aligmalar yiiriitilmustiir. Giiniimiizde, karsilastir-
mali hukukun yasama reformu ve uyumlastirma?® ¢alismalarinda kullanilmasi ve hu-
kuki kararlar alinirken bir yorum araci olarak énemli bir rol oynamas: itibariyle bu
yaklagim hala 6nemini korumaktadir.

2 Makaleler igin bkz. Nicola Lupo ve Lucia Scaffardi (editorler), Comparative Law in Legislative Drafting: The Increasing
Importance of Dialogue amongst Parliaments (Eleven International Publishing, 2014).
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Ikinci yaklasim ise bilimsel karsilastirmali hukuktur. Hukuki bilgiyi artirma yon-
temi olarak kabul edilen karsilagtirmali hukuk, inisli ¢ikigh bir gegmise dayanir. Bi-
limsel karsilastirmali hukuka ilk ilgi gosterenler filozoflar ve tarihgilerdi. Nitekim
giiniimiizde dahi ulusal kat1 kurallarin i¢ine ¢ekilmis olan hukukgu bilim insanlarina
kiyasla sosyologlar, antropologlar ve siyaset bilimciler karsilastirmali hukukla daha
cok ilgilenir. Tarih¢i Hukuk Bilimi Ekolii ve Pandektistlerin kavramsal hukuk bili-
mi, karsilastirmali hukuka itibarli bir seviye atfetmemis ve karsilastirmali hukukun
amacini yasamaya yardimect roliiyle sinirlamigtir. Ampirik bir yaklagim benimsenme-
diginden, a priori dogmatik hukuk bilimi 6nemli hale gelmistir. Karsilagtirmali hukuk
¢ok az insani kabul eden, ezoterik bir oyun olarak goriilmekteydi. Pozitivizme ve
ulusal yasal kiiltiirlere kars1 6nyargili tutumlar ise karsilagtirmali hukukun daha fazla
taninmasini engellemistir.

Hukuklarin farkliligina iligkin bilimsel ilginin tarihi neredeyse yiiz yila dayanir.
20. ylizyilin baglaria degin karsilastirmali hukuk aragtirmasina dayali bir evrensel
hukuk bilimi ortaya koyma girisimine rastlanmamaktadir. Bu donemde bile pek ¢cok
hukuk bilimcisi, karsilagtirmali hukuku, hukuk bilgisi elde etmek i¢in kagimilmaz bir
arag olarak gdrmemistir.

2. "Yeni”

Modern Cag, 1800-1850 yillar1 arasinda baslar. O donemde karsilastirmali hu-
kuk, “karsilagtirmali mevzuat™ bagligi altinda yabanci hukuklarla ilgili bilgi top-
lamak i¢in kullanilmaktaydi. Bu donemin alamet-i farikasi 1804 tarihli Fransiz
Medeni Kanunu’dur. {lk Alman Karsilastirmali Hukuk Dergisi 1829 yilinda, Fran-
sizca ilk dergi (Revue étrangére de législation) ise 1834 yilinda ¢ikarilmistir. Bu
akimlarin ardindaki gii¢lii isimler Fransa’da Foelix, Almanya’da ise Mittelmaier’di.
Almanya’da Gans "Miras Hukukunun Diinya Tarihindeki Gelisimi™ adl1 eseri yaz-
d1. ingiltere’de Burge, "Somiirge Hukuklar1 ve Yabanci Hukuklar Uzerine Yorum-
lar” adli ¢aligmasini yayilarken, 1854°te Levi "Diinyada Ticaret Hukuklari™ isim-
li eserini yayinlamistir. ABD’ye baktigimizda, ilk medeni hukuk dersleri Harvard
Law School’da verilmistir ve Story ile Kent’in bu alandaki ¢aligmalar1 da énemli
sayilmaktadir.

Sonraki, yani 1850-1900 yillar1 arasindaki donemde ise agirlikli olarak yaban-
c1 hukuka dair bilgi toplamaktan ziyade hukuk sistemleri bir araya getirilmistir. Bu
dénemde bir takim Karsilastirmali Hukuk Cemiyetleri tesekkiil etmistir: 1869°da
mecmuasiyla birlikte Fransiz "Socieété de législation comparée” (simdiki adiyla
Revue internationale de droit comparé) kurulurken, 1894’te Alman “Internationa-
le Vereinigung fiir vergleichende Rechtswissenschaft und Volkswirtschaftslehre” ve
1898’de de yine mecmuastyla birlikte "English Society of Comparative Legislati-
on” (simdiki adiyla International and Comparative Law Quarterly) kurulmustur. Bu
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cemiyetlerinin kurulusu pratik nedenlere dayanmakla beraber, karsilagtirmali hukuk-
ta Modern Cagin baslangici olarak nitelendirilebilir.

Yabanci mevzuatlarin g¢evirisi ve tartisilmasi baslica faaliyet alanlarini olusturu-
yordu. Yine ayni donemde evrensel hukuk tarihi ve etnolojik hukuk bilimi gelismis-
tir. 1889 yilinda Maine, Oxford’da Tarihsel ve Karsilastirmali Hukuk Bilimi Kiirstisii
Bagkanligi’'na atanmistir. Paris’te Karsilastirmali Hukuk Kiirsiisiiniin bagkanligimni
yapan Saleilles ise Alman Medeni Kanunu’nu (BGB) Fransizca’ya terciime etmistir.
Avusturya’da Unger diinya tarihinde evlilik kurumunu incelerken, Almanya’da ise
von Stein, Goldschmit ve Kohler’in ¢alismalar1 6ne ¢ikar.

“Karsilastirmali hukuk™ terimi, uluslararasi hukukun birlestirilmesi fikrinin canlan-
dig1 1900’lerde baslayan donemde olusmus ve énem kazanmistir. Giiniimiizde karsi-
lastirmali hukukun resmi olarak ortaya cikist 1900°de Sociéeté frangaise de legisla-
tion comparée tarafindan Paris’te gergeklestirilen Uluslararast Karsilagtirmali Hukuk
Kongresi’ne dayandirilmaktadir. Karsilastirmali hukukun tanimi, amaglari ve yontem-
leri bu Kongrede tartisilmistir. Mamafih, Common Law gelenegini temsilen katilan Sir
Frederick Pollock diginda bu kongreye yalnizca Kita Avrupasi hukukgulart katilmiglardi.

1917 yilinda Rabel, Miinih Universitesi biinyesinde ileride Max Plank Yabanci ve
Uluslararas1 Ozel Hukuk Enstitiisii’ne (Institute for Foreign and International Private
Law) doniisecek olan “Karsilastirmali Hukuk Enstitiisii”nii (Institute of Comparative
Law) kurmustur. Fransa’da ise Saleilles, "Fonction de droit comparéyi yazan Lam-
bert ve Levy-Ullmann kargilagtirmali hukuku 20. ylizyilda droit commun de I’ humanité
civilisée’nin kurucusu olarak gormiislerdir. 1920’de Lambert tarafindan Lyon’da ve
1932’de Levy-Ullmann tarafindan Paris’te bir kargilastirmali hukuk enstitiisii ("Institut
de droit comparé”) kurulmustur. Isvigre’de 1913’te Sausser-Hall “karsilastirmali huku-
kun iglevi ve yontemi” lizerine bir eser yazmistir. Rabel ve Lambert Common Law’un
ayrintili bir sekilde incelenmesi geregini savunmuslardir. Birlesik Krallik’ta karsilagtir-
mali hukuk calismalarina, karsilastirmali hukuku “diger tilkelerle hukuki iligkilerin ge-
listirilmesi, hukuk reformu, yerel mahkemelerin yabanci hukuku daha iyi idrak etmesi
ve hukuk egitimi” gibi pratik amaglara yonelik bir teknik olarak kabul eden Gutteridge
onciuliik etmistir. ABD’de ise Roscoe Pound ismi 6ne ¢ikar. Uluslararas: Karsilastirma-
11 Hukuk Akademisi (International Academy of Comparative Law) 1924’te Lahey’de
kurulmus ve halen, hukukun her alanina yonelik olmakla beraber karsilagtirmali huku-
ka agirlik veren arastirmalari, yazilari, entelektiiel paylasimlar tesvik etmek ve yiiriit-
mek iizere dort yilda bir kongre diizenlemektedir.

Sistematik karsilagtirmali hukuk aragtirmasinin giintimiizdeki anlamina kavusmasi da
bu doneme tekabiil etmektedir. Bu arastirmalar yasama, birlestirilme (unification) ve ulus-
lararasi etkilesim gibi pratik faydalar saglamakla beraber, sosyal bir olgu olarak hukuka
iliskin sistematik bilgi kesfetme arzusu seklinde kuramsal yarar1 da beraberinde getirir.
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Ikinci Diinya Savasi’nin sonundan 1990 yilina kadar gecen donem, hukuk sistem-
lerinin etkilesimine iliskin artan farkindalikla birlikte diinya geneline ilgi duyuldugu,
Avrupa Toplulugu gibi yeni uluslariistii 6rgiitlerin ortaya ¢iktig1 ve boylelikle karsilas-
tirmacilarin ¢alismalarini zorunlu kilan bir donemdi. Gelecegin hukukgularini diger
hukuk sistemlerini anlayabilecek sekilde yetistirmek iizere hukuk egitiminin kapsa-
minin genisletilmesi gerektigi fikri ivme kazanmistir. Uygulamacilar ve hakimlerin
kargilastirmali hukukun degerine iliskin siipheleri ortadan kalkmisti. 1917°de gergek-
lesen Rus Devrimi, devrimin Dogu ve Orta Avrupa’daki yankilar: ve iki Diinya Savast,
karsilagtirmali hukuk tizerinde ¢ok biiyiik etki yaratti. Zira birgok gd¢men bilim insant
kargilagtirmali hukukun Birlesik Krallikta, ABD’de ve bagka iilkelerde gelismesine
katkida bulundular.

UNESCQO’ya bagli Association International des Science Juridiques, Strazburg’da
Uluslararast Karsilastirmali Hukuk Egitimi Fakiiltesi (International Faculty for the Te-
aching of Comparative Law) ve Liiksemburg’da Uluslararas1 Karsilagtirmali Bilimler
Universitesi (International University of Comparative Sciences) kurulmustur. Karsi-
lastirmali Hukuk Ansiklopedisi (The Encyclopaedia of Comparative Law) Association
International des Science Juridiques gozetiminde yaymlanmis ve diizenli olarak giin-
cellenmistir. Amerika Kitas1 Uluslararasi ve Karsilastirmali Hukuk Akademisi (The In-
ter-American Academy of International and Comparative Law) ABD’de kurulmustur.
Hukukun birlestirilmesinden ziyade yabanci hukuklarin aragtirilmasi diinya barigimni
saglamanin en 1iyi yollarindan biri olarak kabul edilmistir. Tarihsel yontem ve goreli
yaklagimin da yardimiyla hukuklar arasinda ayirt edici unsurlara iligskin arastirmalar
ylritiilmiistiir. Bilhassa 6zel hukuk ve ticaret hukuku alaninda normatif ¢aligmalar
zenginlesmistir.

1990°dan sonra, Avrupa’da sosyalist sistemlerin ¢okiisii, hem Avrupa’nin kendi
icinde hem de "s6zde™ Bati, Asya ve Afrika arasindaki dengelerin degismesiyle kar-
stlagtirmali hukukun yeri, rolii ve metodolojisi bir kez daha degismeye baslamigtir.

B. 20. Yiizyilin Klasik Ana Akim Karsilastirmalh Hukuku

Klasik ve ana akim karsilagtirmali hukukun kokleri pozitivizme, kanunculuga ve
hem hukukta hem de kiiltiirde yasal merkeziyet¢ilik ve tekgilik iizerine varsayim-
lara dayanirken, biiylik 6l¢iide islevsel denklige odaklanmis ve 20. yiizyilin ikin-
ci yarisinin sonlarina kadar Zweigert ve Ko6tz’iin son derece basarili bulusu olarak
gorilmiigtiir.’

Bu yaklagimin ardinda, hukuk sistemi nerede ve ne renkte olursa olsun insan ol-
mamiz itibariyle hepimiz benzer sorunlarla karsilastigimizdan, sosyal sorunlarin da
ortak oldugu fikri yatar. Hukuk kurallar1 bu sorunlari ¢6zmek i¢in vardir. Her ne

Bkz. Zweigert ve Kotz, An Introduction to Comparative Law (n.1).
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kadar farkli hukuk sistemleri farkli kurallar ve miiesseseler ongorse de, bunlar ayni
sorunu farkli yollarla da olsa ¢ozdiigiinden, islevsel olarak denk kabul edilebilirler.
Bu nedenle karsilastirmali hukukgunun, ister yasalarda ister baska yerde olsun, bu
¢Oziimleri karsilastirmasi gerekmektedir.

Islevsel-kurumsal yaklasimla cevaplanmak istenen "B sistemindeki hangi miiesse-
se, A sisteminde incelenen miiesseseye denk bir islev icra etmektedir?” sorusudur. Bu
soruya verilen cevap “islevsel denklik™ fikrini ortaya ¢ikarir. Eger A sisteminde “bogan-
ma” adli bir milessese inceleniyorsa, karsilagtirmali hukuke¢u B sisteminde, kisiyi artik
iginde bulunmak istemedigi evlilik iligkisinin baglarindan kurtaracak, denk bir islev
saglayan bir miiessese arayisinda olacaktir. Boylece karsilagtirmali hukukcu “islevsel
olarak karsilastirabilir 6zelliklere” sahip olma ya da ayni sorunu ¢ézme gibi benzer
gorevler yiiriiten milesseseleri arayacaktir. Burada odaklanilan bir diger konu ise kar-
silastirilabilir ¢dziimlerin islevsel olarak yan yana getirilmesidir. Islevsel arastirma,
karsilagtirmali hukukta faydaci yaklagima denk gelmektedir.

Sorun ¢6zme yaklasimi ise madalyonun diger yiiziinii teskil etmektedir. Bu yaklagim
su sorular1 cevaplamay1 amagclar: "A ve B toplumlarinin her ikisinde de karsilasilan
belirli bir sosyal yahut da hukuki sorun nasil ¢dziilmektedir?” yani “Bu sorunla basa
cikabilmek icin hangi hukuki ya da baskaca miiesseseler gelistirilmistir?” Ornegin, bir
evliligin sona erdirilmesinden sonra muhtag¢ duruma diisecek olan esin bakimini ist-
lenme sorunu A toplumu ve B toplumunda nasil ¢6ziimlenmistir? Bu sorun yoksulluk
nafakasi, devletin sundugu sosyal sigorta ile veyahut muhta¢ durumdaki esin geleneksel
aile yapisi i¢indeki durumu gibi farkli yollarla ¢oziilmeye ¢alisiimis olabilir. “Islevsel”
yaklasimla ayni diistinceden dogan bu yaklasim, hukuk sistemleri arasinda benzer
sorunlarin —her ne kadar farkli yollar izlenerek ulasilsa da- benzer ¢oziimlere sahip
oldugu diisiincesinden beslenir. "Sorunlarin ayni olmasi karsilastirilma yapilabilece-
gini temin eder” * denilmektedir.

Islevsel-kurumsal yaklasim uyarinca yukaridaki sorular cevaplandiktan sonra is-
levsel sorular ortaya ¢ikar.

Meseleyi bagka sekilde ele almak da miimkiindiir: Yaklasim olgusal olmalidir. Ol-
gusal yaklagim uyarinca farkli hukuk sistemleri tarafindan karsilanan olgusal ihtiyag-
larin yani sorunun benzerligi, ilgili hukuk sistemlerini karsilastirilabilir kilmaktadir.
Miiesseselerin anlamli bir sekilde karsilastirilabilir olmasi i¢in ayni olgusal sorunu
¢ozmesi gerektigi sdylenmektedir’. Ornegin, giiniimiizde Cornell Projesinin® kapsa-
min1 s6zlesme hukuku 6tesinde genisletmeyi amaglayan Trento Projesi; ticari trostler,
sO0zlesme hukukunda hata ve hile, tasinir miilkiyetinde teminat, salt ekonomik kayip,

4 M Schmitthoff, "The Science of Comparative Law™ (1939) 7 The Cambridge Law Journal 94-110.
> Bkz. Zweigert and K6tz, An Introduction to Comparative Law (n.1.).

¢ Rudolf Schlesinger (ed), Formation of Contract: A Study of the Common Core of Legal Systems (Dobbs Ferry: Ocenia
Publications, 1968).

85



idare Hukuku ve ilimleri Dergisi 18/1

taahhiitlerin tenfiz kabiliyeti, iyiniyet ve haksiz fiil hukukunda kusursuz sorumluluk
gibi bircok alt baslikla birlikte sdzlesme, miilkiyet ve haksiz fiil konularma odaklan-
mustir. Bu proje, olgusal yaklasima yani olgulara dayali kapsamli arastirma yontemine
dayanir. Buna gore on bes ila otuz farkli dava ulusal raportorlere sunularak, onlarin
hukuk sistemlerinde dngoriilen ¢oziimler sorulur.’

Bu yaklagimin bir diger tiiriinde ise insani ihtiyaglar evrensel yaklagimla ele alinir.
Sosyal sorunlarin evrensel oldugu kabuliine dayanan bu yaklasim uyarinca, yasalar
ihtiyaglar farkli sekillerde karsilasa da ortaya ¢ikan sonuclar karsilastirilabilirdir.
Karsilastirilabilirlik bu noktada benzerlik bulgularindan yararlanir. Zira “somut bir
sorundan” hareketle ayn1 olgulara odaklanarak “praesumptio similitudinis” (¢6ziim-
lerin benzerligi) yoniinde ilerleme kaydedebilir. Eger olgular ayni degilse, karsilas-
tirllabilirlik miimkiin degildir. Evrensel yaklagimin en 6nemli boyutu ¢dziimlerin
benzerligidir. Eger bu yoksa, karsilagtirma yapmak da miimkiin olmayacaktir. Yakin
zamana kadar aile hukuku gibi ahlaki ve dini degerlerin baskin oldugu alanlarin ih-
mal edilmesi de bu yiizdendir.

Bu noktada daha genis kapsamli birkag¢ soru sorabiliriz. Bir karsilastirmali hu-
kukegu, eger mahkemelerin genel olarak dosyalar1 nasil ele aldigini anlamak, dava-
larin ne kadar stirdiigiine iliskin ya da kararlarin nasil yazildigina iligkin bir anla-
y1s gelistirmek gayesindeyse, drnek olarak bir bosanma davasiyla tahliye davasi
karsilastirabilir mi? Ilgili hukukun kaynagini kavrama maksadiyla belgelerin nasil
hazirlandig1, ne kadar uzun veya detayli oldugunu saptamaya galisan bir kimse In-
giliz vergi, sehir ve iilke planlama mevzuati ya da evlilik davalarini tamamen farkl
konulardaki ii¢ adet Alman mevzuatiyla karsilagtiramaz m1? Sayisiz benzer 6rnek
sunulabilir.®

Bir hukuk sisteminde karsilasilan kurumsal olgularin baska bir hukuk sistemin-
de karsilagtirilabilir bir muadili olmadiginda, islevsel yaklagim yetersiz kalabilir. Bu
belirli bir oranda benzerlik tagiyan hukuk sistemlerinin mi karsilastirilmasi gerektigi
anlamina gelir? Eger karsilastirmaya tabi tutulan {ilkeler birbirinden tamamen fark-
I1 sosyal diizenlere sahipse, bu iki toplumdan yalnizca birine 6zgii durumlar1 dii-
zenleyen hukuk kurallari, miisterek durumlart diizenleyen hukuk kurallarindan ayri
tutulmalidir. Bu yaklagim uyarinca, ilk kategoridekiler karsilastirilamazken, ikinci
kategoridekiler karsilagtirilabilir. Bu fikri kabul ettigimiz takdirde; karsilastirmali
hukukcularin ancak birbiriyle iligkili sistemleri aragtirabilecegi sonucu ¢ikmaktadir.
Ve bu durum, ne yazik ki, karsilagtirmali hukuk arastirmacisina olduk¢a sinirli bir
alanda, oldukca smirl1 bir yer tanimaktadir.

7 Bkz. Mauro Bussani ve Ugo Mattei (editorler), Making European Law: Essays on the Common Core Project (Trento:
Quaderni del Dipartimento di Scienze Guiridiche, 2000).

8 Ayrica bkz. Michael Bogdan, Comparative Law (Goteborg: Kluwer Tano, 1994) s. 58.
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Eger "hukuk’la kastedilen yalnizca bir kurallar biitiiniiyse ve mikro seviyede
karsilagtirma bu kurallara yonelikse, islevsel yaklasimin ne denli faydali oldugu
inkar edilemez. Zira kurallar biitiinii pek ¢ogu ortak insan sorunlarini ¢ézmek igin
diizenlenmistir.” Karsilastirmali hukukun uyumlulasma siirecinde belirleyici bir iti-
ci giic oldugu Avrupa Birligi baglaminda, islevsel karsilagtirmali analiz yontemin-
de odak noktas1 dikeyden yataya kaymuis, iiye devletlerin hem hukuk sistemlerinin
hem de hukuki yontemlerinin tek noktada birlesmesi potansiyeli dogmustur. Bu
siire¢ kademeli olarak nihai hukuki biitiinlesmeye varir. Bu nedenle benzerliklere
odaklanarak ilerleme kaydetmek yalnizca belirleyici degil ayn1 zamanda arzu edi-
len yontemdir.

I1I. SON ZAMANLARDA YENIDEN KARSILASTIGIMIZ
ESKi BiR DOST VE ONUN DUNYA CAPINDA ARTAN SOHRETI

A. Islevsel Yaklasimdan Ote

Islevsel yaklasim birgok ¢agdas karsilastirmaci tarafindan sert bir sekilde elestiril-
mesine karsin tamamiyla gézden ¢ikarilamamakta ve hatta hala fayda saglamaktadir.
Her ne kadar karsilagtirmali hukuk aragtirmasina uygun tek yaklasim olmadig1 gerce-
&i bilinse de, iglevsel yaklagim son zamanlarda Avrupa’daki ortak temel ¢calismalarda
0zel bir yer kazanmistir. Cogunlukla 6zel hukukun ¢esitli alanlarina egilen bu Avrupa
projeleri arasinda Avrupa Sozlesmeler Hukukunun ilkelerini hazirlayan Avrupa Soz-
lesmeler Hukukuna Dair Lando Komisyonu, Uluslararas1 Ticari Sozlesmelere Dair
Ilkeler gibi oldukca benzer bir proje iizerinde ¢alisan UNIDROIT, Avrupa Medeni
Kanunu tizerinde ¢alisan Von Bar Calisma Grubu, Gandolfi’nin S6zlesmeler Hukuku
Kanunu, Avrupa Ozel Hukukunun ortak esasina dair Trento Projesi, diger hususlarin
yaninda illiyet iizerine de odaklanan Spier ve Koziol ¢alisma grubu, Avrupa Birligi
Miiktesebatt Grubu, SECOLA ve Avrupa Aile Hukuku Komisyonu yer alir.

21. ylizyil, karsilagtirmali hukukun olgunluga ulasacagi ¢ag olarak kabul edilmek-
tedir. Bununla birlikte, bu donemde karsilastirmali hukuk zorluklarla karsilagsacak ve
farkli sekillerde ele alinacaktir.

Farkli baglamlarda kurulmus sistemler arasinda yapilan karsilastirmalar, islevsel
denklik kurallarinin 6tesine uzanmali, bagka yaklagimlar: biinyesine dahil etmelidir.
Ornegin, islevsel-kurumsal yaklagimi, bir bati hukuk sistemiyle dini bir sistemin
ya da gelismekte olan bir hukuk sisteminin nasil karsilastirilabilecegi sorununu ¢6z-
medigi kabul edilir. Dahasi, eger bir hukuk sisteminde karsilagilan bir sorunun diger
bir sistemde muadili yoksa, islevsel yaklasim baska bir agmazla karsilasir. Ayrica
bu yaklagima yoneltilen farkli temel elestiriler de vardir. Karsilagtirilabilecek konu-
larin siirlilig1 ve tarihi olaylar, gelenekler, etik degerler, siyasi ideolojiler, kiiltiirel

9 Jaakko Husa, "Farewell to Functionalism or Methodological Tolerance?” (2003) 67 Rabels Zeitschrift fiir auslandisches und
internationales Privatrecht 446.
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farkliliklar veya dini inaniglarla belirlendigi i¢in “karsilastirma yapmaya elverisli ol-
madig1” diislintilen hukukun pek ¢ok alaninin karsilastirma kapsami disinda kaldig:
yoniindeki elestiri gibi. Pek ¢ok isleve sahip tek bir kurum veya kuralin varligi da bir
baska soruna isaret eder.

Son zamanlarda 6ne siiriilen bir diigiinceye gore, “daha iyi sonuca odaklanan karsi-
lastirmacilik” olarak ifade edilen “post modern islevsellik elestirisi”, benzerlik sonug-
lar1 elde etmek ve “hukukun toplumdaki roliine dair zorlu meselelerden” kaginmak
amaciyla oncelikli olarak islevselligin zimni ya da agik evrenselligine, “aynilik he-
deflerine” yoneliktir. Cerceve-goreli kiiltlirel anlayisla baglantili oldugu diigiiniilen bu
gibi iddialar islevsel yaklagimin farkliliklar1 gormezden geldigi gercegine igaret eder.
Bu anlayisa gore “yasal diigiince sistemi, dil ve yargilar birbirinden son derece farkli
ve nihayetinde birbiriyle bagdasmaz ¢erceveler tarafindan belirlenir”.!

Giiniimiizde karsilastirmali hukuk, rakibi “karsilastirmali hukuk calismalar1™ ile
yliz yiize gelirken, sosyologlar ve antropologlar, karsilagtirmali hukuku ekonomik,
sosyal, kiiltiirel ve dini baglama dahil etme gayreti gosterirler. Karsilagtirmali hukuk
baglama oturduke¢a, hukuk sosyolojisine daha ¢ok yaklasacak ve “karsilastirmali hu-
kuk ¢aligmalar1™ ad1 daha uygun hale gelmis olacaktir. Giiniimiizde karsilastirmali
hukukun kuramsal temeli sorgulanmaktadir. Kullanilan yéntemler artmustir. “Islevsel
denklik” ve “ortak esas” arastirmalar1 gibi koklii araglar, tipki "daha iyi hukuk” ya da
“en iyi hukuk” yaklagimlarinda oldugu gibi elestirilmektedir.

Gegtigimiz yiizyilin son donemine kadar karsilastirmali hukuk, ehemmiyetini AB
biitiinlesme siireci ve hukukun uyumlulagtirilmasi projesindeki yeri ve roliine borg-
ludur. Buna karsin, biitiin diinyay1 “Roma ve Westminster’in varisleri” arasinda bo-
liinmiis olarak goren karsilastirmacilarin en ¢cok bagvurdugu yaklasim olan Avrupa-
merkezcilik; tipki 20. ylizyilda karsilastirmacilarin ilgi odagi pozitivist, normatif 6zel
hukuk arastirmalarinda oldugu gibi, elestiri oklarina hedef olmustur. Her ne kadar
birbirinden mutlak bigimde ayrildigi gézlemlenmese de, giiniimiizde kimileri kar-
stlastirmayi kiiltiir/baglam odaginda ele alirken, kimileri genellikle ana akim olarak
ifade edilen islevsel kural karsilastirmalarina odaklanir.

Asya ve Afrika’da yerli bilim insanlarimin yiriittiigii karsilastirmali hukuk dgreti-
mi, caligmalar ve arastirmalar1 ancak somiirge sonrast donemde gelismistir. Bu do-
nemden evvel bu tiir aragtirmalar1 ve 6gretimleri batili karsilastirmacilar tistlenmis-
lerdi. Genel itibartyla bugiin bile bu durum degismemistir.

B. Post-Modern Yollar

Gilinlimiizde karsilagtirmali hukuk yontemlerine bir takim yeni yaklagimlarin ek-
lenmesiyle eski dostumuz karsilastirmali hukuk, yeni seylerle karsilagsmistir. Bunlarin

10 Bkz. Gunter Frankenberg, "Critical Comparisons: Rethinking Comparative Law™ (1985) 26 Harv Intern LJ 411-455.
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bazilar1 bize, yeniden tanimlanarak daha modern terminolojilere biiriinen eski seyleri
hatirlattig1 i¢in, ¢ok da yeni goriinmemektedir. Simdi bu post-modern gelismelerin
birkacini kisa ve 6z bir sekilde inceleyecegim: Derin karsilagtirmali hukuk, elestirel
karsilagtirmali arastirma, sosyo-hukuki metodoloji, kiiresel karsilastirmali hukuk ve
son olarak sayisal analiz.

Ik olarak Van Hoecke tarafindan 2004 yilinda kullanilan bir kavram olan “de-
rin kargilastirmali hukukun™! temelinde karsilagtirmali hukukta kullanilan ana akim
yontemlerin farkliliklar ve benzerlikleri ancak sig diizeyde anlamaya izin verdi-
gi elestirisi yatar. Bu yontemle ulasilmak istenen gaye daha elestirel bir yaklagim
saglayabilmektir.

Bunu bagsarmanin yollarindan biri karsilastirmali hukuku, hukuk felsefesi ile bag-
lamak suretiyle teknik bir yaklasimdan ziyade hukuki bir yaklagim benimseyerek,
pozitif hukukun altinda yatan fikirleri incelemenin 6nemli oldugunu vurgulamaktir.'?
Bunun 6tesinde kargilastirmact, “hukuk bilgilerinin i¢ yapisini”®? tespit etmelidir. Bu
cihetle, bir kimse ister farkliliklar1 ister esasen benzerlikleri ariyor olsun, daha derine
inmelidir. Ana ¢ikis noktas1 derinliktir.

Diger bir elestirel yaklasim ise hukuku, kiiltiiriin i¢ine gdmilii kabul eder. 20.
ylizyilin sonlarina dogru “kiiltlir olarak hukuk™ bakigi karsilastirmacilari iki kampa
ayirmasina ragmen karsilagtirmali hukuk literatiiriiniin 6nemli bir 6gesi haline gel-
migtir. "Kiiltiir olarak hukuk”, hukuk ve kiiltiiriin genel itibariyla ortak etkilerinin
hukuk sistemleri arasindaki farkliliklari sekillendirdigini varsayar. Bu varsayim daha
da ileri gotiirtilerek, karsilastirmali hukuk arastirmalarinin ise yararhigi dahi reddedil-
migtir. Her haliikarda, bdyle bir arastirmayi yiiriitmek isteyen karsilastirmaci, kanun
koyucuyu ve kanun yorumlayicisini sekillendiren sosyal ¢cevre ve sosyal ortama dahil
olmalidir. Bu baglamda, bazi bilim insanlar1 hukuk, din ve gelenek arasindaki iliski-
ye de isaret etmektedir. Ele alinan topluma bagl olarak, kiiltlirel ve antropolojik bir
bakis agis1 gerekli olabilir.

Hukuk bazilarinca, politik sol ve radikal feminizmin gelistirdigi bakis agisty-
la "hikaye anlaticiligi” olarak da kabul edilmektedir. Yine burada ilgili toplumlara
“dahil olmak™, yalmzca islevsel yaklagimin yetmeyecegi bir dnkosuldur. Orne-
gin Richard Hyland, karsilastirmali hukuk ile karsilagtirmali literatiir arasinda bir

' Mark Van Hoecke, "Deep Level Comparative Law™ in Mark Van Hoecke (ed), Epistemology and Methodology of

Comparative Law (Oxford: Hart Publishing, 2004) s. 165-195.
Catherine Valcke, "Comparative Law as Comparative Jurisprudence — The Comparability of Legal Systems” (2004) 52 AJCL
713-740; Catherine Valcke, "Reflections on Comparative Law Methodology — Getting Inside Contract Law™ in Maurice

Adams and Jacco Bomhoff (editérler), Practice and Theory in Comparative Law (Cambridge: Cambridge University Press,
2012) s. 22-48.

Geoffrey Samuel, "Form, Structure and Content in Comparative Law” in Eleanor Cashin Ritaine ve digerleri. (editorler). Legal
Engineering and Comparative Law (Zurich: Schulthess, 2009) s. 22-50.

4 Vivian Grosswald Curran, "Cultural Immersion, Difference and Categories in U.S. Comparative Law™ (1998) 46 AJCL 657-
668.

89



idare Hukuku ve ilimleri Dergisi 18/1

paralellik ¢izerek bu yaklasima “yorumlayici yontem™ adini vermektedir.!> John
Bell de "hukuk sisteminin i¢indekilerin o sisteme dair bakisini” ele alarak hukuk
sistemlerini kendi terimleriyle anlamamiz gerektigini onerir ve “dahil olma™ teri-
mini kullanir.'®

Ote yandan hukuku “yasal ¢ogulculuk™ olarak kabul eden bir yaklasim mevcuttur.
Bu yaklagimin temelinde; devletin yasa yapabilen tek aktér olmadigi ve sosyal dii-
zenin genellikle ¢esitli normatiflik kaynaklarina dayandig: varsayim yatar. Bu bakis
acis1 kabul edildigi takdirde, arastirilan toplumlar iizerine derinlikli bilgi sahibi ol-
mak daha fazla 6nem kazanacak, boylelikle ana akim karsilagtirmacilarin isi daha
g0z korkutucu hale gelecektir.

Yukarida bahsedilen konularin hepsi “derin karsilagtirmali hukuka™ ¢esitli yakla-
stmlar olarak kabul edilebilir. Bir sonraki gelisme “elestirel karsilagtirmali hukuk”
olarak adlandirilabilir. Bu terminolojiyi kullanan karsilastirmacilar, hukuku séylem
olarak ele almakta ve bagdasmaz hukuk sistemleri arasindaki farkliliklara egilmekte-
dir."” Burada ayni zamanda genel itibariyla siyasal tutumlarin karsilagtirmaci hukuk-
cularin bakis acilarmi belirledigini ifade eden “siyaset olarak hukuk™ yaklagimidan
da bahsetmemiz gerekir.'®

Siems’in de ifade ettigi gibi, "karsilagtirmali hukuka yonelik bu post-modern yak-
lagimlar degerli olmakla beraber onlar da birtakim eksiklikler biraktigindan, karsilas-
tirmalt hukuk yontemleri {izerine nihai s6z olarak kabul edilmemelidir..."."” Karsilas-
tirmali hukuka yonelik, verilere dayali sosyo-hukuki yaklagimlar yasanan bir sonraki
onemli gelismeye tekabiil eder. Bu yaklasimlar, hukukun sekli anlayis1 (geleneksel
kargilagtirmali hukuk) yerine sosyo-hukuki anlayist ele alir ve hukukla toplumun
nedensel acidan nasil birbirine bagh oldugunu inceleyerek “hukuk kiiltiirii” terimini
kullanir. Burada ayni zamanda, bir toplumun hem ge¢misinin hem de bugiiniiniin bir
irtinii olan hukukun, incelenen toplumu yansittigini varsayan “ayna” bakis acisiyla
karsilagtyoruz.

Kiiresellesen diinyada karsilastirmali hukuk mutlaka yeni bir anlam kazanmasa da
eski ahbaplarla kurulan yeni temaslar 6n plana ¢ikiyor. Ornegin, hukukun iktibasina
yeniden ilgi gosterilmektedir. Degeri atesli tartigmalara konu olsa da, uygulamada,
gerek yargi organlarinin gerekse de yasa koyucularin faaliyetleriyle hukuk iktibasi

15 Richard Hyland, Gifts: A Study in Comparative Law (Oxford: Oxford University Press, 2009).

John Bell, "Reflections on Continental European Supreme Courts™ in Guy Canivet, Mads Andenas ve Duncan Fairgrieve
(editorler), Independence, Accountability and the Judiciary (London: BIICL, 2006) s. 253-263.

Pierre Legrand, Fragments on Law-as-Culture (Deventer: Willink, 1999). Siems bu yaklagimi yarardan gok zarar getirici
olarak kabul etmektedir, bkz. Mathias Siems, Comparative Law (Law in Context Series) (Cambridge: Cambridge University
Press, 2014) s.114.

'8 Duncan Kennedy, "Political Ideology and Comparative Law” in Mauro Bussani ve Ugo Mattei (editorler), Cambridge
Companion to Comparative Law (Cambridge: Cambridge University Press, 2012) s. 35-56.

9 Bkz. Siems, Comparative Law (n. 17) s.117.
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cagimizda hiz kazanmustir. Iktibasin, hukukun gelisimindeki rolii reddedilemeyece-
8i gibi, daima sabit kalacag1 sdylenebilir. Ayn1 zamanda, karma hukuk sistemlerine
yonelik ilgi ve farkindalik ile yeni projelerde ortak arastirma gabalar1 son yirmi yilda
cogalmstir.

Yakin dénemde “uluslaragirt hukuk™ adi verilen, ulus devletlerin Gtesine gegen
yeni bir ¢alisma alan1 dogmustur. AB Hukuku, uluslararasi hukuk, uluslararas1 orgiit-
ler hukuku ve biitiin bu hukuklarin i¢ hukuka aktarilmasiyla ortaya ¢ikan sorunlar ve
i¢ hukuk sistemlerinin bu kurallar1 uygulayis bi¢imi bir araya gelmis ve boylelikle
karsilastirmali hukukun kapsami genislemistir. Bu gelismeler hem 6zel alan hem de
kamusal alan1 kapsamaktadir.

Son olarak “sayisal karsilastirmali hukuk“a geldik. Bu akimda niceliksel yaklasim
bilimsel ilerlemenin merkezi olarak goriilmektedir. Sosyal bilimciler bunu her daim
son derece 6nemli addetmistir. Karsilagtirmali hukuk arastirmacilari ise bu alana ol-
dukea gec girmislerdir. Karsilastirmacinin 6ncelikli ilgi alan1 “ampirik hukuki ¢alis-
malar” olmaya devam etmekte ve istatistiksel yontemlerin uygulanisi bulgularin ana-
lizi ile sinirlanmig olarak goriilmektedir. Burada agirlikli olarak sosyo-hukuki verilere
yonelik niceliksel karsilastirmali arasgtirmalara rastliyoruz. Ornegin, yabanci hukuki
fikirlerin etkisini 6l¢gmek adina mahkeme kararlar1 arasindaki ¢apraz alintilar analiz
edilmistir. Hukuk kurallarmin ve kurumlarim niteligi de yine istatistiksel analizle 61-
¢lilmistiir. Bununla beraber, karsilagtirmali hukuk ayrica, ekonometrik analizi kulla-
narak hukuku bir aciklayict degisken olarak kabul eden sayisal karsilagtirmali hukuk
vasttastyla ekonomik diizeyde de analiz edilir. Sayisal karsilagtirmali hukukta, anket
diizenleme, ampirik verileri sayma ve hukuki kurallart kodlama gibi edimler bulunur.?

Siems, karsilastirmali hukukun "baglam™ dogrultusunda ilerledigini vurguladigi
¢alismasinin son boliimiine “Bakis A¢is1” adin1 vermistir. Karsilastirmali hukuku, en
gelecek vadeden yol olarak diger karsilastirmali disiplinlerdeki arastirmalarla birles-
tirmeyi savunmaktadir.?!

C. ingilizce Karsilastirmah Hukuk Literatiiriinde “Yeni”

20. yiizy1hin baginda Gutteridge* ve daha sonra Zweigert ve K6tz ve David® kar-
stlagtirmali hukuk ders kitab1 yaziminda son s6zii sdyleyenler olarak kabul edilmis
olup; son iki ders kitabi sirastyla Almanca ve Fransizca olarak yazilmis ve Ingilizce-
ye terclime edilmistir.

2 Jbid., s. 146-190.
2 Ibid.

Bkz. Gutteridge, Comparative Law — An Introduction to the Comparative Method of Legal Study and Research (n.1).

3 Bkz. Zweigert ve Kotz, An Introduction to Comparative Law (n.1).

2 Rene David, Major Legal Systems in the World Today: An Introduction to the Comparative Study of Law (London: Stevens,

John Brierley translation, 3. baski, 1985).
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Gegen ylizyilin son on yilinda ve 6zellikle bu yiizyilin baslarinda, alanimiz-
da gerceklesen gelismeleri yansitan ders kitaplarini 6grencilere vermek niyetiyle,
kitap raflarmin farkh tiirdeki karsilastirmali hukuk kitaplartyla dolduruldugunu
gordiik: Werner Menski®, Peter de Cruz?®, Esin Orucu®’, Andrew Harding ve Esin
Orucu?, Esin Orucu ve David Nelken?’, David Clark’, Pier Giuseppi Monateri®!,
Mathias Siems*?, Maurice Adam ve Jacco Bomhoff**, Ugo Mattei, Teemu Rusko-
la ve Antonio Gidi*, William Butler, Oleksiy Kresin ve IS Shemschuchenko®,
Mary Ann Glendon, Paolo Carozza ve Colin Picker*, Pierre Legrand ve Roderick
Munday?” ve Oxford tarafindan basilan bir el kitabi*®, Cambridge tarafindan ba-
silan bir el kitab1*® ve Elgar Publishers tarafindan basilan bir ansiklopedi* ile en
sonuncusu Jaakko Husa*!’dir. American Journal of Comparative Law ve Internati-
onal and Comparative Law Quarterly gibi iyi bilinen dergilerin yani sira, bir takim
e-dergilere ilaveten, Giiney Afrika, Ukrayna ve Cin’de ¢ikarilan karsilagtirmali hu-
kuk dergileri gibi Journal of Comparative Law ve daha da yakin zamanda Journal
of International and Comparative Law gibi dergilerin yaymn hayatina basladigini
gorlyoruz.

IV. SONUC

Karsilastirmali hukukun gelecegi saglam olmasina karsin, 6zel hukuk disindaki
alanlara, Bat1 diinyasi disinda (daha evvel s6zde bolgesel ya da alan ¢alismalarinca
ele alinan) yer alan bolgelere odaklanarak ve “6tekini” anlamanin kendimizi anla-
manin olmazsa olmaz sart1 oldugu kiiresellesen ¢agimiza uygun multidisipliner bir
yaklagim1 benimseyerek imajini yenileme siirecindedir.

Werner Menski, Comparative Law in a Global Context (Cambridge: Cambridge University Press, 2. baski, 2006).

2 Peter de Cruz, Comparative Law in a Changing World (London: Routledge-Cavendish, 3. baski, 2007).

Esin Orucu, Enigma of Comparative Law: Variations on a Theme fort he 21st Century (Leiden: Martinus Nijhoff, 2004).
2 Andrew Harding ve Esin Orucu (editorler), Comparative Law in the 21st Century (London: Kluwer Law International, 2002).
2 Esin Orucu ve David Nelken (editorler), Comparative Law: A Handbook (Oxford: Hart Publishing, 2007).

% David Clark (ed), Comparative Law and Society (Cheltenham: Edward Elgar, 2012).

31 Pier Giuseppi Monateri (ed), Methods of Comparative Law (Cheltenham: Edward Elgar, 2012).

Bkz. Siems, Comparative Law (n.17).

3 Bkz. Adam ve Bomhoff, Practice and Theory in Comparative Law (n.12).

Ugo Mattei, Teemu Ruskola ve Antonio Gidi (editdrler), Schlesinger’s Comparative Law: Cases — Texts — Materials
(Foundation Press, yedinci bask1, 2009).

3 William Butler, Oleksiy Kresin ve IS Shemschuchenko (editorler.), Foundations of Comparative Law: Methods and
Typologies (Wildy, Simmonds and Hill Publishing, 2011).

3¢ Mary Ann Glendon, Paolo Carozza ve Colin Picker (editorler), Comparative Legal Traditions in a Nutshell (St Paul: 3.
baski, 2008).

Pierre Legrand ve Roderick Munday (editorler), Comparative Legal Studies: Traditions and Transitions (Cambridge
University Press, 2003).

Mathias Reimann ve Reinhard Zimmermann (editorler), The Oxford Handbook of Comparative Law (Oxford: Oxford
University Press, 2000).

Bkz. Bussani ve Mattei, Cambridge Companion to Comparative Law (n.18).
40 Jan Smits (ed), Elgar Encyclopedia of Comparative Law (Cheltenham: Edward Elgar, ikinci baski, 2012, 2014 paperback).
4 Jaakko Husa, 4 New Introduction to Comparative Law (Oxford: Hart Publishing, 2015).
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Siems “biitiinlesmis yaklasimlarin anlamli bir karsilastirmali manzara sunma ola-
sihg1 en yiiksek yaklagimlar oldugunu” ileri siirmektedir.** Niceliksel ve niteliksel
yaklasimlar birlestirmek de faydali olacaktir. Zira boylelikle diger sosyal bilimlerin
yontemleri daha fazla benimsenecektir.*

Bu noktada yine de, eski ya da yeni, hangi yaklagim kullaniliyor olursa olsun;
ister farkli hukuk sistemleri arasindaki benzerlikleri, ister benzer hukuk sistemleri
arasindaki farkliliklar1 agiklamak icin sorulmus olsun, her zaman "neden?” sorusuyla
karsilasacagimizi hatirlamamiz gerekir. Tanimlama agamasini takiben, mutlaka agik-
layict asamanin gelmesi gerekir. Aciklayici asamaya kiiltiir, ekonomi, ideoloji ve din
gibi faktorler ve bu faktorlere iliskin bulgulara dair baska cevaplar bulunamiyorsa
tarihsel rastlantilar dahil edilir.

Bir karsilastirmali hukuk arastirmacisi, "benzer” ve “farkli”, "olagan” ve “olagan-
dis1” kiyaslamalarini icerebilmek adina kapsamini istedigi kadar genis tutabilmelidir.
“Her seyin karsilastirilabilir oldugu” yoniindeki temel varsayimdan yola ¢ikarak ¢a-
ligmalidir. Herhangi bir seyin diger bir seyle karsilastirilabilir oldugu gercegi, yine de
kargilagtirmali hukukgulari, kesin bir sonuca varilamadigi halde, “karsilastirilabilirlik”
ve "metodoloji” kavramlarini tartismaktan alikoymamistir. “Karsilagtirilan seylerin
kargilagtirilabilir olmast gerektigi” yoniindeki iddianin “gibi” ve "benzer” kelimele-
rinin ekseninde dondiigi soylenmektedir. Karsilagtirmali hukukun meshur deyisine
gore “similia similibus” yani: “benzer, benzer olanla karsilastiriimalidir”. Iste o zaman
su soruyu sormaliy1z: Hukukta “benzer” olandan kasit nedir? "Benzer"in gercekten ne
anlama geldigi tespit edilse dahi, ilgili hususlarin “karsilastirilabilir” olmak i¢in ne
kadar “benzer” olmasi gerektigini bilmek isteriz. Dahasi, “yalnizca karsilagtirilabilir
olanlar anlaml1 bir sekilde karsilagtirlabilir™ seklindeki laf kalabaligi ve "makul bir ge-
kilde karsilastirilabilir”, “yeterli diizeyde karsilagtirilabilir”™ veya “verimli bir bigimde
karsilagtirilabilir™ gibi kavramlarla kastedilen nedir? Tim bunlarin altinda yatan ise en
onemli soru haline gelmis goziiken "hukuk nedir?” sorusudur.

Tyimser bir notla baglamak isterim. Agikca gériiliiyor ki, karsilastirmali hukukgu-
lar agirlikli olarak hukuk alaninda yetistirildiklerinden, diger karsilastirmali disip-
linler ve onlarin metotlarina karsi genel bir bilgisizlik mevcuttur. Bununla birlikte
biitiiniiyle disiplinler arasi olmak yalnizca zor olmakla kalmaz, aynt zaman da her
zaman gerekli de degildir. Aslinda aragtirmalar farkli diizeylerde olacaktir. Iste bu,
karsilagtirmacilar olarak sahip oldugumuz 6zgiirliigii yansitir. Her haliikarda, yardi-
min yani baginizda oldugunu daima hatirlayin. Sosyologlar, antropologlar ve psiko-
loglar ihtiyacimiz oldugu zaman oradalar.

4 Bkz. Siems, Comparative Law (n.17) s.186.
“ Ibid., s.187.
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I. INTRODUCTION

This paper will first review the historical development of comparative law, then
discuss the blunt tools for understanding which, until recently, classical comparative
law provided - the old. It will move to look into multi-disciplinary approaches that
have crossed the horizon of modern day comparative law in order to deal with
the new task of looking at dynamic systems, orders, normative positions, hybrid
models and wider contexts - the new. Here the paper will consider the extension of
methodology in these postmodern developments: deep-level comparative research,
critical comparative research, socio-legal methodology, global comparative law and
finally numerical comparative law analysis. Considering also implicit comparative
law, the question will be: where do we go from here and how is the new comparatist
to be trained for this job?

I1. SOMETHING OLD IN COMPARATIVE LAW
An overview of its history'
1. The Old

The history of comparative law runs parallel with the history of ideas. Though at
that time the methodology used was not scientific, the earliest comparative law work
is found in Greece. In the ancient world, the laws of Solon and the XII Tables of the
Romans were based on comparative inquiry. Plato compared the legal structures of
the Greek city-states in the Laws. In his Politics, Aristotle carried out research into
153 city-state constitutions. Theophrastus, building on Aristotle’s work, attempted to
determine the general principles of private law in a number of Greek legal systems.

There is no recognisable comparative legal research in the Roman Empire, apart
from the first known work that compares two systems of law, Lex Dei (Collatio legum
Mosaicarum et Romanarum) in the fourth century AD. This work deals with criminal
law, marriage and succession.

In the Middle Ages, in England Fortescue compared English and French political,
legal and judicial institutions, though rather subjectively. In Continental Europe
some comparative observation of secular laws and canon law were undertaken by
canonists, legists and theologians, but the development of customs of local courts
was not elaborated on by scholars.

' For this historical discussion also see, Esin Orucu “Comparative Law” in Stanley N. Katz (editor-in-chief) The Oxford
International Encyclopedia of Legal History (New York: Oxford University Press, Vol 2, 2009) pp. 97-100. Also see, Harold
C. Gutteridge, Comparative Law — An Introduction to the Comparative Method of Legal Study and Research (Cambridge
2™ ed. 1949, London 1974 reprint) Ch. II, pp. 11-22; Walter Hug, “The History of Comparative Law”, (1931-32) 45 Harv L
Rev 1027-1070. An introduction that concludes around the middle of the nineteenth century; Annelise Riles (ed), Rethinking
the Masters of Comparative Law (Oxford, 2001), an edited collection of essays analysing the works and contribution of
Montesquieu, Weber, Kantorowitz, Wigmore, Hozumi, Sanhuri, Rabel, David, Schlesinger and Sacco. Also see, Konrad
Zweigert and Hein Kotz, “The History of Comparative Law”, An Introduction to Comparative Law (Oxford: T. Weir
translation, 3" ed., 1998) Ch. 4, pp. 48-62.
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In the Age of Humanism, more serious attempts at comparative legal analysis
were made when Struve and Stryck, compared German law with Roman law, while
Bacon and Leibniz advanced the cause of comparative law: Bacon in particular
advocated freeing oneself from the bonds of one’s own legal system. Natural law
thinkers such as Grotius, Pufendorf, Montesquieu and Hugo used comparative law to
produce empirical support for teaching natural law.

In fact, Montesquieu is regarded by some as the first name in the development
of comparative legal research. His work De [’Esprit des Lois (1748) treats law as a
social phenomenon and regards diversities of law as being caused by diversities of
natural, historical, ethnic, political and other factors related to the law’s social setting.
His ideas reappeared in the early nineteenth century in the works of Hugo, Savigny
and Eichhorn and other writers of the German historical school. Sir Henry Maine
saw the chief function of comparative jurisprudence to be facilitating legislation and
the practical improvement of law, and he used Montesquieu’s ideas when he wrote in
1861 his Ancient Laws comparing village communities in the East and West.

When we reach the seventeenth century, we see Selden, who is also regarded by
some as the first important comparatist. He wrote Dissertatio ad Fletam, discussing
the influence of Roman law on the Common Law. In 1681, in Scotland Stair published
his Institutions of the Law of Scotland, collated with the Civil, Canon and Feudal
laws and with the Customs of Neighbouring Nations.

From the eighteenth century onwards, especially in the nineteenth century which
is regarded as the beginning of the modern age for comparative law, two distinct
strands developed: legislative comparative law and scholarly, scientific or theoretical
comparative law.

Legislative comparative law has a long history. Intensive comparative studies were
carried out preceding the preparatory stages of the Danish-Norwegian, Swedish,
Prussian, Austrian, French, German, Swiss and the Dutch civil codes and almost
all the most important legislation in Europe. This strand remains important today as
comparative law is still used in legislative reform and harmonisation? and, in addition,
plays an important role as an interpretive tool in judicial decision-making.

Scholarly comparative law was the second strand. Comparative law, regarded as
a means of enhancing legal knowledge, has a chequered history. It was philosophers
and historians who were first interested in scholarly comparative law. Even in our
day sociologists, anthropologists and political scientists are more interested in
comparative law than legal scholars, who are mostly involved in national black
letter law. The historical school of jurisprudence and the conceptual jurisprudence

2 See, contributions in Nicola Lupo and Lucia Scaffardi (eds), Comparative Law in Legislative Drafting: The Increasing
Importance of Dialogue amongst Parliaments (Eleven International Publishing, 2014).
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of the Pandectists did not attribute a recognised place to comparative law and saw its
purpose as confined to helping legislators. Because empiricism was not favoured, a
priori dogmatic science of law became prominent. Comparative law was seen as an
esoteric game. Prejudices towards positivism and national legal cultures obstructed
its further recognition.

Scholarly concern about the diversity of laws is just over one hundred years old
and until the beginning of the twentieth century the creation of a universal legal
science based on comparative law research was not attempted. Even then many legal
scholars did not regard comparative law as an indispensable tool of research for
gaining knowledge of law.

2. The New

The modern age starts with the period 1800-1850. Comparative law was then
used for gathering information related to foreign law under the title of "comparative
legislation”. The hallmark of this period is the French Civil Code of 1804. The first
German Comparative Law Journal appeared in 1829 and the French in 1834 (Revue
étrangere de législation). Foelix in France and Mittelmaier in Germany were the
forces behind these movements. In Germany, Gans wrote the "Development of Law
of Succession in World History™. Burge published the "Commentaries on Colonial
and Foreign Laws™ in England, and in 1854 Levi published “Commercial Laws of the
World". In the USA the first civil law course was offered in the Harvard Law School
and the works of Story and Kent must be noted.

The next period, 1850-1900, was characterised by the bringing together of
legal systems rather than the gathering of information on foreign law. A number of
Comparative Law Societies were formed: In 1869 the French Société de législation
comparée with its periodical (now the Revue internationale de droit comparé), in
1894 the German Internationale Vereinigung fiir vergleichende Rechtswissenschaft
und Volkswirtschaftslehre and in 1898 the English Society of Comparative Legislation
with its journal (now the International and Comparative Law Quarterly). The
considerations were practical and the foundation of these Societies can be regarded
as the start of the modern era for comparative law.

Translation and discussion of foreign codes were the principal fields of activity.
Universal legal history and ethnological jurisprudence developed. Maine was
appointed to the Chair of Historical and Comparative Jurisprudence in Oxford in
1889. Saleilles, who held the Chair of Comparative Law in Paris, translated the
German Civil Code (BGB) into French. In Austria, Unger looked at marriage in
world history, and in Germany the works of von Stein, Goldschmidt and Kohler
should be noted.
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The term “comparative law™ was established and gained significance in the period
starting with 1900 when the inspiring ideal became international legal unification.
The 1900 International Congress of Comparative Law of the Sociéeté frangaise de
legislation comparée held in Paris is regarded today as the formal birth of comparative
law proper. It was there that the definition, aims and methods of comparative law were
discussed. However, only jurists of continental Europe participated in this Congress
except for Sir Frederick Pollock representing the Common Law tradition.

Rabel established the Institute of Comparative Law at the University of Munich
in 1917, which later became the Max Planck Institute for Foreign and International
Private Law. In France Saleilles, Lambert, who wrote the “Fonction de droit
compare”, and Levy-Ullmann saw comparative law as the creator of droit commun
de I’humanité civilisée for the twentieth century. An Institut de droit comparé was
founded in 1920 by Lambert in Lyon and in 1932 by Levy-Ullmann in Paris. In
1913 in Switzerland Sausser-Hall wrote on “the function and method of comparative
law". Rabel and Lambert advocated a thorough investigation of the Common law. In
the UK the study of comparative law was pioneered by Gutteridge, who saw it as a
technique for practical purposes: improving legal relations with other countries, law
reform, better appreciation of foreign law by domestic courts and legal education.
Roscoe Pound emerged in the USA. The International Academy of Comparative
Law was set up in 1924 in The Hague and still organises four-yearly International
Congresses to stimulate and conduct research, writing and intellectual exchange in
all fields of law with a significant comparative law dimension.

This is the period when systematic comparative law research developed its current
meaning. There was both practical interest for the purposes of legislation, unification
and international transactions, and theoretical interest: a desire to discover systematic
knowledge about law as a social phenomenon.

The period from the end of the Second World War until 1990 was one of world-
mindedness with increasing awareness of the interaction of legal systems, and the
appearance of new supranational organisations such as the European Community,
making the work of comparatists indispensable. The concept that legal education
should be broadened in order to equip future lawyers with understanding of other
legal systems gained momentum. Scepticism regarding the value of comparative law
among practitioners and judges was disarmed. The impact on comparative law of the
Soviet revolution of 1917, its aftermath in Eastern and Central Europe and the two
World Wars was immense, as many émigré scholars contributed to its flourishing in
the UK, the USA and elsewhere.

The Association International des Science Juridiques affiliated to UNESCO,
the International Faculty for the Teaching of Comparative Law with its seat in
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Strasbourg and the International University of Comparative Sciences in Luxemburg
were established. The Encyclopaedia of Comparative Law was published under the
supervision of the Association International des Science Juridiques, and is regularly
updated. The Inter-American Academy of International and Comparative Law was
set up in the USA. It was the study of foreign laws rather than the international
unification of law that was regarded as the best means of ensuring world peace.
Search for distinctive features was undertaken with the help of the historical method
and a relativistic perspective. Normative studies flourished, mostly in private law and
commercial law.

After 1990, with the fall of the socialist systems in Europe and the change
of balance both within Europe and between the so-called West, and Asia and
Africa, the place, role and methodology of comparative law began to change yet
again.

B. Classical mainstream comparative law of the twentieth century

Classical and mainstream comparative law, remaining rooted in positivism,
legalism and assumptions about legal centralism and monism, both in law and
culture, relied heavily on functional equivalence, regarded as the triumphant creation
of Zweigert and Kotz, until the last decades of the twentieth century.® The underlying
idea of this approach is that social problems are shared wherever the legal system
is and of whatever colour, because we are all humans and have similar problems;
legal rules are there to solve these problems; and although various legal systems
may provide different institutions and rules to do the job, these can be regarded as
functionally equivalent since they solve the same problem, though in different ways.
Thus, the comparative lawyer needs to compare these solutions, whether to be found
in law or elsewhere.

The question the functional-institutional approach seeks to answer is: "Which
institution in system B performs an equivalent function to the one under survey in
system A?” From the answer to this question the concept of “functional equivalence”
emerges. If an institution called "divorce” is under survey in system A for example,
the comparative lawyer would be looking for an institution performing an equivalent
function in system B, that is, an institution that frees an individual from the bonds
of a marital relationship within which she or he does not want to stay. In this way,
the comparative lawyer seeks out institutions having the same role, that is, having
“functional comparability”, or solving the same problem. What is undertaken here
is also the “functional juxtaposition™ of comparable solutions. Functional inquiry
corresponds to the utilitarian approach to comparative law.

3 See Zweigert and Kotz, An Introduction to Comparative Law (n 1).
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The problem-solving approach is the other side of the coin. This approach seeks
to answer the question: "How is a specific social or legal problem encountered both
in society A and society B, resolved?” that is, “Which legal or other institutions have
developed to cope with this problem?” For instance, how is the problem of looking
after a wife, who would otherwise be destitute after the termination of marriage,
resolved in society A and B? This problem may be tackled in various ways: by
alimony, by state social security or within the traditional family of the indigent
spouse. This approach springing from the same belief as the “functionalist™ approach,
also regards similar problems to have similar solutions across legal systems, though
reached by different routes. It is said that, “the fact that the problem is one and the
same warrants the comparability™.*

According to the functionalist-institutionalist approach the above questions, once
answered, are translated into functional questions.

The issue can be put yet another way: the approach should be factual. The factual
approach tells us that similarity of factual needs - the problem - met by different legal
systems, makes those legal systems comparable. It is said that to be meaningfully
comparable institutions should be solving the same factual problem.® For instance, in
our day, the Trento Project, which seeks to broaden the scope of the Cornell Project’
beyond contract law, has put the emphasis on contract, property and tort with a number
of sub-topics, such as commercial trusts, mistake and fraud in contract law, security
rights in moveable property, pure economic loss, enforceability of promises, good
faith, and strict liability in tort law. This Project relies on the factual approach, that
is, fact-based in-depth research methodology, presenting a number of cases, fifteen
to thirty, to national reporters and asking for solutions offered by their legal systems.’

Another version of this approach is the universalist approach to human needs.
This approach expresses the belief that social problems are universal; that laws
respond to these needs in various ways; but that the end results are comparable. Here,
comparability benefits from the findings of similarity as it can then develop further
on “praesumptio similitudinis”, the starting point being a “concrete problem™ and the
focus being on the same facts. If facts are not the same there is no comparability.
In the “universalist approach”, the similarity of solutions is paramount. If this were
not so there would be no place for comparisons. This is why until recently certain
areas such as family law, where moral and religious values are prominent, have been
neglected.

4 M Schmitthoff, "The Science of Comparative Law™ (1939) 7 The Cambridge Law Journal 94-110.
5 See Zweigert and Kotz, An Introduction to Comparative Law (n. 1).

¢ Rudolf Schlesinger (ed), Formation of Contract: A Study of the Common Core of Legal Systems, (Dobbs Ferry: Oceania
Publications, 1968).

7 See Mauro Bussani and Ugo Mattei (eds), Making European Law: Essays on the Common Core Project (Trento: Quaderni
del Dipartimento di Scienze Guiridiche, 2000).
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At this point, we may ask a few wider questions. Could a comparative lawyer
for example, compare a divorce case with an eviction case if the intention is to find
out how courts deal with cases in general and develop an understanding of how
long cases take in court or how decisions are written? Could one not compare, for
instance, an English statute on taxation, town and country planning or matrimonial
causes with three pieces of German legislation on entirely different topics, if one were
trying to establish how such documents are prepared and how long or detailed they
are, in order to develop an understanding of such a source of law? Such examples
could be infinite.?

When institutional facts encountered in one legal system have no comparable
counterpart in the other legal system, the functional approach may not be satisfactory.
Would this mean therefore that comparisons must be carried out between legal
systems of some similarity? If the countries under comparison have social orders that
are entirely different to one another, then legal rules that regulate situations specific
to only one of the societies must be separated from the legal rules that regulate shared
situations. According to this approach, those in the first category are not comparable,
whereas those in the second are. If we were to accept this, then it can be claimed that
comparative lawyers can only work in systems that are in some way related. This
unfortunately allocates to the comparative law researcher a rather limited role in a
rather limited arena.

If by "law” is meant a body of rules only and comparison at the micro-level is
directed at these rules, then the usefulness of the functional approach cannot be
denied, since a body of rules is created for the purpose of solving human problems
most of which are shared.” In the context of the European Union (EU), where
comparative law is a driving force with a decisive role in the harmonisation process,
the "functional comparative analysis method” shifts the focus from the “vertical to the
“horizontal” and provides the potential for convergence of both the legal systems and
the legal methods of the member states. This process leads to gradual and eventual
legal integration, and therefore to build on similarities may be not only decisive, but
desirable.

III. RECENT ENCOUNTERS WITH AN OLD FRIEND AND ITS
INCREASING PROMINENCE IN A GLOBAL CONTEXT

A. Moving on from the functionalist approach

This functionalist approach, though harshly criticised by many contemporary
comparatists, could not be discarded in its entirety and is still of use. Notwithstanding

8 See also, Michael Bogdan, Comparative Law (Géteborg: Kluwer Tano, 1994) p.58.

9 Jaakko Husa, "Farewell to Functionalism or Methodological Tolerance?” (2003) 67 Rabels Zeitschrift fiir auslandisches und
internationales Privatrecht 446.
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the fact that we know that the “functionalist method”, in any of its forms, is not the
sole approach available to comparative law research, it has recently gained a special
place in common core studies in Europe. Most of these European projects are in a
number of fields of private law and range from the Lando Commission on European
Contract law that prepared the principles of European Contract Law; UNIDROIT
which worked on a very similar project, the Principles for International Commercial
Contracts; Von Bar Study Group on the European Civil Code; Gandolfi’s Code of
Contract Law; Trento Common Core of European Private Law; Spier and Koziol
group dealing with causation among other things; the acquis communautaire Group,
the SECOLA, to the Commission on European Family Law.

The twenty-first century is regarded as the time when comparative law will reach
maturity. However, this is also when it is being challenged and regarded in a number
of different lights.

Where the comparison is between systems set in different contexts, it must extend
beyond functionally equivalent rules: other approaches are required. For instance,
it has been accepted that the functional-institutional approach does not solve the
issue of comparability as between a Western legal system and a religious system or a
developing legal system. Moreover, if there is a problem in one legal system with no
counterpart in another, the functional approach faces another dilemma. There are yet
other fundamental criticisms of this approach: the limitation of subject areas that can
be compared and the fact that many areas of law are beyond the scope of comparison
since they are regarded as "not lending themselves to comparison”, being determined
by specific histories, mores, ethical values, political ideologies, cultural differences
or religious beliefs. Another problem arises where there is one institution or rule with
many functions.

It has been suggested recently that “the post-modern critique of functionalism,
coined as ‘better-solution-comparativism’ is primarily directed against the implied
or outspoken universalism of functionalism, its ‘agenda of sameness’”, in order to
yield results of similarity and avoid “challenging questions about the role of law in
society”. These claims which are seen to be related to cultural “framework-relativist”
thinking, "according to which legal thought, language and judgements are determined
by greatly differing and ultimately irreconcilable frameworks”, point to the fact that
the functional approach underestimates differences.'

Comparative law today confronts itsrival, “"comparative legal studies”, and sociologists
and anthropologists are pushing it to get involved in context: economic, social, cultural
and religious. The more it becomes involved with context, the closer it moves towards
sociology of law and the name "comparative legal studies™ becomes more appropriate.

10 See Gunter Frankenberg, “Critical Comparisons: Rethinking Comparative Law™ (1985) 26 Harv Intern LJ 411-455.
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The theoretical basis of comparative law is being questioned. The methods used have
multiplied. Its well-established tools, such as “functional equivalence” and “common
core” research are criticised, as are “better law” or “"best law™ approaches.

Although since the latter part of the last century comparative law has owed its
prominence to its place and role in the EU integration process and legal harmonisation
projects, Eurocentricism, which has been the dominant approach of comparatists, who
on the whole saw the world divided between the “heirs of Rome and Westminster™,
is being challenged from a number of quarters, as are positivistic, normative private
law inquiries - the field of interest of most twentieth century comparatists. Though
not necessarily an either/or, there are now those who regard comparison as culturally/
contextually oriented and those who are involved in functionalist rule-comparisons,
often called the mainstream.

Comparative law teaching, study and research by domestic scholars in Asia and
Africa only flourished in the post-colonial period. Earlier it was Western comparatists
who undertook such research and teaching. On the whole, this is the case even today.

B. Post-modern paths

A number of new approaches have been added to the methodologies of comparative
law in our day and our old friend comparative law has encountered things new. Some
do not look too new, however, since they remind us of things past redefined and
put into more modern terminology. I will have a brief look now into some of these
post-modern developments: deep-level comparative research, critical comparative
research, socio-legal methodology, global comparative law and finally numerical
analysis.

“Deep-level comparative law”, a concept first used by Van Hoecke in 2004,'" was
born out of the criticism that mainstream methods of comparative law provide only a
shallow understanding of differences and similarities. The aim was to employ a more
“critical” approach.

One way of achieving this is by linking comparative law with legal philosophy
and taking a more jurisprudential approach rather than a technical one, stressing
that what is important is looking at the ideas underlying the positive law.'? Further,
the comparatist should identify the “internal structure of legal knowledge™.!* Thus,

Mark Van Hoecke, "“Deep Level Comparative Law™ in Mark Van Hoecke (ed), Epistemology and Methodology of
Comparative Law (Oxford: Hart Publishing, 2004) pp. 165-195.

12 Catherine Valcke, "Comparative Law as Comparative Jurisprudence — The Comparability of Legal Systems™ (2004) 52
AJCL 713-740; Catherine Valcke, "Reflections on Comparative Law Methodology — Getting Inside Contract Law™ in
Maurice Adams and Jacco Bombhoff (eds), Practice and Theory in Comparative Law (Cambridge: Cambridge University
Press, 2012) pp. 22-48.

3 Geoffrey Samuel, "Form, Structure and Content in Comparative Law™ in Eleanor Cashin Ritaine e al. (eds), Legal
Engineering and Comparative Law (Zurich: Schulthess, 2009) pp. 22-50.
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whether one is looking for differences or indeed similarities, one should “go deeper”.
Depth is the crucial point of departure.

Another “critical” approach is to regard law as embedded in culture. Towards the
end of the twentieth century, the view of law-as-culture became a prominent feature
of comparative law literature - even dividing the community of comparatists into
two camps. Law-as-culture assumes that the mutual influence of law and culture,
understood broadly, shapes differences between legal systems. The extreme position
even negates the usefulness of comparative law research. In any case, in order to
carry out this kind of research, the comparatist must be embedded into the "milieu
and social setting” that shapes the lawmaker and the interpreter of the law. In this
context, some scholars also refer to the connection between law and religion, and
tradition. Depending on the society one is dealing with, a cultural and anthropological
perspective might be required.

Law is also regarded by some as “story telling”, a view developed by the political
left and radical feminism. Again here “immersion™* into the societies concerned is a
prerequisite — a merely functional approach will not do. Richard Hyland for example,
calls this approach “the interpretive method”, drawing a parallel between comparative
law and comparative literature.'s John Bell also uses the term “immersion”, suggesting
that we should understand legal systems on their own terms, taking “"the insider’s
view on legal systems™.!®

Then there is the approach that regards law as legal pluralism. Here the underlying
assumption is that the state is not the only actor that can make law, and the social
order is typically based on a variety of sources of normativity. If this view is pursued,
the mainstream comparatist’s job becomes rather daunting as deeper knowledge of
the societies under survey becomes more significant.

All the above can be regarded as various approached to “deep-level comparative
law”. The next development can be called “critical comparative law”. Comparatists
who use this terminology are looking at law as discourse and are interested in the
differences between legal systems as being irreconcilable.!” Here, we should also
mention the “law-as-politics™ approach, indicating mainly that political attitudes
determine the views of comparative lawyers. '

4" Vivian Grosswald Curran, “Cultural Immersion, Difference and Categories in U.S. Comparative Law” (1998) 46 AJCL 657-
668.

15 Richard Hyland, Gifts: A Study in Comparative Law (Oxford: Oxford University Press, 2009).

John Bell, "Reflections on Continental European Supreme Courts” in Guy Canivet, Mads Andenas and Duncan Fairgrieve
(eds), Independence, Accountability and the Judiciary (London: BIICL, 2006) pp. 253-263.

Pierre Legrand, Fragments on Law-as-Culture (Deventer: Willink, 1999). Siems sees this approach doing more harm than
good, see Mathias Siems, Comparative Law (Law in Context Series) (Cambridge: Cambridge University Press, 2014) p.
114.

Duncan Kennedy, "Political Ideology and Comparative Law” in Mauro Bussani and Ugo Mattei (eds), Cambridge Companion
to Comparative Law (Cambridge: Cambridge University Press, 2012) pp. 35-56.
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As pointed out by Siems, these “postmodern approaches to comparative law are
valuable, but they should not be the final word on the methods of comparative law,
because they too leave a number of shortcomings...”" Socio-legal approaches to
comparative law, which rooted in data, are the next important development. These
approaches replace the formal understanding of “law™ (traditional comparative law)
with a socio-legal one and use the term “legal culture”, looking at how law and
society are linked in a causal way. Here we also come across the "mirror” view, which
assumes that law reflects the society in question, as law is a product of a society’s
past as well as its present.

Comparative law in a globalised world does not necessarily acquire a new meaning,
but new interest in old acquaintances comes to the fore. For instance, there is renewed
interest in legal transplants. Although their value is hotly debated, in practice, legal
transplants, whether through the activities of the judiciary or the legislature, have
gathered pace in our century. Their place in legal development cannot be refuted and
seems permanently established. Also, an awareness of and interest in mixed legal
systems and the collaborative research efforts with new projects, has multiplied in
the last two decades.

Recently, also a new field of study is born, that of so-called “transnational law",
which transcends nation states. EU law, international law and the law of international
organisations, combined with the issues raised by the transposition of laws created
therein into domestic law and the manner in which domestic legal systems implement
these rules have widened the scope of comparative law. These developments cover
both the private and the public sphere.

Finally we come to "numerical comparative law”. In this trend, quantitative
approaches are seen as central to scientific progress. Social scientists have always
regarded this as vital. Comparative law researchers entered this field rather late. The
comparatist’s primary continues to be in “empirical legal studies™ and the application
of statistical methods seems to limited to an analysis of their findings. Here we see
predominantly, quantitative comparative research into socio-legal data. For instance,
to measure the impact of foreign legal ideas, cross-citations between courts are
analysed. The quality of legal rules and institutions are also measured by statistical
analysis. In addition, we have economic analysis of comparative law that employs
numerical comparative law, which regards law as an explanatory variable, using
econometric analysis. Numerical comparative law involves conducting surveys,
counting empirical facts and coding legal rules.?

19 See Siems, Comparative Law (n. 17) p. 117.
20 Ibid., pp. 146-190.
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Siems calls the final chapter of his work "Outlook”, where he is stressing the
fact that comparative law has progressed along the lines of “context”. He advocates
linking comparative law with research in other comparative disciplines as the most
promising way forward.?!

C. The New in Comparative Law Literature in English

In the early twentieth century, Gutteridge?* and later Zweigert and Kotz,> and
David** were regarded as the final word in comparative law textbook writing, the
last two textbooks written in German and French respectively and translated into
English.

In the last decade of the last century and especially the beginning of this one, we
suddenly see a crowding of the bookshelves with comparative law of a different
kind, intended to give students textbooks that reflect the developments occurring in
our field: Werner Menski,? Peter de Cruz,* Esin Orucu,” Andrew Harding and Esin
Orucu,”® Esin Orucu and David Nelken,” David Clark,*® Pier Guiseppi Monateri,*!
Mathias Siems,*> Maurice Adam and Jacco Bomhoff,** Ugo Mattei, Teemu Ruskola
and Antonio Gidi,** William Butler, Oleksiy Kresin and IS Shemshuchenko,* Mary
Ann Glendon, Paolo Carozza and Colin Picker,* Pierre Legrand and Roderick
Munday?®” and most recent, Jakko Husa,*® together with a Handbook by Oxford*, a

2 Ibid.
See Gutteridge, Comparative Law — An Introduction to the Comparative Method of Legal Study and Research (n 1).
2 See Zwiegert and Kotz, An Introduction to Comparative Law (n 1).

Rene David, Major Legal Systems in the World Today: An Introduction to the Comparative Study of Law (London: Stevens,
John Brierley translation, 3 ed., 1985).

Werner Menski, Comparative Law in a Global Context (Cambridge: Cambridge University Press, 2™ ed., 2006).

26 Peter de Cruz, Comparative Law in a Changing World, (London: Routhledge-Cavendish, 3" ed., 2007).

Esin Orucu, Enigma of Comparative Law: Variations on a Theme for the 21 Century (Leiden: Martinus Nijhoft, 2004).
28 Andrew Harding and Esin Orucu (eds), Comparative Law in the 21+ Century (London: Kluwer Law International, 2002).
2 Esin Orucu and David Nelken (eds), Comparative Law: A Handbook (Oxford: Hart Publishing, 2007).

3 David Clark (ed), Comparative Law and Society (Cheltenham: Edward Elgar, 2012).

31 Pier Guiseppi Monateri (ed), Methods of Comparative Law (Cheltenham: Edward Elgar, 2012).

See Siems, Comparative Law (n 17).

3 See Adam and Bomhoff, Practice and Theory in Comparative Law (n. 12).

3 Ugo Mattei, Teemu Ruskola and Antonio Gidi (eds), Schlesinger s Comparative law: Cases — Texts - Materials (Foundation
Press, 7" ed., 2009).

William Butler, Oleksiy Kresin and IS Shemshuchenko (eds), Foundations of Comparative Law: Methods and Typologies
(Wildy, Simmonds and Hill Publishing, 2011).

Mary Ann Glendon, Paolo Carozza and Colin Picker (eds), Comparative Legal Traditions in a Nutshell (St Paul: 3" ed.,
2008).

Pierre Legrand and Roderick Munday (eds), Comparatuve Legal Studies: Traditions and Transitions (Cambridge University
Press, 2003).

3% Jaakko Husa, 4 New Introduction to Comparative Law (Oxford: Hart Publishing, 2015).

3 Mathias Reimann and Reinhard Zimmermann (eds), The Oxford Handbook of Comparative Law (Oxford: Oxford University
Press, 2006).
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Companion by Cambridge* and an Encyclopedia by Elgar Publishers.*' Alongside
the well known journals such as the American Journal of Comparative Law and the
International and Comparative Law Quarterly, we now see new Journals coming
to life such as the Journal of Comparative Law, and more recently the Journal of
International and Comparative Law, as well as comparative law journals from South
Africa, Ukraine and China, in addition to a number of e-journals.

IV. CONCLUSION

Though the future of comparative law is firmly established, it is in the process of
renewing its image by being involved in areas other than private law, in regions other
than the Western world (previously covered by so-called regional or area studies)
and in embracing a multi-disciplinary approach that befits our globalising age where
understanding the “other” has become the sine qua non of understanding ourselves.

Siems suggests that “integrated approaches are most likely to provide a meaningful
comparative picture”.*> "It can also be useful to combine quantitative and qualitative
approaches, thus more fully embracing the methods of other social sciences”.*

Here we must remember however, that whichever approach one has been using, the
old or the new, one always ends up with the question of "why?” whether this question
is asked to explain similarities between different legal systems or differences between
similar legal systems. Following the descriptive stage must come the explanatory
stage, which has always involved factors such as culture, economy, ideology and
religion, including historical accidents if no other answer can be found relating one’s
findings to the above factors.

A comparative law researcher should be able to cast her nets as wide as she may
wish, to include the comparison of the “similar” and the “different”, the “"ordinary”
and the “extra-ordinary”. The basic assumption that she should work from is that
“everything is comparable”. Yet, the fact that any one thing can be compared with
any other thing has not prevented comparative lawyers from discussing, though
inconclusively, the concepts of “comparability” and "methodology™. It is said that
the claim that “things to be compared must be comparable”, revolves around the
words “like” and “similar”. The two well-established maxim of comparative law is
similia similibus: “like must be compared with like”. We must then ask the question:
what is “like” in law? Even if what “like” actually means can be determined, we still
want to find out how “like” do things have to be to be "comparable™? Further, what
is meant by the tautology “only comparables can be meaningfully compared™ and by

4 See Bussani and Mattei, Cambridge Companion to Comparative Law (n 18).

4 Jan Smits (ed), Elgar Encyclopedia of Comparative Law (Cheltenham: Edward Elgar, 2" ed., 2012, 2014 paperback).
2 See Siems, Comparative Law (n. 17) p. 186.
4 Ibid, p. 187.
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concepts such as “reasonably comparable”, “sufficiently comparable™ or “fruitfully
comparable™ Lying underneath all this is what seems to have become the most
important question: what is "law™?

Let me conclude on an optimistic note. Obviously, since comparative lawyers are
mainly trained in law, there is a general lack of familiarity with other comparative
disciplines and their methods. However, to become fully interdisciplinary is not only
difficult, but may not always be necessary. There will in fact remain different levels
of research. This is the freedom that we enjoy as comparatists. In any case, always
remember that help is at hand. Sociologists, anthropologists and psychologists are all
out there, if and when we need them!

BIBLIOGRAPHY

Adam and Bombhoff, Practice and Theory in Comparative Law (n. 12).

Andrew Harding and Esin Orucu (eds), Comparative Law in the 21* Century (London: Kluwer
Law International, 2002).

Annelise Riles (ed), Rethinking the Masters of Comparative Law (Oxford, 2001).

Catherine Valcke, "Comparative Law as Comparative Jurisprudence — The Comparability of Legal
Systems™ (2004) 52 AJCL 713-740.

Catherine Valcke, “Reflections on Comparative Law Methodology — Getting Inside Contract Law”
in Maurice Adams and Jacco Bomhoff (eds), Practice and Theory in Comparative Law
(Cambridge: Cambridge University Press, 2012) pp. 22-48.

David Clark (ed), Comparative Law and Society (Cheltenham: Edward Elgar, 2012).

Duncan Kennedy, “Political Ideology and Comparative Law” in Mauro Bussani and Ugo Mattei
(eds), Cambridge Companion to Comparative Law (Cambridge: Cambridge University
Press, 2012) pp. 35-56.

Esin Orucu “Comparative Law” in Stanley N. Katz (editor-in-chief) The Oxford International
Encyclopedia of Legal History (New York: Oxford University Press, Vol 2, 2009) pp. 97-100.

Esin Orucu, Enigma of Comparative Law: Variations on a Theme for the 21* Century (Leiden:
Martinus Nijhoft, 2004).

Esin Orucu and David Nelken (eds), Comparative Law: A Handbook (Oxford: Hart Publishing,
2007).

Geoftrey Samuel, "Form, Structure and Content in Comparative Law” in Eleanor Cashin Ritaine
et al. (eds), Legal Engineering and Comparative Law (Zurich: Schulthess, 2009) pp. 22-50.

Gunter Frankenberg, “Critical Comparisons: Rethinking Comparative Law” (1985) 26 Harv Intern
LJ 411-455.

Harold C. Gutteridge, Comparative Law — An Introduction to the Comparative Method of Legal
Study and Research (Cambridge 2™ ed. 1949, London 1974 reprint) Ch. I, pp. 11-22.

Jaakko Husa, “Farewell to Functionalism or Methodological Tolerance?” (2003) 67 Rabels
Zeitschrift fiir auslandisches und internationales Privatrecht 446.

Jaakko Husa, A New Introduction to Comparative Law (Oxford: Hart Publishing, 2015).

Jan Smits (ed), Elgar Encyclopedia of Comparative Law (Cheltenham: Edward Elgar, 2™ ed.,
2012, 2014 paperback).

110



Oriicii / Something Old, Something New in Comparative Law

John Bell, "Reflections on Continental European Supreme Courts”™ in Guy Canivet, Mads Andenas
and Duncan Fairgrieve (eds), Independence, Accountability and the Judiciary (London:
BIICL, 2006) pp. 253-263.

Konrad Zweigert and Hein Kotz, “The History of Comparative Law”, An Introduction to
Comparative Law (Oxford: T. Weir translation, 3" ed., 1998) Ch. 4, pp. 43-62.

M Schmitthoff, “The Science of Comparative Law” (1939) 7 The Cambridge Law Journal 94-110.

Mark Van Hoecke, "Deep Level Comparative Law” in Mark Van Hoecke (ed), Epistemology and
Methodology of Comparative Law (Oxford: Hart Publishing, 2004) pp. 165-195.

Mary Ann Glendon, Paolo Carozza and Colin Picker (eds), Comparative Legal Traditions in a
Nutshell (St Paul: 3 ed., 2008).

Mathias Reimann and Reinhard Zimmermann (eds), The Oxford Handbook of Comparative
Law (Oxford: Oxford University Press, 2000).

Mathias Siems, Comparative Law (Law in Context Series) (Cambridge: Cambridge University
Press, 2014) p. 114.

Mauro Bussani and Ugo Mattei (eds), Making European Law: Essays on the Common Core
Project (Trento: Quaderni del Dipartimento di Scienze Guiridiche, 2000).

Michael Bogdan, Comparative Law (Goteborg: Kluwer Tano, 1994) p.58.

Nicola Lupo and Lucia Scaffardi (eds), Comparative Law in Legislative Drafting: The Increasing
Importance of Dialogue amongst Parliaments (Eleven International Publishing, 2014.

Peter de Cruz, Comparative Law in a Changing World, (London: Routhledge-Cavendish, 3" ed.,
2007).

Pier Guiseppi Monateri (ed), Methods of Comparative Law (Cheltenham: Edward Elgar, 2012).
Pierre Legrand, Fragments on Law-as-Culture (Deventer: Willink, 1999).

Pierre Legrand and Roderick Munday (eds), Comparatuve Legal Studies: Traditions and
Transitions (Cambridge University Press, 2003).

Rene David, Major Legal Systems in the World Today: An Introduction to the Comparative
Study of Law (London: Stevens, John Brierley translation, 3™ ed., 1985).

Richard Hyland, Gifts: A Study in Comparative Law (Oxford: Oxford University Press, 2009).

Rudolf Schlesinger (ed), Formation of Contract: A Study of the Common Core of Legal
Systems, (Dobbs Ferry: Oceania Publications, 1968).

Ugo Mattei, Teemu Ruskola and Antonio Gidi (eds), Schlesinger’s Comparative law: Cases —
Texts - Materials (Foundation Press, 7" ed., 2009).

Vivian Grosswald Curran, “Cultural Immersion, Difference and Categories in U.S. Comparative
Law” (1998) 46 AJCL 657-668.

Walter Hug, “The History of Comparative Law”, (1931-32) 45 Harv L Rev 1027-1070.

Werner Menski, Comparative Law in a Global Context (Cambridge: Cambridge University
Press, 2" ed., 2006).

William Butler, Oleksiy Kresin and IS Shemshuchenko (eds), Foundations of Comparative Law:
Methods and Typologies (Wildy, Simmonds and Hill Publishing, 2011).

111






