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1. GIRiS

“Asl ¢ok, goriiniiste tek...”
Shakespeare, 8. Sone.

Paul Hebert Hukuk Merkezi’nin zarif ortaminda 38. Tucker tebligini vermek i¢in
davet edilmis olmak benim i¢in biiyiik bir onur ve ayricalik. Ayrica fazlasiyla mut-
luluk verici. Tebligin, Aziz Patrik Giinii ve daha da 6nemlisi, misafirperverliginden
yararlandigim sevgili arkadasim Profesor Olivier Moreteau tarafindan yonetilen Me-
deni Hukuk Calismalar1 Merkezi’nin 50. Yildoniimiiyle ayni giine denk gelmesiyle
bu mutlulugum artmistir. Dolayisiyla benim medeni hukuk sisteminin yayilmasi ve
bir medeni hukuk sisteminin olusturulmasi tizerine yapacagim konusmay1 uygun bu-
lacaginizi iimit ediyorum.

Izin verirseniz, ilk olarak bu tebligin baghgimi acikliga kavusturayim. Bashigin ilk
kismi bu konusmamda daha sonra da ele alacagim Louisiana deneyimini ifade et-
mektedir. Ben bunu “birden lige” diye adlandirtyorum, ¢iinkii, su an tek dilde olan
Louisiana Medeni Kanunu, Fransizca ve Ispanyolca’ya ¢evrilmektedir ve ben bunu
“medeni hukuku yayma” diye tanimliyorum. 2014’teki Louisiana Medeni Kanunu
Ceviri Projesi Konferansi’nda bu gelisme, “goriinebilirligin arttirilmasi” seklinde ad-
landirildi. Fakat, Louisiana bu konuda yalniz degildir. Bu artig tiiriiniin ¢ok bilinen
bir 6rnegi, her ne kadar farkli bir amagla da olsa, tek dilde olan Hollanda Medeni
Kanunu’nun geviri ile ii¢ dilli (Felemenkgce (Hollandaca), Fransizca ve Ingilizce) bir
kanuna déniistiiriilmiis olmasidir ve bu, diger bir “Birden Ugedir'. Ayrica, Louisiana
ornegiyle karsilastirilabilecek, fakat bu sefer “Ikiden Uce” olarak nitelendirdigim, iki
dilli Quebec Kanunu’nun (aslen Fransizca ve Ingilizce dilinde) Ispanyolca’ya cevril-
mesi, boylece ti¢ dilli diger bir Kanun olusturulmasi 6rnedi de bulunmaktadir®. Bu-
nun disinda, yakin zamanda olmasa da, “Birden Ikiye” olan Fisher’in Filipin Medeni
Kanunu’nun Ispanyolca’dan Ingilizce’ye cevirisi de bulunmaktadir®. Baska érnekler
de akla gelebilir.

Bagligm ikinci kismu Tiirk deneyimini ifade etmektedir. Louisiana deneyimini de-
gerlendirmeden once, “Ugten Bire” deneyimi gibi goriinen, zaten ii¢ dilli olan Isvigre
Medeni Kanunu’nun (Fransizca, Almanca ve Italyanca) Tiirkce’ye terciime edilisini
ele alacagim. Ben bunu, “bir medeni hukuk sistemi olusturmak”™ olarak tanimliyo-
rum. Eger, Isvigre Medeni Kanunu’nun ii¢ gevirisi de Tiirk gevirmenler tarafindan in-
celenseydi —dyle olmasi gerekirdi- bu, gergekten “Ucten Bire” olabilirdi. Ne yazik ki,

' Bunun i¢in bkz. Ejan Mackaay, La traduction du nouveau Code civil neérlandais en anglais et en frangais, in JEAN-
CLAUDE GEMAR, & NICHOLAS KASIRER (eds) JURILINGUISTIQUE: ENTRE LANGUES ET DROITS -
JURILINGUISTICS: BETWEEN LAW AND LANGUAGE (2005), 537.

2 Bkz. Jimena Andina Dorato, 4 jurilinguistic Study of the trilingual Civil Code of Quebec 4 JOURNAL OF CIVIL LAW
STUDIES, 591-630 (2011).

Bunun i¢in bkz. Franklin R Capistrano, Mistakes and Inaccuracies in Fisher's Translation of the Spanish Civil Code, 9
PHILIPPINE L. J. 89-141 (1929).
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Tiirk ¢evirmenler, Isvigre Medeni Kanunu’nun sadece Fransizca gevirisinden yarar-
lanmuslardir. Hatta, eger Isvigrelilerin kendileri de Medeni Kanunlarinin Tiirk¢e’ye
cevrilmesinde yer almis olsalardi, o zaman bu tebligin bashg “Birden Uge — Ucten
Dérde” olurdu. Aslinda, isvigreliler; Ingilizce, dordiincii resmi dil olarak kabul edil-
mese de, kendi Kanunlarinin resmi Ingilizce gevirisini iirettiler (Ugten Dérde— Dért
dilli Kanun). Onun kullanim1 da esas olarak ticaret hukuku ve uluslararasi tahkim
davalari igindir.

Cok dilli kanun yapiminda ¢evirinin bu ¢ok énemli rolii, Avrupa Birligi uyum-
lastirma 6rnegi de dikkate alinarak, tek dilli degil ¢ok dilli bir hukuk dili gelistirilir-
ken karsilasilan problemlere karsi da bizi uyarmaktadir, uyarmalidir. Her ne kadar
bu meseleleri bu tebligde cle almayacak olsam da, s6z konusu durum®, daha fazla
ders alinmas1 bakimindan dikkat edilmesi gereken bir noktadir. Bununla birlikte, bir
karsilagtirmaci olarak benim igin, karsilagtirmali hukuk ile baglanti, yukaridaki tim
caligmalarda ¢ok daha belirgin hale gelmektedir.

Ayrica, burada yapmayacagim bir sey; “Eger hukuk, dille ve dil araciligiyla yasi-
yorsa, diger bir dile terciime edildiginde ona ne olur?” gibi daha derin ve tartismali
sorulara bakmak olacaktir®. Bir dilin yapisi; diisiince bigimini ve icerigini etkiliyorsa
ve hatta belirliyorsa, acaba bu, “sadece belli bir dilin belirli diisiinceleri ifade ede-
bilmesi ve bu diislincelerin kiiltiirden kiiltiire farklilik gdstermesi” seklinde algila-
mayabilir mi? Bunun disinda, hukuk dilbilimcileri tarafindan iizerinde ¢alisiimasi
gereken; “Hukuk veya hukuk sistemi ile kanunlarinin dili arasindaki bag ne kadar
kuvvetlidir?” ve “‘Tarafsiz bir hukuk dili” miimkiin hatta gerekli midir?” gibi sorular
da bulunmaktadir®. Bu sorularin tartismasini baskalaria; bu tiir meseleleri ¢6zmek
i¢cin bana nazaran daha iyi bir konumda olan dilbilimciler, sosyologlar ve antropolog-
lara birakiyorum.

Simdi; bu teblige kisaca; dil, kiiltiir, yeni kelimeler bulma, i¢ hukuka aktarma,
esdegerlik (karsilik) ve yanlis ¢eviriler gibi kanun gevirileriyle ilgili baz1 genel zor-
luklara goz atarak baslamak istiyorum.

2. KANUN CEVIRILERIYLE iLGILi GENEL ZORLUKLAR

Diller arasi ¢eviriler, iki dili ele alir: kaynak dil ve hedef dil (hukuk dilinin kendi
yapisina has bir nitelige sahip oldugu kabul edilmesine ragmen). Yine de, kiiltiire has
kurumlar, prosediirler veya resmi kurumlar hesaba katildiginda, ac¢ikcasi problem
¢ikmasi beklenir. Higbir dil, diger bir dille tamamen ayni1 toplumsal gergekligi ifade
ettigini diigiindiirecek sekilde yeterince benzer olmadigindan; ¢evrilemez olan dil,

4 C.J. W. BAAI (ed) THE ROLE OF LEGAL TRANSLATION IN LEGAL HARMONIZATION (2012).

°  BERNHARD GROSSFELD, THE STRENGTH AND WEAKNESS OF COMPARATIVE LAW (¢ev. Tony Weir, 1990) sf.
101.

¢ Dorato, yukarida dipnot 2’de, sf. 618.
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bu gibi durumlarda uyarlanabilir ya da agiklanabilir. Sosyo-kiiltiirel ve hukuk kiiltii-
rii bakimindan benzerlikleri tanimlayan hukuk sistemlerinde, “yeterli benzerlik”in
neticesi olarak “hukuki kayit” dilde yerlilestirilmis olabilir’. Cevirinin imkansizlig1
meselesi s0z konusu oldugu zaman, ¢evirmen kisinin a¢iklamalar1 belki gerekli ola-
bilir. Fakat, cogunlukla kelimesi kelimesine (birebir) ve bazen de yeni kelime tiiret-
me (neolojizm) seklindeki ¢eviri 6rneklerinin oldugu Kanun gevirileri alaninda, bu
metot, pek diisiiniilemez. Kanun ¢evirileri 6zellikle zordur, tehlikelerle doludur ve
0zel problemler olustururlar ve belki orijinal metne bagvurmak, dogru sonuglar elde
etmek icin gerekli olabilir. Quebec Medeni Kanunu’nun Ispanyolca’ya cevirisinden
farkli olarak, 6rnegin Tiirk ¢evirmenler, ¢evirideki tartismali tercihleri gostermek
icin bir kama isareti ile veya dildeki gariplikleri, uygunsuz olan yerleri yildiz ile
dipnot gostererek®, dipnotta izahat verme yoluna gitmemislerdir. Aslinda Tirkge
orneginde, Quebec Kanunu'nun Ispanyolca’ya cevrilmesindeki gibi, ¢evirmenin
notlart da bulunmamaktadir fakat Tirk Medeni Kanunu’nda her maddeyi takiben
bilim insanlarinin ya da hakimlerin eger isterlerse orijinal metne de bakmalarini
saglamak amaciyla Isvigre Medeni Kanunu’nda ona denk gelen madde numarasi
bulunmaktadir.

“Dar anlamda ¢eviri miimkiin olmadig1 zaman, kiiltiire 6zgii terimlerin ele alin-
masinin alternatif bir yolu™, terciime degil uyarlama ya da o dilden s6zciik 6diing
almaktir. Asagida deginecegim gibi; Ingilizce, Fransizca ve Ispanyolca gibi Avrupa
dilleri arasindaki zorluklarin, Avrupa dilleri ile Tiirk¢e gibi Avrupa dis1 diller arasin-
daki zorluklardan daha az belirgin oldugu soylenebilir. Bu da ortak kiiltiirel paydala-
rin varlig1 yahut yokluguyla ilgili bir durumdur'.

Kelimenin, kiiltiirel etkinin 6nemli bir araci oldugu dogrudur ve belirli bir toplu-
mun dili, kendi kiiltiiriniin biitiinleyici bir par¢asidir fakat kiiltiirlerin dillerle ayni
olmasi, kesigmesi sart degildir. Her bir dilden alinan sozliksel farkliliklar, toplu-
mun kiiltiirel acidan 6nemli kurum ve faaliyetlerini gosterdiginden, hukuk ceviri-
lerinde genel olarak bakilan sey, islevsel karsiliktir (esdegerliktir). Ayrica kiiltiirel
Ortiismenin de fazla oldugu soylenebilir. Belki farkli dillerdeki kelimeler arasinda
bir es anlamlilik olmayabilirse de kelimenin uygulanmasi bakimindan daha ¢ok ya

7

Avrupa kitasi tizerinde Fransizca, Almanca ya da baska herhangi bir yerde hukukgular tarafindan kullanilmis teknik
kavramlari Tiirkge’ye terciime etmek, asagida degerlendirecegim sekilde, birgok durumda neredeyse imkansiz bir is haline
gelmis durumda. Belki de en iyi yaklasim, her ne kadar bir kanun gevirisinin baglami igerisinde bu uygun olmayabilirse de
Martin Weston tarafindan tavsiye edildigi gibi orijinal kelimeyi tutarak, ona bir agiklama getirmek olabilir. Bkz. MARTIN
WESTON, TECHNICAL AND PRACTICAL APPROACHES TO TRANSLATION, in AN ENGLISH READER’S GUIDE
TO THE FRENCH LEGAL SYSTEM (Berg: Oxford, 1991), 9-42.

8 Bkz. Dorato, yukarida dipnot 2, sf. 595.
®  Weston yukarida dipnot 7 sf. 30.

10 Fransizca ve ingilizce arasinda goriiniiste benzer fakat farkli agrisimlara sahip kelimeler problemi igin bkz. Vivian

Grosswald Curran, Comparative Law and Language in MATHIAS REIMANN AND REINHARD ZIMMERMANN (eds)
THE OXFORD HANDBOOK OF COMPARATIVE LAW (2006) 675-707 sf. 678 ve UGO MATTEI, TLEMN RUSKOLA,
& ANTONIO GIDI, SCHLESINGER’S COMPARATIVE LAW: CASES-TEXTS-MATERIALS, (7. bs, 2009) sf. 154-162.
Ayni problem Hollandaca ve Almanca, hatta Avusturyaca ve Almanca arasinda da mevcuttur.
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da daha az bir esdegerlik derecesi bulunabilir. Genel varsayim, “tam bir esdegerli-
gin elde edilemeyecegi ve gegerlilige de bu esdegerligi etkileyen faktorlerin kontrol
edilmesi yoluyla ulagilabilecegi”dir. Martin Weston — eskiden Strazburg’daki Avrupa
Konseyi Sekreterligi’nde ¢evirmen ve Avrupa insan Haklar1 Mahkemesi Yazi Isleri
Midiirliigi'nde kidemli ¢evirmen- kiiltiire bagh kaynak dille karsilasan ¢evirmen-
lere acik olmak iizere bes muhtemel segenegi tavsiye etmektedir: en yakin esdeger
kavrami gosteren bir hedef dil ifadesinin kullanilmasi (islevsel esdegerlik); kelimesi
kelimesine geviri, gerekiyorsa kelimelerin s6z diziminin ve islevinin ayarlamalarini
yapmak; yabanci ifadeleri 6diing almak, kavramin hedef dildeki okuyucuya agina
olmamas1 durumunda hedef dil agiklamas1 eklemek; birebir ¢eviri formunda yeni bir
kelime tiiretilmesi, kelimenin dilde yerlilestirilmesi veya tamamen formel olmayan
bir ¢evirinin kullanilmasi; ya da son olarak, daha onceden dile girmis mevcut bir
ifadenin kullanilmas1''.

Yeni kelimelerin tiiretilmesi, herhangi bir hukuki ceviri faaliyetine ikincil ¢6zim
ve son ¢aredir. Zorunlu oldugunda yapilmalidir. Weston’1n dedigi gibi; “eger kaynak
dildeki ifade yukarida ifade edilen yontemlerden birisiyle yeterli ve dogru bir sekilde
terclime edilebiliyorsa yeni bir kelime veya ifade tiiretmek ¢evirmenin isi degildir.”"2.
Eski kelimeleri, yeni bilesik sozciikler ya da ifade tarzlar olusturmak icin birlestir-
mek miimkiindiir. Ayrica unutmamak gerekir ki tiiretilen tiim yeni kelimelerin, nor-
mal hedef dilin gramatik, bi¢cimsel ve ses bilimsel gerekliliklerine ve uygunluguna
dair sartlar1 yerine getirmesi gerekir. Ihtiya¢ duyulan sey, dogalligin yani sira ekono-
mik ve kisa/6z olmaktir.

“Loanwords”, yani orijinal dilinden fark edilebilen, baska dillerden ddiing alin-
mis kelimeler, bu kelime alig sisteminde kiiltiirel doniigiimiin belirtileri gibi de kabul
edilebileceginden cok arzu edilmez. Kaynak terimlerin korunmasi, ancak diller bir-
biriyle iliskili veya akraba olduklarinda bir segenek olabilir. Fakat Rene de Groot’un
da altin1 ¢izdigi tizere “iki dil arasinda etimolojik benzerligin ¢ok az oldugu veya hi¢
olmadig1 durumlarda, kaynak dilden hedef dile ¢evrilmemis bir terimin kullanilma-
sindan ozellikle kaginilmalidir.”"?,

De Groot, ¢alismasinda “mortgage’™i 6rnek vererek, Ispanyolca kelime olan
“hipoteca’nn Ingilizce’ye “mortgage”tan ziyade “hypotec” olarak ¢evrilmesini izah
etmektedir. Su soruyu sormaktadir: “Bu terim, bir a¢iklama igermedigi takdirde, he-
def metnin Ingiliz okuyucusuna ¢ok tuhaf gériinmez mi?”’'*. Tabii ki, hypotec kelime-
si Iskog ve Louisiana kullanicilar1 bakimimdan ¢ok uygun!

1" Weston, yukarida dipnot 7, sf. 19-21 ve 31.
Ayni eser sf. 28.

13 Gerard-Rene de Groot, Legal Translation, in JAN SMITS (ed) ELGAR ENCYCLOPEDIA OF COMPARATIVE LAW, (2. bs.
2012) 538-554, sf. 541.

4 Ad1 gegen eser, sf. 544.
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Okuma, kavramsal i¢erikle ilgilidir, ve genelde bir kelimeyi herhangi bir baglamin
icine dahil etmeden ona bir anlam vermek imkansizdir. Kelimesi kelimesine ¢evi-
ri, ki bu “literal ¢eviri”dir (sekli sozliik karsiligi), bu bakimdan elestirilebilir. Eger
kaynak dilde, dar anlamda ¢eviriye karsilik gelen ifadeler mevcut ise o zaman literal
cevirinin bir anlami bulunmamaktadir. Bdyle bir durumda, uyarlamak ya da agikla-
malar yapmak (not diigmek) tavsiye edilebilir. Kaynak dildeki terimler italik olarak
veya tirnak i¢inde verilir ve takiben parantez i¢inde hedef dildeki aciklamasi verilir.
Bu genelde ise yarayabilecek bir yontem olmasina ragmen, bir kanunda, parantez
igine literal ¢evirisi eklenerek, bir orijinal terimin agiklanmas1 miimkiin olamaz. Ger-
¢i, Jamima Andino Dorato, “¢evirinin imkansiz oldugu yerde apagik bir sekilde bir
not, aciklama gereklidir” diislincesini 6ne siirmektedir ve nitekim Quebec Medeni
Kanunu’nun Ispanyolca gevirisinde de gevirmenin 78 adet notu bulunmaktadir's,

Cuimleler, kelimelerin dizilis ¢esitliligi bakimindan sinirsiz sayida oldugu'®; ve dil,
icerikle iligkili olup kanun ¢evirisi baglaminda kullanilan belge, “her zaman akici bir
kanun olmak™!” seklinde kabul edildigi igin; ve kelimelere “genel kan1” ifadesini yan-
sitan “dogal ve olagan anlamlar1” verilmekte oldugundan “insanlarin resmi belgelerde
dil hatalar yaptiklarini kolaylikla kabul etmek” zor gériinmektedir'®. Ama bu da, Tiirk-
¢e ceviri drneklerinde goriildiigii lizere, her zaman dogru olmayabilir.

Roma Hukuku terimleri de yeni kelime tiiretme gibi ¢ekici olabilir, ¢linkii hukuk-
cularin Latince hakkinda bilgi sahibi oldugu varsayilabilir. Lis alibi pendens, forum
non conveniens, ejusdem generis, negotiorum gestio, status de manerio, sine die,
sic utere tuo ut alienum non laedas gibi Latince tabirler Latince olarak tutulabilir.
Bununla birlikte hedef kitlenin her zaman hukukg¢ular olmasi1 beklenmez, bu yiizden
dikkatli olunmalidir.

Belirsizlik konusuna gelince ise, siiphe ve tereddiide iligkin iki anlami1 belirtelim:
aleni belirsizlik; belgenin gortiniistinden bellidir; gizli belirsizlik ise ancak onu ¢ev-
releyen kosullar bilindigi zaman anlasilir. Belirsizligi gidermek i¢in de ikincil, dis
delillere mahkemenin anlam belirlemesi i¢in izin verilebilir. Cevirisi yapilan kanun-
lar veya diger mevzuattaki anlam belirsizlikleri; ¢eviri, yorum ve bi¢im kurallarina
uyarak ve daha da 6nemlisi orijinal metne bagvurmak suretiyle ¢oziliir.

Son olarak, dilbilimsel karsilastirilabilirlik i¢in eksik olmasina ragmen basit bir
teknik olan geri ceviri (back translation-gevrilmis metni tekrar orijinal diline ¢evir-
me), ¢ok dilli metinlerin yazilmasina yardimci olabilir. Bu, yine de sorun ¢6zmekten

15 Bkz. Dorato yukarida dipnot 2, 613.

¢ Johan Steyn, Interpretation: Legal Texts and their Landscape, in BASIL S. MARKESINIS (ed) THE CLIFFORD
CHANCE MILLENNIUM LECTURES; THE COMING TOGETHER OF THE COMMON LAW AND THE CIVIL LAW,
79-90 sf. 81 (2000); Esin Oriicii, Interpretation of Multilingual Texts in the UK, vol 10.3 ELECTRONIC JOURNAL OF
COMPARATIVE LAW, (Aralik 2006), <http://www.ejcl.org/103/art103-9.pdf>..

Ayni eser st. 90.
Ayni yer.
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ziyade, bir “problemlerin belirlenmesi” islevi goriir. iki ya da daha fazla metnin kar-
silagtirilmasi, uyumsuzluk ve zorluklarin kaynagini gosterebilir. Bununla birlikte,
kaynak dildeki bir 6ge, hedef dilde birka¢ ¢eviriyi meydana getirebilir ve yeniden
ceviri birden fazla kaynak dil ¢evirisi olusturabilir.

3. UCTEN BIRE: TURK DENEYIMI

Simdi, yukaridaki bazi meseleleri, Tiirkiye deneyimi ile -toplu ve kiiresel modern-
lesme, batililasma, laiklesme, demokratiklesme ve anayasacilik siireciyle beraber-
aciklamaya gecmek istiyorum. Size, yeni bir medeni hukuk sistemi ve dolayisiyla
yeni bir halk kimligi olusturmasi1 bakimindan Tiirkiye tecriibesini anlatacagim'.

Tiirkiye Cumhuriyeti, Osmanli Imparatorlugu’nun ¢okiisiinden sonra 1923 yilinda
kurulmustur. Osmanl1 devleti, zaten 1839’dan itibaren, hukuk sistemini islam Hu-
kuku ve Fransiz Hukuku’nun olusturdugu karma bir hukuk sistemine sahipti. Bir
tiir hukuksal ¢ogulculuktan olusan ¢esitli topluluklarin inanglarina dayali olarak 6zel
kanunlar uygulanmistir. Bununla birlikte Cumhuriyet’in toptan modernlesme, bati-
lilagma ve laiklesme vizyonu, hem sekil hem de igerik olarak; sadece, biiylik kita
iilkelerinin hukuk sistemlerini ithal etmeye dayali reform ¢abalarina yol agt1. Fransiz
Idare Hukuku, zaten Osmanli Imparatorlugu déneminde uygulamaya koyulmustu.
Odiing alinan kanunlar; Isvigre’den 1926 tarihli Medeni Kanunu ve Borglar Kanu-
nu, Almanya’dan 1926 tarihli Ticaret Kanunu, Italya’dan 1926 tarihli Ceza Kanunu,
Isvigre’den 1927 tarihli Medeni Usul Kanunu (Hukuk Muhakemeleri Usul Kanunu
) ve Almanya’dan 1929 tarihli Ceza Usul Kanunu (Ceza Muhakemesi Kanunu)’dur.
Boylece, 1926 ile 1930 arasinda, bes yillik bir siire igerisinde bir Kara Avrupasi Hu-
kuk sistemi (medeni hukuk sistemi) olusturulmusg oldu. Bu, hukuki sistemin, yapay
bir bi¢imde; yani isteyerek veya mecburen yapilan alimlar, taklit diizenlemeler, akta-
rimlar ve diizeltmeler yoluyla insa edildigi anlamina geliyordu. Sonug olarak; dogru-
dan Kara Avrupasi modellerinden alinan ve onlardan ¢evirisi yapilmig olan, 6nemli
6lgtide kopyalanmis bulunan, yapay ve derleme bir hukuk sistemi dogmus oldu®. Bu
gibi biiyilik 6l¢ekli bir alim, karma hukuk sistemini Kara Avrupasi sistemine doniis-
tiirdil ve boylece Tiirkiye’de medeni hukuku ilerletmis oldu. Bununla birlikte, hukuk,
kendisinden sosyo-kiiltiirel ve hukuk kiiltiiri agisindan farkli olan toplumlarindan ve
hukuklarindan aliniyordu.

Bazen, 6diing aliman sistemin se¢imi; o modelin algilanan prestiji, bazen de
verimliligi nedeniyle olmaktadir. Bazen sans yahut tarihi bir tesadiif de rol oyna-
yabilmektedir. Birtakim farkli modellerin secilmis olmasi gergegi gz Oniinde

1 Bu kimligin dogusu, ayn1 zamanda; resmi nikahi getiren ve laik egitimi kuran, Latin alfabesi ve uluslararasi rakamlari kabul
eden, sapkay: tanitan ve getiren, tekke ve zaviyeleri kapatan, bazi unvanlari kaldiran ve belirli baz1 giysilerin giyilmesini
yasaklayan 8 adet reform kanunu (/nkilap Kanunlari) ile getirilen sosyal reformlarla da desteklenmistir. Bu reformlar hala
1982 Anayasasi’nin 174. maddesi ile korunmaktadir.

20 Esin Oriicii 4 Synthetic and Hyphenated Legal System: The Turkish Experience 1:2 THE JOURNAL OF COMPARATIVE
LAW, sf. 261-281 (2006).
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bulunduruldugunda, tamamiyla degilse de, Kara Avrupasi gelenegi, bu tiir 6diing al-
malara “kiiltiirel mesruiyet” vermis olabilir.?!

Buradaki amacim agisindan yalnizca Medeni Kanun’u ele alacagim. Vizyonun
amacim gerceklestirmek ve medeni hukuku modernlestirmek igin Isvigre Medeni
Kanunu seg¢ildi. Fransiz ve Alman kanunlarina nazaran bu kanun tercih edildi, ¢iin-
kii kanunun kanton geleneklerine gore uyarlanmis olmasi dikkate alindi; kanun tek-
nik bir dil kullanmiyordu o yiizden ¢evrilmesi daha kolay olacakti; miimkiin oldugu
kadar kisa bir sekilde diizenlenmisti; yargt kavramciligindan kagimmuisti; sézlesme
Ozglrligi, vasiyetname 6zglirliigli, verasette esit haklara sahip olma ve cinsiyet esit-
ligini kabul etmek suretiyle demokratik esitligi tercih etmisti. Bu nedenlere ek olarak;
Tiirk hukuk diinyasinda, donemin Adalet Bakani gibi, 6nde gelen belli basl kisilerin
Isvigre’de egitim gdrmiis olmas: gercegi de vardi®.

Ug dilli Isvigre Medeni Kanunu’nun Fransizca versiyonundan cevrilmesi gorevi
yirmi alt1 iiyeli bir komisyona verildi. Birkag 6zel komisyon daha sonralari, ¢esitli
hukuk dallariyla ilgili 6nemli serhlerin (izahlarin) ¢ogunu Tiirk¢e’ye cevirdi. Aslin-
da, 1926 yilinda, Tiirk hukuk uzmanlar1 tamamen yeni, {i¢ kanunu (Medeni, Ceza ve
Ticaret) Tirkge’ye cevirdiler ve tirettiler, daha sonra da digerleri, bunlar1 takip etti®.

Bu tiir genis kapsamli ¢evirilerin bir sonucu olarak; bir¢ok sorun ortaya ¢ikti, en azin-
dan Tiirk ¢evirmenler terciime hususunda tamamen profesyonel ¢evirmenler degillerdi,
fakat bir Kanun gevirisi i¢in gerekli olan 6zel yabanci dil bilgilerine giivendiler: Isvigre
Medeni Kanunu meselesinde, 6rnegin, bu Fransizcaydi. S6z konusu ¢evirmenlerin or-
tak ozelligi, hukuk Fransizcasi bilgileri bakimindan farklilik olmasina ragmen, Fran-
sizca hususundaki becerileriydi. Herhalde, hukuk egitimi gérmiis olmalarina ragmen
higbirinin hukuk ¢evirilerinde bir deneyimi bulunmamaktaydi. Quebec Kanunu’nun
Ispanyolca’ya gevrilmesi olayinda da benzer bir problem vardi. Dorato bize sunu sdy-
lemektedir: “Onlarm (¢evirmenlerin) ortak 6zelligi, Latin ispanyolcast bilgileri farkli
olmasia ragmen, Ispanyolca hususundaki becerileriydi: onlarin sadece ¢ok az bir kismi
Ispanyolca konusulan iilkelerde hukuk egitimi gérmiis veya uygulamada bulunmuslar-
dr.” “Cevirmenlerin Quebec Hukuku ve baglami, genel durumu ile ilgili bir deneyimleri
de bulunmamaktaydi.”. Ug dilli Isvigre Medeni Kanunu’nun ii¢ giivenilir cevirisi; Al-
manca, Fransizca ve Italyanca metinleri, biiyiik bir 6zenle hazirlanmistir ve ayn1 dere-
cede giivenilirlige sahiptirler. Ve fakat, i¢c metin arasinda ¢esitli tutarsizliklar bulunmak-
tadir. Isvigre Medeni Kanunu’nun Fransizca, Almanca ve Italyanca cevirileri her zaman
uyusmamaktadir. Isvigre’de tiim ceviriler esit onemde olduklarindan, tereddiit halinde,

2! Gianmaria Ajani, The Role of Comparative Law in the Adoption of New Codifications in ITALIAN NATIONAL REPORTS
TO THE XVTH INTERNATIONAL CONGRESS OF COMPARATIVE LAW, 65-82 (1998), sf. 68-69 ve 80.

22 Bkz. ERHAN ADAL, FUNDAMENTALS OF TURKISH PRIVATE LAW (gézden gegirilmis. 5. bs. 1998) sf. 44, 48.

3 Medeni Usul Kanunu (Hukuk Muhakemeleri Usulii Kanunu-1927), Ceza Muhakemesi Kanunu (1929), icra ve iflas Kanunu
(1929), Deniz Ticaret Kanunu (1930).

24 Bkz. Dorato yukarida dipnot 2, sf. 606 ve sf. 609.
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yargi¢lar tim cevirilere bagvurmak zorunda kaliyor ve kanunu yorumlarken bir se¢im
yapmak durumunda kaliyor olabilirler; fakat Tiirkiye’de durum bdyle degil. Cevirile-
rin ve ¢eviriye dayali bir sistemi inga etmenin sonucu olarak ortaya ¢ikmis ve hala da
¢ikiyor olan sorunlarin varh@mi beklemek gok zor olmasa gerek. Eger Isvigre Medeni
Kanunu’nun dogru gevirisi saglanacak idiyse, bu tiir ¢ok dilli bir metnin ¢evirmenleri,
her bir dilin hukuki otoritelerini gérmezlikten gelmis olamazlardi. Ug dilli bir kanunu
dordiincii dile ¢evirmek, yalnizca bir gevirisinin kullanildigi zaman soyle dursun, za-
ten kendi iginde basli basina ciddi bir sorun olusturmaktadir. Dorato’nun belirttigi gibi,
tlim metinleri almak (bizim 6rnegimizde ii¢) ve hepsini hesaba katmak bir gerekliliktir®.
Bununla birlikte kendisi der ki, Quebec Kanunu’nun Ispanyolca’ya cevirisinde, ¢evir-
menler bunun resmi olarak iki dilli bir kanun oldugunu bildigi halde, kanunun “Ingilizce
cevirisi onemli bir role sahip olsa da Fransizca ¢evirisi kaynak metin olarak kabul edil-
mis ve Ingilizce gevirisinin de gogunlukla bunun bir gevirisi olarak kabul edilmis oldugu
goriinmektedir.”?,

Tiirk ¢evirmenlerin higbiri, ¢eviri yaptiklar1 dilin hukuk sistemine dair bilimsel
seviyede, diizglin bir geviri i¢in 6nceden gerekli olan temel bilgiye sahip degildi?’.
Daha sonralar1 bazi1 Tiirk akademisyenler, egitimlerinin ¢ogunu bu kanun aliglarinin
yapildigi iilkelerde aldilar. Ondan sonra da modellerin Tiirk¢e sartlarina “intibakin
(uyumunu)” ve “ayarlamalarmi” yapmayi ustlendiler. Cumhuriyetin ilk yillarinda,
dil egitimi ve geviriler yaygindi. Neyse ki, Tiirk hukuk sistemi i¢in, yine Cumhuriye-
tin ilk yillarinda, tarihi bir tesadiifiin sonucu olarak, Isvigreli, Avusturyali ve Alman
gdcmen akademisyenler yeni hukuk sistemine katki sagladilar. Bu durum, ithal edilen
sistemin kok salmasina biiyiik 6l¢iide yardimei oldu®®. Schwartz, Konig, Neumark ve
Hirsch gibi profesorlere 2. Diinya Savasi oncesinde Tiirkiye’de siginma verildi ve
bunlar, Istanbul ile Ankara’daki Tiirk iiniversitelerinde gorevlendirildi. Béyle profe-
sorlerin, kanun alma stireglerinde Tiirkiye’de bulunmasi, medeni hukuk fikirlerinin
yayilmasini hizlandirdi. Onlarin asistanlar1 olan 6gretim elemanlarinin birgogu, daha
sonra kendileri profesor oldular ve boylece hukukun “dahili yayilmasi, niifuzuna ve
daha sonra “alimina (i¢ hukuka dahil olmasina)” yardimci oldular®. Yillar gegtikge;
bir Tiirk Medeni Hukuku, Tiirk Ticaret Hukuku, Tiirk Ceza Hukuku, Tiirk Ceza Mu-
hakemesi Hukuku, Tiirk Medeni Muhakeme Hukuku ve diger hukuk alanlari, kaynak

% Ay eser sf. 602.
Ayni eser, sf. 611.

Mattei ve digerleri, yukarida dipnot 10 sf. 159. Gergekten yine Dorato; Quebec deneyiminde gevirmenlerin ‘Quebeclilerin
bakis agisin1” bilmedigini ve “Quebec realitesi” ile herhangi bir baglantilarinin olmadigim belirtmektedir. Bkz. yukarida
dipnot 2, sf. 605. Ayrica, “Quebec hukuku ve baglamu ile ilgili olarak da yeterince tecriibeleri bulunmamaktaydi.” Ayni yer,
sf. 609.

2 Bu durumun kapsamli bir ge¢misi ve onemi igin bkz. HORST WIDMANN, EXIL UND BILDUNGSHILFE: DIE
DEUTSCHSPRACHIGE AKADEMISCHE EMIGRATION IN DIE TURKEI NACH 1933 MIT EINER BIO-
BIBLIOGRAPHIE DER EMIGRIERTEN HOCHSCHULLEHRER IN ANHANG (1973).

2 Bkz. Esin Oriicii, The Infusion of the Diffused: Four Circles of Diffusion Infusing the Turkish Legal System, in SUE
FARRAN ET AL (eds) DIFFUSION OF LAW: THE MOVEMENT OF LAW AND NORMS AROUND THE WORLD
(Juris Diversitas Series, Ashgate Publishers., 2015).
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hukuk sisteminden yavas yavas farklilasarak gelisme gosterdiler. Bununla beraber,
yliksek mahkemeler, bugiin bile, hukuku yorumlayanlar olarak, bir karara varirken,
bu 6rneklerden zaman zaman faydalanmaktadirlar. Hi¢bir zaman kararlarini sadece
kaynak-hukuka dayandirmazlar fakat yabanci modeller hala daha fazla modernlestir-
me i¢in, terciime edilmis metinlerin yorumlanmasi bakimindan -uyarici ve diizeltici
seklinde- yardimci olarak goriilmektedir.

Simdi, isin biiyiikligiinii gostermek adina ii¢ 6zel faktorii dile getirmeliyim. Birin-
ci faktor, Tiirk dilinin kendine 6zgiiliigii ve kaynak dillerden tamamen farkliligidir:
Tiirkge, Tiirk dillerinden giiney-bat1 dilleri veya Oguz grubunun bir liyesidir. Grubun
diger iiyeleri; Balkanlarin Tiirk lehgeleri, Iran’in kuzeybatisinda ve Azerbaycan’da
konusulan Azerice veya Azerbaycanca, Giiney Iran’daki Kaskayca ve Tiirkmenistan
Tirkmencesidir®.

Tiirkler 10. yiizyildan itibaren Islam’la tanismis ve Miisliiman olmuslardi ve Arap
alfabesini benimsemisti. Dile; teoloji, diisiince ve medeniyet ile ilgili ¢ok sayida
Arapga terimler girmisti. 11. yiizyilda Selguklu Hanedanligi, Persler tarafindan isgal
edildiginde, Farsga, Tiirk idaresinin ve edebi kiiltiiriiniin dili haline geldi. Sonug iti-
bariyle, “egitimli Tirk dili”, “binlerce Arapg¢a kelimeye katilan binlerce Farsca keli-
me” tarafindan olusturuldu®'. 13. yiizyilin sonuna gelindiginde bu karigik, melez dil,
Osmanli Hanedanliginin resmi dili haline gelmisti. Bununla beraber, siradan Tiirkle-
rin gogunlugunun konusmasi, her zaman Tirkge idi.

1928°de Arap-Fars alfabesinin yerini Latin alfabesi ald1, fakat degisimdeki milli-
yetci unsurun sonucu olarak; eski Arap alfabesinin tersine, yeni harflere “Latince”
degil “Tiirk¢e” dendi. Kanunlar Osmanlica’ya ¢evrilmis ve 1926’da resmen ilan edil-
mis ve eski harflerle basilmisti, fakat yeni alfabe degisikliginden sonra Arapg¢a’dan
Latin harflerine transkripsiyon suretiyle sdz konusu kanunlar tekrar yazilmak zo-
runda kalindi. Yeni sekli, 1934’te olusturuldu®’. Daha sonra, gergek bir dil reform
hareketi bagladi. Osmanl Tiirkgesi kaldirildi ve Tiirkge sozciikler Arapga ve Farsca
kelimelerin yerini aldi. Herhangi bir kelime bulunamadiginda, diger Tiirk dillerinden
kelimeler arastirdilar ve hatta bazen yeni kelimeler bile tirettiler. Tiirk¢e kdkenlerden
veya batili kelimelerden yeni kelimeler tiiretildi. Kagiilmaz bir sonug olarak, bu

30 Bkz. GEOFFREY LEWIS, TURKISH GRAMMAR (1967) sf. ix. Tiirk alfabesine yabanci olanlar igin: alfabe, yirmi ii¢
Latin alfabesi harflerine (not: q, w ve x harig) ek olarak hem biiyiik harf hem kiigiik harflerde ¢, 5, & 6, ii ve 1 (noktasiz i)
harflerini igermektedir. Cogu Tiirkge iinsiiz harf Ingilizcedeki gibi seslendirilmektedir, cogu iinlii harf de Italyanca gibidir,
fakat bazi farkliliklar vardir. Tiirkge & ve i, Alamnca gibidir, ya da Fransizca’daki peu ve tu gibidir, Tiirkgedeki noktali
i “sit”teki gibi, noktasiz i (1), ‘will’deki i ile ‘radium’daki u arasinda bir seydir. Unsiiz harfler arasinda ¢ ve s, ch ve sh
gibi seslendirilmektedir. C, ‘jet’teki j gibi telaffuz edilir. G; e ve i’den sonra gelirse hemen hemen ‘saying’teki y gibidir,
0, 0, u, 6’den sonra geldiginde ise hemen hemen ‘sowing’teki gibidir; ¢ ve :'dan sonra, zor telaffuz edilir fakat tinlii harfi
uzatmaya etki eder. Yeni alfabe iizerine eser i¢in bkz. GEOFFREY LEWIS, THE TURKISH LANGUAGE REFORM: A
CATASTROPHIC SUCCESS (1999) sf. 27-39.

Ayni eser sf. xx.

32 Metinler zaman iginde hemen hemen anlasilmaz hale gelmistir. Fakat daha sonra Medeni Kanunun, 1934 yilindaki metninin
sol sayfada oldugu ve 1970’lerdeki Tiirkge’ye cevirisinin sag sayfada oldugu sonraki bir baskisi vardi. Yeni 2002 tarihli
Kanun ise meslekten olmayanlar igin o kadar gerekli olmasa da hukukg¢ular bakimindan daha kolay ulasilabilir bir metindir.
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akim, kanunlar da etkiledi. Alfabe degistirilmis ve dili basit tutmak i¢in ¢aba sarf
edilmis olmasima ragmen uzun bir siire, terminoloji cogunlukla degismeden dylece
kaldu.

Unutulmamalidir ki, o giin mevcut olan Osmanli hukuk dili, yeni kaynak dillerden
tamamen farklrydi. Fransizca, Almanca ve Italyanca’nin; Arapca, Farsca ve kanuni
hedef dil olan Tiirk¢e ile — Osmanli Tiirkgesi veya modern Tiirk¢e olsun - herhangi
bir baglantis1 yoktu.

Ikinci faktor de sudur; bu farklilik sadece dillerin herhangi bir sekilde iliskili ol-
mamasindan dolay1 degil ayn1 zamanda Osmanli doneminden kalan mevcut hukuki
kurumlarin ve zihniyetin “cogu”nun islam Hukuku’ndan gelmis olmasindan kaynak-
lanmaktaydi: yani farkl bir kiiltiir. Burada bilerek “cogu” diyorum; ¢iinkii 1839°daki
Reform Hareketini (Tanzimat) takiben, Osmanl Imparatorlugu, belirtildigi iizere, bir
Islam Devleti olmaktan; batili giiglerin adeta génliinii almak igin Fransa’dan birgok
kanunu alarak bir karma hukuk sistemine dogru evrilmistir: 1850’de Ticaret Kanunu,
1861°de Usul-i Muhakeme-i Ticaret Nizamnamesi, 1863’te Deniz Ticaret Kanunu
(Belgika ve Prusya Kanunlarindan da etkilenmistir) ve 1879°da Ceza Usul Kanunu
alindi. Bunlar da ¢eviri idi.

Ayrica, cevirilerin potansiyel kullanicilari, hakimler ve avukatlar, kaynak dil-
lere, kaynak kiiltire ve kaynak hukuka asina degillerdi. Martin Weston sunu der:
“herhangi bir tlirdeki ¢evirideki temel zorluk, kavramsal farkliligin iistesinden nasil
gelinecegidir.”*. Kaynak dilin kiiltiirine 6zgii bir kavram ya da kurumun, “hemen
hemen ¢evrilemez oldugu”, diger geri kalan tiimiiniin “az ¢ok ¢evrilebilir” oldugu
soylenir**. O zaman, ¢evirmen, esdegerlik i¢in, kaynak dilin hukuk sistemlerinin te-
rimleri bakimindan hedef dildeki karsiliklarini aramay tercih edebilir®. Kaynak hu-
kuk gelenegindeki belirli baz1 bilim dallarinin terimleri Tiirk¢e’de bulunmadigindan,
bu, Tiirk deneyimindeki her 6rnek bakimimdan miimkiin degildi.

Hukuk terminolojisi, sisteme-ozgiiliige sahip olmasindan 6tiirii, karsiliklar (esde-
ger kelimeler), ilgili hukuk sistemleri hemen hemen ayni1 ya da ¢ok benzer oldugunda
1yi ise yarar. Ayrica “bir dilde, diger bir dile tiimiiyle aktarilmasi miimkiin olmayan;
bir kelimenin genis bir ¢agrisim ag1 bulunmakta ve aktarim siireci igerisinde, kelime-
nin anlam bakimindan ¢agrisimlart kaybolabilmektedir.”*¢. Eger, biri, “islevsel esde-
gerlige” gidecekse, o zaman, benzer sekilde, Tiirk¢e 6rneginde, “en yakin duruma
bagli esdeger kavrami1” ararken, yukaridaki farkliliklardan kaynaklanan problemlerle
kars1 karsiya kalabilir®’. Bu yiizden, “hukuki bir olgunun iki dilde tam kargiliklara

3 Weston yukarida dipnot 7 sf. 9. Ayrica bkz. de Groot, yukarida dipnot 14 sf. 538.
Weston, ayni1 yer.

35 De Groot, yukarida dipnot 14 sf. 539-540.

3 Curran yukarida dipnot 10 sf. 679.

37 Weston yukarida dipnot 7 sf. 21.
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sahip olmamasi durumunda geviriler nasil olusturulup, detaylandirilmalidir?”*®. Bu,
Tirkiye’de ¢ok dnemli bir problem olmustur.

Belirtilmesi gereken ligiincii faktor de sudur: Tiirk dili, yazma ve telaffuz sistemin-
de semboller ve sesler arasindan dogrudan bir uyusma vardir ki bu bakimdan fone-
tiktir. Eger yabanci kelimeler, diger dilden aynen aktariliyorsa (6diing, alint1 kelime),
dogru bir sekilde telaffuz edilebilmeleri igin Tiirkge sembollere, harflere doniistiiriil-
melidir. Daha Onceleri, fonetik Tiirk¢e diline uydurmak i¢in, genellikle Fransizca,
Almanca, Italyanca ve ingilizce’den kelimeler 6diing alindiginda yazilislart degisti-

LRI

rildi. Ornegin, Fransizca “station”, “istasyon” oldu; Italyanca “scala”, “iskele” oldu,
Almanca “schlep”, “silep” oldu; Ingilizce “steam”, “istim” oldu vs**. Bugiin, bdy-
le olacak gibi durmuyor. Sadece o da degil, ingilizce’nin Tiirk¢e’ye olaganiistii bir
hizla giris yaptigi goriilmektedir. Geffrey Lewis bunu “yeni bir boyunduruk” olarak

adlandirmaktadir®.

Roma Hukuku, Tirk hukuk fakiiltelerinde 6gretilmesine ragmen, Tirkiye’deki
hukukeular Latince bilmemektedir. Bu yiizden, yeni kelime tliretmeleri gibi ilgi ge-
kici olabilecek, Roma hukuku terimleri ve Latince tabirler, Tiirk dilinin temelleri La-
tince olmadigindan, Latincede tutulmamis olabilirler. Tiirk hukukunun sekillendigi
yillarda Tiirkiye’de ¢alisan yabanci profesorlerden biri olan Profesor Ernest Hirsch,
Tiirkiye’de ticaret hukuku dersi verdigi yillara iligkin anilarinda*, Tirkce bilmedi-
ginden Tiirk Ticaret Kanunu’nu kullanmadigini1 yazmaktadir. Onun yerine, birbirin-
den farkli iki gayr1 resmi Fransizca ¢evirisini kullanmistir. Ticaret Kanunu’nun ha-
zirlanmasinda (1926/1929) birtakim ¢evirmenlerin sadece Alman Kanunu’nu degil,
farkli yabanci kanunlari da kullandigini ifade etmektedir. Kanun bu yiizden eklektikti
ve gevirisinde de ¢evirmenine bagli olarak ¢esitli terminolojiler kullanilmisti. Tiirk
meslektaglariin kendisine: “Kanun, iizerine senin tarafindan mayonez sikilmaya
muhtag Rus salatasi gibidir.” diye saka yolu ile takildiklarini anlatmaktadir®. Ayrica,
kanunlara, yetersiz olan Fransizca cevirilerinden ¢alisip dersi Almanca anlattigindan
otiirti, sonra dersler Tiirk¢e’ye ¢evrildiginde, tiim derslerin kismen belirsiz kismen de
anlasilmaz hale geldigini de itiraf etmektedir.

Kanunlarin ¢ogu gilinlimiizde giincellenmistir: 2002°de Medeni Kanun, 2005°te
Ceza Kanunu, 2011°de Ticaret Kanunu ¢ikarildi. Fakat, bu yeni kanunlar artik dog-
rudan ¢eviri olmasa da temelleri degismemistir ve hala 1920’lerdeki tercliime edilmis
kanunlarin izlerini tasimaktadirlar.

3% Curran yukarida dipnot 10 sf. 678.
% Dabha fazla 6rnek igin bkz, Lewis (1967) yukarida dipnot 30 sf. 9.
4 Lewis (1999) yukarida dipnot 30 sf. 133-139.

4l Ernest Hirsch, Yasama ile Ogreti ve Yargi Arasindaki Karsihikli Baglilik’ (Reciprocal Ties between Legislation, Education
and the Judiciary) in 50. YIL ARMAGANI: CUMHURIYET DONEMINDE HUKUK, istanbul Universitesi Hukuk
Fakiiltesi No: 1888/421, 173-189 (1973), sf. 173.

Ayni eser sf. 176.
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4. BIRDEN UCE: LOUISIANA MEDENI KANUNU

Ben, Louisiana Devlet Universitesi'nde Louisiana deneyimi hakkinda konusurken,
bildiginiz bir seyi anlatacagimin ya da daha amiyane tabirle, kismen “tereciye tere sa-
tacagimm” farkindayim. Oyle olsa bile, simdi nazarmmzi Louisiana deneyimine cevi-
relim. Louisiana’da kanunlagtirmanin tarihine baktigimizda, Louisiana’y1 Ispanya’nin
denizasir1 bir vilayetine doniistiiren, Ispanya Hukuku’na dayanan 1769 tarihli O’Really’s
Kanunu® bir kenara birakilirsa, 1808 tarihli Digest’i ilk 6nemli kanun olarak gérmekte-
yiz: “Mevcut Hiikiimet Sistemine Uyarlanmis Degisiklik ve Iyilestirmeleriyle, Orleans
Bolgesinde Cari Medeni Kanunlarin Bir Derlemesi”. 1808 Louisiana Medeni Kanunu
olarak bilinen bu Digest* iki dilliydi, Fransizca ve Ingilizce yaymlands; Ingilizce versi-
yonu, Fransizca orijinalinden ¢eviriydi. Bu Kanun, tekrar iki dilli olarak, 1825°te ve en
son da 1870°te revize edildi. Degistirilmis ve revize edilmis olan 1870 tarihli Kanun,
su anda tek dillidir ve Ingilizce’dir fakat ruhen iki dillidir, ve ¢ok yakin zamanlara ka-
dar Louisiana 6zel hukukunun temeli olarak kalmis kanundur. Bugiin dahi, 1870 tarihli
Kanun’un bazi kisimlari uygulanabilir goriinmektedir.

1808 Medeni Kanunu ya da Digest, ¢esitli kaynaklara dayaliydi, modeli; Roma
Hukuku, Ispanya Hukuku ve Common Law (Ortak hukuk) ile beraber, 1804 tarihli
Fransiz Medeni Kanunu’nun hazirlik ¢aligmalari ve nihai metniydi. Su sdylenebilir
ki; Fransiz Kanunlar1 hakim olsa da, Ispanya hukuku, yapisinda kalmaya devam et-
mistir: Ispanyol ve Fransiz hukuklari arasinda bariz bir fark goriildiigiinde, redaktér-
ler (yazanlar), Ispanyol ¢dziimlerini almaya dzen gosteriyorlardi®.

1808 ve 1825 Medeni Kanunlari esas olarak iki 6zel kaynagin harmanlanmis haliydi,
ve iki Kanun da Fransizca ve Ingilizce olarak ¢ikmusty, ilk dnce Fransizca olarak hazir-
lanmis ve daha sonra da Ingilizceye ¢evrilmisti. Resmi olarak iki ¢eviri de esit statiide
olmalarina ragmen, Ingilizce metninde birtakim hatalar bulunmaktaydi. Anlasiimazlik,
belirsizlik, hata veya atlanmis olma durumunda her iki metne de bagvurulmakta ve kar-
silikli olarak birinin ya da digerinin yorumlanmasinda yardime1 olmaktaydilar. Bu, 1808
kanunlastirmasinin durumuydu. 1825 igin ise; iki metin de birbirine bakan sayfalar ha-
linde basild1 ve iki metin arasindaki ¢atigmalarin ¢6ziimii i¢in herhangi bir madde bulu-
namadi. Cevirinin diisiik kalitesi yiiziinden, mahkemeler Fransizca metnin kontrol edici
metin olmasi sonucuna vardilar. Bu da, hukuk mesleginin Fransiz mevzuati, igtihatlar

43

O’Reilly Kanunu’nun, alim zamaninda Louisiana’da Fransiz hukuku yiriirliikte oldugundan, Fransiz kanunlarini
yiirtirliikten kaldirip kaldirmadigi hususunda canli bir tartisma bulunmaktadir (6zellikle Tucker, Batiza ve Pascal arasinda).
Fakat kaynaklardan herhangi birinin hakkini teslim eden, yayinlanmis herhangi bir tasar1 bulunmamaktadir.

4 Burada da belirtmeliyiz ki Kanunun bir Kanun mu yoksa Digest mi olduguyla ilgili tartisma, mevcut olani igin de, higbir
zaman sona ermedi.

4 Bkz. Vicenc Felliu, Dennis Kim-Prieto & Teresa M Miguel, 4 Closer Look: A Symposium Among Legal Historian and
Law Librarians to Uncover the Spanish Roots of the Louisiana Civil Law (2011, 28. INTERNATIONAL JOURNAL OF
LEGAL INFORMATION, 295). Yazarlar, Louisiana medeni hukukunun kokenlerinin Ispanyol hukuk gelenegine mi yoksa
Amerika Birlesik Devletleri’ne katilimindan beri siiregelen Fransiz hukuk gelenegine mi dayandigina iligkin tartigmay1
ele almaktadirlar. Yazarlar, Fransiz degil, ispanyol medeni hukukunun, Louisiana medeni hukukunun olusmasi ve geligimi
tizerinde biiyiik etkisinin oldugunu ve bu mirasin bugiin de yankilandigini gostermekte ve one siirmektedirler.
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ve doktrini ile ilgili olmasi gerekliliginden 6tiirli Fransiz kiiltiiriiniin, Louisiana medeni
hukuk gelenegindeki yerini gii¢lendirdi.

1825 tarihli Kanun, Fransiz Kanunu’nu yakindan takip etmesine ragmen ve re-
daktorler agirlikli olarak Fransiz doktrin ve ictihatlarina dayanmalarina ragmen hala
Roma ve Ispanyol kaynaklar1 da orada bulunmaktayd: ve daha iyi kurallar buluna-
maz veya gelistirilemezse diye bunlarin temel varsayimlari ve karakterleri muhafaza
ediliyordu. Redaktorler, ayrica degisiklikler, silmeler ve eklemeler i¢in kaynaklarini
da tespit etmislerdi. Hala iki dilli olan 1825 tarihli Kanun, her seyi igine alan bir
mevzuat kismi olarak ge¢misle baglar1 koparmaya yonelikti. Sadece 1808 Digest’i
degistiren bir kanun degildi. 3521 maddesinde;

“Louisiana, Birlesik Devletler’e birakildiginda bu iilkede yiiriirliikte olan
Ispanyol, Roma ve Fransiz Kanunlari; ve Yasama Konseyi ‘nin, Orleans Bolgesi
Yasama Meclisi’'nin ve Louisiana Eyaleti Yasama Meclisi’nin kanunlari,
bundan béyle, ézellikle bu Kanunda saglanan, diizenlenen her tiirlii durum
bakimindan yiiriirliikten kaldirilmistir ve bunlar, hiikiimlerinin bu Kanun
hiikiimlerine aykiri veya ¢eliskili olmadigi gerekgesiyle olsa dahi hukuk kurali
olarak uygulanamaz.”

Louisiana Yiiksek Mahkemesi nin tutumunu géz dniine aldigimizda bu yeterli go-
riilmediginden, 1828’de Biiyiik ilga Kanunu kabul edildi.

Bu harmanlamanin 1870 tarihli Kanun’da yer aldigmi fakat simdi ise sadece ingi-
lizce oldugunu goriiyoruz. Kanun, “Louisiana Eyaleti Revize Edilmis Medeni Kanu-
nu” basligiyla yaymlandi. Bu, aslinda 1825 Kanunu’ydu. Kélelik ve degisikliklerin
islenmesi gibi bazi hitkiimlerin kaldirilmasiyla ilgili olan revizyon ise; 1825 itibariyle
¢ikarilan gesitli kanunlarin entegrasyonuyla yapilmstir.

Maddeler, bdylece yeniden numaralandirildi. Daha sonra, soru, 1825 Kanunu’nda
—simdi 1870 Kanunu’nda- degismemis maddelerin Ingilizce ile Fransizca metinleri
arasinda bir ¢atisma oldugunda Fransizca metnin hala bir denetleyici metin olarak
kabul edilip edilmeyecegi sorusuna doniigsmiistii. Yine de bu yaklasim; Louisiana’da
Fransizca ve Ispanyolca konusanlar, biiyiik oranda azalmis oldugundan, ¢cok savunu-
lamaz hale gelmisti. Buna ragmen, 1870 Louisiana Medeni Kanunu hem islevsel hem
de uzun 6miirlii oldu.

Yirminci ylizyilin sonuna dogru; Quebec, Hollanda, Belgika ve Fransa gibi tilke-
lerin hepsi; artik halkin sosyal ihtiyaglarini geregi gibi yansitmadig: ve bu ihtiyag-
lara yanit vermediginden otiirii kanunlarini giincelleme geregi hissettiler. Louisiana
Yasama Organi da yeni bir kanun yapmaya karar verdi ve Hollanda gibi, 6zel baslik
ve boliimlerin segici-revizyonu metodunu tercih etti. Revizyon 1987°de basladi ve
on yil iginde kanunlarin ¢ogu revize edildi, gézden gegirildi. Mevcut Kanun (ya da
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bazilarinin dedigi gibi, yeni Digest*’), klasik Fransiz ve Ispanyol kaynaklardan farkl1,
fakat hepsi medeni hukuk geleneginde olan diger kaynaklara da sahiptir. Ornegin,
kanun maddelerini takip eden agiklamalarda dikkat c¢ekildigi lizere Alman, Yunan,
Italyan, Quebec, Isvigre ve hatta Habesistan Kanunlarina bile at:f bulunmaktadir. Bu,
siiphesiz, medeni hukuk geleneginin goriiniirliigiinii arttirmaktadir ve bu itibarla fe-
deral hukuk ve Amerika’nin diger eyaletlerindeki Amerikan common law kiiltiiriine
daha fazla katkida bulunmas1 beklenebilir. Bu da Ingilizce dilinde Medeni Hukuk
sisteminin promosyonu olarak degerlendirilebilir’.

Kanunun Fransizca ve Ispanyolca’ya gevrilmesi, goriiniirliigiinii daha da arttira-
caktir*®. 1825 Louisiana Kanunu’nun; Sili gibi (1855), daha sonra Latin Amerika’da-
ki kanunlastirmay1 etkileyen Ekvator gibi (1857), 1873/1887 Kolombiya, 1859 El
Salvador, 1864 Brezilya, Porto Riko ve 1871 Arjantin Kanunu gibi birtakim Latin
Amerika medeni kanunlari iizerinde etkisinin oldugunu biliyoruz*. Arjantin Kanunu,
sonralar1, bagkalar1 i¢in de 6rnek oldu ve sdzlesmeden kaynaklanan ytikiimliilikler
alaninda 1870 Louisiana Kanunu {izerinde 1894°te yapilan revizyonlar1 da etkilemis-
tir. 1825 Louisiana Medeni Kanunu; Latin Amerika’daki bu kanunlarin taslaginin, bi-
¢imi ve Oziiniin olusturulmasi i¢in dogal bir 6rnek olarak hizmet gérmiistiir. Knutel’e
gore; “Roma Hukuku ve Medeni Hukuk ruhuyla yeniden canlandirilmis olan Louisi-
ana Medeni Kanunu, ‘o zamanlar modern ve geng olan Latin Amerika {ilkelerine, bu
hukuki diigiincenin meyveleri ve sonuglarinin, kendi vesilesiyle ulastirildigi ulagim
aract’ haline gelmistir.”’. Buna ek olarak, Karayip Havzasi’nda, St. Lucia Medeni
Kanunu da Louisiana Medeni Kanunu’ndan etkilenmistir.

Ispanyol Medeni Kanunu bile 1870 Louisiana Kanunu’ndan daha geng olan Is-
panyol Kanunu'nun metninde belirtilen yenilikler bakimimndan 1870 Louisiana
Kanunu’nun revize edilmis halinin Baslangic Basligindan etkilenmistir. Boylece,
Louisiana Medeni Kanunu’nun maddeleri Latin Amerika’ya ihra¢ edildi ve “Eski
Diinya”da Ispanya ve Avrupa’ya geri génderilmis oldu®'. Knutel’in isaret ettigi gibi;

4 Bkz. Vernon Palmer, The Death of a Code - The Birth of a Digest (1988) 63 TULANE LAW REVIEW, 221-264; Vernon
Plamer, Revision of the Code or Regression to a Digest? A Rejoinder to Professor Cueto-Rua (1989) 64 TULANE LAW
REVIEW, 177-186, digerleri arasinda.

Bununla birlikte, bkz., Alain Levasseur & Vincenc Feliu, The English Fox in the Louisiana Civil law Chausse-Trappe: Civil
Law Concepts in the English Language; Comparativists Beware 69 LA.L.REV (2009), 715.

Fransizca’ya geviri iyi ilerlemektedir. Acikgasi burada sunu da hatirlamaliyiz ki, ¢eviri standart Fransizca iken,
Louisiana’daki bazi kesimler tarafindan konusulan Cojun Fransizcasinin durumu ihmal edilmistir. (Uzerinde durulan bu
nokta i¢in bkz. 1968 CODOFIL, Louisiana’da Fransizca’nin Gelistirilmesi Konseyi Raporu, 2014’te James Etienne Viator
tarafindan tartisilmistir (2014) 60 LOYOLA LAW JOURNAL, 273.

4 Bkz. Rolf Knutel, Influence of the Louisiana Civil Code in Latin America, (1996) 70 TULANE LAW REVIEW, 1445-1477.
0 Ayni eser, sf. 1467/68. Knutel ayrica “neden kanun yapicilar yabanci bir kanunu (LCC- Louisiana Medeni Kanunu) almanin
kendi ¢aligmalar1 bakimindan uygun ya da yardimer oldugunu diisiiniir” sorusunu sormaktadir. (1451/52). Bunlara gerekge
olarak sunlari vermektedir; bilgi almak oldukga kolaydi; 1825 Louisiana Medeni Kanunu yeni diinyanin ilk medeni kanunu
idi ve bu yiizden bir model oldu; ve toplum, bu hukuki gelisimde rol oynamistir.

St Ayni eser, sf. 1451 ve Shael Herman, ‘Louisiana’s Contribution to the 1852 Projet of the Spanish Civil Code’, (1982) 42
LA.L.REV 1509, 1512.
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“Roma hukuk kurumlari, deyimleri ve hukuki sorunlara getirdigi ¢oziimler,
Roma’dan Fransa ve Ispanya’ya; oradan Louisiana’ya; Louisiana’dan Latin
Amerika’ya; Latin Amerika’dan geri Louisiana’ya ve oradan da tekrar geri

Avrupa’ya diinyayr dolagmistir. Gériiniigleri degisebilir fakat ézlerinde Roma te-

melli olarak kalirlar™.

Umarim ki Louisiana Medeni Kanunu, Quebec Kanunu ile yarigmak suretiyle tek-
rar Latin Amerika kanun revizyon planlar1 i¢in bir rol model olacaktir. Bu baglamda,
Ispanyolca gevirisi, Fransizca olandan da, daha degerli olacaktr.

Ozetle, tarihsel bir bakis agisiyla bakildiginda, mevcut Louisiana Medeni Kanunu’nun
Fransizca ve Ispanyolca’ya giiniimiizdeki gevirisi siirpriz degildir. Basindan beri hem
Fransiz hem Ispanyol kanunlarina benzerligi bulunmustur. Ayrica unutmamaliyiz ki 1808
ve 1825 Kanunlari iki dilli olmasina ragmen, Ingilizce cevirisinin acele bir sekilde yapil-
dig, dolayisiyla ¢ok da dogru olmadigi iddia edildiginden Fransizca metin kontrol met-
niydi. 1870 Kanunu’ndan sonra dahi bu tartigma bitmedi. Yine tarihi perspektifle bakti-
gimizda, gliniimiizdeki geviri projesi, Louisiana’nin hukuki ve kiiltiirel mirasi ile Fransiz
ve Ispanyol kiiltiiriine dayali olan orijinal kimligine bir geri doniisii ifade etmektedir.
Acikca hedefi olmasa da; bu “birden {ige”, gegmisin yeniden canlandirilmasi, kaybol-
ma siirecine girmis olabilen ge¢misteki mirasa dogru nostaljik bir yonelme olarak kabul
edilebilir’®®. Common law hukukunun etkisi genisledigi i¢in ve 1870 Kanunu siradan bir
kanun olma tehlikesiyle karsi karstya kaldigi i¢in, yeni Kanun ve onun geviri projesi bir
mesaj vermektedir. Kara Avrupasi hukukunun ge¢misinin yeniden giindeme getirilmesi,
bugiin Amerikan karakterinin ve common law sisteminin yiizyili olarak kabul edilen 21.
yiizy1li gevreleyen, common law kimligine vurulan bir damgasi olarak da goriilebilir™.

Bir kargilastirmacinin bakis agistyla bakildiginda, Louisiana i¢in karsilagtirilacak
olanlar Quebec ve Hollanda deneyimleridir. Ornegin, Quebec Medeni Kanunu’nun
iic dilli baskis1 2008 yilinda ¢iktiginda, Ispanyolca cevirisi, Fransizca ve Ingilizce
¢evirisinin yaninda solda ti¢iincii siitun olarak eklendi. Sekil olarak {i¢ siitunun yan
yana formatta olmasi tercih edildi ve “geviri ile ii¢ dilli Kanun’a doniisiim ayrica su
baslikla vurgulandi: ‘Codigo Civil de Quebec - Code Civil du Quebec - Civil Code
of Quebec’%. Bu, ii¢ dilde sunulan bir Kanun’dur. Ispanyolca ¢evirinin hiikmiiniin
olmadigina dair bir gésterge de bulunmamaktadir. Louisiana ve “birden iice” 6rnegi
olan Hollanda Kanunlarindan farkli olarak, Quebec Kanunu, ti¢iincii dile ¢evrilen iki
dilli bir kanundu: “ikiden {ice”. Son ama 6nemli bir soru da “hangi Ispanyolca veya
kimin Ispanyolcas1?” sorusudur. Bir kanunun ¢evrilmesi gereken dilin ydresel farkli

52 Knutel, yukarida dipnot 50, sf. 1474.

3 Tehlike altinda bulunan karma hukuk sistemlerindeki unsurlar hakkindaki yazilar i¢in bkz. in SUE FARRAN, ESIN ORUCU
& SEAN Patrick DONLAN (EDS), A STUDY OF MIXED LEGAL SYSTEMS: ENDANGERED, ENTRENCHED OR
BLENDED (Juris Diversitas Series, Ashgate Publishers, 2014).

$ Ornek igin bkz. Agabin, Pacifico, Philippines: The twentieth Century as the Common Law s Century, ayni eserde, sf. 61-87.
55 Dorato, yukarida dipnot 2, sf. 609.
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bigimleri varsa, tarafsiz bir dilin arastirilmasi veya olusturulmast m1 gerekir? Qu-
ebec deneyiminde, Ispanyolca’nin Arjantin’e 6zgii versiyonu kullanilmis olmasia
ragmen, Dorato der ki; “Ikinci asamada goriilen Ispanyolca tarafsizlastirilmasinin,
uluslararast bir Ispanyolca’dan ziyade bir tarafsiz Latin-Amerika Ispanyolcasi aras-
tirmast oldugu goriinmektedir.”®. Avrupa Birligi’'ndeki yasamaya iliskin ¢evirilerde
kullanilan Ispanyolcaya bakmak, yardimei olur muydu?

5. TOPARLAMA

Eva Hoffman’a gore; kelimenin veya onun okurlarmin etrafindaki “biitiin dil”
nakledilmezse, “beseri manay1 bir kiiltiirden digerine tasima” durumunda, tek bir
kelimenin ¢evirisinde bile sapmalar meydana gelir”’. Pierre Legrand da “mevzuatin

gelenek olusturamayacagi”’ni iddia etmektedir.”®

. Daha 6nce goriildiigii lizere, tama-
men igleyen tiim Tiirk hukuk sistemi, farkli ve yeni bir kitleyle beraber bu tiir kurum-
sal transfer ve terclime {izerine insa edilmistir ve 1926’dan beri avukatlari, hakimleri

ve akademisyenleri canli tutmaktadir.

Kanun aliglarma 6nemli 6l¢iide inanan bir kimse olan, ve bu yiizden —diyebili-
riz ki- hukuk sistemleri i¢in ileriye dogru bir gidisat olarak ¢evirilere inanan Alan
Watson’in goriigiine gore, ¢eviride yanlis bir anlama oldugunda hatta yanlis geviri
yapildiginda bile 6diing alinmis bir miiessese ya da kavram, hangi problemin ¢6ziimii
icin 6diing alindiysa o problemi ¢dzebilir. Watson; “(...) ddiing alinmas1 diigiiniilen
kurallarin amacina iliskin yapilan genel bir hata sudur ki, bu kurallar yeni bir doktrin
olugturmak ya da onun gegerli ve 6nemli olmasim engellemek zorunda degildir.”.
Hatta “(...) yabanci hukuk, tamamen yanlig anlasildiginda etkili olabilmektedir” de
demektedir®. Tiirk deneyimine bir kez daha bakildiginda, Watson’in goriislerinin
desteklenebilecegi sylenebilir.

Kesin bir sey var ki o da Tiirk deneyiminin hukuk, dil ve kiiltiir arasinda ayrilmaz
bir bag olduguna iliskin romantik bakis acisina karsi geliyor olmasidir®’. Bu nedenle
de sz konusu deneyim; dil, kiiltiir, ceviri ve karsilastirma ile birden fazla dildeki bir
Kanun’un degeri arasindaki iligkilere dair faydali bir ampirik ¢aligma olarak incele-
nebilir. Bu iligki ger¢ekten de iddia edildigi gibi derin midir?

% Ayni eser, sf. 617.
57 EVA HOFFMAN, LOST IN TRANSLATION: A LIFE IN A NEW LANGUAGE (1991, 2008), 272-273.

8 Pierre Legrand, The Impossibility of Legal Transplants (4) MAASTRICHT JOURNAL OF COMPARATIVE AND
EUROPEAN LAW 111, (1997), sf. 119.

3 ALAN WATSON, LEGAL TRANSPLANTS: AN APPROACH TO COMPARATIVE LAW, sf. 52 (1974).
0 Ayni eser sf. 99.

" Michele Graziadei tarafindan tartisilmustir, bkz. Comparative Law as the Study of Transplants and Receptions in MATHIAS
REIMANN AND REINHARD ZIMMERMANN (eds) THE OXFORD HANDBOOK OF COMPARATIVE LAW, 441-475
sf. 469 (2006). Ayrica bkz. Grossfeld, yukarida dipnot 5 sf. 101;ve bkz. Dorato, yukarida dipnot 1 sf. 618.
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Tiim ¢evrilmis kanunlarla ilgili ortaya ¢ikmasi gereken kritik bir soru da su olma-
l1idir: nigin bir kanun ¢evrilmelidir? Amaclar ve sebepler degisiklik gosterebilir.

Tiirk deneyiminin amaci, tamamen yeni kanunlar olusturmak suretiyle eski hukuk
sisteminin temellerini ortadan kaldirmakti. Sadece bu degil elbet, ayn1 zamanda ni-
yet; mevzuat yolu ile insan iliskilerini, mevcut 6rf-adet ve dini geleneklere gore de-
gil, bu iliskilerin normalde nasil olmasi gerekiyorsa o sekle getirilmesi diisiincesine
dayanarak diizenlemekti. Nitekim, bu amaci ger¢eklestirmek igin, alinan kanunlara;
resmi nikah1 getiren ve laik egitimi kuran, Latin alfabesi ve uluslararasi rakamlari
kabul eden, sapkay: tanitan ve getiren, tekke ve zaviyeleri kapatan, bazi unvanlar
kaldiran ve belirli baz1 giysilerin giyilmesini yasaklayan sekiz radikal sosyal reform
kanunu eslik etti (/nkilap Kanunlari). Bugiin bile, bu kanunlarin Anayasallig1 degis-
tirilemez (1982 Anayasasi 174. madde), ve degistirilmeleri teklif edilemez®?. Tiirki-
ye’deki radikal reformlar su esaslart amaglamistir: dil reformu, yeni bir batili hukuk
sistemi, yeniden olusturulan kiiltiire dayali yeni bir ulusal kimlik anlayisi, Osmanl
mirasinin istenmeyen Islami ve Arap unsurlarim hari¢ birakarak yeni bir medeni hu-
kuk gelenegi olugturmak.

Bu noktada, acaba, aslinda tamamen Kara Avrupasi kanunlari gibi kanunlardan
ceviri olan Tiirk Kanunlarimin, yeni ortaya ¢gikan Orta Dogu, Tiirkik ve Kuzey Afrika
iilkeleri bakimindan model olup “medeni hukuk sistemini daha uzak alanlara yay-
mak” i¢in araglar olabilecegi onerilebilir mi?

Diger deneyimlerin amaglari tamamen farkli olup Tiirk deneyimi gibi devrimcei ve
hatta radikal degildirler. Ornegin, su anki Louisiana deneyiminin amaci bdyle radikal
degildir: Cogunlukla Latin Amerika’daki iilkeler i¢in Ingilizce olan Louisiana mede-
ni hukukunu desteklemek ve goriiniirligiinii arttirmak. Bu yeni kanun, kaynaklarini,
birtakim Kara Avrupasi kanunlarindan aldigindan, ihra¢ etmeye deger yapay bir ka-
risima iyi bir drnektir. Ug dilli bir kanun olarak kaderini, zaman gdsterecektir. Son
zamanlardaki kanunlastirma ¢abalarinin genis etkisi zaten hissedilmektedir, 6rnegin
Estonya’da, Estonya Medeni Kanunu’nun yapiminda Profesér Yiannopoulos’un yar-
dimiyla, Louisiana Medeni Kanunu’nun dogrudan etkisi sinirlanmis olmasina rag-
men bu genis etki hissedilmistir®.

Quebec deneyiminin asil amaci Louisiana deneyimi ile karsilastirilabilir. Quebec
Kanunu ayrica Louisiana Medeni Kanunu’nun baslica rakibidir. Zaten Ingilizce ve
Fransizca’dir; Ispanyolca gevirisi ise, eger ama¢ Medeni Hukuk sistemini yaymak ve
Latin Amerika’da model olarak etki etmek ise ise yarayabilir. Bu, Quebec’in hukuki

2 Bununla beraber yeni bir Anayasa hazirlaniyor oldugu i¢in degisiklik olasidir.

% Bkz., Paul Varul & Heiki Pisuke, Louisiana s Contribution to the Estonian Civil Code (1999) 73 TULANE LAW REVIEW,
1027-1031. Louisiana Medeni Kanunu’nun boélimleri 6zellikle miilkiyet hukuku konusunda (1994-1999 maddeleri)
Estonya Medeni Kanunu’nu etkilediginden dolay1 Louisiana Medeni Kanunu’nun kismen Estonyaca’ya gevrilmis oldugunu
sOyleyebilir miyiz?
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diisiincelerini Ispanyolca konusan iilkelere ihrac¢ etmek icin bir arag olabilir®. Kanu-
nun baslangicinda birkag amag belirtilmistir. Ug dilli Kanun, karsilastirmali hukukta
bir varlik olarak teorik kullanima sahip oldugu kadar Quebec’te, kanuni uygulama
icin bir ara¢ olarak da bulunmaktadir. Orada tekrar ifade edilmis ve bizim gayemiz
bakimindan burada daha 6nemli olan bir diger amag ise birtakim yabanci yasama
organlarina ilham kaynagi olarak hizmet etmektir®.

Hollandaca cevirilerin, 6zellikle Ingilizceye cevirilerin amaci, Dogu Avrupa’da or-
taya ¢ikan demokrasilerin gelecekteki rol modeli olarak pozisyonunu giiglendirmek
ve ayrica ¢ok dilli Avrupa Birligi kanun yapimindaki politikacilar ve bilim adamlari
iizerinde etkiye sahip olmaktir. Hollandaca, genis sayida ulus tarafindan paylasilan
uluslararasi bir dil degilken, Ingilizce de yeni ortak dil oluyor gibi gériiniiyor, bu ge-
viri siireci de bu ihtimali kesinlikle gliclendirmektedir. Bu da, esasen Avrupa Birligi
baglaminda, bir Kara Avrupasi sisteminin Ingilizce dilinde ve ortak hukuk diinyasin-
da goriinebilirliginin gercek bir yayilmasidir.

Filipinler ¢evirisinin amaci, Ispanyolca’nin resmi dil olarak kayboldugu ve Ame-
rikan common law etkisinin katlanarak arttig1 bir iilkede, ispanyol medeniyet mira-
sinin muhafazasiydi.

Agikgasi, Tiirk tecriibesi; digerlerine; Louisiana, Quebec veya Hollanda vs. gibi-
lerine bagka bir yonden de benzer degildir; su bakimdan ki burada alic1 iilke, baska
iilkelerin kanunlarini gevirerek almstir yoksa Isvigreliler, Almanlar ya da Italyanlar
kendi kanunlarini Tiirkge’ye ¢evirmis degillerdir.

Son olarak, tiim bu projelerdeki en 6nemli faktor insan faktoridiir. Yaratict ¢eviri
sayesinde, ¢evirideki hatalar ve yanligliklar (bilerek, bir amaca matuf o sekilde yazil-
madilarsa), zamanla kiiglik diizeltmeler yapilarak giderilebilir veya kaynak kanunla-
riyla karsilastirildiginda kanuna farkli bir yon verebilir. Bunun i¢in de etkin bir yargi
ve yaraticl akademisyenlere ihtiya¢ vardir. Louisiana onlara kesinlikle bol miktarda
sahiptir. Beklenti odur ki, onlar, diger yargi alanlarindaki kisileri gayrete getirmeye ve
ayrica ¢ok dilli hukukgularin yetistirilmesine katkida bulunmaya devam edeceklerdir.

Medeni hukuk sistemi yayilsin ve Louisiana karma hukuk sisteminin goriinebilir-
ligi artsin!

Medeni hukuka gelince, Shakespeare’nin 8. sonesinden bir alinti durumu 6zetli-
yor: “asl ¢ok, goriiniiste tek.”

64

Dorato der ki, bu yiizden “Latin Amerika iilkelerindeki yeniden kanunlagtirma gabalarinin on yili oldugundan dolay1 zamanlama
mitkemmeldi”. Daha 6nceki basarili gabalarin iginde Paraguay (1985), Peru (1984), ve Brezilya’dir (2009). Dorato, yukarida dipnot
2, sf. 604. Arjantin, medeni kanununda reform yapmak istediginde, gegen tasar1 “onemli 6l¢tide Quebec Medeni Kanunu’ndan
etkilenmis bir tasartyd1”, “son zamanlarda ¢ikarilan, agikga yazilan ve medeni hukukla ortak hukuk arasinda kusursuz bir karigim
(gibi diistiniiliiyordu)”. Yine de Tasari, higbir zaman yiiriirlige girmedi ve Arjantin, hala Louisiana Medeni Kanunu’ndan
etkilenmis olan 1871 Kanunu’nu kullanmaktadir. Ayni eser sf. 603-604.

% Bkz. aymi eser, sf. 594.
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Oriicii / One Into Three: Spreading The Word Three Into One: Creating A Civil Law System

1. INTRODUCTON

“being many, seemingly one”
from Shakespeare, Sonnet 8

It is a great honour and privilege for me to have been invited to deliver the 38™
Tucker Lecture here in the elegant surroundings of the Paul Hebert Law Centre. It is
also a great pleasure. The pleasure is enhanced by the fact that the Lecture falls on St
Patrick’s Day, and more important, that it marks the fiftieth anniversary of the Centre
of Civil Law Studies now directed by my dear friend Professor Olivier Moreteau
whose hospitality I am enjoying. Thus I hope you will find it appropriate that my talk
is on spreading the word and also creating a civil law system.

Let me first clarify the title of this lecture: The first part of the title refers to the
Louisiana experience, which I will consider later in this talk. I call this “one into three”,
since the now monolingual Louisiana Civil Code is being translated into French and
Spanish, which I define as “spreading the word”. The Louisiana Civil Code Translation
Project Conference in 2014 called this expansion, “enhancing visibility”. Louisiana
is not alone in this, however. A well-known instance of this kind of enhancement,
though for a different purpose, is the monolingual Dutch Civil Code being converted,
by translation, into a trilingual Code (Dutch, French and English), that is, another “one
into three”.! There is also the instance of the translation of the bilingual Quebec Code
(originally in French and English) into Spanish, thus creating yet another trilingual
Code, rivalling the Louisiana one, however, this time “two into three”.? Then, though
not recent, there is the Fisher’s translation of the Civil Code of Philippines from
Spanish into English, “one into two”.? Other instances might come to mind.

The second part of the title refers to the Turkish experience. Before considering
the Louisiana case, I will deal with the translation into Turkish from the already
trilingual Swiss Civil Code (in French, German and Italian), seemingly a “three into
one” case. I define this as “creating a civil law system”. If all the three versions of
the Swiss Code were looked into by the Turkish translators — as should have been the
case - it could truly have been “three into one”. Unfortunately, the Turkish translators
used only the French version of the Swiss Civil Code. Furthermore, had the Swiss
themselves been involved in translating their Civil Code into Turkish, then the title of
this lecture would have been “One into Three — Three into Four”! In fact, the Swiss
did produce an official English version of their Code (three into four —a quatrolingual

For this see Ejan Mackaay, La traduction du nouveau Code civil neérlandais en anglais et en frangais, in JEAN-CLAUDE
GEMAR, & NICHOLAS KASIRER (eds) JURILINGUISTIQUE: ENTRE LANGUES ET DROITS - JURILINGUISTICS:
BETWEEN LAW AND LANGUAGE (2005), 537.

See Jimena Andina Dorato, A jurilinguistic Study of the trilingual Civil Code of Quebec 4 JOURNAL OF CIVIL LAW
STUDIES, 591-630 (2011).

3 For this see Franklin R Capistrano, Mistakes and Inaccuracies in Fisher'’s Translation of the Spanish Civil Code 9
PHILIPPINE L. J. 89-141 (1929).
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Code), though English is not regarded as the fourth official language. Its use is mainly
in commercial law and international arbitration cases.

The crucial role of translation in multilingual law-making should alert us to
problems to be encountered in developing not a single but a multilingual legal
language through the example of European Union harmonization. This is also worth
noting for more lessons to be learnt, although I will not be dealing with these issues
in this lecture.* For me as a comparatist however, the connection to comparative law
becomes more than evident in all the works above.

Also, what I will not be doing here is looking at deeper and contentious questions
such as, “if law lives in and through language, what happens to it when it is transferred
into another language?”” If the structure of a language influences, or even determines,
the mode and content of thought, might it not be that any language can only express
certain thoughts, and that these thoughts differ from culture to culture? There are also
other questions to be studied by jurilinguists, such as “how strong is the link between
the law or a legal system and the language of its statutes?” And “is a ‘neutral legal
language’ possible or even necessary?”’ I leave the discussion of these questions to
others, linguists, sociologist and anthropologists, who would be in a better position
than I am to tackle these issues.

Now, I would like to start this lecture by looking briefly at some general concerns
related to code translations, such as language, culture, transpositions, neologisms,
equivalence and mistranslations.

2. GENERAL CONCERNS RELATED TO CODE TRANSLATIONS

Intra-linguistic translations deal with two languages: a source language and a target
language, although, legal language may be regarded as having a system-specific
nature. However, when culture-specific institutions, procedures or official bodies
are involved one would obviously expect problems. Because no two languages are
sufficiently similar as to be considered to represent precisely the same social reality,
the untranslatable can be transcribed or explained in such cases. In legal systems that
portray socio-cultural and legal-cultural affinity, the “legal register” may have become
naturalized as a result of “sufficient similarity”.” When it is a case of impossibility of
translation, translator’s notes may be required. This method however, could not easily

4 CJW BAAIJ (ed) THE ROLE OF LEGAL TRANSLATION IN LEGAL HARMONIZATION (2012).

5 BERNHARD GROSSFELD, THE STRENGTH AND WEAKNESS OF COMPARATIVE LAW (trans. Tony Weir, 1990)
at 101.

¢ Dorato, supra note 2 at 618.

7 To translate technical words used by lawyers in France, in Germany or elsewhere on the European continent into Turkish, the
case [ will deal with below, would have been in many cases a near impossible task. The best approach may have been to keep
the original word and provide an explanation as suggested by Martin Weston, though in the context of a code translation this
may not be appropriate. See MARTIN WESTON, TECHNICAL AND PRACTICAL APPROACHES TO TRANSLATION,
in AN ENGLISH READER’S GUIDE TO THE FRENCH LEGAL SYSTEM (Berg: Oxford, 1991), 9-42.
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be considered with ease when translating Codes, where there are mostly instances
of word-for-word translation and occasionally of neologism. Code translations are
particularly difficult, are full of hazards and create specific problems, and resorting
to the original text might become necessary for accurate results. Different to the
translation of the Quebec Civil Code into Spanish, the Turkish translators for instance,
did not indicate “with a dagger symbol and notes ‘infelicities in language’ with an
asterisk”,® thus outlining difficult or controversial choices in translation. In fact, in
the Turkish case, there are no translators’ notes as is the case in the Quebec Code
translation into Spanish, but following each article in the Turkish Civil Code the
number of the corresponding Swiss article appears, with the aim that scholars and
judges may like to consult the original text, if they so wish.

“An alternative way of dealing with culture-specific terms, when translation in
the narrower sense is not possible”,” is transcription or borrowing, which is not
translation. It may be assumed that between European languages, such as English,
French and Spanish, the difficulties may be less pronounced than between European
languages and a non-European language such as Turkish, which I will deal with
below. This is related to the presence or absence of common cultural denominators. !

It is true that the word is an essential vehicle of cultural influence and the language
of a particular society is an integral part of its culture, yet, cultures are not necessarily
coterminous with languages. Because the lexical distinctions drawn by each language
reflect the culturally important institutions and activities of that society, in the process
of legal translation, what is generally sought is functional equivalents. It can also be
assumed that there is much “cultural overlap”. A greater or lesser degree of equivalence
can be found in the “application” of the word, though there may be no synonymy
between words of different languages. The general assumption is that exact equivalence
cannot be obtained and that validity can be achieved only through control of factors
that affect equivalence. Martin Weston — a one time translator in the Secretariat of
the Council of Europe in Strasbourg and Senior Translator in the Registry of the
European Court of Human Rights - suggests five possible options open to translators
facing culture-bound source language: use of a target language expression denoting
the nearest equivalent concept (functional equivalence); word-for-word translation,
making adjustments of syntax and function words if necessary; borrowing of the
foreign expression, adding a target language explanation if the concept is unlikely to
be familiar to the target language readership; creation of a neologism in the form of a

8 See Dorato, supra note 2 at 595.

°  Weston supra note 7 at 30.

10 See for the problem of seemingly similar words with different connotations between French and English, Vivian Grosswald
Curran, Comparative Law and Language in MATHIAS REIMANN AND REINHARD ZIMMERMANN (eds) THE
OXFORD HANDBOOK OF COMPARATIVE LAW (2006) 675-707 at 678 and UGO MATTEL TLEMN RUSKOLA, &
ANTONIO GIDI, SCHLESINGER’S COMPARATIVE LAW: CASES-TEXTS-MATERIALS, (7" ed 2009) at 154-162.
The same problem exists between Dutch and German, and even Austrian and German.
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literal translation, a naturalization or a wholly non-formal translation; or lastly, use of
an existing naturalization.'

Creating neologisms is a subsidiary solution and a last resort in any translation activity
in law. Necessity must be the mandatory test. As Weston says, “it is no business of the
translator’s to create a new word or expression if the source language expression can be
adequately and conveniently translated by one of the methods already described”.'? It is
possible to combine old words to form new compounds or phrases. It must also be kept
in mind that all neologisms created must satisfy the requirements of conformity with
regular target language grammatical, morphological and phonological patterns. What
are needed are naturalness as well as economy and succinctness.

Loanwords,recognizable from the language of origin, borrowed from other languages,
may be regarded in the receiving system as indications of cultural transformation and
therefore less desirable. Preserving the source term can be an option when languages
are related. Yet, as underlined by Rene de Groot, “using an untranslated term from the
source language in the target language must be avoided in particular where there is little
or no etymological correspondence between the two languages”.!

In his work, de Groot gives the example of mortgage, illustrating the translation of
the Spanish word hipoteca into English as hypothec, rather than mortgage. He asks
the question: “Would this term not look very odd to an English reader of the target
text if no explanation is provided?”'* Obviously, the word hypothec would work well
with Scottish or Louisiana audiences!

Reading is related to conceptual content, and it is often impossible to give the
meaning of a word without putting it in context. A word-for-word translation, that
is literal translation (formal lexical equivalence), can be criticized in this regard.
If there are source language expressions that defy translation in the narrow sense,
then literal translation makes no sense. In such a case, transcribing or paraphrasing
(glossing) can be recommended. The source language term will be given in italics
or between inverted commas and followed in brackets by the target language gloss.
Although this may be a workable method in general, one cannot clarify the original
term in a code by adding a literal translation in parentheses. Although, Jamima
Andino Dorato suggests that ‘where translation is found to be impossible, a note
is evidently necessary’ and in fact, there are seventy-eight translator’s notes in the
Spanish version of the Quebec Civil Code. ®

" Weston, supra note 7, at 19-21 and 31.
2 id at 28.

13 Gerard-Rene de Groot, Legal Translation, in JAN SMITS (ed) ELGAR ENCYCLOPEDIA OF COMPARATIVE LAW, (2™
ed. 2012) 538-554 at 541.

14 Ibid, at 544.

5 See Dorato supra note 2, 613.

138



Oriicii / One Into Three: Spreading The Word Three Into One: Creating A Civil Law System

Because “sentences are unlimited in their variety of the arrangement of words”,'®
and because language is connected to context, and because in the context of statutory
interpretation, the instrument is considered “an always speaking statute”'” and the
words are given their “natural and ordinary meanings” that reflect the “common
sense” proposition, it seems difficult “to accept easily that people have made
linguistic mistakes in formal documents”.'® This however, may not always be true, as
for example, seen an the Turkish translations.

Roman law terms may also be attractive as neologisms, since one can assume that
lawyers have knowledge of Latin. Latin phrases such as /is alibi pendens, forum non
conveniens, ejusdem generis, negotiorum gestio, status de manerio, sine die, sic utere
tuo ut alienum non laedas can be retained in Latin. However, the target audience is
not necessarily only lawyers, so care has to be taken.

As to ambiguity, the double meaning with doubt and uncertainty: patent ambiguity
is obvious on the face of the instrument; latent ambiguity becomes apparent only
when the surrounding circumstances are known. To resolve ambiguity extrinsic
evidence is admissible to enable the court to ascertain the meaning. Ambiguities in the
meaning of the translated codes or other legislation are resolved by recourse to rules
of construction and interpretation and, more important, resort to the original texts.

Finally, although inadequate for dealing with linguistic comparability, using back
translation, a simple technique, may help in writing multilingual texts. Rather than
offering solutions however, it would serve as a detector of problems. A comparison
of the two or more texts can show the sources of difficulty and inconsistency. Yet,
an item in the source language may give rise to more than one version in a target
language and re-translation may create multiple source language versions.

3. THREE INTO ONE: THE TURKISH CASE

I would now like to move onto illustrating some of the above issues through
the experience of Turkey with her process of total and global modernization,
westernization, secularization, democratization and constitutionalism.

Let me tell you about the Turkish experience of creating a civil law system, and
thereby a new identity for the populace."’

1o Johan Steyn, Interpretation: Legal Texts and their Landscape, in BASIL S. MARKESINIS (ed) THE CLIFFORD
CHANCE MILLENNIUM LECTURES; THE COMING TOGETHER OF THE COMMON LAW AND THE CIVIL LAW,
79-90 at 81 (2000); Esin Oriicii, Interpretation of Multilingual Texts in the UK, vol 10.3 ELECTRONIC JOURNAL OF
COMPARATIVE LAW, (December 2006), <http://www.ejcl.org/103/art103-9.pdf>

17" id at 90.

1 id.

19 The birth of this identity was also supported by the social reforms introduced by the eight reform laws (Inkilap Kanunlart),
establishing secular education and civil marriage, adopting the Latin alphabet and the international numerals, introducing

the hat, closing the dervish convents, abolishing certain titles, and prohibiting the wearing of certain garments. These reform
laws are still protected by Art 174 of the 1982 Constitution.
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The Turkish Republic was founded in 1923, following the collapse of the Ottoman
Empire. The Ottoman state already had a mixed legal system from 1839 onwards,
with Islamic law and French law constituting the legal framework. Personal laws
applied on the basis of religions of the various communities forming a kind of legal
pluralism. However, the Republic’s vision of total modernization, westernization and
secularization led to reform efforts that rested solely on import from major continental
jurisdictions both as to form and content. French administrative law was already put in
place during the time of the Ottoman Empire. The borrowed codes now were the 1926
Civil Code and Code of Obligations from Switzerland, the 1926 Commercial Code
from Germany, the 1926 Criminal Code from Italy, the 1927 Code of Civil Procedure
from Switzerland and the 1929 Code of Criminal Procedure from Germany. Thus,
from 1926 to 1930, within a span of five years a civilian legal system was created.
This meant that the legal framework was synthetically constructed through voluntary
and imposed receptions, imitations, adaptations and adjustments. As a result, an
eclectic and synthetic legal system was born, directly borrowed and translated from,
and significantly replicating, foreign civilian models.?® Such large-scale borrowings
transformed the mixed legal system into a civilian system, thus promoting the civil
law in Turkish. However, law was being infused from societies and laws socio- and
legal-culturally diverse from her own.

At times the choice of system to borrow from was driven by the perceived prestige
of'the model, and at other times by efficiency. Sometimes chance or historical accident
played a role. The fact that a number of different models were chosen, except on the
whole, the civilian tradition, might have given the borrowings “cultural legitimacy”.?!

For my purposes here, I will only deal with the Civil Code. To achieve the aim
of the vision and for the modernization of the civil law, the Swiss Civil Code was
chosen. This Code was preferred over the French or the German ones because it was
regarded as adapted to the multitude of cantonal customs; it did not use a technical
language and therefore would be more easily translatable; it was set out as briefly
as possible; it avoided judicial conceptualism; it favoured democratic equality by
allowing freedom of contract, freedom of testation, equal rights in intestacy and
equality of the sexes. Added to these reasons was also the fact that certain leading
personalities in the Turkish legal world, such as the then Minister of Justice, were
educated in Switzerland.?

The task of translating the trilingual Swiss Civil Code from its French version was
given to a commission of twenty-six members. A number of special commissions

20 Esin Oriicii 4 Synthetic and Hyphenated Legal System: The Turkish Experience 1:2 THE JOURNAL OF COMPARATIVE
LAW, 261-281 (2006).

2l Gianmaria Ajani, The Role of Comparative Law in the Adoption of New Codifications in ITALIAN NATIONAL REPORTS
TO THE XVTH INTERNATIONAL CONGRESS OF COMPARATIVE LAW, 65-82 (1998), at 68-69 and 80.

2 See ERHAN ADAL, FUNDAMENTALS OF TURKISH PRIVATE LAW (rev. 5" ed. 1998) at 44, 48.
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later translated most of the important commentaries on various branches of law into
Turkish. In fact, within the year 1926, Turkish legal experts translated and produced
three entirely new codes (Civil, Criminal and Commercial), and more were to follow.”

As a result of such far reaching translations, there were a number of problems
created, the least being that the Turkish translators were not all professional
translators but relied upon their knowledge of the specific foreign language necessary
for translating a Code: in the case of the Swiss Civil Code for instance, this was
French. One feature these translators had in common was skill in French, though
their knowledge of legal French differed. Possibly none had any training in legal
translation, though they were trained in law. There was a comparable problem in the
case of the Quebec Code translation into Spanish. Dorato tells us that “one feature
they [translators] all had in common was skill in Spanish, though their knowledge of
Latin Spanish differed: only a few of them had studied or practiced law in Spanish
speaking countries.” The “translators did not have much experience with respect to
Quebec law and its context” either.?*

We know that the three authentic versions of the trilingual Swiss Civil Code,
German, French and Italian texts, prepared with great care, are all equally
authoritative. And yet, there are various discrepancies between the three texts. The
French, German and Italian versions of the Swiss Civil Code do not always agree.
Since in Switzerland all the versions have equal value, in case of doubt, the judges
have to resort to all versions and may have to make a choice between versions while
interpreting the law, but not in Turkey. It is not difficult to expect that there were and
still are problems created as a result of translations and building a system based on
translation. If a faithful translation of the Swiss Civil Code were to be provided, the
translators of such a multilingual text should not have ignored the legal authority of
each of the languages. Translating a trilingual Code into a fourth language as such
creates a serious problem in itself, let alone when only one version is used. As Dorato
points out, it is a requirement to get to all the texts (three in our case) and to take them
all into account.”> However, she tells us that in the Quebec translation of the code
into Spanish, “even if the English version had an important role, the French version
seems to have been considered the source text and the English version mostly as a
translation of it”, though the translators knew that this was an officially bilingual
code.?

Neither did the Turkish translators have a basic knowledge of the legal system
of the language they were translating from, which is a prerequisite “to properly

% Code of Civil Procedure (1927), Code of Criminal Procedure (1929), Bankruptcy Code (1929) and Maritime Code (1930).
2 See Dorato supra note 2, at 606 and at 609.

¥ jd at 602.

2% 1d,at611.
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translate at a scholarly level”.?” A number of Turkish academics thereafter had most
of their training in universities in the countries whence the receptions came. They
then undertook the fitting of the models to the Turkish situation and the tuning of
them. In the early years of the Republic language training and translations were
extensive. Fortunately for the Turkish legal system, again in the early years of the
Republic, as a consequence of a historical accident, Swiss, Austrian and German
immigrant academics also contributed to the new legal system. This greatly helped
the imported system to take root.?® Professors such as Schwartz, Kénig, Neumark and
Hirsch, were given sanctuary in Turkey before the Second World War, and held posts
in the Turkish universities of Istanbul and Ankara. The presence of such Professors
in Turkey at the time of reception fuelled the spread of civilian legal ideas. Many of
their Turkish assistant lecturers later themselves became professors and so helped the
“internal diffusion” and subsequent “infusion” of the law.”

A Turkish Civil law, a Turkish Commercial law, a Turkish Criminal law, a Turkish
Criminal Procedure, a Turkish Civil Procedure and other laws have developed over
the years, slowly diverging from the source-laws. Nonetheless, even today, the higher
courts, as the interpreters of the law, at times make use of the models when reaching
decisions. They never base a decision solely on the source-law but the foreign models
are still seen as aids to further modernization, as stimulus and corrector, aiding
interpretation of the translated texts.

I must now mention three specific factors to illustrate the vastness of the task. The
first factor is the peculiarity of the Turkish language and its total difference to the
source languages: Turkish is a member of the south-western or Oghuz group of the
Turkic languages. Other members of the group are the Turkic dialects of the Balkans;
Azeri or Azerbaijani, spoken in north-west Iran and Azerbaijan; the Qashqai of south
Iran; the Turkmen or Turcoman of Turkmenistan.*°

Turks were converted to Islam from the tenth century onwards and adopted the
Arabic alphabet. A vast number of Arabic terms related to theology, thought and

27 Mattei et al supra note 10 at 159. In fact again Dorato points out that in the Quebec experience, the translators did not know

of “the Quebecer’s perspective”, not having had contact with ‘the Quebec reality’. See Dorato supra note 2, at 605. They
“did not have much experience with respect to Quebec law and its context” either. id, at 609.

2 On an extensive history and the importance of this event see, HORST WIDMANN, EXIL UND BILDUNGSHILFE:
DIE DEUTSCHSPRACHIGE AKADEMISCHE EMIGRATION IN DIE TURKEI NACH 1933 MIT EINER BIO-
BIBLIOGRAPHIE DER EMIGRIERTEN HOCHSCHULLEHRER IN ANHANG (1973).

2 See Esin Oriicii, The Infusion of the Diffused: Four Circles of Diffusion Infusing the Turkish Legal System, in SUE
FARRAN ET AL (eds) DIFFUSION OF LAW: THE MOVEMENT OF LAW AND NORMS AROUND THE WORLD
(Juris Diversitas Series, Ashgate Publishers., 2015).

30 See GEOFFREY LEWIS, TURKISH GRAMMAR (1967) at ix. For those unfamiliar with the Turkish alphabet: it contains
the letters ¢, 5, g, 0, i and 7 (undotted i) both in the lower case and the upper case, in addition to twenty-three letters from the
Latin alphabet (i.e. not q, w or x). Most Turkish consonants are pronounced as in English, most of the vowels as in Italian, but
there are some variations. The Turkish ¢ and i are like the German, or like the vowels in French peu and #u, dotted Turkish 7
like 7 in “sit’, the undotted i (1) something between i as in ‘will” and « as in ‘radium’. Among the consonants ¢ and g are like
sh and ch, as they are pronounced. C is pronounced like the j in ‘jet’. The g, after e and i - roughly as y in ‘saying’, after o, J,
u, 0- roughly as ‘sowing’, after ¢ and 1, hardly sounded, but has the effect of lengthening the vowel. On the new alphabet see
GEOFFREY LEWIS, THE TURKISH LANGUAGE REFORM: A CATASTROPHIC SUCCESS (1999) at 27-39.
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civilization entered the language. When the Seljuk dynasty was overrun by Persia in the
eleventh century, Persian became the language of Turkish administration and literary
culture. As a result, the “educated Turk’s vocabulary” was formed by “thousands of
Persian words [which] joined the thousands of Arabic words”.?! By the end of the
thirteenth century, this hybrid language became the official language of the Ottoman
dynasty. The speech of the majority of ordinary Turks, however, was always Turkish.

In 1928, the Arabo-Persian alphabet was replaced by the Latin one, but as a result
of the nationalist element in the change, the new letters were not called Latin, but
“Turkish”, in contrast to the old Arabic script. Because the Codes had been translated
into Ottoman Turkish and promulgated in 1926, and published in the old script, after
the change to the new alphabet, they had to be re-written, that is transcribed from the
Arabic alphabet to the Latin one. The new versions appeared in 1934.32 Thereafter a
substantial language reform movement began. Ottoman Turkish was eliminated and
Turkish words replaced Persian and Arabic words. Where none were to be found,
they searched for words from other Turkic languages, and even sometimes invented
new ones. New words were coined from Turkish roots, or from western words.
Inevitably, this movement also impacted the Codes. Although the script was changed
and an effort was made to keep the language simple, for a long time, the terminology
remained mostly unchanged.

It must be remembered that the existing Ottoman legal language was totally
different to the new source languages. French, German and Italian, had no connection
with Arabic, Persian and the legal target language Turkish - be it Ottoman Turkish or
modern Turkish.

The second factor is that this difference was not only due to the fact that the languages
were not related in any way, but also that “most” of the existing legal institutions
and mentality from the Ottoman times hailed from Islamic law: a different culture. I
say “most” here advisedly, since following the Reformation movement (7anzimat) in
1839, the Ottoman Empire moved, as noted, from being an Islamic State to becoming
a mixed legal system, by borrowing a number of Codes from France in order to
appease the western powers: in 1850 Commercial Code, in 1861 Commercial Court
Procedure, in 1863 Maritime Code (also influenced by the Belgian and the Prussian
Codes), and in 1879 Code of Criminal Procedure. These were also translations.

Furthermore, the potential users of the translations, judges and lawyers, were
not familiar with the source languages, source culture or the source-laws. Martin
Weston observes that, “the fundamental difficulty in translation of any kind is how

3 id at xx.

32 The texts became in time virtually incomprehensible. However, there was later an edition of the Civil Code, where the 1934
text was on the left hand page and a translation into the Turkish of 1970s on the right. The new 2002 Code is more accessible
to lawyers, though not necessarily to laymen.
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to overcome conceptual difference”.?* A concept or institution peculiar to the source-
language-culture is said to be “more or less untranslatable”, all else being “more or
less translatable”.** Then the translator can opt for equivalence looking for equivalents
in the target language for terms of the source language legal systems.’® As certain
terms of art in the source legal traditions did not exist in the Turkish one, this was not
possible in all cases in the Turkish situation.

Because legal terminology has system-specificity, equivalents work well when the
legal systems concerned are nearly the same or very similar. There are also “vast
networks of associations of a word in one language that cannot all be transposed into
the other, such that there must be a loss of connotative significance in the process”.*
If one were to go for “functional equivalence”, then, similarly, in the Turkish case, one
would also come across problems arising from the above differences while looking
for “the nearest situationally equivalent concept”.?” So, “how should translations be
elaborated when a legal phenomenon has no exact equivalent in two languages?”*
This has been a significant problem in Turkey.

The third factor to be noted is that the Turkish language is phonetic in the sense that
in the system of writing and pronunciation there is a direct correspondence between
symbols and sounds. If foreign words are borrowed either in terms of loan-borrowing
or calque, they must be converted into Turkish symbols to be pronounced correctly.
Previously, the spellings were changed when words were generally borrowed from
French, German, Italian and English to fit the phonetic Turkish language. For
example, French “station” became “istasyon”, Italian “scala”, “iskele”, German
“schlep”, “silep”, English “steam”, “istim” and so on.* Today, this does not seem to
happen. Not only that, but English seems to have entered the Turkish language at an

enormous speed. Geoffrey Lewis calls this “the new yoke”*

In spite of the fact that Roman law was taught in Law Faculties in Turkey, jurists
in Turkey know no Latin. Therefore, Roman law terms and Latin phrases, which may
be attractive as neologisms, could not have been retained in Latin as the basis of the
Turkish language is not Latin.

While reminiscing of his years of teaching Commercial Law in Turkey, Professor
Ernest Hirsch, one of the foreign professors working in Turkey during the formative

3 Weston supra note 7 at 9. Also see de Groot, supra note 14 at 538.
3 Weston id.

3 de Groot, supra note 14 at 539-540.

36 Curran supra note 10 at 679.

‘Weston supra note 7 at 21.

Curran supra note 10 at 678.

3 See for more examples, Lewis (1967) supra note 30 at 9.

4 Lewis (1999) supra note 30 at 133-139.
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years of Turkish law,*" writes that he was not using the Turkish Commercial Code
since he knew no Turkish. Rather, he used two unofficial French translations of it,
which were not identical. He points out that in the preparation of the Commercial Code
(1926/1929) a number of translators used different foreign Codes, not just the German
one. The Code was therefore eclectic and in its translation a variety of terminology
was used, depending on the translator. He reports that his Turkish colleagues told him
jokingly, that, “the Code is a Russian salad in need of mayonnaise to be put on top by
you”.*? He further admits that since he studied the Code from those inadequate French
translations and lectured in German, the lectures then being translated into Turkish, all
the lectures were partially ambiguous and partially incomprehensible!

Most of the codes have been updated in our day: the Civil Code in 2002, the
Criminal Code in 2005 and the Commercial Code in 2011, but the bases have not
changed and they still carry the stamps of the translated laws of the 1920s, though
these new codes are not direct translations any more.

4. ONE INTO THREE: THE LOUISIANA CODE

I am aware that I will be partially “taking coal to Newcastle” or more colloquially
here, “sand to the beach”, when I talk of the Louisiana experience at Louisiana State
University. Be that as it may, let us now turn our gaze to the Louisiana experience.
When we look into the history of codification in Louisiana, if the 1769 O’Reilly’s
Code* based on Spanish law transforming Louisiana into a Spanish ultramarine
province is left to one side, we see as the first important enactment the 1808 Digest:
‘A Digest of the Civil Laws now in Force in the Territory of Orleans, with Alterations
and Amendments Adapted to its Present Form of Government’. This Digest known
as the Louisiana Civil Code of 1808* was bilingual, published both in French and
English, the English version being a translation from the French original. This is
the Code which was revised in 1825, again as a bilingual code, and finally in 1870.
As revised and amended, the 1870 Code, now monolingual and only in English,
but bilingual in spirit, remained the foundation of Louisiana private law until very
recently. Even today, parts of the 1870 Code are deemed applicable.

The 1808 Civil Code or Digest was based on a variety of sources, its model being
the preparatory works and the final text of the French Civil Code of 1804, together

41 Ernest Hirsch, Yasama ile Ogreti ve Yarg: Arasindaki Karsilikli Baglilik’ (Reciprocal Ties between Legislation, Education

and the Judiciary) in 50. YIL ARMAGANI: CUMHURIYET DONEMINDE HUKUK, istanbul Universitesi Hukuk
Fakiiltesi No: 1888/421, 173-189 (1973), at 173.

2 Idat176.

4 There are vibrant discussions on whether O’Reilly Code repealed the French law that prevailed in Louisiana then, as French
law was still in force at the time of the Purchase (especially between Tucker, Batiza and Pascal). However, there is no
published projet acknowledging the debt to either of the sources.

4 Here too we must say that the discussion as to whether the Code was a Code or a Digest, even for the present one, never
went away.
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with Roman law, Spanish law and Common law. One might say that Spanish law
remained in the blood, though the French model dominated: when there was an
obvious difference between Spanish and French laws, the redactors were careful to
adopt Spanish solutions.*

The 1808 and the 1825 Civil Codes were mainly a blend of two specific sources
(French and Spanish) and both Codes appeared in French and English, first drawn
up in French and then translated into English. Although both versions had equal
status officially, there were a number of errors in the English text. In the event
of obscurity, ambiguity, fault or omission, both texts were to be consulted and
mutually serve the interpretation of one or the other. This was the case for the 1808
enactment. For the 1825 one, the two texts were printed on facing pages and there
were no provisions for the resolution of conflicts between the two texts. Because of
the poor quality of the translation, the courts came to the conclusion that the French
text was to be controlling. This strengthened the place of French culture in the
Louisiana civilian tradition since the legal profession had to be familiar with French
legislation, jurisprudence and doctrine.

Although, the 1825 Code followed the French Civil Code closely and the redactors
relied heavily on French doctrine and jurisprudence, still the Roman and Spanish
sources were there, their basic assumptions and character being retained unless
better rules could be found or devised. The redactors also identified their sources
for the amendments, deletions and additions. The still bilingual 1825 Code, as an
all-inclusive piece of legislation, intended to break with the past. It was not just an
amendment of the 1808 Digest. Its article 3521 stated that,

The Spanish, Roman and French laws, which were in force in this State, when
Louisiana was ceded to the United States, and the acts of the Legislative Council,
of the Legislature of the territory of Orleans and of the Legislature of the State of
Louisiana, are hereby repealed in every case, for which it has especially provided in
this Code, and that they shall not be invoked as laws, even under the pretence that
their provisions are not contrary or repugnant to those of this Code.

Not seeing this to be sufficient in view of the attitude of the Louisiana Supreme
Court, in 1828 the Great Repealing Act was passed.

We see that this blend survived in the 1870 Code, though now only in English.
This Code was published under the title “The Revised Civil Code of the State of

4 See Vicenc Felliu, Dennis Kim-Prieto & Teresa M Miguel, A Closer Look: A Symposium Among Legal Historian and

Law Librarians to Uncover the Spanish Roots of the Louisiana Civil Law (2011 28 INTERNATIONAL JOURNAL OF
LEGAL INFORMATION, 295). The authors consider the debate regarding whether the origin of Louisiana civil law is
based in the Spanish or in the French legal tradition which has been ongoing since incorporation into the United States. They
propose and demonstrate that the Spanish, not French, civil law had an enormous influence on the creation and evolution of
Louisiana civil law and that this legacy resonates today.
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Louisiana”. Actually it was substantially the Code of 1825. The revision related to the
elimination of certain provisions such as those concerning slavery and incorporation
of amendments made with integration of acts passed since 1825. The articles were
thus re-numbered. The question then became whether the French text was still to be
regarded as the controlling text as and when a conflict occurred between the English
and the French versions in the untouched articles of the 1825 Code, now in the 1870
Code. Because the French and Spanish speakers in Louisiana had vastly dwindled,
this approach became untenable however. Nevertheless, the 1870 Louisiana Civil
Code was both functional and durable.

In the last decades of the twentieth century, countries such as Quebec, the
Netherlands, Belgium and France all felt the need to update their codes, as these
codes did not anymore reflect or respond to the social needs of the populace. The
Louisiana legislature also decided to produce a new code and, similar to the Dutch,
chose the method of selective revision of individual titles and chapters. The revision
started in 1987 and within ten years most of the Code was completely revised.
The present Code (or as some have it, the new Digest*) has other sources than the
classical French and Spanish, though all in the civilian legal tradition. There are for
instance, references to German, Greek, Italian, Quebec, Swiss and even Ethiopian
Codes, as pointed out in the comments following the articles of the Code. Thus it
does indeed enhance the visibility of the civil law tradition and as such it can be
expected to contribute further to the American common law culture in the other
American states and the federal law. This can be assessed as promoting the civil law
in English.?’

By translating the Code into French and Spanish, the visibility will be further
enhanced.*® We know that already the 1825 Louisiana Code has had its impact on a
number of Latin American civil codes, such as the Chilean (1855), which influenced
later Latin American codifications such as the Ecuador of 1857, Colombia of
1873/1887, El Salvador of 1859, the Brazilian of 1864, and Puerto Rican and the
Argentinean ones of 1871.% The Argentinean Code then became a model for others
and also influenced the revisions in 1984 of the 1870 Louisiana Code in the area of
conventional obligations. The 1825 Louisiana Civil Code served as a natural model
for the drafting, style and substance of these Codes in Latin America. According to

4 See Vernon Palmer, The Death of a Code - The Birth of a Digest (1988) 63 TULANE LAW REVIEW, 221-264; Vernon
Plamer, Revision of the Code or Regression to a Digest? A Rejoinder to Professor Cueto-Rua (1989) 64 TULANE LAW
REVIEW, 177-186, among others.

However, see, Alain Levasseur & Vincenc Feliu, The English Fox in the Louisiana Civil law Chausse-Trappe: Civil Law
Concepts in the English Language; Comparativists Beware 69 LA.L.REV (2009), 715.

4 The French translation is well under way. We must remember here that while, obviously, the translation is into standard
French, the position of Cojun French, spoken by some in Louisiana, is neglected (See the emphasis in the 1968 CODOFIL
Council for the Development of French in Louisiana report, as discussed in 2014 by James Etienne Viator, (2014) 60
LOYOLA LAW JOURNAL, 273.

4 See Rolf Knutel, Influence of the Louisiana Civil Code in Latin America, (1996) 70 TULANE LAW REVIEW, 1445-1477.
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Knutel, ‘the Louisiana Civil Code, animated by the spirit of Roman Law and of civil
law, has been “the means of transportation through which, the fruits and results of
this legal thinking arrived in the then—modern and young South American states.”
In addition, in the Caribbean Basin, the Civil Code of St Lucia was also impacted by
the Louisiana Civil Code.

Even the Spanish Civil Code was influenced by the Preliminary Title of the revised
edition of the 1870 Louisiana Code, in the changes introduced into the text of the
Spanish Code, which is younger than the 1870 Louisiana one. Thus Louisiana Civil
Code provisions were exported into Latin America, back to Spain and Europe in the
“Old World”.*" As Knutel notes:

The Roman legal institutions, maxims, and solutions to legal problems travel
around the world, from Rome to France and Spain; from there to Louisiana,
from Louisiana to Latin America, and from Latin America back to Louisiana
and back again to Europe. They may change their appearance, but in their
substance, they remain Roman.>

Hopefully, the Louisiana Civil Code will again be a model for Latin American
code revision projects, competing with the Quebec Code. In this context, the Spanish
version rather than the French should prove to be the more valuable of the two.

In sum, viewed from a historical point of view, today’s translation of the present
Louisiana Civil Code into French and Spanish does not come as a surprise. The
affinity to both French and Spanish laws has been there from the start. We also have
to remember that although the 1808 and 1825 Codes were bilingual, the French text
was the controlling text, as it was claimed that the English translation was done in
a hurry and was not very accurate. Even after the 1870 Code this discussion did not
die away. Again from a historical perspective, today’s translation project signifies
Louisiana’s legal and cultural heritage and a return to an original identity that is based
on French and Spanish cultures. Though not its overt aim, this “one into three” can
therefore also be regarded as a rekindling of the past, a nostalgic move towards a past
heritage that might be in the process of being lost.>* Because common law influence
expanded, and the 1870 Code faced the danger of becoming just another statute, the
new Code and this translation project is also making a statement. Re-asserting the
civilian past may be seen as a stamp of identity in a common law surrounding in the

0 ibid, at 1467/68. Knutel also asks the question (1451/52), why would the lawmakers of a Code think it would be helpful
or appropriate to borrow a foreign code (the LCC) for their work? He gives as reasons, it was relatively easy to gain
knowledge; the 1825 LCC was the first civil code of the New World and therefore became a model; and the community
played a role in legal development.

S Ibid, at 1451 and Shael Herman, ‘Louisiana’s Contribution to the 1852 Projet of the Spanish Civil Code’, (1982) 42
LA.L.REV 1509, 1512.

32 Knutel, supra note 50 at 1474.

33 For elements in mixed legal systems that are endangered, see contributions in SUE FARRAN, ESIN ORUCU & SEAN
Patrick DONLAN (EDS), A STUDY OF MIXED LEGAL SYSTEMS: ENDANGERED, ENTRENCHED OR BLENDED
(Juris Diversitas Series, Ashgate Publishers, 2014).
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twenty-first century, a century that is today regarded as the century of the common
law and of the American kind.>*

Viewed from a comparatist’s point of view, the comparators for Louisiana are the
Quebec and the Dutch experiences. For instance, when the trilingual edition of the
Civil Code of Quebec came out in 2008, the Spanish version was added to the French
and English versions as the third column on the left. The format of three columns side
by side was preferred and “the metamorphosis from translation to trilingual Code is
also emphasized by the title: ‘Codigo Civil de Quebec —Code Civil du Quebec-Civil
Code of Quebec’”.” This is a Code presented in three languages. Neither is there an
indication that the Spanish version lacks authority. Different to the Louisiana and
the Dutch Codes which are “one into three” cases, the Quebec Code was a bilingual
text being translated into a third language: “two into three”. Last but not least, an
important question is, “which Spanish or whose Spanish?” When there are regional
variants of the language into which a code has to be translated, should one search
for or create a neutralized language? In the Quebec experience, although mainly the
Argentine version of Spanish was used, Dorato says that “the Spanish ‘neutralization’
that appeared in the second stage, seems to have been more a search for a neutral
Latin-American Spanish than an international Spanish.”>® Would looking at the
Spanish as used in the EU legislative translations have helped?

5. ROUNDING UP

According to Eva Hoffman unless “the entire language” around the word or
its audience are transported, distortions occur in translation of even a single word
in “transporting human meaning from one culture to another”.”” Pierre Legrand
claims that “legislation cannot make mores”.>® As seen earlier, the entire Turkish
legal system, which is fully functioning, is built on such institutional transfers and
translations, with a different and brand new audience and has been keeping lawyers,
judges and academics active since 1926.

A great believer in receptions, and therefore - we can infer - translations, as a way
forward for legal systems, Alan Watson is of the view that even when misunderstood
or even mistranslated, a borrowed institution or concept may solve the problems for
the solution of which it was borrowed. He says, “[...] a total mistake as to the meaning
of'the rules which it is thought are being borrowed need not stop the creation of a new

See for example, Agabin, Pacifico, Philippines: The twentieth Century as the Common Law's Century in ibid, 61-87.
5 Dorato, supra note 2, at 609.

¢ Ibid. at 617.

7 EVA HOFFMAN, LOST IN TRANSLATION: A LIFE IN ANEW LANGUAGE (1991, 2008), 272-273.

8 Pierre Legrand, The Impossibility of Legal Transplants (4) MAASTRICHT JOURNAL OF COMPARATIVE AND
EUROPEAN LAW 111, (1997), at 119.
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doctrine nor prevent it becoming authoritative and important”.> Furthermore, “[...]
foreign law can be influential when it is totally misunderstood”.®® When one looks
at the Turkish experience again, it can be said that Watson’s views can be endorsed.

One thing is certain and that is that the Turkish experience defies the romantic
view that there is an indissoluble bond between law, language and culture.®! This
experience therefore, can also be studied as a useful empirical work on the relations
between language, culture, translation and comparison, and the value of a Code in
more than one language. Is this relationship indeed as profound as is purported?

One crucial question to pose related to all translated codes must be: why translate
a code? Aims and reasons vary.

By creating completely new laws, the aim of the Turkish experience was to
demolish the foundations of the old legal system. Not only that, but the intention was
to regulate, by means of legislation, the relationships of the people, not according to
existing customs, usages, and religious mores, but according to what it was thought
these relationships ought to be. In fact, to achieve this aim, the received Codes were
accompanied by eight radical social reform laws (Inkilap Kanunlart), establishing
secular education and civil marriage, adopting the Latin alphabet and international
numerals, introducing the hat, closing the dervish convents, abolishing certain titles
and prohibiting the wearing of certain garments. The constitutionality of these
laws cannot be challenged even today (Art. 174 of the 1982 Constitution), nor can
their amendment be proposed.®* The radical reforms in Turkey aimed at the basics:
language reform, a new western system of law, a new sense of national identity based
on a newly created culture, excluding the unwanted Islamic and Arabic elements of
the Ottoman heritage, creating a civil law tradition.

Can it be suggested here that the Turkish Codes, originally all translations from
civilian codes, might be vehicles to “spread the word further a-field” as models for
the newly emerging Middle East, Turkic and North African countries.

The aims of other experiences are quite different and not as revolutionary or even
radical as the Turkish one. The present aim of the Louisiana experience for instance,
is not that radical: Enhance visibility and promote the Louisiana civil law, which is
in English, mostly to countries in Latin America. Since this new code has its sources
in a number of civilian codes, it is a fine example of a synthetic amalgam worth
exporting. Time will show its destiny as a trilingual code. The wider impact of the

% ALAN WATSON, LEGAL TRANSPLANTS: AN APPROACH TO COMPARATIVE LAW, at 52 (1974).
0 id at 99.

' Discussed by Michele Graziadei, Comparative Law as the Study of Transplants and Receptions in MATHIAS REIMANN
AND REINHARD ZIMMERMANN (eds) THE OXFORD HANDBOOK OF COMPARATIVE LAW, 441-475 at 469
(2006). See also Grossfeld, supra note 5 at 101; and Dorato, supra note 1 at 618.

%2 However, change is in the air as a new Constitution is being prepared.
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more recent codification effort has already been felt in, for instance Estonia, through
the help of Professor Yiannopoulos in the production of the Estonian Civil Code,
although the direct influence of the Louisiana Civil Code was limited.*

The main aim of the Quebec experience can be compared to the Louisiana one.
The Quebec Code is also the main competitor to the Louisiana Civil Code. Already in
English and French, its Spanish version may prove useful if the aim is to spread the
word and act as a model in Latin America. It is a vehicle for exporting Quebec legal
ideas into Spanish-speaking countries.® In the Preface of the Code, a number of aims
are stated. The trilingual Code is presented as a tool for legal practice in Quebec as
well as having a theoretical use as an asset in comparative law. Another aim, again
stated there and more important for our purposes here, is to serve as an inspiration to
a number of foreign legislatures.®

The aim of the Dutch translations, especially into English, is to enhance its
position as a prospective model in the emerging democracies in Eastern Europe and
also have an impact on the scholars and politicians in multilingual European Union
law making. Dutch not being an international language shared by a large number
of nations, and English seemingly becoming the new lingua franca, this prospect
has definitely been strengthened by this translation process. It is a true expansion
of visibility of a civilian system into the English language and into the common law
world, mainly within the context of the European Union.

The aim of the Philippines translation was the preservation of the Spanish civilian
heritage in a country where Spanish as an official language has been lost and the
impact of American common law has grown exponentially.

Obviously, the Turkish experience is not similar to the others such as Louisiana,
Quebec or the Dutch also in another way, in that here it is the recipient that translated
someone else’s codes and not the Swiss, Germans and Italians that translated their
own codes into Turkish.

The final words must be that the most important factor in all these projects is
the human factor. Through creative interpretation, mistakes and inaccuracies in
translation (unless they are there on purpose) can be either eliminated over time with
minor corrections or give a different direction to the law compared to the source-laws.

% See, Paul Varul & Heiki Pisuke, Louisianaa’s Contribution to the Estonian Civil Code (1999) 73 TULANE LAW REVIEW,
1027-1031. Since parts of the LCC, specifically on Property law (arts 1994-1999) impacted the ECC, can we then say that
LCC was partly translated into Estonian?

% Dorato says, for this ‘the timing was excellent since this was a decade of re-codification efforts in Latin American countries.’
Previous successful efforts include Paraguay (1985), Peru (1984) and Brazil (2009). Dorato, supra note 2, at 604. When
Argentina wanted to reform its Civil Code, the bill that was passed was to “a significant extent inspired by the Civil Code
of Quebec”, “recently enacted, clearly written and [considered] an excellent infusion between civil law and common law”.
The Bill never came into force however, and Argentina still has its 1871 Code, impacted by the LCC. id at 603-604.

% See ibid, at 594.
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For this, an active judiciary and creative academics are needed. Louisiana definitely
has them in abundance. The hope is that they will continue to enthuse those in other
jurisdictions and also help in training multilingual jurists.

May the word be spread and visibility enhanced to the glory of the Louisiana
mixed legal system.

As to the civil law, a quote from Shakespeare Sonnet 8 sums it up: “being many,
seemingly one”.
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