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HOME WORK CONTRACT?
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Abstract

Article 461 of the Turkish Code of Obligations; “A home service contract is defined as the contract
that the employer undertakes to see in his own home or in another place to be determined, in person or together
with family members, for a fee.“ This definition is in line with the definition of International Labor
Organization's Home Working Convention No. 177. Working at home, that is, depending on an employer,
without the supervision of the employer, working at home under the contract, emerged with the industrial
revolution of the 18th century and is becoming increasingly widespread today. The concept of working at
home is not the daily work of homework, cleaning, cooking, as well as continuous household chores such as
child and elderly care. In determining whether a work carried out at home can constitute the subject of the
home service contract; the employer must give the job and the worker must carry out the job and need material
and work tools when performing the job. In addition, the worker must deliver the completed work result to the
employer and the employer must be able to use the work result in his own production or directly in the market.
The provisions of the Labor Law do not apply to homework contracts. In our study, the need to protect
employees in terms of “Home Service Contract”, Law of Obligations and related legal regulations will be
evaluated.
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EVDE HIZMET SOZLESMESI

Oz

Evde hizmet s6zlesmesi Tiirk Borglar Kanunu’nun 461 nci maddesinde; “Evde hizmet s6zlesmesi,
igverenin verdigi isi, is¢inin kendi evinde veya belirleyecegi baska bir yerde, bizzat veya aile bireyleriyle
birlikte bir iicret karsiliginda gormeyi iistlendigi sozlesmedir.” seklinde tanimlanmistir. Bu tanimlama
Uluslararas1 Calisma Orgiitii’niin 177 sayili Evde Calisma Sozlesmesi’nde belirtilen tanimla da paralellik arz
etmektedir. Evde galisma, yani, bir isverene bagli olarak, isverenin denetimi olmaksizin, s6zlesme geregi evde
caligma, 18.ylizyillda yasanan sanayi devrimiyle birlikte ortaya cikmistir ve gilinlimiizde gittikce
yayginlagsmaktadir. Evde ¢alisma kavrami, evinde calisma, temizlik, yemek yapma gibi giindelik islerin yani
sira, cocuk ve yagh bakimi gibi siirekli ev isleri degildir. Evde yiiriitiilen bir igin, evde hizmet s6zlesmesinin
konusunu olusturabilip olusturamayacaginin belirlenmesinde; isverenin isi vermesi ve is¢inin bu isi yerine
getirmesi ve isi yerine getirirken malzeme ve is araglarna ihtiyag duymasi gereklidir. Ayrica, is¢inin
tamamlanmis i sonucunu isverene teslim etmesi ve isverenin i sonucunu kendi liretiminde veya dogrudan
dogruya piyasada kullanabilmesi gerekmektedir. Evde is sozlesmelerine Is Kanunu hiikiimleri uygulanmaz.

# Editorler Kurulu’na Ulastigr Tarih: 05.12.2019 Kabul Tarihi: 10.12.2019
Bu makale 14-16 Ekim 2016 tarihinde Antalya’da gergeklestirilen International Conference of Strategic Research in
Social Science und Education (ICosResSSE 2016) “Home Work Contract” baslig: ile sozli bildiri olarak
sunulmustur.

Dr. Ogr. Uyesi, Necmettin Erbakan Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali,
bsarihan@erbakan.edu.tr , ORC ID: 0000-0003-4686-3752.

Necmettin Erbakan Universitesi Hukuk Fakiltesi Dergisi, C. 2. . 2, 2018.


mailto:bsarihan@erbakan.edu.tr

SARIHAN / Home Work Contract

Calisgmamizda, “Evde Hizmet S6zlesmesi”, Borglar Hukuku agisindan ¢alisanlarin korunmasi geregi ve buna
iliskin hukuki diizenlemeler degerlendirilecektir.

Anahtar Kelimeler: Evde ¢alisma, 6098 Sayili Kanun, igveren, evde ¢alisma sézlesmesi.

INTRODUCTION

One of the important regulations brought alongside the law no. 6098 Turkish Code of
Obligations effectuated on 01.07.2012 is “Home Work Contract”. Service Contract is regulated in the
sixth part of the second section where private liability relations are regulated in the Turkish Code of
Obligations. In the first section of this part, “General Service Contract (TCO. 393-447), in the second
part “Marketing Contract (TCO 448-460), and in the third part “Home work Contract” regulations
are found. General provisions to be applied to the service contracts were described under the title of
“General Service Contract”; and special provisions have been introduced regarding ‘“Marketing
Contract” and “Home work Contract” as subtypes of service contract.

Home work contract is defined in article 461 of Turkish Code of Obligations as: “Home work
contract is a contract where the employee agrees to carry out the duties as defined by the employer in
the employee’s ow n home or somewhere else specified by himself/herself or with family members
in return for a fee.”. This description is in parallel with the description specified in the C177 Home
Work Convention of International Labour Organisation. Home work, in other words, conventionally
working from one’s home employed by but without the supervision of the employer, emerged with
the Industrial Revolution in the 18th century and spreading widely into modern times.

The concept of working from home does not mean undertaking the routine domestic chores
in one’s house such as cleaning, cooking or looking after children and the elderly. In order to
determine whether a job carried out at home qualifies as subject to Home Work Contract; the
employer must set the work, the employee must deliver and the employee must need equipment and
tools in order to deliver the obligations. Also, the worker must deliver the end-result and the employer
must be able to use the end-product in own productions or directly on the market. Production of
industrial and trade goods made by hand or using a machine, work that involces the processing and
improvement of produced goods, financial and technical studies, journalism and scientific studies,
and artistic works can be subject to home work contract. In today’s world, textile and food sectors
involve a substantial amount of home work.

In our study, we evaluate the requirement to protect the workers and the legal regulations
regarding the matter within the Code of Obligations “Home Work Contract”.

I. HOME WORK CONTRACT CONCEPT ON THE WHOLE

The recent rise in trade, technological and economic needs have required amendments to the
classic employment models. As a results of these amendments, work relations have become more
flexible and new work forms have emerged. In the eye of these matters, Turkish Code of Obligations
(no. 6098) regulated home work contract as a subtype of service contract?.

Home work contract is a contract where the employee agrees to carry out the duties as defined
by the employer in the employee’s ow n home or somewhere else specified by himselt/herself or with

1 EREN, Fikret, Bor¢lar Hukuku Genel Hiikiimler, 2012, Ankara, s. 567; ZEVKLILER, Aydin/GOKYAYLA,
K. Emre, Bor¢lar Hukuku Ozel Borg jliskileri, 2013, Ankara, s. 451; KARAKISLAK, Sahra, Yeni Tiirk Borglar
Kanunu Kapsaminda Evde Calisma, BAUHFD, C.8, S.89-90, Y. 2012, s. 219.
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family members in return for a fee (TCO art.461). The articles warrants that the worker agrees to,
alone or with family members, i.e. sew dowry, bedspreads, clothes, gives them to a shop and package
the goods delivered. In other words, the article regulated the home work in the traditional sense.

Home work contract is an atypical service contract. Atypical service contract is a service
contract that is subject to special rules in terms of essence and form, and is differentiated with
techniques such as either limiting the period of the service contract or the job duration, or flexible
employment?. Home work contract which used to cover home-based jobs like weaving, packaging,
decoration, now covers a wide range of jobs with the effect of labour economics. Today in many
countries transactions take place at home without having to go to a workplace. It is widely used in
jobs that require specialism such as architecture, engineering, translation, tax consultancy, and
editing®. The biggest separating factor between home work contract and general service contract is
that the worker provides the service in their own home or a location of their own choice, not at the
workplace of the employer. Even though the worker is bound by the instructions of the employer and
economically dependent, the legal dependence has either completely vanished or significantly
diminished*. Since the employer can not supervise the undertaking of the job, the worker is free to
assign their own working hours. However, the job being carried out without the supervision of the
employer does not mean that the employer has no control in the home work contract. The employer
audits during the deliverance of the obligations, not during the undertaking. The subject of general
service contracts constitutes the transaction. The worker has no responsibilities whatsoever from the
end-result of the job. Poor transaction does not affect the worker’s qualification to payment, however
the worker is required to compensate for any losses. Whereas in home work, the worker is responsible
from the end result, too. Moreover, in home work contract, the payment is usually set per piece®.

Another important difference is that it is not the worker himself/herself who has to undertake
the job. The employer party of the contract can be a person or a corporate body, however the worker
party must be a person due to the nature of the job subject to contract. The worker can receive help
from family members based on legal reasons®. Since the traditional home work contract is preferred
in order to provide contribution to family budget, it is usually preferred by children, females, the
elderly and the disabled. There are no limitations to age, gender or health conditions specified by the
law. However, in order to prevent exploitation, the protective clauses of the Labour Law on age,
health condition and gender should be applied to home workers, too”.

There is no special regulation for this kind of employment model in the Labour Law (4857).
The fact that home work contract is regulated within TCO with special provisions does not hinder

2 MOLLAMAHMUTOGLU, Hamdi/ASTARLI Muhittin, I;s" Hukuku, 2012, Ankara, s. 420; KARACA,
Aybiike, Tiirk Borglar Kanununda Evde Hizmet S6zlesmesi, EUSBED, C. 5, S. 2, 2012, s. 372.

8 DULAY, Dilek, Tiirk Is Hukukunda Evde Calisma, 2016, Ankara, s. 9.

4 EREN, 2012, s. 567.

5 GULVER, Ender, Tiirk Borglar Kanununun Evde Hizmet Sozlesmesine iliskin Hiikiimleri Uzerine, Prof.Dr.

Berin Egin’e Armagan, TUHFM, C. 1, XXII,S. 2, 2014, s. 104; KANDEMIR, Murat, Evde Calisma Ve 6098
Sayili Tiirk Borglar Kanunu’nun Evde Hizmet Sézlesmesine iliskin Hiikiimleri, Prof.Dr. Berin Egin’e Armagan,
IUHFM, C. 1, XXII, S. 2, 2014, s. 157.

6 EREN, 2012, s. 568; ZEVKLILER/GOKYAYLA, s. 451; YAVUZ, Cevdet/ACAR, Faruk/OZEN, Burak,
Borclar Hukuku Dersleri Ozel Hiikiimler, 2012, Istanbul, s. 432.
7 DULAY, s. 132.
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workers benefit from the protective mechanisms of the Labour Law®. Law setter brought different
regulations due to the specific characteristics of this atypical work. Home work is defined in “Home
Work Convention” 1996, (No.177) of ILO as “...one working in one’s own home, other than the
workplace or another industrial location operated by the employer, producing goods or carrying out
a study assigned by an employer in return for payment”. According to this, those who have the
autonomy and freedom required in places chosen by them, with an exception of their own house or
workplace are not covered in the contract scope; the contract only covers home workers who work
within an obligatory relation. Republic of Turkey has not yet confirmed the convention number 177.

Il. THE SUBJECT OF HOME WORK CONTRACT

In the home work contract, which is an atypical service contract, the primary obligation of the
worker is delivering the obligations. In justification of TCO/461, some jobs that may be subject to
home work contract have been specified; such as the worker sewing dowry, bedspreads or clothes or
packaging goods for a shop at worker’s own home alone or with family members. However, not all
jobs that are carried out in worker’s own home or another location specified by the worker will be
subject to home work contract. In determining the subject of the home work contract, factors such as
the worker needing materials and equipment in order for the employer to assign work to the worker,
and the employer using the end-product in production or direct trade should be taken into
consideration®. For this reason, jobs like housekeeping, cleaning, childminding, gardening, cooking,
caretaking are not subject to home work contract. Because these jobs take place in a house that
belongs to the employer, not in the worker’s home or somewhere specified by the worker. Also it
does not include the factor of delivering the end-result of a job to the employer®. Jobs that require
specialism such as production of industrial or trade goods by hand or using machinery, processing
and modification of produced goods, embroidery made on fabric using hand machinery, weaving
products, assembling parts, scientific studies, artistic works, translation, bookkeeping, architectural
projects, and journalism may be subject to home work contract?. In today’s modern working world,
home work is common in many sectors. In textile sector, the embroidery on the produced fabric,
sawing the buttons and zips on coats, combining the pieces of sweaters, aligning the collars, weaving
runners and rugs using the equipment provided by the employer, packaging and decorating jobs; in
the food sector, making stuffed meatballs, noodles and ravioli for a restaurant that serves home-made
meals, shelling and peeling raw foods and jarring can be subject to home work contracts. Another
example would be the shelling of nuts that will be used in production of cakes, or sorting a sack of
sugar or flour into 1 kg packets in a bakery. However, independent jobs despite being carried out in
a home environment do not necessarily qualify for home work contract. For instance, if a wedding
dress maker closes down his/her shop and continues to operate from their home, this would not be
classified as subject to home work contract. However, if the dressmaker makes a deal with an

8 SUZEK, Sarper, Is Hukuku, 2013, Istanbul, s. 286; GULVER, s. 121; Y9HD, 19.10.2015, E. 2015/22587, K.
2015/28954.

o DULAY, s. 143; GULVER, s. 106; KANDEMIR, s. 154.

10 DULAY, s. 142; GULVER, s. 106; KANDEMIR, s. 155.

u REHBINDER, Manfred/STOCKLI, Jean Fritz, Berner Kommentar zum Schweizerischen Privatrecht,

Obligationenrecht, Der Arbeitsvertrag, Art.331-355 und Art.361-362 OR, 2014, Bern, Rn. 4; GULVER, s. 106;
KARACA, s. 376; DULAY, s. 143.
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employer to saw pearls on veils or making bride’s jewellery bags, that would be subject to home work
contract!?,

I1l. DECLARATION OF WORKING CONDITIONS

According to the contract freedom principle and Labour Code /9, parties can make the home
work contract within the provisional limits of the code!®. As the home work contract is flexible and
atypical, the parties should take into consideration the specific conditions of the contract. Especially
regulating and customising matters such as varying working times, protection of personal life and
data, maintaining health and safety in the workplace, confidentiality, scope of expenses and
responsibilities will enable the continuity of the contract*. The legislation does not dictate an
obligatory form in terms of the contract being made between the parties. The contract can be made
with explicit declaration of intent as well as implicitly, directly or indirectly and verbally or in
writing®. Article 462 of Turkish Code of Obligations proposes that the employer is to inform the
worker of the working conditions in advance. According to this, “the employer informs the worker
of the specific characteristics of each new job and of any detail that is not included in the usual
working conditions; and hands a written confirmation of the equipment that will be used for that job,
how much payment will be made to the worker to obtain this equipment and the payment that will be
made for that job if necessary.” (cl.1); provided the payment for equipment and the job is not specified
in written form before the job is carried out, the common payment is to be made. (cl.end) According
to the first clause provision, the employer must inform the worker of any out-of-the-ordinary working
conditions and the specifics of the job while assigning the job. Employer is also required to, if
necessary, give the worker written notice of the equipment required to complete the job, the payment
that will be made to acquire that equipment and to complete the job. In the second clause; it is stated
that unless a written statement is made for the equipment and job completion, worker will be paid the
regular fees for the specific job. Even though home work contract is not legally required to be carried
out in written form, the worker must be informed of the specifics of the required job in written form.
The written form brought with this regulation is not a dictating form of validation®®. In cases where
the employer does not make the written statement, and the worker undertakes the job regardless, the
worker is to be paid the regular fees for that type of job.

As much as the article text is to be deemed, the safety rules and user guides of the technical
devices that will be used to carry out the work is also one of the requirements of the working
conditions declaration. This information serves in maintaining safety in the location where the work
will be taking place and therefore fulfilling the obligation to protect the worker'’.

12 KANDEMIR, s. 155; DULAY, s. 144;: GULVER, s. 107; TUNCOMAG, Kenan/CENTEL, Tankut, Is
Hukukunun Esaslart, 2013, Istanbul, s. 41.

13 EREN, Fikret, Bor¢lar Hukuku Ozel Hiikiimler, 2014, Ankara, s. 225; AKINCI, Sahin, Bor¢lar Hukuku Bilgisi
Genel Hiikiimler, 2013, Konya, s. 77.

14 DULAY, s. 129; CENTEL, Tankut, Tiirk Bor¢lar Kanunu’nda Hizmet S6zlesmelerinin Tanimi ve Kurulmasi,
TISK Akademi, 2011/11, C. 6, S. 12, s. 18.

15 GULVER, s. 109; KANDEMIR, s. 157; CENTEL, s. 18; ERGIN, Hediye, Ozel Hizmet Sézlesmelerine Iliskin

Yeni Borglar Kanunu Hiikiimlerinin Is Hukuku Bakimindan Onemi, Is ve Sosyal Giivenlik Hukukuna Iliskin
Sorunlar ve Coziim Onerileri, 15. Yil Toplantilari, 3-4 Haziran 2011, Istanbul 2012, s. 215.

16 DULAY, s. 130; KANDEMIR, s. 157; CENTEL, s. 17.
1w GULVER, s. 109; REHBINDER/STOCKLI, Art. 351a, Rn. 12.
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IV. OBLIGATIONS OF THE PARTIES PERTAINING TO THE HOME WORK
CONTRACT

In cases where there are no provisions regarding the home work contract, the general
provisions of the contract are applied (TCO/469). Law also separately regulated the special
obligations of the employer and the worker regarding the work that constitutes the subject of the
contract.

A. Special obligations of the worker

1. Obligations of the worker regarding the completion of the job

The worker is obliged to start the work on time, finish it at the time agreed upon and deliver
the finished work to the employer. If the work is deemed defective due to the worker’s fault, he is
obliged to correct the faults that are correctible covering the expenses himself (TCO/469). The
obligated worker is liable for paying compensation if he has delivered the work late or done it in a
way that is irreversible®®. In order for the worker to meet these obligations, he has to start the work
on time. Even if he has not started the work on time, he can still deliver it by increasing the amount
of time he works since, according to the home work contract, he is able make his schedule. However,
if he has not started the work at the time agreed on to finish the work on time and thus there is no way
for him to deliver it on time due to his lack of skills, the employer has a right to annul the contract*®.
In this case, the employer is obliged to cover the damage that arose from the faults he caused that are
irreversible as well as other damages (losses that arouse from late delivery and extra material
acquisition, additional transport expenses, so on)?°. Examples of the work being deemed defective
due to the worker’s fault can include: despite his obligation to use high-quality material, his using
low-quality material, his using the material given to him improperly. In determining the scope of the
worker’s obligations, the general provisions regarding the service contract must be taken into account.
While the worker is obliged to cover all the losses that he causes, whether the work is dangerous or
requires expertise and the skills and qualifications of the worker that have to be known by the
employer must be taken into consideration in determining these obligations (TCO/400). This
provision plays a determining role in designating the worker’s duty of care. The domestic worker
shall not be forced to do any work that is outside of his expertise, education and qualifications that
the employer either knows or has to know about??.

The supreme court states that the worker cannot be held liable for the damage if the work
given to him is outside of his expertise and that his contract cannot be annulled without compensation
(Y.9 HD.,06.100.1992,3068/10904). The worker is obliged to deliver the finished work to the
employer as well as starting the work on time and finishing it at the time agreed upon (TCO.m.463/1).
In accordance with the provision of article, the worker is obliged to deliver the finished work.
However, there is not a clear provision as to whether the worker is obliged to meet this obligation in
his dominance or that of the employer. Just as the worker takes the final product to the employer, the
worker is deemed to have met the obligations when the employer goes to where the job was done to
acquire it. It is better to agree that the employer goes to where the job was done to acquire it, not the

18 EREN, 2012, s. 569; ZEVKLILER/GOKYAYLA, s. 452; YAVUZ/ACAR/OZEN, s. 433; KELLER,
Irmtraud Braeunlich, OR fiir den Alltag, das Schweizerische Obligationen Recht, Art.347, 450-451,Art.350
A,458-459, 2005, Auflage, Zurich, der Schweizerische Beobacher, s. 462.

19 GULVER, s. 111; Basler Kommentar, Art. 352, Rn. 1.
2 DULAY, s. 156;: GULVER, s. 112; ERGIN, s. 216.
2 DULAY, s. 159.

Necmettin Erbakan Universitesi Hukuk Fakaltesi Dergisi, C. 2. S. 2, 2018.
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other way around so that the worker is able to eliminate the risk of damaging the finished work during
transport?2.

2. The worker’s obligations regarding materials and tools

The employer is obliged to provide the worker working under service contract with the
materials and tools that are needed to do the job unless there is an agreement that states otherwise.
The worker is obliged to use the materials and tools provided to him properly and account for them.
Besides, he must hand in the materials and tools that have not been used. If the worker finds out that
the materials and tools given to him are defective, he has to inform the employer and wait for
instructions before carrying on with the work. The fact that the worker must to inform the employer
about the defects of the materials and tools signifies his duty of loyalty and creates the obligation for
him to examine them(TBK / 464 - 1,2)?%, It is agreed that in a case where the worker has rendered the
materials or tools unusable by his own mistake, he has to pay the employer the current market value
of that item (TCO. m.464/3). The worker is only responsible for the damage he has caused due to his
own mistake. He only must pay the current market value of the material or the tool he has lost or
damaged to the extent he has rendered them unusable. In this case, the employer cannot oblige the
worker to cover the loss of earnings as well?,

B. Special obligations of the employer

1. Obligations of the employer regarding the acceptance of the product.

In the domestic service contract as well, in the general meaning, obligations of the employer
that stem from the service contract are implemented. Law has established some special obligations
for the employer regarding the home work contract owing to some supervision problems such as
occupational health and safety, time of completion and its supervision and the work being done
outside the workplace of the employer and without his direct supervision. The employer is obliged to
examine the finished work done and delivered by the worker and inform the defects he finds to the
worker within a week starting from the delivery. If the employer does not inform the defects within
this period, it means he has accepted the product as it is (TBK/465). This obligation is considered an
onus and if it is not met by the employer, it means he has accepted the defective product and lost his
rights that arise from the defect. Period of notice of defect is foreclosure. In the case where the defect
is reported after the designated time, the obligations for the correction of the defect and compensation
are discharged. However, defects maliciously hidden that cannot be detected by examination are
excluded®. The provision as to the informing of the defect is relative compulsory and while the
extention of the period can be possible, its curtailment is not?,

2. Obligation of the worker for the payment.
An essential component of the home work contract is the charge. While the worker is able to
do the job in the employee’s house or someplace else and by himself or with his family members, the

22 KARACA, s. 385; DULAY, s. 161; GULVER, s. 112.

% EREN, 2012, s. 569; ZEVKLILER/GOKYAYLA, s. 452; KANDEMIR, s. 159; YAVUZ/ACAR/OZEN, s.
433; GEIiSER, Thomas, Haftung bei neuen Arbeitsformen (Job Sharing, Computerarbeitsplatze,
Personalverleih), AJP, 1997, s. 793.

2 EREN, 2012, s. 569; DULAY, s. 153; REHBINDER/STOCKLI, Art. 352a.

2 EREN, 2012, s. 569; GULVER, s. 115; STAEHELIN, Andreas, Kommentar zum Schweizerischen Zivilrecht,
Der Arbeitsvertrag, Art.319-362, Art. 353.

2% GULVER, s. 115.
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payment shall be made only to the person to whom the job was given by the employer?’. The payment
shall be made every fifteen days if the worker is hired full time by the employer, or every month with
the consent of the employee. If the worker is hired part time by the employer, then the payment shall
be made at each delivery of the finished work (TCO/466-1). The worker shall be given an abstract
account by the employer at each payment. The reasons for and the amount of deduction, if any, are
showned in the abstract account. (TCO/466-2). No explanation as to the quality of the wage has been
found in the law where only the payment time is stated.

Service contracts based on piece work are predicated upon the number of pieces of the product
manufactured, not the working time. Payment based on working time is a model of employment in
which the work is done under the supervision of the employer at the workplace owned by the
employer and start and end time is determined by the employer. The model of pay by piece work is
implemented when the supervision of the work is difficult as it is based on the piece produced, not
the working time?2. As agreed upon in the doctrine, duty of paying wages is a duty that is determined
by the number of pieces produced, not working time since the subject of home work contract is often
a piece work?,

One of the special obligations of the employer regarding the home work contract is to pay the
worker in the event of default or his inhibiting the worker from working due to the personality of the
worker even when he has no fault as stated by the provisions of inhibition of work. In other cases the
employer is not obliged to pay wages (TCO/467). As it is understood from the provision of article,
the employer who employs the worker full time is obliged to pay him in two cases, the first of which
is where he does not want to accept the finished work although the work has been done and delivered
in compliance with the contract. This provision is in fact a special implementation of the general
regulation for the employer’s law default regarding the home work contract. The other situation
stated in this provision is the worker’s being inhibited by the employer due to reasons that stem from
the worker’s personality. The examples of these situations are given in the provision as his being
arrested despite being innocent and as his being ill. The employer’s obligation to pay is limited to
these situations that involve full time work. In home work contracts that involve part time work, the
consequences of being inhibited from working shall be suffered by the worker even when he has no
fault®°.

V. TERMINATION OF THE HOME WORK CONTRACT

The legal relationship between the parties in the home work contract ends when the contract
duration is over, when the parties come to an agreement and in the events of death and annulment.
Since there are no provisions in the law as to the termination of the home work contract, the situations
that end the general service contract shall be implemented (TCO/469). Turkish code of obligations
stipulates a special regulation as to the termination of the home work contract. According to this
regulation, when the worker is given a tentative job, the contract is considered to have been made for
a trial period unless the parties agreed otherwise. When the employer hires the worker full time, the
contract is considered to have been made indefinitely unless the parties agreed otherwise. In other
cases, it is considered to have been made fixed-term. In other words, A job given to the worker is

2 KARACA, s. 381; CENTEL, s. 17.

2 USAN, M. Fatih, Is ve Sosyal Sigorta Hukuku Uygulamasinda Parca Basina Ucret, 2003, Ankara, s. 57.

2 KARACA, s. 381; DULAY, s. 195; GULVER, s. 116; KANDEMIR, s. 161; USAN, s. 61.

30 EREN, 2012, s. 570; KARACA, s. 390; DULAY, s. 197; ZEVKLILER/GOKYAYLA, s. 453; GULVER, s.

117; KANDEMIR, s. 162; YAVUZ/ACAR/OZEN, s. 434.

Necmettin Erbakan Universitesi Hukuk Fakaltesi Dergisi, C. 2. S. 2, 2018.
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considered fixed-term, and when the job has been completed, the service relationship ends
automatically and there is no need for the notice of termination unless otherwise agreed upon3!. After
the trial period, the parties are able to draw up the home work contract indefinitely or fixed-term. An
indefinite contract is for an indefinite period and a fixed-term one is for a fixed period of time. If the
contract is for a fixed period of time, it ends when the period is over and if it is for an indefinite time,
it ends with the notice of termination®.

An execution area must be found in the doctrine so that Labor law and Turkish code of
obligations could be implemented together within judicial opinion and when there is a loophole in
Labor Law, obligations of the Turkish code of obligations must be applied. Accordingly, if the periods
of notice of domestic workers are determined according to the Labor Law, the conditions of domestic
workers and those working at a workplace could be equalized®.

CONCLUSION

Changes and developments that have been happening in the information and communication
technologies have changed the manufacturing technologies as well, causing businesses to enter into
a competitive environment and the rules that regulate work life have been affected by these changes
and developments. New work types that have moved away from typical work models have weakened
the relationships of commitment, blurring the line between employer, worker and workplace. The
home work contract is a new regulation introduced by the Turkish code of obligations affected by
these changes. The home work contract is an atypical legal agreement that require both parties to have
obligations in which the worker undertakes a task given by the employer and is able to do it in his
own house or a place of his choice and by himself or with his family members for a fee.

The employer side of the contract may be a natural person or a legal entity. However, the
subject of the contract must be a natural person in accordance with the nature of the business.
Although the worker is bound with the instructions of the employer and depends on him
economically, his legal commitment has been completely discharged or weakened. Since there is no
way for the employer to inspect whether or not the job is being done, the worker is able to arrange
his working hours. Nevertheless, the fact that the job is done without the supervision of the employer
does not mean that the employer has no control over the job being done. The worker is also
responsible for the outcome of the job as in the contract of work. Besides, in the home work contract
the wage is often determined by the number of pieces manufactured. In the home work contract the
parties are also liable for the obligations brought by the special laws as well as the ones legislated by
the general service contract. The special obligations of the worker that arise from the home work
contract are to start the work on time, deliver the finished work to the employer and use the materials
and tools properly if they are provided by the employer. As for the special obligations of the employer
that stem from the home work contract are to accept the finished work and duty of paying wages. The
home work contract ends when the agreed period is over and in the events of death and the termination
of the contract. In cases where there are no provisions as to the home work contract, the provisions
of the general service contract are implemented. However, new provisions must be made due to the
problems that arise from the nature of the home work contract such as the job being done without the
supervision of the employer, occupational health and safety precautions having to be taken, working
and resting hours, private life of the employer, his duty of loyalty and the protection of operating data

3 ZEVKLILER/GOKYAYLA, s. 453; EREN, 2012, s. 570; DULAY, s. 247; YAVUZ/ACAR/QOZEN, s. 434.
32 EREN, 2012, s. 570.
3 DULAY, s. 247; SUZEK, 2013, s. 286.
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so that the efficiency and longevity of the contract and its productivity in business life can be
improved.
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