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ASEAN Soézlesmesi ve Insan Haklar1 Kanunlar
ileri Adimlar: Brunei Perspektifi

Dato Kifrawi Kifli’

ASEAN (Giineydogu Asya Ulkeleri Birligi) Sozlesmesi 15 Aralik 2008
tarihinde yiriirliige girdi. Bu sozlesmenin yiriirliige girmesi ile birlikte
ASEAN icin yeni bir donem baslamistir; ¢linkiit ASEAN bu sozlesme ile
egemen tilkeler arasinda bir tiir birliktelik olmaktan c¢ikarak uluslararas: hukuk
cercevesinde yasal haklara ve yiikiimliiliiklere sahip bir hiikiimetler-aras
kurulus haline gelmistir.

ASEAN (Association of South East Asian Nations), Giineydogu Asya
Ulkeleri Birligi icin kullarulan kisaltmadir ve benim iilkem Brunei Darussalam
da tiye tilkeler arasinda yer almaktadir.

Sozlesme, {iiye {ilkelerin mevcut ekonomik, toplumsal ve cevresel
sorunlar karsisinda etkili ¢oztimler gelistirebilmek amaciyla ASEAN1
giiclendirme ve 2015 yil itibariyle ASEAN biinyesinde bir devletler toplulugu
kurma iradesini yansitmaktadir.

ASEAN'1In isleyisi bu sozlesme ile belirli kurallara baglanmistir. Bu
kurallarin uygulanmas: ve uygulamanin denetlenmesi i¢in mekanizmalar
kurulmustur. Sozlesmenin ve diger ASEAN belgelerinin yorumlanmasindan
ya da wuygulanmasindan dogan uyusmazliklarin giderilmesi igin de
diizenlemeler yapilmustir.

Sozlesmenin 1. maddesi, ASEAN'In amaglarim1 ortaya koymaktadir.
Temel haklarin korunmasi bu amaglar arasinda sayilmistir. 1. maddenin 7.
paragrafina gore, “ASEAN’a tiye {ilkelerin haklar1 ve ytkiimliiliikleri goz
ontinde bulundurulmak sartiyla; demokrasinin giiglendirilmesi, iyi yonetisim
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ve hukuk devletinin gergeklestirilmesi, insan haklar1 ve temel 6zgiirliiklerin
korunmasi ve yayilmas1” ASEAN’1n amaglar1 arasinda yer almaktadir.

Sozlesmenin 2. maddesinin 2. paragrafinda ise ASEAN ve iiye tilkelerin
uymast gereken ilkeler arasinda su ilkeler sayilmaktadir:

(h) hukuk devleti, iyi yoOnetisim, demokrasi ve anayasal yOnetim
ilkelerine baglilik,

(i) temel Ozgiirliiklere, insan haklarimin korunmas: ve yayilmasi,
toplumsal adaletin giiglendirilmesi ilkelerine saygi,

(j) Birlesmis Milletler kurucu sozlesmesine, ASEAN iilkelerinin taraf
oldugu uluslararasi sozlesmelere ve uluslararasi insan haklar1 hukukuna
baghlik.

Sozlesmenin en onemli yeniliklerinden biri, ASEAN Insan Haklari
Komitesi'nin kurulmasidir. Boyle bir komitenin kurulmasi, ASEAN fiilkelerinin
insan haklarinin korunmasi ve yayillmasi konusuna verdikleri o6nemi
gostermektedir.

Sozlesmenin 14. maddesine gore;

(1) ASEAN Sozlesmesi'nin insan haklar1 ve temel Ozgiirliiklerin
korunmasi ve yayilmasina iligskin amagclar1 ve ilkelerine uygun olarak, ASEAN
biinyesinde bir ASEAN Insan Haklar1 Komitesi kurulacaktir.

(2) ASEAN Insan Haklar1 Komitesinin calisma esas ve usulleri, ASEAN
Disisleri Bakanlar: Toplantisinda belirlenecektir.

ASEAN Insan Haklar1 Komitesi'nin yakin gelecekte, insan haklari ve
temel Ozgiirliiklerin korunmasi ve yayilmasi konusunda 6nemli calismalar
yapacagina inaniyorum. Hatta, bu Komitenin zamanla ASEAN f{iyesi iilkelerde
toplumsal adaletin giiglendirilmesi igin tiye tilkelerde kabul edilmesinde yarar
gordiigii  kanunlar hakkinda tavsiye kararlar1 almak isteyecegini
diistiniiyorum.
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Brunei Darussalam Devletinin Anayasasina gore, resmi din Islam
olmakla birlikte iilkede baris ve uyumu bozmamak sartiyla diger dinlere
inanmak da serbesttir. Insan haklarma saygi gosterilmesi, Islam’m temel
amaglar1 arasinda yer alir. Ulkemizdeki kanunlar, temel insan haklarimi
giivence altina almaktadir. Bu haklar arasinda, Islam’da koruma altina alinmis
bulunan yasama hakki, miilkiyet hakki, adil yargilanma hakki, kadinlarin ve
¢ocuklarin haklarmin korunmasi yer almaktadir.

Ulkemizde, insan haklarmin korunmasi ile ilgili hiikiimlere yer veren
cok sayida yasal diizenleme mevcuttur. Insan haklarina genel anlamda koruma
saglayan bu kanunlardan en 6nemlileri asagida siralanmugtir:

- Ceza Kanunu (22. Boltim)

- Ceza Yargilama Usulii Kanunu (7. Boliim)

- Cocuklar ve Genglerle ilgﬂi Diizenleme (2006)

- Kadinlarin ve Kizlarin Korunmasina liskin Kanun
- Evli Kadinlara Iliskin Kanun (191. B6liim)

- Islami Aile Hukukuna ligkin Diizenleme (1999)

- Calisma Hayatina Miskin Diizenleme (2009)

Mahkemelerimiz gerek hukuk davalarinda gerekse ceza davalarinda
taraflarin haklarinin korunmasi amacayla yogun bir calisma igindedir.
Mahkemelerin Onitine zaman zaman yeni meseleler de gelmektedir.
Yargiclarin ve adalet tegkilati calisanlarin bu tiir meselelere hazirlikli hale
gelmesi igin stirekli olarak mesleki egitim faaliyetlerine katilmasinda yarar
vardir.
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ASEAN CHARTER AND HUMAN RIGHTS
LAWS
Moving Forward — A Brunei’s Perspective

Dato Kifrawi Kifli’

The ASEAN Charter came into force on the 15" of December 2008. Its
entry into force marks a new era for ASEAN as it transforms from a grouping
of sovereign states to the establishment of an inter-governmental organization
with legal rights and obligations under international law.

By ASEAN, I mean, Association of South East Asian Nations, in which
my country, Brunei Darussalam, is one of the Member States.

The Charter reflects the commitments of member states to develop and
strengthen ASEAN thereby to enable it to face the current environmental
economic and social challenges. In particular, ASEAN’s commitment to realize
an ASEAN Community by 2015.

ASEAN is now be more rules based. The Charter has provided for
mechanism to ensure compliance through implementation and monitoring
provisions. These provisions include dispute settlement mechanisms related to
disputes on to the interpretation or application of the Charter and other
ASEAN instruments.

Article 1 of the Charter provides for the purposes of the ASEAN.
Among them is maintaining fundamental rights. Article 1 Clause 7 of the
Charter provides “To strengthen democracy, enhance a good governance and
the rule of law, and to promote and protect human rights and fundamental
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freedoms, with due regard to the rights and responsibilities of the member
states of ASEAN.”

Article 2 Clause 2 of the Charter provides “ASEAN and its Member
States shall act in accordance with the following principles....

(h) adherence to the rule of law, good governance, the principles of
democracy and constitutional government;

(i) respect for fundamental freedoms, the promotion and protection of
human rights and the promotion of social justice;

(G) upholding the United Nations Charter and international law,
including international humanitarian law, subscribed to by ASEAN Member
States.”

Related to this is the most significant development of the Charter, the
establishment of an ASEAN Human Rights Body. Its establishment signifies
ASEAN’s commitment to issues related to the promotion and protection of
human rights.

Article 14 of the Charter provides

“(1) In conformity with the purposes and principles of the ASEAN
Charter relating to the promotion and protection of human rights and
fundamental freedoms, ASEAN shall establish an ASEAN human rights body.

(2) This ASEAN human rights body shall operate in accordance with the
terms of reference to be determined by the ASEAN Foreign Ministers
Meeting.”

In the near future, I expect this ASEAN Human Rights Body would
operate with a view to promote and protect human rights and fundamental
freedom. This Body may want to advise ASEAN countries to adopt laws that
promote social justice for the ASEAN people.
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Brunei Darussalam’s Constitution provides that the official religion is the
Islamic religion, provided that all other religions may be practiced in peace and
harmony. Respect for human rights is one of the fundamental purposes of
Islam. Our laws do guarantee basic human rights such as right to life, which is
considered inviolable under Islamic Laws, the right to own property, the right
to justice and fair trial and most importantly protecting the rights of women
and children.

There are available existing legislation which provide for the protection
of human rights in general. The existing fundamental law which provides for
the protection of human rights in general includes the following —

- Penal Code (Chapter 22)

- Criminal Procedure Code (Chapter 7)

- Children and Young Persons Order 2006
- Women and Girls Protection Act

- Married Women Act (Chapter 191)

- Islamic Family Law Order 1999

- Employment Order 2009

Our courts, as usual, are busy dispensing justice by making decisions
and orders which protect the rights of the partiess in both criminal and civil
cases. The courts may have to deal with disputes which raise new and
challenging issues. The Judges and their judicial officers have to be
continuously trained to deal with this likely future trend.



