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Ulus-Devlet Anayasalarinda Siyasal Ozgiirliik ve
Siyasal Haklarin Organik Modeli

Prof. Evgeni Tanchev"

1. Sosyal Ozgiirliik Kavrami

Siyasal Ozgiirliigtin igerigi, Ozglrliikk kavrammnin felsefi anlaminin
disinda aciklanmasin gerektirir. Siyasal 6zgiirliik, sosyal 6zgiirliikle yakindan
iligkilidir ve bir anlamda sosyal 6zgiirliigiin bir parcasidir. Dolayisiyla birey ve
sivil toplum Ozgiirliigliniin! niteligi, siyasal Ozgilirliikle alakali 6nemli bir

konudur.

Sosyal iliskilerde ozgiirlitk sorunsalina iliskin baslica temel fikirler

asagidaki bicimde 6zetlenebilir.

Ozgiirliik, cogunlukla bireysel faaliyetin 6niinde engeller olmamastyla
iligkilidir. Th. Hobbes kendi doéneminde ozgiirliik kavramini “hareketi
engelleyen etkenlerin bulunmamas1” seklinde tanimlamistir. Bu tanimin
kusuru, ozgirligiin 6zgiir olmamay1 sembolize eden engeller {izerinden

tanimlanmasidir.

Birey 0zgiirliigii, istenen hedeflere ulasmada tercih imkaninin bulunmas:
olarak da tanimlanabilir. Firsat ne kadar biiyiikse, bireyin secim yapabilecegi

alternatiflerin say1si o kadar ¢ok, birey de o kadar dzgiirdiir. Ozgiirliik, sosyal

} Bulgaristan Cumhuriyeti Anayasa Mahkemesi Bagkan

I Sivil toplum kavramu ve evrimi hakkinda bkz: Ipaxaanckoro obmectso u mpasata Ha
amgHocTTa, Sofia, 1997, 10-15'teki H . Henoscku,.ITpaBara Ha 4oBeka 1 rpa>kAaHCKOTO OOIIECTBO,
ayrica konu hakkindaki en kapsamli batili arastirma eserlerinden biri olan J.L. Cohen,. ve A.
Arato,. Civil Society and Political Theory, Cambridge, 1997.
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baglamda bir alternatifler secimi olarak yer almaktadir, ne var ki alternatiflerin

hepsi demokrasiyle tutarli degildir.

Ozgiirliikk, gercek ozgiirliigli meydana getiren, engelleri asma giicii
olarak da aciklanabilir. Alternatifler arasindan etkili se¢im yapma, yasalarla
korunan belli menfaatleri tatmin etme firsatini icerir.

Ozgiirliikk, bireyin ve topluluklarin sivil toplumdaki ve siyasal
sistemdeki bir statiisii veya konumu olarak da goriiliir.

Ozgiirlﬁk, eski zamanlardan beri kendi kaderini tayin imkani, herkesin
istedigini yapma imkan veya kisisel miikemmellesme icin bir ara¢ olmustur.
Buna gore ii¢ temel kavram, 6zgiirliiglin insan dogasiyla iliskisine dayanarak
Ozetlenebilir:

- Ozgiirliik, kisinin kendi kaderini tayinidir — herhangi bir kimse, kendi

kaderini tayin edebildigi kadariyla 6zgtirdiir;

- Ozgilirliik, herkesin istedigini yapmasi veya istemedigini yapmamasi

olanagidir;

- Ozgiirliik, kisinin ahlaki erdemler gelistirerek, fikri agidan yiikselerek

veya akli melekelerini iyilestirerek kendi kendinin egitmeni olma ve
miikemmellesme olanagidir.?

Medeniyetin gelismesine paralel olarak, sosyal 0zgiirliigiin birey-devlet
iligkisi agisindan iki 6nemli boyutu ortaya ¢ikmistir.

Devlet giictine kars1 6zgtirliikk veya klasik liberal (negatif) ozgiirliik,
devlet miidahalesine karsi engeller koyarak bireysel 6zerkligi korur. Bir seyi
yapma Ozglrliigii veya demokratik (pozitif) Ozglirliikk, devletin kanun
vasitasiyla gerekli kosullari saglamasiyla birlikte, bireyin belli eylemleri
gerceklestirerek veya gerceklestirmeyerek hedeflerine ulasma imkani {izerine
yogunlasir.

2 Temel Ozguirliik kavramlart hakkinda daha fazla ayrint: igin, bkz: T. Gray, Freedom, London,
1991, 17-84.
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Pozitif ve negatif temel insan haklari, 6zgiirliigiin iki temel boyutuna
karsilik gelir.’

Cl. Rossiter'in tanimmini temel alip daha da gelistiren G. Sartori,
ozglrligiin ayirt edici bes boyutundan bahseder: Negatif 6zgiirliigiin, baska
bir deyisle devlet miidahalesine kars1 Ozgiirliigiin temel boyutlar1 sunlari
igerir:

- bagimsizlik — sosyal iligkilerin ilgili alanin1 diizenleyen veya idare eden
kamu kurumlarinin harici kisitlamalarina itaat ylikiimliiliigiiniin en az
diizeyde olmasi;

- inziva — kendini gerceklestirmenin bir kosulu olarak bireyin 6zerkligini
garantiye alan bagimsizlik.

Pozitif 6zglrliigiin ya da bir seyi yapma ozgilirliiglintin ayirt edici
ozellikleri, bireylerin menfaatlerini yasalarla korunan haklar olarak
gerceklestirme imkanini ifade eder ve sunlari igerir:

- Yetenek;
- imkan;
- glg!

Bireyin ve sivil toplumun hiikiimetten bagimsizligi mutlak degildir.
Modern, anayasayla kisitlanmis hiikiimet ve hukukun istiinltigi ilkesi
kosullar1 altinda, herkesin ozgiirliigii, tiim temel haklarin ve genel olarak
ozgurligiin genel siirlarmi olusturan belli 6zel kosullar: karsilamalidir.

Formel acidan, 6zgiirliik, bir sivil toplumda dogal haklarin bir ifadesi
oldugunda bile mutlak degildir ve en az iki kisitlamasi vardir. Birincisi,
mevcut hukuksal diizenlemelerin bir toplami1 olarak genis anlamda “kanuna
uyma” gerekliliginin tiim hukuki konular icin gegerli olmasidir. Vatandaslarin
temel yilikiimliiliigiiniin Anayasa’ya ve kanunlara itaat etmek oldugundan soz
eden Bulgaristan Cumhuriyeti Anayasasinmin 58. maddesinin 1. fikras1 bu
baglamda anlagilmalidir. Hukukun istiinliigti ilkesi herkes — devlet, kamu

3 Negatif ve pozitif 6zgiirliigiin en iyi analizi Sir Isaiah Berlin tarafindan sunulmustur, bkz:
bovpann, V., Ase cxsamianus 3a csobogata, [Tanopama, 1992, N 3 — 4, 193 — 222; 1. Berlin, Four
Essays on Liberty, Oxford, 1969.

4 Ax. Capropu, Teopns Ha gemokpanmara, Codms, 1992, 1. 2, 72-73.



138 Anayasa Yargis1 29 (2012)

gorevlileri ve vatandaslar — i¢in kanunlara itaat etme yiikiimliltigtini ifade
eder. Bu anlayis, Fransiz Aydinlar Montesquieu, Rousseau’nun fikirlerinde,
1789 ve 1793 tarihli Insan ve Vatandas Haklar1 Bildirgesi'nde ve daha sonra
Alman hukuk doktrininde, hukukun egemen oldugu devleti yapisiyla
yansitilmaktadir. J. Adams ve G. Madison, ABD’de bu anlayisi, hukukun
ustlinliigii ilkesi icin bir 6n kosul olarak ortaya koyarlar. Bu anlayisin tam zit
kutbunda, insanlarin kanunlar tizerinde keyfi egemenligi yer alir.

Ikincisi ise, toplumun diger tiyelerinin haklarina ve 6zgiirliiklerine saygi
gerekliliginin tarihsel siirecte haklar ve Ozgiirliikler {izerinde bir genel
kisitlama olarak belirmis olmasidir. Birinin kendine yapilmasini istemedigi
seyi baskalarina yapmamasi kosulu, Hiristiyan-Musevi geleneginin ruhundan
ve I. Kant'in teorisinden hareketle genel kabul gormiistiir.

Sivil toplumda toplumsal 6zgiirliigiin ¢ok katmanli ve ¢ok bilesenli
niteligi goz oniine alindiginda, etkilesimleriyle temel haklarin gerceklesmesini
belirleyen ii¢ dzgiirliik seviyesinden bahsedilebilir. I¢ psikolojik bakimdan,
kisinin kendisi ozgiirliige sinurlar koyar. Ulus-devlet biinyesinde anayasa,
yasalar ve diizenleyici islemler, sivil toplumda kurallar1 diizenleyerek ve
belirleyerek oOzgiirliigiin yasal garantilerini meydana getirir. Uluslararasi
bakimdan, insan haklar1 alanindaki uluslararasi antlasmalar, uluslararasi
toplumun tiyeleri olarak devletlerin ve uluslarin haklar1 icin uluslararasi
garantileri meydana getirir. Hukukun egemen oldugu devletlerin demokratik
toplumu tarafindan tanman ¢agdas uluslararasi hukukun onceligi ilkesi, temel
haklar alaninda ulusal hukukta uyulmasi gereken genel standartlara isaret
eder.

2. Siyasal Ozgiirliik

Hukuk agisindan, siyasal ozgiirliigiin en kisa tanimi vatandaslarin
kamusal alandaki 6zgiirliigiidiir.”

5 Eski zamanlardan beri ve modern zamanlarda kamusal alamin dogusu ve evrimi hakkinda, bkz:
J. Habermas, The Structural Transformation of the Public Sphere, Cambridge, 1992, 1-26.; X.
Apenrt, Yosemkata cutyarus, Codpus, 1997, 42-80. Bu nedenle teorisyenler ¢cogunlukla, siyasal
ozglirliigiin pek de bireysel se¢im tercihi olmadigl, daha cok iligkilerle alakali oldugu ve
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Siyasal ozgiirliik, vatandaslarin anayasal statiistiniin bir parcasi olarak
da tanimlanabilir. Bu statii, meselenin devlet giiciine karsi koruma, devlet
glctiniin kullanilmasimin kontrolii veya devlet giictiniin kullanimima katilim
konularina iliskin olup olmamasindan bagimsiz olarak, bireyin siyasal ifade
imkanlarindan bahseder.

Son olarak, siyasal giig, bir kisinin kendini siyasal bir birey olarak ifade
ettigi, yasalarla garanti edilen haklar1 ve yiikiimliiliikleri kapsar. Ilk bakista bu
basit tanimlarin belirginligi gecerlilikleri konusunda siiphe yaratmaz, ne var ki
tanimlar aslinda pek ¢ok kuskulu nokta igerir.

1. Sosyal alanlarin farklilasmasmnin kosullu niteligi ve insan
ozgurligliniin biitiinsel 6z, tanimlarin gegerliligini stipheye diisiiren
birtakim istisnalar meydana getirir. Toplumun kamusal alan1 nerede
baslayip nerede biter? Geleneksel olarak siyasal bigimde tanimlanan
haklar, siyasal alanda, toplumsal hayatin diger sistemlerinden kosullu
olarak farklilastirdigimiz fakat islevsel olarak, vatandaslarin geleneksel
olarak ekonomik, toplumsal, kisisel vs. seklinde tanimlanan
ozgurligline ve haklarina bagh degisiklikler {iretmenin tek
mekanizmasi midir? Vatandaslarin belli smirli toplumsal alanlardaki
ozglrligii ve haklari, toplumsal ve bireysel hayatin siyasal, ekonomik,
ruhsal kisminin ikincil bir farklilasmasiyla olusmuyor mu?

2. Geleneksel olarak siyasal ve kamusal olarak tanimladigimiz haklarin ve
ozgilrliiklerin en genel manada diistiniildiigiinde alakasiz oldugunu,
siyasal alan iizerinde etkisi oldugunu ve ondan etkilendigini kosullu
olarak kabul etsek bile, birtakim sorunlar ortaya cikar. Nedensel veya
islevsel bir iliski olarak diistiniildiigiinde, bu iki yonlii etkinin igerigi
nedir? Karsitlik m1 kisitlama m1 yoksa etkilesim mi?

Ozgiirliikleri iligkilerinde bulunmasi gereken kisiler arasinda gergeklestigi kamsindadirlar.
Bakiniz: Ax.Capropu, Teopust Ha aemokparnmsita, Codus, 1992, cilt 2, 76.

® Fransiz Ansiklopedistler, siyasal o6zgiirliigii hicbir vatandasin baska bir vatandastan
korkmamas: gerektigi bir iilkede devlet tarafindan garanti edilmesi gereken kisisel giivenlik
hakkindan dogan i¢ ferahligmin araci olarak goriirler. Bkz: Dunuxaonearm” Auapo u
Maaambepa, Mocksa, 1994, 440’'ta Puaocodus.
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3. Siyasal Ozgiirliigii Olusturan Farkli Siyasal Haklar Arasinda
Karsilikl1 ya da Tek Tarafl1 Bagimlilik iliskisi Var m1?

Normativistlerin bu sorulara kolay bir cevab: vardir — yasa koyucunun
iradesini yansitan Ozel normlara atif yaparlar. Boylece siyasal ozgiirliik
sorununun yerini yasa koyucunun iradesinin hazir veya yorumlanmis cevabi
alir.

Bireyin siyasal ozgiirliikler vasitasiyla iktidar {izerinde negatif etkiye
sahip olup olmadigl, anayasal olarak tamimlanmis siyasal 6zgiirlitk alaninin
siyasal kurumlarin faaliyetleri icin simrlayici olup olmadigr ya da siyasal
haklarin vatandaslarin siyasal siirece katilimini kurumsallastirma islevini
gerceklestirip gerceklestiremedigi tartisma konusudur.

Anayasal olarak taninmis haklar hiikiimet faaliyetlerinin simirlarim
belirler ve devlet giliciinii sinirlandirir. Ayni zamanda, halkin egemenligine
dayanan ve kamuoyuna bagli demokratik hiikiimet, ancak gelismis bir siyasal
ozgiirliik mevcutsa mutabakat hiikiimeti olarak ortaya gikabilir. Buna gore
siyasal oOzgiirliik, anayasal, simirli ve mutabakata dayali bir hiikiimet igin
sarttir.

Temel siyasal haklar, vatandaglarin siyasal siirece katiimmna dair
yasalarla korunan imkanlarmi ifade eder. Siyasal ozgiirliik alaniyla
alakalidirlar, ¢iinkii her biri, siyaset tizerinde vatandasin bir bigcimdeki etkisini
garanti eder ki, vatandas bu etkiyle devlet giiciiniin yapilandirilmas: ve
gerceklestirilmesindeki kisisel menfaatlerini ve tercihlerini ifade eder.
Vatandaslarin siyasal iradesinin farkl siyasal haklar vasitasiyla engelsiz olarak
gerceklesmesi olarak anlasilan siyasal oOzgiirlilk, yoneten ile yonetilen
arasindaki toplumsal sozlesmenin varligi icin hayati bir kosuldur. Siyasal
ozgurliigiin yetersiz gerceklesmesi, demokratik siyasal rejimin mesruiyetinin
sorgulanmasina neden olur. Kisith siyasal ozgiirliikk, yOnetim iradesini
itibarsizlastirir, toplumsal s6zlesmeyi hiikiimsiiz kilar ve demokratik olmayan
hiikiimetin yarattig1 yOonetim sisteminin ve hukuk sisteminin mesruiyetini
zedeler. Kisith siyasal 6zgiirliik sivil itaatsizlige gerekge olabilir.

Vatandaglar, temel siyasal haklarin1 kullanmak suretiyle mevcut
toplumsal sistemle biitiinlesir, hiikiimete mesruiyet tanir ve kamuoyu
vasitasiyla, devlet giictinii demokratik devlette vatandaslarin tercihleriyle
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belirlenmesi gereken belli bir diizeyde sivil topluma bagli hale getirirler.
Ancak giiniimiizdeki ifade bigimlerinin olasi suiistimallerine karsi dikkatli
olmak gerekir. Medya etkisi altinda kamuoyu hiikiimet aleyhine kullanilabilir,
bununla birlikte medya, kamuoyunu hiikiimet ve sirket menfaatleri lehine de
yonlendirebilir.

Siyasal oOzgtirlik, ozgirligliin farkli nosyonlar1 aracilifiyla da
tanimlanabilir. Siyasal 6zglirliik, bireyin 6zerkligi oniinde engel bulunmamasi
demektir ve devlet giiclinden bagimsizligini garanti eder. Kamusal alanda
gorlis olusturma ve agiklama, siyasal parti kurma ve iiye olma, siyasal
kurumlarin bireyin ve sivil toplumun iradesini zedelememesi gerektigi
secimlere katilma imkanmni ifade eder. Siyasal 6zgiirliik, cogunluk yonetimi
ilkesinden dogan, siyasal siirecler, farkli partiler ve bunlara katihmin gesitli
yollar1 arasinda segim yapma imkamudir. fktidar olarak anlagilan siyasal
ozgiirliik, secimlere katilma veya katilmama suretiyle bireyin siyasal kurumlar
tizerindeki ve siyasal programlarin gerceklestirilmesi tizerindeki kontroliinii
ifade eder. Iktidarin kendilerine teslim edildigi siyasetcilerle ilgili olarak,
siyasal Ozgiirliik yolsuzluga ve giiciin istismarina engel teskil eder.

Siyasal oOzgiirliik, siyasal stirece katiimin gesitli bicimleri - etki,
yonetenler tizerinde kontrol, siyasal temsil kurumlar1 olusturarak hiikiimete
katilim, kendi kendini yonetme - vasitasiyla gercgeklesir.

4. Siyasal Ozgiirliik Modelleri

Medeniyetin evrimi, siyasal iktidar ile 6zgtirliik arasindaki orana bagh
olarak siyasal ozgtrliigiin {i¢ temel modelinden bahseder. Her bir modelde
siyasal iktidar ve temel siyasal haklar sisteminin gerceklesmesi devlet giictinii
farkli bir sekilde mesrulastirir.

Modern oncesi ¢agda siyasal 6zgiirliiglin temel 6zellikleri sivil toplumun
ve devletten ayri1 bir kamusal alanin yokluguyla onceden belirlenmistir.
Eskilerin diisiince hattinda temsili demokrasinin az gelismis modellerine karsi
dogrudan demokrasi modeline oncelik verilir. Siyasal ozgiirliik, bireylerin
devlet iktidarii1 kontrol etmesini saglayan, spesifik olarak diizenlenmis ve
yasal glivenceye kavusturulmus, etkilesim igindeki haklarin bir bilesimi olarak
goriilmez.
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B. Constant tarafindan ortaya kondugu {izere, eskilerin 6zgiirliigli 6zgiir
vatandaslarin devlet giicline karsi Ozerkliginden o6diin verirken, yonetimi
siyasal 0zgiirliige bagimli kilma cabasi olarak gergeklesir.” Vatandashik, devlet
meselelerini  ¢d6zmeyle devamli alakadar olma kriteri {izerinden
tanimlanmaktadir. Bu siyasal 6zgiirliikk modeli ortak giictin etkin paylasim
tizerinde durmaktadir. Bu, sivil toplumun ve kamusal alanin hentiz olusmamis
oldugu ya da devlet tarafindan sindirilmis oldugu geleneksel toplumlardaki
demokratik rejimlerin ortak 6zelligidir.

Siyasal Ozgiirliigiin ikinci modeli, yiikselen sivil toplum ve ayri bir
kamusal alanin sivrilmesiyle birlikte, modern 6ncesi zamanlar kadar erken bir
donemde belirir. Bireyin anayasal, sinirli, mutabakata dayali hiikiimete kars:
ozerkliginin kabul edilmesi, klasik liberal 6zgiirlitk kavraminin temelidir. Bu
sekilde bakildiginda, siyasal o6zgiirliik kisisel 6zgiirlitk olmadan imkansizdir
ve siyasal 0zgilirliigiin basglica amaci kisisel 6zgiirliigli garanti etmektir. Devlet
giicliniin tanid1g1 bireysel 6zerklik, siyasal 6zgiirliigiin varlig1 ve gerceklesmesi
igin bir 6n kosuldur. Diger taraftan temsili yonetim ve sorumlu hiikiimet,
vatandaglarin siyasal haklar1 vasitasiyla giictin tatbikine daimi dogrudan
katilimin1 gerektirmez, hatta bunu dislar. Dahasi, anayasal hukuk devleti
teorisyenleri, bireysel 6zgiirliigii siyasal giiciin karsisina koyar.

Siyasal 0zgiirliigiin kapsami, devlet giictiniin smnirlariyla ters orantilidir.
Anarsizmden farkli  olarak, modern yeni muhafazakarliktaki ve
liberteryenizmdeki siyasal iktidar/0zgiirliik karsithgi nedeniyle, devlet giicii
ozgurligi kisitlayan “gerekli bir kotiiliik” olarak kabul edilmektedir. Bireyin
devlet karsisindaki o6zerkligini anayasal diizeyde giivence altina alan liberal
anlayisin kamusal gii¢ ile siyasal ozgiirliikler arasindaki dengeye iliskin
beklentileri negatif haklar ile en iist seviyede gerceklesir.

7 “Eskilerin &zglirliigli, biitiin egemenligin boliimlerinin miistereken ama dogrudan

kullanilmasina, herkesin savas ve barig meselelerini meydanda tartisma, yabancilarla ittifak
antlasmalar1 yapma, kanunlari oylama, hiikiimler verme, yargiglarin hesaplari, eylemleri ve
yonetimlerini inceleme, onlar1 halk huzuruna ¢agirma, onlar1 suglama, cezaya carptirma veya
aklama imkanina dayanmaktadir; ne var ki eskiler ayn1 zamanda bireyin toplumun yetkisine tam
itaatini bu miisterek Ozgiirliikle uyumlu saymaktaydi.” Constant, “eski zamanlarda, kamusal
konularda, neredeyse alisildig: iizere egemen olan bireyin, dzel hayatinin diger tiim boyutlarinda
bir kéle oldugunu” da kaydetmistir. Bu, sadece ayr1 bir kamusal alanin yoklugu halinde dogaldur.
Bakiniz: b. Koncran, 3a cBobojarta B ApeBHOCTTa, CpaBHEHa ChC CBOOOAATa B MOAEPHUTE BpeMeHa,
1827’de yapilan bir konusma, cm. ITanopama, ku.1-2,1992, 47-58, 48.
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Mevcut anayasalarin “en eskisi” olan 1877 tarihli ABD Federal
Anayasasi, Ozellikle de Kongre tarafindan 1789’da kabul edilen ilk Anayasa
degisikligi, 6zgiirliigli kisitlamaya veya diizenlemeye yonelik yetkilere dair bir
yasaklama getirerek negatif haklarin onciiltigtinti yapmaistir.

Tk bakista, birinci nesil organik yasalarda sayilan negatif 6zgiirliikler,
liberalizmin 6nceki evriminin dogal bir sonucudur. Siyasal ozgiirliikler, 1215
tarihli Magna Carta Libertatum ile baslayan, mutlakiyet rejiminin sinirlanmasi
stirecinin bir parcasi olarak ortaya cikmistir. Negatif 6zgiirliikk ayn1 zamanda
dogal insan haklarinin en yeterli bigimde anayasal olarak taninmasi ve
hiikiimet tarafindan bu haklara sayg1 gosterilmesi icin en etkili garantilerden
biridir. Negatif haklar alaninda bu haklarin ihlaline yol acan devlet
miidahalesinin kanitlanmasi, haklarin mahkemede korunmasin kolaylastirir.

Son olarak, siyasal haklar1 bir sinir haline getirerek devlet giictintin belli
simirlar1  agsmasma iliskin yasaklamalar hakkindaki kosul, yoneten ile
vatandaglar arasindaki toplumsal sozlesmenin bir hiikmiidiir. Ve anayasa,
baslica toplumsal sozlesme oldugundan, negatif 6zgiirliigiin bu sézlesmede
yer almasi gerekir. Devletin sivil 6zgiirliik icin ayrilmis alanlara miidahalesine
iliskin yasaklamalar olarak ilan edilen negatif haklar, 6zgiirliik alaninin kamu
kurumlarinin miidahalelerine karsi korunmasi iglevini goriir. Bir devlet
organmin negatif haklarla korunan bir 6zgitirliik alanina miidahalesine iligkin
anayasal kisitlamay1 ihlal eden herhangi bir yasal eylem anayasaya aykiridir.

Yukaridakiler ilk Avrupa anayasalarinda ve haklar bildirgelerinde
negatif 6zgiirliiklerin dogusunu ikna edici bi¢cimde agikliyor olabilir; bununla
beraber ABD’de, 1787’de Philadelphia’da federal anayasanin yapilmasindan ve
1791’de onaylanmasindan kaynaklanan birtakim 6zel etkenler vardir.

Birincisi, “kurucu babalar” federal hiikiimetin giiciinden korktular ve
haklar: iktidarin smirlarmi belirleyecek bir gerceve olarak gordiiler. Bunun
yaninda, eyaletlerin anayasalarinda ve haklar bildirgelerinde ozgiirliigiin

8 Bu kapsamda, H. Kelsen kendi zamaninda negatif ve pozitif haklarin yasal diizenlemesindeki
farkli neticelerden bahseder. Negatif haklar agisindan, herhangi bir kanun yapimi anayasaya
aykiriliga yol agacaktir; oysa, ilan edilmeleri iizerine anayasalarda kendileri igin 6zel kanun
yapilmast dngortiilen fakat bu kanunun parlamento tarafindan gegirilmedigi haklar icin anayasa
mahkemeleri tepki gosteremez. Kelsen, H., General Theory of Law and the State, Harvard, 1945,
262.



144 Anayasa Yargis1 29 (2012)

pozitif ilan1 da gergeklesmisti. Son olarak, haklarin yasaklamalar bigiminde
ilan1 hukukun idaresinde oldukga elverigli bir formildir, c¢tinkii sivil
ozgiirliigiin bazi alanlariyla ilgili olarak hiikiimetin takdir yetkisini bertaraf
ederken, hiikiimetin eylemleri hakkindaki hiikmii kesin olarak oOnceden
belirler.

Katilimcr demokrasi modeli tamamen farkhidir. Pozitif siyasal 6zgtirliige
bliyltik umutlar yiikler. Pozitif siyasal 0zgiirliik, geleneksel olarak, bireyin
haklarimi kullanmasi veya kullanmaktan imtina etmesi, boylece kamusal alani
ekileme ve devlet giicii lizerinde belli bir etki yaratma ozgiirligii seklinde
kabul edilir. Vatandaslarin siyasal haklar1 yalnizca hiikiimet iizerinden bir
kontrol vasitasi olmakla kalmaz, ayn1 zamanda devlet politikas1 da bu haklarin
gerceklesmesiyle biiyiik Olciide Onceden belirlenir. Katilimcr demokrasi
temsilcilerinin goriislerindeki ortak temel, siyasal 6zgiirliik sistemine kattiklar
deger igerigidir. Liberal egilim icin, negatif siyasal haklar siyasal gii¢ igin bir
siir ve bir bireysel 6zerklik alani iken, katilimc1 demokrasi taraftarlar pozitif
siyasal haklar1 vatandaglarin siyasete dogrudan katilimi igin bir temel arag
haline getirirler.” Teorisyenler siyasal Ozgiirliik-siyasal sistem etkilesimi
tizerinde hemfikir degildirler. Illmli katilimc1 demokrasi temsilcileri, siyasal
haklar1 vatandaslarin siyasal siirece katilimini harekete geciren bir arag olarak
gortirler. Bu ekoliin cogskulu savunuculari, siyasal haklarin vatandaslarin
devlet politikasinin olusturulmasi ve devlet yonetiminin tatbik edilmesi
tizerindeki etkisini temin ettigini ileri siirerler.

Katilmcr demokrasinin prototipi, basta J. ]J. Rousseau olmak iizere
radikal demokratik diistintirlerin goriislerinde ve Fransiz Jakobenlerin
uygulamalarinda yer almaktadir. Yonetime katilim, Isvicre kanton
yonetiminde en gelismis olan dogrudan demokrasi uygulamasiyla iligkilidir.
Kendi dinamiklerinde siyasal haklar, temel amaci vatandaslarin siyasete
katilimini temin etmek olan pozitif siyasal 6zgiirliigiin 6ztinti meydana getirir.

9 Siyasal siirece katilim sadece temel siyasal haklarda kurumsallasmamustir. Diger taraftan, temel
siyasal haklar kamusal alanda fakat siyasetin disinda gerceklesir. Segimlere, se¢im
kampanyalarina, referandumlara, mitinglere ve gosterilere katilimi, siyasal partilere, sivil toplum
orgiitlerine, sosyal konseylere vs. {iyeligi iceren katilimci demokrasi bigimleri igin, bkz: A. Birch,
The Concepts and Theories of Modern Democracy, Londra, 1997, 81.
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Katilmcr demokrasi iki temel ¢izgi tizerinde kuruludur. Dogrudan
demokrasinin roliinii biiyiiten ve Isvigre deneyimine ve eski sehir-devlet
demokrasisinin ideallestirilmesine dayanan birinci ¢izgiye gore, vatandaslar
hiikiimet kararlarmin olusturulmasina dogrudan 6zneler olarak katilirlar.

Iktidarin dogrudan kullanim bigimleriyle birlikte, katilimc1 demokrasi en
basta se¢im haklarin1 kullanmak, se¢cim kampanyalarina katilmak,
milletvekilleri ve hiikiimet gorevlileriyle iligkiler yiiriitmekle ve siyasal
partilere ve orgiitlere iiye olma hakkiyla iligkilidir. Kamuoyunun olusumu ve
ifadesi disinda, devlet giiciiniin tatbikini etkilemeye iliskin bir faktor olarak
kamusal alanda ve siyasal amaclarla bir goriise sahip olma hakkinin rolii
tizerinde daha az calisma yapilmistir. Bu rol, geleneksel olarak, daha g¢ok
devlet politikasina kars: tutumu ifade eden, kamuoyunu olusturan, istismarlari
onleyen ve gii¢ tlizerinde kontrol uygulayan dordiincii ve besinci giictin
roliinden tiirer.

Herhangi bir 6zgiirliik modelinin kendi avantajlar1 ve dezavantajlar
vardir. Negatif Ozgiirliikler bireyin 6zel alaninin devlet giici karsisinda
ozerkligini garanti eder. Birey bu alanda devletten 6zgiirdiir; potansiyelini
tamamen gerceklestirebilir ve kisiligini kendi kendine gergeklestirebilir. Ayr
zamanda bireyin devletten bagimsizlig, devlet giiciiniin bireyden bagimsizlig:
ile birlesiktir, bu durum bireyi siyasal stirecin pasif bir 6znesi kilar.

Pozitif 6zgtirliikte vatandas siyasal siirecin bir 6znesi haline getirilmistir
ve siyasal ozgiirliiglin temel amaci siyasal sistemi etkilemektir. Ayn1 zamanda
birey siyasal Ozerkliginden mahrum edilmistir ve devlet giictinden
bagimsizligin kaybetmektedir.

Katiimcr demokrasi modelinin ii¢ temel toplumsal islevi bu modelin
avantajlarini da en iyi bicimde ortaya koyar.

Birincisi, vatandaslar, siyasal stirece katilimlar1 sayesinde, devlet giictinii
siyasal haklarin1 kullandiklar1 yone bagimli hale getirerek bireysel
ozgiirliiklerini korurlar. Bu baglamda pozitif ozgiirliigiin sivil ozgiirltige
iliskin olarak bir koruyucu islevi vardir. En gelismis bicimlerinde, vatandaslar1
hiikiimetin bir parcas: kilar ve aym1 zamanda kendi kendini yonetmenin bir
cesit kurumsallagsmasidir.
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Katilmc1r demokrasi, dogal yolla toplumsal deneyim kazanan ve
demokratik degerleri davraniglarinda igsellestiren vatandaslarin siyaset ve
hukuk kiiltiirtinti artirir ve zenginlestirir. Pozitif siyasal 6zgiirliik, yonetim ve
hukuk alanindaki egitici islevini bu sekilde yerine getirir.

Son olarak, pozitif siyasal o6zgitirliik ve katilimci demokrasi biittinlestirici
bir islev yerine getirir. Bireyin bir topluluga aidiyet duygusunu artirir, belli bir
toplumu meydana getiren bireylerin kaynasmasini ilerletir ve vatandas:
devletle biitlinlestirir. ~ Pozitif siyasal Ozgiirliik bu sekilde vatandaslara
cumhuriyetci erdemler ekme islevini yerine getirir.””

Katilimcr demokrasinin ve pozitif siyasal ozgiirliiglin kazanglarinin
abartilmasi zayifliklarini ortadan kaldirmaz. Bunlarin en 6nemlisi yonetimin
yetersizligi, kamusal alan ile 6zel alan arasindaki smir cizgisinin asmmasi
sonucunda bireysel 6zerkligin kayb1 ve 6znel siyasal haklarin toplu siyasal
ozgiirliiklere doniismesidir.

5. Siyasal Ozgiirliik i¢inde Siyasal Haklar

Statik bir bakis agisiyla, siyasal 6zgiirliigiin temelleri mekanik bir birikim
degil, yazili bir anayasayla emniyete alinmis tiim siyasal haklardan olusan bir
organik biitiin olarak goriilebilir.

Kuskusuz, siyasal haklarin her biri kendi bagimsiz anayasal statiisiine ve
hukuki rejimine sahiptir; fakat siyasal Ozgilirliigiin statik bir kiime veya
dinamik bir siire¢ olarak ele alinmasi konusunda, bu iki yaklasim arasinda Cin
Seddi tiirtinden bir ayrim olmadigini belirtmek gerekir.

Siyasal ozgiirliige iliskin hukuksal temeller iginde, siyasal haklar
arasindaki etkilesim bigimlerini 6rnekleyen farkl iliskiler bulunmaktadar.

Anayasada gilivence altina alinan siyasal haklar arasindaki karsilikli
iliskilerin ana bigimleri, kamusal alandaki isleyislerinin dinamiklerinde
gortilebilir. Her bir bireysel veya toplu siyasal hakkin hukuki rejimi onun
gerceklestirilmesini digerlerinden bagimsiz hale getirir; fakat siyasal haklarin

10 C. Pateman, Participation and Democratic Theory, Cambridge, 1970, 22-28.
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biri harekete gecirildiginde, diger siyasal haklar tizerinde ve bir biitiin olarak
siyasal Ozgtirliik tizerinde etki yapar.

Her bir siyasal hak diger haklarin isleyisi igin bir Onciil olarak
goriilebilir. Ornegin; ifade ozgiirligii ve oOrgiitlenme ozglirliigii  iyi
gelismemisse 6zglir, demokratik, adil, ¢cogulcu ve rekabetgi se¢imler olamaz.
Dolayisiyla ifade ozgiirliigli ve orgilitlenme Ozgiirliigii bir sekilde bir onciil
olarak islev goriir ve hatta secimler alanindaki demokratik haklar1 korur.
Kugkusuz, bunun tam tersi de mtiimkiindiir.

Se¢im haklarmin serbestce kullanilmasiyla kurulan demokratik temsil
organlari, ifade ozglirliigli tarafindan yonlendirilen ve korunan demokratik
miizakereyi siirdiirmek icin bir 6n kosuldur. Siyasal orgilitlenme hakki ve
cogulcu secim sistemi demokratik yOnetim icin 6n kosul niteligindedir;
vatandaslar, parti adaylarina ve partinin se¢imleri kazanip iktidara yiikselmesi
halinde bir cesit talimatname niteligi tasiyan parti programlarina gore oy
vermek suretiyle tercihlerini ortaya koyarak secme haklarini kullanurlar.

Siyasal haklardan birinin ihlali diger haklar ve ozgiirliikleri de etkiler.
Siyasal haklar, bir biitiin olarak siyasal oOzgiirliigiin anayasal temelleri
olduklari i¢in, kendi aralarinda biiyiik dlgiide iligkilidir. Bir hak ve 6zgiirliigiin
simirlanmasi diger siyasal hak ve 6zgiirliiklerin kullanilmasinda aksakliga yol
acar.

Yazili anayasalarda siyasal haklarin tiimii baz1 genel sinirlamalara tabi
tutulmustur. Iclerinden diger vatandaslarin 6zgiirliiklerini asmama ve hukuk
cercevesinde hareket etme gibi bazi sinirlama olgiitleri, antik ¢aglardan beri
Hiristiyan-Musevi  gelenegi igin ortaktir. Diger simirlama  oOlgtitleri,
demokrasinin kendini koruma gerekliligi ya da miicadeleci (militan)
demokrasi anlayisi ile ilgilidir.

Siyasal ozgiirliikler arasinda bir hiyerarsi insas1 i¢in yararlh olabilecek bir
derecelendirme, oncelik siralamasi ya da bazi haklarin tstiinliigii gibi unsurlar
var midir?

Siyasal diistintirlerin ve hukuk bilginlerinin bazilarina gore, siyasal
ozgurlik igin ifade Ozglrliigi bliyiik 6neme sahiptir ve bu nedenle ifade
ozgurligliniin diger siyasal haklar {izerinde ustiinliigii vardir. Bu egilim
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J. Milton, D. Hume ve J. S. Mill'in saglam savlariyla 6rneklenmistir.”! Yargic B.
Cardozo’ya gore, ifade Ozgiirligli Ozgiirligiin tim bicimleri i¢in esas ve
olmazsa olmaz bir kosuldur.??

Bu iddianin ciddi sonuglar1 vardir. Diger siyasal haklarin tiimii ayrintili
olarak ele alindig1 takdirde, ifade hiirriyetinin biitiin hak ve ozgiirliiklerde
miindemic oldugu goriiliir. Ornegin secimlerde oy kullanma hakki, partiler
tarafindan gosterilen adaylar1 ve belirli parti programlarini tercih etme yoluyla
vatandagin fikirlerinin ifade edilmesi Ozgiirliigiiniin kullanilmasi anlamina
gelir. Dolayisiyla segme hakki bir anlamda, ifade hiirriyeti ile temsil hakkinin
bilesimi olarak karsimiza c¢ikar. Siyasal parti kurma, partiye katilma, partiyi
destekleme ve sempati duymaya iliskin siyasal ¢ogulculuk hakkinin 6ziinde,
sadece siyasal goriislerini Ozgiirce ifade etme hakki degil ayni zamanda
secimleri kazanarak siyasal iktidar1 elde etmeyi amagclayan bir siyasal orgiit
kurma hakki yatar.

Se¢me ve siyasal Orgiitlenme haklarmin ifade oOzgiirliigiinden {istiin
oldugunu iddia edenler de olmustur.” Ancak totaliter ve otoriter rejimlerin
uygulamalari, ifade ozgiirligliniin olmadigr bir iilkede se¢gme ve siyasal
orgiitlenme haklarinin anayasal demokrasiyi koruma konusunda yetersiz
kaldigini ortaya koymaktadir.

Siyasal ve hukuksal sistemin aksine, siyasal Ozgrlikler bazilari
digerlerinden daha asag1 seviyede olacak sekilde yapilandirilmamistir ve
siyasal Ozgtirliikler arasinda bir hiyerarsik oldugu yargis1 temelsizdir.

11 Areopagitica’da J. Milton konusma 6zgiirligiiniin ve basmin siyasal 6zgiirliigiin temel tast
oldugunu ilan etti. “Bana tiim 0zgiirliiklerden 6nce konusma ve dzgiirce tartisma hakkini verin”.
J. Milton, Selected Prose, New York, 1979, 196-248, 241.; 4.1Om., O cBoboge neuatn, Cou. B aByx
ToMax, T.2, Mocksa, 1966, 571-574.

12 Bishop ve Hendel, Basic Issues of American Democracy, New York, 1973, 356.

B3y, MacGregor Burns, J.W. Peltason, T.E. Cronin, Government By the People, New Jersey, 1981,
9-10.
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Son Degerlendirmeler

Ulus-devlet biinyesinde siyasal oOzgiirliik wulusal vatandaslarla
siirlanmigtir. Buna gore ulusal anayasaciik, M. Maduro® ve digerleri
tarafindan kaydedildigi {izere, hem yapici hem de yabancilarin siyasal hayatin
disinda birakilmasiyla ulusal siyaseti smirlayici isleve sahipti. Ulus-devlet
biinyesindeki siyasal haklar vatandasin anayasal statiisiiniin bir parcasi idi ve
ilgili kisi, dogdugu {iilkeden farkli bir yabanci toprakta bulundugu takdirde,
evrensel insan haklar1 sisteminin bir parcasi sayilmiyordu. Bu sekilde ancak
derin bir ulusal aidiyet duygusu anayasalarca ve hukuki sistemlerce siyasal
hayata veya hiikiimetin kendi ulus vatandaslar1 tarafindan kontroliine katilim
icin olmazsa olmaz kosul olarak taninan tek temel olabilirdi.

Cagdas kiiresellesme cogunlukla siyasal 6zgiirliik tizerinde bir sinirlama
olarak goriilmiis olsa da, uluslararasi ve Avrupa insan haklar1 koruma
sistemleri istisna olmak kaydiyla bu alanda tersine bir egilimi isaret eden belli
gelismeler vardir.

Son birka¢ on yildaki hukuki gelismelere kisaca deginilirse, bazi
stirecleri vurgulamak gerekir.

Kiiresellesme siyasal haklarin icerigine, korunmasina ve genisletilmesine
iliskin olumlu uluslararas1 standartlara zemin hazirlamigtir. Uluslararas:
belgelerin ve kurumlarin listesi uzundur; ancak BM, Avrupa Konseyi, ATHS ve
yargl yetkisi vasitasiyla etkin bir rol oynayan Avrupa Insan Haklari
Mahkemesi en basta gelenleridir. Bu belgeler ve kurumlar vatandaslari kendi
devletlerinden gelebilecek hak ihlallerine karsi korumay1 amaglamaktadir.”®

4 M. Maduro, How Constitutional Can the EU Be? Reconciling Intergovernmentalism with
Constitutionalism in European Constitutionalism, 2004, http://www. jeanmonnetprogram.org
/conference- JMC- Princeton/NYU; http://www jeanmonnetprogram.org/conference- JMC-
Princeton/NYU, M. Maduro, From Constitutions to Constitutionalism: A Constitutional
Approach for Global Governance, Lead Paper to the Workshop Changing Patterns of Rights
Politics: A Challenge to a Stateness?, Hamnse Institute for Advanced Studies, Delmenhorst,
Almanya, Haziran, 2003, 9-12.

M. Maduro, Where to Look for Legitimacy? http:// www.arena.uio./ events/Conference2002/
Papers.html

15 Ekteki raporda secimler konusundaki uluslararasi belgelerinin tam listesini ayrmntili olarak
gorebilirsiniz.
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Burada asil vurgulamak istedigim, bu kisa raporun sonunda Avrupa’da
yakin gec¢miste gerceklesen, vatandas olmayanlarin siyasal oOzgiirligii ile
alakal1 iki ulus-tistii gelisme oldugudur.

Birincisi, AB ile smrli olsa da, AB kurucu Antlasmas: ile Avrupa
vatandaghiginin getirilmesi ve daha sonra da teyit edilmesidir. Buna gore, 25
iiye devletin vatandaslarina, ikamet ettikleri {ilke dogduklar1 tilkeden farkh
oldugunda, diger haklarin yani sira yerel se¢cimlerde ve Avrupa parlamentosu
secimlerinde aktif ve pasif oy hakki taninmasgtir.

Tkincisi ise Avrupa Konseyi'nde Yabancilarin Yerel Diizeyde Kamusal
Hayata Katimi hakkinda Sozlesmenin taslaginin  hazirlanmasiyla
gerceklesmistir. Bu Sozlesme, Avrupa Konseyi {iyesi olan bir iilke tarafindan
onaylanmasi ve uygulanmasi halinde, yabancilara ikamet ettikleri iilkede yerel
secimlere katilma hakki vermektedir.’®

Ancak yiikselen kiiresel anayasacilik siyasal 0zgiirliige yeni boyutlar
getirecektir. Simdiden iki tartismali egilim gozlenebilir.

Bir taraftan, genisleyen siyasal oOzglirliigiin uluslararasi belgelerin
korumasiyla ve ulusal vatandaslarla vatandas olmayanlar i¢in kapsayic bir
anayasacilik insa etmek igin ulusal anayasalarda saglama alinmasiyla devlet
smirlarini asmasi gerekmektedir.

Ancak, vatandas olmayanlara siyasal haklar saglanmasma iki acidan
bakilabilir. Bilim adamlarinca ¢ok tartisilmis olan birincisi, vatandasin siyasal
ozgiirliiklerinin evrensel insan haklar1 diizeyine yiikseltilmesiyle, siyasal
haklarin evrensellestirilmesiyle alakalidir.

Kapsamanin ikinci bir sonucu da vardir. Uluslararas: belgeler ve ulusal
anayasalar tarafindan saglanan kapsayici siyasal ozgiirliik, kiiresel diizeyde

Avrupa Komisyonu 2004 Venedik Komisyonu igin hazirlanmistir, E. Tanchev, International and
European Legal Standards Concerning Principles of Democratic Elections, 19-25.

16 P, Garrone, The Constitutional Principles of Electoral Law, in New Trends in Electoral Law in a
Pan-European Context, European Commission for Democracy through law, Science and
technique of Democracy, N.25, Avrupa Konseyi, Strasbourg, 1998, 11-34.
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cesitlilik ve ¢ogulculugun koruyucusu olarak islev goriir.”” Bu sekilde hukuki
evrensellesme, c¢agdas kiiresel baglamda, halklarin ve ulus devletlerin
cesitliligini yok etmeyi degil korumay1 amaclar.

Modern kamusal alandaki bu egilimler kuskusuz siyasal haklarin
korunmasinin yeni boyutlar1 ve cumhuriyetgi yurttas erdeminin hiikiimet
glcti lizerindeki denetimini esas alan evrimi hakkindaki modern siyasal
ozgitirliikk sdylemine yeni boyutlar kazandiracaktir.

17 Bkz: J. Tully, Civic Freedom in A Globalising Age, Les Cahiers du 27 juin, 1, 2, 2003/2004, 7-11;
Tully’nin monolojik anayasaciligin ziddi olarak polilojik anayasacilik hakkindaki elestirel analizi
icin, bkz: W. Scheuerman, Constitutionalism, Constitutionalism and Difference, Univ. of Toronto
Law Journal, v.XLVI[, N.2, Bahar 1997, http:// www.utpjournals.com/ product/utlj/
472/472/_schuerman.html
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Organic Model of Political Freedom and Political
Rights in the Nation State Constitutions

Prof. Evgeni Tanchev"

1. The Social Freedom Concept

The content of political freedom requires that the concept of freedom be
clarified outside its philosophical meaning. Political freedom is closely related
to social freedom and is, in a sense, part of the latter. Hence the nature of
individual and civil society freedom! is a primary issue with respect to political
freedom.

The multitude lines of thought can be summarized in several basic ideas
about the freedom in social relations.

Freedom is often associated with the absence of obstacles to individual
activity. Th. Hobbes in his time consistently defended the idea of freedom as
absence of obstacles to movement. The defect of this concept is that freedom is
defined by way of the obstacles which symbolize non-freedom.

Individual freedom can also be defined as availability of choice in
achieving the desired goals. The greater the opportunity the higher is the
number of alternatives for the individual to choose from, the freer he is.
Freedom is situated in the social context as a choice of alternatives, yet the
latter are not all democracy-consistent.

" Chief Justice at the Constitutional Court of Republic of Bulgaria

T On the concept and evolution of the civil society see H . Henoscku,.ITpasata na gosexa u
rpakAaHcKoTo odrrecto in I'paskgaHckoTo obIecTBo U IpaBaTta Ha AndHOCTTa, Sofia, 1997, 10-
15; and also one of the most comprehensive western research works on the subject J.L. Cohen,. and
A. Arato,.Civil Society and Political Theory, Cambridge, 1997
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Freedom can also be represented as power over obstacles, which
generates real freedom. It involves the opportunity to effectively choose from
alternatives, to satisfy certain legally protected interests.

Freedom is also viewed as a status or a position of the individual and the
communities in the civil society and in the political system.

Since ancient times freedom has also been interpreted as a possibility for
self-determination, as a possibility for everyone to do what he wishes, or as an
instrument of personal self-perfection. Thus three basic concepts can be
outlined depending on the relation of freedom to human nature:

- freedom as individual’s self-determination — any person is free insofar

as he is self-determining;

- freedom as an opportunity for everybody to do whatever he wants or

not to do what he doesn’t want to;

- freedom as an opportunity for the individual to be his own master and

get self-perfected by developing moral virtues, getting intellectually
elevated or improving his rational abilities.?

Two major concepts of social freedom in terms of individual — state
relationship emerge in the civilization process.

Freedom from, or the classical liberal (negative) freedom, protects
individual autonomy by putting obstacles to state intervention. Freedom to, or
the democratic (positive) freedom, which concentrates on the possibility for the
individual to achieve his goals by performing or not performing certain
actions, with the state providing conditions for that through the instrument of
law.

The negative and positive fundamental human rights correspond to the
two basic concepts of freedom.?

2 For more details on basic freedom concepts see T. Gray, Freedom, London, 1991, 17-84

3 The best analysis of negative and positive freedom is provided by Sir Isaiah Berlin, see Brpans,
., Ase cxBammanms 3a ceobogata, [lanopama, 1992, N 3 — 4, 193 — 222; I. Berlin, Four Essays on
Liberty, Oxford, 1969
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G. Sartori, taking as a basis and developing further Cl. Rossiter’s
concept, outlines 5 distinctive marks of freedom:

The characteristics of negative freedom, or the freedom from state
power, include:

- independence — minimum subordination to the external constraints of
public institutions which regulate or administer the relevant sphere of
social relations;

- seclusion — independence, which guarantees individual’s autonomy as
a condition for his self-realization.

The positive distinctive marks of freedom, or the freedom to, imply a
possibility for individuals to realize their interests as legally protected rights
and include:

- ability;

- possibility

- power.?

The freedom of the individual and the civil society from the government
is not absolute. Under the conditions of modern constitutionally constrained
government and the rule of law principle, everybody’s freedom must satisfy
certain specific conditions which form the general limits of all fundamental
rights and of freedom in general.

In a formal legal aspect, freedom, even when an expression of natural
rights in a civil society, is not absolute and has at least two minimum
constraints. First, the requirement to observe the law in its broad sense as an
aggregate of existing regulations is valid for all legal subjects. It is in this sense
that the provision of Art. 58, Para 1 of the Constitution of the Republic of
Bulgaria should be understood, notwithstanding that the text explicitly
mentions the fundamental obligation of citizens to only obey the Constitution
and the laws. The rule of law principle implies obedience by everybody — the
state, the officials, and the citizens — to laws. This understanding is reflected in

the ideas of Montesquieu, Rousseau, the French Enlighteners, in the

4 Ax. Capropn, Teopust Ha aemokpanyeira, Codust, 1992, 1. 2, 72-73
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Declaration on Human and Civil Rights of 1789 and 1793, and later in the
German legal doctrine, through the structure of the rule of law state. ]. Adams
and G. Madison in the USA substantiate this understanding as a precondition
for the rule of law principle the antipode of which is arbitrariness or rule of

men over law.

Second, the requirement to respect the rights and freedoms of the other
members of society has established itself as a general constraint on rights and
freedom in the civilization process. The condition of not doing to others what
one doesn’t want them to do to him is derived in the spirit of the Christian —

Judaic tradition and the theory of I. Kant.

Given the multilayer and multi-component nature of social freedom in
the civil society, one can outline at least three levels of freedom which, in their
interaction, determine the realization of fundamental rights. In an internal
psychological aspect the individual himself places limits to freedom. Within
the nation state, the constitution, the legislation and the autonomous legal
regulation create the legal guarantees of freedom by regulating and setting the
rules in the civil society. In an international aspect, the international treaties on
human rights create the international guarantees for the rights of states and
nations as members of the international community. The primacy of modern
international law, which is recognized by the democratic community of the
rule of law states, sets general standards in the area of fundamental rights, to

which national legislation should comply.
2. Political Freedom

In terms of law, the shortest definition of political freedom is freedom of

citizens in the public sphere.®

® On the origination and evolution of the public sphere since ancient times and in modern times
see ]. Habermas, The Structural Transformation of the Public Sphere, Cambridge, 1992, 1-26; X.
Apent, Yosemkara cutyanus, Codus, 1997, 42-80. Hence theoreticians often conclude that
political freedom is not so much freedom of individual choice; it rather concerns relations and is
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Political freedom can be further defined as that part of the constitutional
status of citizens, which outlines the possibilities for political expression of the
individual, irrespective of whether the question is about protection against,

control of or participation in the exercise of state power.°

Finally, political power covers the legally guaranteed rights and
obligations through which a person expresses himself as a political individual.
At first glance the obviousness of such simple definitions does not generate
doubts in their validity, yet such definitions actually contain a lot of disputable

points.

1. The conditional nature of the differentiation of social spheres and the
integral essence of human freedom generates a number of exceptions
which put in doubt the validity of the definitions. Where does the
public sphere of the society begin and where does it end? Are the
rights, traditionally defined as political, the only mechanism of
generating changes in the political sphere which we conditionally
differentiate from the other systems of social life, but which is
functionally dependable on the freedom and the rights of citizens
traditionally defined as economic, social, personal, etc.? Aren’t the
different rights the freedom of citizens in certain limited social spheres
formed by a secondary differentiation of the political, economic,

spiritual part of social and individual life?

2. Even if we stipulatively accept that the rights and freedoms
traditionally defined as political and public are interrelated, have effect
on and are influenced by the political sphere taken in a most general

sense, a number of problems emerge. What is the content of this two-

realized between persons whose freedom must exist in their relationship., A>x.Capropmn, Teoprt
Ha aemokpanyita, Codus, 1992, vol. 2, 76

¢ The French Encyclopaedists see in political freedom calmness of spirit originating from the
opinion that everyone sticks to his own safety, which should be guaranteed by a state
government in which neither citizen should be afraid of any other citizen., see ®naocodus in
“Ounukaoneann” Auapo u Maaambepa, Mocksa, 1994, 440
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way influence — opposition, restraint or interaction taken as causal or

functional relationship?

3. Is there mutual or one-side dependence between the different
political rights comprising political freedom?

Normativists have an easy answer to these questions — they make
reference to the specific norms the will of the legislator takes shape of. Thus the
problem of political freedom is replaced by the ready or interpreted answer of
the legislator’s will.

Whether the individual has negative influence on power via political
freedom and the constitutionally defined sphere of political freedom is the
limit for the activity of political institutions, or political rights institutionalize
the participation of citizens in the political process?

The constitutionally recognized rights set limits to the government and
constrain state power. At the same time democratic government based on
people’s sovereignty and dependable on public opinion is only realized as
government of consensus if developed political freedom is in place. Thus
political freedom is sine qua non for constitutional limited consensus-based
government.

The fundamental political rights express the legally protected
possibilities for citizens to participate in the political process. They relate to the
sphere of political freedom because each one of them guarantees some form of
citizen’s influence on politics through which he expresses his personal interests
and preferences in the structuring and realization of state power. Political
freedom understood as unobstructed realization of the political will of citizens
through the different political rights is a vital condition for the existence of the
social contract between the governing and the governed. The inadequate
realization of political freedom is a criterion for the indivisibility of the
democratic political regime. Constrained political freedom discredits the will
of the governing, makes null and void the social contract and undermines the
legitimacy of the government system and the sources of law system created by
the non-democratic government. Constrained political freedom can be grounds
for civil disobedience.
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By exercising their fundamental political rights citizens are integrated in
the existing social system, confer government legitimacy and, through the
public opinion, make state power dependable on civil society to a certain level,
which in the democratic state should be identified with citizens” preferences.
However, with the modern forms of expression and opinion forming this is not
always the case. Public opinion can be used against the government under the
influence of the media, yet media can also direct public opinion in favor of the
government or corporate interests.

Political freedom could also be defined by way of the different notions of
freedom. It is absence of obstacles to individual’s autonomy and guarantees his
independence from the state power. It is a possibility to form and express
opinion in the public sphere, to set up and be a member of political parties, to
participate in elections in which political institutions should not deform the
will of the individual and of the civil society. Political freedom is a possibility
to choose different variants of influence on and participation in the political
process, different parties, which results from the recognized plurality principle.
Understood as power, political freedom implies control over political
institutions, over the realization of political programs, through participation or
non-participation in elections. With respect to the politicians vested with
power political freedom allows exposure of corruption and the abuse of power.

Political freedom is realized through a variety of forms of participation
in the political process — influence, control over the governing, participation in
government by forming the institutions of political representation, self-
government.

4, Political Freedom Models

The evolution of civilization outlines three basic models of political
freedom depending on the political power — freedom ratio. In each model
political power and the realization of the system of fundamental political rights
legitimates state power in a different way.

In the pre-modern epoch the basic characteristics of political freedom are
predetermined by the absence of a civil society and of a public sphere
separated from the state. In ancients’ line of thought direct government has
priority over the underdeveloped models of representative democracy.
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Political freedom is not realized as a combination of interacting, yet separate
and legally protected fundamental rights through which the individual
controls state power.

Ancients’ freedom, as B. Constant in his time reveals, is realized as free
citizens' strive to make government dependable on political freedom, while
sacrificing their autonomy from the state power.” Citizenship is identified with
permanent involvement in solving state issues. The active sharing of collective
power is expressed in this model of political freedom. It is characteristic of and
manifested in the environment of the democratic regimes of traditional
societies where the civil society and the public sphere have not been formed
yet or have been absorbed by the state.

The second model of political freedom appears as early as pre-modern
times with the emerging civil society and the distinguishing of a separate
public sphere. The autonomy of the individual from the constitutionally
constrained consensus-based government is the fundament of the classical
liberal concept of freedom. Viewed in this way, political freedom is impossible
without personal freedom and the primary objective of political freedom is to
guarantee personal freedom. The individual autonomy recognized by state
power is a precondition for the existence and realization of political freedom.
On the other hand, representative governance and responsible government do
not require and even exclude the permanent direct participation of citizens via
their political rights in the exercise of power. What is more, the theoreticians of
the constitutional rule of law state oppose individual freedom to political
power.

7 “Ancients’ freedom consists in the collective yet direct exercise of portions of the whole
sovereignty, in the possibility for everybody to discuss in the square the issues of war and peace,
to conclude allied treaties with foreigners, to vote laws, deliver judgments, review the accounts,
acts and government of magistrates, to call them before the people, to accuse, sentence or
vindicate them; yet at the same time the ancients regarded the complete submission of the
individual to the authority of the community as compatible with this collective freedom.”
Constant also noted that “in ancient times the individual, almost habitually sovereign in pubic
maters, is a slave in all other aspects of his private life.” And that is only natural in the absence of
a separate public sphere., 5. Koncran, 3a csobogara B ApeBHOCTTa, CpaBHeHa ChC cBOOOJaTa B
MoJepHuTe BpeMeHa, A speech delivered in 1827, cr. ITanopama, kH.1-2,1992, 47-58, 48
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The scope of political freedom is in inverse relationship with the limits of
state power. Unlike anarchism, the utmost antinomy of political power and
freedom in modern neo-conservatism and libertarianism accepts that state
power is a necessary evil which constrains freedom. The liberal understanding
of the public power — political freedom ratio, which maximizes freedom in
accordance with the constitutionally established autonomy of the individual
from the state, is realized to the utmost with negative rights.

“The oldest” of all existing constitutions — the 1787 Federal Constitution
of the USA, particularly the first amendment passed by the Congress in 1789,
creates the prototype of the negative proclamation of rights by laying down a
prohibition for established authorities to constrain or regulate freedom.

At first glance the negative freedoms laid down in the first generation of
organic laws are a natural result of the previous evolution of liberalism. On
one part, political freedom is established as a process of continuous constrain
of royal absolutism originating in the Magna Carta Libertatum of 1215. At the
same time, negative freedom is the most adequate constitutional recognition of
natural human rights and one of the most effective guarantees for respect of
these rights by the government. Proving the state intervention in the negative
rights sphere, which results in infringement of these rights, facilitates their
protection in court.

Finally, the stipulation of prohibitions for the state power to go beyond
certain bounds by making political rights a limit is a clause of the social
contract between the governing and the citizens. And insofar as the
constitution is the primary social contract, it is in this contract that negative
freedom should be laid down. Negative rights, proclaimed as prohibitions for
the state to intervene in certain areas reserved for civil freedom, constitute
taking away of freedom spheres from the domain of pubic institutions’
competence. Any legal act of a state body, which violates the constitutional
constraint on the intervention in the freedom sphere protected by negative
rights, is unconstitutional .’

8 In this respect, H. Kelsen in his time outlines the different consequences in the legal regulation
of negative and positive rights. In terms of negative rights any making of a law will result in
unconstitutionality, whereas with positive rights, for which constitutions have provided for the
making of a special law upon proclamation of these rights, but the parliament has failed to pass
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The above may be explaining convincingly enough the origination of
negative freedoms in the first European constitutions and declarations on
rights, yet in the USA there are a number of specific factors resulting from the
making of the federal constitution in Philadelphia in 1787 and its ratification in
1791.

First, the founding fathers feared the power of the federal government
and saw rights as a framework capable of constraining its limits. Besides, the
positive proclamation of freedom in the constitutions and the bills on rights of
the states was already a fact. Finally, proclaiming rights in the form of
prohibitions is a very convenient formula in the administration of law because
it definitively predetermines the judgment of government’s actions while
eliminating government’s discretion in respect of some spheres of civil
freedom.

The participatory democracy model is entirely different. It sets big hopes
on positive political freedom. Positive political freedom is traditionally
accepted as freedom of the individual to exercise or refrain from exercising his
rights thereby influencing the public sphere and generating certain effect on
state power. Political rights of citizens are not only a means for control over
state government, but also state policy is largely predetermined by the
realization of these rights. The common basis in the views of participatory
democracy representatives is the value content they put into the political
freedom system. For the liberal trend negative political rights are a limit for the
political power and a sphere of individual autonomy, whereas supporters of
participatory democracy make positive political rights a basic instrument for
direct participation of citizens in politics.” Theoreticians are not unanimous on
the political freedom - political system interaction. Moderate participatory
democracy representatives see political rights as a tool which mobilizes the

this law, constitutional courts cannot react., Kelsen, H., General Theory of Law and the State,
Harvard, 1945, 262

9 Participation in the political process is not institutionalized in the fundamental political rights
only. On the other hand, the fundamental political rights are realized in the public sphere, but
also outside politics. On the forms of participatory democracy which include participation in
elections, electoral campaigns, referendums, meetings and demonstrations, membership of
political parties, non-profit organizations, social councils, etc., see A. Birch, The Concepts and
Theories of Modern Democracy, London, 1997, 81
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participation of citizens in the political process. The ardent champions of this
school maintain that political rights ensure the influence of citizens on forming
state policy and exercising state government.

The prototype of the participatory democracy model is contained in the
views of the radical democratic thinkers, ]. J. Rousseau in the first place, and in
the practice of the French Jacobeans. Participation in government is also
associated with the direct democracy practice, which is most developed in the
Swiss canton government. Political rights in their dynamics form the core of
positive political freedom the basic objective of which is to ensure the
participation of citizens in politics.

Participatory democracy is established along two basic lines. According
to the first one, which exaggerates the role of direct democracy and is based on
the Swiss experience and the idealization of the ancient city-state democracy,
citizens participate as direct subjects in forming government decisions.

Along with the forms of direct exercise of power, participatory
democracy is associated in the first place with exercising electoral rights,
participating in electoral campaigns, maintaining relations with deputies and
government officials, as well as with the right to associate in political parties
and organizations. Outside the formation and expression of the public opinion,
the role of the right to an opinion in the public sphere and for political
purposes is less studied as a factor for influencing the exercise of state power.
This role is traditionally derived from the role of the fourth and the fifth
power, which rather express the attitude to state policy, form the public
opinion, prevent abuses and exercise control over power.

Any model of freedom has its advantages and disadvantages. Negative
freedom guarantees the autonomy of individual’s private sphere from the
intervention of state power. In this sphere the individual is free from the state.
He is able to realize in full his potential and to strengthen the self-realization of
his personality. At the same time the independence of the individual from the
state is combined with independence of state power from the individual,
which makes him a passive subject of the political process.

In positive freedom the citizen is made a subject of the political process
and the basic objective of political freedom is to influence the political system.
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At the same time the individual is deprived of his political autonomy and loses
his independence from state power.

The three basic social functions of the participatory democracy model
reveal best its advantages.

First, through their participation in the political process citizens protect
their individual freedom making state power dependable on the direction in
which they exercise their political rights. In this sense positive freedom has a
safeguarding function with respect to civil freedom. In its most developed
forms it makes citizens a part of government and is also a kind of
institutionalization of self-government.

Participatory democracy elevates and refines the political and legal
culture of citizens who gain social experience in a natural way and internalize
democratic values in their behavior. It is in this way that positive political
freedom performs its educative function in the area of governance and law.

Finally, positive political freedom and participatory democracy perform
an integrative function. They increase individual’s feeling of belonging to the
community, improve the cohesion of the individuals comprising a given
society and integrate the citizen in the state. The positive political freedom in
this way performs the function to cultivate citizens republican virtues.’

Exaggerating the assets of participatory democracy and positive political
freedom does not eliminate their weaknesses. Most important of these are
inefficiency of government, loss of individual autonomy from state power as a
result of the eroded borderline between the public and the private sphere, and
transformation of subjective political rights into collective political freedoms.

5. Political Rights within Political Freedom
From a static prospective the legal foundations of political freedom can

be seen not as mechanic accumulation but as an organic whole consisting of all
the political rights entrenched in a written constitution.

10 C. Pateman, Participation and Democratic Theory, Cambridge, 1970, 22-28
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Certainly each of the political rights has its independent constitutional
status and legal regime but there is no Chinese wall of separation between
them in the broader context of political freedom as a static constellation or
dynamic process.

Within the political freedom legal foundations there are different
relationships between political rights which illustrate their interaction.

The main forms of interrelationships between the constitutional political
rights might be seen in dynamics of their functioning in the public sphere.
Legal regime of each of individual or collective political right makes its
realization independent but once one of the political rights has been triggered
it has an effect on other political rights and on the political freedom as a whole.

Each political right can be regarded as a premise for the functioning of
the others. For example there cannot be free, democratic, fair, pluralistic and
competitive elections if freedom of expression and rights of association are not
well developed. So in a way freedom of expression and right of association
function as a premise and even safeguard the democratic rights in the area of
elections. The vice versa relationship is also relevant. Democratic
representative bodies established by free exercise of the electoral rights are a
prerequisite for maintaining democratic deliberation channeled and protected
by the freedom of expression. The right of political association is a must in a
plural political system representation and due to its realization modern
electoral systems and citizens exercise their electoral rights by forming their
preferences when they cast their votes based on the party candidates and party
programs forming a kind a mandate id the party wins the elections and
ascends to power.

Infringements of one of the political rights have an impact on the others
and on the whole political freedom as well. Political rights are substantially
related between themselves and for they are constitutional foundations of the
political freedom as a whole. Limitation of one of them leads to distortions in
the exercising of other political rights.

All of the political rights have been put under some general limitations
in the written constitutions. Some of them like the requirement not to overstep
the freedoms of other citizens and to act within the law are common to



166 Anayasa Yargis1 29 (2012)

Christian Judaic tradition since antiquity. Other limitations concern the
necessity of democracy to protect itself or so called defensive or militant
democracy.

Is there a gradation of political rights, priority, preeminence of some
rights that can be instrumental to the building of hierarchy of political
freedom?

According to some of the political thinkers and legal scholars the
freedom of expression is the most important to the political freedom and has
superiority over other political rights. This trend has been exemplified by the
sound arguments of J. Milton, D. Hume and J. S. Mill.2? According to justice B.
Cardozo the freedom of the speech is the matrix and sine qua non to all the
forms of liberty.!2

This conclusion has serious implications. If all the other political rights
are considered in detail they always carry free expression in their content. For
example the right to vote in the elections has been a freedom to express
citizen’s ideas by preference of candidates that have been nominated by parties
and particular party programs. So the overall effect of electoral rights is
expression of opinion from one side and constituting political representation
from the other. The inherent to the political pluralism right to form, join
support and sympathize to political parties is a free opinion expression but
also constituting a collective political body striving for control of government
power by winning the elections.

There have been attempts to claim preeminence of voting rights and the
right of political association over the freedom of expression.’* However, the
practice of totalitarian and authoritarian regimes are justification that by
ignoring the free of expression leads voting rights and the rights of political
association cannot protect constitutional democracy.

' In Areopagitica J. Milton declared freedom of speech and the press to be the cornerstone of
political freedom.” Give me the right to speak and argue freely that is above all freedoms”.
J.Milton, Selected Prose, New York, 1979, 196-248,241; A.1Om., O coboge neyarn, Cou. B apyx
Tomax, T.2, Mocksa, 1966, 571-574

12 Bishop and Hendel’s Basic Issues of American Democracy, New York, 1973,356
13 J.MacGregor Burns, ].W.Peltason, T.E.Cronin, Government By the People, New Jersey, 1981, 9-10
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In contrast to the political and the legal system, the political freedom is
not structured so some of the political rights can be regarded inferior to the
others and a conclusion that the political freedom is hierarchically structured
is unfounded.

Concluding remarks

Within the nation state political freedom has been confined to the
national citizens. Thus the national constitutionalism was both constructive
and limiting national polities by the exclusion of the foreigners from the
political life as it has been noted by M.Maduro’ and others. The political rights
within nation state were a part of the constitutional status of the citizen and
were not considered as a part of the universal system of human rights if the
person concerned has been on a foreign territory of different from his country
of birth. In this way only a deep feeling of national belongingness could be the
sole foundation recognized by the constitutions and the legal systems as a sine
qua non to the participation in the political life or control of the government by
their nation peoples.

Although contemporary globalization has been treated mostly as a
limitation on political freedom, with the international and European systems of
human rights protection been an exception, there are certain developments in
this area indicative to the reverse trend.

If legal developments during the last several decades are briefly marked
several processes should be emphasized.

Globalization has led gave rise to affirming international standards for
the content, protection and expansion of political rights. The list of the

* M.Maduro, How Constitutional Can the EU Be? Reconciling Intergovernmentalism with
Constitutionalism in European Constitutionalism, 2004, http:// www. jeanmonnetprogram.org/
conference- JMC- Princeton/NYU; http://www. jeanmonnetprogram.org/conference- JMC-
Princeton/NYU,  M.Maduro, From Constitutions to Constitutionalism: A Constitutional
Approach for Global Governance, Lead Paper to the Workshop Changing Patterns of Rights
Politics: A Challenge to a Stateness?, Hamnse Institute for Advanced Studies, Delmenhorst,
Germany, June, 2003, 9-12

M.Maduro, Where to Look for Legitimacy? http:// www.arena.uio./ events/ Conference2002/
Papers.html,
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international instruments and institutions is long but one should not certainly
miss a reference to the UN and Council of Europe ECPHR and the effective
enforcement through the jurisdiction of the European Court of Human Rights.
However, these developments concerned international protection of human
rights of national from their own nation state governments.*

What particularly I would like to emphasize here in the end of this short
report are two recent supranational developments in Europe which relate to
the political freedom of non nationals.

The first one, though it is confined to the EU, is the introduction of the
European citizenship after the TEU and reaffirmed in the DTC for Europe
which has provided that besides other rights EU citizens — now of 25 member
states should enjoy active and passive voting rights in the local elections and in
the elections of European parliament when their country of residence is
different from their country of birth.

The second took place in the Council of Europe with the drafting of the
Convention on the Participation of Foreigners in Public Life at Local Level
which upon adherence and ratification of a country which is member to the
Council of Europe entitles foreigners to take part in the local elections in the
country of residence.’®

However, the beginnings of the emerging global constitutionalism will
be setting new dimensions on political freedom.

Even now two controversial trends might be observed.

15 See in detail a complete list of the international instruments in the area of elections in the
attached report Prepared for the Councile of Europe Venice Commission in 2004, E.Tanchev,
International and European Legal Standards Concerning Principles of Democratic Elections, 19 -
25

16 P Garrone, The Constitutional Principles of Electoral Law, in New Trends in Electoral Law in a
Pan-European Context, European Commission for Democracy through law, Science and
technique of Democracy, N.25, Council of Europe, Strasbourg, 1998, 11-34
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From one side expanding political freedom has to go beyond state
borders with the protection of international instruments and by being
entrenched in the national constitutions to build an inclusive constitutionalism
for the national citizens and non nationals as well.

Providing political rights to non nationals, however might be seen from
two prospectives. The first one that has been discussed at large by the scholars
is related to the universalization of political rights by elevating citizen’s
political liberties to universal human rights.

Inclusion has a second implication as well. Provided by the international
instruments and national constitutions inclusive political freedom functions as
a protection of diversity and multiplicity at the the global level.”” In this way
legal universalization is not meant to destroy but to safeguard diversity of
peoples and nation states in contemporary global context.

These trends in the modern public sphere will certainly lead to
transformation of the discourse on the concept of modern political freedom
about the new dimensions of the political rights protection and their evolution
as founded on the republican civic virtue check on the governmental power.

17 See J.Tully, Civic Freedom in A Globalising Age, Les Chiers du 27 juin, 1, 2, 2003/2004, 7-11;

For critical restatement of Tully on discursive polilogical as antipode of monologic
constitutionalism see W.Scheuerman, Constitutionalism, Constitutionalism and Difference, Univ.
of Toronto Law Journal, v.XLVII, N.2, Spring 1997, http:// www.utpjournals.com/ product/
utlj/472/472/_schuerman.html



