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Tiirk Anayasa Mahkemesi'nin 50. Kurulus
Yildoniimii icin Diizenlenen Uluslararasi
Sempozyum’da Giiney Afrika Heyeti'nin! Sunumu

Zakeria Mohammed Yacoob®

Gliney Afrika delegasyonu olarak Tiirk Anayasa Mahkemesi'nin 50.
kurulus yildoéniimiinii kutlariz. Anayasa Mahkemesi, elli yildir bu {iilkenin
insanlarina, kanunlarina ve Anayasasina hizmet etmektedir. Anayasasinda
insan haklarimi taniyan {ilkeler igin anayasa yargisi kurumlar1 biiyiik 6nem
tasimaktadir. Gerek Giiney Afrika gerekse Tiirkiye anayasalar1 bu tiir haklar1
tanimaktadir ve bu nedenle her iki iilkedeki Anayasa Mahkemeleri ¢ok 6nemli
islevler gormektedir. Anayasa Mahkemeleri diinya genelinde, bugiine dek bir
yanda devletin ve hiikiimetin gereklilikleri diger yanda insan haklar1 arasinda
bir denge kurmak igin miicadele vermistir. Bu kutlamayr anayasacilik
hareketinin, anayasal degerlerin, parlamentonun egemenligine Kkarsi
anayasanin egemenligi diisiincesinin ve hukuk devleti ilkesinin yayginlik
kazanmasinda bir kilometre tas1 olarak goriiyoruz. Bu hareketin daha da
hizlanarak devam etmesini dileriz. Bu vesileyle, bir “insan haklar1 kiiltiiri”
olusturma siirecinin ve bu kiltiirtin pekismesinde yargi yerlerine diisen
gorevin oneminden s6z etmek istiyoruz.

Glintimiizde, insan haklarina iliskin olarak yapilan tartismalar, II. Diinya
Savasi sonrasindaki baglamdan ¢ok farkli bir baglamda cereyan etmektedir.
Bugiin insan haklarinin 6neminden s6z eden, insan haklarini taniyan ok
sayida uluslararasi, bolgesel ve ulusal hukuk aracina sahibiz. Birlesmis
Milletler Insan Haklar1 Evrensel Bildirgesi, Medeni ve Siyasi Haklar
Uluslararast  Sozlesmesi; Avrupa’da Avrupa Insan Haklar1 Sozlesmesi;
Afrika’da Insan Haklar1 ve Halklarin Haklar1 Sozlesmesi (Banjul Sozlesmesi),

! Giiney Afrika Delegasyonu, Giiney Afrika Anayasa Mahkemesi Uyesi ve Baskanvekili Yargig
Z.M. Yacoob ve Yiiksek Temyiz Mahkemesi Uyesi Yargic J. B. Z. Shongwe’den olusmaktadir.
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Afrika Cocuk Haklar1 ve Refahi Sozlesmesi; Amerika kitasinda ise Amerika
Insan Haklar1 ve Odevleri Bildirgesi ile Amerika Insan Haklar1 Sézlesmesi bu
enstriimanlara ornek gosterilebilir. Biitiin bu belgeler, insan haklarina verilen
onemi gostermektedir. Giiney Afrika, Kanada, Hindistan, Almanya, Amerika
Birlesik Devletleri ve Tiirkiye gibi pek ¢ok tilkede, ulusal anayasalarda ve diger
ulusal diizenlemelerde de temel haklarin korunmasina iliskin giivencelere yer
verilmistir.

Yukarida sayilan kurumlarin énemi, kendi islevleriyle sinirli degildir. Bu
kurumlar islevlerini yerine getirirken ¢ok sayida diisiince ve arastirmanin
ortaya c¢tkmasina da vesile olurlar. Birlesmis Milletler'deki Komitelerce
(6rnegin Birlesmis Milletler Ekonomik ve Sosyal Haklar Genel Komitesi)
hazirlanan raporlar, Avrupa Insan Haklari Mahkemesi'nin tabu yikan
kararlari, Anayasa Mahkemelerinin ve diger mahkemelerin kararlar1 biitiin
diinyada ¢ok 6nemli akademik ¢alismalara esin kaynagi olmustur.

Glintimiizde insan haklarina iligkin olarak tizerinde durulmas: gereken
ikinci konu, insan haklar1 alanindaki temel diisiince ve yaklagimlarin zaman
icinde gecirdigi degisimdir. Eskiden akademik yazilarda da mahkeme
kararlarinda da kisisel ve siyasi haklar, sosyal ve ekonomik haklar ve gevre
haklar1 arasinda kati1 bir ayrim yapilmaktaydi. Bu ayrimi giiniimiizde pek
savunan kalmamaigtir ve bu yaklasimin yerini biitiin haklarin birbiriyle iligkili
ve birbirine bagimli oldugu tezi almistir. Buna gore, haklar arasinda yapilan
kat1 ayrim keyfi bir ayrimdir ve higbir faydas1 olmadig gibi tehlikeli oldugu
bile sdylenebilir. Insanligin devami icin biitiin haklarin esit derecede
saglanmasi sarttir. Ulkemizde ve gelismekte olan iilkelerde fakirligin boyutu
ve yayginhigl, gelismenin vazgecilmez Ogesi olarak sosyal ve ekonomik
haklarin saglanmasini 6nemli kilmaktadar.

Bu noktada, insan haklar1 alaninda hepimizin karsit karsiya oldugu
onemli bir sorundan kisaca so6z etmek istiyoruz. Bu, fakirlik ve fakirlikten
kaynaklanan problemler karsisinda anayasal diizeyde atilabilecek adimlarin
belirlenmesi sorunudur. Bazi iilkelerde fakir insanlarin sayist az olabilir, fakat
fakirlerin sayismnin az olmas:i fakirlikten kaynaklanan sorunlarin daha az
onemli oldugu anlamina gelmez. Dolayisiyla bu, genel bir sorundur. Fakirlik
sorunu ile miicadele i¢in anayasal diizeyde aliabilecek 6nlemlerin basinda,
sosyal ve ekonomik haklarin anayasalarda taninmasi gelir. Giiney Afrika gibi,
anayasanin Ustlinliigiiniin  kabul edildigi ve hiikiimetin temel haklar
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alanindaki uygulamalarinin Anayasa Mahkemesi tarafindan kontrol
edilebildigi tilkelerde yarg: organlarina da bu haklarin hayata gegirilmesinde
onemli gorevler diismektedir.

Bununla birlikte, sosyal ve ekonomik haklar i¢in ongoriilen yargisal
koruma, yargi yerleri ile siyasi organlar1 karsi karsiya getirebilir. Kuvvetler
ayriligy ilkesi giindeme getirilerek mahkemelerin yetkileri tartisma konusu
edilebilir. Giiney Afrika Anayasasi, devlete konut, saglik, sosyal giivenlik, gida
ve su hakki gibi ekonomik ve sosyal haklarin yerine getirilmesinde “eldeki
imkanlar cercevesinde, makul yasal Onlemleri ve diger Onlemleri alma”
yukiimliliigii  getirmektedir.? Sosyal ve ekonomik haklarin yerine
getirilmesiyle ilgili bu smirlama diger hak kategorileri igin Ongoriilen
siirlamaya gore farklilik arz etmektedir. Kisi haklar1 ve siyasi haklar insan
onuru, esitlik ve Ozgiirliik iizerine kurulan agik ve demokratik bir toplum
cercevesinde ve ancak kanunla sinirlanabilir.?

2 Anayasanin 26. maddesine gore:
(1) Herkes uygun bir konutta yasama hakkina sahiptir.
(2) Devlet bu hakkin tedrici bicimde gergeklestirilmesini saglamak igin eldeki imkanlar
gercevesinde makul yasal énlemleri ve diger 6nlemleri almak zorundadir.
(3) Hi¢ kimse mahkeme karari olmaksizin evinden ¢ikmaya zorlanamaz ya da evi
yikilamaz. Kanun, kisilerin keyfi bicimde evlerinden ¢ikarilmasina izin veremez.
Anayasanin 27. maddesine gore:
(1) Herkes,
(a) Ureme saglig dahil olmak iizere, saglik hizmetlerine,
(b) Yeterli gida ve suya,
(c) Sosyal giivenlige ve (kendisine ve ailesine bakamayacak durumda olanlar igin)
sosyal yardima erisme hakkina sahiptir.
(2) Devlet bu haklarin tedrici bigimde gergeklestirilmesini saglamak igin eldeki
imkanlar gergevesinde makul yasal dnlemleri ve diger onlemleri almak zorundadir.
(3) Hig kimse acil saglik hizmetinden mahrum birakilamaz.

3 Anayasarun 36. maddesine gore:
(1) Temel Haklar Bildirgesi'nde sayilan haklar insan onuru, esitlik ve 6zgiirliik tizerine
insa edilen acitk ve demokratik bir toplumda makul ve hakli goriilebilecek 6lgiide ve
ancak kanunla sinirlanabilir. Temel haklarin sinirlanmasinda asagidaki hususlar dikkate
alinmalidir;
(a) Hakkin dogasi,
(b) Sinirlama amacinin énemi,
(c) Simirlamanin dogasi ve boyutu,
(d) Siirlama araci ile amaci arasindaki orantililik ve
(e) Smirlamanin amacina ulasmak i¢in miimkiin olan en az sinirlandirici aracin tercih
edilmesi.
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Gliney Afrika Anayasa Mahkemesi, sosyal ve ekonomik haklarin hayata
gecirilmesi igin ileri adimlar atmistir. Anayasa Mahkemesi, Anayasadaki
“makul yasal onlemler ve diger dnlemler” ibaresini “hiikiimetin korunmaya
muhtag insanlarin ihtiyaglarimi ve taleplerini dikkate alan, haklar1 niteliksel
anlamda gelistirmeyi amaclayan, tutarli bir programa sahip olmas gerekliligi”
olarak yorumlamistir. Konut programlari genellikle konut insa edilecek
alanlarda yasayan insanlarin konutlarindan ¢ikarilmalarini gerektirir. Zaten
zor durumda olan insanlarin hangi kosullar altinda konutlarindan
cikarilabilecegi, tartismali bir konudur. Ulkemizde bu konuya bir ¢6ziim
bulmak amaciyla ¢ikarilan kanuna gore?, bir konutu haksiz bicimde isgal eden
kisi ya da kisiler ancak konuttan ¢ikarilmalar1 adalet ve hakkaniyete uygun
olmak sarti ile konuttan ¢ikmaya zorlanabilir.

Sozlerimize son verirken, biitiin diinyada fakir insanlarin da saygi
gormesini ve korunmasini saglayacak tutarli programlarin hayata gegirilmesini
ve sosyal ve ekonomik haklarin gerceklesmesini diliyoruz. Tiirkiye Anayasa
Mahkemesi'nin de {iilkedeki korunmaya muhtag¢ insanlarin yasam kalitesini
ylikseltmek icin sistematik bir yaklasim sergileyerek bu miicadeleye katki
saglayacagindan hi¢ kuskumuz yoktur. Kurulus yildontimii igin tekrar
tebrikler!

(2) Yukaridaki 1. fikra hiikiimleri ya da Anayasanin bagska yerlerinde acikga dngoriilen
durumlar disinda, temel haklar kanunla sinirlanamaz.

4 Yasadisi Arazi Kullanimi ve Hukuk Disi Konut Bosaltmanin Onlenmesi Hakkinda Kanun
(1998).
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Presentation by the South African Delegation at the
50t Anniversary of the Turkish Constitutional Court
and International Symposium’ to be held at
Ankara and Istanbul 25 - 28 April 2012

Zakeria Mohammmed Yacoob®

The South African delegation congratulates the Constitutional Court of
Turkey in the achievement of 50 years of service to the people of this country,
its laws and the Constitution of Turkey. We recognise the importance of
appropriate judging in countries with constitutions that confer human rights
on all the people there. Both South Africa and Turkey, amongst many other
countries in the world, have Constitutions that do confer rights, and it is for
this reason that Constitutional Courts in our respective countries, and I may
say everywhere, gain significance. All Constitutional Courts have struggled
with the appropriate balance between the needs of the state and government
on the one hand, and the rights of human beings on the other. This celebration
is a significant milestone in the process of the wuniversalisation of
constitutionalism, constitutional values, constitutional supremacy as opposed
to parliamentary supremacy and the rule of law. May the process continue
with greater speed. We would like to mark this occasion by expressing some
thoughts on an important challenge that lies ahead in the process of
developing a human rights culture and the appropriate adjudication required
to strengthen that culture.

The context in which any human rights discussion takes place today is
very different from that which pertained at the end of the Second World War.
We now have numerous world, regional and national instruments that record

I The South African delegation consists of the Acting Deputy Chief Justice of South Africa and
Judge of the Constitutional Court of the South Africa, Justice ZM Yacoob and Justice J.B.Z
Shongwe, Judge of the Supreme Court of Appeal.

*Vice-President of the Constitutional Court of the South Africa
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the importance of human rights, and confer human rights on citizens of many
countries. We may for example refer to the United Nations Universal
Declaration of Human Rights and the International Covenant on Civil and
Political Rights; in Europe, the European Convention on Human Rights; in
Africa, the African Charter on Human and Peoples' Rights (the Banjul Charter)
and the African Charter on the Rights and Welfare of the Child; and in the
Americas, the American Declaration of the Rights and Duties of Man and the
American Convention on Human Rights. This is in itself an indication of the
importance of human rights. Human rights protection is also embraced in
numerous national Constitutions and other national legal instruments in South
Africa, Canada, India, Germany, United States of America and of course,
Turkey.

The importance of these instruments cannot be over-estimated. Their
significance goes far beyond the instruments themselves. This is so essentially
because the process of their realisation has given rise to much thought and
writing. There have been numerous informative reports of Committees of the
United Nations (like the United Nations General Committee on Economic and
Social Rights), ground-breaking judgments of the European Court of Human
Rights, judgments of many other Courts and Tribunals including those of the
Constitutional Court of this country and those of ours and, importantly, many
helpful and incisive scholarly efforts the world over.

A second element of the context to which we think it is appropriate to
pay attention at this time, is that the thinking and approach to human rights
has changed over the years. We all recall the days in which numerous
academic writings (and some judgments of courts too) made what we might
term (we hope not unfairly) as an absolute distinction between civil and
political rights, social and economic rights and rights concerned with the
environment. That distinction has virtually fallen away and been supplanted
by the thesis that all rights are inter-related and inter-dependent, that the
absolute distinction between categories of rights is arbitrary and not useful if
not dangerous, and that the fulfilment of all of these rights is essential to the
survival of humanity. We would suggest that the extent of poverty in our
country points inevitably to the importance of social and economic rights as a
key development component in much of the universe.



Zakeria Mohammed Yacoob 4+ Ugiincii Oturum 213

We can now briefly focus on a challenge to human rights that is of
particular importance. It arises from the undisputed fact that poverty as well
as its consequent misery and suffering abounds everywhere. It is true that
some countries have fewer poor people than others but this level of
quantification cannot mean that the consequences of poverty are less serious in
some countries than in others. The constitutional contribution towards
resolving this plague to humankind has recently been shaped by the inclusion
of social and economic rights in Constitutions. And in countries like South
Africa, where the Constitution is supreme and where the Constitutional Court
is the final arbiter on the steps that government should reasonably take to fulfil
these rights, the judiciary has an important role to play in ensuring that these
rights are indeed fulfilled.

We must bear in mind however that the judicial enforcement of social
economic rights does raise issues concerned with the appropriate competence
and role of the courts and adjudication in the body politic. Separation of
powers issues come inevitably to the fore. In the South African model, the state
is obliged by our Constitution to take reasonable legislative and other
measures, within available resources, to ensure the progressive fulfilment of
rights like those to housing, health care, social security, food and water.? Social
and economic rights are written into our Constitution very differently from
other rights which do not define the state obligation in specific terms. Most
civil and political rights are included in unqualified terms subject to a

2 Section 26 provides:
“ (1) Everyone has the right to have access to adequate housing.
(2) The state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of this right.
(3) No one may be evicted from their home, or have their home demolished, without an
order of court made after considering all the relevant circumstances. No legislation may
permit arbitrary evictions.”

Section 27 provides:
“(1) Everyone has the right to have access to-
(a) health care services, including reproductive health care;
(b) sufficient food and water; and
(c) social security, including, if they are unable to support themselves and their
dependents, appropriate social assistance.
(2) The state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of each of these rights.
(3) No one may be refused emergency medical treatment.”



214 Anayasa Yargis1 29 (2012)

provision that allows rights to be limited only by a law of general application
and the limitation is justifiable in an open and democratic society based on
dignity, equality and freedom.?

The Constitutional Court of South Africa has taken some steps (and we
would say forward) in performing its task to realise social and economic rights.
The Court has said that “reasonable legislative and other measures” means
that the government must have a coherent, co-ordinated programme that is
reasonable, which takes account of vulnerable people, advances the right in
qualitative terms and which is based on reasonable engagement with the
people affected by the programme. Often people affected by housing
programmes are those people who live on the property to be used to develop
housing. And this gives rise to difficulties about the circumstances in which
people may be evicted. This has been managed on the basis of a law in our
country* that allows for the eviction of unlawful occupiers if, and only if, it is
just and equitable to do so.

We would, in conclusion, express the hope that every country would
commit itself to a coherent and co-ordinated programme to ensure that poor
people are respected and protected, and that social and economic rights
become a reality everywhere. We have no doubt that the Constitutional Court
in this country too will make its contribution towards a programmatic
approach to the improvement of the quality of life of vulnerable people in
Turkey. Congratulations!

3 Section 36 provides:
“(1) The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom, taking into account
all relevant factors, including-
(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no
law may limit any right entrenched in the Bill of Rights.”

4 Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 1998.



