259

Vatandaslarin Anayasal Haklarinin Korunmasinda
Anayasa Mahkemesi'nin Rolii
(Endonezya Anayasasi’na Dayal1 Bir Degerlendirme)’

Prof. Dr. Achmad Sodiki’

Giris

Anayasa Mahkemesi, Yiiksek Mahkeme’ye ilave olarak yarg: yetkilerini
kullanan organlardan biri olmak {izere, 1999-2002 déneminde anayasada (1945
Anayasas1) yapilan degisiklikler sonucunda kurulmus bir yargi organidir.
Degistirilmis haliyle 1945 Anayasasi’nin 24C maddesinin 1. fikrasi1 Anayasa
Mahkemesi'nin ana gorev ve islevinin anayasayr korumak ve gozetmek
oldugunu belirtmektedir. Bu, Anayasa Mahkemesi'nin anayasadaki norm ve
hukiimlerin sadece bir dizi anlamsiz harf ve climleden ibaret olmamasini,
aksine devlet hayatinda gercege doniismesini ve uygulanmasini saglamasi
demektir.

Anayasanin korunmasi igin, 1945 Anayasasinmin 24C maddesinin 14.
fikrasi, Anayasa Mahkemesi'nin 4 (dort) anayasal yetkiye ve bir anayasal
yukiimliige sahip oldugunu belirtmektedir. Anayasa Mahkemesi'nin dort
yetkisi sunlardir: (1). Kanunlarin 1945 Anayasasi’na uygunlugunu denetlemek;
(2). 1945 Anayasasimin tanumis oldugu yetkilere sahip devlet organlar:
arasindaki ihtilaflar hakkinda karar vermek; (3). Siyasi partilerin feshi
hakkinda karar vermek ve (4). Genel secimlerin sonuglarina iligskin ihtilaflar
hakkinda karar vermek. Ote yandan, Anayasa Mahkemesi Anayasa’nin 7B
maddesinin 1. fikrasi ila 5. fikras1 arasindaki hiikiimler ve 24C maddesinin 2.
fikras1 uyarinca, Devlet Bagkaninin ve/veya Baskan Yardimcisinin bir cezai sug

I T.C. Anayasa Mahkemesi'nin 50. yildéniimii onuruna diizenlenen “21. Yiizyilda Haklar ve
Ozgiirliikler Hareketi ve Anayasa Mahkemesi'nin Rolii” hakkindaki Uluslararast Sempozyumda
sunulan bildiri, Ankara, 25 Nisan 2012.

} Endonezya Cumhuriyeti Anayasa Mahkemesi Bagkanvekili
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veya yuz kizartia fiil isledigi iddiasiyla Yasama Meclisi tarafindan Yiice
Divan’a sevk edilmesi halinde Devlet Baskanini ve/veya Baskan Yardimcisini
yargilamak ve Bagkan ve/veya Baskan Yardimcisinin 1945 Anayasasi’nda
sayilan sartlar1 tasiyip tasgmadigl konusunda karar vermekle yiikiimliidiir.

Bu yetkiler 1s181nda, genel olarak Anayasa Mahkemesi yetkilerini
anayasanin normlar1 ve hiikiimlerinin yorumlamasmi yapmak suretiyle
anayasanin bekgisi olarak kullanir. Anayasal bir yarg: mercii olarak, Anayasa
Mahkemesi'nin yaptigi yorumlar ve aldigi kararlar nihai ve hukuki acidan
baglayicidir. Bu baglamda Anayasa Mahkemesi anayasanin yorumlayicisi
islevine sahiptir. Buna ilaveten, yine anayasayr koruma ve gozetme islevi
baglaminda, Anayasa Mahkemesi demokrasinin bekgisi, vatandaslarin
anayasal haklarinin koruyucusu ve yani sira insan haklarinin koruyucusu
islevlerine de sahiptir. Anayasa Mahkemesi'nin bu islev ve yetkileri Anayasa
Mahkemesi'nin Endonezya’da devlet idaresi, insan haklar1 ve anayasaciligin
gelisiminin her safhasinda olduk¢a 6nemli bir rol oynamasina olanak verir.

Yukaridaki kisa agiklamadan yola ¢ikarak ve bu sempozyumun
temasiyla uyumlu olmak amaciyla, bu bildiride vatandaglarin anayasal
haklarmmin  koruyucusu olarak islevini yerine getirmede Anayasa
Mahkemesi'nin rolii ele alinacaktir. Olasi baglica sorular sdyledir: Insan haklari
ile vatandaslarin anayasal haklar1 arasindaki iliski nedir? Anayasa
Mahkemesine bu tiir yetkiler tamimanin gerekgesi nedir? Anayasa
Mahkemesi'nin vatandaslarin anayasal haklarmnin muhafaza edilmesi ve
korunmasindaki rolii nedir? Bu sorularin cevaplari, insan haklarimin anayasal
olarak taninmasi, garantilenmesi ve korunmasinin 1945 Anayasasi'na saglam
bicimde dahil edilmis olmasina dayanarak bu bildiride ayrmntili olarak
incelenecektir.

Endonezya’da insan Haklarinin Gelisimine Hizl1 Bir Bakis

Tartismaya ge¢meden oOnce, daha kapsamli bir fikir edinmek igin
Endonezya’da insan haklarmin gelisimine hizlica goz atmak yararli olacaktir.
Siklikla kraliyetin veya kralin menfaati ile belli bir sinifin menfaati arasinda
catisma sergileyen Ingiltere, Fransa veya diger Avrupa iilkelerindeki
kosullardan farkli olarak, Endonezya insan haklar1 miicadelesine, 6zellikle
somiirge doneminde insanin insana zulmiine karst c¢kma konusunda,
Endonezya halkinin menfaatini bir biitiin olarak ele almakla basladi. Ancak
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somiirge doneminden once krallar, hiikiimdarlar, arazi sahipleri, soylular vs.
olarak tiim vasiflariyla insanin insana siddetli zuliim uyguladigi dénemler
oldugunu reddedemeyiz. Ne var ki bu catisma geg¢misi pek goze
carpmamaktadir, zira krallarin Sriwijaya ve Majapahit gibi Endonezya’dan ¢ok
onceki donemlerdeki kralliklarin zaferi daha ¢ok 6ne ¢ikmuistir.

Endonezya’da insan haklar1 soylemi 18 Agustos 1945'te Endonezya’nin
bagimsizliga kavusmasindan hemen o©nce yeni bir asama baslatti.
Endonezyanin taslak anayasasi hakkindaki tartisma insan haklarini taslak
anayasada formiile etmenin gerekli olup olmadigina dair cesitli goriisler ortaya
cikarmusti. Tki taraf, yani insan haklarmin anayasaya dahil edilmesine karst
cikan taraf ile taslak anayasanin insan haklar1 konularini agik¢a belirtmesini
isteyen taraf arasinda uzun tartismalar olmustu. Insan haklarimin anayasaya
alinmasma karst ¢ikan taraf, insan haklarinin liberalizm ideolojisinden
dogdugu, bu ideolojinin O6ziiniin bireyselcilik oldugu, bu nedenle insan
haklarimin Anayasa maddelerinde yer almamas: gerektigi goriistindeydi. Diger
yandan, insan haklarinin anayasada sayilmasini destekleyen taraf, devletin
baskici bir yonetim sekline kaymasmi Onlemek amaciyla anayasaya
derneklesme Ozgiirliigii, toplanma Ozgiirliigii, diisiince ve ifade Ozgiirliigii
hakkinda bir madde konmasinin gerekli oldugunu savunmaktaydi. Neticede
her iki goriis de “kanunla diizenlenecektir” ibaresinin anayasaya dahil
edilmesiyle uzlasabildi.

18 Agustos 1945'te (bagimsizlik ilanindan bir giin sonra) taslak anayasa,
1945 Tarihli Endonezya Cumhuriyeti Anayasasi olarak Endonezya
Bagimsizlig1 Hazirlik Komitesi (Panitia Persiapan Kemerdekaan Indonesia/PPKI)
tarafindan belirlendi ve onaylandi. Endonezya bu tarih itibariyle insan
haklarmin korunmasyla ilgili giivenceleri ve temel ytiktimliliikleri belirleyen
bir anayasayr hayata gecirmeyi basarmugtir. “Insan haklari” terimi 1945
Anayasasi’'nda hicbir yerde -Giris, Ana Metin veya Aciklama kisminda-
gecmemektedir; anayasada sadece “vatandaslarin haklar1 ve yiiktimliiliikleri”
ve “Yasama Meclisi'nin haklar1” ifadelerine yer verilmektedir.

1945 Anayasasinda insan haklar1 hakkindaki hiikiimlere yer
verilmesinden sonra, insan haklarini destekleme ve giiglendirme giindemi
kesintisiz uygulanmis ve ¢ogunlukla vurgulanan ana konu olmustur. Anayasa
1945'ten bu yana birka¢ defa degistirilmis olsa da, insan haklarnn
giiclendirilmesi konusu, evrensel ve tarihsel niteliginden dolay1 hicbir sebeple
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kolayca goz ard1 edilemeyecek hassas bir konudur. 1998 reformundan ve 1999-
2002 donemindeki anayasa reformundan bu yana, insan haklarmin
gliclendirilmesi icin kabul edilmis bulunan ¢ok sayida hukuki belgeden de
anlagilabilecegi {izere, insan haklarinin uygulanmas: ve idamesinin oldukca
onemli bir ilerleme kaydettigini soyleyebiliriz. Uygulama agisindan,
Endonezyanin gesitli agir insan haklar: ihlalleri davalarini ¢ozme amaciyla bir
Insan Haklari Mahkemesi kurmayi ve uygulamaya gecirmeyi da basarmis
olmasi diger ilerlemeler arasinda daha ¢ok 6ne ¢ikmaktadir.

Hukuki belge acisindan gorildigii  tizere, insan haklarinin
gliclendirilmesini desteklemek iizere cok sayida diizenleme yapilmistir.
1998’de Halk Danisma Meclisi, 1945 Anayasasi’'ndaki insan haklar:
hiikiimlerini tamamlayan bir Insan Haklar1 Sozlesmesi sayilabilecek, Insan
Haklarma iliskin XVII/MPR/1998 Sayili Halk Danisma Meclisi Sarti’'mi
yiiriirliige koydu. Bir sonraki yil, Insan Haklarina Iligkin 1999 yili 39 Sayil
Kanun, varligr baglangicta yalnizca bir Baskanlik Kararnamesine dayanan
Ulusal insan Haklari Komisyonunun varliinin dayanag: dahil olmak {izere,
insan haklarmin taninmasi, korunmasi ve gelistirilmesinin garantisi igin
dayanak saglamak tizere basariyla ytirtirlige girdi. 2000 yilinda da, agir insan
haklari ihlalleri davalarimn ¢ziimii igin yasal mekanizmay1 diizenleyen, Insan
Haklar1 Mahkemesi hakkindaki 2000 yil1 29 Sayili Kanun kabul edildi.

Insan haklarinin korunmasi ve giiclendirilmesini garantilemeye yonelik
daha esasli ve son derece muazzam bir ¢aba, 1945 Anayasasi’'nda yapilan
degisikliklerle ilgilidir. 1945 Anayasasi’'nda yapilan ikinci degisiklikten sonra
insan haklar1 terimi anayasada agikca yer almistir. Anayasada insan haklariyla
ilgili degisiklik 2000 yilinda, yani 1945 Anayasasinin ikinci degisikliginde
tartisildi ve onaylandi. Bahsi gecen degisiklik, baslangicta yalmizca yedi
hiikiimden olusan insan haklar1 ve vatandaslarin anayasal haklar1 hakkindaki
hiikiimlerin 37’ye ¢ikmasiyla sonuglanmistir. 1945 Anayasasi’'nda diizenlenen
yeni hiikiimler Insan Haklar1 hakkindaki B&liim XA’da madde 28A ila madde
28] (dahil) arasinda siralanmistir. Bu maddeler 1945 Anayasasi'nin diger bazi
maddelerine dagilmis gesitli hiikiimlerle tamamlanmistir. Dolayisiyla mevcut
durumda insan haklarmin Endonezya Anayasasinda formiile edilisinin
oldukga eksiksiz oldugunu soyleyebiliriz, bu da 1945 Anayasasi'ni diinyada
insan haklarimmin korunmasina iliskin en eksiksiz hiikiimleri barindiran
anayasalardan biri yapar.
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Insan haklarinin kendisiyle ilgili hiikiimler, 6zellikle madde 28A ila
madde 28]'de (dahil) yer alanlar. temel olarak Insan Haklarina iliskin
XVII/MPR/1998 Sayil1 Halk Danisma Meclisi Sarti'ndaki hiikiimlerden tiiremis
olup, Insan Haklar1 Hakkindaki 1999 yili 39 Sayili Kanun da agag1 yukar1 ayni
hiikiimlere yer vermistir. Bu nedenle insan haklarini tamamen ve tarihsel
a¢idan anlamak istiyorsak, ti¢ hukuki belge,

- 1945 Anayasasi,

- insan Haklarina iliskin XVII/MPR/1998 Sayil1 Halk Danisma Meclisi
Sart1 ve

- Insan Haklar1 hakkindaki 39 Sayili 1999 Tarihli Kanun

bir biitiin olarak goriilmelidir. Ayrica Endonezya’nin hukuki ve anayasal
sistemlerinde kabul edilmis hiikiimler ile ¢esitli uluslararasi sézlesmeler ve
Insan Haklar1 Evrensel Bildirgesi'nin yani sira diger uluslararasi hukuki
belgeleri de bu gercevede degerlendirmek gerekir.

Uygulama agisindan, reform sonrast ve 1945 Anayasasi’nin
degistirilmesi sonrasi insan haklarmin gii¢lendirilmesi gayet tatmin edici
olmustur. Artik devlet tarafindan islenen planli insan haklar: ihlalleri ya da
eski donemdeki gibi sistematik, toplu ve yapisal insan haklar1 ihlalleri
neredeyse hi¢ yoktur. Simdi karsilastigimiz sorun, yatay insan haklari ihlalleri,
yani vatandaslar arasinda bazi vatandaslarin digerlerinin haklarina zarar
vermesiyle sonuclanan catigsmalardir. Gazetelerde zaman zaman Endonezya
Ulusal Ordusu ve Endonezya Ulusal Polisi tarafindan islenmis insan haklar:
ihlallerine iliskin haberler ¢iksa da, bunlar istem/kasit dis1 olaylardur. Ornegin
yakin zaman once bir arazi uyusmazli$i konusunda giivenlik giicleri ile
vatandaglar arasinda carpismalar olmustur. Ancak s6z konusu ihlaller
guvenlik giicleri tarafindan bir anda ve planlanmamis bir sekilde ortaya
cikmugtir.

Bugiinkii fiili baglamda, bazi kisiler Insan Haklari Mahkemesi
hakkindaki 2000 yil1 26 Sayili Kanunun agir insan haklar: ihlalleri karsisinda
sorun c¢oziicli bir belge olarak yeterli olmadigimi iddia etmektedirler. Bu
nedenle Endonezya hiikiimetinin ve Yasama Meclisi'nin Roma Uluslararasi
Ceza Mahkemesi Statiisii'nii onaylamak igin acilen ciddi tartismalar yapmalar1
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ciddi bir olasilik, hatta bir zorunluluktur. Gelecekte uluslararas1 toplumun
miidahil olmas1 gerektigi insan haklari ihlallerinin yasanmas: ihtimal disi
degildir. Roma Statiisii uyarinca 17 Temmuz 1998’de kurulan Uluslararas:
Ceza Mahkemesi, soykirim, insanliga karsi suglar, savas suglar1 ve saldiri
suglar1 gibi uluslararas1 6lgekte dikkat ¢eken suglarin yargilanmasina iliskin
olarak onem tasimaktadir.

Endonezyanin Roma Statiisii'nii onaylamas1 halinde yargi yetkisinin
zedeleneceginden kaygi duyulmamalidir. Agir veya ciddi insan haklar: ihlali
olmadikca ve Endonezya tarafindan talep edilmedikce, yukaridaki statiiniin
onaylanmasi anayasanin ve yiiriirliikteki yasal diizenlemelerin ihlali anlamina
gelecek herhangi bir Oge tasimamaktadir. Ayrica, Roma Statiisii'nii
onaylamakla, Endonezya'nin uluslararasi arenada, 6zellikle Amerika Birlesik
Devletleri, Rusya ve Cin gibi iilkelerin hentiiz Uluslararas1 Ceza Mahkemesi'ne
taraf olmak istemedigi bir donemde diinya barisin1 koruma baglaminda daha
onemli bir rol oynamast da muhtemeldir.

Anayasada Insan Haklarinin Korunmasi

Temel olarak insan haklari, herkese Tanri'nin bir ihsan1 olarak dogustan
itibaren yaradilis geregi verilen dogal haklardan olusur. Bu yiizden higbir
kurum, makam veya gii¢ bu haklarin kullanilmasina engel olamaz veya bu
haklar1 kaldiramaz. Dogal haklar olarak, insan haklar: ulusal veya uluslararas:
bir hukuk sisteminde herhangi bir yargi mesruiyeti olmadan kendiliginden
tatbik edilebilmelidir. Bunun sebebi, insan haklarmin pozitif bir mesruiyete
gerek duymaksizin her halde var olmasi ve her bir kisiye ilisik olmasidir.
Ancak mevcut toplumlarin ¢ogu esas itibariyle sekiiler ve pozitivist
oldugundan, insan haklarinin insanlarin yasamim diizenlemede tatbik
edilebilmesi i¢in hukuksal bir dayanaga ihtiya¢ duyulur. Bu temelde, kiiresel
anayasacilik hareketi ile birlikte, insan haklarmmin hukuksal mesruiyetinin
saglanmasi islevi anayasalara birakilir.

Endonezya’daki 1945 Anayasasimin ve diger iilkelerdeki anayasalarin
insan haklarmin korunmasi ve giliglendirilmesine iliskin hiikiimler getirme
sebebi nedir? Teoride ve pratikte modern bir anayasanin en onemli esasi,
asgari olarak iki unsurdan, devlet giiciiniin smirlanmasi ve insan haklarinin
korunmasindan olusur. Bu, insan haklarim1 ve haklarin korunmasim
vurgulayan modern anayasacilikla uyumludur. Bu nedenle kuvvetler ayrilig
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ve bireylerin temel haklarinin gilivence altina alinmasi anayasanin ana
kurumsal aracini tegkil eder. Bu yaklasim, anayasanin insan haklari ihlallerini
onlemek tizere devlet organlarinin islevlerini belirleyen ve smirlayan
hiiktimler getirdigi gortisiinii paylasan K.C. Wheare, C.F. Strong, Lane ve S.
Holmes, Preuss gibi anayasa uzmanlar: tarafindan kabul edilmistir.

Bu goriis, insanlarin temel haklarinin garantisi ve korumast igin
miicadele tarihinden ayrilamayacak olan anayasa tarihine de dayanmaktadir.?
Normalde insan haklar1 sorunu, giice sahip olan birey ile giice sahip olmayan
birey arasindaki bir sorundur. Bir bagka deyisle, temel insan haklar1 sorunu
hiitkmedenler ile hitkmedilenler, yonetim ile yonetilenler arasindaki gerilimin
sonucunda ortaya ¢ikan bir sorundur.

Hukuk tarihi agisindan, giig, bir kisi tarafindan digerine karsi ya da
hitkmedenin tarafindan halkina karsi el koyma, istismar veya hile seklinde her
kotiiye kullanildiginda, sonucta hep biiyiik bir insani kriz, ardindan toplumun
ogelerinin giicli sinirlamaya ve insan haklarin1 korumaya yonelik biiyiik bir
miicadelesi ortaya c¢ikmistir. Sonrasinda, insanlara haklar1 saglayan hukuk
kaynag olarak, insan haklar1 hakkindaki resmi belgelerde cisimlesen formiiller
olusturulmustur. Insan haklarim korumaya yénelik miicadele ve giicii
smirlayip diizenlemeye yonelik ¢aba, anayasal 6gretilerin 6ztidiir.

1215'te Ingiltere’de Magna Cartanin dogusu halka haklar vermekle
birlikte kralin giictinii  smirlamistir.  1776’da  Birlesik  Devletler’in
bagimsizligiyla sonuglanan, bireylerin devlet giicii karsisinda bagimsizliginin
garantisini tesis eden Virginia Haklar Beyannamesi ve Bagimsizlik Bildirgesi,
Ingiliz hiikiimetinin sdémiirgeci politikalarindan dolay1 ezildigini hisseden
Amerikan halki ile ingiltere arasindaki catisma sonrasinda olusturuldu.
Fransa’da Déclaration des Droit de |'homme et du Citoyen (1789) da kralin mutlak
glictine kars1 ¢ikan halkin miicadelesinin sonucuydu. Prensipte insanlar esasen
iyidir ve bu nedenle 6zgiirce yasamali ve kanun oniinde esit konuma sahip
olmalidirlar. Benzer sekilde 1948 [nsan Haklart Evrensel Bildirgesi, insan
haklarini bastiran Almanya, Italya ve Japonya’daki fasist hiikiimetlere bir tepki
olarak ortaya ¢ikmustir.

2 Ernest Barker, Reflection on Government, Oxford University Press, 1958, sayfa 30-31.
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Bunun yaninda, daha da arastirirsak, iilkelerin olusumunun veya
kurulusumun arka planlar1 ¢ogunlukla bireylerin haklarinin nasil hem
simirlanip hem korunabilecegi fikrine dayanmistir. John Locke ve ayni
zamanda J.J. Rousseau tarafindan ortaya atilan Toplum Sozlesmesi teorisinde,
devletin ve hitkmedenin varliginin amacit halkin temel haklarin1 muhafaza ve
garanti etmektir. Locke ve Rousseau’ya gore, “halk” denince kastedilen sadece
bireysel ozgiirliiklerini yoneticiye tamamen birakarak teslim olan bir bireyler
grubu degildir. Toplumsal sozlesmede yoOnetici, insanlarin temel haklarin
muhafaza etmek ve garantilemek icin insanlarin talimatini yerine getiren bir
gorevlidir. Yetki kotiiye kullanildiginda, insanlarin s6zlesmeyi feshetme, hatta
gerekirse verdigi yetkileri zorla geri alma hakk: vardir.

Bu nedenle boyle bir toplumsal sozlesme, bireylerin ortak amaclarins,
haklarimin smirlarini neyin meydana getirdigi ve bu amaglara ulasmaktan
kimin sorumlu oldugu hakkindaki soylu bir mutabakati igermelidir. Bu
mutabakat iilkenin en yiiksek kanunu olan anayasada somutlasir ve sonradan
devletin kanunlarinda ve politikalarinda tutarli bicimde hayata gegirilir.
Yukarida anlatilan tarih, ne zaman bir insan haklar1 krizi meydana gelse, hep
toplumsal doniisiim veya kargasayla sonuclandigini gostermektedir. Bu, insan
haklarinin insan hayatinda olmasi gereken 6n kosullar oldugunu ve insanlarin
insanoglunun dogasmna gore yasamasimn hiikiimlerini tegkil ettigini teyit
etmektedir.

Sunu da soyleyebiliriz ki, insan haklarinin anayasanin maddelerine dahil
edilmesi modern bir anayasanin ozelliklerinden biridir. Insan haklarinin
anayasadaki maddelerle giiclendirilen garantisi, anayasaciligin Oziinii
olusturan yonetici(ler) ile halk arasindaki sozlesmeyi giiclendirmek {izere
devletin hukuksal temelini inga etmenin 6n kosulunu olusturur. Bu nedenle en
yliksek kanun olarak anayasa, siyasal iktidarin smirlanmasma ve insan
haklarinin korunmasina olanak veren kurallar icermelidir. Yukarida belirtilen
iki 6geden yoksun bir anayasa sadece 6lii bir belge olacaktir.?

3 Denny Indrayana, Amandemen UUD 1945, Antara Mitos dan Pembongkaran, Mizan, Bandung,
2007, sayfa 124.
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insan Haklar1 ve Anayasal Haklar

Yukarida anayasa tarihinin insan haklari miicadelesinin tarihi oldugu,
insan haklarinin korunmasinin “yasayan” anayasada onemli bir esas oldugu
belirtilmistir. Bu temele gore anayasanin varligi sadece her vatandasin temel
haklarinin taninmas: ig¢in degildir, daha ziyade bu haklarin korumasmi
saglamali, hatta yerine getirilmesini garanti etmelidir. Bunun sebebi, her
vatandasin en temel ¢ikarinin bir insan ve bir vatandas olarak temel haklarinin
korunmasidir.

Bir onceki bolimde daha cok insan haklarindan soz ettik. Acaba,
vatandaglarin anayasal haklar ile insan haklar1 arasinda ne gibi bir ayrim
vardir? Aralarindaki farkliliklar ve benzerlikler nelerdir? Anayasal haklar:
nereye konumlandirabiliriz? Anayasal haklar hakkindaki tartisma normatif
konular ve insan haklar1 kavrami hakkindaki tartismadan pek de farkh
degildir, ciinkii ikisi i¢ ice gegmistir. Ancak yine de bu bildiride hangi haklarin
anayasal haklar olarak nitelendirildigi ve anayasal haklarla insan haklar1
arasindaki farkin ne oldugu konusunun agikliga kavusturulmasinda yarar
vardir.

James W. Nickel, Hak Asasi Manusia, Refleksi Filosofis atas Deklarasi
Universial Hak Asasi Manusia [Insan Haklari, Insan Haklar1 Evrensel Bildirgesi
Hakkinda Felsefi Fikirler]” kitabinda, insan haklarinin uluslararasi hukukta
“insan haklar1” olarak nitelendirildigini; ulusal hukukta ise bu haklar1 “sivil
haklar ya da anayasal haklar olarak” adlandirma egilimi oldugunu
belirtmektedir.# Bununla birlikte; biitiin anayasal haklarin insan haklar1
arasinda yer almayabilecegini, fakat biitiin insan haklarmin ayni zamanda
anayasal haklar olarak kabul edilebilecegini gozden kac¢irmamak gerekir.
“Anayasal haklar” terimi Anayasa’da sayilan ve Anayasa tarafindan giivence
altma alinan temel haklar1 ifade ettigine gore° insan haklar1 anayasal
glvenceye kavusturuldugunda “vatandaslarin anayasal haklar1” niteligini
kazanir.

4 James W. Nickel, Hak Asasi Manusia, Refleksi Filosofis atas Deklarasi Universial Hak Asasi Manusia,
Ceviren: Titis Eddy Arini, Gramedia Pustaka Utama, 1996, Jakarta, sayfa 155.

5 Jimly Asshiddiqie, Pokok-Pokok Hukum Tata Negara Indonesia, PT Bhuana Ilmu Populer, Jakarta,
2007, sayfa 616.
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Daha ileriye dogru iz siirdiiglimiizde, anayasal haklarin taniminin
normatif formilii, smrlayict olmamak kaydiyla, Anayasa Mahkemesi
Hakkindaki 2003 yili 24 sayilh Kanunun 51. maddesindeki agiklamada
goriilebilir®. Bu formiil “anayasal haklar, 1945 Anayasasi'nda taninan haklardir”
demektedir. Bu, pratikte vatandaslara 1945 Anayasasi'nda taninmis bulunan
tim haklarin herhangi bir istisna olmaksizin anayasal haklar kategorisine
konuldugunu gostermektedir. 1945 Anayasasi’'nda taninan haklar en az 27
(yirmi yedi) 6geyi kapsamaktadir ve dort gruba ayrilabilirler, soyle ki:

Kisi haklar ve siyasal haklar;”
Ekonomik, toplumsal ve kiiltiirel haklar;?
Ozel haklar;?

Gelisme hakki ve diger 6zel haklar;"

SIS

Devletin sorumluluklar: ve insani temel ytikiimliiliikler?!

Yukaridaki agiklamalara ek olarak, bazi haklarin hi¢bir kosul altinda
sinirlanamayacagini belirtmekte yarar vardir. Bunlar; yasama hakki, iskence
yasagl, diisiince ve vicdan ozgiirliigli, din ozgirligi, kolelik yasagi, kanun

¢ Bu Kanun, Anayasa Mahkemesi hakkindaki 24 Sayili 2003 Tarihli Kanunun Degistirilmesi
hakkindaki 2011 yili 8 sayih Kanunla degistirilmistir, ne var ki anayasal haklar hakkindaki s6z
konusu hiikiim degistirilmedi.

7 Yasama hakki, yasamini ve varligini savunma hakki, iskence yasagi, zalimce, insanlik dis1 ve
asagilayici cezalarin yasaklanmasi, kolelik yasagi, inandig1 dine gére inang ve ibadet 6zgiirliigii
vb.

8 Derneklesme hakki, toplanma ve goriiglerini bariscl bicimde ifade etme hakki, temsili
demokrasi organlar1 i¢in oy kullanma ve secilme hakki, kamu gorevlerine atanma hakki,
gecinmek icin uygun ve adil is edinme ve meslegini se¢gme hakki, calisma ve ticret alma hakki,
isyerinde adil muamele gérme hakki vb.

9 Ulusal hayatta cinsiyet esitligini elde etmek igin garanti edilen ve korunan kadin haklari, iireme
islevlerinden dolay1 kanunla garanti edilen ve korunan kadinlara ilisik 6zel haklar, her ¢ocugun

ebeveynlerinden sevgi, ilgi ve koruma gorme hakk: gibi.

10 "Her vatandas dogal kaynaklarin yonetimine katilma ve bu kaynaklardan elde edilen

kazanglardan yararlanma hakkina sahiptir.” ve “Herkes temiz ve saglikli bir ¢evre hakkina
sahiptir.” hiikiimleri gibi.

" Ornegin: “Herkes toplumun, ulusun ve devletin diizenli yasaminda bagkalarmin insan
haklarina saygi gostermekle yiikiimliidiir ve devlet insan haklarini1 korumak, gelistirmek, idame
ettirmek ve hayata gecirmekle yiiktimliidiir.”
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oniinde bir kisi olarak taninma hakki ve sug ve cezalarin ge¢gmise yiirtimemesi
ilkesidir.

Anayasadaki kategorilerden yola ¢ikarsak, Endonezya’daki anayasal
haklar, 1945te garanti edilen insan haklarim1 ve vatandas haklarmi
icermektedir ve her Endonezya vatandas: icin gecerlidir. S6z konusu teyit,
anayasanin “herkes”, “tiim vatandaslar”, “her bir vatandas” veya “her vatandas”
ibarelerini kullanan hiikiimlerinin formiile edilisinde goriilebilir. Bu ibareler,
anayasal haklarin 1rk, din, siyasi gortis veya cinsiyete dayali herhangi bir ayrim

olmaksizin her miinferit vatandasa ait oldugunu gostermek i¢gin yeterlidir.

Ancak anayasal haklarin yalnizca anayasada acikca belirtilenlerle sinirl
oldugunu soyleyen goriisle ilgili sorular dogmaktadir; soyle ki, peki ya
anayasada actkca bahsedilmeyen haklar, bu haklar anayasal haklar
kategorisine dahil edilemez mi? Aksi halde, yazili bir anayasast olmayan bir
iilkede vatandaslarin anayasal haklar1 korunmuyor mu? Bu tiir sorular
oldukga ilgingtir. Anayasal haklarin yalnizca anayasada acikca belirtilmeyen
haklarla smirli olup olmadigi sorusuna iligskin olarak, su iki husus 6nem
kazanmaktadir: (1) Davacinin s6z konusu unsuru dilekcede agiklayabilmesi ve
(2) yargiclarin soz konusu anayasal haklarin tanimin1 yorumlama giicii.”? Bu
nedenle, bir hakkin anayasada acikca teyit edilmemesine ragmen, davaci
dogru argiimanlar sunabildiginde ve sonradan yargiglari ikna edebildiginde,
s0z konusu hak bir anayasal hak haline gelir.

Yazih bir anayasasi olmayan iilkelerde vatandaslarin anayasal haklarmin
korunmasi sorununa gelince; Ornegin ingﬂtere, Israil, Yeni Zelanda ve
Avustralya, normatif bakimdan bahsi gecen {ilkeler yazili anayasa denilen
belgelere sahip degillerdir, ancak vatandaslarin anayasal haklar1 yine de
korunmaktadir. Bu tilkeler Common Law Sistemini kullandiklarindan, anayasal
haklar yargi¢ i¢tihadina dayanan hukuk baglaminda korunmaktadir. Ancak,
yargiclarin oncelikle hangi haklarin temel hak olarak smiflandirildigini ve
kanunlarin bunlar1 nasil sinirlandirdigini belirlemesi gerektiginden, yargiglarin

121 Dewa Gde Palguna, Mahkamah Konstitusi, Judicial Review dan Welfare State, Anayasa
Mahkemesi Genel Sekreterligi, Jakarta, 2008, sayfa 61.
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haklarin boylesine sinirlanmasinin gegerli olup olmadigina karar vermesinden
once, ozellikle kriterlerin formiile edilmesi konusunda sikintilar yasanabilir.

Anayasal Haklarin Koruyucusu Olarak Anayasa Mahkemesi'nin Rolii

Endonezya Anayasa Mahkemesi esas olarak vatandaslarin anayasal
haklarini olasi ihlaller karsisinda korumak amaciyla kurulmustur. Bir kanunun
Anayasa’ya uygunluk denetimini yapma yetkisi vasitasiyla Anayasa’y1
muhafaza etme islevi esas alindiginda, Anayasa Mahkemesi'nin vatandaslarin
haklarin1 anayasaya aykir1 kanun normlarmna karsi korumada rol oynadigi
kuskusuzdur. Demokrasiyi muhafaza islevine dayanarak ve genel secim
sonuglar1 hakkindaki ihtilaflar1 ¢ozme yetkisi sayesinde, Anayasal Mahkemesi,
vatandaglarin anayasal haklarinin demokratik genel oy ilkesine gore
verilmesini garanti eder. Benzer sekilde Anayasa Mahkemesi, insan haklarmi
biiyiik olgiide giiclendiren 1945 Anayasasi kapsamindaki temel ilkelere uygun
olarak  Endonezya’da  demokrasi siirecini  yonlendirmeye  katkida
bulunmaktadir.

Anayasa Mahkemesi'nin baglica yetkilerinden biri kanunlarin
Anayasa’ya uygunlugunu incelemektir; zaten teorik olarak anayasa yargisi bu
islevden dogmustur. Pek ¢ok kaynakta yarg: denetimi mekanizmasimin varlig:
hakkindaki temel fikir gercekte yasa koyucuyu Ozellikle anayasaya aykiri
kanun yapmaktan alikoymak icin anayasaya itaat etmeye zorlama g¢abasinu
teskil eder. Ayrica tarihsel bakis agisina gore, insanlarin haklarinin anayasal
gliivence altina alinmasi ve anayasal diizeyde korunmasi miicadelesini
yansitmaktadir. Buna gore, temel haklar1 ihlal eden bir kanun (ya da kanun-alt1
diizenleme) oldugu takdirde, s6z konusu kanun anayasaya aykir1 ilan edilmeli
ve gecersiz sayllmalidir. Tarih, anayasanin tiirtine bakilmaksizin, biitiin
iilkelerde Anayasa Mahkemelerine gesitli yetkiler tanindigini gostermektedir.
Ancak yasal normlarin Anayasa’ya uygunluk denetimini yapmak Anayasa
Mahkemesi'nin baslica igslevini olusturmaktadir.

Anayasay1 korumak ve gozetmek igin, kanunlari denetleme islevinin
uygulanmasi Endonezya’daki devlet idaresi icin artik kabul edilemez degildir.
Bunun nedeni, 1945 Anayasasi'nin artik parlamentonun tistiinliigiinden ziyade
anayasanin Ustiinliigii ilkesini benimsemesidir. Endonezya’da Anayasa
Mahkemesi'nin kurulmasinin giiclii gerekcelerinden biri, siyasal organlarin
yaptigt kanunlarin ve kanun-alti diizenlemelerin bu normlarin kabul
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edilmesinde uygulanan demokratik usullere ragmen anayasa hiikiimleriyle
celisen hiikiimler icerme potansiyeline sahip olmasidir. Anayasaya uygunluk
denetiminin bir diger varlik nedeni, bir siyasal organin eseri olan normatif
diizenlemelerin siyasal ¢ikarlar gozetilerek formiile edilme olasiliginin hayli
yliksek olmasidir. Siyasal pozisyonlarin normatif diizenlemelere yansitilmasi
demokrasinin dogasinda vardir ve buna karsi sOylenecek bir sey olamaz.
Ancak kanunlarda ya da kanun-alti diizenlemelerde ifadesini bulan siyasal
cikarlarin anayasada kabul edilen ilkelere aykiri olmasi, hatta bu ilkelerle
catisma icinde olmasi ve vatandaslarin anayasal haklarina zarar vermesi kabul
edilemez.

Bu hususta Anayasa Mahkemesi normatif diizenlemelerin anayasal
cerceveden sapmasinin onlenmesi, boylece vatandaslarin anayasal haklarimin
korunmasi amaciyla kurulmustur. Bu sekilde, anayasanin kendisinin de
anayasaya uygunlugu korunmus olur. Anayasaya uygunluk denetimi
geregince, herhangi bir kanunun anayasayi ihlal ettigi kanitlandig1 takdirde,
Anayasa Mahkemesi o kanunun 1945 Anayasasina aykir1 oldugunu beyan
etmelidir. Anayasa Mahkemesi'nin gorevi budur, yani iilkenin en yiiksek
kanunu olarak anayasaya uyulmasini ve anayasanin devlet idaresinin
uygulamalarinda hayata gegirilmesini saglamaktir. Bir iilkede anayasaya aykir1
oldugu iddia edilen normatif diizenlemeleri denetleyecek bir organ olmamasi
vatandaslarin anayasal haklar1 igin biiyiik bir tehlike olusturur. Aslinda bu
haklar anayasa tarafindan agik¢a garanti edilmistir. Endonezya’da Anayasa
Mahkemesi'nin kurulusuna iligkin anayasa degisikligini hazirlayanlar 1949
Alman Anayasasi’nin temel organlari arasinda yer alan ve temel haklar:
koruma islevini yerine getiren Bundesverfassungsgericht’'ten (Federal Alman
Anayasa Mahkemesi) de ilham almiglardi.’® Bu nedenle Endonezya’da
Anayasa Mahkemesi'nin kurulus nedeni, anayasaya aykir1 normlar igeren bir
kanunun yiirtirliige girmesi sonucunda ‘ihlal edilen” temel haklar1 korumaktir. 14

13 Herman Schwartz, The Struggle for Constitutional Justice in Post Communist Europe, Chicago Press
Universitesi, 2000, sayfa 18.

4 Danisma Meclisi Calisma Birimi'nin I. No.lu Ad Hoc Komitesi bu degisikligi hazirlarken Giiney
Afrika, Giiney Kore gibi Anayasa Mahkemesi'ne sahip olan {ilkeler hakkindaki karsilagtirmali
calismalardan ve Alman Anayasa Mahkemesi iiyelerinin agiklamalarindan esinlenmistir. Bu
konuda bakiniz. Jakob Tobing, Amendments to the 1945 Constitution and the Role of the
Constitutional Court (Amandemen UUD 1945 dan Peran Mahkamah Konstitusi, Suara Pembaruan),
24 Nisan 2003.



272 Anayasa Yargis1 29 (2012)

Endonezya’da yarg: denetimi terimi biitiin kanunlarin ve diizenleyici
islemlerin daha ytiksek seviyedeki normlara uygunlugunun denetlenmesi igin
kullanilir. Anayasa Mahkemesi'nin yarg: yetkisi yalnizca kanunlarin
Anayasa’ya uygunluk denetimini igerir. Kanun-alti diizenleyici islemlerin
denetimi ise Yiiksek Mahkeme’ye aittir. Kanunlarin anayasaya uygunluk
denetiminde Polonya Anayasa Mahkemesi veya Fransa'daki Conseil
Constitutionnel tarafindan uygulanan a priori denetim degil, a posteriori denetim
uygulanir.  Bu, 1945 Anayasasimin Anayasa Mahkemesi'nin kanunlarin
Anayasa’ya uygunluk denetimini yapma yetkisini diizenleyen 24C maddesinin
1. fikrasinda ifade edilmistir. Yani kanun tasarilar1 denetime konu edilemez.
Baska bir deyisle, Anayasa Mahkemesi bir kanunu ancak ytirirliige girdikten
sonra denetleyebilir.

Vatandaslarin anayasal haklarmin korunmasi baglaminda yarg:
denetimi mekanizmasinin diizenlenmesiyle ilgili olarak, gozetilmesi gereken
birtakim o©nemli hususlar vardir; 6rnegin kimler Anayasa Mahkemesi'ne
basvuru hakkina sahiptir ve basvuruya konu edilebilecek islemler nelerdir?
Bir kanunun 1945 Anayasasina gore denetlenmesi istemiyle Anayasa
Mahkemesi'ne bagvurabilecek taraflarla ilgili olarak, Anayasa Mahkemesi
Kanunu'nun 51. maddesinin 91. fikrasi, bir kanunun yirirliige girmesiyle
anayasal haklarinin ve/veya yetkilerinin zarar gordiigiinii diisiinen kisilerin
basvuru hakkina sahip oldugunu belirtmektedir. S6z konusu kanunda,
Anayasa Mahkemesi'nde dava ag¢gma hakkina sahip olanlar su sekilde
siralanmistir:

a. Vatandaslar (Menfaat ortaklig1 olan bireyler birlikte dava agabilir.);?®

b. Yerel topluluklar,

c. Halen varligim devam ettiren ve tiniter devlet ilkesi cercevesinde
Endonezya Cumhuriyeti kanunlariyla taninan yerel topluluklar,

d. Kamu tiizel kisileri ve 6zel hukuk tiizel kisileri,

e. Devlet organlari.

Bu hususta sadece anayasal haklarmin ve/veya yetkilerinin bir kanunun
yuriirlige girmesiyle zarar gordiigtinii diisiinen ‘taraf’, bir kanunun
denetlenmesi icin Anayasa Mahkemesi'ne dilekge verebilir. Bagvuru sahibi,

15 Gelismeler dogrultusunda, 2011 yili 8 sayili kanun ile “birey” teriminin “ayni menfaati
paylasan bir grup” i¢in de gegerli oldugu belirtilmistir.
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dilekgesinde zarar gordiigiinii diistindiigii anayasal haklarini ve/veya yetkisini
acikca tarif etmelidir.’ Burada su hukuki vecize gecerlidir: “Menfaat yoksa
dava agilmaz.” Vatandasin anayasal haklar1 ve/veya yetkileri aslinda zarar
gormemisse, ilgili tarafin bir kanunun denetlenmesi icin dilekge verme
konusunda herhangi bir menfaati olmadig1 varsayilir.

Bu hususla ilgili olarak, anayasal haklarin ve/veya yetkilerin zarar
gormesinin fiilen gerceklesmesinin mi gerektigi sorusu ortaya cikar. Bu
sorunun cevabi olarak, Anayasa Mahkemesi'nin savi, olasi zararin da dava
ehliyeti kazandirdig1 yoniindedir. Mahkemeyi buna ikna etmek, basvuru
sahibine diiser. Anayasa Mahkemesi Kanunu'nun 51. maddesinin 3. fikras:
uyarinca, bir kanunun sekil ya da esas bakimindan 1945 Anayasasi'na aykiri
oldugu kanaati varsa Anayasa Mahkemesi'ne kanunun denetlenmesi igin
dilekge verilebilir. Dava dilekgesi tizerine, Mahkeme hem sekil hem de esas
bakimindan denetim yapabilir.

Sekil denetiminde, basvuru sahibi bir kanunun kabul usultiniin 1945
Anayasasi’'na aykir1 oldugunu ve bunun sonucunda anayasal bir hakk: veya
yetkiyi zedeledigini kanitlayabilirse sz konusu kanunun bir biitiin halinde
1945 Anayasasina aykir1 oldugunun ilan edilmesi gerekir. Anayasa
Mahkemesi Kanunu'nun 57. maddesinin 2. fikrasinda da belirtildigi gibi,
anayasaya aykiri oldugu saptanan kanunun hicbir sekilde baglayic giicii
kalmayacaktir. Esas bakimindan denetim ise bir kanunun yalnizca 1945
Anayasasi’'na aykir1 oldugu iddia edilen fikrasi, maddesi ve/veya belli bir
boliimii ile alakalidir. Dilekge sahibi bu hususu basariyla kanitlarsa, bahsi
gecen kanun fikrasi, maddesi ve/veya boliimii, Anayasa Mahkemesi tarafindan
iptal edilir ve gecersiz hale gelir. Bu husus da Anayasa Mahkemesi
Kanunu'nun 57. maddesinin 1. fikrasinda ifade edilmistir.

Bir kanunun anayasaya uygunlugunun denetlenmesi istemiyle agilan
davada bagvuru sahibinin hakli bulunmasi halinde, Anayasa Mahkemesi'nin
karar1 bu kararin alindig tarihten itibaren en ge¢ 30 (otuz) giin i¢inde Resmi
Gazete’de yaymmlanir. 1945 Anayasasi'nin 24C maddesinin 1. fikrasina gore,
Anayasa Mahkemesi'nin kararlar1 kesindir. Bu karara karsi hicbir yargi

16 2003 y1h 24 sayili kanunun 51. maddesinin 2. fikrasi.
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merciine basvurulamaz. Anayasa Mahkemesi'nin karari, karar bildirimi
durusmasinda taraflara duyurulmasindan itibaren baglayici olacaktir.””
Anayasa Mahkemesi'nin hakkinda karar verdigi hiikiimle alakali devlet
kurumlar1 dahil olmak iizere tiim taraflar Anayasa Mahkemesi'nin kararmna
uymak zorundadir.

Anayasa Mahkemesi'nin yaptig1 denetimin konusu, kanunun soyut ve
genel hiikiimlerdir. Bu nedenle, denetimi anayasal haklarinin zedelendigini
diistinen bir kisi baslatmakla birlikte, bu basvuru gergekte biitiin toplumun
menfaatini temsil eder. Anayasa yargisinin harekete gecirilerek anayasanin
giiclendirilmesi esasinda biitiin toplumun menfaatinedir. Anayasa yargisinda,
Yasama Meclisi ve Devlet Baskan1 da davanin muhatabi, davali konumunda
degildir; onlar sadece uyusmazlik konusu kanun hiikmiiniin arka plani ve
amagclar1 hakkinda Anayasa Mahkemesi'ni bilgilendirmekle yiikiimliidiir.
Denetime tabi hiikmiin anayasaya aykirilig1 sorunu yalnizca dilekge sahibinin
veya Anayasa Mahkemesi'nin goriisiine gore karara baglanmamali; yasa
koyucunun goriisii de dikkate alinmalidir. Bu sekilde, gerek yasa koyucunun
gerekse ilgili tiim taraflarin Anayasa Mahkemesi'nin verecegi karar1 saygiyla
kargilayarak kararin geregini yapmalar1 kolaylagsmuis olur.

Yukarida belirtildigi tizere, kanunlarin Anayasa’ya uygunluk denetimini
yapma yetkisine ek olarak, Anayasa Mahkemesi'nin vatandaslarin anayasal
haklarin1 korumadaki rolii, ister bagkanlik/baskan yardimciligi genel secimi,
ister yasama genel secimi isterse bolge baskani genel se¢imi olsun, genel
secimlerin sonuglar1 hakkindaki ihtilaflar1 ¢oziimleme yetkisi vasitasiyla da
gerceklestirilir. Bu yetki vasitasiyla, Anayasa Mahkemesi, 1945 Anayasasi
kapsaminda gilivenceye alinan demokratik genel oy ilkesini hayata gegirir.
Anayasa Mahkemesi, secme ve/veya segilme hakkini sadece demokrasiye
aykirt olmakla kalmay1p vatandaslara da zarar verici her tiirlii istismara kars:
korumaya calisir. Secimlerde se¢me ve/veya secilme hakkinin ve demokrasi
ilkesinin ihlal edildiginin kanitlanmas halinde, Anayasa Mahkemesi segimleri
iptal edebilir.

Demokrasiyi muhafaza etmeye iliskin aynmi cercevede, Anayasa
Mahkemesi demokrasiyi (halk egemenligine dayali yonetim) ve nomokrasiyi

17 Anayasa Mahkemesi hakkindaki 2003 yil 24 sayili Kanunun 10. ve 47. maddeleri.
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(hukuk egemenligine dayali yonetim) esitlemeye de calisir. Aslinda demokrasi
ile nomokrasi arasindaki vurgu farklidir fakat bu, iki kavramin esitlenmesinin
miimkiin olmadig1 anlamina gelmez. Demokrasi, halkin egemenligini
gliclendirmek tizere siyasal boyuta odaklanir; nomokrasi ise hukuksal boyutu
esas alir. Demokrasi, vatandaslara verilmis bulunan oOzgiirliiklerden dogan
miisamahadan o6tiirli zamanla isyankar ve anarsik olma egilimindedir. Ayrica
ozguirliigiin ifade yontemleri ¢gogunlukla sadece kanuna ve demokrasiye aykir:
olmakla kalmayip aym zamanda Endonezya Cumhuriyeti Uniter Devleti'nin
biitiinlesmesini tehlikeye atan bigimlerde karsimiza c¢ikabilmektedir. Bu
baglamda, hem anayasanin hem de demokrasinin bekgisi olan Anayasa
Mahkemesi kullandig: yetkiler aracili§iyla demokrasiyi ve nomokrasiyi esitler.
Anayasa Mahkemesi, Endonezya’y1 bir demokratik anayasal devlet ya da bir
bagka ifadeyle demokratik hukuk devleti haline getirmek adina 6n saflarda yer
alir. Anayasa Mahkemesi bu islevini yerine getirirken Endonezya Cumhuriyeti
Uniter Devleti’nin biitiinliigiine de hizmet etmektedir.

Son Sozler

1945 Anayasasi'na gore, Anayasa Mahkemesi'nin vatandaslarin anayasal
haklarmmin korunmasi alanindaki rolii, kanunlarin anayasaya uygunluk
denetimi ile sinirhidir. Vatandaslarin anayasal haklarini ihlal eden kanunlara
kars1 dava acilmasi halinde, Anayasa Mahkemesi, vatandaslarin haklarina
yonelik ihlali ortadan kaldirma yetkisine sahiptir. Ancak, 1945 Anayasasi,
Giliney Kore Anayasa Mahkemesi ve Alman Anayasa Mahkemesi'nin sahip
oldugu “anayasa sikayetlerini karara baglama” yetkisini Endonezya Anayasa
Mahkemesi’'ne tanimamuistir.

Anayasa Mahkemesi, kanunlarin anayasaya uygunlugunu denetlerken
bir yandan da yonetenlerin!é, 6zellikle de yasa koyucunun iktidarmi kontrol
etmis olur. Benzer sekilde, Anayasa Mahkemesi, devlet organlarmin
vatandaslarin anayasal haklarini ¢ignemesine ya da anayasal haklarla ilgili
ytikiimliiliiklerinden kaginmasina karsi kontrolii eline alir.*

¥k % % X

18 1ee Bridges, Judicial Review in Perspective, Cavendish Publishing Limited, Biiyiik Britanya, 1995,
sayfa 7.
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THE ROLE OF THE CONSTITUTIONAL COURT IN
PROTECTING THE CONSTITUTIONAL RIGHTS
OF CITIZENS
(A Review based on the Indonesian Constitution)?

Prof. Dr. Achmad Sodiki’

Introduction

The Constitutional Court is a judicial body, as one of the bodies
exercising judicial powers in addition to the Supreme Court, has been
established as a result of the amendments to the constitution (the 1945
Constitution) during the period of 1999-2002. Article 24C Paragraph (1) of the
amended 1945 Constitution basically provides that the main duty and function
of the Constitutional Court are to protect and safeguard the constitution. This
means that the Constitutional Court ensures that the norms and provisions in
the constitution are not merely a series of meaningless letters and sentences,
but rather, they are actualized and practiced in the state life.

In order to protect and safeguard the constitution, Article 24C Paragraph
(1) of the 1945 Constitution states that the Constitutional Court has 4 (four)
constitutional authorities and one constitutional obligation. The four
authorities of the Constitutional Court are as follows (1). To conduct review of
laws against the 1945 Constitution; (2). To decide upon disputes between state
bodies having authorities granted by the 1945 Constitution; (3). To decide upon
the dissolution of political parties; and (4). To decide upon disputes on the
results of general elections. Whereas pursuant to Article 7B Paragraph (1) up to
and including Paragraph (5) also Article 24C Paragraph (2) of the 1945

I The paper presented in the Internasional Symposium on “Movement of Rights and Freedom in
21st Century and the Role of the Constitutional Court” held in the commemoration of the 50th
Anniversary of the Turkish Constitutional Court, Ankara, April 25, 2012.

} Deputy Chief Justice of the Constitutional Court of the Republic of Indonesia
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Constitution, the Constitutional Court has the obligation to issue a decision on
the opinion of the People’s Legislative Assembly that the President and/or Vice
President has committed a criminal offence or a disgraceful act, or that he/she
is not qualified to become President and/or Vice President as intended in the
1945 Constitution.

In view of such authorities, in general, the Constitutional Court exercises
its authorities as the guardian and protector of the constitution by making
interpretation of the norms and provisions of the constitution. As a
constitutional judiciary, the results of the interpretation of the Constitutional
Court are final and legally binding. It is in such context that the Constitutional
Court has the function as the interpreter of the constitution. In addition to that,
still in the context of protecting and safeguarding the constitution, the
Constitutional Court also has the functions as the guardian of democracy, the
protector of the constitutional rights of the citizens as well as the protector of
human rights. Such functions and authorities of the Constitutional Court allow
the Constitutional Court to play a very important role in each phase of the
development of state administration, human rights and constitutionalism in
Indonesia.

Based on the aforementioned brief explanation and in order to be in line
with the theme of this symposium, this paper will discuss the role of the
Constitutional Court in implementing its function as the protector of the
constitutional rights of citizens. The possible main questions are, among others:
what is the relation between human rights and the constitutional rights of
citizens? What is the reason for granting such authorities to the Constitutional
Court? What is the role of the Constitutional Court in safeguarding and
protecting the constitutional rights of the citizens? The answers to those
questions will be elaborated in this paper, based on the fact that the
constitutional recognition, guarantee and protection of human rights have been
strongly incorporated in the amended 1945 Constitution.

A Quick Look at the Development of Human Rights in Indonesia

Before we move on to the main discussion, it would be useful if we take
a quick look at the development of human rights in Indonesia, in order to
obtain a more comprehensive understanding. Unlike the conditions in
England, France or other European countries which often display conflict



Prof. Dr. Achmad Sodiki + Dordiincii Oturum 281

between the interest of the royalty or the king and the interest of a particular
class, Indonesia started the struggle for human rights by addressing the
interest of the Indonesian people as a whole, particularly in facing the
oppression of men by men in the colonial era. However, we cannot deny that
prior to the colonial era, there were times of tumultuous oppression of men by
other men with all of their attributes, whether as kings, rulers, landlords,
noblemen, etc. Nevertheless, such history of conflict is not very prominent,
because what has been more pronounced is the glory of the kingdoms in the
times long before Indonesia, such as Sriwijaya and Majapahit.

The human rights discourse in Indonesia started a new phase just before
Indonesia’s independence on August 18, 1945. The discussion on Indonesia’s
draft constitution had raised various opinions as to whether or not it is
necessary to formulate human rights in the draft constitution. There had been
long debates between two parties, namely the party which refused the
incorporation of human rights and the party which demanded the draft
constitution to explicitly set out human rights issues. The refusing party was of
the opinion that human rights originated from the ideology of liberalism
because the essence is individualism, therefore, they should not be set out in
the articles of the Constitution. On the contrary, the supporting party stressed
the necessity to include an article on the freedom of association, assembly, as
well as expressing thoughts and writings, in order to assure that the state is not
falling into the concept of an autocratic state. Eventually, both opinions can
compromise, namely by the inclusion of the words, “shall be regulated by

r

law”.

On August 18, 1945 (a day after the Proclamation of Independence), the
draft constitution was stipulated and ratified by the Committee on the
Preparation for Indonesian Independence (Panitia Persiapan Kemerdekaan
Indonesia/PPKI) as the Constitution of the State of the Republic of Indonesia
Year 1945. As from that moment, Indonesia has succeeded in actualizing a
constitution which sets out the protection and guarantee of human rights as
well as the fundamental obligations. The term, “human rights”, cannot be
found anywhere in the 1945 Constitution, not in its Preamble, Body nor in its
Elucidation, because it only states in short, “the rights and obligations of
citizens” and “the rights of the People’s Legislative Assembly”.
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After the provisions on human rights had been stipulated in the 1945
Constitution, the agenda of promoting and enforcing human rights had been
implemented continuously and it had often became the main highlighted issue.
Even though the constitution had been changed several times until the
eventual return to the 1945 Constitution, the issue of upholding of human
rights remains a sensitive issue which cannot be easily ignored for any reasons
due to its universal and contextual nature. Since the 1998 reform and the
constitutional reform in 1999-2002 period up until now, we can say that the
implementation and upholding of human rights have shown the signs of
highly significant progress, as can be seen from the numerous legal
instruments which have been created and became the instruments which are
adequate in the upholding of human rights. In terms of practice, a rather
prominent one among other progress is that Indonesia has also succeeded in
establishing and bringing into practice a Human Rights Court in the effort to
resolve various cases of gross human rights violations.

Seen from the perspective of legal instrument, there have been numerous
regulations established in order to support the upholding of human rights. In
1998, the People’s Consultative Assembly enacted the Stipulation of the
People's Consultative Assembly Number XVII/MPR/1998 concerning Human
Rights, which could be considered as a Human Rights Charter, supplementing
the provisions on human rights in the 1945 Constitution. In 1999, Law Number
39 Year 1999 concerning Human Rights was successfully ratified in order to
provide the basis for the guarantee of recognition, protection and advancement
of human rights, including the basis for the existence of the National
Commission on Human Rights the existence of which was initially only by
virtue of a Presidential Decree. A year later, Law Number 26 Year 2000
concerning Human Rights Court was also successfully stipulated, which
regulates the legal mechanism for resolving cases of gross human rights
violations.

A more fundamental and highly monumental effort to guarantee the
protection and upholding of human rights was made through the
Amendments to the 1945 Constitution. After the second amendment to the
1945 Constitution, the term, human rights, was set out explicitly in the
constitution. The amendment to the constitution concerning human rights was
discussed and ratified in 2000, namely in the Second Amendment to the 1945
Constitution. The aforementioned amendment resulted in the provisions on



Prof. Dr. Achmad Sodiki + Dordiincii Oturum 283

human rights and constitutional rights of citizens, which initially only
consisting of seven provisions, now they have increased significantly, namely
to become 37 provisions. The new provisions, which are regulated in the 1945
Constitution introduced in Chapter XA concerning Human Rights, from
Article 28A up to and including Article 28]. These articles are also
supplemented by several other provisions dispersed in several other articles in
the 1945 Constitution. Therefore, we can say that currently, the formulation of
human rights in the Indonesian constitution is very complete, which makes the
1945 Constitution as one of the Constitutions in the world which contain the
most complete provisions on the protection of human rights.

The articles concerning human rights themselves, particularly those
contained in Article 28A up to and including Article 28], are basically
originated from the formulation of Stipulation of the People’s Consultative
Assembly Number XVII/MPR/1998 concerning Human Rights which also
became the materials of Law Number 39 Year 1999 concerning Human Rights.
Therefore, if we wish to understand the conception of human rights completely
as well as historically, the three legal instruments, namely the 1945
Constitution, Stipulation of the People’s Consultative Assembly Number
XVII/MPR/1998 and Law Number 39 Year 1999 concerning Human Rights
should be viewed as one continuum. Furthermore, we can even see the
consistency between the provisions on human rights which have been adopted
into Indonesia’s legal and constitution systems and the various international
conventions and the universal declaration of human rights as well as other
international legal instruments.

From the perspective of practice, the upholding of human rights post-
reform and post-amendment to the 1945 Constitution has been quite
satisfactory. There is hardly any more planned human rights violation
committed by the state, or even human rights violations which are systematic,
massive and structured like in the previous era. What have been occurring
now are horizontal human rights violations, namely the conflict among citizens
which resulted in some citizens attacking other citizens. Even if there have
been news reports on human rights violations committed by the apparatus
from the Indonesian National Army and the Indonesian National Police, such
events occurred incidentally. For instance, there have been clashes between
apparatus and citizens in the case of conflict over land which still occurred
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recently. However, the violations were committed by the apparatus
spontaneously and unplanned.

In the actual context today, some people stated that Law Number 26
Year 2000 concerning Human Rights Court has not been sufficiently
anticipatory to serve as an instrument to resolve the problems in the event that
gross human rights violations occurred. Therefore, it is highly likely, and it is
even a necessity that the Indonesian government and the People’s Legislative
Assembly should immediately have serious discussions to ratify the Rome
Statute of the International Criminal Court. It is not impossible that in the
future, human rights violations might occur, in which the International
community must take part. The International Criminal Court, which was
established by virtue of the Rome Statute on July 17, 1998, provided for the
authority to hear the crimes which caught international attention, such as the
crimes of genocide, crimes against humanity, war crimes and aggression
crimes.

There should not be any worries that if Indonesia ratified the Rome
Statute, it would violate the jurisdiction. This is because if there has not been
any gross or serious human rights violation, and Indonesia does not request it,
ratifying the aforementioned statute cannot be deemed as a violation of the
constitution and the applicable regulations. Furthermore, it is also probable
that by ratifying the Rome Statute, Indonesia can play a more significant role in
the international arena, particularly in the context of keeping world peace at
the time when countries such as the United States, Russia and China are not
yet willing to become state parties to the International Criminal Court.

The protection of human rights in the Constitution

Essentially, human rights constitute the natural rights which are attached
inherently to every person since birth, as a gift from God. That is why, no
institution, body or power can fetter, take away or revoke such rights from the
owner. As natural rights, human rights should be automatically enforced
without any juridical legitimacy in a national or international legal system.
This is because, without any juridical legitimacy of human rights, such rights
still exist and attached to each person. However, since most life systems of the
people are secular and positivistic in nature, the existence of human rights
requires juridical basis in order to be enforced in regulating people’s life. It is
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on such basis that, along with global constitutionalism, the juridical legitimacy
of human rights is given to the domain of the constitution.

What is the reason that the amended 1945 Constitution and the
constitution of other countries introduced provisions on the protection and
upholding of human rights? Theoretically and practically, the most important
substance of a modern constitution consists of two matters at the minimum,
namely the limitation of state power and the protection of human rights. This
is highly in line with modern constitutionalism, which generally emphasizes
on two different bodies, namely human rights and separation of powers.
Therefore, the separation of powers and the guarantee of the fundamental
rights of individuals constitute the main institutional apparatus in the
constitution. Such statement has been agreed by experts on constitution, such
as K.C. Wheare, C.F. Strong, Lane and S. Holmes, Preuss, all of whom shared
the view that the constitution constitutes the provisions which provide for and
determine the functions of state bodies in order to prevent human rights
violations.

Such view is also based on the history of constitution which cannot be
separated from the history of human struggle for the guarantee and protection
of their fundamental rights.? Normally, the issue of human rights is the issue
between the individual having power and the individual not having power, or,
in other words, the issue of fundamental rights is the issue arising as a result of
the tension between the ruler and the ruled ones, between the government and
the one being governed.

In the perspective of the history of law, every time there was a misuse of
power in the form of expropriation, abuse or manipulation of fundamental
rights by one man to another or by the ruler to its people, it always resulted in
humanitarian crisis followed by a great struggle by elements of the society to
limit the power and protect human rights. Subsequently, formulas are created
which are materialized into formal documents on human rights as the source
of law which provides the rights to the people. The struggle for the protection
of human rights and the effort to limit and regulate the power is the core of the
constitutionalism teachings.

2 Ernest Barker, Reflection on Government, Oxford University Press, 1958, pages 30-31.
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The birth of Magna Charta in England in 1215 has provided rights to the
people as well as limited the power of the king. The Virginia Bill of Rights and
Declarations of Independence documents which resulted in the independence
of the United States in 1776, which set out the guarantee of freedom of
Individuals relative to state power, were created following the conflict between
the American people who felt oppressed by the colonizing English
Government. In France, Declaration des Droit de |"homme et du Citoyen (1789) was
also the result of the struggle of the people who defied the absolute power of
the king. In principle, people are basically good and therefore, they must live
freely and have equal position before the law. Similarly, the Universal
Declaration of Human Rights of 1948 was created from the fact that there were
fascist governments in Germany, Italy and Japan which were considered to
have suppressed human rights.

Moreover, if we explore further, the backgrounds to the formation or
establishment of countries have mostly been based on the idea of how the
rights of individuals can be limited as well as protected. In the Social Contract
Theory, which was laid down by John Locke and also ].J. Roesseau, the
existence of the state and the ruler is to safeguard and guarantee the
fundamental rights of the people. According to Locke and Roesseau, what is
referred to as the “people’ is not merely a group of individuals who submit
themselves by totally releasing their individual freedoms to the ruler. In the
social contract, the ruler is the official who carries out the mandate of the
people to safeguard and guarantee the fundamental rights of the people. When
the mandate is misused, the people have the right to revoke the mandate, and
even to take it by force if necessary.

Therefore, such social contract must contain the noble consensus on what
constitute the collective goals, limits of the rights of individuals and who is
responsible for achieving such goals. The consensus is then actualized in the
constitution as the highest law of a country, which is subsequently elaborated
consistently in the laws and policies of the state. The history explained above
shows that every time a human rights crisis occurs, it always resulted in a
social revolution or turmoil. This affirms that human rights are the
preconditions which must exist in human’s life and they constitute provisions
for the people in order to live according to their nature of mankind.
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We can say further that incorporating human rights into the articles of
the constitution is one of the characteristics of a modern constitution. The
strengthened guarantee of human rights through the articles in the constitution
constitutes the precondition for building the state legal foundation in order to
strengthen the ruler-people contract in the spirit of constitutionalism.
Therefore, the constitution as the highest law as well as one of the instruments
for achieving constitutionalism must include rules which allow the control
over the political power and the protection of human rights. Without the
aforementioned two elements, a constitution will only become a lifeless
document.?

Human Rights and Constitutional Rights

It has been stated above that the history of the constitution is the history
of struggle for human rights, whereas the protection of human rights is an
important substance in the “living” constitution. On such basis, the existence of
the constitution is not merely to recognize the basic rights or the fundamental
rights of every citizen, but rather it must also provide protection and even
guarantee of the fulfillment of such rights. This is because the most basic
interest of every citizen is the protection of his/her fundamental rights as a
human being and as a citizen.

In the statements in the above paragraph, the constitution is often related
only to the protection of human rights. Thus, how and where is the position of
the guarantee and protection of the constitutional rights of citizens? What are
the differences or the similarities between them? The discussion about
constitutional rights is not very much different from the discussion about the
normative issues and the conception of human rights, as they both intertwined.
However, this paper still needs to state about what is referred to as the
constitutional rights of citizens and what is the different between such rights
and human rights?

In his book, “Hak Asasi Manusia, Refleksi Filosofis atas Deklarasi Universial
Hak Asasi Manusia [Human Rights, Philosophical Reflection on Universal
Declaration of Human Rights]”, James W. Nickel stated that when human

3 Denny Indrayana, Amandemen UUD 1945, Antara Mitos dan Pembongkaran, Mizan, Bandung,
2007, page 124.
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rights are implemented in international law, we still call them human rights.
However, when human rights are implemented in domestic law, there is a
tendency to call them civil rights or constitutional rights. Meanwhile, it must
be understood that not all constitutional rights constitute human rights,
although all human rights constitute the constitutional rights of citizens. When
constitutional rights constitute fundamental rights which are guaranteed in
and by the Constitution®, such human rights constitute constitutional rights.

If we trace further, the normative formulation of the definition of
constitutional rights can be seen, among others, in the Elucidation on Article 51
of Law Number 24 Year 2003 concerning the Constitutional Court®. Such
formulation states “constitutional rights shall be the rights provided for in the 1945
Constitution”. This practically shows that all rights of citizens which are
provided for in the 1945 Constitution are categorized as constitutional rights,
without exceptions. The rights provided for in the 1945 Constitution cover at
least 27 (twenty-seven) materials and they can be classified into four groups,
namely:

1. Civil and political rights;”
2. Economic, social and cultural rights;?
3. Special rights;’

4 James W. Nickel, Hak Asasi Manusia, Refleksi Filosofis atas Deklarasi Universial Hak Asasi Manusia,
Translated by Titis Eddy Arini, Gramedia Pustaka Utama, 1996, Jakarta, page 155.

° Jimly Asshiddiqie, Pokok-Pokok Hukum Tata Negara Indonesia, PT Bhuana Ilmu Populer, Jakarta,
2007, page 616.

¢ This Law has been amended by Law Number 8 Year 2011 concerning Amendment to Law
Number 24 Year 2003 concerning the Constitutional Court, even though such provision on
constitutional rights was not amended.

7 Such as the right to live, to defend his/her life and existence, freedom from torture or other cruel,
inhumane and degrading punishment, freedom from any form of enslavement, freedom of
religion and worship according to his/her own religion, etc.

8 Such as the right of association, assembly, as well as expressing opinions in a peaceful manner,
the right of vote and voted in the context of people representative bodies, the right of
appointment to hold public positions, the right to obtain and choose the proper and fair job for
livelihood, the right to work, receive remuneration, and receive fair treatment in just
employment, and other similar rights.

9 Such as the rights of women which are guaranteed and protected in order to achieve gender
equality in the national life, the special rights which are attached to the women, which are
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4. Right of Development and other special rights.’
5. Responsibilities of the state and the human fundamental obligations!!

In addition to the above, there are rights which are categorized as non-
derogable rights in any circumstances, which include the rights to life, freedom
from torture, freedom of thought and conscience, freedom of religion, freedom
from enslavement, recognition as a person before the law, and the right not to
be tried under a law with retrospective effect.

If we elaborate from such categorization, the constitutional rights in
Indonesia include human rights and citizen rights which are guaranteed in the
1945 Constitution and applicable to every Indonesian citizen. Such affirmation
can be seen in the formulation in the provisions of the constitution which use
the phrases, “every person”, “all citizens”, “each citizen”, or ‘every citizen”. Such
phrases are sufficient to show that the constitutional rights are owned by every
individual citizen without any discrimination, whether on the basis of

ethnicity, religion, political view or gender.

However, questions arise with regard to the opinion which states that
constitutional rights are limited only to the rights which are expressly stated in
the constitution, namely, how about the rights which are not expressly
mentioned in the constitution, are such rights not categorized as constitutional
rights? And then, can we say that in a country without a written constitution,
the citizens” constitutional rights are not protected? Such questions are very
interesting. With regard to the question as to whether or not constitutional
rights are only limited to the rights which are expressly stated in the
constitution, that will be determined by the following 2 (two) matters, namely:
(1) the ability of the Petitioner in explaining such matter in the petition, and (2)
the position of the justices in interpreting the definition of such constitutional

guaranteed and protected by law due to their reproduction function, every child shall have the
right to love, attention and protection from the parents

10 Such as the formulation of the provision that Every citizen shall have the right to participate in
the management of, and to receive the benefits gained from the management of natural
resources., and Every person shall have the right of clean and healthy environment”.

1 For example, the formulation of the provision: Every person shall have the duty to respect the
human rights of others in the orderly life of the community, nation and state, and the state shall
have the duty of the protection, advancement, upholding and fulfillment of human rights.
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rights.!? Therefore, despite the fact that a right is not explicitly affirmed in the
constitution, when the Petitioner is able to provide argumentation with the
correct basis and subsequently he/she is able to convince the justices, such right
shall become a constitutional right.

Subsequently, what about the countries without a written constitution,
are the citizens’ constitutional rights not protected? England, Israel, New
Zealand and Australia for instance, in the normative aspect, the
aforementioned countries do not have the documents called written
constitution, however, the constitutional rights of the citizens are still
protected. As the countries using the Common Law System, the constitutional
rights are protected in the context of judge made law. However, this will
provide difficulties for the court, particularly to formulate the criteria, since the
court judges must first determined what rights are classified as fundamental
and how do the laws limit them, before the court judges can decide as to
whether or not such limitation of rights is valid.

The Role of the Constitutional Court as the Protector of Constitutional
Rights

Principally, the Indonesian Constitutional Court is established to protect
the constitutional rights of citizen from many potential violations. Based on the
function to safeguard the constitution, by means of the authority to conduct a
review of a law against the Constitution, it is obvious that the Constitutional
Court plays a role in protecting the constitutional rights of citizens against the
norms of law contradictory to the constitution. Based on the function to
safeguard democracy and by virtue of the authority to settle disputes over the
result of general election, the Constitutional Court guarantees that the
constitutional rights of citizens are granted in accordance with the democratic
principle of general election. Likewise, the Constitutional Court has also been
contributing to directing the process of democracy in Indonesia in accordance
with the basic principles under the 1945 Constitution which highly upholds
Human Rights.

12 T Dewa Gde Palguna, Mahkamah Konstitusi, Judicial Review dan Welfare State, The Secretariat
General of the Constitutional Court, Jakarta, 2008, page 61.
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One of the principal authorities of the Constitutional is to conduct a
review of a law against the Constitution, or in theoretical treasure it is included
in judicial review domain. In many references, the basic idea about the
existence of judicial review mechanism actually constitutes the effort to force
the legislator to adhere to the constitution, particularly to prevent them from
making a law contradictory to the constitution. Moreover, according to the
historical perspective of the constitution reflects the struggle of human being
for his rights to be guaranteed and protected, if there is a law (or other
subordinate regulations) violating the fundamental rights, the said law must be
declared to be contradictory to the constitution. The history indicates that
regardless of the variety of the constitution, each country shall control the
authority of the Constitutional Court. However, the authority to conduct a
review of the norms of law against the Constitution is the principal authority
of the Constitutional Court.

In order to protect and safeguard the constitution, the implementation of
the function to review laws is no longer inevitable in the state administration in
Indonesia. The reason is because the 1945 Constitution affirms that it no longer
adopts the system of supremacy of the parliament, but rather of supremacy of
the constitution. One of the strong reasons for the establishment of the
Constitutional Court in Indonesia is the fact that the law or laws and
regulations made by political bodies have the potential to retain interests
which are inconsistent with the provisions of the constitution, despite the
democratic procedures applied in the formation of such law or laws and
regulations. One simple reason is that as the product of a political body, it is
very likely that the normative formulation therein constitutes manifestation
and political interests. It is a reasonable conduct and nothing to be argued
about. However, it would become a problem as the interests accommodated
within the aforementioned laws and regulations are in conflict with or
contradictory to the framework or the principles stipulated in the constitutions,
and injure the constitutional rights of citizens.

In this matter, the Constitutional Court is established to guarantee that
there are no more legal products deviating from the corridor of the
constitution, so that the constitutional rights of citizens are protected and the
constitutionality of such constitution itself is safeguarded. By virtue of this
judicial review authority, if any law is proven to violate the constitution, the
Constitutional Court must declare such law to be contradictory to the 1945
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Constitution. This is the duty of the Constitutional Court, namely to ensure
that the constitution as the supreme law of the land is complied with and
actualized in the state administration practice. The existence of legal products
which are deemed and alleged to be contradictory to the constitution without
the existence of those which are able to make a correction will certainly
undermine the constitutional rights of citizens. In fact, such rights are expressly
guaranteed by the constitution. During the establishment process of the
Constitutional Court, the parties amending the Constitution were also inspired
by Bundesvervassunggericht (the Federal German Constitutional Court) which as
from the beginning of its establishment, was expressly stated in the 1949
German Constitution to provide protection to the fundamental rights and
placed as an essential element’®. Therefore the establishment of the
Constitutional Court in Indonesia is to protect the fundamental rights which
are ‘undermined” as a result of the coming into effect of the norms in a law
contradictory to the constitution.’

In Indonesia, the use of the term judicial review includes all reviews of
laws and regulations against the laws and regulations at the higher level.
However, the jurisdiction of the Constitutional Court is only to conduct a
review of a law against the Constitution, while the subordinate laws and
regulations are under the authority of the Supreme Court. The said review of
the norms of law by the Constitutional Court is conducted on an a posteriori
basis, rather than on an a priori basis as practiced by the Polish Constitutional
Court or Counseil Constitutionnel in France. This is expressed in Article 24C
paragraph (1) of the 1945 Constitution stating that the Constitutional Court
shall be authorized to conduct a review of a law against the Constitution. It
means that the object of the review is not a draft law or other. In other words,
the law which may be subject to a review by the Constitutional Court shall be
the applicable law because it has been formally promulgated.

13 Herman Schwartz, The Struggle for Constitutional Justice in Post Communist Europe, University of
Chicago Press, 2000, page 18.

14 This inspiration emerged after the Ad Hoc Committee I of the Working Unit of the People's
Consultative Assembly (PAH I BP MPR) received inputs coming from the comparative study on
the countries having the Constitutional Court such as South Africa, South Korea, and explanation
from the members of the German Constitutional Court, read Jakob Tobing, Amendments to the
1945 Constitution and the Role of the Constitutional Court (Amandemen UUD 1945 dan Peran
Mahkamah Konstitusi, Suara Pembaruan), Suara Pembaruan, 24 April 2003.
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With respect to the arrangement of judicial review mechanism in the
context of safeguarding the constitutional rights of citizens, there are several
important things which must be observed, among other things, namely who is
the party which may file a petition and the matter to be petitioned? With
regard to the party which may file a petition for review of a law against the
1945 Constitution Article 51 paragraph 91 of the Constitutional Court Law
stipulates that a Petitioner shall be the party which deems that its
constitutional rights and/or authority have been impaired by the coming into
effect of a law, namely:

a. an individual Indonesian citizen, including a group of individuals
sharing the same interests;®

b. a customary law community unit

c. a customary law community unit insofar as they are still in existence
and in accordance with the development of the community and the
principle of the Unitary State of the Republic Indonesia governed by
law;

d. a public or private legal entity, or;

e. astate body.

In this matter, only the “party” which deems that its constitutional rights
and/or authority have been impaired by the coming into effect of a law, which
may be viewed as having legal standing to file a petition for review of a law to
the Constitutional Court. The petitioner must clearly describe in its petition its
constitutional rights and/or authority deemed to be impaired.’® This is where
the legal adage applies: without any interest, thus no claim arises (action). If
the constitutional rights and/or authority of the subject are in fact not impaired,
the party concerned shall be deemed not to have any interest to file a petition
for review of a law.

With respect to such matter, a question arises, is the impairment of the
constitutional rights and or authority required to occur in real terms? As a

1 In line with the development, Law Number 8 Year 2011 provides an explanation that
“individual” shall include a group sharing the same interest.

16 Article 51 paragraph (2) of Law Number 24 Year 2003
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response to this question, the contention of the Constitutional Court is that the
impairment is not necessarily real, but may be potential. This depends on the
petitioner in proving that the impairment, pursuant to logical reasoning, can be
assured of occurring, it shall be deemed as adequate evidence of impairment
by the Constitutional Court. Hence, pursuant to Article 51 paragraph (3) of the
Constitutional Court Law, a law may be petitioned for review to the
Constitutional Court, if the formation is deemed to be contradictory to or
inconsistent with the 1945 Constitution or if the material substance (paragraph,
article, or section) of such law is deemed to be contradictory to the 1945
Constitution, or both. Thus, the petition for review is considered to be
practicable, either for formal or material review.

In formal review, if the petitioner successfully proves that the formation
of a law is contradictory to the 1945 Constitution, which consequently impairs
its constitutional right and or authority, it means that the entire law shall be
declared to be contradictory to the 1945 Constitution and shall not have
binding legal force. This is expressed in Article 57 paragraph (2) of the
Constitutional Court Law. At the same time, in the event of material review,
namely a review merely relates to paragraph, article and/or certain section of a
law which are deemed to be contradictory to the 1945 Constitution. If the
petitioner successfully proves such matter, the aforementioned paragraph,
article and/or certain section of the law shall be the paragraph, article and/or
certain section which are declared by the Constitutional Court to be
contradictory to the 1945 Constitution and shall not have binding legal force. It
is expressed in Article 57 paragraph (1) of the Constitutional Court Law.

In the event that a petition for review of a law is approved by the
Constitutional Court, within 30 (thirty) days as from the decision
pronouncement it shall be published in Official Gazette. Subsequently, Article
24 C paragraph (1) of the 1945 Constitution states that the Decision of the
Constitutional Court shall be final. It means that there is no other remedy
which can be pursued as in ordinary court decision permitting cassation and
review. The decision of the Constitutional Court shall be binding as from its
pronouncement in the decision pronouncement hearing.”” All parties,
including state administrator related to the provision decided upon by the

17 Refer to Articles 10 and 47 of Law Number 24 Year 2003 concerning Constitutional Court
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Constitutional Court, are required to comply with and be subject to the
decision of the Constitutional Court.

In the case of judicial review, the object of such review is the abstract and
generally binding norms of the law. Therefore, despite the impaired
constitutional rights of the petitioner as the grounds for petition for review,
such action, however, actually represents legal interest of the entire
community, namely the upholding of the constitution. In the case of judicial
review, the People’s Legislative Assembly and the President are not the
defendants or respondents being responsible for the fault committed, but
rather as the party concerned providing a description of the background and
objectives of the provision of the Law petitioned. It is intended that the
provision subject to review is not constructed merely based on the view of the
petitioner or the Constitutional Court, but also based on legislator’s view, so
that there is legal assurance on whether or not it is contradictory to the
constitution. Therefore, the legislator and all parties related to the provision
decided upon by the Constitutional Court shall be binding to execute the
decision of the Constitutional Court.

As set out above, in addition to the authority to conduct a review of a
law against the Constitution, the role of the Constitutional Court in protecting
the constitutional rights of citizens is also performed by virtue of the authority
to settle disputes over the result of general election, either presidential/vice
presidential general election, legislative general election, or regional head
general election. By virtue of the aforementioned authority, the Constitutional
Court safeguards the democracy by protecting the right of a citizen to elect
and/or to be elected in a General Election so as to be able to be granted in
accordance with the principle and rule of a democratic General Election as
assured under the 1945 Constitution. The Constitutional Court ensures that the
right to elect and/or the right to be elected as a citizen are shielded from
manipulation and any form of misappropriation which is not only
contradictory to the democracy, but also detrimental to citizens. In the event
that the result of general election is proven to have been obtained by
manipulating the right to elect and/or the right to be elected and violating the
principle of democracy, the Constitutional Court may rescind the
aforementioned result of general election.
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Within the same framework for safeguarding the democracy, the
Constitutional Court also plays a role in the effort to equalize democracy and
nomocracy. Indeed, the emphasis between democracy and nomocracy is
different, but it does not necessarily mean that it cannot be equalized.
Democracy is focused on political aspect in order to uphold people’s
sovereignty, while nomocracy is focused on legal aspect. In the process,
democracy tends to be rebellious and anarchic due to the leniency resulting
from the freedom given to citizens. Moreover, the freedom is often expressed
through behavior which is not only contradictory to the law and democracy,
but also jeopardizes the integration of the Unitary State of the Republic of
Indonesia. In this context, by virtue of its authority, the Constitutional Court as
the body safeguarding the constitution and democracy equalizes the
democracy and nomocracy. The Constitutional Court stands on the front guard
to make Indonesia as a democratic constitutional state and democratic state
under the laws, which also means taking a role in protecting the integrity of
the Unitary State of the Republic of Indonesia.

Closing

The role of the Constitutional court in protecting the constitutional rights
of citizens is performed through the exercise of the authority to conduct a
review of a law since such authority has been stipulated in the 1945
Constitution on a limitative basis. If there is a law exploiting and abolishing the
constitutional rights of citizens, at request, the Constitutional Court may play
the major role in safeguarding, protecting and recovering the rights of citizens
from such exploitation. The 1945 Constitution does not grant authority to the
Constitutional Court to deal with a case related to constitutional complaint as
granted to the South Korean Constitutional Court and the German
Constitutional Court.

With the exercise of the authority to conduct a review of a law, the
Constitutional Court also plays a role in preventing and controlling the power
of the ruler’, particularly the legislators. Likewise, the Constitutional Court
also takes control so that the branches of state power are prevented from

18 1 ee Bridges, Judicial Review in Perspective, Cavendish Publishing Limited, Great Britain, 1995,
page 7
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violating or avoiding their obligations to provide guarantee of protection of the
constitutional rights of citizen.*

* % Kk X
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