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21. Yiizyi1lda Kore’de Siyasal ve Toplumsal
Degisimler ve Kore Anayasa Mahkemesi'nin
Oniindeki Sorunlar

Dr. Lee Kang-Kook™

Tiirkiye Anayasa Mahkemesi Bagkani Sayin Hasim Kilig, bugiin bizimle
birlikte olan Anayasa Mahkemelerinin degerli tiyeleri, saygideger misafirler,

Tirk Anayasa Mahkemesi'nin 50. kurulus yildoniimii anisina
diizenlenen bu anlamli organizasyona katilmak benim i¢in biiyiik bir onur. Bu
vesileyle, biitiin diinyadan bu toplantiya katilan Anayasa Mahkemelerinin
saygideger baskanlar1 ve fiiyeleriyle anayasa hukuku ve anayasa yargisi
konusunda derinlemesine bir goriis alisverisinde bulunmak istiyorum.

Tarihsel gelismeler sonucunda, anayasalar devlet organlarimin yetkilerini
belirlemek, iktidar1 smirlandirmak, bireylerin Ozgiirligiinii, onur ve
degerlerini korumak amaciyla en yiiksek norm olarak kabul edildi.
Anayasanin tistiinliigli ilkesinin zaman iginde hiikiimetler ve siyasal giicler
tarafindan tekrar tekrar cignenmesi ya da tehdit edilmesi insanlar1 hak ve
ozgilirliiklerini bu tiir tehlikelere kars1 korumak amaciyla bir anayasa yargisi
sistemi kurmaya sevk etti. Anayasa yargisindan beklenen bir diger islev,
anayasadaki degerlerin ve ideallerin daha etkili bicimde hayata gecirilmesi ve
koruma altina alinmasiydi. Bu sekilde hazirlanan anayasalar ve kurulan
anayasa yargist sistemi sayesinde bugiin daha giliclii demokrasilere sahibiz.
Glgstizlerin de kendilerini giivence altinda hissetmesini saglayan hukuk
devleti ilkesi de bu sayede daha giigliidiir. Hukuk ve diizen toplumsal birlige
ve ulusal biitiinlesmeye hizmet etmektedir.

" Kore Anayasa Mahkemesi Bagkan1
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21. yiizyilda, Kore Cumhuriyeti ve diinya genelindeki pek ¢ok tilkenin
siyasal ve toplumsal alanda yasadig1 degisimler anayasalar ve anayasa yargisi
sistemi i¢in yeni sorunsallar1 beraberinde getirmistir. Siyasal alanda farkindalik
diizeyinin artmasi ve katimin giiclenmesi yurttas hak ve oOzgiirliiklerinin
daha etkili bicimde korunmasina zemin hazirlamistir. Bu gelismelerin sonucu
olarak, temel haklarin devlet organlar1 tarafindan ihlal edilmesi riski énemli
Olctide azalmistir. Temel haklarin korunmasi alaninda, dikkatler “liberal
haklardan sosyal haklara” dogru kaymaktadir. Aym zamanda, bilgi
teknolojilerindeki ve biyoteknolojideki bas dondiiriicii gelismeler insan
onurunun ve degerinin korunmasi ya da mutlu bir yasam stirdiirme hakki gibi
konularda yeni anayasal sorunlar1 giindeme getirmektedir.

Bu kisa sunumda Kore Anayasa Mahkemesi'nin Anayasadaki temel
diisiinceleri ve degerleri korumak amaciyla bugiine kadar neler yaptig1 ve
yukarida isaret ettigim toplumsal ve siyasal gelismeler karsisinda temel
haklarin korunmasi alaninda neler yapmasi gerektigi hakkinda agiklamalar
yapmaya calisacagim.

I. Anayasa Yargis1 ve Demokrasi

1987 yilinda, Kore Cumhuriyeti halki uzun siiredir isbasinda olan
otoriter rejimden kurtularak oOzgiirliik, esitlik ve adalet ilkelerini hayata
gecirecek demokratik bir devlete kavusma arzusunu ortaya koydu. Halktan
gelen talepler sonucunda kabul edilen dokuzuncu anayasa degisikligi
Cumhurbagkaninin halk tarafindan segilmesi ile birlikte bir Anayasa
Mahkemesi kurulmasim oOngormekteydi. Kore'nin demokratik bir sistem
kurma yoniinde attigr adimlar 1987’deki baslangigtan bu yana biiyiik olclide
basarili oldu. Bu siiregte, uluslararasi toplumun beklentilerine uygun bigimde
calisan Anayasa Mahkemesi'nin ¢ok énemli katkilar1 oldu.

Demokrasinin  temelinde yatan halkin egemenligi diistincesi,
egemenligin sahibi olan halkin siyasal stirece katilabilmesi icin halka gerekli
araclarin  sunulmasini  gerektirir. Demokrasinin  giiniimiizdeki yaygm
gorinimi temsili demokrasidir. Temsili demokraside halk iradesini siyasal
partiler temsil eder. Se¢menlerin istedigi siyasal partiyi serbestce tercih

etmesine imkan veren secimler halkin devlet organlarinin ve hiikiimetin
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olusum stirecinde etkili olmasmi saglar. Halk temsili demokraside
egemenligini secimler araciligiyla kullandigr icin secim sisteminin halk
iradesinin serbest tercih sonucunda ve tam olarak ortaya g¢ikmasmna izin
verecek bicimde diizenlenmesi gerekir.

Kore’de uzun yillar boyunca ytirtirliikte olan Se¢im Kanunu “bir kisi, bir
oy” ilkesini benimsemisti. Bu sisteme gore, segmenler adaylara verdikleri oyun
disinda partiler icin ayrica oy kullanamiyorlardi. Bir aday igin verilen oylar
ayn1 zamanda bu adayin temsil ettigi siyasal partinin oylar1 olarak sayiliyordu.
Bu sistemde, siyasal partilerin parti olarak aldigi oylarla orantili bicimde
Parlamentoda temsil edilmesi mimkiin olmuyordu. Kore Anayasa
Mahkemesi, Se¢cim Kanunu'nu anayasaya aykir1 buldu. Anayasa
Mahkemesi'ne gore, sadece secim gevresi bazinda kullanilan oylarin segim
sonucu tizerinde etkili olmasimna izin veren bu se¢im sistemi halk iradesinin
se¢im sonuglarina tam olarak yansimasmni engellemekteydi. Anayasa
Mahkemesi, bu sistemin ayni zamanda esitlik ilkesine de aykiri oldugu
sonucuna vardi! Anayasa Mahkemesi'nin kararindan sonra yeni bir secim
sistemi kabul edildi. Yeni sistemde se¢menler biri yerel se¢im cevresindeki
aday icin, digeri siyasal parti igin olmak {izere iki oy kullanmaktadir. Siyasal
partilerin aldiklar1 oyla orantili bicimde temsil edilmesine imkan saglayan bu
diizenlemeyi tetikleyen Anayasa Mahkemesi karar1i Kore secim sistemi
tarihinde halk egemenligini hayata gecirme yolunda 6nemli bir kilometre tasi
olmustur.

Anayasa Mahkemesi 2007 yilinda verdigi bir diger kararla secimlere
daha genis katiim saglanmasi konusunda 6nemli bir adim atmistir. Anayasa
Mahkemesi, Kamu Gorevlileri Se¢im Kanunu'nun vyurtdisinda yasayan
vatandaslarin secimlerde oy kullanmasma engel teskil eden hiikiimlerini
anayasaya aykir1 bularak iptal etmistir. Kamu Gorevlileri Secim Kanunu,
ondokuz yasmmi doldurmus vatandaslarin parlamento secimlerinde ve
cumhurbaskanli$1 se¢imlerinde oy kullanma hakkina sahip oldugunu hiikme
baglamakla birlikte, oy kullanma hakki igin “ikamet” sart1 getirmekteydi. Buna
gore, yurtdisinda yasadigr veya kisa siireli de olsa yurtdisina ¢iktigr igin
“ikamet belgesi” olmayan Kore vatandaslarinin se¢imlerde oy kullanmasi

113-2 KCCR 77, 2009Hun-Ma91, July 19, 2001
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miimkiin degildi. Anayasa Mahkemesi, Kore Cumhuriyeti vatandaslarimin sirf
yurt disinda bulundugu i¢in oy kullanma hakkini kisitlayan bu diizenlemenin
Anayasadaki se¢cme hakkina, esitlik ilkesine ve genel oy ilkesine aykir
olduguna hitkmetti.?

Bu kararlara ek olarak, Anayasa Mahkemesi'nin nisbi temsil, adaylik i¢in
O0denmesi gereken para, kamu gorevlerine se¢me ve secilme hakki, segim
cevreleri, esit oy, secim kampanyalarinda esitligin saglanmas: gibi konularda
pek ¢ok karar verdigini belirtmekte yarar vardir. Anayasa Mahkemesi biitiin
bu kararlarda halkin siyasete katiliminin miimkiin olan en yiiksek seviyeye
cikarilmasini ve halk iradesinin se¢im sonuglarinda tam olarak yansitilmasini
amaclamistir. Siyasal katilim haklar1 se¢gmenlere serbest secimler araciligiyla
istedikleri siyasal partiyi ve siyasal programi destekleme ve hiikiimeti
istedikleri big¢imde sekillendirme imkani vermektedir. Katilm haklarinin
gliclenmesi, siyasal kurumlarin demokratik mesruiyetini artirmakta, halk
egemenligi ve temsili demokrasi ilkeleri bu sekilde gerceklik kazanmaktadir.
Bu anlamda, Kore Anayasa Mahkemesi'nce verilen kararlarin Kore’de gercek
bir demokrasi ingsasi siirecine biiyiik katki yaptig1 ve demokrasinin Kore
toplumundaki temellerini pekistirdigi agiktir.

Anayasa Mahkemesi'nin ¢abalar1 se¢me hakkinin genisletilmesiyle sinirl
kalmamistir. Anayasa Mahkemesi'nin kazanimlarindan bir digeri, siyasal
siirecin demokratiklesmesiyle ilgilidir. Ozellikle, 2007 yilinda goreve baslayan
mevcut Mahkeme Ulusal Meclis'teki yasama etkinliginin usul kurallarina
uygunlugunun saglanmas1 konusunda hassasiyet gostermektedir. Anayasa
Mahkemesi, Ulusal Meclis tiyeleri tarafindan Meclis Bagskani’'na kars: yapilan
bir bagvuruda Ulusal Meclis'teki karar verme siirecinde yasallik ve olgtiliiliik
ilkelerinin 6nemine isaret ederek, Meclis'teki goriismelerin ve oylamalarin
adalet ve Ozgiirliik ilkelerine aykir1 kosullarda yapilmas: halinde alinan
kararlarin Anayasaya ve Ulusal Meclis Hakkinda Kanun'a aykir1 olacagin
ifade etti. Anayasa Mahkemesi'ne gore, cogunlugun yonetme hakki ancak bu
kosullarda kabul edilebilir. Mahkeme, s6z konusu uyusmazlikta Parlamento
iiyelerinin serbest miizakere ve oy kullanma hakkmin ¢ignendigine hiikmetti.
Prosediirel demokrasinin sartlarinin ve kanunilik ilkesinin yasama siirecinde
de gozetilmesini ongdren bu karar Kore Anayasa Mahkemesi'nin Kore’de

219-1 KCCR 859, 2004Hun-Ma644, June 28, 2007
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demokrasinin gelismesi yontinde yaptigr katkiyr bir kez daha ortaya
koymaktadr.

II. Sosyal Haklar ve Anayasa

Insan haklarinin korunmasi alaninda 21. yiizyilda 6nemli degisiklikler
yasanmistir. Bunlardan biri, 0Ozgiirlitk haklarinin  korunmasia verilen
onceligin yerini zamanla sosyal haklarin korunmasi sorunsalinin almis
olmasidir. Modern anayasalarda kabul edilen serbest rekabetgi piyasa
ekonomilerinde “zenginin daha zengin, yoksulun daha yoksul oldugu” ortaya
gkmugtir. Piyasa ekonomisinin bu yan etkisini tedavi etmek, ulusal
ekonominin dengeli biiyiimesini ve gelir dagiliminda adaleti saglamak
amaciyla modern anayasalarda “sosyal devlet” ilkesine yer verilmektedir.
Sosyal devletin amaglarin1 hayata gecirmek icin basvurulan en etkili araglar
arasinda sosyal haklar gelir.

Kore Anayasasi da sosyal giivenlik hakki, egitim hakki, calisma hakki,
cevre hakki gibi pek ¢ok sosyal hakki giivence altina almistir. En 6nemlisi,
Anayasanin 34. maddesinin 1. fikrasina gore, “her yurttas insan onuruna
yakisir bir yasam stirme hakkina sahiptir.” Kore Anayasa Mahkemesi'nin bu
konu hakkinda verdigi bir kararda, insan onuruna yakisir bir yasam siirme
hakkinin Anayasada sosyal haklar arasinda sayilmasinin insanlara devletten
insan onuruna yakisir bir yasamin minimum kosullarimin saglanmasi igin
gerekli araglar1 talep etme hakki verdigi ifade edilmistir. Mahkeme, sosyal
haklar1 soyut ve sembolik bir ilke olarak degil, anayasaya uygunluk
denetiminde etkili bir 6l¢ti norm olarak kabul etmektedir.

Engellilerin istthdamina iliskin kanunla ilgili davada verdigi karar,
Anayasa Mahkemesi'nin sosyal haklarin korunmasinda oynadig: belirleyici
rolii en giizel bigimde oOrneklendirmektedir. Bu kararda, belirli sayinin
tizerinde isci calistiran isyerlerine engelli kisileri istihdam etme yiikiimliiltigii
getiren bir yasanin anayasaya aykirilig1 yoniinde yapilan itiraz reddedilmistir.?
Mahkeme, kararin gerekcesinde, engellilerin i¢inde bulunduklar fiziki ve
psikolojik kosullar nedeniyle pek ¢ok ©n yargiya ve ayrimcilifa maruz

315-2A KCCR 58, 2001Hun-Ba96, July 24, 2003
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kaldiklarini, bu nedenle kendi kosullarina uygun is bulmakta zorlandiklarin
belirterek engellilerin istihdami konusunda ulusal diizeyde bir koruma ve
destege gereksinim duyuldugunu ifade etmistir.

Buna ek olarak, Anayasa Mahkemesi'nin kiiresel bir trend olan sosyal
devlet ilkesini hayata gecirmek icin refahin paylastirilmasi, egitim, emeklilik,
cevre vb. konulardaki sorunlarla 6niimiizdeki donemde de karsilasmasi giiglii
bir olasiliktir. Mevcut anayasanin siyasal ve toplumsal kosullar ¢ercevesinde
sosyal haklarin devlet tarafindan nasil giivence altina alinacagr konusunda
Anayasa Mahkemesi'nin verecegi kararlar calisma iligkilerinde ve toplumsal
yasamda belirleyici olmaya devam edecektir.

III. Bilgi Teknolojisindeki Gelismeler ve Anayasa Yargisi

21. ylizyila damgasini vuracak en 6nemli fenomen biiyiik olasilikla bilgi
teknolojisindeki gelismeler olacaktir. Yaygin bilgisayar kullanimi, hizli erisimli
internet, bilgi teknolojisi araglarindaki gelismeler bilgi alis verisindeki zaman
ve mekan smirlamalarini ortadan kaldirdi ve giindelik yasamimiza pek ¢ok
yenilik getirdi. Bu gelismelerin ortaya ¢ikardig1 anayasal sorun, siber alanin ne
Ol¢tide hukuki diizenlemelere konu edilebilecegi ve siber alanda ifade
ozglirligiiniin ne 6lclide giivence altina alinabilecegi sorunudur.

Kore Anayasa Mahkemesi, yakin zaman 6nce verdigi iki kararda internet
tizerinde ifade hiirriyetinin giiglii bir sekilde korunmasi yoniinde igtihat
gelistirmistir.

[k karar, Kamu Gérevlileri Secim Kanunu'ndaki bir hiikiimle ilgilidir.
Davaya konu edilen hiikiim, se¢im giiniinden 180 giin 6nce baslamak iizere
internet {izerinde secimle ilgili siyasal ifadeler kullanilmasini ve secim
kampanyasi yapilmasini yasaklamaktaydi. Anayasa Mahkemesi bu kararinda
internetin herkesin ¢ok diisiik bir maliyetle erisimine imkan saglayan bir
platform olduguna isaret ederek internetin secim kampanyalarinda
kullanilmasinin kampanya maliyetlerini onemli Olclide azaltacagimi belirtti.
Anayasa Mahkemesi, herkesin interneti ¢ok yaygin bicimde kullandig1 ve
cesitli kamu gorevleri icin ¢ok sik secim diizenlenen cagimizda, internette
siyasal ifadeler kullanilmasini ve se¢im kampanyasi yapilmasini hem de 180
giin gibi uzun bir siire i¢in yasaklayan kanun maddesini temel haklarin asir1
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bicimde sinirlanmasini yasaklayan ilkeye ve ifade hiirriyetine aykir1 bularak
iptal etti.

Ikinci karar, Telekomiinikasyon Hakkinda Cergeve Kanun'daki bir
hiikiimle ilgilidir. Davaya konu edilen hiikiim, telekomiinikasyon imkanlarimni
kullanirken kamusal c¢ikarlara zarar vermek niyetiyle kamuoyunu yanlis
bilgilendirenlerin cezalandirilmasimi ongormekteydi.> Mahkeme, kararinda
internet iletisiminin herkesin farkli kanallar araciligiyla bilgiye erisimine
olanak saglayan, ayn: zamanda da katilmadig bir goriisle ilgili elestirilerini
aninda aciklamasina imkan veren bir “ifade kolaylastiricl” islevi gordiigiine
isaret etti. Mahkeme’ye gore, bir kisi tarafindan internet ortamma yanhs bilgi
verilmesi bizatihi bilgiye erisim hakk: icin tehdit olusturmadig gibi kamu
giivenligi icin de dogrudan tehdit olusturmaz. Ustelik, hicbir devlet organi -
soylem diizeyinde kaldigi miiddetce- bir ifadenin yararli mi zararli mu
olduguna karar verme hakkina sahip degildir. Bu karar1 vermek, kendi kendini
diizeltme Ozelligine sahip olan sivil topluma ve farkli goriisler arasinda dogru
olan1 aramamiza imkan veren “fikirlerin serbest piyasasina” birakilmalidir.

IV. Kore Anayasa Mahkemesi'nin Ge¢misi ve Gelecegi

Geride kalan 23 yi1l iginde, Kore Anayasa Mahkemesi anayasadaki temel
degerleri ve diistinceleri korumak i¢in yogun bir ¢aba harcadi. Yurttaslarin
esitligi ve Ozgiirliigli basta olmak iizere temel haklarin korunmasin ve devlet
iktidarmin kotiiye kullanilmasinin engellenmesini basta gelen amag olarak
benimsedi. Bugiin itibariyle, bu cabalarin bosa gitmedigini soyleyebilecek
durumday1z. Anayasa Mahkemesi'nin kurulusundan sonraki yil, yani 1989'da
basvuru sayis1 425 iken 2010 yilinda Anayasa Mahkemesi'ne yapilan basvuru
sayis1 1720"ye ¢ikmustir. Yirmi yil1 asan bu stiire zarfinda toplam basvuru sayisi
21.0001 geg¢mistir; bu basvurularin 20.000'i karara baglanmistir. Anayasa
Mahkemesi, 670 davada dava konusu kanun ya da diizenleyici islemin iptaline
karar vermistir. Temel haklarin ihlali yoniinde karar verilen anayasa sikayeti
sayist 360'tir. Buna ek olarak, 70 davada da devlet organlar1 ile yerel
yonetimler arasindaki yetki uyusmazliklar: karara baglanmistir.

4183 KCCG 159, 2007Hun-Ma1001, December 29, 2011
522-2B KCCR 684, 2008Hun-Ba157, December 28, 2010
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Kore halki, Anayasa Mahkemesi'nin ¢abalarini takdirle karsilamaktadir.
Anayasa Mahkemesi, halk tarafindan en ¢ok giivenilen ve toplumsal etkisi en
glclii olan kamu kurumlarinin belirlenmesi amaciyla yapilan kamuoyu
arastirmalarinda yillardir basi ¢ekmektedir. Fakat bu durum bizi rehavete
stiriiklememelidir. Ge¢miste elde ettigimiz basarilarla avunarak gelecekte bizi
bekleyen sorumluluklarimizi gormezden gelemeyiz. Anayasanin ve
yurttaglarin temel haklarmin korunmasi konusunda yeni sorumluluklar bizi
beklemektedir.

flk olarak, toplum ve ulus {izerinde biiyiik etkiye sahip pek ¢ok siyasal,
ekonomik ve sosyal sorun Anayasa Mahkemesi'nin oOniine getirilmis
bulunmaktadir. Siyasal siirecte yeteri kadar miizakere edilemedigi ya da
tartistlamadig igin bir tiirlii ¢6ziime kavusturulamayan bu sorunlara Anayasa
Mahkemesi'nin bulacag1 ¢oztimler taraflarca kabul gorecek bicimde formiile
edilmelidir. Anayasa Mahkemesi'nin 0zellikle keskin uyusmazliklarin ve
kutuplagsmalarin bulundugu konularda bir arabulucu gibi davranarak
toplumun farkli kesimleri arasindaki gikar ¢atismalarinda bir orta yol bulmaya
calismasi gerekmektedir.

Anayasa Mahkemesi'nin oniindeki bir diger sorumluluk, anayasa
yargisinda 6zgiin bir yontem gelistirmesidir. Bildiginiz gibi, anayasa yargisi ilk
olarak ABD Yiiksek Mahkemesi tarafindan uygulandi ve daha sonra Alman
Federal Anayasa Mahkemesi tarafindan saglam temellere kavusturuldu. Kore
Anayasa Mahkemesi de verdigi kararlarda zaman zaman common law sistemini
zaman zaman Kita Avrupasi sistemini referans olarak kullanmaktadir. Fakat
arttk O0zglin bir anayasa yargisi sistemi gelistirmenin zamani gelmistir.
Kore'nin tarihiyle ve kiiltiiriiyle uyumlu, yeni sorunlar karsisinda ¢oziim
iiretme kapasitesine sahip, tarihsel gelismelerle zamanin ruhunu bagdastiran
bir ticlincii yolu arayip bulmamiz gerekiyor.

V. Sonug

Anayasa yargisinin nihai hedefi, biitiin devlet organlarinin
faaliyetlerinin (Ulusal Meclis tarafindan yapilan kanunlar dahil olmak iizere)
anayasaya uygunlugunun saglanmasidir. Anayasa yargisti kurumuyla,
Anayasada yer verilen diisiincelerin ve degerlerin hukuk kitaplarindaki basit
bir siis olmaktan c¢ikarak devlet organlar1 ve bireyler iizerinde baglayic
normatif giice ulasmas: amacglanmaktadir.
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Bununla birlikte, siyasal, ekonomik ve kiiltiirel kosullarin stirekli
degistigini gozden kagirmamak gerekir. Etrafimizdaki hizli degisimi
gormezden gelerek gecmisteki anayasal teorilere ve ilkelere takilip kalmamiz
halinde Anayasanin normatif giiclintin zayiflayacagr asikardir. Modern
toplumda ve siyasette “partili devlet” ve “sosyal devlet” yoniinde yasanan
evrim, klasik kuvvetler ayrilig1 teorisini asan, yeni bir demokratik entegrasyon
ve dayanisma paradigmasini zorunlu kilmaktadir. Bu baglamda, anayasa
yargisi islevini yerine getiren kurumlar varlik nedenlerini olusturan “iktidarin
siirlanmast” ve “yurttaslarin temel haklarmin korunmas1” amaglarindan taviz
vermeksizin, kendilerini siirekli yenilemeye calismalidir.

Anayasalar her tilkenin kendine 6zgii gelenegi, kiiltiirii ve degerlerinin
yani sira insanligin genel ve evrensel degerleri ile sekillenir. Anayasalardaki
evrensel degerler, biitiin insanligin ortak malidir. Bu nedenle, bir iilkenin
anayasa yargist alanindaki deneyimleri bagka iilkeler icin de yol gosterici
olabilir. Biitiin diinya iilkelerindeki anayasa yargisiyla gorevli kurumlarin
deneyimlerini ve bilgilerini paylasmalar1 halinde, anayasa yargisi oniimiizdeki
yillarda diinya genelinde ¢ok yiiksek seviyelere ulasacaktir.

Bu baglamda, Kore Anayasa Mahkemesi, uluslararasi isbirliginin
giiclendirilmesine biiyiik 6nem vermektedir. Oniimiizdeki Mayis ayinda
Seul’de Asya Anayasa Mahkemeleri ve Esdeger Kurumlar Birligi'nin (AACC)
ilk kongresine ev sahipligi yapmay1 planlamaktayiz. Bu kongre icin ii¢ yil
boyunca ¢alistik. Kongreye 10"u tiye iilke, 20’den fazlas1 gozlemci ya da misafir
tilke olmak {tizere toplam 30’dan fazla iilke katilacak. 2014 yilinda da 100’den
fazla tlkenin katilimiyla 3. Anayasa Yargisi Diinya Konferansimi Seul’de
yapmay1 planhyoruz. Kore Anayasa Mahkemesi, diinya genelindeki anayasa
yargisi kurumlarina deneyimlerini ve bilgi birikimlerini paylasma imkani
verecek ve karsilikli dostluk ve igbirligini gelistirecek bu toplantinin verimli
gecmesi igin her tiirlii ¢abay1 gostermeye hazirdir.

Son olarak, Tiirk Anayasa Mahkemesi'nin saygideger baskanina ve bana
da konusma imkani1 veren bu giizel toplantinin diizenlenmesinde emegi gecen

herkese tekrar siikranlarimi sunuyorum.

Dikkatle dinlediginiz i¢in tesekkiir ederim.
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Political and Social Changes of Korea in the 21st
Century and
Challenges of the Korean Constitutional Court

Dr. Lee Kang-Kook”

Honorable Hasim KILIC, President of the Constitutional Court of
Turkey, members of other constitutional courts who are here with us today,

and distinguished guests,

It is my great pleasure and honor to be part of this meaningful occasion
to celebrate the 50th anniversary of the Constitutional Court of Turkey. I am
very happy to take this opportunity to engage in in-depth exchange of views
on constitutional law and constitutional adjudication with distinguished

presidents and justices of constitutional courts from around the world.

Over the years of history, the Constitution has been drafted and
established as the highest norm of state to limit governmental powers and
safeguard the freedom, dignity and worth of human beings. The supremacy of
the Constitution, however, was time and again threatened or compromised by
powers of the government or political forces, so people created the
constitutional adjudication system to protect their freedoms and rights from
such powers, as well as to implement and protect the ideas and values of the
Constitution more effectively. With such Constitution and constitutional
adjudication in place, we now have a much stronger democracy and the rule of
law, in which the underprivileged can also enjoy more respect and protection,
so that the law and order that brings together and integrates the society and

nation can be established.

* President of the Constitutional Court of Korea
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In the 21st century, the Republic of Korea and other countries across the
world have experienced rapid changes in many areas, and this presented new
challenges for the Constitution and constitutional adjudication. In political and
social sectors, the increase in people's political awareness and participation has
led to a better protection of citizens’ rights and freedoms, and consequently,
the risk of people's fundamental rights being violated by governmental
powers—the very reason for introducing the constitutional adjudication
system—has been significantly reduced. As a result, we witness a striking
tendency of so-called “a focus shift to social rights from liberal rights” these
days, in which emphasis on the fundamental human rights is shifting from
liberty rights to social rights. At the same time, remarkable development of
information technology and biotechnology poses a wide range of new
constitutional challenges involving human dignity and worth, right to pursue

happiness, etc.

Now let me briefly explain what the Constitutional Court of Korea has
done to protect the ideas and values of the Constitution, and in what direction
it should move forward to continue to guarantee the fundamental rights of
citizens in the face of these new challenges of social and political changes.

I. Constitutional Justice and Democracy

In 1987, the people of the Republic of Korea were anxious to bring down
the longstanding authoritarianism and yearned for a democratic state that
embodies freedom, equality and justice. This aspiration of the people bore fruit
with the ninth constitutional amendment that included direct election of the
President and creation of a constitutional court. Korea has been successful in
establishing democracy since taking its first big step in 1987, and in the
process, the efforts of the Constitutional Court to provide the systematic basis
for democracy have been highly commended by the international community.

As the fundamental principle of democracy is grounded in the
sovereignty of the people, democratic politics requires that the people, as the
sovereign, shall be given the broadest possible opportunity to participate in the
political process. Particularly under today's democratic politics that centers on
representative democracy with political parties, elections allow the sovereign
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people to support a political party of their choice by expressing their free
political will, and to form and influence state agencies and the government. As
elections are channels through which people exercise their sovereignty,
election system should serve to precisely reflect the will of the people and
guarantee free elections by the people.

For a long time, the election law in Korea opted for so-called “one
person, one vote” principle for both electoral and proportional representations
in parliamentary elections, in which voters were not allowed to cast a separate
party vote for proportional representation, and the votes for a candidate were
automatically counted as those for a political party the candidate represented.
Consequently each party was allocated seats in proportion to the number of
constituency votes received. However, the Constitutional Court of Korea found
the system unconstitutional, stating that the allocation of seats proportionate to
the number of votes in local constituencies based on the above principle does
not properly reflect the will of the people and violates the principle of direct
election as well as rights to equality of citizens.! That system has changed since
the decision was released. Nowadays, one voter casts two votes: one for local
constituencies and the other for proportional representation. This ruling stands
as one of the most critical cases in the history of electoral system and a
landmark step in safeguarding the sovereignty of the people.

In 2007, the Constitutional Court once again issued an important
decision in terms of the increase of public participation in elections, ruling the
Public Official Election Act denying the voting rights of people residing
overseas unconstitutional. Under the then Act, adults of 19 years or older were
eligible to vote in parliamentary and presidential elections without any
restrictions, yet only those who had “resident registration” could be enrolled in
voters list. Therefore, Korean nationals who are not entitled to resident
registration as they reside abroad or stay overseas for a short period of time
had no means to exercise their voting rights. In relation to this matter, the
Court decided that completely denying all citizens living abroad their voting
rights, just because they have no resident registration although they are
legitimate citizens of Korea, violated the voting rights and rights to equality of
overseas citizens and the principle of popular election.

113-2 KCCR 77, 2009Hun-Ma91, July 19, 2001
219-1 KCCR 859, 2004Hun-Ma644, June 28, 2007
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In addition, the Constitutional Court also brought about numerous
changes in the area of political rights by making decisions on provisions of
various laws and regulations concerning proportional representation,
candidate’s deposit money, the right to elect and to be elected for public office,
demarcation of constituencies, equal election and election campaigns, in a way
that public participation in politics is guaranteed to the fullest and their will is
accurately reflected. The rights to political participation allow the people to
choose what party and policies to support and to form the government
through elections, thereby granting democratic legitimacy to the political
process, and also serving as an essential means for citizens to participate in the
political process and implementing popular sovereignty and representative
democracy. In this sense, the decisions of the Korean Constitutional Court have
played a critical role in taking a step closer to true democracy and laying its
firm foundations in the Korean society.

The efforts of the Constitutional Court went beyond expanding the
voting rights of citizens. One of its other achievements was democratization of
the political process. In particular, the current Court whose term began in 2007
took democracy to a higher level through its rulings that called for procedural
legitimacy in the legislative process of the National Assembly. Specifically, in a
competence dispute case filed by members of the National Assembly against
the Speaker, the Court reasoned that, because the majority rule is premised on
the reasonableness and legality of the decision-making process of the National
Assembly, if the procedure for deliberation and voting on bills took place
under the circumstances where freedom and fairness were seriously
undermined, such voting procedure is against the spirit of the majority rule as
prescribed by the Constitution and the National Assembly Act. Thus, the Court
held that the procedure violated the rights of the National Assembly members
to deliberate and vote on legislation. This reminds us that the Court helped the
Korean democracy take a step forward by putting procedural democracy and
due process into practice even in legislation.

IL. Social Rights and the Constitution

Human rights protection underwent substantial changes in the 21st
century, one of which is the phenomenon of a focus shift from liberty rights to
social rights. The free, competitive market economy adopted under modern
constitutionalism showed a contradiction of "the rich get richer and the poor
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get poorer." To overcome this unwanted adverse effect and seek balanced
growth of national economy and adequate distribution of income, modern
constitutions have claimed to advocate the idea of the welfare state. And one of
the effective means to that end is social rights.

For instance, the current Constitution of Korea has a series of provisions
concerning social security and welfare and provides for major basic social
rights involving education, work, environment, and so forth. Most
importantly, Article 34 Section 1 of the Constitution guarantees all citizens the
right to a life worthy of human beings. And in its ruling, the Constitutional
Court of Korea has declared that the right to a life worthy of human dignity is
categorized as social rights that allow people to demand a state to provide
necessary means possible to the extent that all the people can maintain the
minimum standard of living, guaranteeing human dignity. The Court
reaffirmed that social rights is working as a specific standard of review in
constitutional adjudication, not as a merely abstract and nominal one.

There is one good example that speaks to how active the Constitutional
Court has been in protecting social rights. The Court upheld the legal provision
that mandates workplaces with over a certain number of workers to fulfill the
statutory employment of people with disabilities.’ In its reasoning for the
decision, the Court stated that the disabled are subject to all forms of prejudices
and discriminations due to their physical, mental conditions and therefore may
not find jobs adequate for their abilities, so protection and support at the social,
national level are needed to actively safeguard their rights to be employed.

In addition, the Constitutional Court may have to deal with a growing
number of issues involving social rights in moving toward a welfare state,
which is a global trend, embracing redistribution of wealth, education,
pension, environment, etc. The Constitutional Court of Korea is also left with
an ongoing challenge about how the state will safeguard the social rights
within the bounds of the Constitution under our political and economical
circumstances.

315-2A KCCR 58, 2001Hun-Ba96, July 24, 2003
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III. Information Technology Development and Constitutional
Adjudication

One of the most prominent features of the 21t century may be the
development of information technology. The prevalent use of computers, high-
speed broadband Internet and development of information communication
devices have eliminated the restrictions in time and place of information
exchanges, bringing various innovations to our lives. This advancement has
produced a new constitutional challenge —whether the regulation paradigm in
offline world can be equally enforced in cyberspace as well and it has become
particularly important to decide to what extent freedom of speech should be
guaranteed in cyberspace.

The Constitutional Court of Korea has made it clear in two of its recent
decisions that freedom of speech on the Internet should be protected more
comprehensively.

The first case involved the constitutionality of provisions of the Public
Official Election Act which ban election-related political speech or campaigns
on the Internet for 180 days up to the election day. The Court ruled that the
Internet is easily accessible to all at minimal cost and thus recognized as a
political forum capable of significantly reducing campaign costs. The Court
struck down the provisions in question, stating that, in a modern world where
we have ubiquitous Internet communications and frequent elections,
completely restricting the freedom of political speech and campaign rights on
the Internet for a long time—for 180 days up to the election day —violates the
rule against excessive restriction and therefore infringes on the freedom of
speech.?

In the second case, the Court found unconstitutional a provision of the
Framework Act on Telecommunications that imposes criminal penalty on
those who engage in false communications to the public, using
telecommunication facilities with the intent to harm public interest.” The Court
pointed out that Internet communication represents "the most engaging
market" and "a medium of speech facilitator," people can access information

4183 KCCG 159, 2007Hun-Ma1001, December 29, 2011
522-2B KCCR 684, 2008Hun-Ba157, December 28, 2010
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via various channels thanks to advanced Internet communications and that
opposition or rebuttal to certain views can be made real time. It added that
simple expression of false information alone does not necessarily disrupt
people’s proper access to information, or constitute a specific risk of crime
instigation and disturbance of state order, and therefore, the state has no right
to preliminarily judge whether a certain speech or information is valuable or
harmful, and should leave the judgment in the hands of self-correcting
function of civil society and competitive mechanism of free marketplace of
ideas and opinions.

IV. Past and Future of the Constitutional Court of Korea

For the past 23 years, the Constitutional Court of Korea has worked hard
to protect the ideas and values of the Constitution by safeguarding the
fundamental rights including freedom and equality of citizens, and controlling
the abuse of governmental power. Evidently, this effort was not in vain. In
1989, a year after the Constitutional Court was introduced, there were only 425
cases filed, but the number skyrocketed to 1720 cases in 2010. Over the past 20
years or so, more than 21,000 cases were filed with the Court, and 20,000 cases
out of the total were disposed of. Of the 20,000 cases, the Court struck down
the challenged statutes and regulations in around 670 cases, while in some 360
constitutional complaint cases, the Court found the violation of fundamental
rights by governmental power unconstitutional. In addition, around 70 cases
that involved competence disputes between state agencies and local
governments have been dealt with.

The people of Korea also appreciated the endeavors of the Constitutional
Court. In many opinion polls conducted during the recent few years, the
Court, to its honor, has been continuously voted as number one state agency in
terms of public trust and social influence. Yet, we cannot be complacent. We
cannot settle for the past achievements and neglect our duties to further protect
the fundamental rights of citizens and the Constitution. New challenges await
the Court’s judgment.

First of all, an increasing number of political, economic, social issues that
may have great impact on the society and nation have been brought before the
Constitutional Court for judicial review, because they failed to yield viable
solutions through sufficient discussions and negotiations in the political
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process. Particularly in cases where there is sharp disagreement and
polarization, the Court has the duty to bring the society together by acting as
an arbiter mediating the conflicts and diverse interests of the society.

Another task facing the Court is to seek a new third way for
constitutional adjudication—to develop global, yet unique standards and
methods of constitutional review. As you may know, judicial review was first
adopted by the U.S. Supreme Court, and the German Federal Constitutional
Court is recognized to have established its firm foundation. It is true that the
Korean Constitutional Court still refers to the advanced jurisprudence of both
the common law system and the civil law system, but it is time that we move
forward, and should come up with our own constitutional adjudication system
and standard of review that are creative and unique, embracing the history and
culture of Korea, meeting the spirit of the times in accordance with the
historical development.

V. Conclusion

The ultimate goal of constitutional adjudication is to bring all forms of
governmental powers (including statutes enacted by the National Assembly)
under constitutional control, so that ideas and values of the Constitution may
work as a binding norm for adjudication with specific normative power, not as
a simple ornament in the law books, in which the Constitution can be a living
discipline in people's everyday lives and a strong deterrent mechanism against
the state's abuse of power.

Meanwhile, if we ignore the reality and stick only to the past
constitutional theories and principles while our political, economic and
cultural landscape is rapidly changing, the Constitution will lose its effective
normative power. Furthermore, changes of modern politics and society, such
as the move towards a party state and welfare state, call for a new paradigm of
democratic integration and solidarity, beyond the classical doctrine of
separation of powers into legislative, executive and judicial powers of
government. In this context, constitutional adjudicative institutions should
continue to renew their roles and redefine their limitations in order to pursue
their essential goals—control of governmental powers and guarantee of
fundamental rights of citizens.
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The constitution incorporates the tradition, culture and values unique to
each country, yet it also contains general and universal values of human
beings. The universal aspects of the constitution lead to universal
constitutional adjudication that all humanity can relate to, and experiences of
constitutional adjudication in one country can greatly benefit other countries.
For this reason, if countries around the world are able to share their
experiences and wisdoms with each other, the world's constitutional
adjudication will be elevated to a higher level in the years to come.

In this context, the Constitutional Court of Korea has been working to
strengthen and expand international cooperation and exchanges over the
years, and we are planning to host the Inaugural Congress of the Association
of Asian Constitutional Courts and Equivalent Institutions, or AACC—a
regional forum for constitutional justice in Asia—in Seoul in the upcoming
May this year. The Inaugural Congress is a culmination of our efforts over the
past three years, and more than 30 countries, including 10 members as well as
observers and guests from over 20 countries, will be attending the event. And
in 2014, over 100 countries are expected to come to Seoul to take part in the 3rd
Congress of the World Conference on Constitutional Justice. To offer the
world’s constitutional adjudicative institutions a platform to share experiences
and wisdoms and enhance mutual cooperation and friendship, the
Constitutional Court of Korea will make every effort to make the conferences a
great success.

Finally, once again let me extend my sincerest gratitude to the President
of the Constitutional Court of Turkey and the organizers of this beautiful event

for giving me this opportunity today.

Thank you for your attention.



