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Yeni Zelanda’da Temel Haklarin Korunmasi

John McGrath®

Giris

Yeni Zelanda Yiiksek Mahkemesi adina, 50. kurulus yildoniimiinii
kutlayan Tiirkiye Anayasa Mahkemesi'ni kutluyoruz. Yeni Zelanda’da kisa
zaman Once kurulan bir Mahkemenin {iiyeleri olarak, bizi de bu uluslararas:
sempozyuma davet etmenizden dolay1 biiyiik mutluluk duyduk.

Yeni Zelanda Yiiksek Mahkemesi 2004 yilinda kurulmus ve faaliyete
baslamistir. 2003 yi1linda Parlamento tarafindan kabul edilen Yiiksek Mahkeme
Hakkinda Kanun, Yeni Zelanda mahkemelerinin kararlarina karsi Birlesik
Krallik Kraliyet Danisma Kuruluna temyiz basvurusunda bulunma usuliine
son vermistir. Bundan bdyle, mahkeme kararlarina kars1 temyiz basvurusu
yeni kurulan Yeni Zelanda Yiiksek Mahkemesi'ne yapilacaktir. Boylece
tilkemizdeki yarg: sistemi ulusallastirilmis oldu.

Biz, modern zamanlar i¢in pek de alistk olmadigimiz tiirden anayasal
kurumlara sahip bir iilkede faaliyet gosteren bir yiiksek mahkemeyiz. Bizim
anayasal sistemimiz, klasik Ingiliz yazisiz anayasa gelenegi iginde yer
almaktadir. Yeni Zelanda’da, devlet organlarmin gorevlerini, karsilikl
yetkilerini, kurumlarin isleyisini ayrintili bicimde diizenleyen ve “anayasa” ad1
verilen bir belge yoktur. Bizim anayasamiz, Parlamento tarafindan yapilan
kanunlardan ve mahkemelerin verdigi kararlarla ortaya c¢ikan igtihatlardan
olusur. Hiikiimetin isleyisi ise biiylik Olctide, “anayasal teamiiller” olarak
nitelendirilen yerlesik uygulamalara gore diizenlenir. Bu geleneksel ve esnek
yap1 icinde Yeni Zelanda yurttaslarinin hak ve 6zgiirliiklerini koruma islevinin
mahkemelere ait oldugu kabul edilegelmistir; tarihsel olarak, mahkemelerin bu
islevi etkili bicimde yerine getirdigi gozlemlenmistir. Bu baglamda, insan
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haklarinin temel bir kurum oldugu kabul edilmekle birlikte yasal bir
diizenleme ile koruma altina alma yoluna gidilmemistir.

Bizim anayasal sistemimizde, yasama organi en yiiksek hukuki giice
sahiptir. Ornegin, Yeni Zelanda Devletinin imzaladigi bir uluslararasi
sO0zlesmenin i¢ hukukta uygulanabilmesi i¢in Parlamentonun bu sézlesmeyi bir
kanunla onaylamas: gerekmektedir. Dolayisiyla, Parlamentonun insan
haklarina aykir1 kanunlar ¢ikarmasi, en azindan teorik olarak, imkan
dahilindedir. Yeni kurulan Yiiksek Mahkeme’nin bu anayasal gercevede nasil
calistigini, temel haklar alani {izerinden agiklamaya ¢alisacagim.

Temel Haklar Bildirgesi: Tarihsel Gelisim

Yeni Zelanda mahkemelerinin temel haklar konusunda bir yasal
diizenleme cercevesinde faaliyet gostermesi ¢ok yeni bir durumdur. Temel
Haklar Bildirgesi 1990 yilinda bir kanunla kabul edilmistir.

Tarihsel olarak, Yeni Zelanda Parlamentosu, toplumsal reform yoniinde
cikardig yasalarla ilerlemeci bir kurum olarak goriiliir. Bagka tilkelerde 19. ve
20. ylizyillarda yasanan anayasal depremler ve anayasal reform cabalar1 Yeni
Zelanda’da yasanmamustir. Temel haklar1 giivence altina alan bir bildirgenin
kabulii, ilk olarak 1960 yilinda teklif edilmistir. Bu girisim basarisizlikla
sonuclanmistir, ¢linkii bir Temel Haklar Bildirgesi'nin yol acabilecegi sorunlar
nedeniyle ciddi tereddiitler ortaya ¢ikmistir. Dile getirilen tereddiitlerden biri,
diger kanunlarla Temel Haklar Bildirgesi arasinda ortaya ¢ikabilecek geliskiler
konusundaydi. Bir diger cekince de bu tiir bir Temel Haklar Bildirgesi'nin
kabulii halinde mahkemelerin Oniine ¢ok sayida uyusmazlik gelmesi
ihtimalinden kaynaklaniyordu. Temel Haklar Bildirgesine 6zel bir statii
taninmasi halinde, yargiglarin 6niine gelen uyusmazliklar olagan kanunlarin
bu Bildirge'ye gore gozden gegirilmesi sonucunu doguracakti. Yargiglarin
boylesi bir degerlendirmeyi hakh kilacak demokratik mesruiyetten yoksun
oldugu diistintilmekteydi. Temel Haklar Bildirgesi bu gerekgelerle reddedildi.

Kisi Haklar1 ve Siyasi Haklar Hakkinda Uluslararasi Sézlesme Yeni
Zelanda tarafindan 1978 yilinda onaylandi.? 1980°1i yillarda, siyasal sistemin
isleyisi hakkinda {ilke genelinde yapilan bir tartisma vardi. Yazili bir

T {stege bagli Ek Protokol de 1989’da onaylanmustir.
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anayasanin olmadigi, Parlamentonun da tek meclisten olustugu Yeni
Zelanda’da yiirtitme organinin ¢ok genis yetkilere sahip oldugu iddia
edilmekteydi. Iddia sahiplerine gore, Hiikiimet Parlamentoyu istedigi gibi
yonlendirebilmekteydi; bu nedenle, Yeni Zelandanin anayasal sistemi
ylriitme organi icin “adeta bir cennetti”. 1985'te anayasal reformlara olumlu
bakan bir hiikiimet isbasina geldi ve yayimladig:1 Beyaz Kitap’ta hiikiimetin
yetkilerini sinirlandirmak {izere bir Temel Haklar Bildirgesi'nin kabul
edilmesini giindeme getirdi. Bildirge'nin hazirlanmas1 igin Parlamento
iiyelerinden bir Komite olusturuldu. Komite, uzun siirecek bir danisma
suirecini baglatt.

Baslangigta, Temel Haklar Bildirgesi'nin yasama islemleri ve hiikiimetin
biitiin kararlar i¢in 6l¢li norm niteliginde bir belge olmasi 6ngoriilmekteydi.
Bildirgeye aykir1 yasama islemleri ve hiikiimet kararlar1 mahkemeler
tarafindan gecersiz sayilacakti. Klasik yasama usuliiniin disina ¢ikilarak, Temel
Haklar Bildirgesi'ne {ist norm statiisii taninmasi teklif ediliyordu.

Ancak, Temel Haklar Bildirgesi bu sekliyle kabul gormedi. Komite’deki
tiyelerin ¢ogunlugu, Bildirge’ye iist norm statiisii verilmesi teklifine kars1 gikt1.
Kamuoyundaki genel kan1 da yasalarin bu tiir bir bildirgeye uygunlugunun
yargiclarca denetlenmesinin dogru olmadig1 yoniindeydi. Danisma siirecinde
ortaya c¢ikan genel kanaate gore, yargiclar boyle bir denetim igin gereken
demokratik mesruiyetten ve deneyimden yoksundu. Hatta boyle bir Haklar
Bildirgesi'nin kabulii konusunda bile Komite ikiye boliinmiistii.

Temel Haklar Bildirgesi biitiin bu tartismalara ragmen 1990 yilinda
kabul edildi. Parlamento tarafindan olagan yasama islemi seklinde kabul
edilen metin, teklifin ilk haline gore kismen degisiklige ugramis bir
versiyonuydu. Bu durum, ilkeli bir karardan ziyade pragmatik bir uzlas
sonucu ortaya ¢ikmist: ve yasanin etkili bicimde uygulanip uygulanmayacag:
konusunda ciddi kuskular vardi. Haklar Bildirgesi'nin hukuk diizenindeki yeri
bu kuskular1 giiclendirmekteydi. Anayasal diizendeki sembolik 6nemi ne
olursa olsun, formel agidan baktigimizda Haklar Bildirgesi olagan yasalarla
ayn1 diizeydedir ve diger yasalara karsi herhangi bir tstiinliigli yoktur.
Parlamentodaki ¢ogunluk her zaman igin Haklar Bildirgesi'ne aykir1 kanunlar
yapabilir.
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Korunan Haklar: Sinirliliklar

Temel Haklar Bildirgesi, esas olarak kisi haklarim1 ve siyasi haklari
glivence altina almaktadir. Bildirge’nin maddeleri biiyiik oranda Kisi Haklar1
ve Siyasi Haklar Hakkinda Uluslararast Sozlesme’den hareketle kaleme
almustir. Zaten Yeni Zelandamin bu Sozlesme’ye bagliligi da agikga ifade
edilmistir. Temel Haklar Bildirgesi'nde, hak arama oOzgirliigiinin gerekli
kildig1 usul kurallarina 6zel bir énem verilmistir. Bununla birlikte, 6zellikle
haklarin smirlanmasi konusunda Temel Haklar Bildirgesi ile Uluslararasi
S6zlesme arasinda bir kisim farkliliklar da mevcuttur.

Temel Haklar Bildirgesi gilivence altina alinan haklarla ilgili bir genel
stnirlama hiikmiine yer vermektedir.? Buna gore, temel haklar sadece 6zgiir ve
demokratik bir toplum diizeninde hakli ve makul goriilebilecek Olciide ve
ancak kanunla sirlanabilir. Yiiksek Mahkeme kanunla getirilecek
sinirlamalarin  agtk  olmas1 gerekliligini vurgulayan Kkararlar vermistir.
Kanunlarda, kanun-alti diizenlemelerde ve ictihat hukukunda bu simirlamalar
actk bicimde belirtilmelidir. Mahkemeler de yorum yetkilerini kullanarak,
Onlerine gelen spesifik olaylardaki smirlamalarin bu sartlara uygunlugunu
denetlemelidir.

Yiiksek Mahkeme'nin bugiine kadar edindigi deneyim 1s18inda, temel
haklara getirilen smirlamalarin ya bagska bir kisinin haklarim ya da bir
toplumsal degeri korumay1 amagladig1 anlasilmaktadir. Yitksek Mahkeme nin
islevi, catisma halinde olan ¢ikarlar arasinda bir uzlas: saglamaya caligsmaktur.
Mahkememizin burada izledigi “cikarlar1 wuzlastirma” yontemini bu
konferansta temsil edilen pek ¢ok Mahkemenin de kullandigina eminim. Yeni
Zelanda Yiiksek Mahkemesi, oniine gelen somut uyusmazliklarda, catisan
cikarlarin her birini esit bicimde dikkate almak gerektigini kabul etmistir.
Mahkemeler “cikarlart uzlastirma” stirecinde, izlenimlerin etkisi altinda
kalarak degil makul gerekgelerle karar vermelidir.?

Yeni Zelanda anayasal diizeninde, mahkemeler kanunlar1 gegersiz
sayma yetkisine sahip degildir. Temel haklarin korunmas: alaninda
mahkemelerin esas Onemi, yasalarin yorumlanmasi konusunda ortaya

25, Boliim

3 Brooker v Police [2007] 3 NZLR 91.
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¢ikmaktadir. Haklar Bildirgesi'nde mahkemelerin yorum yontemlerine iliskin
olarak bazi ilkelere yer verilmistir. Buna gore, mahkemeler kanunlarin
yorumlanmasi islevini yerine getirirken, miimkiin oldugu kadar Temel Haklar
Bildirgesi'yle ortlisen yorumu tercih etmelidir.# Bununla birlikte, Yiiksek
Mahkeme Haklar Bildirgesi'ndeki bu yorum ilkesinin Parlamento’nun temel
haklar1 smirlandirict diizenlemeler yapma yetkisini ortadan kaldiracak
bicimde kullanilamayacagini belirtmis; Parlamento’'nun temel haklara yonelik
olarak mesru ve makul Olgiiler icinde sinirlama getirme iradesine saygi
duyulmas: gerektigini ifade etmistir.

Ote yandan, Temel Haklar Bildirgesi'ne gore, herhangi bir kanunun
Bildirge’yle uyumlu bi¢gimde yorumlanmasmin miimkiin olmadig: hallerde
mahkemeler bu durumu tespit ederek s6z konusu kanunu uygulamakla
yikiimliidiir® Yeni Zelanda mahkemeleri bu hiikmiin uygulanmasinda,
Birlesik Krallik mahkemelerinin 1998 tarihli Insan Haklar1 Yasasi'ndaki benzer
yorum ilkeleri karsisinda takindigi miicadeleci tavirdan uzak durmayi tercih
etmislerdir. Yeni Zelanda mahkemeleri hi¢bir zaman yasalarin temel haklarin
korunmasi yoniinde yorumlanmasi igin sartlar1 zorlamaz. Yargiglarimiz Yeni
Zelanda anayasal diizeninde, insan haklarina iligskin olarak catisan degerler
arasinda “nihai uzlagsiyr” saglama sorumlulugunun mahkemelere degil,
parlamentoya ait oldugunu diistinmektedir.

Bununla birlikte, Parlamentonun temel haklarin sinirlanmasi yoniinde
bir iradesi varsa bu irade kanunda acgikca belirtilmeli ve diizenlenmelidir.
Yiiksek Mahkeme, simirlama iradesinin kanunda acikca belirtilmedigi
durumlarda mahkemelerin haklarin simirlanmas1  yontinde bir yorum
yapamayacagini ifade etmistir. Temel haklara aykiri diizenleyici islemler de
ancak yetki kanununda temel haklarin simirlanmasi yontinde acik hiikiim
varsa gegerli olur.

Yiiriitme Organ1 Uzerindeki Etkiler
Her ne kadar Temel Haklar Bildirgesi'nde, bu bildirgenin insan

haklarmin ve temel Ozgiirliiklerin Yeni Zelanda’da “taninmasi” amaciyla
yapildig: belirtilse de, Temel Haklar Bildirgesi uygulamada, 6zellikle yiiriitme

4 6. Boliim

5 4. Bolum
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organ: lizerindeki etkileri dikkate alindiginda, temel haklar1 donitistiirmiis ve
daha da ileri diizeylere ulagtirmistir.

Yiiksek Mahkeme'nin temel haklarin uygulanmasina iliskin olarak en
etkili oldugu alanlarin basinda ceza yargilama sistemi gelir. Yeni Zelanda’da
kolluk kuvvetlerinin isleyisi hakkinda herhangi bir yasal diizenleme
bulunmayisi, kolluk yetkilerinin kullanilmasi konusunda Yiiksek Mahkeme
tarafindan verilen kararlar1 daha da 6nemli kilmaktadir. Ozellikle keyfi arama,
yakalama ve tutuklama konularinda Yiiksek Mahkeme'nin Temel Haklar
Bildirgesinden hareketle verdigi kararlar sayesinde biiyiik ilerleme
kaydedilmistir. Bu haklar daha 6nce de ictihat hukuku ile korunmaktayd: fakat
mahkemeler Temel Haklar Bildirgesi'nin daha etkili bir koruma sagladig:
diisiincesiyle ozellikle Yiiriitme organma kars: Bildirge hiikiimlerini 6ne
cikarmay tercih etmiglerdir. Gerek Yiiksek Mahkeme gerekse alt mahkemeler
tarafindan verilen kararlar, kolluk yetkilerinin kullanilma kosullarinda énemli
olctide iyilesme saglamistir.

Yeni Zelanda Temel Haklar Bildirgesi, hak ihlallerine karsilik olarak
tazminat Odenmesi yoniinde herhangi bir hiikiim igermemekteydi.
Mahkemeler keyfi arama, yakalama, tutuklama gibi ihlaller karsisinda igtihat
hukukundan gelen ¢6ztimleri uygulamaya devam etmekteydi. Temyiz
Mahkemesi 1994 yilinda verdigi bir kararda, maddi tazminata iligskin
hiikiimlerin Haklar Bildirgesi'nde (zzimnen) miindemi¢ oldugunu belirterek
arama emrinin diizenlenmesindeki bir hata nedeniyle yanlis evde yapilan bir
aramadan dolay1 polis tegkilati aleyhine tazminata hiikmetti. Temyiz
Mahkemesi'ne gore, hak ihlalini etkili bicimde giderebilmek icin maddi
tazminata hiitkmedilebilmesi sarttir.® Yiiksek Mahkeme de hiikiimliilere kotii
muamele nedeniyle ortaya ¢ikan bir uyusmazlikta, bir temel hakkin yiirtitme
organi tarafindan ihlali halinde bu zararin maddi tazminat disinda baska bir
sekilde giderilmesi miimkiin degilse, devletin tazminata mahkum edilmesi
gerektigini karara baglamistir. Yargi yerlerince verilen Kkararlardan
kaynaklanan hak ihlallerinde ise maddi tazminata hiikmedilmez, ¢iinkii bu
kararlara karsi zaten temyiz yolu agiktir.

¢ Kisi Haklar1 ve Siyasi Haklar Hakkinda Uluslararast Sézlesme'nin 2. maddesinin 3. fikrast da bu
yondedir.
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Parlamentodaki Uygulama

Temel Haklar Bildirgesinin diger kanunlara karsi herhangi bir
isttinltigi olmamakla birlikte, olagan yasama siirecinde Temel Haklar
Bildirgesi'nin dikkate alinmas1 gerekmektedir. Adalet Bakani yasa tekliflerinde
Temel Haklar Bildirgesine aykiriik goriirse Parlamentoyu bu durum
hakkinda bilgilendirmek zorundadir. Uygulamada, Adalet Bakan1 herhangi bir
yasa teklifi hakkinda kendisine ulasan her tiirlii resmi goriisii yayimlayarak
kamuoyunun bilgisine sunmaktadir. Yayimlanan goriislerin Parlamento
tizerinde baglayicilligi yoktur. Ancak, bu usul hiikiimet bilinyesinde temel
haklarla ilgili olarak titiz bir inceleme aliskanlig1 olusturmustur. Hiikiimetin
temel haklar alaninda mahkemelerin yorumlarindan ve kararlarindan 6nemli
olglide yararlandigr goriilmektedir. Akademik gozlemcilere gore, Bildirgenin
mahkemeler tarafindan etkili bicimde uygulanmasinin bir sonucu olarak,
Temel Haklar Bildirgesi kabul edildigi donemde hayal bile edilemeyecek
Olctide idari siireglere niifuz etmistir.

Yeni Zelanda Parlamentosu'nun Adalet Bakanligi’'ndan gelen uyarilara
ragmen, temel haklarla gelisen kanunlar kabul ettigi olmustur. Temel haklara
aykir1 bir kanun teklifine karsi Adalet Bakanligi'ndan herhangi bir goriis
gelmedigi de olmustur. Yiiksek Mahkeme bu durumu elestirerek, herhangi bir
kanunun temel hak ve hiirriyetleri haksiz bicimde smirlandirdigini tespit eden
bir mahkemenin bu durumu kararinda agikga belirtmesi gerektigini ifade
etmistir. Yeni Zelanda’da ne yasama organinin ne de yiiriitme organinin bir
hak ihlalini ortadan kaldirmak amaciyla degisiklik girisiminde bulunma
yukimlilagi vardir. Bununla birlikte, Yiiksek Mahkeme yetkili makamlarca
kanunun amaglarinin ve uygulama araglarinin yeniden gozden gegirilmesinin
bir “anayasal beklenti” oldugunu belirtmistir.

Uluslararasi Etkiler

Temel Haklar Bildirgesi'nin kabul edildigi 1990 yilinda, Bildirgenin
hazirlanisi sirasindaki tartismalara bakilarak bu belgenin devlet mekanizmasi
tizerinde fazla bir etkiye sahip olmayacagr disiiniiliiyordu. Haklar
Bildirgesi'nde kabul edilen degerlere baghlik konusundaki giiglii ifadeler ile
Bildirge’ye olagan kanunlar karsisinda distiinlik taminmasi talebine
Parlamento’nun verdigi olumsuz cevap arasinda asilamaz bir ¢eliski olduguna
inanilryordu.
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Yeni Zelanda’dakine benzer tiirden Temel Haklar Bildirgeleri 1990’dan
bu yana bagka iilkelerde de -Ornegin Birlesik Krallik ve Avustralya’daki
Victoria Eyaleti- kabul edilmistir. Bununla birlikte, Birlesik Krallik’taki 1998
tarihli Insan Haklar1 Yasasinin, Yeni Zelanda’dakinden farkli bir anayasal
cercevede uygulanmakta oldugunu belirtmemiz gerekir. Birlesik Kralligin
Avrupa Insan Haklar1 Sozlesmesi'ne taraf olmasi nedeniyle, Birlesik Krallik
ulus-tistti bir hukuk diizeni i¢inde yer almaktadir. Bu durum, yasama
organinin tistiinliigiinii 6nemli l¢lide sinirlandirmaktadir.

Yeni Zelanda Yiiksek Mahkemesi, insan haklarmna iliskin olarak verdigi
kararlarda baska {ilkelerdeki mahkemelerin kararlarimi ve uluslararasi
mahkemelerin kararlarini izlemeye galismaktadir. Gerek Avrupa Insan Haklar
Mahkemesi'nin gerekse Birlesmis Milletler Insan Haklar1 Komitesi'nin
kararlar1 bizim ic¢in ¢ok degerlidir. Yeni Zelanda mahkemeleri uluslararas:
hukuk kaynaklarina gittikce artan oranda onem vermektedir. Diizenlemis
oldugunuz uluslararas1 sempozyumu da bu cercevede degerlendiriyoruz ve
Yeni Zelanda Yiiksek Mahkemesi'nin baska iilkelerdeki mahkemelerin
deneyimlerinden daha fazla yararlanmasina katk: saglayacagina inaniyoruz.
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ENFORCING A STATUTORY BILL OF RIGHTS IN
NEW ZEALAND

John McGrath'

Introduction

The Supreme Court of New Zealand extends its congratulations to the
Constitutional Court of Turkey on the occasion of that Court’s 50th
Anniversary. I also wish to record the appreciation of the members of the
much younger equivalent Court in NewZealand of the invitation to participate
in this international symposium.

The Supreme Court of New Zealand was established by the New
Zealand Parliament as recently as 2004. The Supreme Court Act 2003 had
terminated the previous longstanding final right of appeal from New Zealand
courts to the Privy Council of the United Kingdom and substituted the newly
created Supreme Court of New Zealand in that final appellate role. The
judicial system of our country was thereby patriated.

We are the final court of a country with what in modern times are
unusual constitutional arrangements. They reflect the classical British model
of an unwritten, unentrenched constitution. New Zealand does not have a
written constitution in the form of an entrenched text, which establishes the
institutions of the state and specifies their powers and the checks and balances
within which each branch of government operates. There is no such single
authoritative document. Our constitution principally comprises rules of
statute law, enacted by Parliament and the common law emanating from the
decisions of the Courts. As well, we have other understandings according to

} Supreme Court of New Zealand
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which government is conducted which are recognised as conventions of the
constitution. Within this traditional and flexible structure, the rights and
freedoms of New Zealanders have been protected, and historically seen as
adequately protected by the decisions of the judges under the common law. In
this context human rights have always been viewed as fundamental but not the
subject of supreme law. In the hierarchy of our constitution, the legislature is
the supreme lawmaker. When New Zealand becomes a signatory to an
international agreement, obligations under that agreement only become
directly enforceable domestically when Parliament has incorporated them into
municipal law by statute. Accordingly, in theory at least, the legislature can
override human rights. How our new Court functions within this
constitutional structure is conveniently illustrated by reference to its work in
the field of human rights.

Bill of Rights: legislative history

The period during which the New Zealand courts have been working
under a human rights instrument has also been rather short. Our Bill of Rights
was enacted, by ordinary statute making processes, in 1990.

Historically, the New Zealand Parliament has been seen as generally
progressive in its output of social reform legislation. New Zealand has not
experienced any seismic constitutional events, of the sort that led on to major
constitutional reform in other countries in the 19th and 20th centuries. A Bill of
Rights was first seriously proposed in New Zealand in the 1960s. That
initiative was unsuccessful, because concerns arose over what the
consequences of adopting a Bill of Rights might be. One fear was that there
would be uncertainty in the law over when legislation might be struck down.
Another was the perceived likelihood that an increased volume of litigation
would overwhelm the courts. A strong view emerged that judges lacked the
democratic legitimacy to review the lawmaking of the legislature. The
proposal lapsed.

The International Covenant on Civil and Political Rights (ICCPR) was
acceded to by NewZealand in 1978.1 By the early 1980s, there were growing
national concerns about the extent of executive power within a governmental

1 Along with the optional Protocol to the Covenant in 1989.
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system that lacked a written constitution and also had a unicameral legislature.
Critics argued that New Zealand had become an “executive paradise” with the
Cabinet dominating the Parliament. In 1985 a new government, which was
sympathetic to constitutional reform, published a “White Paper” outlining its
policy of introducing a Bill of Rights for New Zealand which would guarantee
rights and freedoms by imposing new limits on government power. The Bill
was referred to a Select Committee of Parliament which undertook a lengthy
process of public consultation.

As introduced, the Bill of Rights was an instrument for setting standards
that would have to be met by legislation and all government decisions. Non-
complying legislation and executive action could be struck down by the courts.
The Bill of Rights was to be enacted as entrenched legislation and supreme
law. The classical model would be set aside.

But this is not how the Bill of Rights emerged from the parliamentary
hearings process. A majority of the Select Committee rejected the proposal for
entrenchment. The view of the majority of the general public, as ascertained
during the consultative process, continued to be that judges lacked both the
legitimacy and experience in areas of the policy of the law, to deal with them in
a substantive way. The Select Committee was even divided on whether the
proposal for a Bill of Rights should proceed at all, in any form.

Nevertheless, a modified Bill of Rights was enacted in 1990, as an Act of
Parliament, without entrenchment of its provisions by a divided House of
Representatives. This was the result of a pragmatic compromise rather than a
principled choice. Few expected the legislation to have significant effect.
Despite its constitutional significance, the Bill of Rights remains an ordinary
statute which is not hierarchically superior to other legislation. It can be
repealed by a Parliamentary majority.

Protected rights: limitations on scope

The Bill of Rights Act protects civil and political rights, its provisions
drawing on the rights recognised in the ICCPR and expressing affirmation of
New Zealand’s commitment to that Covenant. The focus is on procedural
rights. There are textual differences between the Bill of Rights and the ICCPR,
in particular in how limitations on rights are provided for.
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The Bill of Rights Act includes an all-encompassing provision permitting
limitations on protected rights.? Rights may be restricted by, and only by, such
reasonable limits, prescribed by law, as can be demonstrably justified in a free
and democratic society. The Supreme Court has held that to be prescribed by
law such limits must be identifiable and expressed with sufficient precision in
primary or subordinate legislation or the common law. The judiciary’s role of
interpretation includes ascertaining the limits in particular cases.

The Court’s experience is that justification of a limitation on a right
involves the protection of either another person’s right or a societal value. Its
task is to bring the discord created by the competing interests into harmony.
The Court does that through a balancing process that I am sure is undertaken
by many of the Courts represented at this conference. In NewZealand the
Court has said that the essence of a particular situation must be examined with
due weight given to conflicting interests. We have emphasised that our courts
must conduct the balancing exercise through structured reasoning rather than
an impressionistic process.?

The constitutional role of the New Zealand courts in upholding
protected rights does not extend to overriding legislation, but their
interpretative function is of importance. The Bill of Rights gives us instructions
on interpretation. The courts must prefer a meaning of another enactment that
is consistent with protected rights wherever the enactment “can be given” that
consistent meaning.* The Supreme Court has, however, decided that this
direction on interpretation does not limit the scope of deliberate choices in
legislation, which have the effect of limiting rights, but to an extent which is
demonstrably justified.

But, where the other enactment cannot be given a meaning that is
consistent with protected rights, the Bill of Rights Act requires the courts to
give effect to the inconsistent meaning.® In applying this direction, the

2 Section 5.
3 Brooker v Police [2007] 3 NZLR 91.
4 Section 6.

5 Section 4.
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Supreme Court has not adopted the more assertive approach of the United
Kingdom courts to similar interpretative directions in the Human Rights Act
1998 (UK). A New Zealand court will not give legislation a rights-consistent
interpretation that it cannot on ordinary principles reasonably bear. The view
has been taken that, in the NewZealand constitutional context, judges should
not assume responsibility for determining the ultimate balancing of human
rights values.

On the other hand, the Supreme Court has made clear that if Parliament
intends in legislation to curtail fundamental rights, it should express that
intention very clearly or the courts will not interpret the law to give it that
desired effect. And if subordinate legislation, made by the executive under
statutory powers, infringes protective rights, the infringement will only be
given effect if the empowering statute can only be read as mandating the
inconsistent subordinate legislation.

Executive compliance

Although the long title of the Bill of Rights Act states among other things
that it was enacted to “affirm” human rights and fundamental freedoms in
New Zealand, the effect of its operation in relation to the executive branch has
gone further to transform and develop those rights in their application.

The area of greatest impact of the Supreme Court in this respect has been
in the criminal justice system. The absence of prescriptive statutory authority
for law enforcement in NewZealand has resulted in the police coming under
direct scrutiny according to the standards that the Court decides are set by the
Bill of Rights, particularly its protections against unreasonable search and
seizure, and arbitrary arrest or detention. Similar protections were previously
available under the common law, but the courts have decided that the Bill of
Rights now covers the field in relation to actions of the executive. The
Supreme Court’s decisions under the Bill of Rights, and those of lower courts,
have resulted in much less acquiescence in unlawful high-handed or careless
law enforcement by the police.

The New Zealand Bill of Rights Act did not include any express remedial
provisions. The courts have continued to give the remedy available at
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common law of exclusion of evidence where rights to be free of unlawful and
unreasonable search and seizure and rights not to be arbitrarily arrested,
detained or charged have been breached. A judgment of the Court of Appeal,
in 1994, held it was implicit in the Bill of Rights Act that monetary relief could
be granted against the police where an error in a warrant led to a search being
undertaken of the wrong property. That was necessary to provide an effective
remedy for the breach of rights.® The Supreme Court has since confirmed, in a
proceeding involving mistreatment of prisoners, that awards of monetary
damages were available from the state for breach of citizens’” rights by the
executive, where a just outcome would not be achieved without that remedy.
This right to compensation has not, however, been extended to breaches of
rights resulting from judicial decisions which, of course, are subject to appeal.

Application to Parliament

Although its provisions do not override other legislation, the Bill of
Rights Act does apply to the Parliamentary process and requires that the
Attorney-General report to Parliament where any Bill is introduced that
appears to be inconsistent with the protected rights and freedoms. The
practice is to publish all official advice given to the Attorney-General, who is a
Minister and member of the executive, regardless of conclusions as to
compliance. This has given rise to the development of rights vetting
procedures in government. Response to the Bill of Rights within government
generally has reflected the courts’ decisions on interpretation. Academic
commentators have observed that, as a result of its application by the Court,
the Bill of Rights has now permeated the government administrative process to
an extent never anticipated at the time it was enacted.

At times the New Zealand Parliament has enacted legislation despite
advice from the Attorney-General of its inconsistency. As well, legislation has
been enacted without an adverse report from the Attorney-General. This has
been criticised by the Supreme Court, which has expressed the view that where
the courts have decided that a statute infringes protected rights and freedoms,
in circumstances which are not a justified limitation, the courts should say so in
their judgments. While in New Zealand neither the legislature nor the
executive are bound to initiate changes to the law to remedy an identified

6 As required by art 2(3) of the ICCPR.
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inconsistency, the Court has also said that is a constitutional expectation that
there will be a reappraisal of the law’s objectives and the means by which they
were implemented.

International influences

In 1990 the general expectation was that the New Zealand compromise
form of Bill of Rights would have minimal effect on government. There was a
widespread feeling that there was a striking contrast between the aspirational
language of commitment to values in the Bill of Rights and the Parliament’s
rejection of the notion that domestic statutes falling short of its standards
would be invalidated.

It is accordingly interesting that the model of a statutory Bill of Rights
has since 1990 been adopted with some adaptations in other jurisdictions,
including the United Kingdom and the State of Victoria in Australia. The
Human Rights Act 1998 (UK) operates in a different constitutional framework
than that of New Zealand. As a signatory to the European Convention on
Human Rights, the United Kingdom is more directly linked to a supra-national
legal system, diluting the supremacy of the legislature to a considerable extent.

The New Zealand Supreme Court is very much guided in its
jurisprudence by the human rights decisions of other States and international
courts and tribunals. Both the European Court of Human Rights and United
Nations Human Rights Committee’ jurisprudence is of great value to us.
There is an increased perception in the New Zealand courts of the importance
of the sources of international law generally to our work. The experience of
participation in the symposium will foster the benefits the New Zealand
Supreme Court derives from other jurisdictions.

7 Under the ICCPR scheme, the views of the Human Rights Committee are of important relevance
to the assessment by state parties of their obligations under the ICCPR.



