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Endonezya Cumhuriyeti Anayasa Mahkemesi, 1945 Anayasasinda
yapilan Ugiincii Degisiklik sebebiyle Reformasi doneminde kurulmustur.?
Anayasa Mahkemesinin olusumu, anayasal demokratik devlet
ilkesine, Anayasa’nin {istiinliigiine, insan haklarinin korunmasma ve
kuvvetler ayriliginin kurumsallasmasina dayanan anayasal sistemin
diizenlenmesinin bir pargasidir. Anayasal sistemi diizenlemenin amaci
yetkinin kotiiye kullanilmasini ve otoriter bir hiikiimetin ortaya ¢ikmasin
onlemektir.

1945 Anayasasi’nin madde 24C’si Anayasa Mahkemesine dort yetki
vermekte ve bir sorumluluk yiiklemektedir. Dort yetki, ilk ve son derecede
asagida belirtilen unsurlara iliskin hiikiim vermekle ilgilidir: (1) Kanunlarin
Anayasa'ya uygunlugunun yargisal denetimi; (2) Devlet kurumlarinin
anayasal yetkilerine iliskin ihtilaflar; (3) siyasi bir partinin kapatilmasi ve
(4) Genel secimlerin sonucuna iligkin ihtilaflar. Anayasa Mahkemesinin
bir diger ytikiimliiliigii, gorevi esnasinda Bagkan ve/veya Bagkanvekilince
yapilan bir hukuk ihlalinin varliginin kabul edilmesi neticesinde Baskan ve/

1 Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birligi'nin Istanbul-Tiirkiye'de 27-30 Nisan

2014 tarihlerinde yapilan II. Kongresinde sunulan teblig.

2 1945 Anayasas: degisikligi, 1999 ila 2002 aras1 Halk Danisma Meclisi'nce diizenlenmistir.
Ugiincii Degisiklik seklinde adlandiriimasina ragmen, 1999, 2000, 2001 ve 2002 yillarinda
diizenlenen bu degisiklik siireci, bir degisiklik safhasini olusturmustur. “Uclincii Degisiklik”
kavraminin uygulanmast ile asamali olarak diizenlenen degisikligin yasalastirilmasina atifta
bulunulur.
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veya Baskanvekilinin gorevden uzaklastirilmasiyla ilgili Halk Temsilciler

Konseyinin goriisii hakkinda hiikiim vermektir.

Kanunlar1 denetleme yetkisinin yan sira, Anayasa Mahkemesi, yargi
denetimi i¢in getirilen her kanunun Anayasa’ya aykir1 olmadigini giivenceye
almasi sayesinde Anayasa’nin en tiist diizeydeki norm konumunu koruma

gorevini iistlenmistir.

Boylece, Anayasa Mahkemesinin Anayasa'min koruyucusu olma gorevine
sahip oldugu soylenir. Anayasa’daki temel meselelerden birinin insan haklarinin
korunmasini, savunulmasim ve bu haklara uygunlugu giivence altina almak
oldugu goz oniinde bulundurulursa, Anayasa Mahkemesi insan haklarmin ve
anayasal haklarm koruyucusu olma gorevini de iistlenmigtir. Boyle bir gorev,

kesin ve baglayici olan kararlar verme yetkisi yoluyla yerine getirilir.

B. Endonezya Anayasasi’'nda Sosyal Haklar

Vatandaslarin anayasal haklari, siklikla bir devletin anayasasinda
glivence altina alinan insan haklar1 olarak anilirlar. Bir hak, eger (1) devletin
ideolojisini temsil ediyorsa; (2) tiim erkleri baghyorsa ve (3) milli degerlerin
ve hukuk diizeninin amacin: ifade ediyorsa, bunun anayasal bir hak oldugu
belirtilir.?

Sosyal haklar ya da sosyal temel haklar, insan haklarinin 6zii ve tarihi
gelisimi temelinde bir cesit siflandirmasidir. Tiim temel haklardan ve
esitlikten yararlanilmasi sosyal haklara bagli oldugundan, sosyal haklarin
yerine getirilmesi ¢ok onemlidir. Dogal esitsizlik altinda ezilen insanin
durumu, Devlet tarafindan sosyal haklarin yerine getirilmesi yoluyla
dengelenir. Sosyal haklar, toplumun her iiyesinin sosyal is boliimii yoluyla
toplumca yaratilan ekonomik degerin makul bir kismini edindigi ve milletin
varliklarmin hakkaniyete uygun bir kismu iizerinde hakki oldugu yoniinde

yeni bir farkindalig1 yansitirlar.*

Robert Alexy’e gore, sosyal haklarin ortaya ¢ikisi iki meseleye dayanur.

[k olarak, gergek bir 6zgiirliik yoksa yani bireyin alternatif segenekleri olmasini

3 Robert Alexy, A Theory of Constitutional Rights, (Oxford: Oxford Universitesi Yaymevi, 2004),
sf. Xix.

4 Franz Magnis Suseno, Etika Politik: Prinsip-prinsip Moral Dasar Kenegaraan Modern (Political
Ethics: Basic Moral Principles of Modern Statecraft), (Cakarta: Gramedia, 1999), sf. 129-130.



Hamdan Zoelva + Birinci Oturum 91

saglayan bir kosul yoksa bir seyi yapma ya da yapmamaya yonelik temel
ozglirliigiin hicbir anlami1 yoktur. Ikinci olarak, mevcut modern toplumda,
boylesine bir gercek oOzgiirlitk, devletin olumlu bir edimde bulunmasim

gerektirir.®

Yukaridaki kavrama gore, sosyal haklar bireyin toplum igerisindeki
hayatinda baska haklar1 ve Ozgiirliikleri gerceklestirmeye calismasini
saglayacak belirli kosullari karsilamasma destek olur nitelikteki belirli
haklaridir. Bu haklar, toplulugun belirli bir grubunun kolektif haklar1 oldugu
kadar bireysel haklar ya da kisisel haklardir da. Sosyal haklar; refah hakkini,
calisma ve ¢alismay1 se¢me hakkini, makul ticret hakkini, sosyal giivenlik

hakkini, saglik hakkini ve egitim hakkini icerir.

Endonezya’nin anayasa tarihinde, sosyal haklar 6nemli bir konumdadir.
1945 Anayasasinin taslaginin hazirlanmas siirecinde, Endonezya devletinin
kurucular1 devletin Ogretisine iliskin olarak bireysellik ve kolektivizm
iizerinde tartismiglardir. Esasen, Endonezya bireysellik 6gretisine dayanarak
kurulmamis, bireysel haklara yonelik giivenceden vazge¢meksizin daha
ziyade kolektivizm ya da kardeslik 6gretisi ve karsilikli igbirligine dayanarak
kurulmustur. Boylece, Devletin ulusal ideolojisi olan ve bes ilke anlamina
gelen Pancasila’ya gore, “Endonezya’nin tiim halki i¢cin adalet” dnemlidir. Sosyal
haklarin kolektif mahiyeti ve yonii, 1945 Anayasasimin Giris kisminda
Devletin “Tiim Endonezya halkini ve tiim Endonezya yurdunu korumak ve de halkin
refahin yiikseltmek icin milleti egitmek ve hiirriyet, kalici baris ve sosyal adalete
dayanan bir diinya diizeninin etkili hale getirilmesine katkida bulunmak” seklindeki

amacinda acik ve kesin olarak ifade edilmektedir.

En azindan sosyal haklara yonelik giivence, degisiklik yapilmadan
onceki 1945 Anayasasi’'nda diizenlenmistir. Bu arada, bu glivence degisiklikten
sonra 1945 Anayasasi’nda daha tam ve detayli bir hale gelmistir. Anilan
giivence, devletin sosyal haklara, ekonomik haklara ve kiiltiirel haklara sayg:
gosterme ve bunlari yerine getirme yiikiimliiligiine yol agar ki bu yiikiimliiliik,
medeni haklar ve siyasi haklarda oldugu gibi, edim yiikiimliiliigii degil ancak
sonug¢ yiikiimliiliigiidiir. Devletin “sonuc¢ yiikiimliiliigii” agisindan ylikimlalig,
eger devlet azami mevcut kaynaklar: iyi niyetle kullanmis ve (haklar1) asamal:

olarak hayata gecirmisse, yerine getirilmistir.

5  Robert Alexy, op cit. sf. 337-338.
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C. Adat Law Topluluklarinin Haklar1

Adat Law (Orf ve Adet Hukukunun Uygulandigl) Topluluklarinin
birimlerinin taninmasi ve bunlara yoOnelik saygi, 1945 Anayasasi
degisikliginden once belirtilmisti. 1945 Anayasasi'nin 18. maddesine getirilen
agiklama ile marga (klanlar), desa (kOyler) ve negeri (ilgeler) gibi yaklasik
250 6zerk kirsal ve halk toplulugu oldugu ifade edildi.® 1945 Anayasasi'na
yapilan degisiklikten once Adat Law Topluluklarinin taninmasi, c¢esitli
kanunlarda ve diizenlemelerde belirtilmisti (yani Endonezya Cumhuriyeti
Halk Danisma Meclisi Yasa Tasarisinda (Say1 XVI[/MPR/1998), Tarim Isleri
[lkelerine iliskin Temel Diizenleme ile ilgili 1960 tarihli 5 sayili Kanun,
Madencilikle ilgili 1966 tarihli 11 sayili Kanun ve Ormancilikla ilgili 1967
tarihli 5 sayili Kanun).

1945 Anayasasi degisikliginden sonra, Adat Law Topluluk birimlerinin
taninmasi ve bunlara saygi duyulmasi, 1945 Anayasasi’na yapilan fkinci
Degisiklikte madde 18B'nin 2. fikrasinda ve madde 28I'in 3. fikrasinda “Devlet,
adat law topluluklar: birimlerini geleneksel haklari ile birlikte halen hayatta olduklar:
ve kanunlarca diizenlendigi iizere Endonezya Cumhuriyeti'nin Uniter Devlet ilkesine
ve toplumun gelisimine uyduklar: nispette tanmr ve bunlara saygi duyar” seklinde

ayrica diizenlendi.

1945 Anayasasi degisikliginden sonra Adat Law Topluluklarinin
taninmasi, Ormancilikla ilgili 1999 tarihli 41 sayili Kanun, insan Haklar ile
ilgili 1999 tarihli 39 sayili Kanun, Bolgesel Yonetimle ilgili 2004 tarihli 32
sayili Kanun, Balikgilikla ilgili 2004 tarihli 31 sayili Kanun ve Kiy1 Bolgeleri
ve Kii¢lik Adalarm Yonetimi ile ilgili 2007 tarihli 27 sayili Kanun gibi cesitli

kanunlarda ve diizenlemelerde de belgelendirildi.

Cesitli bolgesel diizenlemeler ve bolgesel yonetimlerin kararnameleri
Adat gevresinin varligini taniyan bolgesel yonetim diizeyinde de olusturuldu;
bunlarin arasinda West Sumatera bolgesinde Nagari Yonetimine iliskin
Temel Hiikiimlerle ilgili 2000 tarihli 9 sayili Bolgesel Diizenleme ve yine aymn
Hiikiimlerle ilgili degisiklik yapilmis sekliyle 2007 tarihli 2 sayili Bolgesel
Diizenleme, Bali bolgesinde Pakraman Koyt ile ilgili 2001 tarihli 3 sayili
Bolgesel Diizenleme ve yine ayn1 Koyle ilgili degisiklik yapilmis sekliyle 2003

6  Endonezya Cumbhuriyeti, Oendang-Oendang Dasar (Anayasa), BRI Yil II No.7, 1946, 18.
Maddeye getirilen aciklama.
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tarihli 3 sayili Bolgesel Diizenleme ve Lembang Yonetimine iliskin 2001 tarihli

2 say1il1 Tana Toraja Kararnamesi yer almaktadir.”

1945 Anayasasinda Adat Law Topluluklari birimlerinin taninmasi,
bir Kanuna iliskin yargi denetiminin gerceklestirilmesi yoniinde basvuru
yapilmast igin, diger resmi kosullar arasinda, dyle bir kosula yol act1 ki o da
Adat Law Topluluklar: birimlerinin Anayasa’da diizenlendigi tizere gesitli
niteliklere tabi olmalaridir, sdyle ki® (1) halen yasayan birimler olduklari
oranda; (2) toplumun gelisimine uymalar1 ve (3) kanunlarca diizenlendigi
tizere Endonezya Cumhuriyeti Uniter Devlet ilkesine uymalar1 halinde
basvuru yapilabilir. Tarim Isleri flkeleri ile ilgili 1960 tarihli 5 say1ili Kanun’un 3.
maddesine dayanarak, Adat LawTopluluklarinin devlet tarafindan taninmalari
i¢in birkag kosul bulunmaktadir; s6yle ki’ (1) halen yasayan topluluk olduklar1
nispette; (2) milli menfaate uymalari ve (3) daha tist diizeydeki bir diizenleme
ile aykirilik olmadig1 hallerde devlet bu topluluklar: tanir.

Ormancilikla ilgili 1999 tarihli 41 sayili Kanunun 67. maddesindeki
hiikiim ile s0yle bir diizenleme yapildi ki Adat Law Topluluklari, aslinda
belirli kosullara uyarlarsa, taninirlar; bu kosullar arasinda' (1) toplulugun

7 Nurul Elmiyah, ve digerleri, Novrizal Bahar ve Owen Podger tarafindan alint1 yapildig:
tizere, Memberdayakan Desa Naskah Akademik Pokok-Pokok Pikiran Pembentukan Undang-Undang
tentang Desa (Yerlesim Yerinin/Koyiin Giiclendirilmesi, Koylere iliskin Kanun Taslagr Hazirlamaya
yonelik Temel Diisiincelere iliskin Akademik Sunum), (Cakarta: DRSP-USAID, 2009), sf.37.

8  Endonezya Cumhuriyeti, Perubahan Kedua Undang-Undang Dasar Negara Republik Indonesia
Tahun 1945 (1945 Endonezya Cumhuriyeti Devleti Anayasasinda yapilan Ikinci Degisiklik), ad
gecen eserde, madde 18B fikra (2).

9  Endonezya Cumhuriyeti, Undang-Undang Pokok Agraria (Tarim Isleri likelerine iliskin Kanun),
Kanun Sayis1 5, LN No.104, LN 1960, TLN NO. 2043, madde 3. 1960 tarihli 5 sayili Kanunun
3. maddesi.

10 Endonezya Cumhuriyeti, Undang-Undang Kehutanan, Kanun Sayis1 41, LN No.167, LN 1999;
TLN No. 3888, madde 67. 1999 tarihli 41 sayili Kanunun 67. maddesinde soyle bir diizenleme
yapilmistir:

“(1) Adat Law toplulugu halen yasayan bir topluluk oldugu nispette varlig1 kabul edilir ve
asagida belirtilenlere hakki vardir:

a. kendi adat toplulugunun giinliik ihtiya¢larinin karsilanmasi i¢in orman {iriinlerine iliskin
ekin yapmak;

b. kanunlara aykir1 diismeyecek sekilde, gegerli adat law (6rf ve adet hukuku) hukukuna
dayanarak orman isletmesini yiiriitmek; ve

c. refahini yiikseltmek icin yetki almak

(2) Adat law toplulugunun 1. fikrada anildig: tizere varliginin ve tasfiyesinin teyidi Bolgesel
Diizenleme ile 6ngoriiliir.

(3) 1. fikrada ve 2. fikrada anilan diger hiikiimler Hiikiimet Diizenlemesi ile diizenlenir.
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halen bir topluluk bi¢iminde olmasi; (2) kurum binalarinin halen Adat
idarecisinin bulundugu yerde olmasi; (3) agik¢a tanmimlanmis Adat Law
bolgesinin/topraginin olmasi ve (4) kurumlarinin olmasi yer almaktadir.
Maluku Bélgesinde Tual ilinin Kurulmasi ile ilgili 2007 tarihli 31 sayil
Kanunun Anayasaya uygunluk Denetimine iliskin Anayasa Mahkemesi'nin
31/PUU-V/2007 sayili Kararinda, Anayasa Mahkemesi bir Adat Law Topluk
biriminin gerek bolgesel olarak, soya ait olarak gerekse islevsel olarak
en azindan su unsurlar: icermesi halinde de facto (fiilen) var oldugunun
soylenebilecegi kanisindadir; yani,''(1) toplulugun tiyelerinin halen grubun
icinde olduklar1 hissine kapilmalari; (2) Adat idari kurumlarinin olmasi;
(3) Adat varliklarina ve/veya Adat nesnelerine halen sahip olmasi; ve (4)
birtakim Adat Law normlarinin bulunmasi; ve (5) bilhassa bolgesel mahiyet
tasiyan Adat Law Topluluklar: birimleri i¢in belirli bir bolge unsuru olmasi

seklinde siralanabilir.

Eger' (1) Adat Law Topluluklar birimlerinin varliklari, mevcut toplumda
ideal kabul edilen degerlerin gelismesini yansitan gegerli hukuka, gerek genel
mahiyetteki ve ayni zamanda tarim alaninda, ormancilikta, balik¢iliktaki
gibi sektorel anlamdaki hukuka ve ayrica bolgesel diizenlemelere dayanarak
taniniyorsa, ve (2) bu geleneksel haklarin esasi, kendi topluluklarinin birim
iiyeleri ve ayrica toplumun geneli tarafindan taniniyor ve sayg1 goriiyorsa, ve
de insan haklaria ters diismiiyorsa; bu Adat Law Topluluklarinin birimlerinin
geleneksel haklar1 ile beraber topluma uyum sagladiklari goriiliir. Eger
ki®® (1) varligi Endonezya Cumhuriyeti Uniter Devletinin egemenligini ve
biitiinltiglinii tehdit etmez ise, ve (2) Adat Law normlarinin esas1 kanunlara
ve diizenlemelere uygun olur, bunlarla ters diismezse; Adat Law Toplulugu
bdyle bir birimi, Endonezya Cumhuriyeti Uniter Devleti'nin siyasi bir varlik ve

hukuki bir varlik olarak varolusunu engellemez.

Adat Law Topluluklar1 birimlerinin taninmasi dért sonug dogurur. lk
olarak, o toplulugun birimi, iiyelerinden ayri bir sekilde hukuki bir varlik

olarak hareket edebilsin diye, yasal bir toplulugun bir birimi olarak taninir.

11 Endonezya Cumhuriyeti Anayasa Mahkemesi, Pengujian Undang-Undang Nomor 31 Tahun
2007 tentang Pembentukan Kota Tual di Provinsi Maluku terhadap UUD Negara RI Tahun 1945
(Maluku Bolgesinde Tual [linin Endonezya Cumhuriyeti Devletinin Kurulmast ile ilgili 2007 tarihli
31 sayili Kanuna karst Anayasaya uygunluk denetimi, Say1 31/PUU-V/2007, 18 Haziran 2008.

12 Ayni eserde.

13 Aynieserde.
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Bu statii, Adat Law Topluluklarinin birimlerini, gerek sahsen gerekse hukuki
varliklar olarak (kamu hukuku tiizel kisiligi ve ayni zamanda 6zel hukuk
tlizel kisiligi), diger hitkmi sahislarla esit hitkmi sahislar konumuna getirir.
Bu itibarla, Adat Law Topluluklar1 birimleri tek bir varlik olarak da yasal
islem baslatabilirlerken, onlara hak ve yiikiimliiliikler verilebilir. Adat Law
Topluluklari, belirli bir arazi pargasi ya da belirli bir bolge tizerinde belirli
miilkiyet haklarina sahip olabilirler ve ayrica yapmis olduklar: islemlerin bir

sonucu olarak yasal yiikiimliiliikler tasiyabilirler.

ikinci olarak, Adat Law Topluluklari birimlerinin miilkiyeti kadar hak
ve Ozglirliiklerinin devlet tarafindan taninmas: sonucunu dogurur. Devlet
kendiliginden, gelisme adina bile olsa, keyfi olarak Adat Law Topluluklarinin

belirli denetleme ya da miilkiyet haklarini kaldiramaz ya da engelleyemez.

Ugiincii olarak, Adat Law Toplulugunun bir birimi tanimincaya kadar,
devlet kendiliginden boyle bir topluluk birimini yasal bir toplulugun birimi
olarak sekillendiren ve kuran hukuk sistemini tanir. Ayni1 durum, devletin bir
sirketi hukuki bir varlik olarak tanidigi zaman da gegerlidir ki bu anlamda,
devlet bu sirket tarafindan yapilmis ve bu sirketin yonetildigi hukuk
kurallar1 dizisini tanimaktadir. Bu itibarla, Adat Law Topluluklar1 birimlerinin
taninmasi, devletin anilan topluluk {izerinde etkili olan ve gelisen Adat Law
varligini tanimasini da saglar ve bunu dogrudan teskil eder. Bu kabuliin
(tanimanin) sonucu, Adat Law (bu hukukun) beslenilen ve uygulanilan ulusal

hukuk sisteminin bir parcasi olmasidir.

Dérdiincii olarak, Adat Law Topluluklar: birimlerinin taninmasi, yerel
anayasal orf ve adet hukukunun (Adat Law) normlarina dayanarak kurulan
yonetim diizeni ve yapisinin taninmasi ile sonuglanir. Baska bir ifadeyle,
eger Adat Law Topluluklar: birimlerinin kendi yapilar1 varsa, kisacasi devlet
tim Endonezya bolgesi icin tek bir yonetim yapisini zorunlu kilamaz. Hal
boyleyken, Endonezya’da bolgesel yonetim baglaminda, belirli bolgelere ve
belirli alanlarda belirli 6zelligi olan bolgelere iliskin bir durumun olugsmasina

yol agilmistir.
D. Adat Law Topluluklar1 Birimlerinin Sosyal Haklan ile flgili
Endonezya Anayasa Mahkemesinin Karar

Anayasa Mahkemesi, Anayasa’y1r koruyan bir kurum olarak,
ozellikle Adat Law Topluluklarina iligkin sosyal haklar1 koruma, gozetme
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ve diizeltme yiliktimliiliigii tasir. Kararlartyla Anayasa Mahkemesi, Adat
Law Topluluklarinin sosyal haklarina zarar veren ya da itibar etmeyen tim

cabalarin ve eylemlerin hakli ¢ikarilamayacagini ispat etmistir.

On yil boyunca, Anayasa Mahkemesi Adat Law Topluluklarinin
anayasal haklarimin korunmasi ile ilgili davalara iliskin kararlar vermistir.
Agaclandirma ile ilgili 2004 tarihli 18 sayili Kanun'un Anayasa’ya
uygunluk denetimine iliskin davada, 55/PUU-VIII/2010 sayili Karar ile
Anayasa Mahkemesi, Agaglandirmaya iliskin Kanun'un 21. maddesine
ve 47. maddesinin 1. fikrasma dair hiikiimleri iptal etmistir. Cilinkii anilan
hiikiimlerin agaclama yapan girisimcilere veya sirketlere yararinin oldugu
ancak bu hiikiimler ile yerel topluluklarin ve Adat Topluluklarinin topraklar:
tizerinde miilkiyet hakk: sahipleri olarak haklariin goz ard: edildigi kabul
edildi. Anayasa Mahkemesinin anilan kararia dayanarak, tiim Endonezya’da
yerel ve Adat Law Topluluklarinin, yasama yoluyla ve devlete ait araglarmn
destegiyle agaglandirma sirketlerince bugiine dek ihlal edilmis olan anayasal

haklari i¢in miicadele etmek {izere saglam bir gerekgeleri bulunmaktadr.

Ayrica, Kiy1 Bolgesi ve Kiiciik Adalarin Yonetimi ile ilgili 2009 tarihli
27 sayili Kanun'un Anayasa’ya uygunluk denetimine iliskin 3/PUU-VIII/2010
sayill Karara binaen, Anayasa Mahkemesi Kiy1 Sularmin Islenmesi Haklar1
ile ilgili hiikiimleri iptal etti. Anayasa Mahkemesi, bunu ele alirken, bu
hiikiimlerin Adat Topluluklarmin veraset haklarmin yok olmasma neden
olduklarmni, oysaki ilgili Adat Toplulugu halen var oldugu nispette bu
haklarin ortadan kaldirilamayacak ozellikleri tasimakta oldugunu ifade etti.
Bu karara dayanarak, kiy1 sular1 bolgelerinin ve kiiciik adalarin islenmesi,
kay1 topluluklarmin, bilhassa ¢ok eskiden beri kendi kiy1 sularinin igletmesini

yliriitmekte olan Adat Topluluklarinin unutulmasina artik izin vermeyecektir.

Adat Law Topluluklarina yonelik korumanin kabul gordiigii gercegi ile
Ormancilikla ilgili 1999 tarihli 41 sayili Kanuna iliskin yargi denetimindeki
2 (iki) kararda ayrica kargilagilabilir. ilk olarak, Anayasa Mahkemesi 34/
PUU-IX/2011 sayili Kararinda, Ormancilikla ilgili Kanun'un 4. maddesinin 3.
fikrasinin Anayasa’ya aykiri olduguna sarta bagl olarak hitkmetti. Bu kararile
Adat Law Topluluklarmin geleneksel haklarina yonelik olarak anilan maddede
onceden belirtilmis olan koruma ve saygi yeniden teyit edilmekte ve ilaveten,
miilkiyet hakki, insa etme hakki, ekip bi¢me hakki ve toprak tizerindeki diger

haklar gibi topluluklarin Kanunca taninan haklar1 kabul edilmektedir.
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fkinci olarak, Anayasa Mahkemesinin Ormanciliga iligkin Kanun'un
yargt denetimi ile ilgili 35/PUU-X/2012 sayili Kararinda, Anayasa Mahkemesi
Adat ormanlarimin devlet ormanlari olmadigini teyit etti. Bir orman, durumuna
gore, devlet ormani ve hak iddia edilen orman olarak iki tiire ayrilir. Ayrica,
hak iddia edilen ormanlar, Adat ormanlar1 (miilkiyet hakki) ve bireylerin/
tiizel kisilerin ormanlari seklinde ayrilirlar. Buna dayanarak, hak iddia edilen
bir ormanin devlet ormani alaninda yer almas: artik miimkiin degildir. Aym
sekilde, bir devlet ormani da hak iddia edilen orman alani igerisinde ve bir
miilkiyet hakki ormani da devlet ormani alani igerisinde olamaz. Ormanlarin

bu tig tiir halinin hepsi devlet tarafindan en {ist derecede denetlenmektedir.

Anilan karara dayanarak, Anayasa Mahkemesi devlet ormanlari ve
Adat ormanlari arasinda farkli diizenleme yapilmasimi mecbur kilar. Devletin
devlet ormanlar tizerinde kullanim, yararlanma ve devlet ormanlar1 alan:
icerisindeki yasal iligkileri belirleme konusunda tam yetkisi vardir, oysaki
devletin Adat ormanlar1 iizerindeki yetkisi, Adat Law Toplulugunun bir

bolgesel birimi igerisindeki miilkiyet hakki 6l¢tisiinde sinirhidir.

Bu itibarla, Adat Law Topluluklarmin miilkiyet haklarinmn bulundugu
ormanlarini denetime agma ve ailelerinin oldugu kadar kendi kisisel
ihtiyaglarinin karsilanmast igin topraklarmi ekip bigme haklar1 bulunmaktadar.
Ctinkii Adat Law Topluluklari tiyelerinin haklarini ortadan kaldirmak miimkiin
degildir. Buna karsin, bu su anlama gelmemektedir ki Adat Topluluklar
hiikiimet diizenlemeleri olmaksizin keyfi olarak ormanlarini isletmeye haklari
vardir. Anilan karara dayanarak, sunu anlayabiliriz ki Anayasa Mahkemesi

Adat Law Topluluklarinin sosyal haklarinin ihlal edilmesine izin veremez.

Bu sunumun sonunda, Adat Law Topluluklarinin anayasal haklarinin
Adat Topluluklariin kendi varliklari ile yakindan ilgili oldugunu belirtmek
isterim. Bununla beraber, eger Adat Law Topluluklarinin haklari ihlalden zarar
goriirse, o zaman Adat Law Topluluklarinin varlig: tehdit altindadir. Veya en
azindan Adat Law Topluluklarinin Cumhuriyetimizde onurlar: ile yasama

haklarini kaybetmeleri sonucu dogar.

1945 Anayasasi’na atifta bulununca sunlarin olduk¢a acik oldugu
gortiliir ki ilk olarak, Adat Law Topluluklarmin varhigimin, Endonezya
ulusunun devleti ¢ercevesinde net bicimde tanimlanmis bir anayasal temeli
vardir. Tkinci olarak, Adat Law Topluluklarimin, 1945 Anayasasi'ndaki
hiikiimlerde belirtildigi {izere haklarini savunacak saglam dayanaklar: vardr.
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Bu iki hiikiimle birlikte, devlet en az 2 (iki) temel hukuki ytikiimliliigii
tasir. Birinci yiiktimliiliik, Adat Law Topluluklarinin haklarini tam anlamiyla
koruma dahil olmak {iizere, devletin insan haklarini gerek eylem yoluyla
gerekse ihmal yoluyla ihlal etmeme yiikiimliiligii ile ilgilidir. Bununla
beraber, devletin Adat Law Topluluklarmin her bakimdan haklarina zarar
veren eylemlerde, 6zellikle dogal kaynaklarin istismar: ile cogunlukla ilgili
olan eylemlerde bulunmasina izin verilmez. Ikinci yiikiimliiliik ise, devletin
ihlalleri 6nleme yoniinde caba gbsterme, ne zaman bir ihlal olsa inceleme,
ihlalde bulunana kars1 yasal islem yiiriitme ve yapilan zarar karsilig1 tazminat

taahhiidiinde bulunma yiikiimliiliigii ile ilgilidir.

Bu baglamda, yukarida anlatilan Anayasa Mahkemesi kararina binaen,
Adat Law Topluluklarmin sosyal haklarmi korumanin haricinde, Anayasa
Mahkemesi devletin bu topluluklarin anayasal haklarinin korunmasma
yonelik giivence verme yiikiimliliigiinden kagmamasi i¢in Devlet tizerindeki
denetime de katkida bulunmustur.



The Role of the Constitutional Court of the
Republic of Indonesia in the Protection of Social
Rights of The Adat Law Communities’

Hamdan Zoelva
Chief Justice of the Constitutional Court of the Republicof Indonesia

A. Introduction

The Constitutional Court of the Republic of Indonesia (MK-RI) was
established in the era of the Reformasi by virtue of the Third Amendment to the
Constitution of 1945.2 The formation of the MK-RI (Constitutional Court) was
part of the arrangement of the constitutional system of Indonesia based on the
principle of a democratic constitutional state, supremacy of the constitution,
the protection of Human Rights, and the institutionalization of the checks and
balances mechanism. The purpose of ordering the constitutional system is to

prevent the abuse of power and the rise of an authoritarian government.

Article 24C of the Constitution of 1945 grants four authorities and places
one obligation to the MK-RI (Constitutional Court).The four authorities are to
judge at the first and final instance: (1) the judicial review of Laws against
the Constitution; (2) disputes concerning constitutional authorities of State
institutions; (3) the dissolution of a political party; and (4) disputes concerning
the result of General Elections. One obligation of the MK-RI (Constitutional
Court) is to judge on the opinion of the Council of People’s Representatives
(DPR-RI) concerning the assumption of breach of law by the President and/
or the Vice-President as a stage that must be proceeded in the process of
dismissing the President and/or the Vice-President during their tenure.

1  Presentation paper presented at the II Congress of the Association of Asia Constitutional Courts
and Equivalent Institutions, in Istanbul-Turkey, 27-30 April 2014.

2 Amendment to the Constitution of 1945 was undertaken by the MPR as of 1999 up to 2002.
Despite named as the Third Amendment, the amendment process undertaken in 1999, 2000,
2001, and 2002, constituted one stage of amendment. The application of the term “the Third
Amendment“refers to the legalization of the amendment undertaken stagewise.
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By is authority to review laws, the MK-RI (Constitutional Court)
bears the function to safeguard the position of the constitution as the
highest law by means of assuring that each law that is applied for judicial
review is not contradictory with the Constitution. In other words, the MK-
RI (Constitutional Court) safeguards the execution of the substance of the

constitution consistently by the legislation of the laws.

Therefore, the MK-RI (Constitutional Court) is said to have the function of
the guardian of the constitution. Considering that one of the main matters in the
constitution is the guaranteeing of protection, compliance with, and the advocacy
of human rights, the MK-RI (Constitutional Court) also bears the function as the
protector of human rights and constitutional rights. Such function is carried out
through the authority to make judgments that are final and binding.

B. Social Rights in the Constitution of Indonesia

The constitutional rights of citizens are frequently mentioned as human
rights that are guaranteed in the constitution of the state. A right is stated to
be a constitutional right if (1) it represents the ideology of the state; (2) it binds
all branches of power; and (3) it expresses the objective of the national values

and legal order.?

Social rights or social basic rights are a classification of kinds of human
rights based on the history of its development and its substance. Social
rights are very important as the fulfillment of these rights is conditional
for the enjoyment all the basic rights and equality. The human condition
overwhelmed by natural inequality shall be balanced by the State through
the fulfillment of social rights. Social rights reflect a new awareness that each
member of the society has the right over a just part of the assets of its nation
and that it acquires a reasonable part of the economic value created by the
society through the social division of labor.*

According to Robert Alexy, the emergence of social rights is based on
two matters. Firstly, whereas the basic freedom to do or not to do something
has no meaning if there is no real freedom, namely a condition that enables an

3 Robert Alexy, A Theory of Constitutional Rights, (Oxford: Oxford University Press, 2004),
p-xix.

4 Franz Magnis Suseno, Etika Politik: Prinsip-prinsip Moral Dasar Kenegaraan Modern (Political
Ethics: Basic Moral Principles of Modern Statecraft), (Jakarta: Gramedia, 1999), p. 129 —130.
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individual to have alternative choices. Secondly, in the current modern society,
such real freedom cannot be made dependent from the capacity of the living

society, but it needs the positive act of the state.

Based on the above concept, social rights are certain rights required
to fulfill certain conditions to enable the individual to pursue other rights
and freedoms in its life in the society. These rights can be individual rights or
personal rights as well as collective rights of a certain group of community.
Social rights comprise among others, the right of welfare, the right to work
and to choose work, the right of reasonable wage, the right of social securities,
the right of health, and the right of education.

In the constitutional history of Indonesia, social rights have an important
position. In the course of the drafting of the Constitution of 1945, the founders
of the state of Indonesia have debated about the doctrine of the state between
individualism and collectivism. In essence, Indonesia is not established
based on the doctrine of individualism, but rather based on collectivism or
the doctrine of brotherhood (kekeluargaan) and mutual cooperation (gofong-
royong), without waiving the guaranty for individual rights. Therefore, one
of the five foundations of the State (Pancasila) states “justice for all the people of
Indonesia”. The collective nature and the aspect of social rights is also visible
from the formulation of the objective of the State in the Preamble of the
Constitution of 1945, namely “to protect the whole nation of Indonesia and the
entire homeland of Indonesia, and in order to advance public welfare, to educate the
nation’s life, and to contribute to the enforcement of a world order based on liberty,

lasting peace and social justice”.

The guaranty for social rights at least has been set out in the Constitution
of 1945 prior to its Amendment. Meanwhile, in the Constitution of 1945
following its Amendment it has become more complete and detailed. The said
guaranty gives rise to the obligation of the state fo respect and to fulfilsocial
rights, economic rights, and cultural rightswhich is an obligation to result andis
not an obligation to conduct as is the case with civil and political rights. The
obligation of the state in terms of the “obligation to result” is fulfilled if the state
has utilized in good faith the maximum available resources andhas conducted

progressive realization.

5  Robert Alexy, op cit. p. 337 — 338.
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C. Rights of the Adat Law Communities

The acknowledgment of and respect for unities of adat law communities
was set out already prior to the amendment of the Constitution of 1945. The
Elucidation to Article 18 of the Constitution of 1945 stated that there were
around 250 autonomous countryside and people communities(original in
Dutch:zelfbesturende landschappen en volksgemeenschappen), like the marga(clans),
desa (villages), and mnegeri (counties).® The acknowledgment of adat law
communities prior to the amendment of the Constitution of 1945 was also set
out in various laws and regulations, namely the Resolution of the People’s
Consultative Assembly of the Republic of Indonesia (MPR RI) Number XVII/
MPR/1998, the Law Number 5 of 1960 regarding Basic Arrangement on the
Principles of Agrarian Affairs, the Law Number 11 of 1966 regarding Mining,
and the Law Number 5 of 1967 regarding Forestry.

Following the amendment to the Constitution of 1945, the
acknowledgment of and respect for unities of adat law communities are
further governed in Article 18B paragraph (2) and Article 28I paragraph (3)
of the Second Amendment to the Constitution of 1945, which governs as
follows: “The State acknowledges and respects unities of adat law communities along
with their traditional rights to the extent that they are still alive and conform to the
development of the society and the principle of the Unitary State of the Republic of
Indonesia as governed by the laws.”

The acknowledgment of the adat law communities following the
amendment of the Constitution of 1945 is also documented in various laws
and regulations, among others in the Law Number 41 of 1999 regarding
Forestry, the Law Number 39 of 1999 regarding Human Rights, the Law No
32 of 2004 regarding Regional Government, the Law No. 31 of 2004 regarding
Fishery, and the Law Number 27 of 2007 regarding the Management of the
Coastal Zones and Small Islands.

Various regional regulations (Perda) and decrees of the regional heads
have also been formed at the level of regional government that acknowledge
the presence of the adat village, among others in: the Province of West Sumatera
by the Regional Regulation (Perda) Number 9 of 2000 regarding Principal

6  Republik Indonesia, Oendang-Oendang Dasar (The Constitution), BRI Year II No. 7 of 1946,
elucidation to Article 18.
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Provisions on the Government of the Nagarias amended by the Regional
Regulation (Perda) No. 2 of 2007 regarding Principles on the Government of
Nagari, the Province of Bali by Perda Regional Regulation (Perda) Number 3 of
2001 regarding The Pakraman Village, as amended by the Regional Regulation
(Perda) Number 3 of 2003, and the Decree of the Regent of Tana Toraja Number
2 of 2001 regarding The Government of Lembang.”

The acknowledgment of unities of adat law communities in the
Constitution of 1945 has led to one among the other formal requirements for
the application to conduct a judicial review on a Law is that the unities of
adat law communities are subject to the various qualifications as governed in
the Constitution, namely:® (1) to the extent it is still alive; (2) conform to the
development of the society; and (3) conform to the principle of the Unitary
State of the Republic of Indonesia as governed by the laws. Based on Article 3
of the Law Number 5 of 1960 regarding the Principles of Agrarian Affairs, there
are several requirements for the adat law communities to be acknowledged by
the state, namely:’ (1) to the extent they are still existing; (2) conform to the
national interest, and (3) it is not contradictory to a higher regulation.

The provision of Article 67 of the Law Number 41 of 1999 regarding
Forestry governs that adat law communities are acknowledged if in reality

they comply with certain conditions, among others:" (1) the community is still

7 Nurul Elmiyah, et al., as quoted by Novrizal Bahar and Owen Podger, Memberdayakan Desa
Naskah Akademik Pokok-Pokok Pikiran Pembentukan Undang-Undang tentang Desa (Empowerment
of the Village, Academic Paper on Basic Thoughts for the Drafting of the Law on Villages), (Jakarta:
DRSP-USAID, 2009),p. 37.

8  Republik Indonesia, Perubahan Kedua Undang-Undang Dasar Negara Republik Indonesia Tahun
1945 (Second Amendment to the Constitution of the State of the Republic of Indonesia of 1945), op
cit., Article 18B paragraph(2).

9  Republik Indonesia, Undang-Undang Pokok Agraria (Law on the Principles of Agrarian Affairs),
Law Number 5, LN No. 104, LN of 1960, TLN No. 2043, Article 3. Dalam Article 3 of the
Law Number 5 of 1960 diatur serbagai berikut: “...pelaksanaan hak ulparagraphdan hak-hak
serupa itu dari masyarakat-masyarakat hukum adat, sepanjang menurut kenyatanya masih
ada, harus sedemikian rupa sehingga sesuai dengan kepentingan nasional dan negara, yang
berdasarkan atas persatuan bangsa serta tidak boleh bertentangan dengan Undang-Undang
dan peraturan-peraturan lain yang lebih tinggi.”

10 Republik Indonesia, Undang-Undang Kehutanan, of the Law Number 41, LN No. 167, LN of
1999, TLN No. 3888, Article67. InArticle 67 of the Law Number 41 of 1999 it is governed as
follows:

“(1) The adat law community to the extent it is still existing and its existence is acknowledged has the right:

a. to conduct reap on forests products for fulfillment of the daily needs of the respective adat
community;
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in the form of a community (Indonesian: paguyuban; Dutch:rechtsgemeenschap;
German: Rechtsgemeinschaft); (2) they still have the institution in the setting of
its adat ruler; (3) they have a clearly defined adat law territory; and (4) they have
institutions. In the Verdict of the MK-RI (Constitutional Court) Number 31/
PUU-V/2007 regarding the Review of the Law Number 31 of 2007 regarding
The Formation of the City of Tual in the Province of Maluku against the
Constitution of 1945, the Constitutional Court was of the opinion that a unity
of an adat law communitymay be stated as de facto existing (actual existence),
either territorially, genealogically, as well as functionally at least containing
the elements of:"' (1) the members of the community still possess an in-group
feeling; (2) it has adat government institutions; (3) it still possesses adat assets
and/or adat objects; and (4) it has a set of adat law norms; and (5) particularly
for unities of adat law communities of a territorial nature, they must have the

element of a certain territory.

The unities of adat law communities along with their traditional rights
are perceived to be conforming to the development of the society if those unities
of adat law communities:'? (1) have an existence which is acknowledged based
on the prevailing law that reflects the development of values deemed ideal in
the current society, either law of a general nature as well as in sectoral terms,
like in the agrarian field, forestry, fishery, et cetera as well as in the regional
regulations, and (2) the substance of those traditional rights is acknowledged
and respected by the members of the unity of the respective community and
also by the society at large, and is not contradictory to human rights. Such
unity of an adat law community does not disturb the existence of the Unitary
State of the Republic of Indonesia as a political entity and a legal entity if

b. to conduct forest management based on the prevailing adat lawand is not contradictory to the laws; and
c. to acquire empowerment in order to increase its welfare.

(2) Confirmation of the presence and elimination of the adat law community as mentioned in
paragraph(1) shall be stipulated by Regional Regulation.

(3) Further provisions as mentioned in paragraph(1) and paragraph(2) shall be regulated by
Government Regulation.”

11  The Constitutional Court of the Republicof Indonesia, Pengujian Undang-Undang Nomor31
Tahun2007 tentang Pembentukan Kota Tual di Provinsi Malukuterhadap UUD Negara RI
Tahun1945 (Judicial Review against the Law Number 31 of 2007 regarding the Formation of the City
of Tual in the Province of Malukuvis-a-vis the Constitution of the State of the Republic of Indonesia
of 1945, Number 31/PUU-V/2007, 18 June 2008.

12 Ibid.
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namely:® (1) its existence does not threaten the sovereignty and integrityof
the Unitary State of the Republic of Indonesia, and (2) the substance of the
adat law norms conforms to and is not in contradiction with the laws and

regulations.

The acknowledgment of unities of adat law communities bears four
consequences. Firstly, a unity of a community is acknowledged as a unity of a
legal community so that it can act as a legal entity distinct from its individual
members. This status places the unities of adat law communities as legal
subjects equal to other legal subjects, either in person as well as legal entities
(public as well as private entities). As such, rights and obligations can be
attached to the unities of adat law communities, while they can also take legal
acts as one entity. Adat law communities can have certain ownership rights,
such as over a certain plot of land or certain zone (the ulayat right), as well as
bearing legal obligations as a result of the acts they have taken.

Secondly, the acknowledgment of the state of the rights and obligations
as well as ownership of the unities of the adat law communities. By itself
the state cannot arbitrarily revoke or cross against the ownership rights or
certain control of the adat law communities, even if that is in the interest of
development.

Thirdly, by the time there is an acknowledgment of a unity of an adat law
community, by itself the state acknowledges the legal system that shapes and
establishes such unity of community as a unit of a legal community. The same
rules for the state at the time the state acknowledges a corporation as a legal
entity, to the effect that the state acknowledges the set of corporate legal rules
made by and which governs such corporation. As such, the acknowledgment
of unities of adat law communities also covers and directly constitutes the
acknowledgment of the state of the existence of the adat law so formed,
developing, and prevailing over the said community. The consequence of this
acknowledgment is that the adat law is placed as part of the national legal
system which should be nurtured and enforced.

Fourthly, the acknowledgment of unities of adat law communities by
itself results in the acknowledgment of the structure and order of government

that are formed based on the norms of the local constitutional adat law. In other

13 Ibid.
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words, the state cannot simply compel a uniform government structure for
the whole territory of Indonesia if indeed the unities of adat law communities
have their own structure. This is the circumstance in the context of regional
government in Indonesia that leads to the formation of the status of special

regions and regions with special characteristic in certain zones.

D. The Verdict of the Constitutional Court of Indonesia related to the
Social Rights of Unities of Adat Law Communities

As an institution safeguardingthe Constitution, the MK-RI
(Constitutional Court) bears the obligation to safeguard, to protect, and to
restore the social rights, particularly the adat law communities. By its Verdicts,
the MK-RI (Constitutional Court) has proven that all efforts and acts that
ignore or harm the social rightsof the adat law communities cannot be justified.

In the course of ten years, the MK-RI (Constitutional Court) has ruled
on cases related to the protection of the constitutional rights of the adat
law communities. They can be encountered among others in the Verdict
Number 55/PUU-VIII/2010 in the case of Review against the Law Number
18 of 2004 regarding Plantations. By that verdict the MK-RI (Constitutional
Court) cancelled the provision of Article 21 and Article 47 paragraph (1) and
paragraph (2) of the Law on Plantationsas the said provisions were deemed
to benefit the plantation entrepreneurs or companies, but ignores the rights
of the local communities and the adat communities as the owners of the ulayat
right over the lands. Based on the said verdict of the MK-RI (Constitutional
Court), the local and the adat law communities in all over Indonesia have a
solid ground to struggle for their constitutional rights that to date have been
violated by plantation companies by means of legislation and the support of

the state apparatus.

Moreover, by virtue of the Verdict Number 3/PUU-VIII/2010 in the
Review against the Law Number 27 of 2009 regarding the Management of the
Coastal Zones and Small Islands, the MK-RI (Constitutional Court) cancelled
the provisions related to the Rights of Cultivation of Coastal Waters (HP-3).
In its consideration, the MK-RI (Constitutional Court) stated that the HP-3
potentially gives cause to the disappearance of the rights of the hereditary
rights of the adat communities, whereas those rights possess characteristics

that cannot be eliminated to the extent that the respective adat community
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still exists. Based on this verdict the cultivation of zones of coastal waters
and small islands may no longer leave behind the coastal communities,
particularly the adat communities who have managed the respective coastal

waters since time immemorial.

The confirmation of protection for the adat law communities can also be
met in 2 (two) verdicts in the case of judicial review against the Law Number
41 of 1999 regarding Forestry. Firstly, in the Verdict Number 34/PUU-1X/2011,
the MK-RI (Constitutional Court) has ruled conditionally unconstitutional
Article 4 paragraph (3) of the Law on Forestry. This verdict reconfirms the
respect for and protection of the traditional rights of the adat law communities
already set out in the said article, added by the acknowledgment of the rights
of the communities granted by the Law such as property right, right to build,
right to cultivate, and other rights over land.

Secondly, in the Verdict of the MK-RI (Constitutional Court) Number
35/PUU-X/2012 regarding judicial review against the Law on Forestry, the
MK-RI (Constitutional Court) confirmed that adat forests are not state forests.
Based on its status, a forest is distinguished into two kinds, namely state
forests and right forests. Moreover, right forests are distinguished into adat
forests (ulayat right) and forests of individuals/legal entities. Based thereon,
it is no longer possible that a right forest is situated in the territory of a state
forest. Or the other way around, a state forest within a territory of a right
forest and an ulayat right forest within a state forest. The three kinds of status
of forests as such are all controlled by the state at the highest instance.

Based on the said Verdict, the MK-RI (Constitutional Court) obliges
different regulation between state forests and adat forests. As over state
forests the state has full authority to determine its use, utilization, and the
legal relationships within the territory of the state forests, whereas for the
adat forests the state authority is limited to the extent that the content of
the authority covered in the adat forest, namely the ulayat right within one

territorial unity of an adat law community.

As such, adat law communities have the right to open their ulayat
forests to be controlled and the land to be cultivated by them for the sake of
fulfillment of their personal needs as well as that of their families, as it is not
possible to eliminate the rights of the members of the adat law communities.

Nevertheless, that does not mean that the adat communities have arbitrarily
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the right to manage their forests without government regulations. Based on
the said verdict we may understand that by possessing the authority, the MK-
RI (Constitutional Court) cannot afford to let violation be committed against

the social rights of the adat law communities.

At the closing of this presentation, I wish to state that the constitutional
rights of the adat law communities are closely related to the existence of the adat
communities themselves. That said, if the rights of the adat law communities
suffer violation, then the existence of the adat law communities is threatened.
Or else, at least that will ensue in the loss of the adat law communities of their
right to live with dignity in our Republic.

By referring to the provision of the Constitution of 1945 it becomes
pretty clear that first, the existence of the adat law communities has a clearly
defined constitutional basis in the framework of the state of the Indonesian
nation. Second, the adat law communities have a solid basis to defend their
rights as stated in the provisions of the Constitution of 1945.

Along with those two dispositions, the state shall bear at least 2 (two)
main legal obligations.The first obligation is related to the obligation of the
state not to violate human rights, either by means of acts as well as by omission,
including to fully protect the rights of the adat law communities. That said, the
state shall not be allowed to take acts detrimental to the rights of the adat law
communities in all respects, particularly those most frequently related to the
exploitation of natural resources. The state shall not acquiesce by the time a
violation is committed by a third party against the adat law communities. The
second obligation is related to the obligation of the state to make efforts to
prevent violations, to investigate whenever a violation takes place, to conduct
legal process against the violator, and to undertake reparation against the loss
incurred.

Within that context, by virtue of the Verdict of the MK-RI (Constitutional
Court) as above described, apart from protecting the social rights of the
adat law communities, the Constitutional Court has also contributed to the
control over the State in order for the state not to evade from its obligation to
render guaranty for the protection of the constitutional rights of the adat law

communities.
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