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Tirkiye Cumhuriyeti Anayasa Mahkemesine Mahkemenin 52.
Yi1ldoniimii ile ayni zamana denk gelen Asya Anayasa Mahkemeleri ve Muadili
Kurumlar Birliginin Ikinci Kongresine bizi davet ettikleri igin tesekkiir etmek
isterim. Hig siiphesiz, Tiirk Anayasa Mahkemesi demokrasiyi gerceklestirme
ve insan hak ve dzgiirliiklerini koruma yoniinde diger iilkeler i¢in bir kilavuz
ve model olmaktadir. Tiirk Anayasa Mahkemesi hakimlerinden, ¢ogunlukla
Sayin Baskan Hasim Kili¢'in dogrudan talimati altinda gorev yapan Hakimler
Sayin Dr. Bahadir Kiling ve Dr. Ali Riza Coban'dan edindigimiz degerli
bilgileri Filistin'de minnetle karsiliyoruz.

Seckin dinleyiciler,

Genelde, anayasal denetim devlet erklerinin faaliyetinin anayasal
diizene uygun olmasini temin etmeye yoOnelik mekanizmalara isaret
eder ve bu faaliyetler anayasal diizene uygun diismediginde, bunlari
gecersiz ya da uygulanamaz kilar. Ayni sekilde, bahse konu iilkeye bagl
olarak, anayasal denetime iliskin islemler devlet mercilerince (ytiriitme,
yasama, yargt organlari, “ombudsman” (kamu denetgisi), vs.) ya da
bireylerce baslatilabilir. Normatif ya da bireysel eylemlerin anayasal
denetimine iliskin bu islemler dogrudan bireylerce baslatilabildiginde,
bunlar, anayasa hakimlerine dogrudan bireysel erisim yoluyla acilan
davalar olarak nitelendirilirler. Benim bugiinkii sunumum, anayasa
mahkemelerine dogrudan basvuru yoluyla insan haklarinin korunmasi
hakkindadir. Bireysel basvuru, anayasal haklarin bireysel olarak yapilan
eylemler dolayisiyla ihlal edilmelerine kars1 belirli bir ikincil hukuk yolu
olarak tamimlanabilir ki bu yol, haklarinin Anayasa’ya aykir1 sekilde
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etkilenmis olduguna inanan bir kisiye davasini anayasal denetim yapma

yetkisi bulunan bir mahkemeye inceletme olanag: saglar.

Vatandaslar ve devlet arasindaki anlasmanin kosullarini yerine getirecek
sekilde bir demokratik rejim fikri, genel olarak anayasal kontrol ve anayasal
denetimin gelismesinde 6nemli bir rol oynamustir. Devletin demokratik anayasal
istikrarmin korunmasi, milletvekili ¢ogunlugunun ve Devlet mercilerinin
anayasal ¢erceveyi, daha da 6nemlisi, anayasal haklari ihlal etmelerini 6nleyen
bir anayasal denetim sistemi kurarak en iyi sekilde temin edilir. Ancak
bagimsiz bir anayasal denetim, Devlet kurumlarmin yetkisinin bireysel haklara
tam anlamiyla saygi gosterilerek kullanilmasini giivence altina alabilir. Bu
denetim, tiim yetkilerin kanuna tabi kilinmas: ve hukukun kendisinin iistiin

olan anayasal cerceveye uymasi ilkesine isaret eder.

Bunlar, yargmin anayasal denetim yetkisini ve daha belirgin
olarak, bireylerin anayasa yargisi hakkini taniyan ilk mahkeme kararinin
dayandig1 ifade edilen gerekgelerdir. Meshur Marbury v. Madison (1803)
davasinda, Birlesik Devletler Yiiksek Mahkemesi sunu ileri stirmiistiir:”...
kisisel 0zgiirliigiin mahiyeti, elbette ki bir birey ne zaman zarar goriirse o bireyin
kanunlarca koruma altina alinmay: talep etme hakkina dayanmaktadir. Devletin
baslica gorevlerinden biri, bu korumay: saglamaktir.” Anayasa yargisina dogrudan
bireysel erisime iliskin bu somut mesele hususunda, mahkeme sunu ileri
stirmiistiir:“...su genel ve tartismasiz bir kuraldir ki yasal bir hak bulundugunda
ve ne zaman o hak ihlal edilse dava seklinde bir hukuk yolu da bulunmaktadir.”
ABD Yiiksek Mahkemesi kararindan sonra, 19. Yiizyilda pek ¢ok baska iilke,
anayasal denetim mekanizmalarini incelemeye ve kurmaya baslad1. Tiirkiye
bagimsiz bir anayasa mahkemesi kuran ilk tilkeler arasinda oldu. Filistin’in
2006 yilindan bu yana bagimsiz bir anayasa mahkemesini diizenleyen bir
kanunu bulunmasina ragmen, mahkeme kurulmadi. Bagimsiz bir anayasa
mahkemesi bulunmadig: siirece, 2003 Filistin Anayasasinin (Temel Kanunun)
103 ve 104. maddelerinde, Yiiksek Mahkemenin kanunlarin, diizenlemelerin
ve eylemlerin Anayasa’ya uygunlugu ile ilgili meselelerde ve ayn1 zamanda
yetkili organlar arasindaki iligkileri ¢6ziime kavusturmak iizere toplandigi
ve ayrica Anayasa’yl (Temel Kanunu) ve yasalart yorumlama yetkisinin
bulundugu goriilmektedir.

Kendiniz gibi bilgili insanlara insan haklarinin, demokrasinin ve

kamu 6zgiirliiklerinin korunmasina iliskin olarak anayasa mahkemelerinin
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onemi hakkinda konusmak yiizeysel kalabilir. Sizinle iki hususu
paylagabilirim. Ilk olarak: Avrupa Insan Haklari Mahkemesi, bircok kez
Avrupa Insan Haklari Sozlesmesini Avrupa kamu diizeninin anayasal
bir aract olarak nitelendirmistir. Bu gercek, pek ¢ok yazari Avrupa Insan
Haklar1 Mahkemesinin bir Anayasa Mahkemesi olmasi gerektigini 6nermesi
yoniinde tesvik etmistir. Bagkalarinca kasi ¢ikilmasina ragmen bu tartisma,
insan haklarinin, demokrasinin ve kamu ozgirliiklerinin korunmasina
iliskin olarak Anayasa Mahkemelerinin onemi konusunda agik bir fikir
vermektedir. Ikinci olarak, Giiney Afrika Anayasasi’ndaki egemenlik
tamamen acikliga kavusturulmamistir ki bu da pek ¢ok yazarin egemenligin
Anayasa Mahkemesinde goriilebilecegine inanmasina sebep olmustur. Yani,
bu, artik Parlamentonun bir kanunun gecerli olup olmadigina dair nihai

s0zii soylememesi anlamina gelir.

Bu sunumda, bireylerin yaptig1 dogrudan basvuru ile ilgili Filistin
deneyimini ve modelini diger yerlesmis tecriibelerle kiyaslayarak sunmaya

calisacagim.

Filistin halkinin pek ¢ok insan haklariihlallerine ve kamu 6zgiirliiklerine
iliskin kisitlamalara yol acan yabanci isgaller altinda bulunmus oldugu gercegi
dikkate alindiginda, Filistin Anayasasi’min (Temel Kanun 2003) mimarlar
insan haklarinin tam olarak korunmasini temin etmeye calismislardir.
Anayasa'nin (Temel Kanunun) 2. boliimiinde insan haklar1 ve kamu
ozgiirliikleri diizenlenmistir. Bu korumalar, kanun oniinde esitligi, cinsiyete,
irka, renge, dine dayali olarak hi¢bir sekilde ayrimcilik yapilmamast hakkini
kapsamaktadir. Diger haklar, sosyal, ekonomik ve siyasi haklar1 igerecek
sekilde siralanirlar. Bolgedeki diger Anayasalarla kiyaslaymca bu Anayasa
(Temel Kanun) ile sunun agiklandig1 goriiliir: “Herhangi bir kisisel 6zgiirliige,
insanlarin ozel hayatinin kutsalli§ina veya kanun ya da bu Anayasa (Temel Kanun)
ile giivence altina alinmis herhangi bir hak ya da 6zgiirliige yonelik bir ihlal, su¢
olarak goriiliir. Bu tiir ihlallerden kaynaklanan ceza ve hukuk davalari, zamanasimin
belirleyen kanun veya hiikiimlere tabi kilinamazlar. Ulusal Yetkili Makam, bu sekilde
zarar gorenlere adil bir hukuk yolu temin eder.”

U(; hafta 6nce, Bagkan, agirlikli olarak insan haklari, kadin ve ¢ocuk
haklar1 hususunda 15 uluslararasi anlasmaya katilmak {izere mektuplar
imzaladi1. Insan haklarina iliskin bu sézlesmelerin olas: etkisi, cok Gnemli,

olumlu olacak ve memnuniyetle karsilanacaktir. Bu anlagmalar, Filistin
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Hiikiimeti'ne milli kanunlar1 uluslararas:1 standartlar1 karsilayacak sekilde
uyarlamasi yoniinde ytiikiimliiliikler getirir. Eger bireyler, anayasal haklarmin
ihlal edildigini anlarlarsa, bu adim onlar1 bu anlasmalara bagvurmaya tesvik
edecektir. Bagkanin bu anlagmalar1 kosulsuz olarak imzalamis oldugunu

o0grenmek cok ilgingtir.

Ne var ki, uluslararasi hukukun dogrudan etkisine iliskin olarak,
Filistin Anayasast (Temel Kanunu) ile diizenleme yapilmamaktadir. Bu
ylizdendir ki Filistin'de uluslararasi hukukun milli kanunlarin iizerinde ya
da milli kanunlardan iistiin oldugunu sdyleyemeyiz (monizm sistemi). Bana
gore, bu uluslararas1 anlasmalara uyum saglamak icin Filistin mevzuatinda
degisiklik yapma ihtiyact vardir (diializm sistemi). Filistin hukukuna gore,
Baskanin bu anlasmalar1 Bagkanlik kararnameleriyle diizenlemesi (¢ikarmasi)
ve Filistin Resmi Gazetesi'nde yayimlatmas: miimkiindiir; bu durumda, bu
anlagsmalar milli kanunlarin parcasi haline gelirler ve mahkemeler bunlar
uygulayabilirler (Hibrid/ Karma sistem). Her durumda, Filistin'de Anayasa
Mahkemesi olarak toplanan Yiiksek Mahkemenin uluslararasi anlasmalarmn

Filistin'de dogrudan uygulanmasini nasil ele alacagini gormek ilging olur.

Sunu bilmek enteresandir ki Yiiksek Mahkemenin kanunlarin,
diizenlemelerin ve eylemlerin Anayasa’ya uygunluguna iligkin yarg:
yetkisini iistlenmesi sebebiyle, basvurularin %95i bireylerin dogrudan
bagvurusu yoluyla yapilmaktadir. Bu davalarin ¢ogu, askeri mahkemelerin
sivilleri yargilama yetkisinin Anayasa’ya uygunlugu gibi, hassas siyasi
meselelerle ilgilidir. Anayasal denetim Filistin’e yeni getirilmis oldugundan,
Yiiksek Mahkemenin isi az olmustur. Mahkeme, insan haklarinin ve kamu
ozgiirliiklerinin korunmasi hususunda heniiz etkili olup gercek anlamda bir
degisime gitmis degildir.

Filistin Anayasasinin (Temel Kanununun) 103. maddesi sunu
ongormektedir: “Yiiksek bir Anayasa Mahkemesi su hususlari ele almak iizere
kanun yoluyla kurulur: (a) kanunlarin, diizenlemelerin ve bagka ¢ikarilmis kurallarin
Anayasa’ya uygunlugu; (b) Anayasanmn (Temel Kanunun) ve yasalarin yorumu; (c)
yargr kurumlart ve yarg yetkisi olan idari kurumlar arasinda ortaya ¢ikabilecek olan

gorev uyusmazliklarimin ¢oziimii”.

Filistin Yiiksek Anayasa Mahkemesinin belirli yetkileri, Filistin
Anayasasi'nin (Temel Kanununun) 103. maddesinin hiikiimlerini izleyen (bagh

kalan) Anayasa Mahkemesi Kanunu’'nun 24. maddesinde belirlenmistir. Madde
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24 (1), “kanunlara ve diizenlemelere iliskin anayasal denetim” uygulamak amaciyla
mahkeme i¢in genel bir yetki belirler. Madde 27 (1) ve (3) ve madde 25 (1) ile
ilgili olarak bu hiikiim, bireylerin anayasa yargisina {ig tiir dogrudan erisimine
yonelik gerekgeleri temin eder: Ilk olarak, madde 27 (3) sikayet baglaminda
sunu ongormektedir: “eger davacilar yarg1 yetkisi bulunan bir mahkeme ya da kurum
oniinde davamn goriilmesi esnasimda kanun hiikmiinde kararnamede, diizenlemede
ya da karardaki bir hitkmiin Anayasa’ya aykiriliimi iddia etmislerse” soruna iliskin
karar verilmesi igin Anayasa Mahkemesine bagvurabilirler. ikinci olarak, madde
27 (1), kanun ve diizenlemelere kars1 “bu kanunun 24. maddesi uyarimca magdur
tarafca mahkeme oniinde dogrudan dava yoluyla ortaya konan” aracisiz normatif
bir sikayeti ongdrmektedir. Uciincii olarak, bu calismada Anayasa Mahkemesi
Kanunu'na getirilen yorum, 6zellikle madde 25 (1), (2) ve (3) ile baglantili olarak
maddeler 24 (1) ve 27 (1)’e getirilen yorum, bu maddelerin yetkili mercilerin
eylemlerine karst magdur tarafin mahkeme Oniine aracisiz dava yoluyla
getirdigi dogrudan bireysel basvuruyu da ongordiiglinii diistinmemize
izin verir. Anayasa Mahkemesi Kanunu'nun magdur kisinin kisitlama ya da
siirlama olmaksizin bagvuru yapabilmesini 6ngordiigiinii 6grenmek ilgingtir.
Bu, Anayasa Mahkemesine fazla yiik getirilmesine yol agabilir.

Pek ¢ok kabul edilebilirlik kogulu olabilir. Genelde bunlar, bagvurulara
yonelik zaman sinirlarini kapsamakta ve basvuranlarin dogrudan ve gercek
anlamda menfaatini, basvuranlarin kanuni (avukatla) temsilini gerekli
kilmakta ve de eylemin ya da islemin mahiyetine bagh olarak diger gerekli
resmi 6n kosullardan olugsmaktadr.

Adalet Bakanligi, bireylerin yaptigi dogrudan basvuruya sinirlama
ya da kisitlama mekanizmalar: getirmek igin Filistin'de anayasal denetimi
diizenleyen kanunda degisiklikler getirmeye c¢alismistir. Fakat bu
degisikliklere sivil toplum kuruluslari, esasen insan haklar1 orgiitleri kars:
¢ikmistir, ¢iinkii bunlar bireylerin mahkemeye dogrudan bagvurabilmelerini
sona erdirme anlamina gelmekteydi. Onerilen degisiklikler ile bireylerin
ancak devlet organlari ya da Filistin Insan Haklar1 Komisyonu (“Ombudsman”,

Kamu Denetgisi) yoluyla dava acabilmeleri 6ngoriilmektedir.

Aslinda, diger tecriibeler gostermektedir ki kabul edilebilir farkli bir
sinirlama, mahkemelere fazla is verilmesini 6nlemek iizere getirilebilir. Bu
sinirlamalarin Anayasa Mahkemelerinin kendi rollerini yerine getirmelerine

izin vermek ic¢in esnek olmalari gerekir. Bu esneklik, 1995 Giiney Afrika
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Anayasa Mahkemesi igtﬁzﬁgﬁnde mikemmel sekilde ifade edilerek su
sekilde ongoriilmiistiir: “Mahkeme Anayasa’min 100. boliimii agisndan ancak
meselenin ivedi oldugu, ya da kamusal alanda onemli oldugu istisnai kosullarda,
olagan yontemlerin kullanilmasiyla icap eden gecikmenin kamu menfaatlerine zarar
verecegi ya da adaletin amaclarina ve iyi yonetime zarar verece§i yerde dogrudan

erisime izin verir.”

Alman ve Tiirk modelleri de, davalarin esasa, gecerli gerekgelere
dayanarak ve seffaf bir sekilde filtrelenmesine iliskin ¢ok iyi 6rneklerdir. Bu

tedbirler soyledir:

Zaman sinirlari, bagvuru islemlerine ve mahiyetine bagli olarak
belirlenebilir. Herkesin belirli bir siire sonra bir eylemin gecerliligine yonelik
olarak itirazda bulunulamayacagini bilmesi icin, bu son tarihler hukuki
belirlilik agisindan 6nemlidir.

Anayasa Mahkemesi Kanunu (PLHCC), bireylerce getirilen davalar

i¢in herhangi bir zaman sinir1 ongérmemektedir.

Alman ve de Tiirk modelinde bir aylik smnir getirildi. Federal Almanya
Anayasa Mahkemesi Kanununun 93. maddesi ile su belirtilir:“(1) Tam kararin
sikdyet sahibine tebligi ya da gayr: resmi olarak bildirilmesi, beyan edilmesi ya da
iletilmesinden itibaren bir ay icerisinde anayasa sikdyeti icin basvuru yapilir ve
sikdyetin dogrulugu kamitlanir. Eger sikdyet sahibine yasal olarak bir tebligde
bulunulmadiysa, sikdyet sahibi isterse bu zaman simiri ertelenir. Tam karar sikdyet
sahibine mahkeme tarafindan ya da re’sen ya da davada taraf olanca teblig edilene

kadar bu zaman simir1 ertelenmeye devam eder.”

Federal Almanya Anayasa Mahkemesi Kanunu'nun (GLFCC) madde 93
(2) uyarinca, eger bir sikayet sahibi kendi hatasi olmadan bu zaman smirina
uyamadiysa, talebi dogrultusunda restitutio in integrum (eski halin iadesi) ilkesi
gegerlidir. Yasal islemin ihmali nedeniyle basvuru bir zaman siur1 igerisinde
ytriitiilmelidir. Zamanasimin dolmasindan sonra, bir yildan daha geg bir siire
iginde talepte bulunulursa, basvuru gegersiz olur. Sikayet sahibinin avukatmin

hatasi, sikayet sahibinin bizzat kendisinin hatasina esit say1lir.

Madde 93 (3) ile ifade edilen sudur ki eger sikdyet, dogrudan davanin
kabul edilebilir olmadig1 bir kanuna ya da hiikme yonelikse, bu sikayet
ancak kanunun yiiriirliige girdigi ya da hitkmiin agiklandig: bir y1l icerisinde
getirilebilir.
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Basvuranin Dogrudan ve Gercek (Aktiiel) Menfaati

Anayasa Mahkemesi Kanunu'nun madde 27 (1)i dogrudan
basvuruyu kimin getirmesi yasal (mesru) ise o kisinin “magdur” kimse
oldugunu kabul edilmesi gerektigi hususuna isaret etmektedir. Ancak,
dogrudan magdur olan, s6z konusu hiikmiin ya da kanunun gegerliliginin
sona erdigi dava icin sahsen bagvuramadiginda, sikayeti bir baskas1 adina
getirme imkani hakkinda hicbir sey soylenmemektedir. Ne var ki, bir sivil
toplum kurulusunun milli menfaat adina dava actig1 goriildii ki burada
hakimlerin gorevden alinabilecegini éngdren kanun, 2005 yilinda gegersiz

ve Anayasa’ya aykir1 addedildi.

Gegerlilik

Ogretide gegerlilik ifadesi sikayetin kabuliiniin s6z konusu hak ihlali
i¢in uygun bir hukuk yolu olabilme durumuna isaret eder. Eger sikayetin
kabulii, ihlal edilen hakkin yerine getirilmesinde kayda deger bir etki

yaratmayacaksa, sikayetin kabul edilmeyecegi anlamina gelir.

Basvurunun Sekli Kosullar1

Basvurunun sekli kosullary, ilgili dava ve islem tiiriine gore degisebilir.
Normatif sikayete iliskin davalar, siklikla yazili olarak yiiriitiiliir ve belirli
kurallara bagh olurlar. Bireysel bagsvurularda kabul edilebilirlik kurallarinin
daha az kati ve esnek olmalari gerekir. Kabul edilebilirlik incelemesi,
Mahkemenin actk¢a dayanaktan yoksun olan ya da sekli, usule iliskin hatalar1
bulunan ya da yetkisizlik dolayisiyla bir basvuruyu reddetmesine izin veren

yararli bir aragtir.

Anayasa Mahkemesi Kanunu'nun 28. maddesi, kabul edilebilirlige
iliskin genel kosullar1 belirleyen tek hiikiimdiir. Bu madde, mahkemeye
getirilen anayasa sikdyetine ya da havale yoluyla gelen davalara iliskin
¢ikarilan kararin “Anayasa’ya aykiri oldugu iddia edilen kanun hiikmiinii, anilan
kanun hiikmiiniin aykirr diistiigii ileri siiriilen ilgili anayasal hiikmii, aykirilik
iddasinin gerekgelerini” igermesi gerektigini ongortir.

Bu maddeye iliskin olan ilk yorum sudur ki eger Filistin'deki dogrudan
basvuru, kanunu ve bireysel eylemleri kapsamaktaysa, bu maddenin, yalnizca
“kanun hiikmiine” degil ayn1 zamanda itiraz edilen eyleme yer verilerek, bireysel

basvuru kapsaminda agik¢a uygulanacak sekilde degistirilmesi gerekir.
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Tkinci bir yorum ise Filistin hukukunun kabul edilebilirlik incelemesini
belirli bir usul asamas: olarak acikca addetmemesidir. Almanya’da,

“

Anayasa’nin (Temel Kanununun) madde 94 (2)’si ile kanunun “...sikdyetin
karara baglanmak tizere kabul edilip edilmeyeceginin tespit edilmesine yonelik ayr1 bir
kanuni diizenleme dngorebilecegi” belirtilmektedir. Kisacasi, Federal Almanya
Anayasa Mahkemesi Kanunu'nun madde 93a’s1 “(1) Bir anayasa sikdyetinin

kabuliiniin gerektigini” tespit etmektedir.

Almanya’da ve Sili'de belirli kabul edilebilirlik sartlari ile ilgili olarak,
yukaridaki 48-59, 71-74, 81, 87 ve 95-96 sayilarina atifta bulunuyoruz.

Kabul edilebilirlige iliskin karara gelince, Filistin hukukunda Filistin
Anayasa Mahkemesi Kanunu'nun madde 29 (1)’i hari¢ olmak iizere hicbir
sey ifade edilmemektedir ki bu anilan madde ise, sikdyet basvurusunun,
genel mahkemece kabul edilmedigi durumda, bir bagvuru yapilmasin

ongormektedir.

Almanya’'da, Federal Almanya Anayasa Mahkemesi Kanunu'nun madde
93d’si, kabul edilebilirlige iliskin kararn durusma olmadan alinacagmni ifade
etmektedir. Bu karara itiraz edilemez. Anayasa sikayetinin kabul edilemezligi
icin gerekge istenmez. Almanya'da ve Federal Almanya Anayasa Mahkemesi
Kanunu'nun 24. maddesine gore, kabul edilemez ya da acik¢a mesnetsiz
bagvurular Mahkemenin oybirligiyle aldig1 bir kararla reddedilebilirler.

Kabul edilebilirlik yonteminin Filistin hukukunda agik¢a belirlenmis
olmas: gerekir ve kabul edilebilirlik 6n kosullarinin agitk¢a tanimlanmasi
ve sistematiklestirilmesi gerekir. Kabul edilebilirlik yonteminin zaman
sinirlarini, bagvuranin gergek menfaatini, gegerliligi, hukuk yollarin titketme
ilkesini ve diger sekli kosullar: acitk¢a kapsamasi gerekir.

Son olarak, mahkemenin bu davalar1 esasa, kamu menfaatine, miiteessir
kisinin menfaatine, biitiin olarak topluma olan etkisine dayal gerekgelerle
kabul ya da reddetmesi yoniinde takdir yetkisinin olmak zorunda olduguna
tekrar deginmeye deger. Bu kurallar, Gliney Afrika Mahkemesinin koydugu
kurallara benzer sekilde, hakimlerce de gelistirilebilir. Kararlarindan birinde,
Besserglik kars1 Ticaret, Sanayi ve Turizm Bakan1 davasinda, Hakim O’Regan
demistir ki “...Bu asamada, basvuranin neredeyse oniinde hicbir uygun basvuru
yolu kalmamistir. Dogrudan erisime yonelik basvurusunu ele alip yargilama yapmay:
reddedecek olursak, baska bir yerde ¢are bulma ihtimali ¢ok diisiiktiir.”
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Distinguished audience,

In general, constitutional review refers to the mechanisms for ensuring
that the activity of state powers confirms to the constitutional order, and
when they do not to declare them invalidated or inapplicable. In the same
way, depending on the country in question, the procedures of constitutional
review can be initiated by state authorities (executive, legislative, judicial
organs, ombudsman, etc) or by individuals. When these procedures of
constitutional control of normative or individual acts can be directly launched
by individuals, it is called a case of direct individual access to constitutional
justices. My paper today is about the protection of human rights by means
of direct application to constitutional courts. The individual complaint can

be defined as a specific secondary legal remedy against the violation of

1 This speech is based on some parts on, and inspired by, the work of Dr. Emilio Dabed
“Report in Direct Individual Access to Constitutional Justice in Palestine: A comparative
Study” 2012.
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constitutional rights by individual acts, which enables a person, who believes
his/her rights have been unconstitutionally affected, to have the case heard by

a court with the competence to perform the constitutional review.

The idea of a democratic regime as fulfilling the conditions of a
contract between citizens and the state has been central in the development
of constitutional review and constitutional control in general. The safeguard
of the democratic constitutional stability of the State is best assured by
establishing a system of constitutional review, preventing parliamentarian
majorities and State authorities to violate the constitutional framework
and, more importantly, the constitutional rights. Only an independent
constitutional review can guarantee that the power of State institutions is
exercised with full respect to individual rights. It implies the principle that all
powers are subjected to the law and that law itself conforms to the superior

framework of the constitution.

These are precisely the grounds on which the first court decision
recognizing the power of the judiciary to constitutional review and, more
specifically, the right of individuals to constitutional justice is based. In
the famous case Marbury v. Madison (1803) the Supreme Court of the
United States advanced inits reasoning that “...the very essence of civil liberty
certainly consists in the right of every individual to claim the protection of the laws,
whenever he receives an injury. One of the first duties of government is to afford
that protection”. Regarding the specific issue of direct individual access to
constitutional justice the court asserted that “...it is a general and indisputable
rule, that where there is a legal right, there is also a legal remedy by suit or
action at law whenever that right is invaded.” After the U.S. Supreme Court
decision, many other countries during the 19th century started studying and
establishing constitutional review mechanisms. Turkey was among the first
nations to establish an independent constitutional court. Although Palestine
has a law regulating an independent constitutional court since 2006, but the
court was not established, in the absence of an independent constitutional
court, the Basic Law of Palestine of 2003 in articles 103 and 104 stipulates
that the High Court convenes in matters related to the constitutionality
of laws, regulations and actions, as well as to solve the relations between
organs of the authority, and has the jurisdiction over interpreting the basic
law and legislation.
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It might be superficial to speak about the importance of constitutional
courts in the protection and safeguarding human rights, democracy and
public freedoms to knowledgeable people like you. I may share with you
two points. First: The European Court of Human Rights has, in several times,
characterized the European Conventionof Human Rights as a constitutional
instrument of European public order. This fact prompted many authors
to suggest that the European Court of Human rights should become a
constitutional court. This discussion, although was opposed by others, gives
us a clear hint on the importance of constitutional courts in the protection
of human rights, democracy and pubic freedoms. Second it is interesting to
learn that the sovereignty in the South African Constitution was not made
absolutely explicit, which led many authors to believe that the sovereignty
can be found in the constitutional court. That means that the Parliament no

longer has the ultimate say over whether a law is, or is not, valid.

In this paper I will strive to present the Palestinian experience and
model, related to the direct application by individuals, comparing the
Palestinian Model with other established expenences.

Given the fact that the Palestinian people has been under foreign
occupations, whichled tomany kind of human rights violations and restrictions
on public freedoms, the architects of the Palestinian Basic Law of 2003, strove
to ensure that Human rights would be fully protected. Chapter 2 of the Basic
Law regulated human rights and public freedoms. Protections guaranteed
include the rights of equality before the law, the right of no discrimination
based on gender, race, color, religion. Other rights are listed, including social,
economic and political rights. Comparing to other constitutions in the region,
the Basic Law went to declare that ‘Any violation of any personal freedom, of the
sanctity of the private life of human beings, or of any of the rights or liberties that have
been guaranteed by law or by this Basic Law shall be considered a crime. Criminal
and civil cases resulting from such violations may not be subject to any statute of
limitations. The National Authority shall guarantee afair remedy to those who suffer
from such damage” .

Three weeks ago, the President signed letters to join 15 international
treaties, mainly in human rights, women and children rights. The prospective
impact of these conventions on human rights will be very significant, positive

and welcomed. These treaties put obligations on the Palestinian Government
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to adapt the local laws to meet the international standards. This move
will encourage individuals to resort to these treaties if they feel that their
constitutional rights are violated. It is very interesting to learn that the PA

signed these treaties without making any kind of reservation.

However, the direct effect of international law is not regulated by
the Palestinian Basic Law. This is why we cannot say that international law
in Palestine is above or superior local laws (the monism system). In my
opinion, there is a need to modify the Palestinian legislation in order to meet
these international treaties (dualism system). It is possible, according to the
Palestinian law, that the President issue these treaties by Presidential decrees
and publish them in the Palestinian Gazette, in this case these treaties become
part of the local laws and courts can implement them (Hybrid system). In
all cases it will be interesting to see how the High Court in Palestine which
convenes as a constitutional court will deal with the direct application of

international treaties in Palestine.

It is interesting to know that since the High Court assumed its
jurisdictions over the constitutionality of laws, regulations and actions, 95% of
applications are made via the direct application by individuals. Most of these
cases are related to sensitive political matters, such as the constitutionality of
the military courts’ jurisdiction over civilians. Since constitutional review in
Palestine is newly introduced, the work of the High Court has been modest.
The Court is yet to make real change and be efficient in the protection of
human rights and public freedoms.

The Article 103 of the Palestinian Basic Law stipulates that: “A High
Constitutional Court shall be established by law to consider: (a) the constitutionality
of laws, regulations, and other enacted rules; (b) the interpretation of the Basic Law
and legislation; (c) Settlement of jurisdictional disputes which might arise between
judicial entities and administrative entities having judicial jurisdiction.

The specific competences of the Palestinian High Constitutional
Court are established in Article 24 PLHCC which follows the provisions
of Article 103 PBL. Article 24 (1) establishes a general competence for
the court in order to exercise “constitutional supervision and control on the
laws and regulations”. This provision, in relation with Article 27 (1) and
(3) and Article 25 (1), (2) and (3), provide the grounds for three types of
direct access to constitutional justice by individuals: First, Article 27 (3)
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establishes the complaint sub lite by providing that “If the litigants pleaded
during the hearing of the case before any court or body having judicial authority
the unconstitutionality of a provision in the law decree, regulation, or a decision”
they can resort to the constitutional court to decide the question. Second, Article
27 (1) establishes a direct normative complaint against law and regulations
“through the original direct action that is raised by the aggrieved before the court
in accordanceto article (24) of this law.” Third, the interpretation given in this
study to the PLHCC, specifically to Articles 24 (1) and 27 (1) in relation to
Article 25 (1), (2) and (3), allows us to think that these articles establish as
well a direct individual complaint against acts of authority through the
original direct action that is raised by the aggrieved before the court. It
is interestingto learnthat the PLHCC provided that the aggrieved person
can apply a case without restrictions or limitations. This might lead to the

overburdening of the Constitutional court.

The conditions for admissibility can be many. Generally they
include time-limits for applications, and require direct and actual interest
of the applicants, legal representation of the applicants, and other formal

prerequisites depending on the nature of the action or procedure.

The Ministry of Justice tried to introduce changes to the law regulating
constitutional review in Palestine in order to introduce limitation or restrictions
mechanisms to direct application by individuals. But these changes were
challenged by civil society institutions, mainly human rights originations,
since they meant to end the ability of individuals to address the court directly.
The proposed changes stipulate that individuals can only file a case via the
organs of the state or via the Palestinian Commission for Human Rights (the

ombudsman).

In fact other experiences show us different acceptable limitation can be
imposed to avoid the overburdening of the courts. These limitations should
be flexible to allow constitutional courts to exercise its role. This flexibility is
excellently reflected in the South African Constitutional Court Rules of 1995
which provided that “the court shall allow direct access in terms section 100 of the
Constitution in exceptional circumstances only where the matter is of such urgency,
or otherwise of such public importance, that the delay necessitated by the use of the
ordinary procedures would prejudice the public interests or prejudice the ends of
justice and good government”.
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The German and the Turkish models are also very good example on
filtering cases based on merits, good reasons and in transparent way. These

measures are:

Time limits may be established depending on the nature and procedures
of the applications. These deadlines are important for legal certainty, so that
everyone can know that after a certain time the validity of an act cannot be

challenged.
The PLHCC does not provide any time limit for cases filed by

individuals.

In the German case and the Turkish as well, one month limit was
introduced. Article 93 German Law of the Federal Constitutional Court states
that “(1) a constitutional complaint shall be lodged and substantiated within
one month since the service or informal notification of the complete decision,
its proclamation or communication to the ® complainant. If the complainant
is not legally notified, this time-limit shall be suspended if the complainant
requests it. The suspension shall continue until the complete decision is served
on the complainant by the court or ex officio or by a party to the proceedings.

According to Article 93 (2) GLFCC, if a complainant was unable to
comply with this time-limit through no fault of his own, he shall on request
be granted restitutio in integrum. The omitted legal action must be carried
out within the time-limit for the request. If this is done, the complainant may
be granted a reversal without need for a formal request. The request shall be
invalid if made later than one year after the expiry of the time limit. The fault
of the complainant’s attorney shall be seen as equal to that of the complainant

himself.

Article 93 (3) states that if the complaint is directed against a law or
some sovereign act against which legal action is not admissible, the complaint
may be lodged only within one year of the law entering into force or the

sovereign act being announced.

Direct and Actual Interest of the Applicant
Article 27(1) PLHCC refers to this condition by providing that who is

legitimate to lodge the direct complaint is the “aggqrieved” person. However,

nothing is said about the possibility of lodging a complaint in someone
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else’s name when the directly aggrieved is unable to personally lodge the
action or the case in which the questioned act or law ceases having validity.
However, it happened that a civil society institution filed a case in the name
of national interest, in this case the judicial authority law deemed void and
unconstitutional in 2005. This law provided that judges can be removed,

which is against an established constitutional rule.

The Standing

The expression standing in the doctrine refers to the condition that the
acceptance of the complaint can be an appropriate remedy for the violation of
the right in question. It implies that if the acceptance of the complaint would
not have any appreciable effect in enforcing the violated right, the complaint
would not be admitted.

Formal Requirements of the Application

The formal requirements of the application can vary depending on the
type of action and procedure involved. Cases of normative complaint are often
made in writing and follow very specific rules. The rules of admissibility in
the case of individual complaints should be less strict and flexible. An exam
of admissibility is a useful tool allowing the Court to reject an evidently
ungrounded application or one with formal, procedural mistakes or lack of
competence.

Article 28 PLHCC is the only provision establishing general conditions
of admissibility. It requires that the decision issued with the referral to Court
(action sub lite) or the legal pleading (constitutional complaint) submitted
before it according to the previous article, should include “the legal provision
whose constitutionality is contested, the relevant constitutional provision
alleged to be in contradiction with the mentioned legal norm, in addition to

the means of contradiction”.

A first comment on this article is that if the direct complaint in Palestine
includes law and individual acts, the provision should be amendedto clearly
apply to the individual complaint by mentioning the inclusion not only of the
“legal provision” but also the act that is contested.

A second comment is that the Palestinian law does not explicitly

consecrate the exam of admissibility as a particular procedural stage. In
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Germany, Article 94(2) GBL establishes that the law “...may provide for a separate
proceeding to determine whether the complaint will be accepted for decision.” In tum,
Article 93a GLFCC establishes that “(1) A constitutional complaint shall require
acceptance”.

Regarding the specific requirements of admissibility in Germany and
in Chile we refer to numbers 48-59, 71-74, 81, 87, and 95-96 above.

Regarding the decision on the admissibility, the Palestinian law says
nothing with the exception of Article 29 (1) PLHCC, which seems to establish
an appeal in the case that the application of complaint sub lite is not admitted
by the ordinary court.

In Germany, Article 93d GLFCC provides that the decision on
admissibility shall be taken without oral proceedings. This decision cannot
be challenged. The refusal to accept the constitutional complaint does not
require reasons. In Germany and according to Article 24 GLFCC inadmissible
or clearly unfounded applications may be rejected by a unanimous order of
the Court.

A procedure of admissibility should be explicitly established in the
Palestinian law and the prerequisites of admissibility should be clearly
identified and systematized. The procedure of admissibility should explicitly
include time-limits, actual interest of the applicant, standing, the principle of

exhausting remedies, and other formal requirements.

Finally, it is worthy to mention again that the court must have the
discretion whether to accept or reject these cases on reasons based on merit,
public interest, the interest of the grieved person, the impact on the society
as whole. These rules can be developed by justices themselves, similar to
what the South African Court established. In one of its decisions, Besserglik
v. Minister of Trade, Industry and Tourism, where Justice O’'Regan said: “the
applicant’s failure to follow the correct procedures may have been influential by the
novelty of the Constitution and its procedures. At this stage, the applicant has almost
no further recourse available to him. Should we refuse to hear his application for direct
access, it is unlikely that he will obtain relief elsewhere” .





