Anayasa Mahkemesi ve Parlamento Arasindaki
Iliskiler: Mevcut Durum ve Coziim Yaklasimlari

Jugnee Amarsanaa
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Genis bir baglamda, Parlamento ve Anayasa Mahkemesi arasindaki

iliskiler yasama ve yarg giicliniin iliskilerinin en 6nemli unsurlaridir.

Arastirmacilarin, Parlamento ve Anayasa Mahkemesi iligkilerinin
hukuki zemininin sadece Anayasa Mahkemesinin Yargilama Usullerine iligkin
Kanun ve Anayasa normlarindan ibaret oldugunu diisiinmenin imkansiz
oldugu yoniindeki goriislerini de paylagiyoruz.

Daha agik ifade etmek gerekirse, yasama kurumunca ¢ikarilan kanun
hiikiimlerine ilaveten, Parlamento ve Anayasa Mahkemesi iliskilerinde norm

gorevi gormesi gereken, dnceden belirlenmis ve belirlenecek ilkeler vardir.

Ornegin, Anayasa Mahkemesinin siyasi mahiyeti olan meselelere iligkin
olarak tarafsiz bir tutum ortaya koymasi gerekir. Bunu demokratik anayasasi

olan tilkelerde standart hale getirmekten baska bir secenek bulunmamaktadir.

Anayasa Mahkemesi, herhangi bir kanunun uygunlugunu inceler. Eger
Anayasa Mahkemesi, Anayasa hiikiimlerine aykir1 kanunun iptaline iligkin
kararinin 6tesine gider, Anayasa haricindeki uyusmazliklara iliskin bir karar
verirse, 0 zaman Parlamento’nun yetkisini etkisiz hale getirme gibi bir sonuca
yol agmuis olur. Bu tiir bir eylem, Parlamento ve Anayasa Mahkemesinin yetki
sinirmni tersine gevirebilir ki bu durum da Anayasa Mahkemesini bir baska

yasama organi haline getirebilir.

Parlamentonun kendi i¢indeki faaliyetleri diizenleme ve bu faaliyetleri
ylriitme usulleri vs. ile ilgili aldigr kararlara iliskin olarak, Anayasa

Mahkemesinin tarafsiz ve ihtiyatli bir tutum sergilemesi gerekir.

Ote yandan, Parlamento, uyusmazliklari ¢ozmeye yonelik bir zaman

cercevesi olusturulmasina ya da durusma sayisina ve bunlarin siiresine
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miidahale ederek Anayasa Mahkemesinin bagimsizligina miidahale
etmemelidir. Mahkeme kararinin Parlamento dahil diger anayasal kurumlarca
taninmasi ve saygi gormesi, Parlamento ve Anayasa Mahkemesi iligkilerini
belirlemeye iliskin ilkelerin bir parcasidir.

Anayasa Mahkemesi ¢ok onemli bir yetki kullanmakta olsa bile,
kararmin uygulanmasma yonelik yasal bir ara¢ bulunmamaktadir.
Dolayisiyla, Anayasa Mahkemesinin kaderi, toplumun tiim kuvvetlerince

Anayasa Mahkemesi kararimin taninmasina ve bu karara uyulmasina baglhidir.

Anayasa Mahkemesi karari, taninsin ya da taninmasm, Oncelikle
mahkemenin giicii veitibariile baglantilidir. Fakat demokratik devlet ve hukuk
devleti ilkeleri geregince, diger anayasal kurumlarca Anayasa Mahkemesi
kararinin taninmasi, kabul edilmesi ve bu karara uyulmasi, Anayasa
Mahkemesi itibarinin gii¢glendirilmesi agisindan son derece dnemlidir.

Parlamento ve Anayasa Mahkemesi iligkilerine dair bir baska ilke,
karsilikli giivendir.

Bu ilkenin asli, ytiriitiilen ¢alismalara ve tamamlanan gorevlere iliskin
karsilikli giivendir. Thtilaf Anayasa Mahkemesi &niine getirilince, kazanan
bir taraf olacaktir. Eger maglup taraf, Anayasa Mahkemesini, kararmin adil
olmamasi ve belirli bir siyasi partinin durusuna dayanmasi, vs. dolayisiyla
suglarsa, o halde bu durum karsilikli giiven ilkesi ile bagdasmaz. Bir
uyusmazligin ¢oziimiinde bir hakimi bir partinin zihniyetinde olmakla
suclamak, demokrasiye ve hukukun iistiinliigiline zarar verir. Anayasa
Mahkemesi kararinin kabul edilmesi, hukuk devletinin demokratik
ilkelerinden biridir.

Mogolistan Parlamentosu ve Anayasa Mahkemesi iligkilerinin,
Anayasa’ya uyulmasini saglayacak sekilde bir hukuk cercevesinde oldugunu
diistinmekteyim. Ancak, son 20 y1ldan fazla bir siire iginde, iki anayasal kurum
arasinda yasal diizenleme ve hukuk etigi konusunda endiseye sebebiyet
verebilecek belirli meseleler giin yiiziine ¢ikmistir.

Anayasa Mahkemesi iiyeligine adaylik ve (iiyeligin) Parlamentoya
arzi konusunda tartismalarin ve miizakerelerin oldugunu belirtmek gerekir.
Parlamentoya iligkin 6nceki Kanuna gore, Parlamento Daimi Komitesi,
Parlamento tarafindan aday gosterilen ii¢ kisinin adini inceler ve secimini
yapar ve kararmi verirdi. Parlamento Bagkani da bu karara dayanarak, segilen



Jugnee Amarsanaa + ikinci Oturum 237

kisilerin atanmalarina yonelik onerinin Parlamentoya arz edilmesi talimatin:
verirdi. Parlamento Baskaninin sadece Daimi Komite'nin sundugu oneriyi ve
verdigi karar1 yuriirliige koyacak pasif bir makam mi olacagr yoksa Daimi
Komitenin Parlamentoya aday gostermeye iligkin olarak verdigi karari
reddetme yetkisinin olup olmadig1 bir sorun olmustur. Ayrica, siire faktorii
de vardir. Anayasa Mahkemesine iliskin Kanun’da, bir Anayasa Mahkemesi
tiyesinin hizl sekilde ¢ekilmesi halinde, daha 6nce bu tiyeyi aday gostermis
olan kurum ya da gorevlinin 14 giin icerisinde bir baska kisiyi bu bos
kadroya aday gostermesi gerektigi belirtilmektedir. Parlamento Bagkani ve
Daimi Komite arasinda yasal olarak tayin edilmis miiddetin ihlaline sebep
olan tartismanin sonucunda ¢ikarilan ders dikkate alinarak, Parlamento
Baskaninin Anayasa Mahkemesi iiyeligine aday gosterme ile ilgili onerisini
Daimi Komiteye sunmasini saglamak suretiyle Parlamento usullerine iligkin

Kanunun madde 9.1"inde bir degisiklik getirilmisgtir.

Dolayisiyla, bu yeni diizenlenmis versiyonda, bir kisinin Anayasa
Mahkemesine atanmasi igin aday gosterilmesi hususunda, Anayasa
Mahkemesi usullerine iliskin Kanun'un 3. maddesinde belirtildigi iizere,
Parlamento Baskani, Parlamento Daimi Komitesinin goriislerine gore bir

talimat verir.

Parlamento ve Anayasa Mahkemesi iligkilerinin belirli hukuki niteligi,
anayasal ihtilaflarin ¢oziimiine iliskin bir karar vermenin ve bu karar

Parlamentoya sunmanin yasal hale getirilmesidir.

Anayasa Mahkemesi kararmin miizakere edilmesi {izerine alinan
Parlamento kararlarini analiz etmek suretiyle, Parlamentonun tutumunun
degerlendirilmesi ihtiyaci vardir. Anayasa Mahkemesi kararimi gerekgce

gostermeksizin reddetmek, genel bir uygulama haline gelmistir.

Parlamento ve Anayasa Mahkemesi iliskilerindeki alisilagelmis
durumlardan bir tanesi de sudur: Parlamentonun yetkili temsilcisi ¢ogu
durumda yetkisini ve yiikiimliiliigtinii ¢ok iyi bilir ve aktif tutum alir. Fakat
Parlamento, belli hallerde Parlamentonun yetkili temsilcisinin Parlamentonun
tutumunu agik olarak sergilemeyi reddettigi ya da iki yetkili temsilci
olmasi halinde bu temsilcilerin geliskili tutumlar ortaya koyduklar1 ve bu
tutumlardan hangisinin Parlamentonun tutumu oldugunun belirsiz oldugu

yoniindeki elestirileri dikkate almistir.



238 Anayasa Yargis1 31 (2014)

Parlamento ve Anayasa Mahkemesi iligkilerinde ortaya ¢ikabilecek
diger bir ihtilaf, Anayasa Mahkemesi karari ile iptal edilmis kanun
hiikiimlerinin ayni icerik ve sekilde diger yasalarda yeniden kabul

edilebilecek olmalaridir.

Anayasa Mahkemesi bir yasama organi olmamasina ragmen, yine
de bir kez kabul edilmis olan kanunu ve alinan kararlar: iptal etme yetkisi
bulunmaktadir ve Anayasa Mahkemesi karar1 kesin bir karar olarak goriiliir.
Dolayisiyla, Anayasa Mahkemesi kararmin hukukun tiim sujelerine
ulasmasi ve herhangi bir kanun degisikligine doniismesi gerekir. Fakat su

anda, bu konuda belli bir yasal diizenleme mevcut degildir.

Parlamento ve Anayasa Mahkemesi kararinin hukuki etki oraninin
incelenmesi, yontemsel agidan iki anayasal kurumun Ozel niteligini ve
onlarin kararlarmin hukuki niteligini belirlemek i¢in 6nemlidir. Birkag yil
once, bu konuda bir sunum yapmistim. Ve giiniimiizde bile, ayni1 tavr1 ortaya
koymaktayim.

Mogolistan Anayasasinda su husus belirtilir: “Mogolistan Parlamentosu
Devlet giiciiniin en yiiksek organidir ve iistiin yasama yetkisi yalnizca Parlamentoya
verilmistir”. Boylece, Mogolistan Parlamentosu kararinin uygulanma alani,

tiim Mogolistan topraklarini ve vatandaslarini kapsamaktadar.

AnayasaMahkemesi yetkisinin ve kararimin kapsamiagik olduguigin,
Anayasa Mahkemesi Anayasa’nin ihlaline iliskin asagidaki uyusmazliklar
inceler, bunlar {izerine kararlar verir ve bu kararlar1 Parlamentoya sunar;
eger bir karar Parlamento tarafindan reddedilirse, Anayasa Mahkemesi
ret gerekgelerini yeniden inceler ve Anayasa hiikiimleri uyarinca kesin bir

karar verir:
1) Parlamento tarafindan kabul edilen kanunlar ve diger kararlar;
2) Cumhurbagkaninca ¢ikarilan kararnameler ve diger kararlar;
3) Hiikiimet tarafindan sunulan onergeler ve diger kararlar;
4) Mogolistan tarafindan yapilan uluslararas: anlagsmalar;
5) Referandum ile ilgili Yiiksek Se¢im Kurulu kararlar;

6) Yiiksek Se¢im Kurulunun Parlamento iiyeleri ve Cumhurbaskani

secimlerine iligkin kararlari.



Jugnee Amarsanaa + ikinci Oturum 239

Ayrica, Anayasa Mahkemesi, Anayasa'nin ihlaline iliskin
uyusmazliklar: inceler ve karara baglar ve de bunlar1 Parlamento’ya sunar.
Incelenen hususlar ise Parlamento Baskani ve iiyelerinin, Bagbakanin ve
Hiikiimet mensuplarinin, Yargitay Baskani ve Bassavcisinin Anayasa’y: ihlal
edip etmedigi ve Parlamento Baskaninin, {iyelerinin ve Bagbakanin gorevi
kétiiye kullanma nedeniyle suclanmalarina yonelik yasal zeminlerin olup
olmadigini kapsar. Ancak, Anayasa Mahkemesi yukarida anilan meselelere

iligskin olarak kesin bir karar vermez.

Dolayisiyla, bir yandan Anayasa Mahkemesi karari, yukarida soz edilen
sahislar ve bu sahislarin ¢ikardiklar: kararlar agisindan gegerlidir. Diger yandan,
yukarida belirtildigi gibi, eger Anayasa Mahkemesi karari Parlamento tarafindan
reddedilirse, Anayasa Mahkemesi ret gerekgelerini yeniden inceler ve Anayasa
hiikiimleri uyarinca kesin bir karar verir ki bu da Anayasa Mahkemesinin yeni
bir kanunu kabul etme yoniinde bir yetki kullanmamasimna ragmen, normlari
iptal etme yetkisinin bulundugunu gostermektedir. Yine de, Anayasa Mahkemesi
karar ile kanunlar diizenlenmez, ancak Anayasa Mahkemesi karar ile bir
Parlamento karar1 Anayasay: ihlal ettigi takdirde iptal edilir. Buna dayanarak,
Anayasa Mahkemesi kararmin kanun ile ayr giice sahip oldugu diistiniilebilir.
Bagkabirifadeyle, belirli bir kanun hitkmiiniin iptali, tiim Mogolistan vatandaslari
agsisindan gecerli olabilir ve tiim Mogolistan topraklarinda uygulanabilir.

Hukuk kurami agisindan Anayasa Mahkemesi kararint “yasal nitelige
kavusmus diizenleme” (kural) kategorisine almak daha uygun diiser. Bir
meselenin miizakere edilmesinden sonra Anayasa Mahkemesince alinan

karar, bir hiikiim mahiyetindedir.

Parlamento ve Anayasa Mahkemesi kararlarmin gliciiniin
kiyaslanmasina yonelik diger bir 6l¢iit, hangisinin kesin karar olacagidir. Bu
Ol¢lit, biraz da ihtilafla baglantili olarak ortaya ¢ikar.

Mogol hukukunda belirtildigi iizere, Anayasa Mahkemesi, kesin karar1
alir ve bu karar bazinda Anayasa’ya aykir1 olan belli mevzuat iptal edilir.
Boylelikle Anayasa Mahkemesi kararinin kanun ile ayni derecede gegerli
oldugu ispatlanmis olur. Ayrica, Anayasa’ya aykir: oldugu tespit edilmis olan
kanun, Anayasa Mahkemesi kesin kararini verince derhal iptal edilir.

Yasal bir kaynak olan kanun hiikmiiniin giiciinii inceleme konusunda,

temel bir nerme de sudur: takdir yetkisinin esas 6l¢iit olarak alinmasi gerekir.
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Budurumda, ancak Parlamento tarafindan kabul edilen kanunlar yasal kaynak
olurlar. Hukuki giicii bakimindan Parlamento kararmin Cumhurbaskaninin

kararnamesi ve Hiikiimetin onergesinden tistiin kabul edilecegi aciktr.

Daha agik ifade etmek gerekirse, Anayasa Mahkemesi kararmin
Mogolistan Anayasast adina verilecegi diizenlenmistir. Mogolistan'da
Yargitay, hukuka iliskin resmi bir yorum getirir. Simdiye kadar ise Parlamento,
Anayasa’nin yorumuna iligkin olarak iki karar kabul etmistir ki bunlar da

Anayasa Mahkemesince iptal edilmiglerdir.

Parlamento ve Anayasa Mahkemesi iligkilerinin bir diger 6zel niteligi,
oncelikle bir kararin kabuliine ve bu kararin Parlamentoya sunulmasina
iligkin usuliin diizenlenmis olmasidir. Bu prosediiriin haklilig1, uygulamada

kanitlanmustir.

Anayasa Mahkemesi Anayasa hiikiimlerini ihlal eden bir kanuna
ve bagka Parlamento kararlarmna iliskin bir karar kabul ettigi takdirde,
Parlamentonun Anayasa Mahkemesinin kesin kararini beklemeden bu

hatalar1 diizeltme imkani olur.

Anayasa Mahkemesi kararmin tiim durumlarda kesinlikle dogru
olacagimnin da hicbir garantisi yoktur. Boylece, Anayasa Mahkemesine
Parlamentonun Anayasa Mahkemesi kararini neden kabul etmedigini bilme

ve onu yeniden gdzden gecirmesi i¢in bir firsat verilmis olur.

Bilhassa, bir kanunun, kararnamenin, Parlamentonun ve
Cumhurbagkaninin  diger kararlarmin ve aymi zamanda Hiikiimet
onergelerinin, Mogolistan'in taraf oldugu uluslararas: bir anlasmanin ve
Yiiksek Se¢im Kurulu kararinin Anayasa’ya aykiriligi neticesinde millete,
bireylere ve kurumlara verilen zarar1 ve diger sonuglar: ortadan kaldirmak
icin dogru bir yasal diizenleme yapmak gereklidir. Bugiin itibar1 ile bu amagla

atilmis herhangi bir adim bulunmamaktadr.

Mogolistan Cumhurbaskani, Anayasa Mahkemesine iliskin Kanunun
ve Anayasa Mahkemesinin Yargilama Usullerine iliskin Kanunun daha da
iyilestirilmesine dair bir yasa tasarisin1 Parlamentoya sunmustur ve bu yasa
tasarisi kabul edilince, Parlamento ve Anayasa Mahkemesi iliskileri ile ilgili
hangi meselelerin oldugu daha belirli hale gelebilecektir.

Beni dinlediginiz i¢in tesekkiir ederim.



Relations of the Constitutional Court
And the State Great Hural: Current Status and
Approaches of Settlement

Jugnee Amarsanaa
President of the Constitutional Court of Mogolistan

Relations of the State Great Hural and the Constitutional Tsets
(Constitutional Court has specific given name “tsets”) in broader content are
the major component of the relations of the legislative and judicial power.

We also share the views of researchers that it is impossible to consider
that the legal grounds of the relations of the Parliament and the Constitutional
court are composed of only within the norms of the Constitution and the Law
on Constitutional Court Procedure.

To be more specific, there are already established and to be established
habit, precedence nature of principles, which should serve as norms in the
relations of the State Great Hural (State Great Hural referred to the Parliament
of Mongolia) and the Constitutional Court in addition to that of legal norms
acts, established by the legislative body.

For example, it is considered that the Constitutional court (Tsets)
shall take neutral position as regard to issues of political nature. There is no
other option than to make it as standard in those countries of democratic
Constitution.

Constitutional court examines the appropriateness of any laws. If
the Constitutional court goes beyond its decision on invalidation of law,
contradictory to the provisions of the Constitution and deliver a decision
on disputes other than the Constitution then it will have a consequence of
overpowering the competence of the parliament. This kind of action could
reverse the boundary of competence of the Parliament and the Constitutional
court, which might turn the Constitutional court as another legislative body.
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It is required for the Constitutional court to take neutral and cautious
position as regard to the conclusions in relation to decisions of parliament

internal work organizing and procedure and etc.

On the other hand, the Parliament should not interfere in the
independence status of the Constitutional court by means of advance
setting up timeframe for resolving disputes or numbers of hearings and
their duration and etc. Recognition and honoring the Court conclusion
by other constitutional institutions, including the Parliament is a part
of the principles of determining the relations of the Parliament and the
Constitutional Court.

Although the Constitutional court exercises enormous power yet
it lacks enforcement instrument for its decision. Accordingly, the fate of
the Constitutional court depends on recognition and observance of the

Constitutional court decision by all forces of the society.

Whether the Constitutional court decision be recognized or not, shall
first of all be associated with the court capacity and its reputation. But, the
recognition, acceptance and observance of the Constitutional court decision
in accordance to democratic and rule of law state by other constitutional
institutions is of great importance for the strengthening of Constitutional

court reputation.

Another principle of the relations of the Parliament and the
Constitutional court is the mutual trust.

The essence of this principle is the mutual trust on their work executed
and task completed. Once the dispute is brought to the Constitutional court
there will be a defeater. If the defeated party accuses the Constitutional court
for its decision to be unfair and based on particular political party stance etc
then it is incompatible with the principle of mutual trust. Blaming any judge
for being a party-minded for resolution of a dispute, which taking its birth in
the process of the political struggle, shall contribute damage to the democracy
and rule of law. The acceptance of the Constitutional court decision is one of

the democratic principles of the state of rule of law.

I consider that the relations of the State Great Hural and the
Constitutional court of Mongolia are within the legal framework in conformity
with upholding the Constitution. Yet, there have been occurring certain issues
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of concern in legal regulation and ethics nature between the two constitutional

institutions during the last more than 20 years.

It should be noted that there have been arguments and debate as regard to
nomination of Tsets member and submission to the State Great Hural. According
to the previous Law on the State Great Hural, the State Structure’s standing
committee of the State Great Hural shall study the names of three persons to be
nominated by the State Great Hural and make its selection and conclusion and
on the basis of the conclusion the Chairman of the State Great Hural shall issue
an order to submit the proposal to the State Great Hural for their appointment.
It has created a problem whether the Chairman of the State Great Hural shall be
a passive person just to pass the standing committee proposal and conclusion or
shall have the competence to decline passing the standing committee nominated
candidate to the State Great Hural. In addition, there was a time factor. Law on
the Constitutional court specifies that in the event of accelerated withdrawal of
a member of the Tsets, the body or the official, who had before nominated this
member, shall nominate another person to the vacant position within 14 days.
Considering the lesson learned as result of argument between the Chairman
of the State Great Hural and the standing committee which contributed to the
violation of legally fixed time limit and amendment was introduced to 9.1 of
the State Great Hural Law procedure by setting that the Chairman of the State
Great Hural to submit his proposal of nomination to the member of the Tsets to

the State Structure standing committee.

Accordingly the revised version says that in nominating a person for
appointment to the Tsets, the Chairman of the State Great Hural shall issue an
order based on the opinions of the respective standing committee, as specified

in Article 3 of the Constitutional court law on procedure.

Specific legal feature of the relations of the State Great Hural and the
Constitutional Tsets is the legalization of rendering conclusion and submitting

it to the State Great Hural in settling constitutional disputes.

By analyzing the resolutions of the State Great Hural on the discussion
of the Constitutional Tsets conclusion, there is a need to consider the attitude
of the State Great Hural as if the Constitutional court should annul its
conclusion by itself, while rejecting Tsets conclusion on cases of clear violation
of the Constitution. It has become common practice to reject Tsets conclusion

without indicating the motive.
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One of the regular practices in the relations of the Parliament and the
Constitutional tsets is that the authorized representative of the parliament in
majority of cases understands well his\her competence and obligation and
participates actively, presenting the legal concept of the parliament. But, the
State Great Hural has taken into consideration the criticism that in certain
cases the authorized representative of the parliament refuses to present the
stance or in case of two authorized representatives they holds contradictory
positions and it becomes unclear which of these positions are the position of

the parliament.

Another conflict which might occur in the relations of the State Great
Hural and the Constitutional Tsets is that those provisions of the laws which
have been annulled by the decision of the Constitutional tsets could be
readopted in other legislations in the same content and forms.

Although the Constitutional tsets is not a legislative body, yet it has the
mandate to annul once adopted law and taken decisions and Tsets conclusion
is considered to be a final decision and accordingly the decision of the Tsets
should reach all persons of law and be reflected in any amendments of the

law. But, at present there is no specific legal regulation.

Consideration of the proportion of the legal capacity of the decision of the
Constitutional tsets and the State Great Hural is of methodological importance in
order to determine the specific feature of the two constitutional institutions and
legal nature of their decisions and specifics. Some years ago, I have presented a
paper on this issue. And even today, I still hold the same position.

Constitution of Mongolia specifies that “The State Great Hural of
Mongolia is the highest organ of State power and the supreme legislative
power is vested only upon the State Great Hural”. Thus, the scope of the
enforcement of the decision of the parliament of Mongolia covers all territory

and citizens of Mongolia.

As for the scope of the conclusion of the Constitutional tsets is clear and
its portfolio and mandate then the Tsets shall consider the following disputes
concerning the breach of the Constitution, render conclusions thereon and
submit them to the State Great Hural; if the conclusion is rejected by the State
Great Hural, the Tsets shall reconsider the grounds for the rejection and shall
make a final decision in accordance with the provisions of the Constitution:
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1) Laws and other decision of the State Great Hural;

2) Decrees and other decisions of the President;

3) Resolutions and other decisions of the Government;

4) International treaties, concluded by Mongolia;

5) Decisions of the central electoral body concerning referendum;

6) Decisions of the central electoral body on elections of the State Great

Hural, its members and the President.

In addition, the Tsets shall consider disputes concerning the breach of
the Constitution and make conclusions and submit them to the State Great
Hural: whether the President, the Chairperson and members of the State Great
Hural, the Prime Minister and members of the Government, the Chief justice
of the Supreme Court and the Prosecutor General have committed a breach
of the Constitution and whether the legal grounds exist for the impeachment
of the President, the Chairman (Speaker) of the State Great Hural, the Prime
Minister, and for recalling members of the State Great Hural and yet the
Constitutional court does not award the final decision on the above said
issues. Accordingly, in one hand the decision of the Constitutional tsets apply

to the above mentioned persons and the decisions issued by them.

On the other hand, as mentioned above, if the conclusion is rejected by
the State Great Hural, the Tsets shall reconsider the grounds for the rejection
and shall make a final decision in accordance with the provisions of the
Constitution, which indicates that the Constitutional court although it does
not exercise the power of adoption of the new law but has the power to annul
the norms. Yet, the conclusion of the Constitutional tsets does not setting up
legislation and only annuls the parliament decision in case it breaches the
constitution. On this basis, it could be considered that the Tsets decision has
the same capacity as law, in other words the annulment of the provision of a
particular law has the capacity to apply and be enforced in all territory and
citizens of Mongolia.

It is more appropriate to include the Constitutional tsets decision in
the category of legalized code from the point of view of legal theory. Because,
there is a general tendency to comprehend the inclusion of the legalized code

in procedural nature code, mostly developed as result of using material legal
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norms. The decision taken by the Tsets after the discussion of any issues has
dispositive nature. But in case of the Parliament rejection of that particular

decision then follows a final or imperative nature of act.

Another criterion for the comparison of the capacity of the decision
of the Constitutional tsets and the parliament shall be which of them a final

decision becomes. That would occur in connection with some dispute.

As specified in Mongolian law, the Tsets shall bring out the final
decision and on the basis of that decision the particular legislation inconsistent
with the Constitution shall be annulled and which proves the logic that the
Tsets decision is equally valid as that of the law. In addition, the law which
has been determined as inconsistent with the Constitution shall be annulled

immediately as the Tsets takes its final decision.

In considering the judicial capacity of the legal act that is a legal source,
and an axiom explains that the discretion of the subject should be taken as the
main criteria. In this case, only those laws adopted by the parliament shall be a
legal source. It is clear that the parliament decision in respect to its legal capacity
shall prevail over the President’s decree and Government resolution. Thus, the
legal capacity of parliament decision as legislations and the final decision of the
Constitutional tsets that invalidates parliament resolution could be affected by
the provisions of the constitutional source but not the subject.

To be more precise, it is legalized that a decision of the Constitutional
Tsets shall be delivered in the name of the Constitution of Mongolia.
Effect of the legal act is linked with its enforcement and interpretation. In
Mongolia, Supreme Court provides an official interpretation of the law.
But, the Parliament has issued two resolutions on the interpretation of the

Constitution, which has been annulled by the Constitutional court.

Another specific feature of the relations of the Parliament and the
Constitutional court is the legalized procedure of issuance of conclusion first
and its submission to the State Great Hural. Appropriateness of this procedure
has been proved in practice.

In case the Constitutional court issues a conclusion on a law and other
decisions of the State Great Hural breaching the provisions of the constitution,
then the State Great Hural shall have an opportunity to correct those errors
without waiting the final decision of the Constitutional court.
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There is no guarantee that in all cases the decision of the Constitutional
court to be conclusively true. Therefore, it also provides an opportunity for
the Constitutional court to re-consider why the State Great Hural could not

accept the Tsets conclusion?

Also, there is a ground to recognize the poor legal regulation as
regard to the consequence of the issuance of decision inconsistent with the
Constitution. In particular, it is required to have a legal precise regulation
to eliminate the damage and other consequences caused to the nation,
individuals and institutions as result of the inconsistency of law, decree and
other decisions of the State Great Hural and the President as well as the
Government resolutions, International treaty to which Mongolia is a party
and the decision of the General election institution, with the Constitution. As

of today, there is no action has been taken to this end.

President of Mongolia has submitted to the State Great Hural draft
law on the improvement of the Law on Constitutional Court and Law on
Constitutional Court Procedure and once these draft laws adopted then
numbers of issues, related to the relations of the State Great Hural and the
Constitutional Court will become more precise.

Thank you for your kind attention.





