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1. Rusya Anayasasi’nin altmis kelimesi, bazi hararetli, siyasi agidan
cosku dolu sozleri icermektedir. Aslinda Anayasa, bizim yani Rusya
Federasyonu'nun ¢ok uluslu halkinin iilkemizin ortak kaderi ile birlestigi

seklindeki ilk aciklama ile baglamaktadar.

Elbette, Anayasa metnini yazanlarin baslangicta sade bir sdyleme
meyilli olduklarin ileri siirebiliriz. Ne var ki, hukuk uzmanlari, temel kanun
metinleri gibi 6nemli metinlerdeki her soziin, bir hukuk konseptini icerdigi
yoniinde bir tutum ortaya koymaktadir. Bu hukuk kavramlari, siklikla felsefi
kavramlarin ayrintili olarak tamimlanmis bigimleridir. Bizim agimizdan
burada, Anayasayr yapan insanlari nitelendirecek sekilde “ortak kader”

konsepti s6z konusudur.

“Ortak  kader” konsepti, anayasa hukuku Ogretisinde ayrica
gelistirilmemistir. Yine de, son zamanlardaki siyasi olaylar, bu kavram

hukuki ve felsefi tartismanin can alici noktasina tasimaktadir.

Kiminin i¢inde eridigi, kimininse asimile oldugu ¢ok sayida insanin
bir arada yasadig: {ilkemizdeki bin yillik ortak kader, birlik ruhu ile beraber
hem genetik hem de sosyal birligi dogurmustur. Baslangici (dogusu)
Rurikid Hanedani, ya da Nikolai Trubetskoy’'in goriisiine gore, Cengiz Han
imparatorlugu ile iliskilendirilebilecek olan Rusya devletinin siyasi yapisinda

gerceklestirilen bu ortakligin bir amaci vardir.

Ortak kader anlayist yalnizca genetik bagi degil ayni zamanda ortak
kiiltiirel ve toplumsal iligkileri yansitmaktadir. Belirlenen bir amag olarak
ortak kader, Ruslarin mevcut kusaginin ytizyillardir gelisen belirli bir kiiltiir
geleneginin yolunu izledigi seklinde anlasilir. Bu anlayisla, Anayasanin

ontolojik, hukuki niteligini farkli bir bicimde kavrayabiliriz: Anayasa sadece,
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pek ¢ogu bagka tilkelerin kanunlarindan uyarlanan ve kabul edilen en 6nemli
hukuk prensiplerinin tedvini degildir. Ayn1 zamanda, “ortak kader” prizmasi
ve kusaklar arasindaki sorumluluklar {izerinden incelendiginde, Anayasa
bizim gec¢misimizle olan iliskilerimizin essiz bir tedvinidir. Alman hukuk
filozofu Josef Isensee, tarihi siireci dikkate alma ihtiyacina yonelik bu fikri,
anayasa hukuku 0gretisinde essiz bir tarihselcilik fikri olarak ifade etmistir.
Yeni bir Anayasa daima sadece kismen yenidir ¢iinkii kaginilmaz olarak,
gecmisin bazi unsurlarini igermelidir. Isensee soyle demistir ki: “Siyasi
imkdnin stnirt iste buradadir ki bu simirin otesinde bir Anayasay: yapan tek bir kisi
bile giiciin egemenligine iliskin herhangi bir esastan (6nermeden) kacamaz. Bu kisi
ancak bir halkin yasamunin belirli yonleri hakkinda yeni bilgiler verebilir, fakat o
hayat1 biitiiniiyle degistiremez ¢iinkii bir halk tarihinden ayrilamaz ve hayatin akist
tek bir an bile durdurulamaz”.

Mevcut Anayasa’yr ge¢mise baglayan bu kuram, Anayasa’ya uyan devletin
ciplak bir resmini elde etmemize izin verir. Anayasa hukuku, yalnizca temel hukuk
normlarimin tedvini degil, aslinda bu normlara anlam, icerik, sekil ve gegerlilik
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kazandiran, bu normlarim ge¢misle iliskilerinin bir tedvinin de sonucudur.

Felsefi anlamda ele alinirsa, “ortak kader” konsepti, kendilerini tek millet
olarak gorenbirinsan toplulugunun evrensellesmemis varliginin gergekligidir.
Bu, federalizm ilkesinin temelini olusturan birlik fikridir (Rusya Federasyonu
Anayasasi’nin 3. boliimiiniin 5. maddesinde Rusya Federasyonu'nun federal
yapisinin kendi devlet biitiinliigiine bagli oldugunun bildirilmesi tesadiif
degildir).

Toplumun bir 6zelligi, bir niteligi olarak ortak kader, bu toplumun
insanlarinin kendilerini makul asgari miisterekligi asan bir evrensellesme
diizeyine tabi kilmasimi isteyen giiclere direnme enerjisini de gerektirir.

Burada, asir1 uglara izin vermemek ¢ok onemlidir.

Anayasa'nin baslangicina gore, biz, Rusya’nin ¢ok uluslu halk:
kendimizi diinya toplulugunun bir pargas: olarak kabul ederiz. Fakat bu,
diinyanin ayr1 ayr1 bolgelerine degil, belirgin sekilde diinya topluluguna
isaret eder. Ideoloji agisindan ortak kader bilincinin dogru olarak anlasilmast,
daima segicilik ve seckin olma kiiltiine dayali olan ve daima tehlikeli

sekilde yayilan milliyet¢iligin asir1 uglarini 6nlememize fayda saglamalidir.

1 Almanya Anayasa Hukuku, Moskova, 1994, Cilt 1, sf. 12.
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Milliyetciligin bu negatif yonleri, Fichte'nin Alman milletine hitaben yaptig:,
Fransiz milliyetciligini destekleyen kimselerle boy dl¢iistiigii konusmasinda
agikca goriilmektedir. Ortak kader bilincinin vatanseverlik ideolojisinin bir
parcasi olarak faydali olmasi icin, 6zel yeteneklere, Mesih ile ilgili fikirlere
ve bir milletin ya da bir baska milletin 6zel (se¢kin) olmasi ile ilgili hep var
olan diger mitlere iliskin iddialar gibi asir1 olan her seyden daima arimnmais

olmas1 gerekir.

Ortak kader, oncelikle kiiltiirel kimlige sebep olur ki bu kimligin bir
gostergesi gelenektir ya da daha fazlasidir- yani, vatanseverlige, dayanismaya,
ailenin desteklenmesine, vs. iliskin gelenekler biitiiniidiir. Rus devletinin
geleneklerinin ontolojik niteligini kabul etmek acikga miimkiindiir. Bu
durumda, tam bir aragtirma programi ortaya ¢ikar: bu gelenekler Anayasa’y1
asan birer deger olarak goriilebilir mi? Milli kimligin geleneklerinin giiglii
ve zayif noktalar1 nelerdir? Bu geleneklere iliskin bir sistem (siniflandirma)
kurmak miimkiin miidiir? Bu geleneklerin herhangi birine 6zgii baskic
giicili, insanin (fren kuvvetinin tamamen yok olmadig1) araba frenini kontrol
etmeyi 0grendigi gibi kontrol etmeyi 6grenebilmesi icin, degerlendirebilmek
miimkiin midiir?

2. Tam anlamiyla bir hukuki kavram olarak, “ortak kader” anlayisi, Rusya
Federasyonu'ndaki tiim insanlarin kiiltiirel geleneklerinin korunmasina, ayirt
edici 6zelligine ve kimligine yonelik toplu dogal hak ileilgilidir. Diinya uluslar1
toplulugunda, Rusya’nin kiiltiirel gorelilik hakki bulunmaktadir. Bu anayasal
hakkin belirtileri, modern toplum hakkinda yapilan kamusal tartigsmalarda
goriilebilir. Amerikan filmlerinin Rusya sinemalarinda goriintiilenmesine
iligkin sinirh bir kota belirlemek tizere bir karar verildiginde, bu, ayn1 zamanda
insanlarin evrensellesmemis bir nesnel gergeklik hakkinin gerceklestirilmesi
anlamina gelir.

Ortak kader bilinci, anayasa hukukunu tamamen yeni bir mesele ile
kars: karsiya birakmaktadir: Ruslarin gelecek kusaklarinin anayasal haklari
realitesi. Rus halkinin gelecek bir kusaginin mevzuat kapsaminda bir takim
haklara sahip oldugunu kabul etmek miimkiin miidiir? Bu, hi¢ de bos bir
soru degildir; 6zellikle, topraktan pompa ile gekilen petrol ve gaz oranlar1 ve
tilkenin gevreye iliskin durumu, bunun cevabina baglidir. Fakat en 6nemlisi,
Rusya Anayasasi’nin gelecek kusaklara birtakim onemli kiiltiirel haklar

verdigidir. Bilhassa, devlet, gelecek kusaklar adina tarihi ve kiiltiirel anitlarin
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bakimini tistlenmekte, tarihi ve kiiltiirel bir miras1 muhafaza etmekle yakindan
ilgilenmektedir (Rusya Federasyonu Anayasasi’'nmin 44. maddesi). Rus¢a’nin
Rusya Federasyonu genelinde resmi dil olmasia ragmen, Cumhuriyetlerin
kendi resmi dillerini belirleme haklar1 bulunmaktadir. Rusya Federasyonu,
tim insanlarina, kendi milli dillerini incelemelerine ve gelistirmelerine
yonelik kosullarin olusturulmasi suretiyle, bu dilleri muhafaza etme hakkin
temin etmektedir.

Boylece, “ortak kader” bilinci, kimlik ve 6zgiirliik diisiincesini kapsar.
Hermann Liibbe bireyleri birbirlerine esit kilanin yalnizca o6zgiirliik
olmadigini yazmustir. Diinyada ozgiirliikler farklilik gosterebilir- 6zgiirliik,
esit haklara dair ilkenin egsiz bir gostergesidir. Boyle bir hakk: uluslararas:
hukukta tanimamiz yoniindeki gereklilik, tamamen mesrudur ¢linkii ortak

tarihi kimlikteki gercekligimize iliskin 6zgiirliigii ele almaktayiz.?

Elbette, tarihi kokenleri olmasina ve ancak insanlarin ortak anlayisinda
somutlastirilabilmelerine ragmen, ulusal kimlige iliskin gelenekler
etnografyanin konu alan1 olan geleneklerden farklidirlar. Mores, Carl Jung
tarafindan bilimsel kullanima sunulmus olan bilince iliskin arketip kavramina

daha yakindir.

Bir toplum modernlesme siirecinden gecerken, eski gelenekler cogu

kez 6diing alinan bir kiiltiirden gelen yeni normlarla ters diiser.

Eger eski gelenekler topluma asilanmigsa, o zaman bunlar1 modern
normlarla bagdastirmaya yonelik bir mekanizma bulunmalidir. Eski
gelenekleri terk etmeden Ozellikle ekonomik, bilimsel ve teknik alanlarda
modernlesmenin goriilebilecegi kiiltiir ¢esidi, sadece Rusya’da degil, aym

zamanda pek ¢ok baska millette ortaya ¢ikmistir.?

“Ulkemizde ortak kader” konsepti, eski geleneklere iliskin degerler ve
modern degerler arasinda makul bir denge bulmaya yonelik bir diisiince

sistemi ile Orlilmiis durumdadar.

3. Hukuki bir kavram olarak, bir halkin kendisi olma hakki, onun
igerigiyle, yani sundugu hukuki imkanlar ve giivencelerle tanimlanir. Hukuki

2 Hermann Liibbe, “The Right to be Different. On the Philosophy of Regionalism” //
Almanya’da Siyaset Felsefesi. Moskova, 2005.

3 V.S, Stepin “The Value of Law and the Problem of Building a New Society in Russia”/ 21.
Yiizyil Baglarinda Hukuk Felsefesi... Moskova, 2010, sf. 18
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bir kavram olarak, halklarin bu hakki, belirli bir diinya diizeni sisteminin

kurulmasimin temelidir.

Bu hakkin igerigi, hakkaniyet kavraminin icinde yer alir. Hakkaniyet
diisiincesinden, Ozellikle, her halkin kimlik haklarim1 savunmada diger

halklarla esit olduklari {izerinde 1srar etme hakki oldugunu ¢ikarabiliriz.

Bir halkin kendisi olma hakkina iliskin hukuki kavrami gelistirirken,
realizm geleneginden ziyade felsefi nominalizm gelenegine odaklanmak tercih
edilir. Malum oldugu {izere, bu iki felsefi gelenek arasindaki iddia, esasen
her zaman goriilmiis, goriilmekte ve goriilecek olan ahlaki bir diinya goriisti
secimidir. Realistlere, yani realizm geleneginin savunucularina gore, olagan
ve ideal olanin 6zel, ampirik ve farkli olan {izerinde ontolojik bir {istiinliige
ve de epistemolojik ve metafizik bir Oncelige sahip oldugunu belirtmek
isteriz. Nominalizm geleneginin savunuculari, gercekler diinyasmin, ampirik
diinyanin tek hakikat oldugunu belirtmektedir. Realizm ve nominalizm, tim
bilgi tiirlerinde karsilasilan iki farkli akademik diisiince okuludur (ekoliidiir).
Ornegin, realizm geleneginin savunuculari, eger bir bagkani, hakimi ya da
profesorii degerlendirmek durumunda kalirlarsa, 6ncelikle bu insanlarda
genellikle gercekte goriilmeyen belirli bir arketipi, yani hayal giicleriyle
olusturduklar1 ideal bagkani, hakimi ya da profesorii gormek ister. Fakat
herhangi bir (ampirik yaklasima sahip) insan gibi faziletleri ve eksikleri
olan bir baskan, hakim ya da profesor ile karsilastiklarinda; bir baskan,
hakim ya da profesoriin hayal gliclerinin olusturdugu ideal kisi olmadiginm
anladiklarinda, hayal kirikligina ugramis olurlar. Bu olay Tiirk atasozii ile
soyle ifade edilir: “pasayr pasa zannederdim, ama pasanin insan oldugu ortaya
ctktr!” Nominalist bir diisiiniir genelde ideal kavramlara dayanmaz. Boyle
insanlar genellikle insanlar1 daha iyi anlarlar ve kendi kendini kandirma
seklinde hatalar yapmazlar. Halklar arasindaki medeniyet farkliliklar1 gibi
¢ok hassas bir alanda soyut kavramlar ve realizm geleneklerine yonelik
hayranlik, trajik sonuglara yol agar. John Rawls ve The Law of Peoples adli
kitabinda kullanmis oldugu rasyonel diisiinen toplum kavrami, buna bir
ornek sunar. Rawls’a gore, rasyonel diisiinen bir toplum, liberal toplumlardan
ve hiyerarsik toplumlardan olusur.

Rawls, ideal liberal toplum kavramini; toplumda insan haklarinin
gozetilmesini giivence altina alan, ortak refah kavraminin niifuz ettigi,

hukuk ve diizeni olan bir toplum olarak tanimlar. Escinsel birlikteligin
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savunucular1 gibi belirli azinliklarin haklarinin ideallestirilmesinin,
bir toplumun pargalanmasina yol acacak ciddi riskler tasidig1 burada
hi¢ dikkate alinmamigstir. Mark Twain’in The Prince and the Pauper adl
eserinde dilencinin ceviz kirmak i¢in devlet miihriinii nasil kullandigin
animsayiniz. Bu kiyaslamadan yararlanarak, sunu gostermek isterim
ki beceriksiz (veya diiriist olmayan) ellerde, asir1 soyut insan haklar
kategorisinin yikic1 bir giicii olabilir.

Realist diisiince geleneginin ilgi gormesi, diger medeniyetlere ve
kiiltiirlere yonelik bir ényargmin ve hatta acgik kibirin bu gelenegin igine
yerlestirilmesi anlaminda tehlikelidir. Diinyadaki {ilkelerin ¢ogunda
bireylerin bir toplumun, toplulugun {iyeleri olarak goriilmeleri seklinde bir
gelenek olmasina ragmen, bir Bat1 gelenegi olan bireyselligin, herhangi bir
karnit gerektirmeyen bir onerme olarak, agik¢a en mitkemmel gelenek oldugu
diistintilmektedir.

Anayasa’da tanimlandig: {izere, kendi kendini y&netme ve kendini
ifade serbestisinin kapsami, toplumsal diizenlemenin temeli olan, demokratik
¢ogunlugun Anayasa'nin tanidig: tercihlerini géz ardi edecek ve boylelikle
tarihi, kiiltiirel ve diger ulusal geleneklere iliskin bir anlayisa ve ayni zamanda
gelecek kusaklara yonelik sorumluluga dayanarak bir milletin i¢ barig ve
anlasma kosullar1 altinda gelismesi, milletin kendini tarihi ve kiiltiirel olarak

tanimlamasi konusunda siiphe uyandiracak kadar genisletilemez.

Milliyetcilik aleyhine olan realizm biiyiisii, eylemsizlik diisiincesine
yol agar. John Rawls, herhangi bir énemli kanit olmadan sunu ileri siirer ki
medeniyetlerin gelismesinin son noktasi, devlet egemenliginin insan haklarmi
kullanma konusunda sinrli olmasmin gerektigi bir diinya sisteminin
gelismesidir ki bu haklara yonelik standartlar, akil havuzu olmasi nedeniyle
her zaman acgik¢a dogru olanin sdylendigi, diinyanin bir bolgesindeki bir
seminerde olusturulur. Ne var ki, eger bir milletin insan haklar1 kavramlari,
bu standartlara aykir1 diiserlerse, o zaman o millet zorunlu olarak 1slah edilme
ihtiyaci iginde bir millet olarak addedilir.

Ne yazik ki, John Rawls, bir insanin ilk siyasi sorumlulugunun dogal
halini terk etme ve kendisini rasyonel ve adil hukuk standartlarina tabi kilma
sorumlulugu oldugunu belirtmis olan Kant'in diisiincelerini ¢arpitmstir. Bir
toplumda insan haklari, medeniyetlerdeki farkliliklarin dikkate alinmadig:

birlesik standartlar uyarinca itibar gormezlerse, 6zgiir milletler toplulugunun
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yenilik taraftarlarinin (avant-garde) boyle bir milleti bombalamaya baslama

hakki olur ki Kant'in bunu 6grenmekten memnun olacagini sanmiyorum.

John Rawls'un kitabmin konusu {izerine, Rawls ve Jiirgen Habermas
arasinda bir tartisma ortaya ciktr. Jiirgen Habermas, Istanbul’da yapilan Diinya
Felsefe Kongresi'ndeki konusmasinda, Rawlsun realist diisiince gelenegini
izlemedigini belirtti. Rawls, soykirim ya da insanlik suglarini ele almazsak,
bir millet olarak tegkilatlanan insan toplulugunun olagan yasam tarzinin ve
yasam bicimlerinin biitiinliigtiniin savunulmasinin, global boyutta soyut

hakkaniyet ilkelerine gore daha fazla 6nem tasiyacagini ifade etti.

Konusmamin gergevesi, 6ne siirdiigiim gortiisiin detaylarina girmeme
izin vermemektedir. Teorinin; politikanin, yani milletlerin yaptif1 eylem
planinin, temelini olusturdugu durumlarda realizm geleneginin, tehlikeli
biligsel durumlara iligkin riskleri gizledigi sonucunu iletmekle kendimi
sinirlayacagim. Hiyerarsik bir toplumun, 06zgiir bir toplumun soyut
kavramlarma yonelme, bilissel bir durum elbette zararsiz degildir.

Rawls, soyut adalet kavramini kullanarak, medeni milletlerin
“sadece savas” ¢ikarma hakkini kanitlamaktadir. Jiirgen Habermas, bir
kanunun yerinde olup olmadigini degerlendirme kriterlerinin hukuk diline
cevrilemeyecegini ve milletlerin bu kriterleri kullanmasmin uluslararas:

mahkemelerce dogrulanamayacagini ifade etmekte haklidur.

Ayrica, burada cok fazla gorecelik vardir: Bati hukuk sistemindeki
degerlerin evrensel olarak kabul gormeye layik olup olmadig1 yoniinde

hiikiimet {istii bir seviyeye iliskin olarak kim karar verebilir?

Boylece, bir halkin kendisi olma hakki, tarihi mirasin bir pargasi olan
tarihi hafizaya sahip olma hakki ve Rus halkinin durumunda namagluplarmn
ruhu olan milli bir ruha sahip olma hakki ve nihayetinde bir medeniyetin
kimlik hakkidir.

4. Hukukta yillardir anayasa mahkemelerinin mahiyetineiligkin bir tartisma
stirmektedir- boyle bir mahkeme bir mahkeme olmaktan ziyade niteliksel olarak
yeni bir yetkili merci midir? Inantyorum ki eger anayasa mahkemelerinde ve diger
mahkemelerdeki karar alma usuliinii degerlendirirsek, anayasa mahkemelerinin
hukuk metodolojisinde basit kiyas yonetimini kullanarak davalara iligkin hiikiim
veren genel mahkemelerden biiyiik Olgiide farkh olduklarini kabul etmeliyiz.

Ortaya ¢ikan uyusmazhgn fiili gerceklerini degerlendirmek, bu uyusmazhga
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uygulanacak hukuk normunu saptamak ve hukuki bir sonug ¢ikarmak genel
mahkemeler igin yeterlidir. Anayasa mahkemelerinde her sey daha giictiir.
Anayasa metinlerinde yer verilen pozitif anayasa hukukuna ilaveten, karar
vermek amaciyla, ¢ok daha karmasik bir metodolojiye yani hukuk felsefesi
metodolojisine hakim olmak da gereklidir.

Ancak bu felsefe, geleneksel olarak bir milletin ¢ogunlugunu ayiran
hukuk degerleri ve evrensel hukuk degerleri arasinda bir denge kurmaya
yardimci olabilir. Farkli olmak, muhafazakar (tutucu) olmak anlamina gelmez,
clinkii genel olarak kabul edilmis Olgiitler bu alanda bulunmamaktadir.
Avrupa Insan Haklar1 Mahkemesi, kendi mahkeme sisteminin “evrensel ahlak
kurallarina ve hukukun egemenligine” dayandigini ve bu baglamda milletlerin
egemenliginin 6nemli Olclide smirlanmasi gerektigi gerceginin Rusya'da
siipheci bir yaklasim ile incelendigini ileri siirmektedir. Ikinci Diinya
Savasindan sonra Insan Haklar1 Evrensel Bildirisi'nin kabul edilmesinin
ardindan, muhtemelen insan aslinda daha evrensel varlik (homo universalis)
haline geldi, fakat bu kavramin realizm ruhunda goriinmesi medeniyetlerdeki
farkliliklar1 nominalizm ruhunda yok etmemektedir. Samuel Huntington,
medeniyetler catismasina iliskin olarak gelecekten haber veren yazisinda
bununla ilgili olarak yazmistir. Marksizmi terk edebiliriz, fakat bu Ruslarin
Batili olduklar1 anlamina gelmez.

Bu yiizdendir ki kendi anayasal degerlerimize iliskin anlayigimizi
gelistirmeye gayret ediyoruz ve bu da bir halkin kendisi olma hakkimin bir
parcasidir. Escinsel birliktelik propagandasi sorunu konusunda hiikiimetin
tarafsizligina iliskin bize onerilen Bat1 formiillerini kabul edemeyiz. Escinsel
birlikteligi tavsiye etme 6zgiirliigii, bizim toplumumuzda genel ahlaksizlikla
bagdastirilir. Escinsellerin haklarini savunma amaciyla yapilan bir gosteri,
saldir1 ve karigiklikla sonuglanabilir. Rus Ortodoks Kilisesinin ahlaki
otoritesini bozmaya yonelik, insan icglidiilerinin propagandasini yapan ve
topyekiin 6zglirlesmesine iliskin bu tavsiyeleri kabul edemeyiz.

Batidaki rakiplerimiz sunu bilmeliler ki kendilerinin tamamen Bati'ya
ait hukuk degerleri, Rus toplumunda pargalanmaya neden olmaktadir. Ne
var ki, anayasa hukukuna iliskin sosyal deger, azinliklarin haklarmni, kadin
ve erkeklerin hak ve 6zgiirliikleri kullanmalarinin baska insanlarin hak ve
ozgiirliiklerinin ihlal edilmesine mahal veremeyecegi ilkesi ile makul sekilde
birlestirmekte yatmaktadir.
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Rusya’da, topraklarina yerlesen pek ¢ok halk arasinda giiglii bir tarihi
hosgorii gelenegi vardir. Milli kiiltiirlere yonelik biiyiik saygi, Rus devletinin
bir gelenegidir. Bizde, Avrupa’da ulusal devletlerin kuruldugu, pek ¢ok etnik
kokenin ve etnik kiiltiiriin yok oldugu donemde oldugu gibi bir durum, yani
kiltiirlerin birlestirilmesi gibi bir durum, olmadi. Rusya’da, etnik bolgelerimiz
her zaman muhafaza edilmistir, fakat bunun bedeli, kiiltiirel yapilarin ve
geleneklerin celiskili bir birlesimi olmustur.

Elbette, bu durum, tam anlamiyla hukukun istiinliigiine olan yolumuzu
daha uzun ve daha donemecli kilmaktadir. Batidaki rakiplerimizin bunu
anlamalar1 gerekir. Onlar halen “Ger¢ek¢i olun: imkdnsizi isteyin” seklindeki

savas narasina (sloganina) baghdirlar.
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1. The sixty words of which the Russian Constitution consists include
some fervent, politically impassioned words. In fact, the Constitution begins
with the first statement that we, the multinational people of the Russian

Federation, are united by a common fate on our land.

Of course, we could suggest that the writers of the text of the Constitution
demonstrated a tendency towards simple rhetoric in the preamble. However,
legal experts take the position that every word in such important texts as the
texts of fundamental laws embodies attributes of legal concepts. These legal
concepts are often a specification of philosophical concepts. Such, in our view,
is the concept of a ‘common fate’, in the way it characterizes the people who
created the constitution.

The concept of a ‘common fate’ was not developed further in the doctrine
of constitutional law. However, recent dramatic political events place it at the

epicentre of legal and philosophical discussion.

The common fate on our land for a thousand years, the multitude of
peoplesliving together, some of whom have disappeared and been assimilated,
has resulted in both genetic and social unity, with a common spirit. This
commonality has a will, which is realized in the political form of the Russian
state, the birth of which can be associated with the Rurikid Dynasty, or, in
Nikolai Trubetskoy’s concept, with the empire of Genghis Khan.

The notion of common fate reflects not only genetic relationships, but
also common cultural and societal relationships. Common fate as an objective
given is seen in the way in which the current generation of Russians follows
in the path of a specific cultural tradition that has developed over many

centuries. Understanding this, we can comprehend the ontological, legal
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status of the Constitution in a different manner: it is not simply a codification
of the most important legal principles, many of which were adopted and
adapted from the laws of other countries. Simultaneously, viewed through
the prism of a ‘common fate’ and the responsibilities between generations, the
Constitution is also a unique codification of our relationships with the past.
The German legal philosopher Josef Isensee formulated this idea of the need
to consider the historical process, a unique idea of historicism in the doctrine
of constitutional law. A new constitution is always only partially new, since,
unavoidably, it must embrace some elements of the past. “Here lies the boundary
of political possibility”, writes Isensee, “beyond which not a single creator of a
constitution can escape from any postulates on the sovereignty of power. He
is only able to give new outlines to certain aspects of the life of a people, but
he cannot transform that life entirely, because a people cannot be separated

from their history and the tide of life cannot be stemmed for even an instant.

This theory, which connects the present Constitution to the past,
allows us to obtain an unvarnished picture of the state corresponding to
the constitution. Constitutional law is not only the result of the codification
of fundamental legal norms, it is also essentially a codification of their
relationships with the past, which give these norms their meaning, content,

”1

form, and validity.

Taken in its philosophical sense, the concept of a ‘common fate’ is
the reality of a non-universalized existence of a community of people who
consider themselves one nation. This is the idea of unity, which forms the
foundation for the principle of federalism (it is no accident that Part 3, Article
5 of the Constitution of the Russian Federation declares that the federal

structure of the Russian Federation is based on its state integrity).

Common fate as an attribute, a feature of a society of people also
requires the energy to resist those forces which demand that the people of
this society subordinate themselves to a level of universalization that exceeds
the reasonable minimum of commonality. Here, it is very important not to
allow extremes.

According to the preamble of the Constitution, we, the multinational

people of Russia, recognize ourselves as part of the world community. But this

1 Constitutional Law of Germany. Moscow, 1994, Vol. 1, p. 12.
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refers specifically to the world community, not individual parts of it. A correct
understanding of the idea of common fate from the viewpoint of ideology
must help us to avoid the extremes of nationalism, which is always based on
the cult of selectiveness and exclusiveness, and which is always dangerously
expansive. These negative aspects of nationalism are clearly visible in Fichte’s
address to the German nation, in which he competes with the supporters of
French nationalism. For the idea of common fate to be useful as part of an
ideology of patriotism, it must always be purged of everything excessive,
such as claims to special abilities, to messianic ideas, and to other ever-present

myths about the exclusivity of one nationality or another.

Common fate primarily gives rise to cultural identity, one of the
manifestations of which is tradition or mores — the traditions of patriotism,
solidarity, support of the family, etc. It is clearly possible to acknowledge the
ontological nature of the traditions of the Russian state. In that case, an entire
programme for research arises: can these traditions be viewed as a value
exceeding the Constitution; what are the strengths and weaknesses of the
traditions of national identity; is it possible to construct a system (gradations)
of such traditions; is it possible to assess the repressive force inherent in any
of these traditions so that we can learn to control it, just as man has learned to
control the braking of a car (from which the braking force has not completely
disappeared).

2. As a strictly legal concept, the notion of ‘common fate’ is relative to
the natural collective right to identity, distinctiveness, and preservation of the
cultural traditions of all peoples of the Russian Federation. In the community
of world nations, Russia has the right to cultural relativism. Manifestations
of this constitutional right can be seen in public discussions about modern
society. When a decision is made to establish a limited quota on the screenings
of American films in Russian cinemas, this is also a realization of the right of
the people to a non-universalized objective reality.

The idea of a common fate means that constitutional law must confront
a totally new issue: the reality of the constitutional rights of future generations
of Russians. Is it possible to recognize a future generation of the Russian
people as having rights under the law? This is far from an idle question; in
particular, the rates at which oil and gas are pumped out of the ground and

the state of the country’s environment depend on the answer to it. But the
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most important thing is that the Constitution of Russia confers a number of
important cultural rights on future generations. In particular, the state must
concern itself with preserving a historical and cultural legacy and caring for
historical and cultural monuments on behalf of future generations (Article 44
of the Constitution of the Russian Federation). Despite the fact that Russian is
the official language throughout the territory of the Russian Federation, the
republics have the right to establish their own official languages. The Russian
Federation guarantees all its peoples the right to maintain their national

language, creating conditions for its study and development.

Thus, the idea of a ‘common fate’” embodies the idea of identity and
freedom. Hermann Liibbe wrote that it is not only this freedom which makes
individuals equal to one another. Freedom may differ in the world — it is a
unique manifestation of the legal principle of equal rights. The requirement that
we acknowledge such a right in international law is fully legitimate, since we

are dealing with the freedom of our reality in the contingent historical identity.”

Of course, the traditions of national identity differ from those traditions
that are the subject area of ethnography, although these and others have
historical roots and can only be objectified in the collective understanding
of people. Mores is closer to the concept of archetypes of consciousness

introduced into scientific use by Carl Jung.

As a society undergoes the process of modernization, old traditions

collide with new norms, most often from a borrowed culture.

If the old traditions are engrained in the society, then a mechanism
for reconciling them with modern norms must be found. The type of culture
where modernization, especially in the economic, scientific, and technical
spheres, can occur without discarding old traditions has arisen not only in

Russia, but also in many other nations.?

The concept of ‘common fate on our land’ is entwined with a system of
ideas intended for finding a reasonable balance between the values of ancient

traditions and the values of modernization.

2 Hermann Liibbe, “The Right to be Different. On the Philosophy of Regionalism”// Political
Philosophy in Germany. Moscow, 2005.

3 V.S, Stepin “The Value of Law and the Problem of Building a New Society in Russia” / Legal
Philosophy at the Beginning of the 21st Century... Moscow, 2010, p. 18
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3. As a legal concept, the right of a people to be themselves can be
characterized from the viewpoint of its content, i.e., legal possibilities, and
guarantees. As a legal concept, this right of peoples is the foundation for the

formation of a given system of world order.

The content of this right is contained in the concept of fairness. In
particular, from the idea of fairness, we can extract the authority of each
people to insist on equality in asserting their rights for identity on an equal
basis with other peoples.

When developing the legal concept of the right of a people to be
themselves, it is preferable to focus on the philosophical tradition of
nominalism, rather than the tradition of realism. As is known, the argument
between these two philosophical traditions is essentially the selection of
a moral world outlook, which has always occurred, is occurring, and will
occur. We will note that realists, i.e. the proponents of the tradition of realism,
have gained epistemological and metaphysical primacy, and the ontological
superiority of the common and ideal over the private, empirical, and diverse.
The proponents of the tradition of nominalism are inclined to declare that
the world of facts, the empirical world, is the only true reality. Realism and
nominalism are two different schools of academic thought encountered in all
types of knowledge. For example, as the proponents of the realistic tradition
reason, if they need to evaluate a president, judge, or professor, they want
to see in them first of all an ideal president, judge, or professor created by
their imagination, a certain archetype, which generally is not found in
reality. But when they encounter a president, judge, or professor who has,
like any empirical man, his virtues and deficiencies, when they discover
that a president, judge, or professor is not the ideal figure their imagination
created, they are disenchanted. This phenomenon is expressed by the Turkish
proverb: “I thought a pasha was a pasha, but it turns out that a pasha is a

1

man!” A nominalistic thinker generally is not taken in by ideal concepts. Such
people generally understand people better and do not commit mistakes of
self-delusion. The enthusiasm for traditions of realism and abstract concepts
in the very sensitive sphere of civilizational differences between peoples leads
to tragic consequences. John Rawls and his concept of a rationally thinking
society of peoples, which he used in his book The Law of Peoples, offers an
example of this. For Rawls, a rationally thinking society of peoples consists of

liberal societies and hierarchical societies.
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He defines the idealistic concept of a liberal society as a society with law
and order, permeated with the concept of common wellbeing, guaranteeing
that human rights are observed in society. It is not considered at all here that
the idealization of the rights of certain minorities, such as the proponents of
homosexual love, carries serious risks of a creating a schism in a society. Recall
how in Mark Twain’s The Prince and the Pauper, the latter used the government
seal to crack nuts. Using this comparison, I would like to show that, in
unskilled (or, conversely, devious) hands, the extremely abstract category of

human rights can have a destructive force.

The attraction to the realistic tradition of thought is dangerous in that
a bias towards other civilizations and cultures, and even explicit snobbery,
is programmed into it. The Western tradition of individualism is viewed as
obviously the most perfect, as an axiom that requires no proof, despite the fact
that in the majority of countries in the world there is a tradition of viewing

individuals as members of a society, community, and labour collective.

The freedom of self-determination and self-expression, as defined
constitutionally, cannot be extended so broadly as toignore the constitutionally
recognized and valuable preferences of the democratic majority that are the
foundation for the organization of society and thus to raise doubt as to the
historical and cultural self-definition of a nation, its development under
conditions of civil peace and agreement on the basis of an understanding of
the historical, cultural, and other national traditions, as well as responsibility
to future generations.

Enchantment with realism to the detriment of nominalism leads to
inertial thinking. Without any great proof, John Rawls suggests that the
culmination of the development of civilizations is the development of a world
system where the sovereignty of the state must be limited using human rights,
the standards for which are created in one workshop, in one part of the world,
which is clearly always right, because it is the repository of reason. However,
if the human rights concepts of any nation contradict these standards, then
that nation must be counted as one which is in need of forced correction.

Regrettably, John Rawls distorts the ideas of Kant, who wrote that
the first political responsibility of a man is his responsibility to abandon his
natural state and subordinate himself to the standards of rational and fair

law. I do not think that Kant would be pleased to learn that, if human rights
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in one society are not esteemed in accordance with unified standards that do
not account for differences in civilizations, then the liberal avant-garde of the

community of liberal nations has the right to start bombing such a nation.

On the subject of John Rawls’ book, a discussion arose between Rawls
and Jiirgen Habermas. In his address to the World Congress of Philosophy in
Istanbul, Jiirgen Habermas showed that he does not follow in Rawls’ tradition
of realist thought. He stated that, unless we are dealing with genocide or
crimes against humanity, defence of the integrity of forms of life and the usual
way of life of a community of people organized into a nation takes precedence

over abstract principles of fairness on a global scale.

The framework of my address does not enable me to go into the details
of my argument. I will limit myself to the conclusion that the tradition of
realism conceals the risks of hazardous cognitive situations in those cases
where theory is the foundation for policy, i.e. the course of actions taken by
nations. A cognitive situation, an orientation towards the abstract concepts of

a liberal society, a hierarchical society, is certainly not harmless.

Rawls proves, using the abstract concept of justice, the right of civilized
nations to wage ‘just wars’. Jiirgen Habermas is right in stating that the
criteria for assessing whether a law is just or not cannot be translated into the
language of law, and the use of such criteria by nations cannot be verified by
international courts.

Furthermore, there is too much relativism there: who can determine on
a supra-governmental level whether Western legal values deserve universal

acceptance?

Thus, the right of a people to be themselves is the right to have a
historical memory, which is a part of a historical legacy, and the right to have
a national spirit, which, in the case of the Russian people, is the spirit of the
undefeated, and ultimately the right to the identity of a civilization.

4. There has been a debate for many years in jurisprudence on the nature
of constitutional courts —is such a court less a court, and more a qualitatively
new authority? I think that if we assess the procedure for decision making
in constitutional courts and in courts of law, we must acknowledge that the
former differ substantially from ordinary courts, which rule on cases using
simple legal syllogism. It is sufficient for ordinary courts to evaluate the factual
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circumstances of a dispute which arises, to seek a legal norm in the law that
applies to this dispute, and to draw a legal conclusion. Everything is more
difficult in constitutional courts. In addition to the positive constitutional law
contained in the texts of constitutions, in order to make decisions, it is also
necessary to master a much more complex methodology — the methodology
of the philosophy of law.

Only this philosophy can help to find a balance between universal
legal values and those legal values which traditionally separate the majority
of a nation and which are not in any way evidence of its conservatism. To
be different does not mean to be conservative, since there are no generally
accepted criteria in this sphere. The European Court of Human Rights’ claims
that its court system is based on the “sovereignty of universal morals and law”
and that the sovereignty of nations in this connection should be significantly
limited is viewed with scepticism in Russia. It is possible that, after the Second
World War, after the adoption of the Universal Declaration of Human Rights,
man actually became more homo universalis (Latin), but the manifestation
of this concept in the spirit of realism does not cancel out the differences in
civilizations in the spirit of nominalism. Samuel Huntington wrote about this
in his prophetic paper on the clash of civilizations. We can discard Marxism,
but this does not mean that Russians are becoming Westerners.

That is why we strive for our own understanding of our own
constitutional values, and this is part of the right of a people to be themselves.
We cannot accept the Western formulas that are proposed to us regarding the
neutrality of the government on the problem of propaganda of homosexual
love. The freedom to preach homosexual love is associated in our society
with the public indecency discussed by the multinational Russian people. A
pro-gay demonstration may end in beatings and disorder. We cannot accept
such recommendations on the total liberation (liberalization) and propaganda
of human instincts aimed at disrupting the moral authority of the Russian
Orthodox Church.

Our opponents in the West must know that their purely Western legal
values are causing a schism in Russian society. However, the social value of
constitutional law is to reasonably combine the rights of minorities with the
principle according to which the exercising of the rights and freedoms of men
and women cannot be allowed to violate the rights and freedoms of other people.
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In Russia, there is a strong historical tradition of tolerance between the
many peoples populating its territory. Careful respect for national cultures is
a tradition of the Russian state. We did not have a unification of cultures in
the sense that it occurred in Europe during the era when nation states were
created, when many ethnicities and ethnic cultures disappeared. In Russia,
ethnic enclaves have always been preserved, but the price for this was a
contradictory combination of cultural patterns and traditions.

Of course, this circumstance makes our path to perfect superiority of
law longer and more winding. Our opponents in the West need to understand
this. They still adhere to the battle cry, “Be realists: demand the impossible.”





