Bireysel Bagvurulara iliskin Kararlarin Infaz::

Ispanya Tecriibesi

) Prof. Dr. Violeta Ruiz Almendral
Ispanya Anayasa Mahkemesi Hukuk Danismani

1) Kararlarin infazi, hukukun stiinliigliniin son giivencesi olan
kararlarini infaz etmek zorunda olan yargi erkinin temel bir parcasidir. Etkin

olmayan kurallar ger¢ek anlamda kural degildir.

Bu gorlis Avrupa Adalet Divaninca siklikla yinelenmistir. Bizzat
Avrupa Adalet Divani, bir mahkemeye erisim hakkinin “Eger taraf bir
devletin ulusal hukuk sistemi bir tarafin zararina olacak sekilde kesin,
baglayict bir kararin hiikiimstiz kalmasina izin verirse aldatici olacagmna...
Herhangi bir mahkemenin verdigi bir kararin infazinin boylece 6. maddede
yer alan amaca yoOnelik olarak “yargilamanmn” ayrilmaz bir pargasi olarak
goriilmek zorunda olundugunu” ifade etme firsatini bulmus olup bu
infaz hakkina “hukukun tstiinliigii ilkesinden” yola ¢ikarak varmaktadir.
“Insan haklarinin korunmasina iligkin sistemin giivenilirligi biiyiik 6lciide
mahkeme kararlariin infazina dayanir. Kararlarin tam olarak uygulanmasi,
mahkemenin prestijini ve faaliyetinin etkinligini artirmaya yarar ve Oniine
gelen basvuru sayisimni sinirlama yoniinde etkisi olur.” Kisacast mahkeme
kararlarinin infazi, ATHS'nin 6. maddesi kapsaminda hukuki bir siirecin
ayrilmaz bir parcasi olarak degerlendirilmektedir [Diger davalara ilaveten su
kararlara bakiniz: Zappia/italya (Basvuru No. 24295/94), 26 Eyliil tarihli karar;
ve Hornsby/Yunanistan (Basvuru No. 18357/91), 19 Mart 1997 tarihli karar].

Ispanya Anayasa Mahkemesi ve bu Mahkemenin bireysel bagvuru ile

ilgili sistemi asagidaki gibi 6zetlenebilir:
* Anayasa mahkemeleri umumi mahkemeler degildir.

* Miinhasir yetkileri, devletin ii¢ erkinin herhangi birinin ya da yerel
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kuruluslarin anayasay1 ihlal etmelerini O6nlemek igin, anayasa hukuku

meselelerine iliskin karar verme siirecinde ortaya ¢ikar.

® Mahkemenin gorevi, anayasanin en iist yorumlayicis1 (fakat tek

yorumlayicist degil) olarak hizmet etmektir.

o ispanya Anayasa Mahkemesi, kralin atadigi on iki iiyeden
olusmaktadir dort tiye Kongre tarafindan (iiye tam sayisinin beste {icii
cogunlugu ile) aday gosterilir, dort tiye ayn1 ¢ogunluk ile senato tarafindan
aday gosterilir, iki {iye hiikiimet tarafindan aday gosterilir: ki {iye Yargi Erki
Genel Kurulu tarafindan aday gosterilir.

* Anayasa Mahkemesi iiyeleri, mesleklerinde en az on bes y1llik tecriibe
sahibi olan saygin hakimler, savcilar, iiniversite profesorleri, kamu gorevlileri

ve avukatlar arasindan atanirlar (madde 159.2).

® Bu {iyeler dokuz yillik bir donem i¢in atanirlar ve her {i¢ yilda bir
tcte bir oraninin siiresi uzar (ispanya Anayasasi, madde 159.3), (se¢im turuna

denk gelmemek amaciyla).
Mahkeme o6niindeki yargilama usulleri sunlardir:

e Kanun giiciindeki diizenlemelerin ve kanunlarin anayasaya aykir1
olduklar1 iddiasina kars1 yapilan bagvurular

e Kanunun ortaya koydugu sartlar ve sekillerde anayasanin boliim
53(2)’sinde yer alan hak ve 6zgiirliiklerin ihlaline karsi bu hak ve 6zgiirliikleri

korumak i¢in yapilan bireysel bagvurular

® Devlet ve 6zerk topluluklar arasinda ya da 6zerk topluluklarin kendi

aralarindaki yetki uyusmazliklarina iliskin konular

® Anayasa veya temel kanunlar yoluyla gorev olarak verilen diger

meselelere iliskin konular
Ispanya Anayasasi’nin 161. maddesi [resmi geviri]

1. Anayasa Mahkemesi Ispanyol topraklarinin tamami {izerinde

yargilama yetkisine sahiptir ve asagidakilere bakmak icin yetkilidir:

a) Kanunlar ve kanun hiikmiinde diizenlemelerin anayasaya aykirilik
iddiastyla bagvurular. Ictihatla yorumlandiginda bir kanun giiciinde
hitkmiin anayasaya aykiriliginin ilani, gecersiz kilinan mahkGmiyet veya

mahk{miyetler kesin hiikiim statiisiinii kaybetmese de bu hiikmii etkiler.



Prof. Dr. Violeta Ruiz Almendral + Birinci Oturum 61

b) Kanunun ortaya koydugu sartlar ve sekillerde Anayasa’nin 53’tincii
maddesinin ikinci fikrasinda gecen haklar ve Ozgiirliiklerin ihlaline kars:

bireysel bagvurular

c) Devlet ve 6zerk topluluklar arasinda veya 6zerk topluluklarin kendi

aralarinda gorev uyusmazliklar
d) Anayasa veya kurulus kanunlariyla kendisine verilen diger gorevler

2. Hiikkimet, 6zerk topluluklarin kuruluslarinin kabul ettigi hiikiim ve
kararlara Anayasa Mahkemesinde itiraz edebilir ve itiraz edilen hiikiim veya
kararlarin yiiriitmesi durdurulabilir ancak Mahkeme, bes ay1 gegmeyen bir

stire icinde, duruma gore yiiriitmeyi durdurmay onaylar veya kaldirir.

Bireysel Basvurular: Korunabilecek olan temel hak ve ozgiirliikler
(Anayasanin 14 — 29. maddeleri).

Bu bagvurular, yasal bir menfaati olan herhangi bir birey ya da tiizel kisi
ve ayni zamanda kamu denetgisi ve savcilik tarafindan yapilabilir (Anayasa,
madde 162.2).

Bireysel bagvurunun getirdigi koruma kapsammna hangi haklar
girmektedir?

e Boliim 14: Kanun 6niinde esitlik
e Boliim 15: Yasam, fiziksel ve ahlaki biittinliik hakk:
¢ Boliim 16: Diistince, din ve ibadet 6zgtirliigii

¢ Boliim 17: Ozgiirliik ve giivenlik, dnleyici tutuklama, tutuklularm

giivenceleri harbeas corpus (hakim oniine ¢ikarilma)

® Boliim 18: Onur ve sahsi itibar 6zel hayatin gizliligi, haberlesmenin
gizliligi

e Boliim 19: Ispanya iginde konut hiirriyeti

e Boliim 20: Ozgiir/serbest ifade, Akademik 6zgiirliik, bilgi edinme
ozglrligii

¢ Boliim 21: Toplanma, miting yapma hakk:

* Boliim 22: Dernek kurma ozgtirligii

¢ Boliim 23: Vatandaslarin kamu meselelerine katilim1
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® Boliim 24: Yarg: siireci, yarg: giivenceleri

e Boliim 25: Sug ve cezalarin hukuki tanimi1

e Boliim 26: Haysiyet Divanlarinin Yasaklanmasi

e Boliim 27: Egitim hakki, ebeveyn hakki, tiniversitelerin 6zerkligi
e Boliim 28: Sendikalara katilma hakki, grev hakki

* Boliim 29: Bireysel ve toplu olarak sikayet hakk:

e Boliim 30, fikra 2: Askerlik gorevi ve vicdani ret.

Bireysel bagvuruya yonelik kabul edilebilirlik kriterleri:

® Bireysel bagvuru daima ikincil niteliktedir (tamamlayic1).

® Bu demektir ki dava Anayasa Mahkemesine geldiginde tiim hukuk
yollar1 tiiketilmis olmalidir.

® Anayasa Mahkemesi olagan yargi erkine ait degildir (anayasal bir
organ).

Bireysel basvuruda sikayet kapsami oldukga genistir:

“Kanun hiikiimlerinden, kararnamelerden, ihmallerden veya asikdr sekilde
yasal olmayan eylemlerden kaynaklanan; devletin mercileri, oOzerk topluluklar
ve diger bolgesel, tiizel ya da kurumsal devlet kuruluslari ve aym zamanda bu
kurumlarin gorevlileri ya da temsilcilerince gerceklestirilen; onceki fikrada belirtilen

hak ve ozgiirliiklere yonelik ihlallere karsi anayasal koruma baglamindaki basvuru bu
Kanunun hiikiimleri uyarinca yapilir.” (Temel Kanun, madde 41).

Bireysel basvuru ile ilgili genel diistinceler soyledir:

® Temel hak ve ozgiirliikleri korumanin bir demokrasi i¢in gerekli

olmasi
* Anayasa mahkemelerinin rollerinin yol gdstermek icin gerekli olmast

e Fakat kamu yOnetimi ve umumi mahkemeler ilk savunma hattidir
(avukatlarin da oldugu gibi)

¢ Temel haklar1 korumak ne anayasa mahkemelerinde baglar ne de
sadece anayasa mahkemelerinin mevcudiyeti ile giivence altina alinabilir.
o Kiiltiir gelistikce tabiat geregi yarim birakilmis bir siirectir (yasayan

bir agag olarak anayasa).
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Anayasa Mahkemesi Kararlarinin Infazi: 2015 Reformu
Genel Diistinceler

- Yeniden hukukun {istiinliigii ile temel bag

- Belirli bask: yontemleri temin etme ihtiyaci.

Ispanya Anayasasmin 164. maddesine gore:

1. Anayasa Mahkemesinin kararlari, devletin resmi gazetesinde, varsa
kars1 oylariyla birlikte yayimlanr.

Yayimlandiklar: giinii izleyen giinden itibaren kesin hiikiim(res
judicata) halini alir ve bunlara kars1 bagvuru yapilamaz. Bir kanunun veya
kanun hiikmiinde hiikmiin anayasaya aykirihigini agiklayan kararlar ve bir
hakkin siibjektif olarak kabul edilmesi ile sinirli olmayan tiim kararlar, herkes
icin tam olarak baglayicidir.

Gorecegimiz lizere yakin ge¢miste degisiklige ugramis olan 3 Ekim
2016 tarihli Anayasa Mahkemesine iliskin Temel Kanun 2/1979, kararlarin
infaz1 meselesine bilindigi gibi ¢ok fazla dikkat ¢ekmedi.

Genel olarak (madde 87):
1. Anayasa Mahkemesi kararlari tiim kamu mercileri igin baglayicidir.

2. Bir oncelik ve ivedilik meselesi olarak mahkemeler, Anayasa
Mahkemesinin talep edebilecegi yasal i birligini ve yardimi saglar.

Sistem, Mahkemenin kararlarinin infazinda yardim isteyecek kadar
genis yetkileri oldugu yoniindeki diisiinceye dayaliydi (Bu bir noktaya kadar
halen gecerlidir.).

Ne var ki Mahkemenin sadece bdyle bir yardimi isteyebilecegi degil
ayni zamanda kendi goriislerinin ve kararlarimmin zamaninda ve yeterince
uygulanmasini temin edebilecegi bu stirece iliskin kapsaml bir diizenleme

mevcut degildi.

Elbette kararin nasil infaz edilecegi, dogrudan prosediiriin tiirtine

dayanur.

Soyut norm denetiminde tipik bir karar, kanunu ya da hiitkmii gegersiz
kilar. Karar, resmi gazetede yayimlanir ve ayn1 zamanda siirece katilan tiim
taraflara bildirilir.
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Bu durumda sonuglar aninda ortaya c¢ikar. Genel mahkemeler,
anayasaya aykirt oldugu agiklanan kanunu uygulayarak bir davay1 bundan
boyle karara baglayamasinlar diye elbette bu kararla baglilardir. Tiim kamu

kurumlar1 da derhal bu kararla bagh olurlar.

Ozellikli bir durum ise devlet ve dzerk topluluklar arasindaki veya
ozerk topluluklarin kendi aralarindaki uyusmazliklardir (Temel Kanun, 60.

maddesi ve devamui).
Madde 60

Devlet ve 6zerk bir topluluk arasinda ya da bu 6zerk topluluklarin kendi
aralarindaki yetki uyusmazliklaria iliskin davalar asagidaki maddelerde
ongoriilen sekilde hiikiimet veya 0zerk topluluklarin esit oranda yetkiye
sahip ylriitme organlarinca agilabilir. Negatif uyusmazlhklar da ilgili gercek

ya da tiizel kisilerce getirilebilir.

Olumlu yetki uyusmazliklarinda (yani 6zerk bir topluluk ve merkezi

hiik(imet arasinda) madde 66 sunu ongormektedir ki:

Karar yetkili kurumu belirleyip uygun oldugunda yetkisizlik
gerekgesiyle itiraz edilen karar1 veya hiikmii iptal eder. Fiilen (de facto) veya
hukuken (de jure) meydana gelen durumlara iligskin olarak uygun goriilen

herhangi bir énlem alinabilir.
Boylelikle Mahkemeye bir kararin infaz edilme yontemini belirgin
sekilde saglamaya yonelik olarak serbestge hareket etme olanagi verilmis olur.
Temel Kanun’un 92. Maddesine iliskin 2015 Reformu
Reform Oncesindeki Durum

Temel Kanunun 4. maddesi (2007 reformunda desteklenmis sekilde)
ongormektedir ki:

“Anayasa Mahkemesi kendi yetki kapsamini tanimlar ve bunu korumak
i¢in zarar veren kanun hiikiimlerinin ya da kararlarin hiikiimsiiz oldugunu
acgiklamak dahil tiim gerekli tedbirleri alir, ayrica kendiliginden (motu proprio)

ya da taraflarin talebiyle yetkisini ya da yetkisizligini inceler.”

Temel Kanun'un 92. maddesi 6zellikle Mahkemeye, karar1 ya da goriisii

kimin uygulamak zorunda oldugunu tayin etme imkanini verir.
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Son reforma kadar 92. madde ile ifade edilen sudur:

Mahkeme, kararda ya da sonraki kanun hiikiimlerinde infazdan
sorumlu olan ve uygulanabildigi 6l¢iide bununla ilgili gegici meseleleri karara
baglamaktan sorumlu olan kurumu belirleyebilir.

Mahkeme, kendi yetkisini kullanirken vermis oldugu kararlar1 bozan
bir karar1 da savciligin ve bu karar: veren kurumun ifadesini aldiktan sonra,
hiikiimstiz kilabilir.

Mahkeme kararinin yeterince uygulanmayacak olmasi halinde 92.
madde, anilan taraflarin basvuru yapmalar: igin belirli bir mekanizma
ongormiistiir.

Bu mekanizma, ne var ki olagan yargi siireci icin tamamlayic
niteliktedir.

Anayasa Mahkemesinin Kurulusuna iliskin Kanunun 92. Maddesini
Yeniden Diizenlemeye Gerek Var miydi?

*Bazi kamu makamlar1 nihayetinde Mahkeme kararlaria
uymayacaklarini kamuoyuna agikladiklarinda buna inanmak icin sebep

varda.

® Daha genel bir sebep ise 92. maddenin kararlar1 uygulamak icin
yardim isteme usuliinii acik sekilde ortaya koymamis olmasiydi. Sonuglar da

ortaya konmus degildi, yani yaptirim ya da ceza yoktu.

16 Ekim tarihli 15/2015 sayili Temel Kanun Mahkemeye, kararlarinin
infaz edilmesini saglamak izere genis bir arag yelpazesi sunar.

Ayrica Ispanya Anayasasi’'nin 155. maddesine bagvurmadan gegici bir
tedbir gorevi goriir.

Ispanya Anayasasi’nin 155. Maddesi

1. Eger bir 6zerk topluluk, anayasa veya diger kanunlarin koydugu
ylikiimliiliikleri yerine getirmez veya ispanya’nm genel ¢ikarlarma ciddi
bigimde zarar verecek sekilde hareket ederse hiikiimet, 6zerk toplulugun
baskanina sikayette bulunur ve doyurucu bir cevap alamazsa senatonun salt
¢ogunluguyla aldig1 bir kararin ardindan s6z konusu 6zerk toplulugu, ilgili
ylikiimliiliikleri yerine getirmeye zorlamak veya yukarida soz edilen kamu
¢ikarlarini korumak igin gerekli 6nlemleri alir.
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2. Hiikkimet, yukaridaki fikrada oOngoriilen tedbirleri uygulamak

amaciyla biitiin 6zerk topluluklara talimat gonderebilir.

92. madde ile ilgili reform, 6zel amagcli bir yaklasim sunar (normal olma
fikri).

Yaptirim seklinde 6zellikle baski yontemlerini de sunar.

Yeni hiikmiin sonuglari, Ispanya Anayasasinin 155. maddesinin
sonuglaria kismen benzerdir, bir yetki her iki mekanizma kapsaminda da
kaldirilabilir.

Ne var ki 92. madde, ancak bir karara belirgin sekilde uyulmadiginda

etkin hale getirilir.
Genel anlamda reform gerekgeleri:

- Hukukun dstinliigli kararlarin geregince ve zamaninda infaz

edilmesini gerektirir.
- Kararlarin infazi yarg: giicliniin temel bir parcasidir.

- Anayasa Mahkemesinin; anayasanin en iist diizeydeki yorumlayicisi,
ayni zamanda merkez ve Ozerk topluluklar arasindaki uyusmazliklarin
hakemi olarak 6nemli bir rolii vardir.

Reform aslinda ne yapt1?

87. ve 92. maddeler asagidaki unsurlar: ngormektedir:

Madde 87

1. Anayasa Mahkemesi kararlari tiim kamu makamlar1 i¢in baglayicidir.

Ozellikle Mahkeme gerekli gordiigii herhangi bir otoriteye ya da kamu

calisanina kararlarini kisisel olarak bildirmeyi kabul edebilir.

2.Bir oOncelik ve ivedilik meselesi olarak mahkemeler Anayasa

Mahkemesine, talep edebilecegi hukuki bir is birligini ve yardimi saglar.

Bu amagla hiikiimlerin ve Mahkeme kararlarinin infaz edilebilir oldugu
kabul edilir.

Mahkemeye itaatsizlik olasiligina kap1 actigi icin kisisel olarak bildirim
onemlidir. Bu, farkli hukuk sistemlerinde ¢ok iyi bilinen bir suctur. Bu, esasen

bir mahkemenin yetkisine ve onuruna karst duran ya da agitk¢ca meydan
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okuyan bir davranista bulunarak o mahkemeye gerek itaatsiz gerekse saygisiz

olma sucgudur.

[taatsizlik ile ilgili islemler, bilhassa tedbir kararlar1 gibi hakkaniyete
uygun hukuk yollarini uygulamaya yarar (yani bir tarafin 6zellikle bir sey
yapmak i¢in riza gostermesine ya da belirli bir davranistan imtina etmesine

yonelik mahkeme kararlar: seklindeki hukuk yollarr).

92. madde ile birtakim meseleler ele alinir:

1) itaat Diisiincesini Destekler ve Infaz Siirecine Aqiklik Getirir:

1. Mahkeme kendi kararlarina etkili bir sekilde uyulmasini temin
eder. Verilen hiikiimde veya kararda infazdan sorumlu kurumu, gerekli olan
uygulama tedbirlerini belirleyebilir ve uygulanabilir oldugu 6l¢iide bununla
ilgili gecici tedbir niteligindeki meseleleri karara baglayabilir.

Mahkeme, kendi yetkisini kullanirken vermis oldugu kararlar1 bozan
bir karar1 da, savciligin ve bu karari veren kurumun ifadesini aldiktan sonra
hikiimstiz kilabilir.

2) Diger Makamlardan Belirgin Olarak Yardim isteme Olasiliklarini
Giiclendirerek, isbirligi Fikrini Gelistirir:

2. Mahkeme, kararlarinin etkililigini temin etmek igin kamu
makamlarindan ve idarelerinden yardim ve hukuki is birligi talep edebilir ki
bu kurumlar bunlari bir 6ncelik ve ivedilik meselesi olarak saglarlar.

3. Taraflar 1. fikrada ongoriildiigii tizere infaz talebiyle dava agabilirler.
Taraflar, mahkemeye kararlarina etkili sekilde uyulmasmi saglamak icin
gerekli olan uygulama tedbirlerini 6nerebilirler.

3) Bu Itaatsizligin (Dolayl itaatsizlik) Olabileceginden Siiphe Duysa
Bile Mahkemenin Harekete Ge¢mesine Olanak Verir.

4. Bir karara uyulmamasina dair bir stiphe oldugu takdirde, resen (ex
officio) ya da slirecte yer alan bir tarafin talebiyle Mahkeme, karara uyma
hususunda ilgili olabilecek belirli sahislardan, kuruluslardan, yetkililerden
ya da kamu ¢alisanlarindan belirlenen siirede bu durumu bildirmelerini ister.

Raporun ardindan ya da belirlenen siire gegmisse Mahkeme, kararinin
biitiiniiyle ihlal edildigi veya kararma kismen uyulmadig1 yoniinde bir

degerlendirme yaparsa asagidaki tedbirlerden birini alabilir:
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a) Karar tam olarak uygulanincaya kadar Mahkeme kararlarim
uygulayamayan belirli sahislara, yetkililere ya da kamu calisanlarina {ig

binden otuz bin avroya kadar yinelenen cezalar uygulamak

b) Mahkeme kararlarina uyulmasini saglamak icin gerekli olan siirede
yonetimde ihlalden sorumlu olan yetkilileri ya da kamu ¢alisanlarini gérevden

uzaklastirmak

Mahkemenin ikame Yoluyla infaz Talep Etmesine de izin Verir:

¢) Anayasal siireclerde verilen kararlarin infazini talep etmek (Bu
durumda, Mahkemenin kendi tayin ettigi sartlarda kararlarin uygulanmasin
saglamaya yoOnelik gerekli tedbirleri almasi icin Mahkeme, merkez1 hitkéimetin

is birligi yapmasini talep edebilir.)

d) ﬂgili olabilecek sahislarin cezai sorumluluklarmin dogumu igin

gerekli belgeleri hazirlamak

4) Son Olarak, Acil Bir Siireci Ongoriir:

5. Belirli sekilde anayasal Onemin olusabilecegi, itiraz edilen
hiikiimlerin ya da kanun hiikiimlerinin yiriirlitkten kaldirilmas: tizerine
verilen kararlarda Mahkeme resen (ex officio) veya hiikiimetin talebiyle
taraflarin ifadesini almadan gereken infazi saglamaya yonelik gerekli
tedbirleri alir. Mahkemenin 6nceden alinan tedbirleri gegersiz ya da, gegerli
kilan, degistiren bir karar vermesinden sonra {i¢ giinliik bir miiddet iginde

Mahkeme, sava ve taraflart huzuruna kabul eder.

Reform, Katalonyamin durumu karsisinda Mahkemeyi zor bir
duruma sevk ettigi gerekgesiyle bazi Anayasa hukuku akademisyenlerince
elestirilmistir. Bazilar1 ise Anayasa Mahkemesinin ceza getirecek ya da
yetkileri kaldiracak kadar ileri gitmemesi gerektigini ileri stirmiislerdir.
Mahkemenin yetkileri, ne var ki, diger hakimler i¢in temin edilen araglardan
farksizdir. ilaveten, Mahkeme, acgikca egemendir ve bu yetkileri kullanip

kullanmama yoniinde bir tercih yapar.



The Execution of Judgments Concerning
Individual Applications: Spanish Experiences

Prof. Dr. Violeta Ruiz Almendral
Law Counsel (Letrada) at the Spanish Constitutional Court

1) The Execution of Judgments is a fundamental part of the judicial
power, which must be able to execute its legal resolutions as the ultimate

guarantee of the rule of law. Without teeth, rules are not really rules.

This idea has been often repeated by the European Court of Justice. The
ECJ has itself had occasion to state that the right of access to a court or tribunal
“would be illusory if a Contracting State’s domestic legal system allowed
a final, binding judicial decision to remain inoperative to the detriment of
one party. ...Execution of a judgment given by any court must therefore be
regarded as an integral part of the ‘trial’ for the purposes of Article 6”7, and
the Court infers this right of execution from “the principle of the rule of law”.
“The credibility of the human rights protection system depends to a great
extent on execution of the Court’s judgments. Full execution of judgments
helps to enhance the Court’s prestige and the effectiveness of its action and
has the effect of limiting the number of applications submitted to it”. In short,
the execution of court decisions is considered to be an integral part of a legal
process within the meaning of Article 6 of the ECHR [see among other cases:
Zappia v Italy (application no. 24295/94), judgment of 26 September;and
Hornsby v Greece (application no. 18357/91), judgment of 19 March 1997].

The Spanish Constitutional Court and its system regarding individual

applications, can be summarized as follows:
¢ Constitutional Courts are no ordinary courts.

® Their exclusive power lays in deciding on questions of constitutional
law, in order to prevent any of the three powers of the State, or any of the

subnational entities, to breach the Constitution.
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e The role of the Court is to serve as the maximum (but not the only)

interpreter of the Constitution.

® The Spanish Constitutional Court is formed by twelve members
appointed by the King; [Four nominated by Congress (majority of three-fifths
of its members); Four nominated by the Senate with the same majority; Two
shall be nominated by the Government; Two by the General Council of the
Judicial Power].

® Members of the Constitutional Court shall be appointed among
magistrates and prosecutors, University professors, public officials and
lawyers, all of whom must have a recognized standing with at least fifteen
years’ practice in their profession (art. 159.2).

¢ They are appointed for a period of nine years and of nine years and
shall be renewed by thirds every three years (art. 159.3 Spanish Constitution),
(so as not to coincide with electoral cycles).

Type of procedures before the Court:

® Against the alleged unconstitutionality of acts and statutes having

the force of an act.

¢ Individual appeals for protection (recursos de amparo) against violation
of the rights and freedoms contained in section 53(2) of the Constitution, in
the circumstances and manner to be laid down by law

¢ Conflicts of jurisdiction between the State and the Self-governing

Communities or between the Self-governing Communities themselves

¢ Other matters assigned to it by the Constitution or by organic acts
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Article 161 Spanish Constitution [official translation]

1. The Constitutional Court has jurisdiction over the whole of Spanish
territory and is competent to hear:

a) Appeals against the alleged unconstitutionality of laws and
regulations having the force of law. A declaration of unconstitutionality of
a legal provision with the force of law, interpreted by jurisprudence, shall
also affect the latter, although the overturned sentence or sentences shall

not lose their status of res judicata.

b) individual appeals for protection («recursos de amparo»)
against violation of the rights and liberties contained in Article 53.2 of the
Constitution, in the circumstances and manner to be laid down by law;

c) conflicts of jurisdiction between the State and the Autonomous
Communities or amongst the Autonomous Communities themselves; d)

other matters assigned to it by the Constitution or by organic laws.

2. The Government may contest before the Constitutional Court the
provisions and resolutions adopted by the agencies of the Autonomous
Communities, which shall bring about the suspension of the contested
provisions or resolutions, but the Court must either ratify or lift the
suspension, as the case may be, within a period of not more than five

months.

Individual applications (“recurso de amparo”): essential rights and
freedoms that may be protected (arts. 14-29 Constitution).

These appeals may be lodged by any individual or corporate body with
a legitimate interest, as well as the Ombudsman and the Office of the Public
Prosecutor (art. 162.2 SC).

What rights fall under Amparo protection?

® Section 14: Equality before the law

e Section 15: Right to life and to physical and moral integrity
* Section 16: Freedom of ideas, religion and worship

® Section 17: Freedom and security; preventive arrest, guarantees of

prisoners; habeas corpus
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e Section 18: Honour and personal reputation; right to privacy; secret of

communications
e Section 19: Liberty of residence within Spain

e Section 20: Free expression; Academic freedom; Freedom of
information.

® Section 21: Right of assembly; to public demonstrations.
e Section 22: Freedom of association.

® Section 23: Participation of citizens in public affairs.

e Section 24: Due process, judicial guarantees.

e Section 25: legal definition of offences and penalties

® Section 26: Prohibition of Courts of Honour.

® Section 27: Right to education. Rights of parents. Autonomy of

Universities.
e Section 28: Right to join trade unions. Right of strike.
e Section 29: Right to individual and collective petition.
e Section 30, par 2: Military service and objection of conscience.
Admissibility criteria for the recurso de Amparo:
® Recurso de amparo is always subsidiary.

¢ This means all remedies must have been exhausted once the claim
reaches the Constitutional Court.

® The Constitutional Court does not belong to the ordinary judicial

power (a constitutional organ)
The scope of amparo is quite broad:

“The appeal for constitutional protection shall be available, in accordance with
the provisions of this Law, against violations of the rights and freedoms referred to
in the previous paragraph resulting from provisions, legal enactments, omissions
or flagrantly illegal actions (via de hecho) by the public authorities of the State, the
Autonomous Communities and other territorial, corporate or institutional public
bodies, as well as by their officials or agents” (art. 41.2 Organic law).
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General ideas regarding amparo
* Protecting fundamental rights and freedoms essential to a democracy
* Role of Constitutional Courts essential in order to lead the way

* But, public administration and ordinary courts are the first line of

defense; (as are lawyers)

e Protecting fundamental rights does not begin in Constitutional

Courts, nor can it be only guaranteed by their existence.

* A process, unfinished by nature, as the culture evolves (the

Constitution as a living tree)

3) The execution of rulings by the Constitutional Court. The 2015
reform.

General ideas

- Again, fundamental link to the rule of law

- The need to provide specific methods of coercion.
According to article 164 of the Spanish Constitution (S5C):

1. The judgments of the Constitutional Court shall be published in the
Offical State Gazette (Boletin Oficial del Estado), with the dissenting votes, if

any.

They have the validity of res judicata from the day following their
publication, and no appeal may be brought against them. Those which declare
the unconstitutionality of a law or of a rule with the force of law, and all those
which are not limited to the subjective acknowledgment of a right, shall be

fully binding on all persons.

Organic Law 2/1979 on the Constitutional Court, of 3 October 1979,
recently amended as we will see, has not traditionally dedicated much

attention to the issue of execution of rulings.
In general terms, (art. 87):

1. The judgements of the Constitutional Court shall be binding on all
public authorities.
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2. The courts shall provide the Constitutional Court, as a matter of
priority and urgency, with any legal co-operation and assistance it may

request.

The system rested (and still does to a point) upon the idea that the
Court has ample powers to require assistance in the execution of its rulings.

There was, however, no extensive regulation of the process by which
the Court could not only seek such assistance, but also ensure that its own

Opinions and rulings would be timely and adequately enforced.

Of course how the ruling shall be executed will directly depend on the
type of procedure.

In the case of abstract judicial review (recurso de inconstitucionalidad,
cuestion de inconstitucionalidad), the typical ruling will declare the law or act
null and void. The decision will be published in the Official Gazette, as well

as be notified to all participating parties in the process.

In that case the consequences will be immediate. Regular Courts are of
course bound by that decision, so that they may no longer decide on a case
applying the law declared to be contrary to the Constitution. All public bodies

are also immediately bound by it.

A specific case is the conflicts between the State and the Autonomous
Communities or between these latter (arts. 60 et seq of the Organic Law).

Art. 60

“Actions concerning conflicts of jurisdiction between the State and
an Autonomous Community or between these latter may be brought by the
Government or the executive collegial bodies of the Autonomous Communities
in the way prescribed in the following Articles. Negative conflicts may also be

brought by interested natural or legal persons”

In the case of positive conflicts of authority (ie, between an Autonomous

Community and the Central Government), art. 66 provides:

“The judgement shall specify the competent body and shall annul,
where appropriate, the contested decision, resolution or act on grounds of
lack of jurisdiction. It may take whatever action it sees fit on any de facto or de

jure produced situations”



Prof. Dr. Violeta Ruiz Almendral + Birinci Oturum 75

Ample leeway is thus granted to the Court to specifically provide how

the ruling will be executed.

The 2015 reform of art. 92 of the Organic Law
Status quo before the reform
Art. 4 of the Organic law (reinforced in the 2007 reform) provides that

“The Constitutional Court shall define the scope of its jurisdiction and
shall take all necessary measures to preserve it, including the declaration of
nullity of acts or decisions that undermine it; shall also examine its competence
or incompetence motuproprio or at the request of the parties”

Art. 92 of Organic law specifically provides the Court with the

possibility to designate who must execute the ruling or opinion.
Until the recent reform, art. 92 stated that:

The Court may specify, in the judgement or decision or in subsequent
acts, the body responsible for execution and, where applicable, for deciding

on interlocutory matters relating thereto.

The Court may also nullify any resolution breaking those delivered in
the exercise of its jurisdiction, on the occasion of their execution, after hearing
the Public Prosecutor Office and the body which delivered it

Art. 92 provided a specific mechanisms for the given parties to lodge a

claim should the Court’s resolution not be adequately applied.

This mechanism was however subsidiary to regular judicial action

Was there a need to reform art. 92 LOTC?

® There was reason to believe that some public authorities would
eventually disobey the rulings of the Court as they have publically stated that
they would.

* A more general reason is that art. 92 did not clearly laid out the
procedure to seek assistance in order to execute rulings. Nor were the

consequences laid out; ie, there were no sanctions or fines.

The Organic law 15/2015, 16 October provides the Court with an ample

toolkit to ensure that its rulings will be executed.
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Also, it serves as an interim measure, before art. 155 of the Spanish
Constitution is invoked

Art. 155 SC

1. If an Autonomous Community does not fulfil the obligations
imposed upon it by the Constitution or other laws, or acts in a way seriously
prejudicing the general interests of Spain, the Government, after lodging a
complaint with the President of the Autonomous Community and failing
to receive satisfaction therefore, may, following approval granted by an
absolute majority of the Senate, take the mea-sures necessary in order to
compel the latter forcibly to meet said obligations, or in order to protect the

above-mentioned general interests.

2. Withaview toimplementing the measures provided in the foregoing
clause, the Government may issue instructions to all the authorities of the
Autonomous Communities.

The reform of art. 92 offers a specific targeted approach (idea of
normalcy)

It also specifically provides methods of coercion, in the form of sanctions

The consequences of the new provision are partly similar to those of
art. 155 SC; under both mechanisms an authority may be suspended.

However, art. 92 will only be activated in specific cases of disobedience.

In general terms (grounds for the reform)
- Rule of Law requires rulings to be duly (and timely) executed.

- Execution of rulings is a fundamental part of the judicial power

The Constitutional Court has a fundamental role as supreme interpreter
of the Constitution, as well as an umpire of conflicts between the Centre and
the Autonomous Communities.

What the reform actually does:

Arts. 87 and 92 now provide the following:

Article 87

1. The judgements of the Constitutional Court shall be binding on all
public authorities.
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In particular, the Court may agree a personal notification for its

decisions to any authority or public employee it deems necessary.

2. The courts shall provide the Constitutional Court, as a matter of
priority and urgency, with any legal co-operation and assistance it may

request.

To this end, Judgments and Court decisions shall be considered
enforceable.

Personal notification is essential as it opens the possibility of holding in
contempt of the Court. This is a very well established offence in different law
systems. It is basically the offense of being either only disobedient to or also
disrespectful towards a court of law by engaging in a behavior that opposes
or plainly defies the authority and dignity of the court.

Contempt proceedings are especially used to enforce equitable
remedies, such as injunctions (ie, remedies in the form of court orders that
attempt to comply a party to either specifically do something of refrain from

a specific behavior).

Art. 92 does a number of things:

1°) It reinforces the idea of compliance and clarifies the execution

process:

1. The Court will ensure effective compliance of its decisions. It
may specify, in the judgement or decision or in subsequent acts, the body
responsible for execution, the necessary enforcement measures and, where

applicable, it may decide on interlocutory matters relating thereto.

The Court may also nullify any resolution breaching those delivered in
the exercise of its jurisdiction, on the occasion of their execution, after hearing
the Public Prosecutor Office and the body which delivered it.

2°) It enhances the idea of cooperation, by reinforcing the possibilities
to seek specific aid from other authorities:

2. To ensure the effectiveness of its decisions, the court may request
assistance and legal co-operation from any public authorities and public

administrations, which will provide it as a matter of priority and urgency.
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3. The parties may bring an action to request the execution as provided
in paragraph 1. They may propose the court the necessary enforcement

measures to ensure the effective compliance of its decisions.

3°) It permits the Court to act even if it suspects that contempt (indirect
contempt) may take place.

4. In case there is a suspicion about the unfulfilment of any ruling,
the Court, ex officio or at request of e party of the process, will request the
institutions, authorities, public employees or particulars to whom the
compliance of the decision may concern, to inform thereon in the period they

were determined to.

Following the report or lapsed the determined period, if the Court
assesses complete breach or partial failure of its decision, it may adopt any of

the following measures:

a) Impose reiterated fines from three thousand to thirty thousand euros
to authorities, public employees or particulars failing to enforce the Court

decisions, until the complete fulfillment of the ruling.

b) Suspend authorities or public employees at the Administration
responsible for the breach from their duties, during the necessary time to

ensure the compliance of the Court’s rulings.

It also allows the Court to request an execution by substitution:

c) The request an executionof the rulings delivered in constitutional
processes. In this case, the Court may request the State Government to co-
operate, so that in the terms provided by the Court, it shall adopt the necessary

measures to ensure the enforcement of the decisions.

d)Prepare the necessary statements to claim the criminal liability to

whom it may correspond.

4°) Finally, it provides for an urgent process:

5. In the case of rulings handed down on suspension of challenged
provisions or acts in which special constitutional significance may concur, the
Court, ex officio or at request of the Government, shall adopt the necessary

measures to ensure due enforcement without hearing the parties. In the same
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decision the Court will give audience to the public prosecutor and the parties
within ajoint deadline of three days, after which the Court will deliver decision

overruling, validating or modifying the previously adopted measures.

The reform has been criticized by some Constitutional law scholars
on the grounds that it would put the Court in a difficult position vis a vis
the Catalonia situation. Furthermore, some have claimed that it is not for the
Constitutional Court to go as far as to impose fines or suspend authorities.
The powers of the Court are however no different to the toolkit provided to
other Court of Justices. Furthermore, the Court is evidently sovereign, and

will choose whether to act on those powers or not.





