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1 Introductiion

Any Conference on Mediterranean Sse-
curity should take into account the legal
characterization of that region. The exX-
istence of territories which have been de-
militarized, and of a State which follows a
policy of permanent neutrality, are among
the factors that operate together to distin-
guish the Mediterranean area. In some ca-
ses, the demilitarization owes its existence
to situations which arose before World War
I or immediately after. In others, the de-
militarization has been contracted in the
framework of the Peace Treaties which
terminated World War II. Permanent neutra-
lity, however, is a relatively recent pheno-
menon as far as the Mediterranean is conc-
erned, although instances of that institution
can be found in Burope (Switzerland, Aus-

tria and the Vatican City) or can be traced
back to the 19th and early 20th centuries
(eg the neutralization of the Ionian Islands
after 1863. or that of Albania in 1913). The
existence of neutralized States and demili-
tarized territories limits the military act-
ivity of States. Legal restraint might also
follow from the application of the new law
of the sea, in particular if the littoral
States apportioned the Mediterranean th-
rough the creation of exclusive economic

zZones.

The issue of both neutralization and
demilitarization in the Mediterranean has
been the object of competitive claims, as
far as the content (or even the very ex-
istence) of duties stemuming from such
status is concerned. The purpose of this
paper is to scrutinize all instances in which
a situation of neutrality or demilitarization
is deemed to be in existence in the Medi-
terranean. The impact of the new law of
the sea on the Mediterranean will also he
taken into account, since a number of
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of clauses of the United Nations Law of
the Sea Convention have been held as limi.
ting its military uses.

2. Morocco and the Southern Shore of
the Strait of Gibraltar

At the beginning of this century, the
Moroccan ceast of the Strait of Gibraltar
between Melilla and the right bank of the
Sebou River was the object of a stipulation
under which that coastline should not bec-
ome the object of any fortification or strat-
egic installation. The demilitarization was
deemed instrumental to the right of free
bassage through the Strait of Gibraltar.
The duty to keep the territory under cons-
ideration demilitarized stems from the
agreement between France and the UK.
of April 8, 1904, which states :

“in order to secure the free passage
of the Strait of Gibraltar, the two
Governments agree not to permit the
erection of any fortification or strate-
gic works on that portion of the coast
of Morocco comprised between, but not
including, Melilla and the heights
which command the right bank of the
River Sebou.

This condition does not, however, apply
to the places at present in the occup-
ation of Spain on the Moorish coast
of the Mediterranean’!.

The content of the clause of the 1904
stipulation was reiterated in the Treaty of
November 12, 1912, between France and
Spain2, a few months after Morocco had
become a French protectorate. The Moroc-
can shore affected by the duty of demili-

tarization was in the Spanish sphere of
influence.

According to Lapidoth, the duty not to
fortify the southern shore of the Strait of
Gibraltar is still in force and is now inc-
umbent on Morocco. She states that the
1912 Treaty has been transmitted to
Morocco under the Franco - Moroccan
devolution agreement of May 20, 19563
We disagree with this interpretation,
however. The 1904 agreement cannot be
deemed as capable of devolution to Moroc-
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co as it was stipulated before the establ-
ishment of the French Protectorate and it
cannot be held that it was extended to Mo-
rocco after the institution of the French
Protectorate: in effect the demilitariza-
tion affected a portion of territory which
did not become part of the French
Protectorate. On the other hand, the 1912
Treaty between France and Spain is not
covered by the Franco-Moroccan devolut-
ion agreement of May 20, 1956, since this
agreement applies to treaties stipulated by
France and extended to Morocco (or stip-
ulated in the name of Morocco) and not to
those entered into by Spain and affecting
the Spanish sphere of influence in Moroc-
coA.

Be the legal nature of the Spanish
sphere of influence in Morocco that of a

1. British and Foreign State Papers, vol
CI, p. 1063. On  this point See.
BRUEL, International Straits, Coopen-
hagen-London, 1947, pp. 155-156; GON-
ZALES CAMPOS, ‘“Navegacion por el
mar territorial, incluidos los estrechos”,
La actual revision del derecho del mar.
Una perspectiva espanola (Poch ed.),
Madrid, 1974, I, p. 394 ff.; TRUVER,
The Strait of Gibraltar and the Medi-
terranean, Alphen aan den Rijn, p. 175
ff.

2. De MARTENS, Nouveau Recueil géné-
ral Traités, 3e série, Vol. 7, pp. 323-341,
Article 6.

3. LAPIDOTH, Les détroits en droit in-
ternational, Paris, 1972, pp. 93-94.

4. The Franco-Moroccan devolution ag-
reement of May 20, 1956 is reprinted
in 59 Revue Générale de Droit Inferna-
tional Public (1956), p. 481 ff. and was
denounced by Morocco in 1960 (64
(Revue Générale de Droit International
Public (1960), pp. 380-381). On the
Moroccan decolonization and its prac-
tice in the matter of succession of
States, see, recently, OUAZZANI
CHAHDI, La pratique marocaine du
droit des traités (Essai sur le droit
conventionnel marocain), Paris, 1982, p.
306 ff.
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protectorate or of a mere colonial territory,
the conclusion is the same. Since the 1912
Treaty was not stipulated by Spain in the
name of Morocco, it could be held as devol-
ved to Morocco only under the general
principles of State succession. However,
by no means can the 1912 Treaty be regar-
ded as a localized treaty imposing a servi-

tude; it can rather be held as a part
of a political settlement among the
most closely concerned powers of

that period (France, Spain and the United
Kingdom). The lack of intention to set up
a true neutralization of the southern shore
of the Strait of Gibraltar is proven by the
fact that the 1912 Treaty did not affect
the right of Spain to maintain or erect
new fortifications in Ceuta and Melilla.

Morocco does not feel bound by the
above agreements. In his statement before
‘the Committee for the peaceful use of the
sea and ocean floor beyond the limits of
national jurisdiction, the Moroccan delegate
affirmed that:

‘“his country was in no sense bound by
agreements of which it had been an
object - neither the agreement of 8
April 1904 nor that of 27 November
1912”. ‘“However”, the Moroccan
delegate went on, ‘“Morocco did not in-
tend to arrogate to itself the right to
undertake the fortification of the Mo-
roccan coast of the Strait of Gibraltar,
a notion which, in the nuclear age,
bore the sinister imprint of the prac-
tices of the nineteenth century’s.

In other words, the demilitarization is
maintained only ex gratia, but is not a
consequence of a legal duty incumbent on
Morocco.

3. Islands Which Italy Was Duty -
Bound to Keep Demilitarized Un-
der the 1947 Peace Treaty.

Article 49 of the Peace Treaty of
February 10, 1947, required Italy to demi-
litarize the following islands: Pantelleria,
the Pelagian islands (Lampedusa, Lampione
and Linosa) and Pianosa (in the Adriatic).
Furthermore, the Peace Treaty imposed
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strict limitations on military installations
in the larger islands of Sicily and Sardinia
(articles 50 and 51). Article 50 (4) is of
particular importance here, prohibiting
Italy from constructing naval, military or
airforce installations or fortifications in Si-
cily or Sardinia.b

Italy no longer feels obliged to keep
the above mentioned islands demilitarized,
nor to keep its military structures within
the limits set out in the Peace Treaty. In
1981 the Undersecretary for Foreign Af-
fairs, Fioret, replying to a parliamentary
question seeking the abrogation of the
Peace Treaty, declared that the Treaty's
military clauses, including those relative to
“demilitarization of certain islands”, no
longer had effect. Fioret declared, in par-
ticular, that the clauses in question no lon-
ger had effect on account of “the alteration
in the de facto and de iure conditions which
had determined their framing”. Hence there
was no need for any procedure to revise
the said military clauses of the 1947 Peace
Treaty.?

Signor Fioret attributed the invalida-
tion to the rebus sic stantibus clause, but
Italy in fact proceeded differently. Proce-
dure for revision of the military clauses in
the 1947 Peace Treaty is governed by AT-
ticle 46 of the Treaty itself. Two separate
procedures- are foreseen: one involving
agreement between Italy and the Allied
and Associated Powers, or one involving
agreement between Italy and the Security
Council of the United Nations, once Italy
5 U.N. Doc. A/AC. 138/8C. II/SR. 72,

August 15 1973, p. 20. See, however,

the statement by the Italian delegate

(Malintoppi), agreeing with Mrs. Lapi-

doth’s inferpretation of the Franco -

Moroccan devolution agreement: see 57

Rivista di diritto internazionale (1974),

p. 169, note 3.

6. 49 UNTS, 31, Articles 49, 50 (3), 30,

o1

7 Atti Parlamentari (Camera dei Depu-

tati), VIII Legislatura, resoconto ste-
nografico della seduta del 17 novembre
1981, pp. 4968-4969.
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had become a member of that Organiza-
tion.8

On December 8, 1951, before being ad-
mitted to the United Nations, Italy sent a
note to the 21 states which were party to
the Peace Treaty, requesting that the mili-
tary clauses be abrogated, 135 states ag-
reed to the request.® The USSR did not
agree. In practice, the USSR made agree-
ment to Italy’s request conditional on her
abandoning the NATO alliance.’0 Other
three Eastern bloc countries - Poland, Hun-
gary and Albania - followed the Russian
lead.'m Of the remaining two, Yugoslavia
made revision of the Peace Treaty conditi-
onal on the solution of the Trieste question,
while Ethiopia made no response to the
Italian note.'2 In 1952, after the Soviet Uni-
on had vetoed Italy's request for mems-
bership of the United Nations for the fifth
time, Italy stated that the actions of the
Soviet Union constituted a violation of the
preamble to the Peace Treaty, and that, as
a consequence, Italy would no longer res-
pect the military clauses of that Treaty,
as far as the Soviet Union was concerned.13
Can the the military clauses of the Peace
Treaty be considered as no longer having
effect, with Italy consequently no longer
constrained to observe the demilitarization
agreements? The answer must be in the
affirmative, given that, no agreement with
the Security Council having been made
gsince Italy became a member of the United
Nations, the juridical basis in law for the
abrogation of the military clauses is to be
sought in the first of the two procedures
set out in the Peace Treaty, i.e. in an ag-
reement between Italy and the Allied and
Associated Powers.

Only 15 of the participating States
expressly agreed to the Italian request, ho-
wever. As far as the other 6 are concerned,
the requirement is to establish an inference

8. See, generally, HOYT, The Unanimity
Rule in the Revision of Trealies. A Re -
Examination, The Hague 1950, p. 102 ff;
GUARINO, La revisione dei trattati.
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Spunti critico ricostruttivi, Napoli,
1971, p. 84, note 204; DRAKIDES,
“Le sort actuel des démilitarisations en
Méditerranée (Italie, Grece), 30 Revue
Hellénique de Droit International
(1977), p. 72 ff. ; VEDOVATO, “La re-
visione del Trattato di Pace eon 1'Italia’,
41 Rivista di studi politici internazio-
nali (1974), pp. 411-418.

9. 8 Keesings’s Contemporary Archives
(1950-1952), pp. 130-132. A number of
Exchanges of Notes were concluded in
order to release Italy from the duties
stemming from articles 46-70 of the
1947 Peace Treaty. See Exchanges of
Notes with: Australia (December 8-20,
1951); Belgium (December 8-21, 19351);
France (December 8.21, 1951);, UK.
(December 8-21, 1951); New Zealand
(December 8-20, 1951); USA (December
8.21. 1951): South Africa (December
(8-21, 1951). The relevant data can be
traced in GIULIANO, LANFRENCH]I,
TREVES, Corpo-Indice degli accordi
bilaterali in vigore tra UItalia e gli Sta-
ti esteri, Milano, 1968.

10. 8 Keesing’s Contemporary  Archives
(1950-1952), p. 12064; Survey of Inter-
national Affairs, 1951, p. 44; 10 Annali
di diritto internazionale, 1952, pp. 94-95.

11. 8 Keesing’s Contemporary Archives
(1950-1952), pp. 11928, 12064. As a
matter of fact. Poland, Hungary and Al-
bania claimed a revision of the military
clauses embodied in the Peace Treaties
with Romania, Hungary, Bulgaria and
Finland.

12. See HOYT, op. cit., supra, note 8, p.
106. Cf., however, Vedovato, who Sta-
tes that BEthiopia made agreement to
Italy’s request conditional on her satis-
fying a number of Ethiopia’s demands.
These were complied with by Italy;
therefore, the absence of protest by Et-
hiopia after the Italian rearmament can
be held as a de facto acceptance of the
Italian request (VEDOVATO, op. cit,
supra, note 8, pp. 415-416).

13. 8 Keesing’s Contemporary Archives
(1950.1952), p. 12040.
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that a tacit acceptance exists such as to al-
low the abrogation of the military clauses
of the Peace Treaty. The cases of Ethiopia
and Yugoslavia present no problems. The
former has never protested. The latter tied
its assent to the revision of the military
clauses to the conclusion of the Trieste
question, and this was in effect achieved
with the London Memorandum of 1954.
Problems are presented in the cases of the
other four, Eastern bloc, States. This is
especially so as far as the USSR is con-
cerned, which not only made the revision
of the Peace Treaty conditional on Italy’s
abondoning the Atlantic Alliance, but sent
a note of protest to Italy, on January 25,
1952, in which Italy was accused of carr-
ying out a programme of military prepara-
tions in contravention of the obliga-
tions set out in the Peace Treaty. There are
however elements which lead one to conc-
lude that the Eastern bloc States have in
fact come to acquiesce in request. First,
the USSR has never adopted the special
procedure set out in Article 87, which al-
lows disagreements over interpretation and
implementation of the Peace Treaty to be
resolved, including disagreements regar-
ding the observance of the military obliga-
tions. Secondly, despite its initial protest
note of 1952, the USSR has not repeated
the statement of its position, and the other
Fastern bloc States which are party to the
Peace Treaty have not called on Italy to ob-
serve its obligations even when Italy was
increasing its military potential well bey-
ond the limits laid down.

The reasons for this lack of protest
can easily be imagined. Those Eastern bloc
countries which suffered defeat in World
War II have required, since the Warsaw
Pact came into being, to increase their own
military potential. By 1951, Bulgaria, Hun-
gary and Romania had started on a rear-
mament programme in breach of the clau-
ses in the respective peace treaties.’4 Had
the USRR insisted that Italy continue to
observe the military clauses of the Peace
Treaty, the other NATO States which were
party to the 1947 Peace Treaties with Bul-
garia, Hungary and Romania would have
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insisted on a rigorous observance of those
treaties on the part of these States.

4. Yugoslavia and the Demaililariza-
tion of the Island of Pelagosa.

The Island of Pelagosa and the adja-
cent islets were ceded to Yugoslavia by
Italy by virtue of Article 11 (2) of the
1947 Peace Treaty.'> The same proviso sti-
pulates that the Island of Pelagosa shall
remain demilitarized. The demilitarization
provides only for Pelagosa and not for the
adjacent islets. Probably these are not
mentioned since at the time of the stipula.-
tion of the 1947 Peace Treaty they were
considered devoid of any military interest
because of their small size. However,
should the islets become capable of military
installations, by no means can they be mi-
litarized. Any other interpretation would
render the demilitarization provided for by
Article 12 (2) void of any practical signi-
ficance and would be contrary to the ob-
ject of this proviso.

Fitzmaurice wonders whether the de-
militarization of Pelagosa was part of the
general settlement set up by the Peace Tre-
aty. The consequences are important, since
in the first case only Italy can claim a
breach of Article 11 (2) or waive its right
to claim that Pelagosa is to be kept demili-
tarized by Yugoslavia. In the second case,
each of the contracting parties can claim
the maintenance of the duty of demilitariza-
tion and complain whenever it is infringed,
The learned author shares the second view,
which seems to be the more in Kkeeping
with the reality of international relations
at the time when the Peace Treaty was
stilupated.’® Because of its central location

14, Cf. Swrvey of Internalional
1951, p. 45, note 8.

15. Peace Treaty with Italy, supra, note 6,
Article 11 (2).

16. FITZMAURICE, ‘“The Juridical Clauses
of the Peace Treaties”, 73 Hague Re-
cueil (1948), pp. 261-262.

A ffairs,
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in the Adriatic, Pelagosa was regarded as
having a considerable strategic value for
controlling the Adriatic sea routes. It is to
be presumed that countries such as the
United States or the United Kingdom
would not have agreed to Yugoslavia - a
country that at the time of Peace Trealy
negotiation was still within the Eastern
bloc - acquiring sovereignty over the Is-
land, unless it was demilitarized.

As far as is known, the duty to keep
Pelagosa demilitarized has not been ques-
tioned by Yugoslavia, even to counteract
the Italian claim that the military clauses
of the 1947 Peace Treaty applicable to
Italy - which, as we have seen, provide
inter alia for the demilitarization of the
Adriatic Island of Pianosa - are no longer
in force. However, Yugoslav legal writers
do not seem to have devoted any attention
to the problem under consideration.!’

5. Greece and the Aegean Demilitari-
zations

The duties of Greece as far as demilita-
rization is concerned apply to most of the
Aegean islands adjacent to Turkey. The du-
ties are not always the same in content or
in means of implementation. Moreover
Greece makes different claims relative to
different islands, even though the final aim
appears to be to achieve a total abolition
of the constraints on militarization. It will
be well therefore to consider the status of
the Greek islands adjacent to the Turkish
coast in separate groupings - a) Lemnos
and adjacent islands; b) the islands of the
central Aegean, Lesbos, Chios, Samos, Ni-
karia: ¢) the islands of the Dodecanese.

i. Lemnos and the Adjacent Islands

The terms of demilitarization of Lem-
nos and the adjacent islands were set out
in a note, dated February 13, 1914, which
the six States controlling the islands add-
ressed to Greece. The States involved were,
Austria - Hungary; France; Germany,
Italy; Russia; U.K. The note declared that
the islands: ““...ne seront ni fortifiées ni
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utilisées pour aucune but naval ou mili-
taire....”18 Article 12 of the Lausanne Peace
Treaty of July 24, 1923, reiterates the ear-
lier note as far as Greek sovereignty over
the island was concerned but gives no hint
as to their status.’® Lemnos is also men-
tioned in Article 4 of the July 24, 1923,
Lausanne Convention on the Straits, whe-
rein the demilitarization of the Straits, inc-
luding the adjacent islands, is agreed. It is
expressly stated that Lemnos and the other
territories mentioned ‘seront démilitari-
sées’”.20 This system of Straits control as
set out in the Lausanne Convention of
July 24, 1923, was abrogated by the Mon-
treux Convention of July 20, 19362!, which,
as stated in the preamble, was enacted to
reform the provisions of the Lausanne Con-
vention. On the same day a protocol was
signed allowing Turkey to remilitarize that
area of the Straits which was under Tur-
kish sovereignty, but making no mention
of the status of Lemnos and the adjacent
islands.22

17. See, however, VUKAS, ‘“L'utilisation
pasifique de la mer, dénucléarisation et
désarmement’, Traité du Nouveax Droitl
de la Mer (Dupuy et Vignes eds), Paris
- Bruxelles, 1985, pp. 1074-1075, who
states that the termination of the 1947
Peace Treaty clauses setting up the Ita-
lian demilitarization. ‘... doit évidem-
ment se refléter dans le statut de la
démilitarisation des iles que la Gréce et
la Yugoslavie ont acquises griace & ce
traité (the 1947 Peace Treaty with
Italy) et qui ont aussi démilitarisées”
(italics supplied).

18. SIMSIR, Aegean Question, Documents,
Vol. IT (1913-1914), Ankara, 1982, pp.
392-393.

19. See 30 Trattafi e Convenzioni tra il
Regno d’Italia e gli altri Stati, 3, Article
12,

20. 28 LNTS, 116, Article 4.

21, 173 LAN'IS, 213.

22. See 50 Trattati e Convenzioni tra il
Regno d’Italia gli altri Stati, 227.
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Turkey maintains that the demilitari-
zation clause is still valid. NATO seems to
hold to the same opinion. Recent NATO
naval exercises in the Aegean have avoided
involving the island of Lemnos. Greece,
which does not consider the island demili-
tarized, did not take part in the exercises,
as a matter of protest.z3

Those who assert that the demilitariza-
tion of Lemnos and the adjacent islands is

no longer valid base their arguments on the
following : ;

a) Demilitarization of Lemnos was
originally agreed with the London declara-
tion of February 13, 1914. The part of this
declaration relative to militarization of
Lemnos was included not in Article 12 of
the Lausanne Peace Treaty, but in Article
4 of the Lausanne Convention of July 24,
1923. The Montreux Convention of 1936
abrogated the Lausanne Convention -as is
made unquestionably clear from the «tra-
vaux préparatoires» - and thus also annul-
led the demilitarization clauses relative to
the Greek Islands. This interpretation
would be backed by the statement by the
Turkish Foreign Affairs Minister, Aras, to
the Grand National Assembly of Turkey
on July 31, 1936, when he made it plain
that the Montreux Convention had estab-
lished that the demilitarization of Lemnos
was no longer in effect;24

b) Even, if the London Declaration
were assumed to be incorporated in Ar-
ticle 12 of the Lausanne Treaty, this mea-
sure, insofar as it referred to the demilita.
rization of Lemnos, had been “tacitly” ab-
rogated by the Montreux Convention;?

¢) All demilitarization operations were
intended to cease whenever an overall se-
curity system was constituted, as laid
down in the Atlantic Charter. NATO rep-
resents one of the instruments contribu-
ting to overall security. At the time of
Greece’'s membership (February 18, 1952)
of NATO, the demilitarization requirement
is anulled.26

The argument set out in c), above, 18
not acceptable insofar as it finds no sup-
port in any clause of the Atlantic Charter.
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The arguments contained in a) and b),
above, are of a more important character.
Pertinent objections have however been
made. First, it has been pointed out that
the February 13, 1913, declaration by the
six Powers was not formally abrogated at
the time of the Lausanne Peace Treaty,
which - as far as Lemnos was concerned -
went only so far as to reaffirm that the
island belonged to Greece. The Lausanne
Convention reaffirms demilitarization of
Lemnos, and hence one might infer that on
this point it abrogates the London Decla-
ration of 1913. But if the Montreux Con-
vention abrogates the situation established
by the Lausanne Convention, the fact re.
mains that this abrogation concerns only
the regulations concerning the Straits, and
not the regulation reaffirming the demili-
tarization of Lemnos itself?,

This emerges clearly from the "tra-
vaux préparatoires”. Both Turkey and ot-
her States taking part in the Montreux
Conference made it clear that it would be
opportune to remilitarize the Straits,
demilitarized after the Lausanne Conven-
tion. No State, however, not even Greece,
mentioned that it might be opportune to
abrogate Lemnos's neutralization, nor
stated that the abrogration of the Lausanne

23. Cf. The New York Times, August 21,
1084 A 8: ibidem, August 22, 1984, A
11: ROUSSEAU, “Chronique des faits
internationaux”, 88, Revue Générale de
Droit International Public (198%), P.
481,

24. See ECONOMIDES, “La prétendue ob-
ligation de démilitarisation de l'ile de
Lemnos”. 34 Revue Hellénique de Droitl
International (1984), p. 7 ff.

95. See the letter written by ECONOMI-
DES to Professor ROUSSEAU, reprin-
ted in 88 Revue Générale de Droit In-
ternational Public (1984), pp. 1037-1038.

26. DRAKIDES, ‘Les statut de démilitari-
sation de certaines iles grecques’, 39
Défence Nationale, 1983, pp. 81-82.

97 ROUSS)AU, op. cit., supre, note 23, p.
483.
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Convention brought about also the abro-
gation of the particular status of the Is-
land.28

There remains the statement by the
Turkish Foreign Minister, who declared,
when Parliament was discussing the
Montreux Convention, that the Convention
abrogated the clauses of the Lausanne Con-
vention which concerned the demilitariza-
tion of Lemnos.29 But to be able to assert
that the Turkish Foreign Minister’s decla-
ration had the effect of annulling the demi-
litarization clause, it would be required not
only that one demonstrated that the Lau-
sanne Convention on the Straits abrogated
the 1913 London Declaration, but also that
the Turkish Minister's statament represen-
ted a valid renunciation as far as the Is-
land’s status was concerned. While it 1S
possible to translate Aras’s statement into
a renunciation on Turkey’s part vis-a-vis
Greece’s demilitarization obligation, it 18
unquestionable that such a renunciation is
juridically unproductive as far as other
parties to the Lausanne Convention are
concerned. They could Well demand that
Greece keep Lemnos demilitarized.

ii The Central Aegean Islands

The demilitarization of the islands of
Lesbos, Chios, Samos and Nikaria was ori-
ginally established by the London Declara-
tion of February 13, 1914, by which insiru-
ment the demilitarization of Lemnos as
also stipulated3o, Article 13 of the Laussanne
Peace Treaty of July 24, 1923, restated the
demilitarization of the Central Aegean is-
lands, spelling out, at the same time, the
content of duties incumbent on Greece (pa-
ragraphs 1 and 3).3! Article 13, paragraph
1, prohibits the installation of any “naval
base’” or ‘“fortification’”. According to Ar-
ticle 13, paragraph 3, the military forces
permitted are only those called up for mili-
tary service. Gendarmerie and police forces
are permitted, since they are entrusted
with the maintenance of law and order.
However, the contingent must be propor-
tional to those existing in Greek territory
overall,
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Periodically Turkey has accused Greece
of breach of the Lausanne Peace Treaty.
In a letter of April 1975, addressed to the
UN Secretary - General, Turkey complai-
ned. inter alia, of the militarization of
Chios, Samos, Lesbos and Nikaria, which
were demilitarized under Article 13 of the
Lausanne Treaty of 1924’32 On August 13,
1976, a new complaint was addressed to the
UN Secretary-General by Turkey, stating
that it was *....in “possession of detailed in-
formation regarding the militarization of
the islands mentioned in the Lausanne,,..”
Peace Treaty.33

To counteract the Turkish note of pro-
test of April 1975, the Greek government
limiter itself to stating that no Greek island
had “any means of attacking Turkish terri-
tory”, but did not challenge the obligation
to keep the islands demilitarized.34 Unlike
the case of the island of Lemnos, the Greek
Government does not so much question
that the duty to keep the Central Aegean
islands demilitarized is still in force, as the
content and the scope of obligations stem.-
ming from it.

iii The Dodecanese Islands

Article 14 of the Treaty of Peace bet-
ween the Allied and Associated Powers and
Italy provided for the transfer of the Dode-
canese Islands to Greece35 The same proviso

- _—

28. Cf. “Actes de la Conférence de Mon-
treux concernant le régime des Deét-
rots, 22 juin - 20 juillet 1936". Compl-
tes Rendu des Séances Pléniéres el
Procés-Verbal des Débats du Comité
technique, Octobre 1936, p. 22 and 58
(Turkey); p. 33 and 57 (U.K.) ; p. 34
(USSR).

29. See Tiirkiye Biiyiik Millet Meclisi Zabil
Ceridesi, Devre 5 Cilt 12 (1936), p. 310.

30. Supra, note 18,

31. Supra, note 19, Article 13.

32. U.N. Doc. S/11668, 9 April 1975.

33. U.N. Doc. S/12176, 13 August 1976.

~ 34. U.N. Doc. S/11672, 14 April 1975.

35. Peace Treaty with Italy, supra, note 6,
Article 14,
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stipulated the demilitarization of the Archi-
pelago and the duty to keep it demilitarized.

The rationale of the demilitarization 18
a moot point. On the Greek side it 18
claimed that the demilitarization of the
Dodecanese was not made in favour of
Turkey, since this State is neither a party
to the Peace Treaty nor was a co-bellige-
rent power during the Second World War.
It is said that the demilitarization was
stipulated on the initiative of the United
Qtates and with the support of France and
the United Kingdom, lest the Soviet Union
should acquire military facilities in a stra-
tegic position from which it would have
had easy control over the Straits region.’
On the Turkish side, however, it is con-
tended that the demilitarization was made
in order “to meet Turkey's security
needs’37; in other words to protect Tur-
key from its traditional foe: Greece.

Whichever the rationale of the proviso
under consideration, it is certain that the
obligation to keep the Dodecanese demili-
tarized is deemed to be still in force, as can
be inferred from subsequent State practice.

i) In 1948 the Soviet Union accused
Greece of having violated the obligation to
keep the Dodecanese demilitarized. The
United States, stating that the obligation
embodied in Article 14 of the 1947 Paris
Treaty entitled Greece “to use the Dodeca-
nese military installations to maintain in-
ternal order or defend frontiers”, implicitly
reaffirmed the general duty of demilitari-
zation incumbent on her;3%

ii) On September 5, 1970, the Soviet
Union filed a note of protest against the
United States, complaining that the visit
of the US aircraft carrier Franklin Roose-
velt in the waters of Rhodes wes breach
of its status of demilitarizations3?;

iii) After Turkey's 1974 intervention
in Cyprus, the Dodecanese was the object
of a programme of massive militarization.4?
On April 8, 1975, Turkey addressed a letter
to the UN Secretary-General stating that
Greece had militarized the Dodecanese Is-
lands “by troop concentrations and by es-
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tablishing permanent military installations”.
Consequently Greece was, according to
Turkey, in breach of Article 14 of the 1947
Peace Treaty.4' In its reply, Greece did not
question the permanent validity of the obli-
gation stemming from Article 14. It limi-
ted itself to stating that “no Greek Island
has any means of attacking Turkish terri-
tory"42, Turkey restated its complaint in
a letter to the UN Secretary-General dated
August 13, 1976.43

6. Malta’s Neutrality After the
Treaty of  Friendship Co-Ope-
ration with Libya (November 19,
1984%)

Maltese neutrality was established

after an Exchange of Notes between Mal-
ta and Italy entered into force in 1981. The
two countries stipulated also a Protocol on
financial, economic and technical assistance
by which Italy undertook to channel subs-
tantial aid to Malta. Both instruments have

—t

36. See, for instance, DRAKIDES, ‘“Le sort
actuel des démilitarisations en Meédi-
terranée (Italie, Grece)”, cit. supra,
note 8, p. 61; Id,, “La démilitarisation du
Dodécanése”, 30 Défense Nationale
(1983), p. 1124 ff.

37. See CAYCI, «The Anatolian Adventure

of Greece (1918-1923)”, 6 Dug Politika-
Foreign Policy (1977), p. 99.

38 See VEREMIS, “Greek Security: Issues
and Politiesy Adelphi Papers No. 179,
London, 1982, p. 39, note 4.

30. See ROUSSEAU, “Chronique des faits
internationaux"”, 75 Revue Générale de

Droit International Public (1971), P
1150.

40. Cf. WILSON, “The Aegean Dispute”,
Adelphi Papers No. 159, London 18798/
1980, p. 16.

41. Ses U.N. Doc. §/11668, 9 April 1975.
42 See U.N. Doc. S/11672, 14 April 19875.
43. See U.N. Doc. $/12176, 13 August 1976.
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been the object of detailed comment by us.44
A number of States have recognized Mal-
ta’s neutrality, and one may also assume
that the 1983 Madrid Declaration - issued at
the end of a meeting gathering States sig-
natories of the Helsinki Final Act - can be
held as an implicit recognition of Malta's
neutrality by the participating States, since
it is there stated that Malta'’s permanent
neutrality is a contribution to security in
the Mediterranean.45 Under the Exchange
of Notes with Italy, the neutrality of Malta
is guaranteed by a mechanism which
should have involved a number of Mediter-
ranean States. In effect neighbouring Me-
diterranean States are invited to guarantee
Malta’s neutrality and the kind of gua-
rantee mechanism which has been settled
was negotiated with a view to other neigh-
bouring Mediterranean States becoming
guarantors of Maltese neutrality. However,
only Italy has so far guaranteed Malta's
neutrality.

On November 19, 1984, Malta concluded a
Treaty of friendship and co-operation with
Libya. On the same day, the two States
attached to that stipulation a Protocol on
co-operation in security.46 In  December
1984 Malta, claiming that Italy had not
executed the obligations taken on with the
1980 Protocol on financial, economic and
technical assistance, declared that the
Protocol and the Italian guarantee of Mal-
tese neutrality were terminated.4? The Ita-
lian view, on the contrary, is that the gua-
rantee is still in force.48

Whether the Italian guarantee be ended
or not, it is certain that the status of Mal-
ta, as a State following a policy of perma-
nent neutrality, has not terminated. The
source of Maltese neutrality is the Decla-
ration issued by Malta on May 15, 1981, af-
ter the entry into force of the 1980 Ex-
change of Notes with Italy. If the 1984
Treaty between Malta and Libya is con-
trary to the duty stemming from the Mal-
tese declaration, Malta can perhaps claim
that it has not committed any international
wrongful act toward Italy; however it
cannot claim any plea vis-a-vis the States
which have recognized its neutrality. On
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the other hand, since the 1980 Exchange
of Notes and the ensuing guarantee is still
held in force by Italy, this State can com-
plain against Malta should the Malta - Lib-
ya Treaty be contrary to the 1980 Ex-
change of Notes. |

The main clauses of the 1984 Malta -
Libya Treaty can be summarized as fol-
lows:

44, RONZITTI, ‘“Malta’s Permanent Neut-
rality”. 5 Italian Yearbook of Interna-
tional Law (1983), p, 171 ff. See also
FLAUSS, “La neutralité de Malte”, 29
Annuaire Frangais de Droit Internatio-
nal (1983), p. 175 ff.; SCHINDLER,
“Neue Fille dauender Neutralitat: Malta

~ und Costa Rica”, Mélanges Perrin, Lau-
sanne, 1984, p. 277 ff.

45. See Concluding Document of the CSCE
Follow up Meeting held in Madrid
(1983) (Questions Relating to Secu-
rity in Europe, Principles, para, 19), 83
Department of State Bulletin (1983),
No. 2079, p. 54.

46. The text of both instruments are prin-
ted in the Maltese official journal:
Supplement tal - Gazetta tal - Gvern
ta’ Malta, Nru. 14, 359, 29 ta’ Novems-
bru, 1954, Tagsima C. Nru 85, 29.11.84,
199 11

47. See Maltese Prime Minister Mintoff's
speech before the House of Represen-
tatives, a resumé of which is printed by
The Times (Malta) of December 6,
1984, See also ibidem December 22,
1984,

48. See to following Italian newspapers:
Repubblica, December 7, 1984; ibidem,
December 9/10, 1984; ibidem, Decem-
ber 12, 1984: ibidem, December 13,
1984: Corriere della Sera, December 7,
1984 : ibidem, January 2, 1985; Awvanti!,
January 13/14, 1985 (where an infer-
view with Maltese Prime Minister Bon-
nici is published). Rumors of a new ag-
reement between the two Mediterranean
countries were reported by Italian
newspapers in September 1985 (Corrie-
re della Sera, September 16, 1985 and
Repubblica, September 20, 1985).
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{) Article 1 obliges both States “not
to participate in any military alliance
which may affect the security interests of
the other side”. In effect Malta, as a State
following a policy of permanent neutrality,
is obliged not to be a member of any pact
of military alliance in which each mem-
ber undertakes obligations of a reciprocal
nature. Consequently, as far as the Mal-
tese side is concerned, this clause must be
interpreted by taking into account that
Malta cannot be party to a treaty guaran-
teeing her neutrality which is capable of
affecting Libya’s security interests. On
the other hand Libya, although free 1in
principle to be a member of a military alli-
ance of any kind, is obliged not to adhere
to a military alliance that might undermine
Malta’s security interests.

ii) The obligation not to effect Lib-
ya’'s seeurity interests is strengthened by
Article 2 of the same Treaty, since Malte-
se territory cannot be used militarily aga-
inst the security or territorial integrity of
Libya, Article 2 stipulates also that for-
eign military bases are not permitted in
Malta. This last obligation, stemming from
the duty incumbent on neutralized States,
restates a similar clause embodied in the
Exchange of Notes between and Italy.

iii) Article 3 of the Trealy is the
core of the whole stipulation. According to
this Article, Libya is obliged not only ‘“to
respect and support Malta's neutrality”,
but it is also obliged to “assist Malta whe-
never the Government of the Republic of
Malta explicitly requests SO in case of
aggression against Malta’s territorial in-
tegrity and sovereignty'. Armed ag8s8is-
tance is not ruled out and depends on the
circumstances. Should Malta be the object
of an armed attack, it can request Libya
to give all the assistance necessary to repel
the attack. In such a case, Libya 18 obliged
to act.

iv) Article 3 does not stand alone,
since the parties made clear the scope of
their co-operation in security matters in a
special Protocol stipulated the same day.
The Protocol sets forth:
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a) a reciprocal duty to exchange in-
formation on matters of special interest for
the mutual security and defence of both
parties;

b) Libya's commitment to train Mal-
tese military personnel in Libya or in Mal-
ta as will be agreed upon;

¢) the supply of military equipment
and armaments by Libya, - should Malta
require it.

Are the 1984 Treaty between Malta and
Libya and the attached Protocol consistent
with i) Malta’'s status of permanent neut.

rality; and ii) the 1980 Exchange of Notes
between Malta and Italy?

i) Military pacts of a reciprocal na-
ture are inconsistent with the status of per-
manent neutrality.4® The 1984 Treaty bet-
ween Malta and Libya obliges the two
countries to strengthen their mutual se-
curity, to have regular consultation with
a view to harmonizing their viewpoints on
security issues and to co-ordinate their ef-
forts in the preservation of international
peace and security. These clauses are not
in themselves inconsistent with the duty of
permanent neutrality, since thep do not im-
pose any strict military commitment on
Malta. However their cumulative effect
might give the impression that Malta i8S con-
ducting its relations with Libya in a way not
completely keeping with the principle of
permanent neutrality. More criticism can be
raised as to the Protocol on co-operation in

49. See VERDROSS, The Permanent Neut-
rality of Awustria, Vienna, 1978, p. 18,
However, the policy followed by Costa
Rica is at variance with the above rule
since that State proclaimed its perma-
nent neutrality and at the same time
kept its membership to the Inter-ame-
rican Treaty of Reciprocal Assistance
(Rio Treaty). See RONZITTI, “Nuovi
sviluppi nel campo della neutralita per-
manente in tempo di pace: la neutra-
1ita ‘disarmata’ ed ‘attiva’ del Costa Ri-
ca”. 87 Rivista di diritto internazionale
(1984), p. 5756 ff.; SCHINDLER, op.
cit.. supra, note 44, p. 286 ff.
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security. The Protocol assigns military
commitments only on the Libyan side. Ho-
wever, the obligation to exchange informa-
tion on security issues is a matter for both
countries. Should the implementation of
this duty consist in granting surveillance
facilities to Libya on the Island, the neut-
rality policy would be inequivocally infrin-
ged.

ii) It is obvious that an infringement
of Maltese neutrality would amount to a
breach of the 1980 Exchange of Notes bet-
ween Malta and Italy, since the former is
obliged to maintain its status as a neufra-
lized State toward the latter. While the
1984 agreement could be executed in a way
inconsistent with the 1980 stipulation in
the Malta-Libya agreement there is not any
particular clause which, in principle, is in-
consistent per se with the Exchange of No-
tes between Malta and Italy. Even the
possible employment of Libyan military
personnel for training the Maltese army, in
Malta, as envisaged by Article 2 is not in
itself inconsistent with the obligation, em-
bodied in the Exchange of Notes with Italy,
not to admit foreign military personnel in
the island. In effect paragraph 2d) of the
Maltese declaration, issued after the enftry
into force of the Exchanges of Notes with
Italy, sets forth an exception for military
personnel “assisting in the defence of the
Republic of Malta”. Since this clause ad-
mits foreign military personnel in “reson-
able number’”, Malta has only to take care
to keep the number of Libyan personnel
consistent with the exception set forth in
the Exchange of Notes with Italy.

7. Military Uses of the Mediterranean

From time to time proposals aimed at
the demilitarization of the Mediterranean
or, at least, the limitation of its military
uses are put forward. On May 27, 1961, the
Soviet Union proposed the denuclearization
of the Mediterranean.50 At the time of the
Bpecial Session of the General Assembly
devoted to Disarmament (1978), the Non-
Aligned countries proposed the establish-
ment of a zone of peace in the Mediterra-
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nean. In effect the transformation of the

Mediterranean into such a zone is listed

among th2 aims of the Non-Aligned Move-

ment ever since the Algiers summit (1973).

However, all these proposals have been re-

jected. The idea of the Mediterranean as a

zone of peace was again touched upon in

General Assembly Resolution 36/102

(1981). In voting on this resolution - which

is devoted to the more general problems

of international security - there were 20

abstensions, four Mediterranean States

among them (Israel, Italy, Spain and Tur-
key). A consensus resolution on co-opera-
tion and security in the Mediterranean
adopted two years later (38/189) does not

make any reference to the creation of a

zone of peace in the Mediterranean.>?
Though there is not a single notion of

a zone of peace, and its distinction from the

concept of a nuclear weapon free zone in

sometimes blurred52 the transformation of

50. See WOLFRUM, “Restricting the Use
of the Sea to Peaceful Purposes: De-
militarization in Being?”, 24 German
Yearbook of International Law (1981),
p. 210, note 63. The denuclearization of
the Mediterranean was again proposed
at the end of a meeting held in Mos-
cow on December 19, 1984 between So-
viet Foreign Minister Andrei Gromiko
and his Maltese colleague Alex Svebar-
ras Trigona (see Corriere della Sera,
December 20, 1984).

51, See, generaly, ABBADI, “Security and
Co-operation in the Mediterranean Ba-
gin’’, 14 Ocean Development and Inter-
national Law. The Journal of Marine
Affairs (1984), p. 55 ff. The problem
of security and co-operation in the Me-
diterranean is also touched upon in the
recent document by the U.N. Secretary-
General on the naval arms race: “Study
on the Naval Arms Race. Report of the
Secretarv-General” U.N. Doc. A /40/535,
17 September 1985, Para, 252, p. 69.

52. On the ‘“Maritime Zones of Peace”
see, generally, BUZAN, ‘“Naval Power,
the Law of the Sea and the Indian
Ocean as a Zone of Peace” 5 Marine
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the Mediterranean into a zone ‘of peace
would entail, at least, the prohibition of
giving military facilities and the exclusion
of fleets not belonging to the littoral States
or their limitation in number. In legal
terms, this outcome would result in a cur-
tailment of the freedom of the high seas and
of the principle of collective self-defence.

In any case, the new law of the sea
does not seem to impose any particular res-
triction on the military uses of the Medi-
terranean. The definition of enclosed and
semi-enclosed sea, embodied in Articles 122
and 123 of the Montego Bay Convention,
fits the Mediterranean.53 However, this
institution does not entail any limitation
on the military activity of littoral States.
The duty to co-operate which is incumbent
on littoral States according to Article 123,
is lacking in preseriptiveness, since, it 18
moulded in soft terms. Therefore the con-
duct of those who opposed the institution
of semi-enclosed sea for fear that it could
prejudice the activity of military fleels,
has proved to be excessive. The Mediterra-
nean, like other marine areas of the world,
is subject to the principle of peaceful use
set fort in Article 301 of the Montego Bay
Convention. This principle, however, was
not meant to imply the demilitarization of
ocean areas but only that States are obliged
to comply with the prohibition of use of
force embodied in the UN Charter and are
not to pursue aggressive policies.>

Might a de facto demilitarization of
the Mediterranean ensue from the proclam-
ation of EEZs by littoral States? (As a
_ matter of fact, if all littoral States proclai-
med their EEZ, the whole Mediterranean
gsea would be apportioned among the EEZSs
of the bordering States).5® The answer

Policy (1981), pp. 194-204; WOFLRUM,
op. cit., supra, note 50, pp. 210-212;
LABROUSSE, “L'Océan indien ‘Zone
de paix',” Le droit international et les
armes (Société frangaise pour le droit
international, Colloque de Montpellier),
Paris, 1983, p. 258 ff.,; QUENEDUEC,

‘L statut international des espaces et
les armes”, ibidem, pp. 266-257,

03.

o4.

0o.
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SZUREK, ‘‘Zones d’armes

exemptes

nucléaires et zone de paix dans le Tiers.-

Monde,” 88 Revue Générale de Droit In-
ternational Public (1984), p. 114 ff. ;
de MURALT, “Te Military Aspects of
the UN Law of the Sea Convention”,
32 Netherlands International Law Re-
view (1985), p. 79; VUKAS, op. cit,,
supra, note 17, pp. 1050-1052.

Cf. SYMONIDES, ‘“The Legal Status
of the ©Enclosed and Semi-Enclosed
Sea”, 27 German Yearbook of Interna-
tional Law (1984), p. 315 ff.

See, generally, on the UN Law of the
Sea Convention peaceful use clause;
NELSON, “The Emerging New Law
at Sea”, 42 Modern Law Review (1979),
pp. 42-65; TREVES, “La notfion d'utili-
sation des espaces marins 4 des fins
pacifiques dans le nouveau droit de la
mer”’ 27 Annauaire Frangais de Droit
International (1980), p. 687 ff.; WOL-~
FRUM, op. cit., supra, note 50, p. 200
ff.: QUENEUDEC, “The Peaceful
Use of the International Maritime
Areas”, The New Law of the Sea (Ro-
zakis and Stephanou eds), Amsterdam,
1983, p. 186 ff. ; VUKAS, op. cit.,, sup-
ra, note 17, p. 1049 ff.

On military activities in foreign EEZSs,
see: JANIS, Sea Power and the Law
of the Sea, Lexington, Mass., 1976, pp.

33-34;: RICHARDSON, “Power Mobi-
lity, and the Law of the Sea'”, 58
Foreign Affairs (1980), p. 913; TRE-

VES “Military Installations, Structures
and Devices on the Seabed”, T4 Ame-
rican Journal of International Law
(1980), p. 831 ff. ; WOLFRUM, op ik
supra note 50, pp. 237-241; LABROUS-
SE, “Les problémes militaires du nou-
veau droit de la mer”, The Manage-
ment of Humanily’s Resources: The
Law of the Sea, Hague Academy of In-
ternational Law, Workshop 1981, The
Hague, 1982, pp. 313-314; RAUCH, The
Protocol Additional to the Geneva Con-
ventions for the Protection of Victims
of International Armed Conflicts and

F. 8
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must be in the negative, even if the ques-
tion is not without interest, as we shall
see.

Let us scrutinize the main

' military
uses of the sea:

i) Navigation and overtlight.

These rights are guaranteed by Article
58 (1), where it is stated that ‘in the
exclusive economic zone, all States......
enjoy, subject to the relevant provisions of
this Convention, the freedoms referred to
in Article 87 of navigation and overflight...".
There is no distinction between warships
or military aircraft and non-military ves-
sels or aircraft.

ii) Military manoeuvres.

During the Third Conference on the
Law of the Sea a number of States propo-
sed that the carrying out of military ma-
noeuvres in foreign EEZs should be aut-
horized by the coastal State3¢ This propo-
sal was not accepted. Military manoeuvres
in foreign territorial waters are explicitly
prohibited by Article 19 (2). Had the Sta-
tes wished to rule out such manoeuvres in
the EEZ, they would have certainly set up
a flat prohibition. The right to conduct mi-
litary exercises has been seen as a mani-
festation of the freedom of high seas re-
tained by Article 58, insofar as it has been
held as a conduct ‘“associated with the ope-
ration of ships’’5? On the other hand the
prohibition to carry out military manoeuv-
res within the EEZ cannot be derived
from Article 301, since the peaceful pur-
pose clause there embodied only means that
States are obliged not to pursue aggressive
policies inconsistent with the Charter of
the United Nations. However a number of
States, when signing the 1982 Convention,
restated their understanding and made
clear that military exercises should be con-
sidered as forbidden within foreign EEZs.5®
This was not the view of Italy, which, on
the contrary, made a declaration accor-
ding to which it was its understanding that
the provisions of the Montego Bay Con-
vention did not rule out the lawfulness of
conducting military exercises in a foreign
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EEZ without the consent of the coastal
State.59
iii) Military installations and
tures.

struc-

According to a well pondered interpre-
tation advanced before the adoption of the
final draft of the Montego Bay Convent-
ion,60 such devices can be emplaced in the
EEZ of another State,provided that they:

a) do not amount to artificial islands;

b) are not capable of being used for

economic purposes,

¢) do not interfere with the exercise

of rights of the coastal State;

d) can be considered as a manifesta-

tion of the fredoms which third
States retain in another State’s con-
tinental shelf.

Such an interpretation still holds,
since the proposals tabled by a number of
countries with a view to ruling out the
possibility of emplacing military installa-
tions or structures on the seabed of anot-
her State’s EEZ were not acceptedél.

the United Nations Convention on the
Law of the Sea: Repercussions on the
Law of Naval Warfare, Berlin, 1984,
pp. 33-38; BOOTH, Law, Force and Dip-
lomacy at Sea, London, 1985, p. 137
ff. - de MURALT, op. cit.,, supra, note
52, pp. 93-95; VUKAS, op cit, supra,
note 17, pp. 1055-10057. |

56. Cf. WOLFRUM, op. cit., supra, note 50,
p. 239.

57. de MURALT, op. cit.,, supra, note 52, p.
95.

58. See the declarations by Brazil (Index
of Multilateral Treaties on the Law of
the Sea, De Cesari, Migliorino, Scovaz-
zi Tavazzini Treves, Trombette-Panigal-
di eds, Milano, 1985, p. 342) ; Cape Ver-
de, ibidem, p. 344; Uruguay, ibidem, p.
365.

59. Op. ult. cit., p. 356.

60. TREVES, op. cit.; supra, note 55, p. 840
ff.

81. See de MURALT, op. cit., supra, note 52.
p, 94. However a number of countries
restated their positions at the time of
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If a particular installation or structure
cannot be associated with the freedoms
guaranteed by Article 58, Article 59 applies,
and the conflict between coastal State
and third States should be resolved having
recourse to the set of rules there pointed
out. It is difficult to enumerate the devices
which are to be included in the first cate-
gory (for instance; submarine listening
posts) and those which are to be included
in the second one, where the residuary rule
of Article 59 applies. It is unquestionable,
however, that the establishment of an EEZ
will curtail the rights of third States, since
the seabed will not be regulated by the
presumption of the freedom of high seas,
but by a system which tries to balance the
rights of the coastal State and those of
third States.

iv) Naval operations
use of force.

If the EEZ were to be equated with
neutral waters, belligerents would be under
the duty not to wage hostilities in the EEZ
of a neutral State. On the other hand, the
neutral State would be under the duty to
prevent its EEZ from being used as a
theatre of hostilities by belligerents. Sup-
posing that all the Mediterranean States
proclaimed their EEZs, the whole Mediter-
ranean sea would be de facto demilitarized,
being covered by the EEZs of coastal
States. Even the mere passage through
neutral EEZs would be curtailed as is the
passage of belligerents through neutral ter-
ritorial waters.

involving the

The relation between the traditional
law of neutrality and the new law of the
sea has been the concern of Sweden, which
made the following declaration when it
gigned the Montego Bay Convention:

«It is.... the understanding of the Go-
vernment of Sweden that the Conven-
tion does not affect the right and duties
of a neutral State provided for in the
Convention concerning the Rights and
Duties of Neutral Powers in case of
Naval Warfare (XIII Convention),
adopted at The Hague on 18 October

1907".62
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However, the Swedish declaration
like other statements made by it during
the Third Conference on the ILaw of
the Sea on the same subjecté3 . does not
throw much light on our problem, which
consists of determining whether the con-
cept of EEZ has any impact on the rights
and duties of neutral powers in time of

war. For our part we share the opinion-

according to which the introduction of this
new institution has not determined any res-
trietion of the zone of naval operations in
time of armed conflict.6¢ The following ar-
guments can be submitted:

1) The law of war was not touched upon
by the Third UN Conference on the
Law of the Sea. Being a matter not re-
gulated by the 1982 Convention, it
« continues to be governed by the
rules and principles of general interna-
tional law” (Preamble of the 1982
Convention). At the same time, Article
311 (2) states that the 1982 Convention
in no way “...alter(s) the rights and

signing the Montego Bay Convention,
gince they pointed out that the coastal
Qtate had the exclusive right to cons-
truct or to authorize “all types of ins-
tallations and structures, without ex-
ception, whatever their nature or pul-
pose”: see, for instance, the declaration
by Brazil (Index of Multilateral Trea-
ties on the Law of the Sea, cit, Supra,
note 58, p 342). See also Uruguay, ibi-
dem, p. 3695.

62. Index of Multilateral Treaties on the
Law of the Sea, cit,, supra, note 58, p.
363.

63. U.N. Doc. A/CONF. 62/SR. 136 (6 Ap-
ril 1982), p. 3; Third United Nations
Conference on the Law of the Sea Offi-
cial Records. Vol. XIV, p. 35, para. 64;
ibidem, p. 54, para. 224.

64. RAUCH, op. cit., supra, note 355, P. 38.
Qee also HALKIOPOULOS, “L’interfe-
rence des régles du nouveau droit de
la mer et du droit de la guerre”, Traiteé
du Nouwveau Droit de la Mer, cit., supra,
note 17, pp. 1097-1098.
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obligations of States Parties which
arise from other agreements compat-
bile....”” with the Conven:ion.

2) The law of neutrality is a manifesta-
tion of State sovereignty. It applies in
areas such as the internal and territo-
rial waters which are the object of
State sovereignty as is the land domain.
The EEZ is not the object of State
sovereignty, but only of sovereign
rights for the purpose of exploiting
natural resources.

3) The rights and duties of neutrals and
belligerents in the EEZ cannot be re-
gulated by Articles 58 and 59 of the
1982 Convention, for the simple reason
that the law of warfare is outside the
scope of the new law of the sea. Sup-
posing, however, that both articles
apply, the right to wage hostilities in
the EEZ can be considered a manifes-
tation or, at least, a use of the sea
related to the freedom of navigation.

4) The most that can be conceded is that
belligerent operations within the EEZ
must be conducted in such a way as
not to interfere with the Ssovereign
rigts of the coastal State, namely the
exploitation of its natural resources and
the right to place artificial islands,
installations and structures.

CONCLUSION

The instances of Mediterranean neutra.
lizations and demilitarizations treated so
far have each their separate history. One
case of demilitgrization - the Moroccan
shore of the Strait of Gibraltar - is a clas-
sic example of the colonial age: it can be
traced back to the beginning of this cen-
tury. Time-honoured demilitarizations inc-
lude Lemnos and the adjacent islands,
though this last case cannot be ascribed
to colonial inheritance. The Aegean demili-
tarizations were confirmed or created after
World War I, with, the single exception of
the Dodecanese Islands, the demilitariza-
tion of which was a consequence of the
World War II settlement. The common fea-
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ture of the Aegean demilitarizations is that
they were stipulated when the territory
affected was the object of a transfer of
sovereigny. The demilitarization of the Ita.
lian Islands, also, is a consequence of the
World War II settlement: the 1947 Peace
Treaty. By virtue of the same Treaty the
Island of Pelagosa was transferred to Yu-
goslavia and demilitarized. Malta is the
only example of neutralization that has
been set up fairly recently, Its particular
feature - i.e. permanent neutrality based
on non-alignment - is a characteristic of
present day international relations.

The status of the Mediterranean neut.-
ralizations and demilitarizations varies.
Some of them are unquestionably still iIn
force, such as the permanent neutrality of
Malta. Others are terminated, as is the case
of the southern shore of the Strait of Gib-
raltar, and are maintained only ex gratia.
A third category includes the Aegean de-
militarizations. They are the object of con-
tention as far as their continuance in force
or the duties stemming from them are con-
cerned. A leggl clarification of the status
of the Mediterranean demilitarizations and
neutralizations would be highly desirable.
However, this is an aim which has to be
performed by States directly involved and
not by a prospective conference on Medi-
terranean security. On this point, such a
conference might only sanction decisions
taken elsewhere.

Permanent neutrality and demilitariza-
tion could still play a role in contemporary
international relations. Malta’s permanent
neutrality was stipulated with a view to
prevent that small State, with its strate-
gic significance, from becoming the object
of contention between the two blocs. This
aim has been reached only in part. Ho-
wever, had the Island not been neutralized,
the shaky conduct of Maltese foreign po-
licy would have given rise to swings Dbet-
ween east and west far more dangereus
than what the government in power on the
Island uperates today. The Aegean demili-
tarizations are undoubtedly vital for the
security of the Anatolian coast, even if
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Greece and Turkey are members of the
same military alliance. Other demilitariza-
tions, such as that of Pelagosa, are worth
maintaining, for they contribute to the
security and freedom of navigation of the
Adriatic. Are new Mediterranean areas sui-
table for neutralization or demilitarization?
From time to time Cyprus is cited as an
instance of potential neutralization. Howe-
ver, while the Island’s neutralization could
enhance eastern Mediterranean security, it
cannot be seen as a powerful contribution
to solving the intercommunal strife, since
it does not depend on east-west rivalries,
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but has its own roots in ethnic causes. Le-
banon might be an area of potential interest
for neutralization, should the present con-
flict lead to its disintegration into small
independent units. Neutralization, particu-
larly if coupled with military guarantes
by third States, could prove edequate 1o
keep the country out of east-west rivalry

(subregional conflicts included) and to ob-

lige its would-be rulers to abide strictly by
norms preventing it from hosting mov-
ements that conduct aggressive policies
against the governments of neighbour
countries.

AVRUPA KONSEY! 6LUM CEZASININ KALDIRILMASINA
ILISKIN 6 NO.LU PROTOKOLUN DUSUNDURDUKLERI

Arag. Gor. Mehmet Semih GEMALMAZ

GIR1IS: 6 Nolu Protokolin Hazwlanmgt :

Oliim Cezas: sorunu, bu cezadan yana
olanlar ile kars: cikanlar arasinda uzun tar-
tigmalara konu bigimlemis ve cesitli disip-
linler acisindan irdelenmigtir. Son yillarda-
ki genel egilim, bu cezanin tiimden kaldiril-
masi dogrultusunda kendini agiga koymus-
tur. Nitekim bu makale gergevesinde tani-
tilacak 6 No.lu Protokol kapsaminda da iz-
lenebilecegi gibi, Avrupa'nin ekonomik, si-
yasal-hukuksal ve ideolojik boyutlarda bir-
legtirilmesi deviniminin ba§ kurumsallastir-
ma orgam Avrupa Konseyi'nde de, 6lim ce-
zasinin kaldirilmasina iligkin somut adim-
lar atilmigtir.

Avrupa Konseyi'nin olusturdugu sdzi-
gecen protokollin tam adi, «Oliim Cezasinin
Kaldirilmasina Iliskin 6 No.lu Protokoldiir.»

Protokollin hazirlanig Oykiisii kisaca
gyledir: 25/Eylil/1981 tarihindeki Bakan
Yardimecilam diizeyinde yapilan 337. otu-
rumda, Avrupa Konseyi Bakanlar Komitesi
tnsan Haklarini YUnlendirme Komitesine
(Steering Committee), &lim cezasinin

barig zamamnda kaldirilmasina iligkin Av-
rupa Insan Haklar1 Sézlesmesine ek bir tas-
lak Protokol hazirlanmas:1 gorevini vermis-
ti. Esasen bu karar, Avrupa Konseyi icinde
uzun yillar siiren tartigma ve olugmalarin
bir sonucu idi. Nitekim, érnegin, Sug¢ Sorun-
larina Iligskin Avrupa Komitesi (European
Committee on Crime Problems) 1957'den
bu yana, “Avrupa Devletleri igcinde en agir
ceza sorunu’nu calisma programina almigti.
Parlamenterler Asamblesinde de bir ¢ok
oturumda sorun giindeme gelmigti. 1979 ta-
rihinde. Hukuk Isleri Komitesi'nde Isvegli
raportdr Mr. Lidbom konuya iligkin rapor
hazirladi. Bu rapora -dayanmilarak (Doc.
4509) Asamble 22/Nisan/1980'de iki Karar
(Resolution 727 ve Recommendation 891)
kabul ediyordu. Ote yanda, Konsey ilyesi
devletlerin Adalet Bakanlar: diizeyinde ya-
pilan konferanslarda da (11. Konferans, 21 -
22 /Haziran/1978; 12. Konferans, 20 - 21

* fstanbul Universitesi Siyasal Bilgiler Fa-
kiiltesi Arastirma GoOrevlisi.
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/Mayi1s/1980; Gayri-resmi Toplanti, 10/Ey-
11i1/1981) sorun ele alinmig «liye devletler-
de bir yasama tasarrufu ile bu agir cezanin
kaldirilmas: dogrultusunda bliyiik bir egilim
bulundugu ve aym dogrultuda, Avrupa Kon-
seyi icinde uluslararas: dlizlemde de gabalar
harcandifi» vurgulanmaktaydi. Nihayet,
Yonlendirme Komitesinin hazirladig: tas-
lak Protokol, 6 - 10/Aralik/1982 tarihinde
Bakan Yardimecilarn dilzeyinde yapilan 354.
toplantida Bakanlar Komitesince kabul
edildi ve Avrupa Konseyi llyesi devletlerin
imzasina 28/Nisan/1983 tarihinde acgildu.

Toplam 9 maddeden olusturulan 6 No.
lu Protokol, 1/Mart/1985 tarihinden hu
yana ylrilrlige girmis bulunmaktadir. Yii-
rlirllife girmesi i¢cin gerekli olan 5§ devlet
tarafindan onaylanmas: kosulu (md. 8),
Avusturya, Danimarka, Ispanya, Isve¢ ve
Liiksemburg (19/Subat/1985’te onaylamig)
tarafindan yerine getirilmigtir. Protokoll
imzalayan Konsey 1{lyesi devlet sayisi,
onaylayan devlet sayisina gdre daha c¢ok-
tur; 6rnegin 1985 Baharinda 14 devlet pro-
tokolll imzalamigti. Genel egilim ve Ongo-
riiler, Protoklliln hizla daha cok sayida dev-
let tarafindan onaylanacagidir. Nitekim,
Protokoliin yilrdrliige girmesini saglayan
beg devlet onay1 gergeklegtirmistir sapta-
masi, 1/0Ocak/1986 tarihi itibariyledir. 6
No.lu Protokole, bir Aciklayic1i Rapor (Ex-
planatory Report) eklenmis ve Protokoliin
hiiklimlerinin Yorumlanmasinin anahtan

olan b6lim bu Rapor icersinde yer almis-
tir.

Protokoliin Hikimleri

(madde 1)

Ollim Cezas:1 kaldinlmistir. Hi¢c kimse
0llm cezasina mahk(im edilemez ya da bu
mahklmiyeti infaz edilemez.

(madde 2)

Bir Devlet, savas zamaninda ya da
yakin savag tehdidi durumunda islenen ey-
lemler icin yasalarinda ©6liim cezasina ilig-
kin hiikiim bulundurabilir. Bu ceza ancak,
yasayla belirlenmig durumlarda ve ilgili
hilklimleri uyarinca uygulanabilir. S6zli ge-
cen devlet, bu yasanin ilgili hiliklimlerini
Avrupa Konseyi Genel Sekreterine bildirir.
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(madde 3)

S6zlegsmenin 15. maddesine dayanila-
rak, bu Protokollin hiikiimleri ihlal edile-
mez.

(madde 4)

Sozlesmenin 15. maddesine dayanila-
bu Protokoliin hiiklimlerine hi¢ bir kayit
konamaz.

(madde 95)

1. Bir Devlet, imzalama sirasinda ya
da onay, kabul ya da onama belgesini ve-
rirken bu Protokoliln uygulanacag dlke
ya da 1iilkeleri belirtir.

2. Bir Devlet, daha sonraki her han-
gi bir tarihte Avrupa Konseyi Genel Sek-
reterine bildirimde bulunarak, bu Proto-
kolii bildirimde belirtilen herhangi bir basg-
ka llkeye uygulamak {ilzere genigletebilir.
Bu lilke bakimindan bu Protokol, bdyle bir
bildirimin Genel Sekreterce alinig tarihini
izleyen ayin ilk glinlli ylrurlige girer.

3. Ilk iki bente gbre yapilan herhan-
gi bir bildirim, bu bildirimde Dbelirtilen
herhangi bir lllke bakimindan Genel Sek-
retere yapilacak teblig ile geri alimahilir.
Geri alma, bu tebligatin Genel Sekreter-
ce alimig tarihini izleyen ayin ilk gilinli ge-
gerli olur. ' ]

(madde 6)

Taraf Devletler arasinda Protokoliin
(madde 1 - 5) hiikllmleri, S6zlegmenin ek
maddeleri olarak kabul edilir ve Sozles-
menin tlim hiiklimleri buna gbre uygula-
nie.

(madde 7)

Bu Protokol, Sozlegmeyi imzalami§
olan Avrupa Konseyi llyesi Devletlerin im-
zalarina aciktir. Protokol, onaylama, kabul
ya da onamaya konudur. Avrupa Konseyi
iiyesi bir Devlet, Protokolll onaylama, ka-
bul ya da onamayi, aym zamanda ya da
bnceden Sdzlesmeyi onaylamaya baglaya-
bilir. Protokolil onay, kabul ya da onama
belgeleri Avrupa Konseyi Genel Sekrete-
rince saklanir.

(madde 8)

1. Bu Protokol, Avrupa Konseyi lye-
si beg Devletin 7. madde hilkilmleri uya-
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rinca Protokolle bagli olduklarimi bildir-
dikleri tarihi izleyen aym ilk giinii yiriir-
1ige girer.

2. Protokolle bagli  oldugunu daha
sonra bildiren bir ilye Devlet igin bu Pro-
tokol, kendi onay, kabul ya da onama bel-
gesini verig tarihini izleyen ayin ilk ginil
ylirtirlik kazanir.

(madde 9)

Avrupa Konseyi Genel Sekreteri, Kon-
sey illyesi Devletlere;

a. Herhangi bir imzayi

b. Herhangi bir onay, kabul ya da
onama belgesinin verilmesini

c. 5 ve 8 maddeler uyarinca bu Pro-
tokollin her yiirlirliige girig tarihini

d. Bu Protokola iligkin bagka herhan-
gi bir eylem, bildirim ya da duyuruyu,
bildirir.

Hiikiimlerin Yorum Anahtari
{
Yukarida Dbelirtilen Protokole ekl

Aciklayicr Rapor, hilkiimlerin yorumlan-
masinda ve anlasilmasinda Konseyin resmi
yaklagimi olarak ele alinabilir.

Ollim cezasimin kaldirilmas: ilkesini ge-
tiren (md. 1), (md. 2) ile birlikte diisi-
niilmelidir. Kosullar uygun oldugunda, ta-
raf Devlet bu Protokolle bagh olmak ama-
ciyla, hukuk sisteminden bu cezay1 kal-
diracaktir. (md. 1)’in ikinci climlesiyle vur-
gulanan, Protokolle glivenceye alinan ya-
gama hakkinin, birey bakimindan sibjek-
tif bir hak olusturdugudur.

(md. 2), acikga, Protokolln alanini be-
lirlemektedir. Sinir su bicimde konmus:
Olim cezasi, barig zamani iginde, ilga edil-
mektedir. Protokol baglaminda bakildigin-
da. Konsey liyesi her hangi bir devletlin,
icinde bulunulan zamanda ya da gelecekte
hukuk sistemi, savas zamaninda ya da ya-
kin savas tehdidi durumunda islenen ey-
lemler icin 6lim cezasi verilebilecegi hilk-
milne yer vermesi ihtimali, o devletin bu
Protokolle baglanmasina engel bicimleme-
mektedir. Tabii bu halde bile, 8lim ceza-
sina yasa ve ilgili hilklimler uyarinca hitkm-
olunabilecektir.
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Daha Once ayrica belirtilmemekle bir-
likte acik oldugu ilzere, Protokolde gegen
Stzlesme terimi ile Avrupa Insan Hakla-
r1 Sozlesmesi kastedilmektedir. Esasen bu
husus, Protokoliln bagindaki kisa girig pa-
ragrafinda da belirtilmigtir. Iste protoko-
in yollama yaptig1 — (md. 3)'de yer veri-
len — 15. madde, ATHS'nin smirlama mad-
delerinden birisidir. Sotzlesmeye gore, «Sa-
vag ya da ulusun varhifini tehdit eden di-
ger genel tehlike halinde her Akid Taraf...
Sozlesmede dilzenlenen yilikiimllliiklere ay-
kir1 Snlemler alabiliry denmektedir. Proto-
kolle getirilen ¢ozlim ise, gok daha kesin
bir sinirlamadir. Artik Protokolle baglanan
taraf, Sozlesmenin 15. maddesinin getir-
digi istisna alan yaratma hiikminden ya-
rarlanamayacaktir. Ote yanda Protokoliin
4. maddesi ise Sozlesmenin 64. maddesine
yollama yapmaktadir. Bilindigi gibi (md.
64), cekince (ihtirazi kayit) konmasimi dii-
zenlemektedir. Protokol bu hukuksal ola-
nag: bertaraf etmektedir.

Protokollin 6. maddesi diizenlemesi,
ATH S8zlesmesinin 1. Nolu Protokolliniin
5. maddesi ile 4 Nolu Protokoliin 6. mad-
desinin ilk paragrafi dilzenlemelerine ko-
suttur. Bu madde ile vurgulanan, SO0zle§-
me. Protokol ve taraf Devlet iliskileridir;
bu bagflamda blitiin taraf devletler Proto-
kollin 1'den 5'e kadar olan maddelerini uy-
gulamayr ve bunu S8zlesmenin bir bliimil
olarak kabul etmeyi taahhiit ederler. Kusg-
ku yok ki, 6 Nolu Protokoliiln ad1 gegen
6. maddesi, ayn1 zamanda, Stzlesmenin olusg-
turdugu <«korumay mekanizmasina da isa-
ret etmektedir. Protokoliin bu noktadaki
suskunlupu ya da daha dofru deyisle Us-
tii kapali yaklasimi, tipki 1 Nolu Proto-
kol icin de gecerli oldugu gibi, taraf Dev-
letlerin, S8zlesmenin bireysel basvuruya
iliskin 25. maddesi ya da Divanin zorun-
lu yarg: vyetkisini tamiyan 46. maddesi
cercevesinde yapmis olduklarn yahut da
yapacaklar: bildirimlerle Protokoliin S5z-
lesme baflaminda ele alinacaf1 gergegini
ortadan kaldirmamaktadar.

Protokoliin 6. maddesi baglaminda Uze-
rinde durulmas: gereken bir bagka yOn de,

Sozlesmenin 2. maddesi ile hangi dogrul-
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tuda iligki kurulacagi sorunudur. Hemen
eklenmelidir ki, SHzlesme madde 2, Pro-
tokole taraf olan devletler bakimindan yi-
rirliikte kalmaya devam edecektir. Bagka
deyigle, SoOzlegsmenin (md. 2, bent 1, ilk
cimle ve bent 2) hilkilmleri, Protokoliin
«S0zlegsmenin eki» olacag1 hiikmilne aykir
digmemektedir. Ancak, burada dikkate de-
ger bir degisiklik de olugmaktadir. Soz-
lesme (md. 2, bent 1, ikinei cilimle)’deki
€... Yasanin O6lim cezas: ile cezalandirdi-
g1 bir suctan dolayr hakkinda mahkemece
hilkmedilen bu cezanin infazi disinda, hic
kimse kasden &ldlriilemezy ifadesi, Proto-
kolle baglanan devletler bakimindan artik,
savag zamaninda ya da yakin savag teh-
didi durumunda islenen eylemler icin ya-
Salarinda Olim cezasina iligkin hilkiim bu-
lundurabilir anlamina gelmektedir. Tabii,
bu halde de ancak, 6llim cezasina mahke-
me hlikmedebilecektir.

Avrupa Konseyi Uyesi Devletlerde
Oliim Cezast

1 —) Avusturya

| 1968’den bu yana kaldirilmistir.
(de jure)

2 —) Izlanda

1928’den bu wyana kaldirilmistir.
(de jure)

3 —) Norveg
1978'den bu yana kaldirilmigtir.
(de jure)

4 —) Isvee
1973’den bu yana kaldirilmistir.
(de jure)

(de jure), barig ve savag zamanlari iginde
tiimden bu cezanin kaldirilmasi anlaminda-
dir. Bu durumdaki baz diger Konsey iiye-
Si devletler ise, daha ayrintil1i bilgi vere-
rek agagida sayilmaktadir.
o —) Danimarka
Olagan Ceza Usullinden 1930’da
bu ceza cikarildi 1978'de yapilan oylama
sonucunda ise tiimden kaldirildi, (de jure),
(Folketing oylamasi, 100’e kars: 46 aleyhte
oyla). |
6 —) Federal Almanya Cumhuriyeti
-1949’da  (Basic Law)'un 102.
maddesine dayanilarak kaldirildi,
(de jure)

keri sucglar ile savasg
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7T —) Liiksemburg
1848 Anayasasi bu cezay1 siya.
sal suglar bakimindan kaldirmigti. 1977
Mayisinda Parlamentoda yapilan oylama
sonucunda tiimden kaldirildi,. (de jure)
(Oylama, 32 evet, 14 karsi ve 10 katil-
mayan)

8 —) Hollanda
1870’'den beri Askeri Ceza Ya-
Sas1 ve savaszamani islenen suclar digin-
da kaldirilmigti. 17 Subat 1983’den bu ya-
na, Parlamentoda yapilan oylama sonucun-
da tllmden kaldirildi. (de jure)

9 —) Malta
1971’de kaldirildi. (Istisnasi: As-
keri sucglar ile savag 2zamaninda iglenen
suclar.)

10 —) Isvicre

1942'de kaldirildi. (Istisnasi: As-
zamaninda 1iglenen
suclar)

11 —) Italya | |
1944’'de Olagan Ceza Usulinden
cikarildi. 1948 Anayasasi (md. 27) ile di-
ger haller icin Ge kaldirildi (Istisnasi
Askeri usuller)

12 —) Lihtenstayn
Yasada var, ancak hi¢ kullanil-
miyor. Scn infaz 1795'de idi.

13 —) Kibris
Taammilden adam o6ldlirme, dev.
lete kars:1 ihanet ve diger benzeri suglar
icin bu ceza var.

14 —) Belcika

2'si 1975'den bu yana olmak uze-
re yaklasik 18 suc tipi, Civil Law iginde
Oliim cezas:1 ile karsilanmaktadir. Genel
Ceza Hukuku (common law crime) kap-
saminda yapilmig son infaz  1918'dedir.
1962 - 1974 wyillar1 arasinda 37 6llilm ceza-
s1 mahkOmiyeti verilmisse de, hi¢ birisi
infaz edilmemisgtir., Bununla birlikte, dev-
lete karsi islenen suglar bakimindan, 2.
Diinya Savasi sirasinda, bazi 6lUm cezas:
mahkQOmiyetleri verilmig ve infaz edilmis-
tir. (Yukarida adi gegen civil law terimi,
martial or military law kargit1 anlaminda-
dir.)
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15 —) Irlanda

1964 tarihli Ceza Yasas: (Crimi-
nal Justice Law), ihanet ve 1, dereceden
adam ©Oldilrme suclari diginda, bu cezayl
kaldirmigtir. Son infaz  1954'de yapildu
1980'de ise, 3 Ollim cezas:1 mahklmiyeti ve-
rildi. 1. dereceden o6ldiirme sucu igin bu
cezaya hilikmedilmesi zorunludur. 1. dere-
ceden Oldlirme kapsamina §u suglar gir.
mektedir.

— QGardai Siochana flyesinin ya da gé-
revini yaparken bir hapishane gorevlisinin
oldliriilmesi,

— Devlete karsi suclara iligkin 1939
tarihli Yasanin 6, 7, 8 ve 9. maddelerine
giren sucglar ya da yasadis:i bir Orgilitin
faaliyetleri sirasinda yapilan adam &ldur-
meler,

— Yabanci bir devlet bagkamimin, Ir-
landa’da, siyasal katli.

16 —) Ingiltere

Cinayet sucu igin verilen 6lim
cezasi kaldirilmigti. Devlete kargi ihanet
(Kraliceye karg: ihanet) ve giddet unsuru
tagiyan korsanlik (piracy) sucglari icin bu
ceza verilebilmektedir. Devlete kars: iha-
net sucunda bu cezanin verilebilmesi igin,
sucun savag zamaninda iglenmesi gerekir.
Buna dayanan son infaz 1946'da yapilmig-
tir. Ikinci tiir olan korsanlik sugu ise ,ar-
tik gerceklegmemektedir.

Cinayet sucundan &lim cezasimin Kkal-
dirilmas: 1965 tarihli yasayla yapilmisgtir.
Yasa, cikarilmasimi izleyen 5 yillik siirede
her iki parlamentonun da onayina konu idi.
Nitekim  ilgili hiikiimler, 16 Aralhik 1969’
da, Parlamentonun her iki kanadinda da
onaylanarak, slireklilik kazanmagtir.

17 —) Fransa

Yaklasik 23 sug tipi icin civil law
kapsaminda ©liim cezas:1 verilebilir. 1969 -

1978 (1978'de hic yoktu) yillar1 arasinda

22 5lilm cezasi mahk(Gmiyeti verildi. Bun-

lJardan 6 tanesi infaz edildi. 1980’de ise 3

S1im cezasi mahkOmiyeti verildi.

18 —) Yunanistan
Cinayet, devlet biitlinllgl aley-
hine iglenen sucglar, giddet unsuru tagiyan
silahli soygun ve terbrist eylemler hak-
kinda 8liilm cezasi verilebilmektedir. Son
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uygulama, Albaylar Cuntasimin digliglin-
den 6nce 1972 Apgustosunda infaz edilmig-
ti, 1974 - 1978 (1978'de hi¢ yoktu) yillam
arasinda 13 6lim cezasi mahkOmiyeti ve-
rilmigse de, bunlarin hig¢ birisi infaz edil-
memigtir. Mevzuata gdre, 6lim cezasinn
kesinlesmesinden itibaren 3 yil iginde in-
faz yapilmazsa ,bu ceza otomatik olarak,
dmiir boyu hapis cezasina doniligmektedir.

19 —) Portekiz
Siyasal suclar bakimindan bu ce-
za 1852’de, Olagan Ceza Usulilnden ise
1867’de kaldirilmist:i. 1911 tarihli Anaya-
sayla tiimden kaldirildi. 1. Diinya Savasgi
sirasinda, savag sirasinda iglenen suglar
icin yeniden yasaya konduysa da, 1976
Anayasasayila, bir kez daha tilmden, kal-

dirildi. (de jure)

20 —) Ispanya
1978 Anayasasiyla bu ceza kal-
dirildi. Savas zamaninda iglenecek, askeri
suclar i¢in verilebilir.

21 —) Tiurkiye
Gerek savas zamaninda gerekse
de barig zamaninda iglenecek cegitli suglar
icin bu ceza verilebilmektedir.

SBonu¢ Saptamalart

Avrupa Konseyi liyesi Devletlerin ya-
gal dilzenlemelerine bakildifinda su gori-
lliyor. Barig zaman: bakimindan bu ceza,
zaten ezici bir gofunlukla devletlerin mev-
zuatindan cikarilmigti, Ustelik bu cezaya
kars: cikilmas: dogruldusunda uzun  bir
gecmige dayanan, genel bir egilim bulun.
dugu da izleniyor. Bu nedenle, bari§ 2za-
maninda 8lilm cezasinin ilgasina iligkin 6
Nolu Protokol, geligim g¢izgisinin dogal bir
gonucu olarak belirmektedir. Deyim Ye-
rindeyse, i¢ hukuk diizenlemelerinin, ulu-
sallistii (supranational) diizlemde saptan-
mas1 boyutunu pek agmamaktadir. Ote
yandan kugku yok ki, bu cezayr mevzua-
tinda tutan devletler bakimindan Protokol,
toplulukla biitiinlesme cabasi igindeki dev-
letleri bir dizi ulusal hukuk degigiklikleri-
ne de zorlamaktadir.

liging olan ybn, bu dogrultudaki bir
girigimin, salt ekonomik dlglitlerle Toplu-

e
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luga yaklagilmasinin yetersiz olacagina acik
karine bicimlemesidir. Nitekim, Protokol
bncesinin son adimlarindan olan 18 Hazi-
ran 1981 tarihli Avrupa Parlamentosu ka-
rarinda, acikca, Avrupa Toplulugunun sa-
dece basit bir Ortak Pazar degil ve fakat
ortak bir uygarhk oldugu vurgulanmak-
taydi. «Insan yagaminin asla geri alinami-
yacagi», «olas: kurbanlarin korunmasi ge-
rektigi», «Avrupa uygarhiginin temeli olan
Insan Haklar:1 kavrami iginde yagama hak-
kinin herkes bakimindan gilivence altinda
oldugu», «Avrupa inancina bel baglami§
halklarin sesi olmak, onlara yol gostermek
ve bu dogrultuda onlari olugturmakla mo-
ral ve siyasal acidan yilkiimldl bulunan
Avrupa Parlamentosunun sorumlulugunun
geregini yaptif», «yargi yanliglarini di-
zeltmenin 6liim cezasinda tlimden olanaksiz
bulundugu», <«toplum bakimindan koruyu-
cu ve iyilegtirici 6nlem anlayisinin tercih
edilmesi gerektigis, «ceza hukuku alanin-
daki igbirliZinin sadece bastirici1 6nlemleri
degil ama insani Onlemlerin gliclendiril-
mesini de kapsadifi» saptamalari, ortak
inancin 1ilrtinii olarak 1981 tarihli Kara-
rin temelini olusturuyordu. Iste 6 Nolu
Protokol de bu temeli oldugu gibi benim-
semigtir.
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