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THE IMF CONDITIONALITY AND STAND-BY ARRANGEMENTS

Umit HERGUNER (*)

The International Monetary Fund (IMF) is an international orga-
nization constituted by the Articles of Agreement (IMF Articles) agreed
at Bretton Woods in 1944 and since amended'. The stand-by arrangement
is developed by IMF as the main instrument through which the Fund
would make its financial resources available to the member countries
on a conditional basis2. As long as the member countries meet the
performance criteria indicated in the stand-by arrangements, they
would be entitled to use the Fund’s resources.

Referring to stand-by arrangements as agreements is a common
practice often seen in the press or elsewhere. This practice is frequently
a result of resembling stand-bys to ordinary credit agreements between
lenders and borrowers on the international plane, However, such a
resemblance is quite a misleading one.

This note will brieﬂy deal with the principle of conditionality In
the Fund and the legal characterization of IMF stand-by arrangements.

THE PRINCIPLE OF CONDITIONALITYS

One of the basic purposes of IMF is stated in its Articles of Agree-
ment (IMF Articles) as follows:

(*) Special Counsel on Foreign Law in the Law Firm of Reid and Priest, New
York - Washington, D.C.

1) Adopted at the United Nations Monetary and Financial Conference, Bretton
Woods, New Hampshire, July 22, 1944, Entered into force December 27, 1945.
Amended effective July 28, 1969 (First Amendment) and effective April 1,
1978 (Second Amendment).

2) M. GUITIAN, FUND CONDITIONALITY: EVOLUTION OF PRINCIPLES

| AND PRACTICES, 38 IMF PAMPHLET SERIES 14 (1981).

3) For a detailed discussion of the principle of conditionality, see J. GOLD,
CONDITIONALITY, 31 IMF PAMPHLET SERIES (1979) and M. GUITIAN,

supra note 2.
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To give confidence to members by making the general resources
of the Fund temporarily available to them under adequate safe-
guards, thus providing them with opportunity to correct maladjust-
ments in their balance of payments without resorting to measures
distructive of national or international prosperity*.

In order to fulfill this purpose, the Fund must adopt policies on
the use of its general resources - including policies on stand-by or similar
arrangements - that will assist members to solve their balance of pay-
ments problems in a manner consistent with the provisions of its
Articles of Agreement®. Hence, conditionality in the Fund refers to the
policies that IMF members are expected to follow when using Fund
resources in order to be able to cope with their balance of payments
problems®. However, not all of the Fund resources are made available
on a conditional basis.

Drawings from the Fund resources are realized under two broad
categories, namely «reserve tranche» and «credit tranchey drawings’,
A member’s reserve tranche” is the excess of its quota over the Fund’s
holdings of its currency in the General Resources Account, excluding
holdings arising out of purchases under all IMF policies and facilitiess.
Within the reserve tranche, an IMF member is entitled for an uncondi-
tional use of the Fund resources provided that its purchase of the
currencies of other members from the Fund in exchange for an equiva-
lent amount of its own currency would not cause the Fund’s holdings
of the purchasing member’s currency to exceed two hundred percent of
its quota?.

Drawings beyond the reserve tranche fall within the credit
tranche. The credit tranche drawings are often regarded as IMF’s

4) IMF Articles, Art. I (v).

o) Id. at Art. V Section 3(a).

6) J. GOLD, supra note 3, at 2.

7) B8ee. THE INTERNATIONAL MONETARY FUND: ITS EVOLUTION, ORGA.-
NIZATION, AND ACTIVITIES, 37 IMF PAMPHLET SERIES 4245 (D. O.
Driscoll, ed. 1984). |

7a) «Tranche» is a French word used in referring to slices of credit available from
Fund’s resources.

8) See supra note 7, at 44,

9) B8ee, IMF Articles, Art. V Section 3(b). Also see, J. Gold, Balance of Payments
Transactions of the Internatioral Monetary Fund, in INTERNATIONAL
FINANCIAL LAW, LENDING, CAPITAL TRANSFERS AND INSTITUTIONS
242 (R. S. Rendell ed. 1980).

10) See, V. E. Marmorstein, Responding to the Call For Order in International
Finance: Cooperation Between the International Monetary Fund and Com-
mercial Banks, 18 VA.J. INT'L L. 451 (1978). :
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basic lending policy. Under this policy credit is made aavilable in four
tranches, each tranche being the equivalent of 25 percent of a member’s
quota'., Under the credit tranche policy fund resources are always
made available on a conditional basis. The conditionality for purchases
in the first credit tranche is intended to be mild? whereas the condi-
tionality for the upper credit tranches «calls for a sound program aimed
at establishing or maintaining the enduring stability of the member’s
currency at a realistic rate of exchange»™.

A credit tranche purchase from the Fund may be made outright or
under a special policy, but purchases are typically made through stand-
by arrangements'¢, Stand-by arrangements enable members to make
drawings upon the Fund resources up to a specified amount during a
certain period without any further review of their policies, as long as
the members have observed the performance criteria included in the
arrangements’,

PERFORMANCE CRITERIA

Performance criteria are the provisions of stand-by arrangements
that have to be observed in order to ensure continued access to Fund
resources’®, These criteria serve as a checklist to see if a member is
following the adjustment program it has adopted for purposes of secur-
ing lines of credit from IMF. Any failure to observe these criteria
serves as a signal that the member’s program of action - and the stand-
by arrangement which links a member’s use of Fund resources to its
adoption of a program - should be reviewed'. A catalog of performance
criteria is not included in the IMF Articles since their number and
content may vary because of the diversity of problems and institutional
arrangements of members'®. Such criteria may be budgetary and credit
ceilings, appropriate exchange and interest rate actions, avoidance of

11) See supra note 7, at 44.
12) See SELECTED DECISIONS OF THE INTERNATIONAL MONETARY FUND

26 (1983) [hereinafter cited as SELECTED DECISIONS]. Also see J. Gold,

supra note 9, at 243.

13) J. Gold, supra note 9, at 243.
14) See V. E. Marmorstein, supra note 10, at 452 and A. G. CHANDAVARKAR,

THE INTERNATIONAL MONETARY FUND - ITS FINANCIAL ORGANIZA.-
TION AND ACTIVITIES, 42 IMF  PAMPHLET SERIES 44 (1984).

15) See supra note T, at 45.

16) M. GUITIAN, supra note 2, at 15.

17) Id. at 14-15.
18) Paragraph 9 of Decision No. 6056-(79-38) in SELECTED DECISIONS at 22.
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restrictions on current international payments and transfers, limits
on amount and maturity of new short - and medium - term debt, or
maintenance of a certain minimum level of net foreign exchange',

STAND-BY ARRANGEMENTS

(A) IN GENERAL

Stand-by arrangements are not public documents. Hence, a discus-
sion of stand-bys inevitably relies on secondary sources. Actually, men-
tion of a stand-by arrangement first appeared in IMF Articles after the
Second Amendment?. According to Article XXX (b), a stand-by arran-
gement is «a decision of the Fund by which a member is assured that
it will be able to make purchases from the General Resources Account
in accordance with the terms of the decision during a specified period
and up to a specified amount.»

A stand-by arrangement is made up of two documents, the «letter
of intent» of the member requesting a stand-by arrangement and the
stand-by arrangement itself?2. In the letter of intent, the member
requesting a stand-by arrangement declares the cause of its financial
difficulties, the amount of financing requested and the corrective
measures - as indicated in the member’s program of action - to be imple-
mented. The stand-by arrangement itcelf incorporates some aspects
of the letter of intent and sets forth the terms or performance criteria
under which the member would be akcle to make purchases without
further review of its policies by the Fund?. Nevertheless, purchases
beyond the first credit tranche would not be possible unless certain
crucial and precisely defined policies are being observed?.

Stand-by arrangements have traditicnally been for a period of one
year. Starting from 1979, as a result of the need for longer periods of

19) A. G. CHANDAVARKAR, supra note 14, at 44.45 and J. GOLD. THE LEGAL
CHARACTER OF THE FUND'S STAND.BY ARRANGEMENTS AND WHY
IT MATTERS, 35 IMF PAMPHLET SERIES 2 (1980).

20) See, P. WOOD, 2 LAW AND PRACTICE OF INTERNATIONAL FINANCE
4.169 (1984).

21y RBee, J. Gold, The International Monetary Fund in II A LAWYER'S GUIDE TO

INTERNATIONAL BUSINESS TRANSACTIONS 32 (W. S. Surrey and D.
Wallace, Jr. ed. 1979).

22) 8ee P. WOOD, supra note 20, at 4-171.

23) J. Gold, supra note 21 and P. WOOD, supra note 20.
24) RSee supra the text accompanying note 13.
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adjustment, IMF decided to allow arrangements up to a maximum of
three years®.

Although a stand-by arrangement has a binding effect on the Fund
according to IMF Articles, the Fund has some adequate safeguards®.
On one hand, IMF’s decision to grant an arrangement is contingent
upon its satisfaction that the member’s policies deserve the Fund’s
support. On the other hand, the use of resources is phased beyond the

first credit tranche so that the member’s fulfillment of the performance
criteria can be observed?.

(B) LEGAL NATURE OF STAND.BYS.

As mentioned earlier, a common practice is to refer to stand-by
arrangements as «agreements». Although it is a flawed practice, such
a practice is not completely without evidence. The language used by
the Fund in its earlier stand-bys could lead one to the understanding
that stand-by arrangements were agreements®. Usage of words such
as «considerationy», «to agreey, «binding conditions» - all of which are
typical in contractual relations - and indicating that a stand-by arrange-
ment is «entered into with» a member was merely using the technical
terminology specific to agreements®.

The IMF Executive Board put an end to this chaos through its
decisions in 1968 and 1979 which clarified that stand-by arrangements
are not agreements®. These decisions emphasize that the Fund does not
intend to enter into a contract with its members when signing a stand-
by arrangement®. As the former General! Counsel of the Fund indicates,
it is not possible to argue that an agreement has been entered into
where a party lacks the intention to sign a contract and makes its
attitude clear to the other party32. Furthermore, a provision inserted in

25) See supra note 7, at 45.

26) Generally see, S. A. Silard, Legal Aspects of Development Financing in the
1980’s: The Role of the International Monetary Fund, 32 AMU.L. REV. 94.85
(1982).

27) Id. at 95.

28) R8ee J. GOLD, supra note 19, at 2.3.

29) Id. at 4.

30) Id. at 2. |

31) For excerpts from the decision of 1968 (Decision No. 2603-(68/32)) see J.
GOLD, supra note 19, at 12. For the decision of 1979 (Decision No. 6050-(79-38))
see SELECTED DECISIONS at 20-23.

32) J. GOLD, supra note 19, at 12.
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the IMF Articles during the Second Amendment, which became effec-
tive on April 1, 1978, states that the stand-by arrangements are deci-
sions of the Fund?.

There are a number of reasons considered by the Fund in coming
up with the current legal characterization of stand-bys*:

1 — Characterizing stand-bys as agreements would make any
nonobservance of the performance criteria a violation of international
law. Neither the Fund nor its members wish to conduct their relations
in a legalistic manner which would be inimical to the constantly
changing nature of economic relations.

ii — Avoiding characterization of stand-bys as agreements would
save the members from going through the lengthy procedure of «ratifi-
cation of treatiesy.

111 — Non-legal understandings tend to be easier to modify.

iv — A legal suspension of the utilization of Fund resources through
stand-bys would have negative repercussions on parallel financing by
other financial institutions.

SOZLESME ILE YABANCI MAHKEMELERIN
YETKIL! KILINMASI (*)

Prof. Dr. Baki KEURU

Taraflarin, belli bir dava (uyugmazlik) icin kanunen yetkili olmayan
(aslinda yetkisiz olan) bir mahkemeyi yetkili kilmak icin yaptiklar: g6z

lesmeye yetki sozlegmesi denir (HUMK m. 22). Bu ic hukuktaki diizen-
lemedir.

Milletleraras: Ozel Hukuk ve Usul Hukuku Hakkinda Kanundan
(MOHUK) énce, s6zlegsme ile yabanel mahkemelerin yetkili kilinip kilina-

33) See IMF Articles, Art. XXX(b).

34) Generally see J. GOLD. supra note 19, at 36-43 and see also P. WOOD, supra
note 20, at (4-171) - (4-173).

(*) Bu yazi, Milletlerarasi Hukuk ve Milletleraras: Miinasebetler Aragtirma ve Uy-
gulama Merkezi Tartigmali Konferans Programi dahilinde 27 Mart 1986 tarihin-

de Istanbul Universitesi Hukuk Fakilltesi’'nde verilen konferansin teyp ile tespit
edilebilen metnidir.
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mayacagl hakkinda hukukumuzda 6zel bir kanun hiikmii yoktu. Fakat boy-
le bir yetki sozlegmesi, gerek Yargitay gerek doktrin tarafindan miimkin
goriiliilyordu; ancak, boyle bir yetki sozlegmesinin etkisi tartigmali idi'.

Simdi ise, MOHUK m. 31 konuyu acik¢a diizenlemig bulunmaktadir.
Buna gore, «Yer itibariyle yetkinin kamu diizeni veya miinhasir yetki esa-
sina gore tayin edilmedigi hallerde, taraflar aralarindaki yabancilik un-
suru tasiyan ve bore iligkilerinden dogan uyusmazligin yabanci devlet
mahkemesinde goriilmesi konusunda anlasabilirler. Yabanci malkeme-

nin kendisini yetkisiz saymas: halinde dava yetkili Tiirk Mahkemesinde
goriliry (MOHUK m. 31).

Mesela, ikametgahi Istanbul’da olan bir Tiirk, ikametgahi1 Miinih’te
olan bir Almandan bir mal satin alsa ve yaptiklar: satig sézlegmesine «bu
satig sozlesmesinin uygulanmasindan dogacak uyusmazliklar i¢in Miinih
mahkemeleri yetkili olacaktiry diye bir madde (sart) koysalar, boyle bir
yetki sozlesmesi (sart1) gecerlidir (MOHUK m. 31). Ancak, MOHUK m.
91 hiikmiiniin uygulanmasi bazi sorunlar yaratmaktadir.

Once su hususu belirteyim: Turk mahkemelerinin uluslararasi yetki-
ve sahip olmadig1 (yani yetki sézlesmesi konusu dava hakkinda Tiirkiye’-
de yetkili bir mahkemenin bulunmadigi) hallerde, taraflarin yetki sozles-
mesi ile yabane1 bir mahkemeyi yetkili kilip kilamayacaklar: Tiirk huku-
kunu ilgilendirmez.

Buna karsilik, Tiirk mahkemelerinin uluslararasi yetkiye sahip ol-
duklar: hallerde, taraflarin sozlesme ile yabanci mahkemeyi yetkill kil-
malari, Tiirk hukukunu ilgilendirir. Yukaridaki misalde, satici Alman’in
alic1 Tiirk’e kars1 acacagl dava i¢in istanbul mahkemesi yetkilidir; cun-
kii, davalinin ikametgahi Istanbul’dadir (HUMK m. 9). Bu halde de, da-
va yabanci mahkemede agilirsa (Tiirkiye'de de acilmadikca), konu Tiirk
hukukunu ilgilendirmez. Buna kargilik, dava Tiirkiye’de kanunen yet-
kili mahkemede, misalde Istanbul’da) acilirsa, o zaman yetki sozlegme-
si Tiirk hukukunu ilgilendirir. Bu durumda, ¢énce yabanci mahkemeyi
yetkili kilan yetki sozlegsmesinin etkisinin incelenmesi gerekir; cilinkii:

Yabanci mahkemeyi yetkili kilan yetki sézlegmesi miinhasir degil
(kanunen yetkili Tiirk mahkemelerinin vetkisini kaldirmaz) denirse,
Tiirk (misalde Istanbul) mahkemesinin, yetki sozlegmesini incelemesi-
ne gerek yoktur; c¢iinki, Tirk (misalde Istanbul) mahkemesi kanunen

yetkili (HUMK m. 9) olup, dava orada da acilabilir.

1) Bkz. Baki Kuru, Hukuk Muhakemeleri Usulll, cilt I, 1979 s. 417-423.
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Buna kargilik, yabanci mahkemeyi yetkili kilan yetki s6zlesmesi
miinhasir (yani Tiirk mahkemelerinin yetkisini kaldirir) denirse, o za-
man (davalinin yetki ilk itirazi tlizerine) Tiirk mahkemesi, yetki sozleg-
mesinin gecerli olup olmadigini inceler; yetki sozlesmesi gecerli ise, yet-
kisizlik karar1 verir.

Yukaridaki nedenle, ilk énce, yabanci mahkemeyi yetkili kilan yet-
ki sozlesmesinin miinhasir olup olmadigini incelemek gerekir:

MOHUK yiiriirliige girdigi 22.11.1982 tarihinden &nceki donemde,
Yargitay, yabanci bir devlet mahkemesini yetkili kilan yetki sozlesme-
sinin, kanunen yetkili olan Tiirk inahkemelerinin yetkisini kaldirdigi, ya-
ni minhasir yetki sozlesmesi oldugu kanisinda idi. Tiirk doktrinindeki
cogunluk goriisii de bu sekilde idi. Buna karsilik, Hukuk Muhakemele-
ri Usulii kitabimda, Yargitayin (ve doktrindeki cogunlugun) gorisiunt
elegtirerek, yabanci bir devlet mahkemesini yetkili kilan bir yetki soz-
lesmesinin, miinhasir yetki sozlesmesi clmadigl, yani, yabanci1 bir dev-
let mahkemesini yetkili kilan yetki sozlesmesinin kanunen yetkili olan
Tirk mahkemelerinin yetkisini kaldirmayacag: goriisiinii savunmus-
tum?, Fakat, MOHUK m. 31 hiikmii karsisinda, artik bu gorusimi (olan
hukuk bakimindan)?® savunmak imkani kalmamaistir.

(unkii, MOHUK m. 31 son (1kinei) ciimle hiikmiine gore, «Yabancl
mahkemenin kendisini yetkisiz saymasi halinde dava yetkili Tiirk mah-
kemesinde goriiliiry. Bu hiikmiin anlamai sudur: Yetki sozlesmesi ile ya-
banci bir devlet mahkemesinin yetkili kilinmis olmasi halinde, artik
Tirk mahkemelerinde (dogrudan dogruya) dava acilamaz: acilirsa, da-
valli Tiirk mahkemesinde yetki itirazinda bulunabilir. Ancak yetki s6z-
lesmesi ile yetkili kilinmig olan yabanci devlet mahkemesinin kendisi-
ni yetkisiz saymasi (ve bu nedenle davaya bakmamasi) halinde, dava
yetkili Tiirk mahkemesinde acilabilir (goriilebilir) (MOHUK m. 31 son
cumle). Bildigime goére, Yargitay’in bu konu (MOHUK m. 31) ile ilgili
(yeni) bir karari yoktur. Doktrinde de, MOHUK m. 81 hiikmii miinhasir
yetki sozlesmesi olarak anlasilmaktadir?.

2) Bkz. Baki Kuru, Hukuk Muhakemeleri Usulll, cilt I s. 418-423.
3) Az Once anilan kitabimin (I. Cildin)) 418-423. sayfalarinda agikladigim nedenler-
den dolayi, olmasi: gereken hukuk bakimindan, bdyle bir yetki sb6zlegmesinin

miunhasir yetki sdzlegmesi savilmamasi gerektigi kanisindayim (bkz. Baki Kuru,
Hukuk Muhakemeleri Usulii, V. Cilt, 1986, s. 4366).

4) Bkz. Baki Kuru, Hukuk Muhakemeleri Usulll, V. Cilt, 1986, s. 4366; Ergin No-
mer, Devletler Hususi Hukuku, 3. basi, Istanbul 1984 S. 358-359; Saim Ustiindag,

Medeni Yargilama Hukuku, cilt I, 3. basi. Istanbul 1984 s. 58-59; Metin Tuluay,
Milletlerarasi Usul Hukuku, Ankara Barosu Dergisi 1984 /2 s. 262-263.
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Bir yabanci devlet mahkemesini yetkili kilan yetki sozlesmesinin
(MOHUK m. 31 son ciimle hiikkmii nedeniyle) miinhasir yetki sozlegmesi

olduguna iliskin yukaridaki aciklamayi (goriisii), MOHUK hazirlik ca-
ligmalar1 da teyit etmektedir; soyle ki:

Bilindigi gibi, MOHUK Ontasarisi, Istanbul Hukuk Fakiiltesi Mil-
letlerarasi1 Hukuk ve Milletlerarasi Miinasebetler Enstitiisii tarafindan
hazirlanmigtir. Bugiinkii MOHUK m. 31 son (ikinci) ciimle hiikmii, On-
tasarinin 28. maddesinin 2. ciimlesinde aynen mevcut idi®>. Ad1 gecen
Enstitii tarafindan 22-24 Kasim 1976 tarihlerinde diizenlenen MOHUK
Ontasarisi1 Sempozyumunda, Prof. Dr. Ergin Nomer, sozii gecen ikinci
climlenin neyi ifade ettigini su sekilde aciklamigti: «Dig iilkenin bir
mahkemesi yetkili kabul edilmisse, artik o miinhasir yetki mahiyetini
almistir. Tiirk mahkemelerine miiracaat ancak ve ancak o miinhasir yet-
kili kabul edilen mahkemenin kendisini yetkisiz kabul etmesiyle miimkiin
olabilmektedir, ikinci ciimle bunu ifade etmektediry»®.

Bu aciklama iizerine, Prof. Dr. Giiloren Tekinalp, Ontasarinin 28.
maddesinin ikinei (son) ciimlesi (simdi MOHUK m. 31 son ciimle) hiik-
miine katilmadigini bildirerek, bu hiikmiin (son ciimlenin) degistirilme-
sini teklif etmisti: «Bizim son ciimlemiz zannederim bu yetkili mahke-
menin miinhasir yetkili mahkeme hiiviyvetini kazanmasina sebep oluyor.
Iste ben buna istirak edemiyorum... normal yetkili mahkemeyi ortadan
kaldirmamiz kanimca soéz konusu olmamalidir... Miinakasay:r bu nok-
ta i{izerinde yapmali ve son ciimleyi degistirmeliyizy’. Fakat, bu degigik-
lik teklifi kabul edilmemis (nazara alinmamis) ve Sempozyum’daki tar-
tismalarin 15181 altinda yeniden goézden gecirilen MOHUK Ontasarisi’-
nin 29. maddesinin ikinei (son) ciimlesinde, ilk Ontasarinin 28. madde-
sinin ikinei (son) ctimlesi hiikmii aynen muhafaza edilmigtir®. Bu hiikiim,
2675 sayil1 Milletlerarasi1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun’-
un (MOHUK) 31. maddesinin ikineci (son) ciimlesi olarak aynen kanun-
lagsmigtir.

Yukaridaki aciklamalarin gosterdigi gibi, MOHUK m. 31 ikinci (son)
ciimle hiikmii nedeniyle, yetki sozlesmesi ile bir yabanci devlet mahke-
mesinin yetkili kilinmig olmas: halinde, artik, Tirk mahkemelerinde
(dogrudan dogruya) dava agilamaz. Ancak vetki sozlesmesi ile yetkili ki-
linan yabanci devlet mahkemesinin kendisini yetkisiz saymasi (ve bu

5) Bkz. aga. dipnot 6'da anilan Sempozyum B. 23.
6) Bkz Milletlerarasi Ozel Hukuk ve Milletleraras: Usul Hukuku Kanunu _Ontasa-

risi Sempozyumu, Istanbul 1978 s. 231.
7) Bkz. yuk. dipnot 6'da anilan Sempozyum 8. 239.
8) Bkz. yuk. dipnot 6'da anilan Sempozyum 8. 291.292.
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nedenle davaya bakmamasi) halinde, dava yetkili Tiirk mahkemesinde
acilabilir (goriilebilir) (HUMK m. 31 son ciimle).

Boylece, yabanci bir mahkemeyi yetkili kilan yetki soézlegmesinin
miinhasir oldugu kanisina vardigimiza gore, bu yetki sézlegmesinin jart-
larini da incelememiz gerekir. Ciinkii, bu halde, Tiirk mahkemesinde da-
va acilirsa ve daval1 yetki ilk itirazinda bulunursa, Tiirk mahkemesi, yet-
ki sozlesmesinin gecerli olup olmadigini1 (sartlarini) inceleyecek ve ge-
cerli bulursa yetkisizlik karar1 verecektir.

Yabanci bir mahkemeyi yetkili kilan yetki sozlesmesinin sartlari
sunlardir:

1 — Yetki sozlesmesi, yetkinin kamu diizeni veya miinhasir (kesin)
yvetki esasina gore tiyin edilmedigi hallerde miimkiindiir (MOHUK m.

31).

2 — Yetki sozlesmesi, bore iligkilerinden dogan uyusmazliklar icin
mimkiindiir (MOHUK m. 31). '

3 — Yetki sozlesmesi, yabancilik unsuru tasiyan uyusmazliklar icin
miimkiindiir (MOHUK m. 31).

4 — Uyusmazhigin belirli olmasi1 gerekir. «Bundan boyle aramizda
c¢ikacak biitiin uyugmazliklar icin Miinih mahkemesi yetkili olacaktir.»
seklindeki sozlesmesi gecersizdir®.

b — Yetkili kilinan yabanci mahkemenin belli olmas1 gerekir'®. «Al-
man mahkemeleri yetkili olacaktiry seklindeki yetki sozlegsmesi gecgersiz-

dir.

6 — Yetki sozlegsmesinin gekli: Yabanci mahkemeyi yetkili kilan
(miinhasir) yetki sozlesmesi iki hususu kapsar:

a) Yabanci mahkemenin yetkili kilinmasi. Bu nedenle, sekil ve di-
ger gartlar bakimindan (yabanci mahkemeyi yetkili kilan) yetki sozles-
mesinin gecerli olup olmadigini, kendisine dava acilan yabanci mahke-
me kendi hukukuna gore inceler.

b) Kanunen yetkili olan Tiirk mahkemesinin yetkisinin kaldiril-
masl. Yetki sozlegmesine ragmen davanin Tiirk mahkemesinde acilmis
ve davalinin yetki ilk itirazinda bulunmug olmasi halinde, Tiirk mahke-
mesgi, yetki sozlegmesinin gecerli olup olmadigint kendi (Tiirk) hukuku-

9) Bkz Baki Kuru, Hukuk Muhakeineleri Usulil, I. Cilt s. 361.
10) Bkz. Baki Kuru, Hukuk Muhakemeleri Usulll, I. Cilt 8. 362 vd.
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na gore inceleyecektir. Bu nedenle, yabanci devlet mahkemesini yetkili

kilan yetki sozlegsmesinin de (Tiirk hukuku bakimindan) yazil1 gekilde
yapilmasi gerektigi kanisindayim (HUMK m. 22).

Buna gore, bir uyusmazlik (dava) hakkinda yabanci bir devlet mah-
kemesini (baslangictaki misalde Miinih Mahkemesini) yetkili kilan bir
yetki sozlegmesi yapilmig olmasina ragmen, dava Tiirk )misalde Isian-
bul) Mahkemesinde agilirsa ve bu yetki sozlesmesi Tiirk Hukukuna gore
gecerli ise, davalinin yetki ilk itirazi izerine, Tiirk (misalde Istanbul)
Mahkemesi yetkisizlik karar1 verir. Bunun iizerine, davacl davasini soz-
lesme ile yetkili kilinan yabanci devlet mahkemesinde (misalde Miinih
Mahkemesinde) acar ve yabanci mahkeme de kendisini yetkisiz sayarak
vetkisizlik karar1 verirse ne olacaktir? Bu sorunun cevabini MOHUK
m. 31 son ciimle hiikmii vermektedir. Iste o zaman (yani yabanci mah-
kemenin kendisini yetkisiz saymasi halinde) dava yetkili Tiirk Mahke-
mesinde goriilir (MOHUK m. 31 son ciimle). Yani dava tekrar yetkili
Tiirk (Istanbul) Mahkemesinde acilir. Bu Ise usul ekonomisine aykiri-
dir. Bu nedenle, yetki sozlegsmesine ragmen davanin Tiirk Mahkemesin-
de acilmasi halinde, yabanci mahkemenin kendisini vetkisiz sayacagi on-
ceden belli ise, Tiirk Mahkemesi davalinin yetki ilk itirazim reddederek,
davay1 esastan incelemelidir.

Ayni nedenle, yetki sozlegmesi ile vetkili kilinan yabanci mahkeme-
nin verecegi karar Tiirkiye'de tenfiz edilemeyecekse ve kararin yabanci
memleketlerde de infaz edilmesi imkani yoksa, Tiirk Mahkemesinin vetki
itirazin1 reddederek, davayl esastan incelemesi gerekir kanisindayim.

Gene ayni nedenle, davalinin Tiirk Mahkemesindeki yvetki itirazi
hakkin kétiiye kullamlmasi (MK m. 2) niteliginde ise, Tiirk Mahkemesi-
nin yetki itirazini1 reddederek, davayl esastan incelemesi gerekir kani-
sindayim. Mesela, baglangicta verilen satig misalinde, satici Alman,
davay: alie1 Tiirk’in ikametgdh olan Istanbul’da agmig ve daval1 Tiirk
(davanin yetki sozlegmesine gore Miinih Mahkemesinde acilmas1 gerek-
tigini bildirerek) yetki ilk itirazinda bulunmus ise, bu yetki itirazi hak-
kin koétiiye kullanilmasi niteligindedir. Ciinkii, davall kendisini ikamet-
gahinda (Istanbul’da) cok daha iyi savunabilir; davanin Miinih Mahke-
mesinde goriilmesini istemesinde, davalinin korunmaya deger hicbir hu-
kuki yarar1 yoktur. Yargitay da, i¢ hukuktaki yetki itirazi ile ilgili ben-
zer bir olayda, borclunun (aleyhine) kendi ikametgahinda yapilan icra
takibine kars: yetki itirazinda bulunmasini hakkin kotiiye kullaniimasi
niteliginde gormiis ve yetki itirazinin reddine iligkin tetkik mereii ka-
rarini «yasaya uygun ve isabetli» bulmustur''.

11) Bkz. Yargitay Hukuk Genel wKurulu'nun 9.5.1984 giin ve 12/524-522 gayili kara-
r1 (Yargitay Kararlari Dergisi 1985/7 s. 054.956; Yasa Hukuk Dergisi 1984 /8 s.
1124-1125; IImi ve Kazai Ictihatlar Dergisi 1985/293 8. 3379).



