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AVRUPA TOPLULUKLARI ADALET DIVANI

Umit HERGUNER — Turgut TARHANLI*

| - AVRUPA TOPLULUKLARI ADALET
DIVANI'NIN DOGUSU VE DIVAN'IN
YAPIS!

Divan'in Yapisi

A - ATAD'in Dogusu

Bu bolumde ATAD'in dogusunu ince-
lerken oncelikle Avrupa Topluluklarini Kuran
Andlasmalari bu Andlasmalarin ortaya koy-
dugu amaglari ve bunun ardindan Andlagma-
larin getirdikleri kurumsal yapilanma mode-
lini; bu model icinde ATAD'In yerini ortaya
koymak gerekiyor.

1) AET, Euratom ve AKCT Andlagsma-
lari - Amaclar.

Il. Dunya Savasi ertesinde Kita Avru-
pasinin batisinda yer alan, cografik konum-
lari birbirine yakin ve ortak kulturel mirasa
sahip alti Devlet aralarinda Andlasmalar ak-
tederek Avrupa butUnlesmesine yonelmisler-
dir. Bu dogrultuda ilk girisim 9 Mayis 1950'-
de zamanin Fransa Digisleri Bakani olan Ro-
bert Schumann'dan gelmistir. Schumann bu
tarihnte  Avrupa Ulkelerine bir cagrida bu-
lunarak savas sanayiinin ana maddeleri olan
komur ve ¢eligin uvluslarUsty bir organin
sorumluluguna birakilmasint  6nermistir. Bu
cagriya olumlu karsilik veren Devletler Fe-
deral Almanya, Belgika, LUksemburg, Hollan-
da ve ltalya olmustur. Bunun sonucunda 18
Nisan 1951°’de Avrupa Komir ve Celik Top-
lulugunu Kuran Andlasma alti Devlet ara-
sinda imzalandi. Boylece ilk Avrupa Toplu-
lugu dogmus oldu.

Sozkonusu alti Devletin Komur ve Celik
alaninda sagladiklari bu bUtUnlesmeyi sa-
vunma ve politika konularinda da deneyis-
leri 1954 yili iginde basarisizlikla sonuclanin-
ca Devletler biutiinlesme cabalarini ekonomik
alana kaydirdilar. Bunun sonucunda ise 25
Mart 1957'de Roma'da Avrupa Atom Enerji-

si Toplulugu Andlagmas) ile Avrupa Ekono-
mik Toplulugu Andlasmalari imzalandi. 1958
yllbasinda yUrlrlUge giren Roma Andlasma-
lari sonucunda alfi Uyeli olarak calismalari-

na baslayan Topluluklar 22 Ocak 1972'de

- Bruksel'de imzalanan Katilma Antlasmalari so-

nucu Birlesik Krallik, Irlanda ve Danimarka’-
nin da katilmalariyla 1 Ocak 1973'den itiba-
ren 9 Uyeli olarak c¢alismalarini sUrdUrmuUs-
lerdir. Son olarak 24 ve 28 Mayis 1979 ta-
rihlerinde imzalanan Yunanistanin da her
ug Topluluga Katilmasi Andlasmasi sonucun-
da 1 Ocak 1981 tarihinden bu yana loplu-
luklar 10'lar olarak calismalarini sUrdUrmek-
tedirler.

Avrupa Topluluklarinin calismalarini du-
zenleyen Ug¢ kurucu Andlasmada ortak oldu-
gunu gordigumuz temel amacg, bir Ortak Pa-
zarin kurulmasidir. Bunun vyaninda, siyasal
butunlesmeyi saglamaya yonelisin bir dnko-
sulu niteliginde, ekonomik yapilarin ve poli-
tikalarin giderek birbirine yaklastirilmas: da
bir diger temel amaci olusturmaktadir. Za-
ten bu amaglar AET’yi kuran Andlasmanin
2 nci maddesi ile Topluluga yUklenen goérev-
lerde ifadesini bulmaktadir. 2 nci maddeye
gore Toplulugun gorevi bir ortak pazar ku-
rulmasi ve Uye Devletlerin ekonomik politi-
kalarinin giderek birbirlerine vyaklastirilma-
si yoluyla topluluk iginde ekonomik yasamin
uyumlu bir bigimde gelismesini, devamli ve
dengeli bir ekonomik gelismeyi, daha ileri
bir istikrari, yasam duUzeyinin sUratle yuksel-
mesini ve bu topluluga Uye Devletler arasin-
da daha siki iliskiler kurulmasini saglamak-
fIr,
maddenin ge-
tirdigi iki temel gérev, ortaya koydudu iki
temel amag, bir ortak pazarin kurulmasi ve

Goruldugu Uzere 2 nci
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* Istanbul Hukuk Fakiltesi Devletler
- Umumi Hukuku Anabilim Dali Arastir-

ma Gorevlileri.
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Uye Devletlerin ekonomik politikalarinin gi-
derek birbirlerine yaklastirilmasidir. Iste, ar-
zu olunan bu amaglarin gergeklestirilebilmesi
icin Topluluklarin kendine 6zgy yetkileri olan
kurumlara gereksinimi wvardir., S6z konusu
gorevleri gercgeklestirmede klasik bir uluslar-
arasi orgutlenme yetersiz kalabilir. Bu ne-
denle Antlasmalar, Topluluklara demokratik
bir Devletin kurumsal yapisina benzeyen bir
dUzen getirmistir. Bu dizende yargi, yuUrut-
me ve demokratik denetim vyetkileri birbir-
lerinden bagimsiz 6zel organlara verilmistir.
Bu organlar onceleri her topluluk icin ayri
idi. 1969'da yururlige giren Birlestirme And-
lasmasi (6 Nisan 1965) ile bunlar Avrupa
Topluluklarinin tUmU igin birlestirilmiglerdir,

2) Avrupa Topluluklari lcin Bir Ortak
Divan Dusuncesi - Divan'in Amaci ve
Avrﬁpa Topluluklari  Yapilanmasi
Icinde Yeri.

Avrupa Topluluklar icin bir ortak Ada-
let Divani duUsUncesi kokenlerini, AKCT Ada-
let Divaninda bulur. Aslinda, Fransa Disisle-
ri Bakani Schumann bir Avrupa Komur ve
Celik Toplulugu kurulmasini onerirken, 1950
vilinda, organ olarak sadece bir YuUksek Oto-
ritenin s6zunU ediyordu. Ancak AKCT And-
lasmasi 18 Nisan 1951'de imzalandiginda,
Andlasmanin 7 nci maddesi ile bir de Ada-
let Divani ortaya konulmustur. 1954 yilina de-
gin bir davay! karara baglayan Divan’in yar-
gilama yetkisinin kapsami savunma ve poli-
tika konularinda da butUnlesme denemele-
ri ile genisletilmek istenmisse de, bu dene-
melerin basarisizliga uvgramalari sonucu bir
degisiklige ugramamistir. 25 Mart 1957'de
ise AET'yi ve Euratomu’u kuran Andlagmalar-
la yargilama vyetkisi her iki Toplulugu da
kapsayan bir yeni Adalet Divani kurulmus
ve AKCT'nin Adalet Divani yerini bu iki And-
lasmaya ekli “Avrupa Topluluklarina Ortak
Bazi Kurumlara lliskin Sozlesme’ ile soz ko-
nusu yeni Adalet Divani‘'na birakmigtir. Boy-
lece her Uc Topluluk da ortak bir Adalet Di-
vanina kavusmus olmaktadir. Ote yandan ad!
gecen sozlesme ile her uUg¢ Topluluk igin or-
tak bir Meclis de kurulmus idi. 6 Nisan 1965’-
de vapilan Birlestirme Andlasmas: ise, tek bir
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Konsey, tek bir Komisyon kurulmasini karar-
lagtirmistir. Sonug olarak Avrupa Topluluk-
larinin bugln ortak olan kurumlart dort ta-
nedir: KONSEY, KOMISYON, MECLIS ve ADA-
LET DIVANL.

AET'yi kuran Andlasmanin 164 UncU mad-
desi Adalet Divaninin Andlasmanin yorumu
ve uygulanmasinda hukuka saygiy: saglaya-
cagini belirtmektedir, Bu amaci gergeklestir-
mek Uzere Adalet Divani genis capta hukuk-
sal denetim yetkileri ile donatilmistir. Zaten
Adalet Divaninin kurulus amaci da Uye Dev-
letlerin ozel c¢ikarlari karsisinda Topluluk
hukuk duUzeninin birlik ve buUtUnlUgunU sag-
lamak, daha dogrusu Ortak Pazar hukuk du-
zeninin bagimsizhigint korumak ve Avrupa
Topluluklari hukukunun biutin Uye Devletler-
de ‘yeknesak bir bi¢cimde uygulanmasini gu-
vence altina almaktir.

B - ATAD'IN Yapisi

Avrupa Topluluklari Adalet Rivaninin
kendine 6zgu bir yapisi vardir. Hukuksal or-
gutlenmesi bakimindan Divan diger uluslar-
arast mahkemelerden belirgin bir bigcimde
ayrilir ve daha cok bir uvlusal mahkeme yapi-
s1 gosterir. Bu bolum icinde, Divanin yargigla-
ri ve genel hukuk sozculeri ile Divanin i¢ oOr-
gutlenmesi konularint ayri ayri ele almak ge-
rekiyor.

1) Divan'in Yargiclari Ve Genel Hu-
kuk Sozculeri.

Avrupa Topluluklarina Uye Devletler HU-
kumetleri temsilcileri 6 Ocak 1981 tarihinde
-Yunanistan'in tam Uye olarak katilmast so-
nucu- ATAD'In vyargic sayisini 10'a c¢ikart-
mislardir. Genel Hukuk Sozcilerinin sayisi
iIse degistiriilmemis ve 4 olarak kalmigtir. Av-
rupa Topluluklart Konseyi 30 Mart 1981'de
aldigi iki kararla ise yargiglarin sayisint 11'e,
genel hukuk soézculerinin sayisini 5'e ¢ikart-
mistir., Bunun sonucu olarak Divan, bugun,
11 yargic ve 5 genel hukuk sozcusUnden olus-
maktadir. Her Ug¢ yilda bir yargiglar kismen
venilenirler ve bu yenileme, sira ile alh ve
bes yargi¢ icin olur. Yine her Ug yilda bir ge-
nel hukuk sozculeri de yenilenir ve bu yeni-
leme sira ile iki ve Ug genel hukuk sozcUsu
icin yapilir. Yargiglarin ve genel hukuk soz-
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~ cUlerinin sayilari Adalet Divaninin istemi Uze-
rine Konseyin oybirligi ile olacag: bir karar-
la arttirilabilir.

Yargiclar ve genel hukuk sozcUleri her
turlu bagimsizlik guvencesi arzeden Kkisiler
arasindan secilirler. Bunlarin kendi uUlkele-
rinde en yuUksek yargiglik makamlari igin ge-
reken kosullari tastmalari ve hukuk alaninda
ustun yetenekleri ile taninmis kisiler olma-
lar1 aranir. Yargiclar ve genel hukuk sozcU-
leri Uye Devlet hikimetlerince, ortak iradey-
le, alhi yil igin atanirlar. Yani vyargiglar ve
genel hukuk sozcilerinin seciminde Uye Dev-
letler arasinda oybirligi aranmaktadir. Bu ko-
sul, ornegin Uluslararas: Adalet Divani yar-
giglarinin se¢imi karari igin aranan kosuldan
daha katidir. (Uluslararasi Adalet Divani yar-
giglarinin se¢iminde mutlak ¢ogunluk yeter-
lidir.) Bu durum Topluluklar Adalet Divaninin
yargilama yetkisinin zorunlu olmasi ile acgik-
lanabilir. Ote yandan Topluluklari kuran And-
lasmalarda vyargiclarin milliyetleri hakkinda
herhangi bir hUkme rastlanmamaktadir. Bu
durumda vyargiclar ve genel hukuk s6zcu-
leri Topluluklara Uye Devletler disindaki Dev-
letler vatandaslari arasindan da secilebilirler
sonucuna varmak muUmkuUndiur. Genel hukuk
sozcuUleri ise Adalet Divanina, AET'yi kuran
Andlagsmanin 164 UncU maddesinde yuklen-
mis gorevleri yerine getirmesinde yardimci
olmak amaciyla, tam bir tarafsizlik ve bagim-
sizhkla, Divana sunulan hukuksal sorunlar
hakkinda gerekgeli olarak vardigi sonuclari
resmen arzeder.

Avrupa Topluluklari Adalet Divani yar-
gig ve genel hukuk sozcUleri gorevlerine
baglamadan o©nce, gorevlerini tarafsizlikla

ve vicdani inanglari dogrultusunda verine
getireceklerine ve godrUsmelerin gizliligini
koruyacaklarina, kamuya ac¢ik toplantida ye-
min ederler. Yargiglara ve genel hukuk s6z-
culerine yarg: bagisikligr taninmistir. Bu ba-
gisiklik, resmi sifatlari dolayisiyle giristikleri
filller ve yazili ve s6zlU beyanlari bakimin-
dan, gorevlerinin bitiminden sonra da devam
eder. Bu bagisikligi Adalet Divani, genel ku-
rul halinde yaptigi bir toplantida alacadi ka-
rarla kaldirabilir. Yargiglar ve genel hukuk
sozcUleri, daha once taraflardan birinin aja-

ni, danigmani veya avukati olarak katiimis
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olduklari veya bir mahkeme veya bir sorus-
turma komisyonu Uyesi olarak veya diger bir
sifatla daha once kendilerine sunulmus bir
uyusmazligin ¢ozUmuiUne katilamazlar. Yargic-
lar ve genel hukuk sozculeri siyasal veya yo-
netsel bir gorev ifa edemezler ve Ucretli ve-
ya Ucretsiz bir mesleki faaliyette bulunamaz-
lar. Meger ki, Konsey kendilerini istisnaen
bu hUkUmden ayrik tutsun. Bunlarin gorev-
leri usulUne uygun yenilemeler ve 6lum hal-
leri disinda istifa ile sona erer. Ancak Ada-
let Divani yargiglarin ve genel hukuk sozcU-
lerinin oybirligi ile alacaklari bir karara go-
re, bir vyargic veya genel hukuk sozcUsu
gerekli kosullari artik tasimamakta veya go-
revinin gerektirdigi yukumlulukleri yerine
getirmemekte ise, gorevinden alinabilir veya
onun emeklilik isteme hakkini ya da emek-
lilik yerini tutan diger cikarlarini kaybettigi-
ne karar verilebilir. Ote yandan gorev sire-
sinin- bitiminden once bir yargig veya genel
hukuk sozcusUnUn gorevi son' bulursa kalan
sure icin yerine yenisi atanir.

2) Divanin ig Orgitlenmesi

- Avrupa Topluluklari Adalet Divani ku-
ral olarak genel kurul halinde toplanir. An-
cak belirli, onceden hazirlanmasi  gereken
gorevleri yerine getirmek veya belirli hu-
kuksal sorunlari on karar yoluyla karara bag-
lamak uUzere Uyeleri arasindan Ug¢ veya bes
yargicli daireler olusturabilir. Bunlar bu
amagla hazirlanmis bir tUzUge wvygun hare-
ket ederler, Bu istisna disinda bir Uye Dev-
letin veya Topluluk organlarindan birinin bas-
vurusuna bagli bulunan hukuksal sorunlarin
soz konusu oldugu tum olaylar icin ve AET'-
yi kuran Antlasmanin 177 nci maddesi uya-
rinca kendisine sunulmus ve karara baglan-
masi gereken konularda Adalet Divani ge-
nel kurul halinde toplanir.

1981 yili basi itibar1 ile Divan Ug¢ oda-
dan olugsmaktadir. Her odanin bir baskani
ve vyargi¢lari bulunur. Odalarin kendi bas-
kanlar1 disinda Divan'in da, yargiclarinin ken-
di aralarindan Ug¢ yillik bir sUre icin sectik-
leri, bir Bagkani bulunur. Divan bu uUg¢ yillik
surenin bitiminde, vyargiglar icin yapilan kis-
mi yenileme secimlerinin hemen ardindan,
yine U¢ yil igcin yeni Baskani secer. Eger Bas
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kan gorevini normal gorev suUresinin bitimin-
den 6nce birakirsa, geri kalan sUreyi tamam-
lamas! icin Divan onun yerine Uyeleri arasin-
dan bir baskasini atar. Baskanlik segiminde
oy kullanma gizi oylama yolu ile olur. Mut-
lak cogunlugu saglayan yargic segilir. Yar-
giclardan hicbiri mutlak gogunlugu saglaya-
mazsa ikinci tur oylamaya gidilir ve oylarin
cogunlugunu saglayan yargig secilmis olur.
Ovylarin esitligi halinde yasi buUyUk olan se-
cimi kazanmis sayilir.

ATAD Baskani Divanin ¢aligmalarini ve
islerini yonetir. Bagkan oOzel oturumlara ol-
dugu gibi durusmalara da baskanlik eder.
Ote yandan ATAD kendi yargilama usull tU-
zUgunu belirler. Bu Tuzuk Konsey tarafindan
oybirligi ile alinacak bir kararla oylanir. Bu-
nun disinda Divan baskatibini atar ve stati-
sunU belirler. Bagkatip gorevini tarafsizlik-
la ve vicdani kanaatine gore yerine getirece-
Jgine ve gorUsmelerin gizliligini koruyaca-
gina Divan huzurunda yemin eder.

ATAD StatUsUnUn 12 nci maddesi uya-
rinca Konsey, Adalet Divani'nin onerisi uze-
rine oybirligi ile alacad: bir kararla, yardim-
ci raportorlerin atanmasini  kararlagtirabilir.
Yardimci raportorler yargilama usulU kural-
larina gore Adalet Divaninda gorulecek bir
konunun ¢orusulmesine katilmak ve ropor-
tor vyargicla birlikte c¢alismak Uzere davet
edilebilirler. Yardimci raportorler her  turlu
bagimsizlik gUvencesi arzeden ve gerekli hu-

kuksal yetenegini kanitlamis kisiler arasin-
dan secilirler ve Konseyce atanirlar.
II- ATAD'IN YETKILERI
A - Divan'in Uygulayacadi Hukuk Ku-
rallari,

Avrupa Topluluklari Adalet Divani'nin
uygulayacagi hukuk kurallari  bakimindan,
birinci derecede uluslararasi  hukuk kural-

lari yer almaktadir. Avrupa Topluluklari Hu-
kuk dizeninin Paris ve Roma Andlagmalar
ile kurulmus bulunmasi; diger bir deyisle,
varlik guciny, uluslararasi  hukukun temel
kaynaklarindan biri olan, uluslararasi andlasg-
malarda bulmasi, bizi bu yolda bir dugun-
ceye yoneltmektedir. Ayrica, Avrupa Ekono-

27

mik  Toplulugunu Kuran  Andlasma’'nin
(AETKA), uluslararasi hukuka atifta bulu-
nan bazi hukUmleri de bu baglamda deger-
lendirilmek gerekir. Ornegdin AETKA'nin 234
UncU maddesinin “bu Andlagsmanin yUrur-
lUge girmesinden once bir veya birden faz-
la Uye Devlet ile bir veya birden fazla Ugln-
cU devlet arasinda aktedilmis bulunan anlas-
malardan dogan hak ve mukellefiyetler bu
Andlasma ile haleldar olmaz' hukmuUnU on-
goren ilk paragrafi ve “bu anlagsmalar bu
Andlasma ile kabili telif olmadiklari takfir-
de, ilgili Uye Devlet veya Devletler tesbit
edilen uyusmazliklari ortadan kaldirmak mak-
sadiyla lUzumlu wvasitalart kullanirlar’™ huk-
munu ongoren ikinci paragrafi, bu konuda,
gosterilebilecek belirgin orneklerdir.
Avrupa Topluluklari Adalet  Divani
(ATAD) in uygulayacadi diger hukuk kural-
lari, Avrupa Topluluklarint kuran Andlagma-
lardan olusmaktadir. Bunlar, 18 Nisan 1951
tarihli Avrupa Komir ve Celik Birligi'ni ku-
ran Paris Andlasmas: ile 25 Mart 1957 ta-
rihli olup Avrupa Ekonomik Toplulugu ve
Avrupa Atom Enerjisi Toplulugu'nu  kuran
Roma Andlasmalari’’dir. Gerek Paris, gerek
Roma Andlasmalari Avrupa Topluluklari Hu-
kuku'nun Anayasas! niteligindedir. Oyle ki,
bunlarin Topluluk Hukuku'nun birinci dere-
cede kaynaklari oldugu ileri surUlebilir. ls-
te, bu Andlasmalarin kapsadiklari tum alan-
larda ATAD'in vyargilama yetkisi bulunmak-
tadir. AETKA'nin yorumlanmasinda ve uygu-
lanmasinda hukuka uyulmasini saglayan
(AETKA, m. 164) Divan'in “kurulus ve faa-
livetinde bu Andlagsmanin (AETKA) ve bu
Statunun hukUmleri (nin) uygula (nacagi-
ni)” ongoren Divan StatUsU'nun 1 inci mad-
desi de bu yolda bir hUkmU duUzenlemis bu-
lunmaktadirki, . boylece, Divan'in vuygulaya-
cagi hukuk kurallarinin bir digerine gegcmis
oluyoruz. Bu, Avrupa Ekonomik Toplulugu
Adalet Divani StatUsUne lliskin Protokol'dur
(imza tarihi: 17 Nisan 1957). Bu Proto-
kol ayni zamanda, AETKA'nin da eklerinden
biridir. So6z konusu Protokol, uglu bir ayirim
ile kaleme alinmistir. llk ayirim “Yargiglar
ve Genel Hukuk SozcuUleri”ne iligkindir (m,
2-8). lkinci ayirimda Divan'in orgut yapisina
ver wverilmistir (m. 9-16) Divan’in uyusmaz-
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liklari ¢ozUmlerken izleyecedgi usul kurallari
iIse, konunun ayrintilarina girmeksizin ana
hatlari ile, “Usul” baslikli UclncU ayirimda
duzenlenmis bulunmaktadir (m. 17-46).

ATAD'i1n  uyusmazliklart  cézUmlerken
uyguladigi usule iliskin kurallar, ayrinhli ola-
rak, kaynaklardan bir digerini olusturan, Di-
van TUzugu’nde bir dizene kavusturulmus-
fur. Bu TuzUk, genel cizgileri bakimindan,
uye Devletlerin en yUksek yargilama vyerle-
rinde uygulanmakta olan usule benzer nite-
likte hUkUmler igermektedir. Divan TuzUgu-
ne genel bir yaklasimda bulunacak olursak,
Statu’de oldugu gibi, burada da, icerik ola-
rak farkli olmakla birlikte, UclU bir ayirim
ile kargilagilir. Soyle ki: ilk ayirim “Divan’in
Orgitlenmesi”’ne iliskindir. izlenecek “Usul”e
iligkin hUkUmler ikinci ayirimi olusturmak-
tadir ve son olarak, “Ozel Usuller” Uclnci
ayirimi meydana getirmektedir. Ayrica Divan
Tuzugl'ne bagh iki Ek de s6z konusu edil-
mek gerekir ki, bunlardan ilki “Resmi Tatil
GuUnlerine lliskin Karar” ikincisi ise “Uzak-
liga Baglt Gecikmelere lliskin Karar” bas!i-
gini tagimaktadir.

oimdi ele alacagimiz hukuksal dizenle-
meler, daha once degdinmis oldugumuz Av-
rupa Topluluklarini kuran  Andlasmalar ile
birlikte, Avrupa Topluluklart Mevzuatini ve
giderek, buna dayali bir Avrupa Topluluk-
lari Hukuku'nu olusturmaktadir. S$S6z konu-
su duzenlemeler, Topluluklari kuran Andlas
malarin anayasal niteliklerini gozonunde
bulundurmak zorundadirlar; diger bir deyis-
le, bu hukuksal diUzenlemelerin Toplulukla-
ri Kuran Andlasmalara aykiri olmamalari ge-
rekmektedir.

Birbirinden farkli hukuksal etkilere sa-
hip olan bu hukuksal dizenlemeler AETKA'-
nin 189 uncu maddesi ile doért tir halinde
saptanmiglardir. Soyle ki; TuzUkler, yénerge-
ler (direktifler), kararlar ve tavsiye veya go-
rus bildirimleri.

Konsey ve Komisyonun gorevlerini ye-
rine getirebilmek amaciyla yaptiklari bu hu-
kuksal diUzenlemelerin hukuksal etkileri bir-
birlerinden ¢ok farklidir ve biz bunlari ele
alirken uyulmalari zorunlu olanlardan, iste-
ge bagli olanlara dogru uzanan bir siralan-
dirma yapacadiz. ilkin, dedinmemiz gereken,
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TUzuklerdir. TuUzukler, genel kapsamli, Uye
Devletlerde dogrudan dogruya ve zorunlu
olarak uygulanan, tUm ogeleri bakimindan
baglayici islemlerdir. Ulusal Yasalarla esdeger
olduklari soylenebilir. Dogrudan dogruya uy-
gulanirhiklart nedeniyle, Uye devletlerin, bu
bakimdan ayrica bir islem yapmalarina gerek
kalmamaktadir. Bunlar, kendileri tarafindan
(tUzUkler tarafindan) saptanan tarihte veya
bir tarih saptanmis degilse, yayinlanmasini
fakip eden yirminci gunde yuUruUrlUge girerler.
lkinci olarak ele almamiz gereken, yo-
nergelerdir, Yonergeler de, ongordukleri he-
deflerin gergeklestirilmesi bakimindan zorun-
luluk gosteren bir nitelige sahip olmakla bir-
likte, Uye Devletler agisindan uvuygulanirlik-
lari dogrudan degildir. Baska bir deyisle, bu
konuda, Uye Devletin ic hukuku uyarinca
yapilan bir islemin devreye girmesi ve yo-
nergeye, ulusal planda, vuygulanirlik kazan-
dirmasi gerekmektedir. S6z konusu uygula-
nirlik kazandirma yontem ve bicimi Uye Dev-
letin i¢ hukuk kurallari gercevesinde, ulusal
makamlarinca secilir ve gerceklestirilir.

Bir diger hukuksal duUzenleme olarak,
kararlari ele almamiz gerekiyor. Kararlar, ge-
nel nitelikte hukuksal dUzenlemeler degil-
lerdir. Diger bir deyisle, hedef aldiklari hu-
kuksal sonuglar tum Topluluk bakimindan
degil, yoneltilmis olduklari Uye Devlet, Top-
luluk organi, isletme, tUzel veya ozel kisi
agisindan, tum Uyeleri bakimindan, uyulma-
si zorunlu bir nitelige sahiptir. Kisaca, vygu-
lanirhigr ve wuyulma zorunlulugu ilgili oldu-
gu taraf ile sinirhdir.

Buraya degin yer verdigimiz Uc hukuk-
sal duzenlemeye iliskin bir ortak kurali da
belirtmekte yarar goérUyoruz ki, bu, tUzuk,
yonerge ve kararlarin gerekceli olmalari ve
AETKA'ya gore yapilmasi gerekli dneri ve go-
rus blldirimlerine iliskin olmalaridir,

Bu baglamda ele alinacak son hukuksal
dUzenleme tasviye ve gorUs bildirimleridir.
Bunlara uyulma zorunlulugu bulunmamak-
tadir. Demek oluyor ki, baglayicilik gucin-
den yoksundurlar. O halde Uye Devletler tav-
siye ve gorus bildirimlerine uyup uymamak-
ta serbest olduklari gibi vuyduklari takdirde
de, uygulamaya koyma vontem ve bicimle-
ri yine kendilerince saptanir.
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B - Divan'in Yargilama Yetkisi ve
Kapsami

Divan'in vyargilama vyetkisini, kisiler wve
konular bakimindan olmak Uzere, ikili bir
ayirnm ile ele almaya calisacagiz.

1) Kisiler Bakimindan

Divan'in yargilama vyetkisinin,
bakimindan, cercevesini c¢izerken, soz ko-
nusu Kkisilerin Divan'a basvuru nedenlerine
yer vermeyecegiz. CUnkU, bu noktalar bir
sonraki alt basglik olan Divan’in vyargilama
yetkisinin konular bakimindan kapsami be-
lirtilirken, ana hatlari ile ele alinacak.

Divan'in yargilama vyetkisinin, kisiler
bakimindan kapsam: iginde, su kisiler yer
alirlar: Komisyon, Konsey, Toplulugun ote-
ki kurumlari, Uye Devletler, tizel veya ger-
cek kisiler.

9imdi, Divan’in yargilama yetkisinin ko-
nular bakimindan kapsamini ele alabiliriz.

kisiler

2) Konular Bakimindan

(1) Bu baglamda deginecedgimiz ilk nok-
fa, bir Uye Devletin AETKA ile kendine di-
sen yukUmlUlUklerden birini yerine getirme-
mesi sonucu ile ilgilidir (ki bu sorun ile il-
gili davalar “ihlalin saptanmasi davalari” adi-
ni alirlar). ihlalin saptanmasi istemi, Komis-
yon tarafindan istenebilecegi gibi, Uye Dev-
letlerden biri tarafindan da istenilebilir. Di-

van'in, sonugta verecegdi karar ihlalin sapta--

' R

thlali olusturan “'yo-
islemin iptali niteli-

nimi niteliginde olup,
netsel” ya da “‘yasal”
ginde degildir.

(ii) lkinci sorun, Divan'in bir uye Devle-
fin Konsey veya Komisyon'a karsi vyetkisiz-
lik, onemli sekil hiukUmlerinin ihlali, AETKA'-
nin veya bu Andlasmanin icrasinda uygulan-
masi gerekli bir hukuk normunun ihlali veya
yetkinin ko&tlUye kullanilmasi nedeniyle acti-
g1 davalarda yetkili olmasidir. Bu tUr bir da-
vayl, bir Uye Devlet agabilecedi gibi, gercek
ve tUzel kigiler de agabilirler. Ancak, ara-
nan on kosul, dava konusu edilen islemin
(tUzUk-karar) kendilerine yoneltiimis olma-
si veya bir bagkasina yoneltilmis bir goru-
nume sahip olmakla birlikte dogrudan ve
kisisel olarak kendilerini ilgilendirmesidir.
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Bu tUr davalar ise “iptal davalar’’ adini alir-
lar.

(iii) Hem Uye Devletlerin ve Toplulu-
gun kurumlarinin, hem de gercek ve tuzel
kisilerin Divana basvuruda bulunabilecekle-
ri bir diger yol, “zorlama davalari’’ araciligi
ile gerceklestirilmektedir. davalarin
6zU: Konsey ve Komisyon'un AETKA’ya aykir:
olarak, karar vermekten kacinmalari durumun-
da, Uye Devletler ve Toplulugun &teki ku-
rumlarinin bu Andlasma ihlalinin saptanma-
st i¢gin Divan'da dava agabilmeleridir. Ancak
bu davanin kabulU icin so6z konusu organin
daha once faaliyete gecmesi icin ilgili taraf-
larin davet edilmis olmasi on kosulu aran-
maktadir, Aym kosullar cergcevesinde, gergek
ve tuzel kisiler de Topluluk organlarindan
birinin tavsiye ve gorus bildirimi disinda
kalan bir islemi, kendisi hakkinda almamis
olmasi nedeniyle Adalet Divani'na sikayet-
te bulunabilir.

(iv) Gerek ihlalin 'sap’ranmam davalarin-
da, gerek Topluluk kurumlarinin islemleri-
nin sonucunda kisilerin ya da Devletlerin
ugradiklart zararlarin giderimi, “tam yarg: da-
valari” araciligr ile saglanmaktadir. Ancak, bu
davanin ac¢ilmasi igcin bazt kosullarin varligi
gerekmektedir. Soyle ki: Bir kez, meydana
gelen zarar, Topluluk kurumu eyleminin hiz-
met kusuru sonucu soz konusu olmalidir ve
bu zararla mevcut cikarlarin haleldar edil-
mesi gereklidir. |

(v) Sonuncu olarak ele alinmasi gere-
ken nokta, birer ¢ekismesiz yargl 6rnegi olus-
turan, “yorum ve gegerlilik davalari” olarak
nitelendirilir. Soyle ki: ATAD, AETKA'nin yo-
rumlanmasi, Topluluk kurumlarinin islemle-
rinin yorumlanmas: ve Konsey karariyle ku-
rulmus bulunan kurumlarin statulerinin. soz-
konusu statUlerde ongorulmus olmast duru-
munda, yorumlanmas: hususunda onkarar
yoluyla karar verme vyetkisine sahiptir.

Bu tur

Divan, ayrica, Topluluk kurumlarinin is-
lemlerinin gegerliligi  hususunda da o©nka-
rar yoluyla karar vermeye vyetkilidir.

C - Divan'in Danisma Oyu Verme Yet-
kisi Var mi?

ATAD'In danisma oyu (istisari mutalaa)
verme yetkisinin olup olmadigl sorusunu ya-
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nitlarken Uluslararasi Adalet Divaninin da-
nisma oyu verme yetkisi ile karsilastirma
yvapmakta yarar bulunmaktadir.

Uluslararasi Adalet Divant  StatUsUnuUn
65 inci maddesine gore Divan BM Andlas-
masi uyarinca veya onun huUkUmlerine uy-
gun olarak danisma oyu istemeye vyetkili her
organ veya kurumun istegi Uzerine her tur-
lU hukuksal konu hakkinda danisma oyu ve-
rebilir. Ne var ki, Divanin danisma oyu bir
yargl islemi, bir yargi karari degildir ve 6§-
reti bu konuda gorus birligindedir. Danisma
oyunun bir yargi karari olmayisi ise onun
baglayicilik glcUnUn olmamasi sonucunu do-
gurmaktadir., Oysa ATAD’a danisma oyu
verme yetkisi tanidiglr soylenebilecek olan
AET'yi kuran Andlasmanin 164 UncU mad-
desinde ATAD'in, s6z konusu Andlasmanin
yorumu ve uygulanmasinda hukuka uygun-
lugu saglayacag: belirtilmektedir. Halbuki
hukuka wuygunluk ancak baglayicilik gucU
olan yargi kararlari ile saglanabilir. Bu ne-
denle 164 UncU madde danisma oyu verme
yetkisi taniyor denemez. CUnkU danisma oy-
larinin  zorlayicilik gicU yoktur. Ote yandan
yine bu nedenle AET'yi kuran Andlasmanin
228 inci maddesinde s6zU edilen goris iste-
me usulunuUn “danisma oyu” verme bicimin-
de yorumlanmasi mumkiUn degildir.

Bu madde hiukmiUne gore Toplulugun
bir veya birden fazla Devlet veya uluslar-

arasi bir orgut ile yapmak istedigi anlas-
malarin AET'yi kuran  Andlasmaya uygun
olup olmadigi hakkinda Konsey, Komisyon

veya bir Uye Devlet ATAD'in gdrisuni ala-
bilir. Divanin gorUsU olumsuz oldugu takdir-
de yapilmasi diUsUnlUlen anlasma ancak AET’-
yi kuran Andlasmanin degistirilmesi hukim-
lerine uyularak Uye Devletlerin tUmi tara-
findan onaylanarak yururlige girebilir. Go-
ruldugu gibi bu hUkmUn getirdigi gorius al-
ma usulu normal “danisma oyu” verme usu-
IU otesinde hukuksal sonuglar doduran bir
sistemdir.

BUtUn bu soylenenlerin sonucu olarak
ATAD'In danisma oyu vermek vyetkisi olma-
digr sonucuna varilmak gerekir.

Umit Hergiiner — Turgut Tarhanl

Hukuku

Divan’da vygulanan usul kurallari iki kay-
nakta toplanmistir. Bunlardan biri ATAD'In
statisu, digeri ise ATAD’da yargilama usuli-
nU dUzenleyen TUzuUktUr, Bu kaynaklatin ka-
baca bir degerlendirilisi sonucu ve daha cok
ATAD StatUsune bagl kalinarak Divan'da iz-
lenen usul U¢ donemde incelenebilir. (i)-
Karar oncesi donem (ii)- Karar (iii)- Ka-
rarlarin icrasi.

D - Divan'da ,izlenen Usul

1) Karar Oncesi Donem

Adalet Divaninda dava Baskatibe veri-
len bir dilekce ile acilir. Dava dilekgesi, da-
vacinin isim ve konulunu, imza edenin sifa-
tini, yonelik oldugu tarafi ve uyusmazlik ko-
nusunu belirtir ve istemler ile dava nedeni-
nin kisa bir agiklamasini icerir. Eger dava bir
iIslemin iptaline iliskin ise bu islemin metni;
yok eger dava Konsey veya Komisyonu bir
karar almaya zorlamak ic¢in aciliyorsa, sozu
edilen kurumlarin bi- karar almaya davet
edildikleri tarihi belirten bir belge de dava
dilekgcesine eklenir.

Devletler ve Topluluk Organlari Ada-
let Divaninda her uyusmazlik icin atanmis
bulunan birer ajan tarafindan temsil edilir-
ler. Bir danisman veya bir Uye Devlette avu-
katligr kabul edilmis kimse bu ajana yardim-
ci olur. Devletler ve Topluluk Organlari di-
sindaki uyusmazlik taraflari ancak bir Uye
Devlette avukathd:r kabul edilmis bir kimse
tarafindan temsil edilebilirler. Adalet Diva-
ni huzuruna ¢tkan ajan, danisman ve avu-
katlar yargilama Usulune uygun olarak go-
revierini bagimsiz bir bicimde vyerine getir-
mek i¢in gerekli olan hak ve gUvencelerden
yararlanirlar. ATAD'In yargilama
duzenleyen TuUzukte bu kapsam genisletil-
mis ve ajan, danisman ve avukatlarin yalniz
Divan huzurunda degil, ayni zamanda istina-
be yoluyla huzuruna c¢ikilan yargr makami
onunde, davaya veya taraflara iliskin olarak
soyledikleri sozler wveya sunduklari yazil
belgeler i¢in “yargr bagisikligi”ndan vyarar-
lanacaklari belirtilmigtir.

ATAD'da durusmalar iki asamada yuUru-
tulur. Bunlardan ilki yazili usul asamas: ikin-
cisi ise so0zlU usul asamasidir. Yazili vsul asa-
masi dava dilekgelerinin, dilekcelerin ve ce-

usulunu
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vap layihalarinin ve diger bildirimlerin, ge-
rekiyorsa repliklerin veya ortaya konan her
turlU belge ve dokUmanlarin veya bunlarin
onanmis kopyalarinin taraflara ya da karar-
lart dava konusu olan Topluluk organlarina
teslimini igerir. Bunlarin teslimini yargilama
usulUne uygun bir bigcimde Baskatip saglar.
Durusmanin sozlU usul asamas! ise bir rapor-
tor yargigca hazirlanmis olan raporun okun-
masi, ajanlarin, danismanlarin, avukatlarin
ve genel hukuk sozcUlerinin son istemleri-
nin ve gerektiginde tanik wve bilirkisilerin
Adalet Divaninca dinlenmesi asamasidir.
ATAD'da durusmalar kamuya aciktir. Ye-
ter ki, onemli nedenlere dayanarak Adalet Di-
vani re'sen veya taraflarin istemi Uzerine ak-
sine karar vermis olmasin. Adalet Divani her
zaman icin sectigi kisilere, heyetlere, hizmet-
lilere, komisyonlara veya organlara bilirkisi-
lik gorevi wverebilir. Taniklar da yargilama
usulUne uygun olarak dinlenebilirler.
Adalet Divani durusma sirasinda bilir-
kisileri, taniklari ve taraflari bizzat sorguya
cekebilir. Ancak taraflar yetkili temsilciler
aracithgr ile sozlU olarak dinlenebilirler,

2) Karar

ATAD, ancak, yargi¢c sayisinin tek oldu-
gu oturumlarda gegerli bir karar alabilir. Ka-
rarlar, son gorusmeler tamamlandiktan son-
ra, yargiglarin oycoklugu ile alinir.

Adalet Divaninin karar almak Uzere yap-
tigr gorusmeler gizlidir ve bunlar gizli ka-
lir. Divanin karariari gerekceli olur ve kara-
ra katilan vyargiglarin isimlerini tasir. Karar-
lar Baskan wve Baskatip tarafindan imzalanir
ve kamuya acik olarak yapilan oturumda oku-
nur. Kararin tefhiminden o©nce Divanca
ve ilgili tarafca bilinmeyen ve karar
bakimindan onem tasiyan bir olayin 0g-
renilmesi halinde Divandan  yargilama-
nin iadesi istenebilir. Yargilamanin iadesi da-
vasi s6z konusu olayin varligini agikga sap-
tayan ve bu olayda yargilamanin iadesi da-
vasinin agiimast igin gerekli nitelikleri be-
lirleyen ve bu nedenle istemin kabu| edile-
bilir nitelikte oldugunu aciklayan Divan ka-
rari ile baslamis olur. Ancak kararin veril-
mesinden itibaren on yil gecgtikten sonra yar-
gitamanin jadesi isteminde bulunulamaz.
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3) Kararlarin icrasi
AET'yi kuran Andlasmalarin 187 nci
maddesi hUkmiUne gore, Adalet Divaninin
alacag! kararlar Andlasmanin 192 nci mad-

desi uyarinca icra edilebilir niteliktedir. Bu-
na gore cebri icra, karar Ulkesinde icra edi-
lecek Devletin usul hukuku hiUkUmlerine go-
re yapilir. lcra edilebilirlik kaydi, dogdrudan
dogruya ilamin gegerliligine iliskin bir aras-
tirmadan sonra, her Uye Devlet yonetiminin
bu amacgla atadigi ve Komisyonla Adalet Di-
vanina ismini bildirdigi milli makamlarca ve-
rilir. Cebri icrayr yUruten taraf bu bigimsel
kosulu yerine getirdikten sonra cebri icranin
vapilacagt Uye Devletin ic hukukuna gore,
cebri icrayl, bu konuda yetkili olan makam-
lara dogrudan dogruya basvurarak yuUriUtebi-
lir. Cebri icra ancak Adalet Divaninin bir
karariyla durdurulabilir. Bununla beraber ic-
ra tedbirlerinin usulUne uygunlugunun aras-
tirnlmasinda ulusal yarg: organlari yetkilidir.
Bu cebri icranin durdurulmas: konularinda,
Divan Baskani gerektiginde, ATAD Statusu
hiUkUmlerinden ayrilabilen ve vyargilama usu-
lUnde duzenlenmis olan, kisaltilmis yargila-
ma usulUne gore karar verebilir. Ancak Bas-
kan veya temsilcisi tarafindan wverilen tali-
mat gecici bir dUzenleme niteligindedir ve
esas konuya iliskin Adalet Divani
etkilemez.

kararini
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Recuell

GRENADA

By Pam SILVERMAN™*

RPROL O G UE

Grenada is a tiny island nation in the
eastern Caribbean, approximately eighty
miles off the coast of Venezuela. A former
British colony, Grenada is now an indepen-
dent sovereign state, and a member of the
British Commonwealth. In 1979, a coup, led
by Maurice Bishop, toppled Grenada's‘elected
'government. On October 13th of this year,
the Bishop regime, was, itself, deposed by
a military coup. On October 19th the mili-
tary junta executed Prime Minister Bishop.
General Hudson Austin proclaimed himself
the new leader of a sixteen-man military
governmén’r and immediately ordered into
effect a twenty-four hour, shoot-on-sight
curfew On October 25th, a multinational
force, comprised of the United States and
six Caribbean nations, invaded Grenada.

INTRODUCTION
THE LEGAL FRAMEWORK

The intervention in Grenada has been
variously described by members of the mul-
tinational forcel! as a “rescue mission,’? an
“invitation,'® and a security action aimed
at a “military buildup [thatl was threatening
the whole of the southern Caribbean.””* The
action has been condemned by the vast

majority of nations, however, as a violation
of the United Nations Charter®. American

e -

e

*  American University, Washington Col-
lege of Law. ‘

1) Seven states were militarily Involved in
the invasion of Grenada. Thev are:
Antigua, Barbados, Dominica. Jamaica,
St. Lucia, St. Vincent, and the United
States. |

2) President Reagan stated, in his speech
to the nation, that the secrecy of the
Grenadan operation was essential "'to
ensure both the safety of the young
man who would undertake this missi-
on and the Americans they were aboutl
to rescue.”” Wash. Post, Oct. 28, 1983,
at Al4.

3) Dominica's Prime Minhister, FEugenia
Charles, told reporters that Grenada s
Governor-General Scoon ‘"had invited
us to come in and do what we could
to bring normalecy in Grenada.”” Wash.
Post. Oct. 27, 1983, at AS.

4) Prime Minister John Compton of Si.
Lucia told reporters that ‘“‘The United
States came to our aid because we
thought the military buildup was threa-
tening the whole of the southern Ca-

ribbean.”” Wash. Post, Oct. 28, 1983,
at AlO.
5)0n November 2, the United Nations

General Assembly voted 108 to 9, with
27 abstentions, to adopt a resolution
“‘deeplev deploring’' the ‘“‘armed inter-
vention in Grenada.”” N. Y. Times Nov.

s, (1983) at A21 For discussions of the




Grenada
states,® in particular, have had reason to
be concerned with tha invasion, for Gre-

nada, and the seven nations comprising the
multinational force, are members of the Or-
ganization of American States (0.A.S.)7.

The Charters of the United Nations and
the O.A.S. govern the international obligati-
ons of the members of the multinational
force. The primary obligation imposed by
these Charters is the proscription on the use
of force in international relations. The Uni-
ted Nations prohibition on the use of force
is contained in Article 2(4) of the Charter.
Article 2(4) provides:

All Members shall refrain in their
international relations from the
threat or use of force against
the territorial integrity or political
independence of any state, or in

any other manner inconsistent
with the Purposes of the United
Nations®.

The Charter of the O.A.S. contains similar
prohibitions in Articles 18 and 20. The prin-

ciple of nonintervention is broadly decribed
in Article 18:

No State or group of States hax
the right to intervene, directly
or indirectly, for any reason
whatever, in the internal or ex-
ternal affairs of any other State.
The foregoing principle prohibts
not only armed force but also any
other form of interference or
attempted threat against the per-
sonality of the State or against
its political, economic, and cultu-
ral elements®,

Article 20 further provides:

The territory of a State is invio-
lable; it may not be the object,
even temporarily, of military oc-
cupation or of other measures of
force taken by another State, di-
rectly or indirectly, on any grounds
whatever, No territorial acquis-
itions or special advantages ob-
 tained either by force or by other
means of coercion shall be recog-
nized!?.
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Although Article 2(4) does not directly
refer to use of “armed force”, as do Articles
18 and 20, it is generally accepted that Ar-
ticle 2(4) does prohibit the use of such
force'l. In order for the use of armed force
in Grenada to be lawful under the Charters
of the United Nations and the O.A.S., then,
It must be based on an exception to these
prohibitions.

The Charter of the
only one  exception to the prohibitions
contained in Articles 18 and 20: action
taken “in accordance with existing trea-
ties'2, The “‘existing treaties’” referred to,

O.A.S. recognizes

General Assembly action, seez also.
N. Y. Times, Nov. 4, 1983, at A 18; Wash
Post, Nov. 3, 1883, at Al,

6) The term "'American’’ is used in the
traditional sense to denote members
of the American conftinent.

7) Although the invasion of Grenada was
strongly criticized by most of the mem-
ber states of the O.A.S., no official
resolution adopted condemning the ac-
tion. See Wash. Post, Oct, 29, 1983, at
Al2: Wash. Post Oct. 27, 1983 at A9.

8) U.N. Charter, art. 2, para. 4.

or U.A.S, Charter, art. 18.

100 O.A.S. Charter, art. 20.

11) Discussing the meaning of “'force’
within Article 2(4), Higgins notes
that ""'no matter how minimally the
military instrument is employed, there
is a situation of force: '* R. HIGGINS,
THE DEVELOPMENT OF INTERNA-
TIONAL LAW THROUGH THE POLI-

TICAL ORGANS OF THE UNITED
NATIONS, 178 (1963).

12) O.A.S. Charter, art 21, 22, Article 2i
provides:

The American States bind themsel-
ves in their international relations
not to have recourse to the use of
force, except in the case of self-
defense in accordance with exis-
ting treaties or in fulfillment the-
reof.
Article 22 further nprovides :

Measures for the maintenance of
peace and security, in accordance
with existing treaties, do not
constitute a violation of the prin-
ciples set forth in Articles 18 and
20.

F. 3
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include the United Nations Charter, the In-
ter-American Treaty of Reciprocal Assis-
fance (Rio Treaty)!?, and the Charter of the
Organization of Eastern Caribbean States
(O.E.C.S.)**2, The Rio Treaty, to which
the United States is a party, is a regional
security arrangement available to Member
States of the O.A.S. While several of the
O.E.C.S. Member States, including Grenada,
are also members of the O.A.S.% they are
not parties to the Rio Thus, the
O.E.CS. Charter functions, in part, as a

regional security arrangement for these sta-
tes.

Treaty.

While a detailed examination of each
of these treaties would provide the best
confext within which to analyze the events
In Grenada, such an examination is not pos-
sible here. This analysis will, therefore, be
limited to discussion of freaty  provisions
which map supply a basis, under the O.AS.
“existing treaties”” exception, for the United
States’ use of armed force in Grenada. Part
| of this paper discusses the applicability
of the traditional right of self-defense as
embodied in the Rio Treaty, and the Charters
of the United Nations and the QLS. The
parameters and constraints of the collective
or regional security provisions of the trea-
ties are examined in Part || Finally, this
Paper considers the "invitation”” of Grenada’s
Governor-General as a possible basis for
bringing the United States’ use of force out-

side the scope of these treaties and the
O.A.S. Charter.

|.  SELF-DEFENSE

The primary justification offered for
the intervention in Grenada, would charac-
terize it as a “defensive measure”. The inhe-
rent right of national self-defense is preser-
ved, in some form, in each of the treaties
under consideration. In each case, the self-
defense provision furnishes an exception to
the prohibition on the use of force. It will
first be determined to what extent this
prohibition is qualified by the right of self-
defense under these treaties. It will then

By Pam Silverman

be ascertained whether or not the United
States, use of force in Grenada is justified

under the right of self-defense as thus estab-
lished.

The right of self-defense is preserved
in the United Nations Charter in Article al.
which provides:

Nothing in the present Charter
shall impair the inherent right of
individual or collective self-defen-
se if an armed attack occurs aga-

inst a member of the United Na-
tions1o. .,

No actual armed attack precipitated the use
of force in Grenada, thus, the question
Immediately arises whether the claim of
self-defense can be raised in anticipation
of attack®. Or, does the language “if an ar-
med attack occurs'’ restirct the use of self-
defense to after an armed attack occurs?
It has been suggested by Professor Jessup
that Article 51 does limit the use of defen-
sive measures to after an armed attack has
occurred. He stated:

This restriction in Article 51 very
definitely narrows the freedom
of action ‘which states had under
the traditional law. A case could
be made out for self-defense under
the traditional lajw where injury
was threatened but no attack had
yet taken place. Under the Char-
ter, alarming military  prepara-
tions would justify a resort to the
Security Council, but would not

=y

13) 62 Stat. 1681; TIAS 1838; 21

13a) ASIL-Legal Materials, Sept.
1166,

14) Five states are members of both the
O.A.S and the O.E.C.S. They are: An-
tigua, Dominica, St. Lucia, St. Vincent,
and Grenada.

15) U.N. Charter art. 51.

UNTS 77.
1981, at

18) Dr. Bowelt suggests that [TThe
right (of self-defensel has under
traditional international law, always

been ‘anticipatory’, that is to say its
exercise was valid against imminent

as well as actual attacks or dangers.”’
BOWETT, SELF-DEFENSE IN INTER-

NATIONAL LAW, 188-189, (1958).
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justify resort to anticipatory force
by the state which believed itself
threatened!’.

Conversely, Dr. Boweétt suggests that a claim
of anticipatory self-defense does not contra-
dict the language of Article 51:

It is not believed, therefore, that
Article 51 restricts the traditional
right of selfdefense so as to exclude
action taken against an imminent
danger but before an ‘‘armed
attack occurs’’. In our view, such
a restriction is both unnecessary
and inconsistent with Article 2 (4)
which forbids not only force but
the threat of force, and, further-
more, it is a restriction ‘which
bears no relation to the realities
of the situation which may arise
prior to an armed attack and call
for self-defense immediately if it

is to be of any avail at all's.

The less restrictive interpretation of Ar-
ticle 51 advanced by Dr. Bowett find support
in the report of Committee 1/1 of the San
Francisco Conferencel!”. Committee /1, res-
ponsible for the preparation of the present
Chapter 1 of the Charter, stated in its report
on the drafting, ‘““the use of arms in legiti-
mate self-defense remains admitted and
unimpaired”’?. It would appear from this
statement that the ‘traditional theory of selt-
defense has been preserved in the United

Nations Charter?l.

While the self-defense provisions of
both the Rio Treaty and the O.E.C.S. Char-
ter are declared to be an exercise of the
right “recognized by Article 51 of the Char-
ter of the United Nations#?, the scope cof
these self-defense provisions is not neces-
sarily identical. For example, Article 8 of the
O.E.C.S. Charter provides for the use of self-
defense ““against external aggression’’®, rat-
her than “if an armed attack occurs'® and
thus, appears to provide a less restrictive
right than does Article 51. It is established,
however, that regardless of the interpre-
tation of the language employed in Article
8, that provision cannot expand the scope cf
the right preserved in Article 51%° As stated

17) JESSUP, A MODERN LAW OF NATI-
- ONS, 166 (1948).

18) BOWETT, supra note 16, at 186.

19) For an interpretation of Article 51,
- which relies, in part, on the prepara-
tory materials of the U.N. Charter, see
MCDOUGAL & FELICIANO, LAW
AND MINIMUM WORLD PUBLIC OR-
DER, 232-38 (1961).

20) Id. at 235-36.

21). The wview that an anticipatory right
of self-defense exists notwithstanding
the language of Article 51 is suppor-
ted by the majority of scholars. See
R. HIGGINS, supra note 11, at 200n. 49
and sources cited therein.

22) Article 8(4) of the O.E.C.S. Charter
provides:

The Defence and Security Com-
mittee shall have responsibility
for coordinating the efforts of
Member States for collective de-
fence and the preservation of
peace and security against exter-
nal aggression and for the deve-
lopment of close ties among the
Member States of the Organiza-
tion in matters of external defen-
ce and security, including measu-
res to combat the  activities of
mercenaries, operating with or
without the support of internal or
national elements, in the exercise
of the inherent right of individual
or collective self-defence recogni-
zed by Article 51 of the Charter
of the United Nations. (emphasis

added)

See also, Inter-American Treaty of Re-
ciprocal Assistance, infra note 27 and
accompanying text.

23) OEKECS. Charter art. 8.

o) U.N. Charter ari. 5i.

25) The supremacy of the United Nations
Charter is provided for in Article 103,
which states:

In the event of a conflict between
the obligations of the Members of
the United Nations under  the
present Charter and their obliga-
tions under any other interna-
tional agreement, their obligations
under the present Charter shall
prevail.

In addition, Article 15(2) of the

O.E.C.S. Charter provides:
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by Professor - Rostow, ‘“regional security
treaties can neither modify the [United
Nations] Charter nor authorize what it
forbids"%8,

While it is not possible to expand the
scope of the right preserved in Article 51,
a group of states may agree, as between
themselves, to restrict the scope of that
right. There is much to suggest that such is
the case under the Rio Treaty. The Rio Treaty
preserves the right of self-defense in terms
very similar to those employed in Article 51
of the United Nations Charter. Article 3(1)
provides:

...that an armed attack by any
state against an American state
shall be considered as an attack
against all the American states,
and consequently, each one of the
said Contracting Parties under-
takes to assist in meeting the at-
tack in the exercise of the inherent
right of individual or collective
self-defense recognized by Article
51 of the Charter of the United
Nations??, |

The inclusion in Articles 3(2) and 3(3) of
ferms such as “...States directly attacked...
(emphasis added),”®”® and “...any armed
attack which takes place... (emphasis ad-
ded) "% suggests that the scope of the right
of self-defense is restricted to instances
when armed attack has actually occurred.
Further, the provisions for meeting “‘aggres-
sion which is not an armed attack”’3® are
explicitly governed by Article 6, which
covers- security measures. It would appear,
then, that the scope of self-defense under
the Rio Treaty, is limited to response to an
actual armed attack?.

It is difficult to reconcile the terms of
Article 3 of the Rio Treaty with the fact
that no actual armed aftack occurred prior
to the United States’ use of force in Grenada.
It is not clear, however, that the Rio Treaty
Is the proper agreement to govern the rights
and obligations between the United States
and Grenada. As stated previously, both the
United States and Grenada are members of
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the O.AS., while only the United States is

a party to the Rio Treaty. Article 30 of the
Vienna Convention on the Law of Treaties

states, that when applying successive trea-
ties on the same subject matter:

(4) When the parties to the
later treaty do not include parties
to the earlier one: (b) as between
a State a party to both treaties
and a State party to only one of
the treaties, the treaty to which

both States are parties governs

-The rights and obligations arising
from agreements concluded before
the entry into force of this Tre-
aty between Member States, or
between Member States and ot-
her countries or organizations
shall not be affected by provision
of tihs Treaty. |

26) ROSTOW, Law 'Is Not A Suicide Pact’,
N.Y. Times, Nov. 15, 1983, at AS35.

27) Inter-American Treaty of Reciprocal
Asistance, Aug. 15-Sept. 2, 1947, art.
3, para 1, 62 Stat. 1681; TIAS 1838; 2I
UNTS 77.

28) Id. at art. 3, para. 2, |
29) Id at art. 3, para. 3. |
30) See Inter-American Treaty of Recipro-
cal Assistance, supra note 27, which
provides in Article 6:
If the inviolability or the integrity
of the territory or the sovereignty

or political independence of any

American State should be affected
by an agression which is not an
armed attack or by an extra-con-
tinental or intra-continental conf
lict, or by any other fact or situc-
tion that might endanger the pea-
ce of America, the Organ of Con-
sultation shall meet immediately..
(emphasis added).

31) But see ALFARO, Memorandum on
the Question of Defining Aggression,
[1951] 2 Y.B. INT'L COMM'N 37, U.N.
Doc. A/CN. 4/L. 8/1951. where it is
suggested that "‘armed attack’’ in Ar-
ticle 3 may be interpreted as ‘‘an
impending imminent armed  attack
where the necessity for self-defense is
instant, overwhelming leaving no choice
of means or no moment of deliberation.”
Id. at 37-38.

B e L S i i e —



Grenada

their mutual rights and obliga-
tions®2, '

Thus, because both the United States and
Grenada parties to the earlier, O.A.S. Char-
ter, it is that Charter, not the Rio Treaty,
which “governs their mutual rights and obli-
gations.””. Further examination of the Rio
Treaty is therefore not required, as it is not
applicable to determine the lawfulness of
the United States’ actions in this case.

Examination of the self-defense provi-
sions of the Charters of the United Nations
and the O.E.C.S,, has revealed that they
preserve the traditional right of self-defense
in similar manner. It must next be determined
whether the claims of self-defense asserted
by the United States find support within
the traditional right of self-defense, and,
therefore, within these treaties.

The primary claim of self-defense by the
United States is based on the theory that
iIntervention in Grenada was necessary to
protect the safety of the 1,000 United States'
nationals on the island.®® Most authorities
acknowledge that a state may, as a facet of
self-defense, be permitted to intervene in
another state's affairs in order to prdtect its
citizens from injury®. The prerequisites 1o
classifying such an action as defensive are:
“(1) the imminent threat of injury to nation-
als, (2) a failure or inability on the part
of the fterritorial sovereign to protect them,
and (3) measures of protection  strictly
confined to the object of protecting them
against injury'’3®. Therefore, these
quisites must be met in order for the “rescue
mission” in Grenada to be justified as self-
defense.

While the situation existing in Grenada
prior to the intervention, has not, as vyet,
been established in full, the evidence thus
far established does not fulfill the conditions
precedent to a claim of self-defense. First,
no information has been presented to suggest
that United States’ nationals in Grenada
faced an imminent threat of injury or harm.
Moreover, members of the Congressional
fact-finding deléga’rion to Grenada were
unable “to find one confirmed instance In

prere-
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which an American was threatened or
endangered before the invasion (emphasis
original) ”%® Second, there is no basis to
believe that the Austin regime was unable
or unwilling to provide any necessary
protection. In fact, the Austin government
gave repeated assurances that United States’
nationals would be protected®. Finally, the
intervention was, per se, not confined to the
object of protecting United States’ nationals
from injury. United States’ nationals have
long been evacuated from Grenada; United
States’ troops remain. Thus, based on fthe
evidence presently available there is no
basis to find the United States’ intervention
in Grenada a defensive measure on behalf
of United States nationals.

ll. REGIONAL SECURITY
MEASURES

The second justification offered for the
Intervention in Grenada would characterize
it as a regional security measure, taken pur-
suant to Article 52 of the United Nationas
Charter. Article 52 provides:

Nothing in the present charter
precludes the existence of regi-
onal arrangements or agencies
for dealing with such matters
relating to the maintenance of
infernational peace and security
as are appropriate for regional
action, provided such arrange-
ments or agencies and  their
activities are consistent with the

- el

32) Vienna Convention on the Law of
T'reaties, art. 30, para. 4 (b). While
the United States has not yet signed
the Convention, Article 30 js codified
ine RESTATEMENT OF FOREIGN
RELATIONS LAW § 327 (3) (Tent.
Draft No. 1, 1880).

33) Wash. Post, Oct. 28, 1983, at Al4.

34) See FRIEDMANN, United States Po-
licy and the Crisis of International
Law, 59 AM, J. INT'L L, 857, 867 (1965).

35) id. at 897 n. 10,

36) DELLUMS, And Then 1 Said
Post No. 15, 1983 at Al5.

37) See Wash., Post, Oct. 27, 1983, at A9,
Wash, Post, Oct. 26, 1983, at AZ27.

- Wash.
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Purposes and Principles of the
United Nations3.

The United States’ participation in Grenada
came In response to a request from the
O.E.C.S., a regional organization within the
meaning of Article 52%°, The collective secu-
rity provisions of the O.E.C.S. Charter are
contained in Article 8, which provides for
“...arrangements for collective security
against external aggression...””%® Article 8(4)
further provides for coordination of the
“...efforts of Member States for... the
preservation of peace and security against
external aggression...””%1

It has been suggested by J. Middendorf
Il, the United States’ Permanent Represen-
tative to the O.A.S., that “the O.E.C.S. states,
In taking lawful collective action, were free
to call upon other concerned states, inclu-
din the United States, for assistance in
their effort to maintain the peace and secu-
rity of the Caribbean. Assistance given in
response to their request is iself lawful''42,
This view assumes that because Article 32
permits regional arrangements for the main-
tenance of peace and security, actions taken
pursuant to such arrangements are auto-
matically lawful. The language of Article
52 does not, however, stand alone. It must
be read in conjunction with the prohibition
of Article 53(1). Article 53(1)
in pertinent part, that “...no enforcement
action shall be taken without the authori-
zation of the Security Council’#®, Thus, the
question becomes whether the armed inter-
vention in Grenada constitutes ““enforcement
action” under Article 53 of the United Na-
tions Charter.

provides,

No express definition of the term “‘en-
torcement action” is provided in the United
Nations Charter. Nonetheless, it was gene-
rally recognized until 1962, that a regional
action using armed force, which was not
a defensive measure under Article 51, was
an “enforcement action’**, In 1962, however,
this position was modified due to the Advi-
sory Opinion of the International Court of
Justice in the Certain Expenses Case?’, Hol-
ding that measures taken by the General

~constitute an
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Assembly and the Security Council in Suez
and the Congo were not “enforcement acti-
ons'’, the Court relied, in part, on the fact
that the measures were only recommenda-
tory as to participating states?,

Following the Certain Expenses Case,
it has been argued that “enforcement acti-
ons’’ under Article 53 does not include action
which is not binding on all Members?’. Even
under this reasoning, however, regional
actions which are binding on all Members,
and which employ the use of armed force,
would be considered “enforcement actions”.
n the case of Grenada, there is no doubt
that armed force was used. The only issue,
then, is whether the decision to employ such
force was binding on all Members, 50 as to

“enforcement action”

under
Article 53,

The authority of the pertinent organs
of the O.E.C.S. are spelled out in Article
8(3), and Article 6(5) of the Charter.
Article 8(3) provides that the Defence
Ministers of the Member States, which comp-
rise the Defence and Security Committee,
are empowered to make non-binding recom-
mendations on defense and security to the
Authority®®, Under Article 6(5), the Autho-
rity, comprising the Heads of State of the
Member States, may, in turn, make decisions
which are binding on all members?®. Thus,
an Authority decision, properly taken, to use

armed force in Grenada, would constitute an

——

38) U.N. CHARTER art. 52, para. 1,

39) Wash. Post, Oct. 26. 1983 at A7,

40) O.E.C.S. CHARTER art. 8, para. 3.

41) See supra note 22,

42) Wash. Post, Nov. 3, 1983, at AZ20,

43) U.N. CHARTER art. 53, para. 1.

44) See HALDERMANN, Regional enfor-
cement measures and the United Na-
tions, 52 GEO. L, J. 89, 94-96 (1963)

45) Certain Expenses of the United Nations

(summary), 1961-1962 [I.C.J.Y.B. 78
(1962).

46) Id.

47) See HALDERMANN, supra note 44, al
97-105.

48) See O.E.C.S. CHARTER art. 8, para. 3;

art. 8, para 5.
49) See O.E.C.S. CHARTER art. 6, para 5.
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“enforcement action” under Article 53 of the
Charter of the United Nations.

The leaders of the O.E.C.S. met in Bar-
bados on October 21st to discuss possible
solutions to the situation existing in Gre-
nada®®, Both the Defence Ministers and the
Heads of State met, according to Prime
Minister Adams of Barbados®. The result of

these meetings was a decision fo employ
armed force in Grenada. A decision thus
taken, was binding on all members, and,

therefore, constituted an “enforcement ac-
tion”’ under Article 53. However, since the
Security Council gave neither prior nor
subsegent® authorization for such “enfor-
cement action” this regional use for armed
force cannot gain legitimacy from the terms
of Articles 52 and 53 of the United Nations

Charter.

I1l. INVITATION

The final justification offered for the
Intervention Iin Grenada would characterize
It as an “intervention based on
According to Dominica’s
Eugenia Charles,
neral, Sir Paul Scoon, transmitted a
request to the O.E.C.S.
Barbados on October 21st®. The request
asked for military  assistance to restore
“normalcy” to Grenada®. The question that
arises, is whether such a request is suffi-
cient to justify a use of force which would
otherwise be in violation of the Charters of

invitation''.
Prime Minister
Grenada’s
secret

leaders meeting in

the United Nations and the O.A.S. Adressing

the issue of intervention by request, Pro-
fessor Fawcett states that “it is hardly
doubtful that intervention in force, at the
invitation freely given of the lawful govern-
ment .. .will be justified, in the sense that
it will fall outside any limitations imposed
by the [United Nationsl Charter... (emphasis
added)”®® According to this view, the use
of armed force in Grenada could not be
brought outside the scope of the United
Nations and the O.A.S. Charters, unless it
came in response to the invitation of the
“lawful government”’.

Governor-Ge-
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It has not been suggested, however,
that Governor-General Scoon represented
the “lawful government'” of Grenada at the
fime of his request for assistance. In fact,
the theory proposed by the intervening states,
is based on the premise that no government
actually existed on the island at that time®t.
According to this theory, the Governor-
General, representing the only remaining
constitutional authority in Grenada®, sought
to fill the governmental void left by the
murder of Prime Minister Bishop. In doing
so, (Governor-General Scoon assumed the
necessary powers and used them to invite
assistance in restoring “normalcy” to the
island. There are, however, two problems
posed by the foregoing theory. First, there
s doubt as to whether the Governor-Gene-
ral, in fact, represented constitutional aut-
hority; and second, it is not clear that there
was a governmental void for the Governor-
General to fill.

The role of Governor-General has been
described as “a figurehead link between
Grenada and Great Britain as well as other
members of the British Commonwealth’'%8.
Under ordinary circumstances, he has no
independent role to play in Grenada's
affairs®®. In  extraordinary circumstances,

50) Wash. Post. Oct. 30, 1983 at Al.

517 Id.

52) See CHAYES, Law and the Qurantine
of Cuba, 41 FOREIGN AFF, 550 (1963).
where it is suggested that the require-
ment of "‘authorization ' of Article 53
“does not import prior aproval, but
would ve satisfiee by subsequent ac-
tion of the Council, or even by a mere
‘taking note’ of the acts of the regio-
nal organization.”” Id. at 556.

53) Wash. Post, Oct. 27, 1983, at AS.

54) Id.

55) FAWCETT, Intervention in Internatio-
nal Law, A Study of Some Recent Ca-
ses, 103 RECUEIL DES COURS 347, 366-
67 (1961).

56) See Wash. Post, Oct. 28, 1983, at Al4,
Wash. Post. Oct. 27, 1983. at AS,

57) See supra note 53,

58) N.Y. Times. Nov. 8, 1983, at AZ28.

59) Id.



40

however, such as a governmental void, the
Grenadan constitution gave the Governor-
General limited powers to act as the effec-

tive head of state; as distinguished from the

head of government’®. |t is based on these
limited powers that Governor-General Scoon
is referred to as a “‘constitutional authority”.
The constitution from which this
derived, however, was discarded by Prime
Minister Bishop in 19795, Thus, it is difficult
fo understand on what basis the Governor-
General is presumed to have the authority
attributed to him®2.

Assuming, however, that the Governor-
General did have the authority to act when

confronted with a governmental void, it is

suggested that no such condition existed in
Grenada at the time assistance was requested.
The military council, self-proclaimed Govern-
ment of Grenada, fulfilled the functions and
obligations determinative of governmenial
status®. The military  council  exercised
exclusive control and power over the terri-
fory of Grenada, it maintained . internal
order®, it interacted with governments of
other states®®, it performed administrative
tasks of government®®, and it proclaimed ts
intention to carry out its obligations under

international law®’,
In  determining that no government
existed in Grenada, the intervening states

have not addressed the essential attributes
of government which the military council
fulfilled. Instead, they have relied on the
illegitimate origin of the military council’s
power, as precluding its existence as a new
government®®, Constitutional legitimacy,
however, is not a condition precedent to
the formation of new governments under
The standards of international law. This view
Is supported by the language of the Tinoco
Claims Case®, where it is stated:

The issue is not whether the new
government assumes power  or
conducts its administration under
constitutional Ilimitations  estab-
lished by the people during the
incumbency of the government
it has overthrown. The question

authority
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1s, has it really established itself
in such a way that all within its
ifluence recognize its control,
-and that there is no opposing for-
ce assuming to be a government
in its place??.

Such a formulation supports the conclusion
that a government did, in fact, exist In
Grenada at the time Governor-General Scoon
requested military assistance. Thus, the
Governor-General's invitation was devoid of
governmental authority. It cannot, therefore,
be considered a basis for invalidating the

——m

60) See supra note 53.

61) Id.

62) It has been suggested that because
the Bishop regime was a de facto go-
vernment, rather than a de jure go-
vernment, it did not have the power
to effectively invalidate the Constitu-
tion. This theory is challenged, howe-
ver, by the Ilanguage of the Tinoco
Claims Case, infra note 63, where it is
noted:

The change by revolution upsets
the rule of authorities in power
under the then existing funda-
mental law, and sets aside the
fundamental law in so far as the
change of rule makes it necessary.
To speak of a revolution creating
a de facto government, which
conforms to the limitations of the
old constitution is to use a contra-
diction in terms.

63) For a general discussion of the attri-
butes of governmental status in the
context of recognition by other states,
see Salimoff & Co. v. Standard Oil Co.
of New York, 262 N.Y. 220, 1868 N.E.
679 (1933); Tinoco Claims Case (U.K. v.

Costa Rica), 1 U.N. Rep, Int'l. Arb.
Awards 375 (1948).

84) See Wash. Post, Oct. 30, 1983 at Al,
Wash. Post, Oct. 26, 1983, at Al17,

65) Id.

66) Id.

67) -See, supra note 37.

68) President Reagan has consistently

referred to the Austin regime as ''a
band of leftst thugs.”’ See, e.g., Wash.

Pos., Oct. 28, 1983, at Al4,

69) See, Tinoco Claims Case, supra nole
63.

70) Id.
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prohibitions on the use of force, contained
in the United Nations and O.A.S. Charters.

CONCLUS!ON

international rela-
few exceptions.

The use of force in
tions is prohibited with
While the United States has invoked these
exceptions in an_ attempt to justify its’ ac-
tions in Grenada, it has failed to prov.de
convincing evidence in suppori‘. Invocation of
terms such as ‘'self-defense’’, “regional
security’’, and “invitation”, do not, in and
of themselves, transform an illegal act into
one acceptable under international
As a result, the United
succeeded in legitimizing
either the United Nations or the
Charters.

/

norms.
States has  not
its actions under

O.A.S.

Establishing a violation of international
law, however, should not conclude the
inquiry, International law is not, an end in
itself, but exists to impose order on an other-
wise chaotic world. The invasion of Grenada
is, thus, most unfortunate in that it weakens
the fabric of international order. Perhaps,
Professor Chayes states it best:

[It] is not to say that the law
is in every case the overriding
consideration. But the stakes must
be large, the alternatives limited,
to justify the disregard of norms
we have striven to build or of
our pledged word. In the end, it
comes down to a question of what
kind of world we want to strive
for might makes right?"!,
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