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to contribute to the furtherance of less de-
veloped regions®’;

ii - projects of common interest to
several member countries shall be financed
and particular schemes shall be supported
which are likely fo contribute to a furthe-
rance of markets and the integration of Mem-
ber Countries’ markets and economies™;

iii - the Bank shall participate in the
financing of schemes for modernizing or
converting enterprises or the creation of new
activities furthering the progressive establish-
ment of the Common Market, as soon as the
repercussions of the development of fthis
Market on the situation of the enterprises n

question can be foreseen with sufficient
accuaracy ;
iv - the granting of loans shall be

conditional upon the mobilization of other
sources of finance, whether provided by the
borrower or by third parties;

v - particular consideration shall be
given to projects which involve the pooling
of capital from a number of Community
countries;

vi - operations shall be conducted in a
manner complying with the general objective
of fostering the progressive unification of the
Member Countries’ capital markets.

2. 2. Coordination With States And Other
EEC Institutions

Applications for the EIB locans and
guarantees may be made either through the
Commission or through the Member State
in whose territory the project will be carried
out¥?,

In order to ensure that the projects finan-
ced by the Bank are in harmony with the
economic policy of the State in which the
project will be carried out, as well as with
that of the European Economic Community,
the Statute of the EIB and the Association
Agreements with States call for the approval
of each leoan transaction by the State concer-
ned and a favorable opinion of the Commis-
sion of European Communities. Without the
consent of the State the project shall not
be financed. In case of a negative opinion
of the Commission, the granting of the loan
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is subordinated to a unanimous vote of
the Borad of Directors®.

The Bank is an autonomous body, ho-
wever cooperation with the Commission 1s
of fundemental importance. The Commission
nominates one of the members of the
Board of Directors and this member explains
to fellow Directars the Commission’s point
of view on any subject under discussion®.
In so far as the EIB uses budget resources
which is administered by the Bank on the
authorization of the EEC, the Commission
retains entire responsibility for their imple-
mentation®.

In a report drawn up on behalf of the
Committee on Budgetary Control of Euro-
pean Parliament it has been stated that the
EIB, being the most important Community
body for long-term financing of directly or
indirectly productive investments, enjoys
autonomous status with its own decision
making and supervisory bodies. However it
is found desirable that it should maintain
relations with the European Parliament that
would provide the latter with an unders-
tanding of the range of its activities and a
clear idea of the way in which it carries out
its role as a Community institution. Since,
by providing finance the EIB  contributes
to the achievement of Community's econo-
mic objectives, the Parliament considers it
its duty to make a political assesment of the
results of its work, The Bank's statutory
position means that the Commission or the
Council intervenes as intermediary in re-

20) The areas which qualify for regional
development financing are  basically
those eligible for financial aid wunder
national reglonal aid schemes, see, So-
me Questions and Anvswers, EIB Infor-
mation, no, 22, July 1880,

21) Projects of common interest are those
involving industrial, technical and [i-
nancial cooperation between enterprises
from different Member Countries, sec.
Id.

22) Art, 21 of the EIB Stiatute.

23) Van Den HOUTEN, supra note 18 at 43,

24) EIB Information, supra note 20.

25) See supra footnotes & and 9.
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an institution. In its two relevant decisions
the Court of Justice gave the Bank a quasi-
institutional status but did not  explicitly
acknowledge that it is an institution in the
real serse®® Indeed the EEC Treaty gives
the Bank a very wide autonomy with respect
to the other institutions of the EEC aiming
to ease the difficulties it would have faced
in raising capital on the markets because of
a political character™.

As an international autonomous body the
EIB has duties and rights. Its main task s
to contribute to the balanced development
of the Community by granting loans and
guarantees, In order to fulfill this task it
has some rights given by its Statute and it
can create some obligations for its members.
The Board of Governors of the EIB may, ac-
ting unanimously, decide to increase the
subscribed capital®®; they can fix the percen-
tage to be paid up and the arrangements for
payment®; the Bank, under certain circums-
tances, by the action of its Board of Gover-
nors, may require its members to make
special loans to this institution®; it  shall
cooperate and  establish all appropriate
contacts with other . international organi-
zations and with countries®™. |t is without
any doubt that this last  obligation can
operate only an international plane and as
between parties possessing international
personality. Besides, it has been provided
that the Management Committee and the
staff of the Bank shall be responsible only
to the Bank and shall be completely inde-
pendent in the performance of their duties®,
Moreover in Art. 28 of the Treaty Establishing
A Single Council and Single Commission of
the European Communities®® it has been
stated that the EIB shall also enjoy in the
territories of the Member States such privi-
leges and immunities as are necessary for
the performance of its tasks. Additionally,
according to the Protocol on the Privileges
and Immunities of the European Communi-
ties, the premises, buildings, and archives
of the EIB shall be inviolable. Its  assets,
revenues and other property shall be exemp!
from all direct taxes. It shall also be exempt!
from all customs duties'!. Finally, the Board
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of Directars of the EIB may, under the EEC
Treaty®, bring claims against the Member
States before the Court of Justice of the
Community.

As a result, | believe, the foregoing is
enough to show that the EEC Treaty, the
EIB Statute and other relevant instruments
endows the Bank with a separate interna-
tional personality®®.

4 LEGAL ASPECTS OF LENDING
OPERATIONS

4.1. Legal Nature Of Agreements,
Applicable Law And Some Juris-
dictional Considerations

It has been stated that while subjects
of international law can, in their relations
among themselves, create rights and obliga-
tions under international law, they need not
do so. They may, if they choose, subject
their agreements to municipal law*. This
brings us to the practice of the EIB. Although
the loan agreements between the Bank and
its borrowers are not made avabilable to
the public, the practice of the Bank can be
pointed up by the materials pertaining to
it and which are available's.

The loan agreements of the European
Investment Bank are concluded on a private
law basis by the free choice of the parties.
These agreements are purely private law

33) Cases 27/50 and 39/50, (1960) ECR 391-
302: and case 110075 (1978-5) ECR 855

34) LICARI, supra note 4 at I94.

35) Art. 4 (3) of the EIB Statute,

38) Id. Art. 5(2),

ar) Id, Art, 6(1),

38) Id, Art. 18,

30) Id. Art. 15 (8).

40) Treaty of 8 April 1885,

41) EIB, Statute and other provisions, EIB
publication, p. 30-31.

42) See, Art. 180 (a) of the Treaty.

43) For the same view, see BROCHES, sup-
ra note 27 at 355 and SYZ, supro note
28 at 74,

44) BROCHES, supra nole 27 at 339,

45) DILLENBECK, The European  Invest-
ment Bank, 17 The Business Lawyer
581-582 (1681-62).










