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Afrika Anayasa Yargqis1 Konferans: Baskanvekili
ve Giiney Afrika Anayasa Mahkemesi Bagkan

Giris
Tirk Anayasa Mahkemesi ve Asya Anayasa Mahkemeleri ve
Muadili Kurumlar Birligi (AAMB) Baskan1 Sayin Hasim Kili¢, Anayasa

Mahkemelerinin ve Muadil Kurumlarin Muteber Baskanlari, seckin konuklar,

baylar bayanlar, hepinizi selamliyorum.

Tiizligiinlin 4. maddesinde belirtilen yiice amaglarinin anayasa yargisi
ile ilgili bilgi ve tecriibe aligverisi yoluyla insan haklarinin korunmasini,
demokrasinin gelismesini, hukukun {istiinliigiiniin hayata gegirilmesini,
Anayasa Mahkemelerinin ve Muadil Kurumlarin bagimsizligin ileri bir
seviyeye tasimak oldugu bu saygideger kurumun Ikinci Kongresine katilmaya
yonelik olarak AAMB'nin Afrika Anayasa Yargisi Konferansmna yapmis
oldugu davetten 6tiirii derinden onur duydum. Benim sunumum “Anayasal
Diizenin Korunmasimda Anayasa Mahkemelerinin ve Yiiksek Mahkemelerin Rolii”
baghg altindaki 4. konuya dayanmaktadr.

Anayasal Diizeni Koruyabilmek i¢in Gerekli On Kosullar

Suna inanmaktayim ki kiiciik istisnalar haricinde, gercekten her
insanoglunun en 6nde gelen arzusu, baskalarindan iistiin olmak, baskalarina
egemen olmak, baskalarindan iyi olmak ve bagkalarina hiikmetmek ve de
muhalif bir sesi kiiciik gormektir. Bu sebeple, siyasetgiler hakimleri bilhassa
iilkedeki en yiiksek mahkemeye atadiklarinda ve mubhalefetteki siyasi
partilerin mensuplari ve gesitlilobi gruplari belirliatamalari desteklediklerinde
ya da itibarsizlagtirmaya calistiklarinda, bu bazen en iyi neyin milletin
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menfaatine olacagi ile pek degil ama en iyi neyin temsil ettikleri kesimin veya
destekleyici ya da karsit goriis acisina sahip olanlarin menfaatlerine olacag:

ile gerekgelendirilir.

Anayasa mahkemelerinin ve yiiksek mahkemelerin anayasal diizeni iyi
sekilde koruyabilmesi, biiyiik 6l¢iide bu mahkemelere atanacak hakimlerin
se¢imine baglidir. Eger atanan hakimler atanmalarini herhangi bir siyasi
gruba, ya da biiytiik bir sirkete veya bir baska baski1 ya da lobi grubuna veya
gizli bir orglite ya da hatta kazanilmis ekonomik haklar: bulunan bir diinya
siiper devletine borg¢lu iseler, o zaman adalet bozulur ¢iinkii (adaleti) dagitan
kurumlar, iktidar1 belirleyenlerce ya da kukla ustalarinca uzaktan kontrol

edilen oyuncaklar haline gelirler.

Bizim hakimler olarak mahkemeleri bagka tiirli mesru ve hakh
elestirilerden korumak icin objektif olarak inanilir ve yeterince seffaf bir
se¢im ve atama siirecinin gerekli bilesenlerini tespit etmesi ve &nermesi
gerekmektedir. Sunu sdylemek icin acele etmeliyim ki mineral ve dogal
kaynaklari bakimindan zengin olan pek ¢ok daha gen¢ ve daha kiigiik
demokrasiler, saldir1 altindakilere kiyasla atama siiregleri savunulmaz olan
daha eski demokrasilerce desteklenen kuruluslar veya birimler tarafindan
siklikla sert sekilde elestirilirler. Bu ikiytiizliiliik, elestirinin mesrulugunun
degerlendirilmesinde g6z Oniinde bulundurulmalidir. Anayasal bir
demokrasiyi koruyabilen ve gelistirebilen bir anayasa mahkemesinin ya da

yliksek mahkemenin bazi esaslar1 asagida yer almaktadir.

Yargiclik makaminda bulunanlarin yetkinligi miizakere edilemez.
Mesleki hayatinda ortaya konulan tarafsizlii, insan haklarma ve hukukun
ustlinltigiine baglilik, kararlilik, tevazu ve kisisel bagimsizlik iilkedeki en
yliksek mahkemede gorev yapmaya uygun bir kisiligin énemli 6zelliklerinden
bazilaridir.

Kurumsal diizenlemeler; tek bir hakimin herhangi bir davaya iliskin
olarak bir baska hakim, siyaset¢i (iktidardaki partinin ya da muhalefet
partisinin), biiyiik bir isletme veya iyi Orgiitlenmis ve epeyce etkili lobi
gruplarindan gereginden fazla etkilenmeden karar vermesi i¢in bagimsizligin
saglayacak sekilde olmalidir. Bir hakimin kararlarimi korku, iltimas ya
da onyargr olmaksizin almas: icin gereken teminat, siirekli yarg:i egitimi,

yontemler ve destek sistemleri 6nemlidir.
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Bir hakimin hediyeler yoluyla o6diin vererek anlasma noktasina
cekilmeye, bu diinyanin saygin kuliiplerinin ya da toplantilarinin yolunu
acacak seckin bir ¢evreye girise, bu ¢evredekilerin ne kadar kiigiik de olsa
sOylediklerinin ya da yaptiklarinin en iist diizeye ¢ikarilmasina ve olumlu
sekilde haber yapilmasina, karar verme zaman gelince belirli ¢cevreleri hayal
kirikligina ugratmasini zorlastirabilecek stirekli ovgiilere (bu cevrelerden
gelen ovgiilere) karst dnlem almasi gerekir. Kisinin dogrulugu, tarafsizlig: ve
bagimsiz sekilde karar vermesinden 6diin vermesine yol acabilecek herhangi
bir sey ya da herhangi bir kimse ile araya onemli Ol¢iide mesafe koymak
gereklidir. Bir hakimin, gereksiz sekilde siipheci olmadan, kendisinin gorev
yaptig1 kurumun kontrolii igin yarisan disaridaki gii¢lere daima dikkat etmesi
gerekir. Bunlar, ne zaman kendilerini etkileyen meseleler mahkemenizin

oniindeyse, oyunuzu veya desteginizi elde etmek isteyen giiclerdir.

Herhangi bir milletin mesru amaglaria yonelik en kotii ihanetlerden
biri, kararlarini dogru olduguna inandig1 icin degil de bir dostu, “segmenleri”
veya bir lobi ya da baski grubunu memnun etmek igin veren bir hakimin
ettigi ihanettir. Bu en kotii tiirden bir yolsuzluktur. Anayasa mahkemelerinde
ve yiiksek mahkemelerde gorevliler olarak, kardeslerimizin koruyucular
olmaliyiz. Bu mahkemelere zarar verdigi goriinen meslektaslarimiz
hakkindaki endiseleri dile getirmeye izin veren, anayasal demokrasilerimizin
korunmas: ve gelistirilmesi i¢in énemli olan bazi gayri resmi ya da resmi
ama bir o kadar da diizeyli ve etkili bir meslektas denetimi mekanizmasi

kurmaliy1z.

Bizzat hakimler kendilerinin ve gorev yaptiklari1 kurumun en iyi
koruyucularidir. Bu, hepimizin giiciin yozlastigini ve mutlak giiciin muhakkak
yozlastigii daima hatirlamasina yardim edecektir. Hakimler insandirlar ve
bireysel olarak ve toplu olarak biiytik yetki kullanirlar. Bu yetkinin ve sistemi

bozmak isteyenlerin getirdigi yolsuzluk potansiyeli, daima biiyiik 6nem tasir.

Izin verin Giiney Afrika Anayasa Mahkemesine verilen yetkilere
dayanarak bu tehlikenin biiytikliigiinii biraz baglam iginde anlatayim. Giiney
Afrika Anayasasi, Cumhuriyetin en iist diizeydeki kanunudur. Buna aykir1
herhangi bir kanun ya da uygulama, aykirilik olgiisiinde gegersizdir ve
payina Anayasa Mahkemesince iptal edilmek diiser. Anayasa Mahkemesi,
tiim meselelerde en iist noktada bulunan mahkemedir ve de Cumhurbagkant,

Bakanlar Kurulu Uyeleri ya da Bagbakanlarca, vs. almnan kararlarin
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ve Parlamento ve Yasama Organlarinca ¢ikarilan kanunlarin anayasal
gecerliliginin nihai hakemi konumundadir. Ozetle, Anayasa Mahkemesi
hemen hemen tiim meselelerde s6z sahibidir ¢linkii Anayasa Mahkemesinin
iilkemizde biraz 6nemi olan neredeyse her seyle ilgisi bulunmaktadir.
Anayasa Mahkemesi anayasal diizenimizin teminatgisidir. Kuvvetler ayrilig
ilkesine tabi olmakla beraber, bu, Anayasa Mahkemesinin kendi ifadesine
gore yetkisinin tartisilir sekilde sinirsiz oldugu anlamina gelir. Ve bu, tevazu,

gerekli hassasiyet ve itina ile ele alinmazsa ¢ok tehlikeli olabilir.

Hakimlerin tutumu, demecleri, kararlari, karar alirken gosterdikleri
egilim ile ilgili hi¢bir seyin, herhangi bir gruba, toplumun herhangi bir
kesimine, herhangi bir siyasi olusuma ya da herhangi bir sinifa, belirli diinya
goriiglerine sahip olan gruplara ya da birliklere daima lehte bir sonucun
taahhiit edildigine inanmalar1 yoniinde gecerli bir gerekc¢e olusturmamasi
gerekir. Ciinkii bu durum, anayasal diizen agisindan bir tehlike olabilir ve
gercek ya da algilanan adaletsizligin olumsuz sonuglarina maruz kalan tarafta
olanin kim olduguna bagli olarak zamanla diktatorliige, anarsiye bir davetiye

olabilir.

Ulkedeki en yiiksek mahkeme, halkin bir kismina bir seyin anayasal
gorev tanimma gore dogru olmadigina, ancak bunun baz: giiclii ya da etkili
sahsiyetlerin ya da kurumlarin kontroliinde olduguna inanmalar1 yoniinde
mesru bir gerekge gosterdiginde, kamuoyunun bu mahkemeye giiveni, saygisi
ve mahkemenin ahlaki iistiinliigii zedelenmis olur. Mahkeme milletin gercek
vicdani olmay1 biraktiginda ya da milletin gercek vicdani olmadigi, ancak
bazilarinin emrinde bir arag¢ oldugu izlenimi uyandirmaya basladiginda, o
zaman kararlarimi hice saymak ve gegerli gerekgcelerle ve bazen ikna edici

sekilde agikca bunlar1 tanimamak kolaylasir.

Destekledikleri kisilerce kullanilan giiciin saldirisindan  (zehirli
isirigindan) korktuklarindan, bazi gayri mesru menfaatlere sicak baktiklarmna
inanmalar1 i¢in menfaat sahipleri lehine karar veren mahkemeler, hicbir
sekilde herhangi bir anayasal diizeni koruyacak konumda degildirler. Bu
tir mahkemeler Birlesik Devletler Yiiksek Mahkemesinin merhum Hakimi
Sayin Black’in asagidaki sozlerle ifade ettigi tizere gorevlerini yerine getirme

yeterliliginden yoksundurlar:

“Anayasal sistemimizde mahkemeler, (mahkemelerin) olmadiklar: takdirde,

caresiz, zayif, sayica azalmis olmalar1 sebebiyle veya 6nyarginin ve galeyanin topluma
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uymayan kurbanlar: olmalar: sebebiyle act cekebilecek olanlar icin si§inilacak bir
liman olarak esen her riizgdrm karsisinda dururlar.”

Tarih boyunca, Yiiriitme her zaman yoOnetimin en gili¢li organi
olmustur. Yiiriitmenin yargmimn yetkisinin Onemini azaltma egilimi,
biiyiik kayg: ile ¢aglar boyunca evrensel olarak goriilmiistiir. Bu durum,
1789 ila 1795 yillar1 arasinda bes yil Baskan olarak gorev yapmis olan
Birlesik Devletler Yiiksek Mahkemesi Baskani Sayin John Jay’i bu gorevin
sayginliginin olmamasi nedeniyle, New York Valisi olmak tizere Bagkanlik

gorevinden istifa etmeye sevk etmistir.

Giiney Afrika Anayasa Mahkemesi ve Anayasal Diizenin Korunmasi

Gliney Afrika Anayasa Mahkemesi, anayasal diizenimizi korumak ve
gelistirmek i¢in ¢ok sey yapmistir. Halka anlamli sekilde kanun yapma siirecine
katilma firsat1 tanimadan ¢ikarilan kanunlar iptal edilmistir. Parlamentonun
pek ¢ok kanunu, Anayasa’ya aykiriliklar1 gerekgesiyle Anayasa geregi
yiiriirliikten kaldirilmistir. Cumhurbagkani ve Bakanlar Kurulu Uyelerinin

birkag karari, anayasal gegersizliklerinden 6tiirti ayn1 kaderi paylasmaistir.

Egitim, konut, istihdam ve sosyal refah firsatlar1 ya da ilgili meseleler,
millete anayasal demokrasilerinin gercekten bagimsiz bir Anayasa
Mahkemesinin elinde giivende oldugu hissini vermek amaciyla Anayasa

Mahkemesince ele alinmigtir.

Anayasa, Gliney Afrika'nin yargi yetkisini mahkemelere verir.?
Yine Anayasa, mahkemelerin bagimsiz olduklarini ve yalnizca tarafsizca
uygulamak zorunda olduklar1 kanuna ve Anayasa’ya tabi olduklarini ifade
eder. Ve bu, Giiney Afrika Yargisinin faydasina bir serbestliktir.

1 Chambers v Florida, 309 U.S. 227, 241 (1941). Ayrica bakiniz The Supreme Court: Reflections on the
Constitutional Protection of Human Dignity, Eral L Neal

2 Ornegin bakimiz, Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC);
MEC for Educations KwaZulu-Natal and Others v Pillay 2008 (1) SA 474 (CC); Government of
the Republic of South Africa v Grootboom 2001 (1) (SA) 46 (CC); Mazibuko and Others v City of
Johannesburg and Others 2010 (4) SA 1 (CC); Residents of Joe Slovo Community, Western Cape
v Thubelisha Homes and Others (Centre on Housing Rights and Evictions and Another, Amicus
Curiae) 2010 (3) SA 454 (CC); Khosa and Others v Minister of Social Development and Others;
Mahlaule and Others v Minister of Social Development and Others 2004 (6) SA 505 (CC); Bhe and
Others v Magistrate,, Khayelitsha and Others (Commission for Gender Equality as Amicus Curiae),
Shibt v Sithole and Others; South African Human Rights Commission and Another v President of the
Republic of South Africa and Another 2005 (1) SA 580.

3 Giiney Afrika Cumhuriyeti Anayasast Boliim 165, 1996.
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Anayasanin 38. boliimii, herhangi bir sahsa anayasal haklarmi korumasi
i¢cin Anayasa Mahkemesi dahil olmak iizere yetkili bir mahkemeye basvurmasi
yoniinde hak ve yetki verir. Mahkemeye bagvuran, magdur kisinin bizzat kendisi
olmak zorunda degildir. Herhangi bir sahis, kendi adina hareket edemeyen bir
baskasi adina hareket edip Mahkemeye bagvurabilir. llaveten, kamu menfaatine

hareket eden herhangi biri, ayni nedenle Anayasa Mahkemesine basvurabilir.*

Tim bu basarilar ve ¢ok daha fazlasi, herhangi bir kesimden bir
miidahale olmaksizin davalar1 karara baglayacak olan Anayasa Mahkemesi

dahil mahkemelerimizin bagimsizlig1 sayesinde kolay hale gelmistir.

Sonug

Yarg1 gorevi, pek cok insan tarafindan bireylerin savunmasinda
son kale olarak goriilmektedir.®> Yargi, Devletin tiglincli erkidir. Gergek
bir anayasal demokraside bagimsiz bir yargi olmadan, basitce sdylemek

gerekirse, devlet olamaz.®

Herhangi bir anayasal demokrasiye iliskin olarak en iist noktada
bulunan mahkemeye atanma 6zel bir onur ve gercekten nadir goriilen bir
ayricaliktir. Milletlerimizin, savunmasiz kisilerin, s6z hakki olmayanlarin
ve de unutulmus fakir insanlarin yararmma omuzlarimiza yiiklenmis agsiri
sorumluluklara iligskin ebedi bilincin bize asilanmasina deger verilmeli ve
miisaade edilmelidir. Biz, mahkememize basvuru yapan milyonlarca insanin
amagclarmi ve mesru umutlarin tasiyoruz; ve neyin dogru neyin yanlis
oldugunun, neyin anayasa geregi gecerli ya da gegersiz oldugunun nihai
hakemleri oldugumuza inanarak, éniimiizdeki meselelerde herhangi bir parti
veya yanli bir lobi ya da baski grubunca yonetilen giig, etki, iin ve servetin bizi
yonlendirmesini reddedecegiz. “Anayasa ve kanun uyarinca, korku, iltimas ya da

onyarg1 olmaksizin herkes icin esit sekilde adaleti yerine getirecegiz.””

4 The Minister of Health and Others v the Treatment Action Campaign case (2002 (5) SA 721
(CC)), sivil toplumun anneden cocuga HIV gegisini engellemek icin yazilan ilaca erisimin hiikiimetge
engellendigi HIV pozitif anneleri ve cocuklart adina hareket ederek mahkemelere basvurdugu
davalardan yalnizca biridir.

5  Hdkim B Ngoepe, Afrika Mahkemesi Baskan Vekili: Judicial Dialogue between the African Court and
National Judiciaries, Arusha, Tanzanya, 18-20 Kasim 2013.

6  The Rule of Law in South Africa; Measuring Judicial Performance and Meeting Standards. Sayimn
Mogoeng Mogoeng, Giiney Afrika Bas Hakimi: Baskan Suella Fernandes, Miitevelli Heyeti Baskani,
Afrika Adalet Vakfi, 25 Haziran 2013.

7 Giiney Afrika Anayasasi 2. boliim
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Yargmin asla yozlasmis, gayri mesru ya da sektorel giindemlerin
gelismesi dahil herhangi bir sebeple “somiirgelesmemesi”, “bozulmamast” veya
yozlagsmamasi gerekir. Onurumuzu, giivenilirligimizi, ahlaki Gistiinltigtimiizii
ve herhangi bir anayasal diizenin teminatgisi olarak ve kendi uluslarimizin
bilinci olarak konumumuzu, bagimsizligimizi ve hukuki ve felsefi bakis
a¢gimizi bozmaya yonelik tiim gayri mesru girisimleri hos gormemeye

bor¢luyuz.

Tesekkiir Ederim.






The Role of the Constitutional and Supreme Courts
In the Protection of Constitutional Order

Chief Justice Mogoeng Mogoeng
Vice-President of Conference of Constitutional Jurisdictions of Africa
and Chief Justice of Constitutional Court of South Africa)

Introduction

Your Excellency, President Hasim Kilig, the President of the Turkish
Constitutional Court and the Association of Asian Constitutional Courts and
Equivalent Institutions (AACCEI), your Excellencies Presidents Chief Justices
of Constitutional Courts and Equivalent Institutions, distinguished guests,
ladies and gentlemen, I greet you.

I am deeply honoured and humbled by the invitation extended by
the AACCEI to the Conference of Constitutional Jurisdictions of Africa
(CCJA) to participate in the Second Congress of this august body whose
noble objectives set out in Article 4 of the Statute are to promote: the
protection of human rights, development of democracy, implementation
of the rule of law, the independence of the Constitutional Courts and
Equivalent Institutions, through the exchange of information and
experiences related to constitutional justice. My presentation is based on
theme 4 entitled “The Role of the Constitutional and Supreme Courts in the

Protection of Constitutional Order”.

Prerequisites for the Capacity to Protect the Constitutional Order

I am persuaded that truly the pre-eminent desire of every human
being, barring negligible exceptions, is to be above all others, to dominate,
to outclass and to rule over them and a disdainfor any dissenting voice. For
this reason, when politicians appoint Judges particularly to the highest court
in the land, and when members of opposition political parties and a diversity
of lobby groups support or seek to discredit certain appointments, it is at

times motivated not so much by what is in the best interests of the nation,



410 Anayasa Yargis1 31 (2014)

but by what is in the best interests of the holders of a supportive or opposing

viewpoint or the sector they represent.

The ability of the Constitutional and Supreme Courts to protect the
constitutional order well, depends to no small measure on the selection of
the Judges who are to be appointed to these courts. If Judges so appointed
are beholden to any political outfit, or big business or some or other pressure
or lobby group or secret organization or even world superpower with vested
economic interests, then justice will be adulterated because the justice-
dispensing institutions would be toys remote-controlled by the kingmakers
or puppet-masters.

We as Judges need to identify and propose the essential ingredients of a
selection and appointment process that is objectively credible and sufficiently
transparent to protect the courts from otherwise legitimate and justifiable
criticism. I must hasten to state that many younger and smaller democracies
that are rich in mineral and natural resources are often criticised severely,
by agencies or units sponsored by older democracies whose appointment
processes are indefensible in comparison to those under attack. This hypocrisy
must be taken into account in the assessment of the legitimacy of the criticism.
Some of the essentialia of a Constitutional or Supreme Court capable of
protecting and promoting a constitutional democracy follow below.

The competence of Judicial Officers is not negotiable. A demonstrable
track-record of fair-mindedness, commitment to human rights, and the rule
of law, decisiveness, humility and personal independence are some of the key
traits of a personality fit to serve in the highest court in the land.

The institutional arrangements must be such as to facilitate the
independence of an individual Judge to decide any case without being unduly
influenced by another Judge, a politician (of a ruling party or opposition
party), big business or well organised and highly resourced lobby groups.
Security of tenure, continuous judicial education, tools of trade, and support
systems necessary for a Judge to take his or her own decisions without fear,

favour or prejudice, are important.

A Judge should guard against being lured to the point of being
compromised by gifts, introduction to exclusive networks that would usher

him or her to prestigious clubs or gatherings of the who’s who of this world,
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positive coverage and the maximization of whatever they say or do however
miniscule it may be, the ever-flowing praise from certain quarters that may
makert difficult for him or her to disappoint them come decision-making time.
It 1s necessary to keep a critical distance from anything oranybody that may
compromise one’s integrity, impartiality and independent decision-making.
A Judge should always be mindful, without being unduly suspicious, of the
existence of forces out there vying for the control of the institution in which
he or she serves. These are forces that want to secure your vote or support

whenever matters affecting them are before your court.

One of the worst betrayals of the legitimate aspirations of any nation
is by a Judge, whomakes decisions, not because he or she believes they
are correct, but in order to please a friend, “constituency” or a lobby or
pressure group. That is corruption of the worst kind. As functionaries in the
Constitutional and Supreme Courts, we must be our Brothers and our Sisters’
Keepers. We must establish some informal or formal and yet courteous and
effective peer-review mechanism that would allow us to raise concerns with
colleagues who appear to be doing a disservice to these courts, that are central

to the protection and promotion of our constitutional democracies.

Judges are themselves their best protectors and best guardians of the
institutions in which they serve. It will help us all to remember always that
power corrupts, and absolute power corrupts absolutely. Judges are human
and they individually and collectively wield enormous power. The potential
to be corrupted by this power and by those seeking to corrupt the system

always looms large.

Let me give some context to the magnitude of this danger based on the
powers vested 1n the South African Constitutional Court. The Constitution
of South Africa is the supreme law of the Republic. Any law or conduct
inconsistent with it is invalid to the extent of the inconsistency and falls to
be set aside by the Constitutional Court. The Constitutional Court is the
apex court in all matters and the final arbiter of the constitutional validity
of decisions taken by the President, Cabinet Members or Premiers etc and
laws made by Parliament and Legislatures. In sum, the Constitutional Court
has a say in virtually all matters because the Constitution has a bearing on
almost every matter of some 1importance in our country. The Constitutional

Court is the guarantor of our constitutional order. Subject to the separation
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of powers doctrine, which means what the Court says 1t means, the power of
our Constitutional Court 1s arguably immeasurable. And this could be very

dangerous 1f not handled with humaility, due sensitivity and care.

Nothing about the conduct of Judges, their public statements, decisions,
the trend in decision-making and the potency or otherwise of the reasoning,
should give any grouping, any sector of society, any political formation or any
class of people, a sound reason to believe that groups or associations which
hold certain world-outlooks are always guaranteed a favourable outcome. For
that would be a danger to a constitutional order and a recipe for a dictatorship
or anarchy, anarchy with time depending on who 1s on the recerving end of
the real or perceived mjustice.

When the highest court in the land gives a portion of the populationa
legitimate reason to believe, that it is not true to its constitutional mandate, but
is in the pocket of some powerful or influential personalities or institutions,
then public confidence in them, respect for them and theirmoral high ground
would be undermined. When it ceases to be or begins to look like 1t 1s not the
genuine conscience of the nation, but a tool, at the beck and call of some, then
it becomes easy to disregard its orders and to openly renounce it on solid

grounds and at times persuasively.

Courts that have given stakeholders reason to believe that they are
favourably disposed to some illegitimate interests, because they fear the
venomous bite of the power wielded by those they favour, are in no position
to protect any constitutional order. Such courts lack the capacity to fulfil their
role described by the late Justice Black of the United States Supreme Court, in

the following terms:

“Under our constitutional system, courts stand, against any winds that blow,
as a haven of refuge for those who might otherwise suffer because they are helpless,
weak, outnumbered, or because they are nonconforming victims of prejudice and

71

public excitement.

Historically, the Executive has been the most powerful institution of
governance. The tendency by the Executive to downplay the authority of

1 Chambers v Florida, 309 U.S 227, 241 (1941). Also see The Supreme Court: Reflections on the
Constitutional Protection of Human Dignity, Earl L Neal
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the Judiciary has been universally observed throughout the ages, with great
concern. This 1s what drove Chief Justice John Jay of the United States Supreme
Court who served as Chief Justice for five years from 1789 to 1795, to resign
from the position of Chief Justice, because he believed that the position lacked

prestige, to become the Governor of New York.

The South African Constitutional Court and the Protection of
Constitutional Order

The South African Constitutional Court has done a lot to protect and
promote our constitutional order. Laws that were passed without affording
the affected public the opportunity to participate meaningfully in the law-
making process, were set aside. Many Acts of Parliament were declared
constitutionally invalid by reason of their inconsistency with the Constitution.
Several decisions of the President and Members of Cabinet suffered the same

fate owing to their constitutional invalidity.

Educational, housing, employment and social welfare opportunities
or related matters were addressed by our Constitutional Court to give the
nation a sense that their constitutional democracy 1s safe mn the hands of a

truly independent Constitutional Court.?

The Constitution vests judicial authority of South Africa in the courts.?
It further provides that these courts are independent and subject only to the
Constitution and the law, which they must apply impartially. And this 1s the
freedom that the South African Judiciary has been left to enjoy.

Section 38 of the Constitution entitles any person to approach a
competent court, including the Constitutional Court, to vindicate his or her
constitutional rights. It does not have to be the aggrieved person herself who

2 See for example, Christian Education South Africa v Muster of Education 2000 (4) SA 757 (CC);
MEC for Educations KwaZulu-Natal and Others v Pillay 2008 (1) SA 474 (CC); Government of
the Republic of South Africa v Grootboom 2001 (1) (SA) 46 (CC); Mazibuko and Others v City of
Johannesburg and Others 2010 (4) SA 1 (CC);Residents of Joe Slovo Community, Western Cape
v Thubelisha Homes and Others (Centre on Housing Rights and Evictions and Another, Amicus
Curiae) 2010 (3) SA 454 (CC); Khosa and Others v Minister of Social Development and Others;
Mahlaule and Others v Minister of Social Developmentand Others 2004 (6) SA 505 (CC); Bhe and
Others v Magistrate, Khayelitsha and Others (Commussion for Gender Equality as Amicus Curiae),
Shibt v Sithole and Others; South African Human Rights Commussion and Another v President of the
Republic of South Africa and Another 2005 (1) SA 580.

3 Section 165 of the Constitution of the Republic of South Africa, 1996.



414 Anayasa Yargis1 31 (2014)

approaches the Court. Anyone may act on behalf of another who cannot act
on his or her own approach the Court. Additionally, anyone acting in the

public interest may approach the Constitutional Court for the same reason.*

As part of 1ts efforts to enhance access to justice, the South African
Constitutional Court, has over the years assisted indigent and unrepresented
litigants, whose papers are mcoherent by approaching bodies like the Legal
Aid South Africa, public interest litigation institutions, the General Council
of the Bar and the Law Society of South Africa to assist in prosecuting their

matters for free.

All of these achievements and much more were facilitated by the
mdependence enjoyed by our courts, including the Constitutional Court, to

decide cases without any interference whatsoever from any quarter.

Conclusion

The judicial function is seen by many as the last bastion in the defence
of individuals.°The Judiciary is the third branch of Government, the third
arm of the State. There simply can be no State or government without an

mdependent Judiciary in a genuine constitutional democracy.®

Appointment to the apex court of any constitutional democracy is a
special honour and rare privilege indeed. It must be treasured and allowed
to mnfuse m us an ever-abiding consciousness of the awesome responsibilities
that rest on our shoulders for the benefit of our nations, the vulnerable, the
voiceless and the forgotten poor. We are the bearers of the legitimate hopes
and aspirations of the millions that approach our courts daily, trusting that
as final arbiters of what is right or wrong, what is constitutionally valid or
invalid, we will refuse to be moved by the power, influence, fame and wealth
commanded by any of the parties or sympathetic lobby or pressure groups in

4 The Minister of Health and Others v the Treatment Action Campaign case (2002
(56) SA 721 (CC)) is but one of the cases where civil society approached the courts
acting on behalf of HIV positive mothers and children who were denied by the
government access to medication prescribed to curb mother to child transmission
of HIV.

5  Justice B Ngoepe, Vice President of the African Court: Judicial Dialogue between the African Court
and National Judiciaries, Arusha, Tanzania, 18-20 November 2013.

6 The Rule of Law in South Africa; Measuring Judicial Performance and Meeting Standards. The Hon.
MogoengMogoeng, Chief Justice of South Africa: Chair SuellaFernandes, Chair of Trustees, Africa
Justice Foundation, 25 June 2013
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matters before us. We will “administer justice to all persons alike without fear,

favour or prejudice, in accordance with the Constitution and the law.””

The Judiciary should never be “imperialised”, “adulterated” or
corrupted for any reason including the advancement of corrupt, illegitimate or
sectoral agendas. We owe our honour, our credibility, our moral high ground
and status as guarantors of any constitutional order and as the conscience of
our respective nations,to always frowningat all illicit attempts to corrupt our

independence as well as our jurisprudential and philosophical outlook.

I Thank You.

7 Schedule 2 of the South African Constitution





