Bireysel Bagvurulara Iliskin Kararlarm Etkileri

Dr. Gianni Buquicchio
Venedik Komisyonu Bagkani

Sayin Anayasa Mahkemesi Bagkani,
Sayin Baskanlar ve Uyeler,
Degerli Hanimefendiler, Beyefendiler,

Dostlar,

Tiirkiye Cumhuriyeti Anayasa Mahkemesinin kurulusunun 54.
yildoniimii gibi olumlu bir etkinligi kutlamak {izere - 6zellikle de gegen ay
bu sehri sarsmis olan menfur olaylardan sonra- bugiin Ankara’da olmaktan

biiytik memnuniyet duymaktayim!

Mahkemeniz, Tiirk Anayasasinin ve anayasanin temel taslari olan
demokrasinin, insan haklariin korunmasinin ve hukukun egemenliginin bir

savunucusu olarak iyi bir itibar kazanmustur.

Venedik Komisyonu olarak biz iilkeniz ile faal olarak ¢alismakta olup
Ceza Kanunu'nun belirli hiikiimlerine iliskin son goriisiimiiziin ardindan
su aralar Tiirkiye icin Internet kanunlar1 ve sokaga ¢ikma yasaklarina iligkin

olarak goriis hazirhiyoruz.

Ne var ki bugiin, bireysel basvurularda anayasa mahkemelerince
verilen kararlarin infazin1 ve bu kararlarin etkilerini mtizakere etmek tizere

burada toplanmis bulunuyoruz.

Malumunuz oldugu tizere insan haklarinin ulusal diizeyde korunmaya
baslanmas gerekir ve bu, anayasa mahkemelerinin roliiniin devreye girdigi
noktadir.

Devletler genellikle kendi anayasalari yoluyla insan haklarinin
korunmasimi temin ederler. Anayasada giivence altina alinan haklar1 koruyan
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anayasa mahkemesi anayasanin giivencesi olarak bilindigi i¢in gorevini etkili

sekilde yerine getirebilmelidir.

Bu mahkemelerin oynadigr bu onemli rol, iki yil 6nce Twitter ve
YouTube yasaklarina iliskin davalarda ve ayni zamanda gozaltinda tutulmaya
iliskin yeni meselelerde Tiirkiye Cumhuriyeti Anayasa Mahkemesince etkili
sekilde gosterildi.

2010 yilinda bireysel basvuru sistemini getirerek- ki bu benim ve
Venedik Komisyonunun biiyitk memnuniyetle karsiladigi onemli bir
basaridir- Tiirkiye kendi anayasasinda yer alan temel haklarin korunmasimni
daha da gticlendirdi.

Bu sekilde Tiirkiye, bireysel bagvurunun getirilmesine iligkin olarak
Venedik Komisyonunun Tiirkiye Cumhuriyeti Anayasa Mahkemesine
sundugu 2004 ve 2011 yillarina dair goriislerdeki onerilere uydu.

2011 yilina dair goriiste Tiirkiye'ye bireysel basvurunun getirilmesi
memnuniyetle karsilandi ve Anayasa Mahkemesinin yetki alaninin anayasal
meselelerle sinurli olmasi sebebiyle Anayasa Mahkemesinin, bazilarinin
korktugu gibi bir “siiper temyiz mahkemesine” doniismeyecegi sonucuna

varildi.

Sayin Bagkan,

Venedik Komisyonunun "Anayasa Yargisina Bireysel Erisime iliskin
Calismasi"nda (2010), erisimi ancak umumi mahkemeler, kamu denetgisi ya
da Parlamento tiyeleri araciligiyla miimkiin kilan dolayli bireysel erisimden bir
kurumun aracilig1 olmaksizin bireylerin bir kanuna ya da bir norma iliskin
anayasaya aykirilik iddialarin1 dogrudan ifade etmelerini saglayan dogrudan
bireysel erisime kadar gesitli erisim bic¢imleri incelendi.

Actio popularis (toplumun yarar1 gozetilerek tiglincii sahis tarafindan
acllmis dava), normatif anayasa sikayeti ya da en onemlisi tam anlamiyla
uygulanan bireysel bagvuru gibi gesitli usuller vardir.

Bugiin miizakere edecegimiz konu, tam anlamiyla uygulanan bireysel
basvuru ve bunun etkileridir.

Umumi mahkemeler dniindeki diger hukuk yollari tiiketilir tiiketilmez
bir birey, kendi temel haklarini ihlal eden bir kamu giicii eylemine ya da
islemine kars1 sikayette bulunabilir. Bu tiir yargilama usullerinde anayasa

mahkemesi kendi 6ntindeki davanin mesrulugunu yeniden sorgulamaz.
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Boyle tam anlamiyla uygulanan anayasa sikayetinin iglevi bireyin
anayasa ile gilivence altina alinan haklarini korumaktir. Tam olarak
uygulanan anayasa sikayeti, bireysel olarak anayasa yargisina yonelik en
kapsamli erisimdir ve boylelikle Venedik Komisyonunca bireysel haklarmn

korunmasinin en iyi yontemi olarak goriilmektedir.

Tiirkiye’de makul sekilde tercih edilen mekanizma, bireysel bagvuruyu
Avrupa Insan Haklar1 Sozlesmesinin de ele aldigi anayasal haklarla
simirlayan mekanizmadir. Bu, Anayasa Mahkemesinin Tiirk hukuk sistemi

kapsamindaki bir vatandasi ve bireyi korumasini saglamaktadir.

Elbette bdylesine kapsamli bir erisim, Anayasa Mahkemesinin fazla
is yiikii almasina neden olabilir ve sonug olarak usule iliskin mekanizmalar
Mahkemenin bu agir is (dava) yiikiinii etkili bi¢cimde ele almasini saglamak

zorundadir.

Bir filtraj sistemi getirdiniz ve sonuglar bu mekanizmanin iyi isledigini

gostermektedir.

Tiirkiye Cumhuriyeti Anayasa Mahkemesi, Avrupa’daki diger anayasa
mahkemelerine ¢alisma ziyaretlerinde bulunarak bireysel basvuruya kendini
hazirlamak ve ayrica konu ile ilgili bilgisini gelistirmek iizere elinden geleni
yaptu.

Avrupa Insan Haklar1 Mahkemesi ile verimli iliskileri oldu ve olmaya
da devam etmektedir. Anayasa Mahkemesinden pek ¢ok hukukcu ve
raportor, calisma ziyaretlerinde bulunup Strazburg Mahkemesinde biraz
vakit gecirdi hatta tecriibe kazanmak amaciyla kisa stireli donemler igin
Mahkeme Kalemlerinde calist1 ve biz simdi bunun verdigi iyi sonuglari

gorebiliyoruz.

[laveten Anayasa Mahkemesi; izlenecek yéntemi ve Tiirkiye'de insan
haklarinin korunmasinda ne yonde ek bir adim ortaya koydugunu agiklamak
i¢in tiim Tiirkiye’de umumi mahkemelerle akademik cevrelerle sivil toplum

orgiitleriyle ve diger ilgililerle seminerler diizenledi.

Avrupa Insan Haklari Mahkemesi 2013 yilinda Hasan Uzun karst
Tiirkiye davasindaki kararinda Tiirkiye Cumhuriyeti Anayasa Mahkemesi,
oniindeki bireysel bagvuru usuliiniin insan haklarinin ve temel 6zgiirliiklerin

korunmasma yonelik uygun bir mekanizma sagladigini tespit etti.
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Bu yontem, artik bir bagvuru Avrupa Insan Haklari Mahkemesine
yapilamadan tiiketilmesi gereken bir hukuk yolu olarak goriilmektedir.

Avrupa Insan Haklari Mahkemesinin istatistiklerinden su acikca
goriilmektedir ki tam olarak uygulanan bireysel bagvuru usuliinii getirmis
olan {ilkeler, getirmemis olan {ilkelere kiyasla Avrupa Insan Haklari
Mahkemesi 6niine daha az sayida dava getirme egilimindelerdir.

2010 yilinda Tiirkiye’ye getirilen bireysel basvuru usulii 2012 yilinin
Eylil aymnda uygulanmaya baglanmis ve bireysel basvuru usuliiniin
Strazburg'da Tiirkiye'ye iliskin dava sayisinin azalmasi yoniinde bir etkisi
olmustur.

O zamana dek Tiirkiye, yaklasik 18.000 dava ile Strazburg Mahkemesi
oniinde en yiiksek basvuru sayist bulunan {iilkeler arasindaydi. Derdest
basvuru sayist simdi 8.500’e diistii!

Tirkiye Cumhuriyeti Anayasa Mahkemesinin is (dava) yiikii, bu
hukuk yolunun bir sonucu olarak gercekten de artt1 fakat bu y1g1lma igin ¢ok
iyi hazirlanmistiniz ve bu durumu ¢ok iyi sekilde ele aldiniz. Tiirkiye’ye dair
davalarin- ¢ogunlukla- Tiirkiye’de sonuglanmasi onemlidir.

Bireysel basvuru wusuliiniin iilkenizde mevcut oldugu sekilde
siirdiiriilmesi boylelikle son derece 6nemlidir.

Elbette Venedik Komisyonunca ¢ikarilan hukukun istiinliigiine
iliskin listede o6zellikle vurgulandig1 {izere Tiirkiye Cumhuriyeti Anayasa
Mahkemesi kararlari, herhangi bir mahkemenin kararlari gibi bir hukuk
devletinde uygulanmali ve geregince infaz edilmelidir.

Bu, idari, yasama ve yarg: erklerinin yani tiim devlet kurumlarinin
Mahkeme Kkararlarina riayet etmek ve bu kararlar1 uygulamak zorunda
olduklar1 anlamina gelmektedir.

Sayin Bagkan,

Avrupa’da birkag iilkede Anayasa Mahkemelerine devletin diger
erklerince yersiz baskinin yapildigina giderek daha da ¢ok tanik olmaktayiz.

Bu, ya Anayasa Mahkemelerinin yarg: yetkilerini sorgulayarak ya da
yetkilerini smirlayan veya olusumlarimi denetlemeye yonelik yeni kanun
tasarilar1 hazirlayarak yapilmaktadir. Bu durum anayasanin sinirlarmi test
eder ve hatta bazen bu sirnurlar: ihlal eder.
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Venedik Komisyonu, bu tiir bir uygulamay1 siddetle kinamaktadir. Bu,
hukukun iistiinliigiine dayanan ve kuvvetler ayrili§1 prensibi ile yonetilen

demokratik devlet modeline aykir1 diismektedir.

Venedik Komisyonunun yeni kabul ettigi bir goriiste, Polonya Anayasa
Mahkemesi Kanunu ile ilgili degisikliklerin bu Mahkemeyi felce ugratacags,
demokrasiyi ve hukukun tstiinliiglinii tehlikeye atacak derecede etkinligini

azaltacagl sonucuna varild1.

Bu durum, bu mahkemelerin varliginin nasil tehdit edilebileceginin
talihsiz bir gostergesidir.

Maalesef anayasa mahkemelerinin tehlikede oldugu tek tilke Polonya
degildir. Bu yilin mart ayinda Venedik Komisyonu anayasa mahkemelerini
yersiz miidahaleye kars1 destekleyen bir bildiri kabul etti.

Bu baglamda, resmi sifat1 ile hareket eden kamu glicliniin, bir
kamu gorevi verilmemis bir bireyin yararlandigi ifade Ozgiirliigiinden

yararlanmadigini hatirlamak énemlidir.

Bu, ne var ki devlet kurumlarinin bir anayasa mahkemesi kararimni
agikca kabul etmemelerine engel olundugu anlamina gelmez. Fakat su anlama
gelir ki bu devlet kurumlari, kabul etsinler veya etmesinler, kararin yine de

uygulanacagini acik ve net olarak ifade etmek zorundadirlar.

Diger devlet kurumlar1 bir Anayasa Mahkemesine acik¢a saldirida
bulunduklarinda bu kurumun bagimsizliginin ve tarafsizliginin risk altinda
oldugunu hatirlamaliyiz. Anayasa yargisi, anayasal demokrasiye iliskin

kuvvetler ayriliginin 6nemli bir unsurudur.

Avrupa Konseyinin tiye devletleri, Konseyin temel ilkeleri ile yani
demokrasi, insan haklarmin korunmasi ve hukukun tstiinliigii ilkeleri ile
baglidir.

Anayasa Mahkemelerine yonelik tehditler, Avrupa Konseyinin temel
ilkelerinin agikca ihlal edildigini gosterir.

Venedik Komisyonu ve Diinya Anayasa Yargis1 Konferansi ihtiyathidir
ve anayasa mahkemeleri ne zaman diger devlet erklerince yersiz sekilde

saldirtya ugrarsa anayasa mahkemelerini desteklemeye hazirdir.
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Sayin Bagkan,

Degerli Hanimefendiler, Beyefendiler,

Tirkiye Cumhuriyeti Anayasa Mahkemesinin kurulusunun 54.
yildoniimii vesilesiyle tebrik ederek sozlerime son vermek isterim ve
Mahkemenizin katetmis oldugu basarili yolda devam etmeniz konusunda

Sayin Bagkan sizi ve bu Mahkemenin tiim mensuplarini desteklerim.

Beni dinlediginiz i¢in tesekkiir ederim.



The Effects of Judgments Concerning Individual
Applications

Dr. Gianni Buquicchio
President of the Venice Commission

President of the Constitutional Court,
Honourable Presidents and Judges,
Ladies and Gentlemen,

Friends,

I am very pleased to be in Ankara today — notably after the heinous
events that have shaken this city last month — to celebrate a positive event, the
54" anniversary of the Constitutional Court of the Republic of Turkey!

Your Court has built up a high reputation as a defender of the Turkish
Constitution and the values of democracy, the protection of human rights and
the rule of law which are the cornerstones of the Constitution.

The Venice Commission is actively working with your country and
following our recent opinion on certain provisions of the penal code — we are

now preparing opinions on Internet laws and on curfews for Turkey.

Today, however, we are gathered here to discuss the execution of

judgments of constitutional courts in individual cases and their effects.

As you are well aware, human rights protection needs to begin at the
national level — and this is where the role of constitutional courts comes in.

States, for the most part, secure the protection of human rights through
their constitutions. Since the constitutional court is known as the guarantor
of the constitution, protecting constitutionally guaranteed rights, this Court

must be able to carry out its task effectively.
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The significant role played by these courts was effectively demonstrated
by the Constitutional Court of Turkey in its cases regarding the Twitter and
YouTube bans two years ago as well as the recent questions regarding remand

in custody.

By introducing the individual complaints procedure in 2010 - an
important achievement for the Constitutional Court of Turkey that I and the
Venice Commission very much welcomed — Turkey has further strengthened
the protection of fundamental human rights contained in its Constitution.

In doing so, Turkey has followed the Venice Commission’s
recommendations in the 2004 and 2011 Opinions on the introduction of an
individual complaint to the Constitutional Court of Turkey.

The 2011 opinion welcomed the introduction of the individual
complaint in Turkey and came to the conclusion that it would not turn the
Constitutional Court into what some feared would be a “super supreme
court”, since the scope of the Constitutional Court’s jurisdiction was limited

to constitutional issues.

Mr President,

The Venice Commission’s Study on Individual Access to Constitutional
Justice of 2010, examined various forms of this type of access, starting with
indirect individual access — which enables access but only via the ordinary
courts, the Ombudsman or members of Parliament — to direct individual access,
which enables individuals to challenge the constitutionality of an act or a

norm directly without the intermediary of a body or institution.

And there are various forms, for instance, through the actio popularis,
through the normative constitutional complaint, or — most importantly — by
way of a full individual complaint.

It is the full individual complaint and its effects which we are going to

discuss today:.

Once other remedies before the general courts have been exhausted,
an individual may file a complaint against any act by a public authority that
breaches his or her fundamental rights. In such proceedings, the constitutional
court will not re-examine the legality of the case before it, but will instead

focus only on the constitutional aspects.
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The function of such a full constitutional complaint is to protect the
individual’s constitutionally guaranteed rights. The full constitutional
complaint is the most comprehensive individual access to constitutional
justice there is and is therefore considered by the Venice Commission to be

the best means of protecting individual rights.

In Turkey, the mechanism wisely chosen is one that restricts the
individual complaint to the constitutional rights also covered by the European
Convention on Human Rights. This enables the Constitutional Court to
protect any citizen and any individual under Turkish jurisdiction.

Of course, such wide access can bring about an overburdening of the
constitutional court and, as a consequence, the procedural mechanisms have
to enable the Court to deal with this heavy case-load effectively.

You have introduced a case-filtering system and the results show that

this mechanism works well.

The Constitutional Court of Turkey had done its utmost to prepare
itself for the individual complaint through study visits to other constitutional

courts in Europe and beyond to broaden its knowledge on the issue.

It also had and continues to have fruitful relations with the European
Court of Human Rights. Many legal officers and rapporteurs from the
Constitutional Court carried out study visits and spent some time at the
Strasbourg Court and even worked at the registry for short periods of time to

acquire experience — and we can now see the good results this brought about.

In addition, seminars were organised by the Constitutional Court
across Turkey with ordinary courts, academics, NGOs and other stakeholders
to explain the procedure and how it offers an additional step in the protection
of human rights in Turkey.

The European Court of Human Rights found, in its Decision in the case
of Hasan Uzun v. Turkey in 2013, that the individual complaints procedure
before the Constitutional Court of Turkey afforded an appropriate mechanism

for the protection of human rights and fundamental freedoms.

This procedure is now considered a remedy to be exhausted before an

application can be made to the European Court of Human Rights.
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It is clear from the European Court of Human Rights’ statistics that
countries which have introduced a full individual complaints procedure tend
to have a lower number of cases before the European Court of Human Rights
than those that have not.

The individual complaints procedure — introduced in Turkey in 2010,
became applicable in September 2012 — and had the effect of decreasing the
number of Turkish cases in Strasbourg.

Turkey, until then, was among the countries with the highest number of
applications before the Strasbourg Court with around 18 000 cases. These are
now down to 8 500 pending applications!

The caseload of the Constitutional Court of Turkey has indeed increased
as a result of this remedy, but you were well prepared for this onslaught and
have managed this situation well. It is essential for Turkish cases to be settled
— for the most part — in Turkey.

It is therefore of the utmost importance that the individual access
procedure be maintained in its current form in your country.

Of course, as the Venice Commission’s Checklist on the Rule of Law
greatly stresses, the judgments of the Constitutional Court of Turkey, like the
decisions of any court, must be implemented and properly executed in a State
governed by the Rule of Law.

This means that the Court’s judgments must be respected and executed
by all State bodies, the executive, the legislative and the judicial powers.

Mr President,

We are increasingly witnessing situations in several countries in
Europe, in which undue pressure is placed on constitutional courts by other
branches of government.

This is done either by questioning their jurisdiction or by drafting new
laws that limit their powers or aim to control their composition. This tests the
limits of the constitution and sometimes even breaches them.

The Venice Commission strongly condemns this type of practice. It
runs counter to the model of a democratic state based on the rule of law and
governed by the principle of the separation of powers.

An opinion adopted by the Venice Commission recently concluded
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that amendments to the Law on the Constitutional Tribunal of Poland would
paralyse this Tribunal and reduce its effectiveness to such an extent that it
would endanger democracy and the rule of law.

This is an unfortunate demonstration of how these Courts’ existence
can be threatened.

Unfortunately, Poland is not the only country where constitutional
courts are in danger. In March of this year, the Venice Commission adopted
a declaration supporting Constitutional Courts against undue interference.

In this context, it is important to remember that a public authority —
in its official capacity — does not enjoy the same freedom of speech as that
enjoyed by an individual not entrusted with such a public function.

This does not mean — however — that state bodies are prohibited from
publicly disagreeing with a judgment of the constitutional court. But, it does
mean that when they do so, they must make it clear that the judgment will
still be implemented, regardless of whether or not they agree with it.

We have to remember that when other state bodies publicly attack a
constitutional court, this institution’s independence and neutrality is put at
risk. Constitutional justice is a key component of the checks and balances of a
constitutional democracy.

The Member States of the Council of Europe are bound by the Council’s
fundamental principles: that of democracy, the protection of human rights
and the rule of law.

Threats to the Constitutional Courts are a clear violation of the Council
of Europe’s fundamental principles.

The Venice Commission and the World Conference on Constitutional
Justice remain vigilant and we are ready to support Constitutional Courts
where and whenever they are unduly attacked by other State powers.

Mr President,

Ladies and Gentlemen,

I'would like to end by congratulating the Constitutional Court of Turkey
on its 54" birthday and I encourage you, Mr President, and all the members of
this Court to continue on the successful path your Court has taken.

Thank you for your attention.





