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EDITORYAL

TFM, 2015 yilinda ticaret ve fikri miilkiyet hukuku i¢in bir uluslararas: akademik platform olma fikriyle
yayin hayatina bagladi ve bu say1 ile birlikte 9. yilin1 tamamlamis oldu. Artik arsivimizde ticaret ve fikri mulki-
yet sahasinda seckin ¢aligmalar ile dolu 18 say1 yer aliyor. Amacimiz hukuk literatiiriine, hukuk uygulamasina
ve en nihayetinde hukukun nihai hedefi olan adalet ve hakkaniyetin hayat bulmasina katki sunmaktir. Bu giz-
gide, ilk sayimizdan bu yana bizi yalniz birakmayan, yaz1 ve fikirleriyle destek olan herkese tesekkiir ediyoruz.

Ulkeler icin ekonomik bagimsizligin dnemi tartigilmazdir. Ticaret hayatini diizenleyen kurallarin ba-
gimsiz olarak sekillenmesi de ayni 6nemi haizdir. Teknolojik gelismelerin diinyay1 bir birim haline getir-
mis olmasi bu gercekligi degistirmemektedir. Insan ve esyanin dogasindaki ortak yonler nedeniyle birtakim
kurum ve kurallarin farkli toplumlarda veya farkli zamanlarda ayn: sekilde islemesi kaginilmazdir. Borglar
hukuku bagta olmak iizere, ge¢misten bu yana diinya {izerindeki bir¢ok hukuk sisteminin temel alanlar i¢in
ongordigli ¢oztimlerin ayni olmasi bunlarin dogasindaki benzerlik veya bir tiir temel kod yeknesakligindan
kaynaklanmaktadir.

Giiniimiiz uluslararasi ticaret hukukunun yeknesak kurallarinin temelinde, iilkelerin degil, uluslararasi
ticareti agirlikli olarak kontrol eden aktérlerin her iilkede farkli bir ulusal hukuk ile karsilasmak istememesi
ve bu nedenle 6zgiin ulusal hukuklara kars: cekimser olmasi yatmaktadir (Jiirgen Basedow, (2003), Worldwide
Harmonisation of Private Law and Regional Integration - General Report, Uniform Law Review, 1/2 33). Os-
manli Devletinin son yiizyilinda basta ticaret hukuku olmak tizere hukuk alaninda Batidan alinan kanunlarin
onemli bir yer tutmasi, Tanzimat'tan hemen sonra Batrdan kanun alma geleneginin ticaret kanunu ile bas-
lamasi, sanayi ve teknoloji alanindaki konumu sebebiyle bu alanda acil yasal diizenlemeye ihtiyact olmadig1
halde bu gelenegin fikri ve sinai miilkiyet haklar1 alanini diizenleyen marka, patent ve telif haklarina iliskin
mevzuatla devam etmesi dikkat cekicidir.

Bulundugumuz yil Tiirkiye Cumhuriyetinin 100. yilidir. Ticaret hukuku alanindaki ilk kanunun, Os-
manli Devleti tarihinde bir kirilma noktasi olan 1839 tarihli Tanzimat1 miiteakip Fransadan 1850 tarihinde
alinmasimin tizerinden iki asra yakin, Cumhuriyet'in kurulusunu miteakip yapilan hukuk reformu ve bu
kapsamda Batrdan alinan kanunlarin tizerinden yaklasik bir asir ge¢mistir. Kanunlar insan ve toplumun ay-
nasidir. Ancak bir toplum iginde, onun tarih ve kiiltiiriinden stiziilen kurallar, o toplumun sorunlarina care
tiretebilir. Bu nedenle kanun yapma siirelerinde iilke ve toplumun gergeklik ve ihtiyaglarinin ¢ok iyi analiz
edilmesi biiyiik 6nem arz etmektedir.

Hukuk uygulamasinin bu alandaki akademik ¢alismalar bakimindan biyiik kiymeti haiz oldugu tar-
tismasizdir. Zira her dosya ve her karar, hukukun hayata yansimasina dair onlarca tecriibe igermektedir. Bu
nedenle, ticaret ve fikri miilkiyet hukuku sempozyumlarina bulundugumuz yilda “yargi kararlar1” temasiyla
devam ettik.

Bu usule yarg1 ve sektor uygulamasi ile is birligi icinde devam etmek ve TEMde yerel ve uluslararasi uy-
gulamay1 6z1i1 bir sekilde yansitan ve bunlar i¢in 6neriler igeren ¢aligmalara yer ayirmak istiyoruz.

En icten saygilarimizla,

TFM
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EDITORIAL

TFM started its publication life in 2015 with the idea of becoming an international academic platform for
commercial and intellectual property law, and with this issue, it has completed its 9th year. Our archive now
includes 18 issues full of distinguished works in the field of commerce and intellectual property. Our aim is to
contribute to the legal literature, legal practice and finally to the realisation of justice and equity, which is the
ultimate goal of law. In this line, we would like to thank everyone who has not left us alone since our first issue
and who has supported us with their articles and ideas.

The importance of economic independence for countries is indisputable. The independent rulemak-
ing regulating the commercial life is of the same importance. The fact that technological developments have
turned the world into a unit does not change this reality. It is inevitable that some institutions and rules will
function in the same way in different societies or at different times due to the common aspects in the nature
of human beings and goods. The fact that the solutions envisaged by many legal systems in the world since the
past, are the same for the basic areas especially in the law of obligations, is due to the similarity in their nature
or a kind of basic code uniformity.

In the basis of the uniform rules of today’s international commercial law lies the fact that not countries,
but the actors who predominantly control international trade do not want to encounter a different national
law in each country and therefore abstain from unique national laws (Jiirgen Basedow, (2003), Worldwide
Harmonisation of Private Law and Regional Integration - General Report, Uniform Law Review, 1/2 33). It is
noteworthy that in the last century of the Ottoman Empire, the laws taken from the West in the field of law,
especially in the field of commercial law, occupied an important place; that the practice of adaptation of laws
from the West started with the commercial law immediately after the Tanzimat; and that this practice contin-
ued with the legislation on trademarks, patents and copyrights regulating the field of intellectual and indus-
trial property rights, although there was no urgent need for legal regulation in this field due to its position in
the field of industry and technology.

It is the 100th anniversary of the Republic of Tiirkiye. Nearly two centuries have passed since the first law
in the field of commercial law was obtained from France in 1850 following the Tanzimat of 1839, which was
a breaking point in the history of the Ottoman Empire, and nearly a century has passed since the legal reform
following the establishment of the Republic and the laws adapted from the West within this scope. Laws are
the mirror of human and society. Only the rules filtered from the history and culture of a society can produce
solutions to the problems of that society. For this reason, it is of great importance to analyse the reality and
needs of the country and society very well in law-making process.

It is indisputable that the practice of law is of great value in terms of academic studies in this field. Be-
cause each file and each decision contain dozens of experiences regarding the reflection of law on life. For this
reason, we have continued the symposiums on commercial and intellectual property law with the theme of
“judicial decisions” in this year.

We would like to continue in this way, in co-operation with the judicial and industrial practice, and to
lay place in the TEM for studies that succinctly reflect local and international practice and include suggestions
for them.

With our best regards,
TFM
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