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Sunus

Degerli Okuyucu,

Bu say1 ile Marmara Business Review yayin hayatina ilk adimini atmaktadir. Marmara
Business Review, Marmara Universitesi Isletme Fakiiltesinin hakemli dergisi olarak
isletme yazinina akademik, kaliteli ve etik ¢ergeve icinde degerli ¢alismalar kazandir-
may1 hedeflemektedir.

Bilgi paylasiminin ve ayni zamanda bilgi kirliliginin arttig1 giinlimiizde 6zgiir, etik
ve kaliteli akademik ¢aligmalarin 6zenli bir hakem degerlendirme siirecinden gece-
rek hedef kitlesi ile bulugmas, bilimselligin korunmasi, yeni ufuklarin, tartisma ve ile-
tisim kanallarmin agilmasi, bu bilimsel atmosferin akademisyenlere, uygulamacilara
ve politika belirleyicilere katki saglamasi biiyiik 6nem tagimaktadir. Bu hedef dogrul-
tusunda; Marmara Universitesi Isletme Fakiiltesi dergisi Marmara Business Review,
kaliteden 6diin vermeksizin giincel konular: ve arastirmalar1 yilda iki kez Haziran ve
Aralik aylarinda okurlarina sunarak Tiirkiyede oldugu kadar uluslararasi yazina da
katkilar saglamayi hedeflemektedir. Fakiiltenin egitim dilleri olan Tiirkge, Ingilizce
ve Almanca yayinlar1 okurlarina sunmay1 hedefleyen dergi, hukuk, pazarlama, ire-
tim y6netimi, organizasyon, yonetim, muhasebe, finansman, insan kaynaklari, say1-
sal yontemler, bilgi sistemleri, isletme ¢evresi, kiiresellesme, stratejik yonetim, tedarik
zinciri, liderlik, girisimcilik ve inovasyon gibi bircok alanda isletmenin farkli konula-
rina yer vermeyi amaglanmaktadir. Kavramsal ¢alismalar, ikincil veri analizleri, mo-
delleme caligmalari, nitel ve nicel aragtirmalarin okurlari ile bulugmas: hedeflenmek-
tedir. Ayrica multi-disipliner bir anlayis icerisinde isletme yazinina katki saglayacak
sosyoloji, psikoloji, ekonomi, antropoloji, istatistik, matematik gibi farkl disiplinler-
deki ¢aligmalarin da dergide yer almast bilimsel gelisimi beraberinde getiren 6zgiir bir
tartigma ortami yaratacaktir.

Bu say1 ile deger yaratmay1 hedefleyen ve yakin bir gelecekte uluslararas: endekslerde
taranan saygin bir dergi olma amaciyla yola ¢ikmis Marmara Business Review, akade-
misyenler ve uygulamacilardan ¢aligmalari ile katilimlarini beklemektedir.

Saygilarimizla,

Marmara Business Review
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Dear Reader,

With this issue, Marmara Business Review is taking its first step into its publication
life. As a peer-reviewed journal of Marmara University Faculty of Business Administ-
ration, Marmara Business Review aims to contribute to literature with academic, high
quality and valuable studies within an ethical framework.

In today’s environment where there is high information sharing and at the same time
high information pollution, enabling independent, ethical, qualified academic studies
to reach their target audience through a rigorous peer evaluation process is of great
importance. Further, acting with objectivity, opening new horizons, opening up de-
bate and communication channels, contributing to the academics, practitioners and
policy makers with a scientific atmosphere also have great importance. In line with
this goal; the Journal of Marmara University Faculty of Business Administration, Mar-
mara Business Review, aims to make contributions to both Turkish and internatio-
nal literature by presenting its readers current topics and researches twice a year, in
June and December, without compromising on quality. The journals intention is to
present the publications in the faculty’s educational languages; Turkish, English and
German. Business subjects in various areas like law, marketing, production manage-
ment, organization, administration, accounting, finance, human resources, quantita-
tive methods, information systems, business environment, globalization, strategic ma-
nagement, supply chain management, leadership and innovation will take place in the
journal. It is aimed to bring forward conceptual studies, secondary data analysis, mo-
delling studies, qualitative and quantitative researches to the readers. Additionally, inc-
luding different disciplines that will contribute to business literature with a multi-dis-
ciplinary approach like sociology, psychology, economy, anthropology, statistics and
mathematics will create a free discussion environment and bring academic progress.

Aiming to create value and become a reputable journal cited in international indexes
in the near future, Marmara Business Review, is waiting the participation of academics
and practitioners with their studies.

Regards

Marmara Business Review



Sehr geehrte Leserin und sehr geehrter Leser,

Sie halten die erste Ausgabe der Fachzeitschrift “Marmara Business Review” in Thren
Hénden. Diese begutachtete Zeitschrift hat sich als Ziel vorgenommen, unter Berii-
cksichtigung ethischer Prinzipien akademische Artikel auf hochstem Niveau zu ve-
roffentlichen.

Es ist heute, im Zeitalter von — oftmals irrefithrender - Informationsiiberflut wichti-
ger denn je, dass qualitativ hochwertige, akademische Werke nach einem sorgfiltigen
Begutachtungsprozess ihre Leserschaft erreichen. Nur so kann Wissenschaft die Dis-
kussion zwischen Akademikern, Individuen aus der Wirtschaft sowie Politikern er-
moglichen. Die Marmara Business Review, Fachzeitschrift der Fakultit fiir Betrieb-
swirtschaftslehre der Marmara Universitit, mochte durch seine Verdffentlichungen
Zweimal im Jahr (Juni und Dezember) zu aktuellen Themen und Forschungsergeb-
nissen sowohl in der Tiirkei als auch auf internationaler Ebene einen Beitrag leisten.

In der Zeitschrift méchten wir in den drei Sprachen unserer Abteilungen Artikel zu
diversen Disziplinen der Betriebswirtschaft, wie zB Recht, Marketing, Produktions-
management, Unternehmensfithrung, Organisation, Buchfiihrung, Finanzierung,
Personalmanagement, quantitative Methoden, Wissensmanagementsysteme, Unter-
nehmsumwelt, Globalisierung, strategisches Management, Lieferkettensysteme, Ent-
repreneurship sowie Innovation veréffentlichen. Wir sind der Ansicht, dass auch
interdisziplinare Werke, die in den Bereichen Soziologie, Psychologie, Volkswirtsc-
haftslehre, Antropologie, Statistik und Mathematik angesiedelt sind, eine geeignete
akademische Platform in unserer Zeitschrift finden werden.

Die Zeitschrift Marmara Business Review wird in Kiirze auch in internationalen Pub-
likationsindexen gelistet werden. Wir wiirden uns freuen, wenn sowohl Akademiker
als auch Experten aus der Wirtschaft ihre Artikel bei uns einreichen.

Mit freundlichen Griissen

Marmara Business Review
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ISLETMELERDE KONTROL VE DENETIiM KAVRAMLARININ
DOGRU KULLANILMASI AMACINA YONELIK KAVRAMSAL
BiR INCELEME

Nuran COMERT U]

Oz

Ingilizcede “contro” ve “audit” kavramlari, anlamlari pek de birbirine karistirilmayan iki ayr1 sézciikle
ifade edilirken bunlarin Tiirkge karsiliklar: olan “kontrol” ve “denetim” kavramlar: siklikla birbirine
karistirilmakta ve zaman zaman da birbirinin yerine kullanilmaktadir. Revizyon, teftis, murakabe gibi
biraz daha eski dili yansitan sozciikler de isin igine girdiginde tam bir kavram kargasas1 yasanmaktadir.
Ozellikle ticari ve mali mevzuat ile ilgili diizenlemelere baktigimizda kontrol kavrami denetimle
karigtirilmakta, bunun devamui olarak da isletmelerde i¢ kontrol ve i¢ denetimin islevleri ve bu islevleri
tstlenme sorumluluklar iyi anlagilamamaktadir. Kavramlara dogru anlamlar yiiklemedigimiz
stirece o kavramlara dayali dogru yapilar kurma ihtimalimiz diisiik demektir. Bu amagla bu ¢alisma
kapsaminda 6ncelikle kontrol ve i¢ kontrol kavramlari daha sonra da denetim ve i¢ denetim kavramlar1
¢6ziimlenerek aralarindaki farklar ortaya konulmus ve bu baglamda i¢ kontrol ve i¢ denetimin orgiit
kapsaminda nasil yapilandirilmas: gerektigine 151k tutulmaya ¢alisilmistir.

Anahtar Kelimeler: Kontrol, I(; Kontrol, Denetim, Bagimsiz Denetim, Ig Denetim.

A CONCEPTUAL ANALYSIS TOWARDS CORRECT USAGE OF
CONTROL AND AUDIT CONCEPTS

Abstract

In English, control and audit concepts are used as two different concepts. However, Turkish equivalents
of audit and control concepts are often confused and sometimes used interchangeably. Moreover, when
the similar concepts used in older language, such as “revizyon’, “teftis”, “murakabe” (revision, inspection,
and supervision) are involved; there is a complete confusion of concepts. Especially when we look at
the regulations related to commercial and financial legislation, the concept of control is confused with
audit, and as a consequence, the functions of internal control and internal audit in businesses and their
responsibilities to undertake these functions are not well understood. As long as we do not give correct
meaning to concepts, we are less likely to construct “right” structures based on those concepts. For this

purpose, the concepts of control and internal control and then audit and internal audit concepts were

'l Prof. Dr., Marmara Universitesi, Isletme Fakiiltesi, nurancomert@marmara.edu.tr



Nuran COMERT

analyzed and the differences between them were put forward in this study. In this context, shedding
light to structuring internal control and internal audit within the organization was aimed.

Keywords: Control, Internal Control, Audit, Internal Audit, Independent Audit.

l. Giris

Ingilizcede control ve audit kavramlari, anlamlar1 pek de birbirine karistirilmayan iki ayri
sozcukle ifade edilirken bunlarin Tiirk¢e karsiliklari olan kontrol ve denetim kavramlari
siklikla birbirine karistirilmakta ve zaman zaman da birbirinin yerine kullanilmaktadir.
Revizyon, teftis, murakabe gibi biraz daha eski dili yansitan s6zciikler de isin igine girdiginde
tam bir kavram kargasas: yasanmaktadir. Ulkemizde bu konularda gozetim ve diizenleme
yetkisi olan kurum ve kuruluslar biraz da Amerika’y1 yeniden kesfetmeye gerek yok anlayisini
benimsedikleri i¢in, yeni diizenlemeler yaparken, eski uygulamalarin olumlu etkilerini
de ortadan kaldirabilecek sekilde davranmakta, akademik bir temelde birlesip dogrusunu
benimsemek yerine her biri kendi ¢eviri anlayisini esas almaktadir. ! Hig siiphesiz bu durum
yoneticiler, isletme sahipleri ve uygulamacilar arasinda problem yaratmakta ve isletmelerde
orgiitsel ¢atigmalara neden olmaktadir. Birbirinden neredeyse habersiz bir sekilde bilimsel
calismalar yapanlar da —ozellikle denetim ve isletmecilik alaninda ¢alisanlar— bu kavramlar:
birbirinin yerine kullanabilmektedirler.

Siiphesiz Tiirk isletmecilik hayati igin bu kavramlar igerik itibariyle ¢ok yeni degildir. Ozellikle
karma ekonomik modelin benimsendigi Cumhuriyetin yaklasik ilk 50 yillik déneminde kamu
iktisadi tesekkiillerinde, banka ve sigorta sirketlerinde teftis olarak ifade edilen islev, bugiin i¢
denetim olarak ifade edilen isleve, Eski Tiirk Ticaret Kanunumuzda (TTK'da) yer alan murakiplik
ise bagimsiz denetime benzemektedir. Ancak bu islevlerin ¢agin gelismelerine uygun, kuruma
deger katan etkili ve verimli bir sekilde caligir hale getirilmesi hep eksik kalmustir. Ozellikle Avrupa
Birligi (AB) uyum siirecinde mevzuatta yer alan bu miiesseseler stirekli elestirilmis ve dolayisiyla
uyum kapsaminda ister istemez teftis ve murakabe anlayisini degistirme ihtiyaci dogmustur. Bu
baglamda halka agik isletmelerle para ve sermaye piyasalarinda faaliyet gosteren isletmeler igin
diizenleme yapma yetkisi olan kurumlar diinyadaki modelleri mevzuata uyarlamislar ancak bunu
ceviri gelenegi ile gerceklestirirken, kavramlarda titizlik gostermedikleri i¢in kavram kargasasina
sebep olmuslardur. Stiphesiz bu konuda literatiire katk: verenleri de ayr1 tutmamak gerekir. Ancak
uygulamaya yon verenlerin sebep oldugu kavram kargasasinin etkisi biraz daha fazla olmaktadur.

1" Nitekim Bankacilik Diizenleme ve Denetleme Kurulunun 1 Kastm 2006 tarihinde yayinlamis oldugu Bankalarin I¢

Sistemleri Hakkindaki Yonetmelik ten 6nceki diizenlemelerinde bankalar i¢in i¢ kontrol ve teftis birimlerini kapsayan
bir denetim sistemi modelini 6rnek olarak yayinlamasi, diger isletmelerin de yanls kurgulanmis bir modeli aynen
uygulamalarina sebep olmustur. SPK da bu modeli sorgulamadan aynen benimseyerek 14 Temmuz 2003 tarihinde
yaymnlamis oldugu Araci Kurumlarda Uygulanacak I¢ Denetim Sistemine Iliskin Esaslar Hakkinda Teblig de
kavram kargagasini koriikleyen bir diizenleme yapmustir.
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Diizenlemelere baktigimizda ozellikle kontrol kavrami denetimle karistirilmakta, bunun
devamu olarak da i¢ kontrol ve i¢ denetimin islevleri ve bu islevleri iistlenme sorumluluklar:
karistirilmaktadir.

Kavramlara dogru anlamlar yiiklemedigimiz siirece o kavramlara dayali dogru yapilar kurma
ihtimalimiz diisiik demektir. Bu tilkenin bir vatandasi olarak her giin yasadigimiz sorunlar1 kendi
mesleki birikimimle anlamaya ve degerlendirmeye calisirken, 6zellikle bireysel olarak kontrol
mantigimizin gelismemis olmasinin bir sebebinin de bilingaltina yerlestirilmis olan yanls
anlamlardan kaynaklandigini diisiiniiyorum. Bu yazi bu diisiinceden hareketle kaleme alinmistir.

Bu amagla bu ¢alisma kapsaminda 6ncelikle kontrol ve i¢ kontrol kavramlar: daha sonra da
denetim ve i¢ denetim kavramlar1 ¢oziimlenerek aralarindaki farklar ortaya konulmus ve bu
baglamda i¢ kontrol ve i¢ denetimin 6rgiit kapsaminda nasil yapilandirilmas: gerektigine isik
tutulmaya ¢aligilmigtir.

2. Kontrol Kavrami

Kontrol sézctigii dilimize Fransizcadan ge¢mis olup Latince counter-roll (contre-roll= karsit kayit)
sozcligiiniin kisaltilmigidir. S6zciigiin bugiinkii anlamini ifade eden kullanimi 14. YY a dayaniyor.
1422de contre-role olarak ¢ift tutulan kayit anlaminda digerini kontrol i¢in kullanilmistir. 2

Tiirkgede de benimsendigi tizere Control, Fransizcada isin dogru yapilip yapilmadigini inceleme
anlamina gelirken, Ingilizcede esas olarak yénetme, yoneltme ve zapt etme giicii ve yetkesi (otorite)
anlamina gelmektedir. Ancak Fransizcadaki anlamina benzer sekilde hesap incelemesi anlamini
da tasimaktadir.

Bilimsel yonetime katkida bulunan ve bugiin de gegerli olan yonetim ilkelerinin evrenselligini
ortaya koyan Henri Fayol, kontrolii yonetsel isin bir parcasi olarak kabul ederek bir isletmede
islerin programa, verilen talimatlara ve kabul edilen ilkelere gére yiiriyiip yiiriimediginin
dogrulanmasi olarak tanimlamistir. Yonetim biliminin bugiine kadar gelisiminde ¢ok cesitli
kontrol tanimlar1 yapilmakla birlikte Fayol'un klasik yaklagimi gegerliligini korumugtur.

Fayol, yonetimin kontrol etme islevini soyle tanimlamaktadir (Sengiil, 2007): “Kontrol her seyin
verilen emirlere ve var olan kurallara uygun sekilde olmasini gozetlemektir”.

Fayol’a gore kontrol islevinin amaci orgiitiin isleyisindeki hata ve eksiklikleri ortaya ¢ikararak
gidermek ve tekrarini 6nlemektir. Kontrol eylemi dogrudan yoneticiler tarafindan yerine
getirilebilecegi gibi bu gorev yardimcilara da birakilabilir. Kontrol eylemlerinin yogun ve
karmagik oldugu orgiitlerde bu is i¢in 6zel birimler olusturulmalidir. Kontroliin etkili olabilmesi
igin zamaninda yapilmasi ve yaptirimlarla desteklenmesi gerekir. Kontrol eyleminin yerine
getirilmesi Orgiitiin isleyisini engellememelidir. Dolayisiyla kontrol eyleminin kapsami ve

2 Le Nouveau Petit Robert Dictionnaire de la langue frangaise, Paris, 1993, sayfa 2840.
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sinirlart agik bir bicimde belirlenmelidir. Fayol, bu noktada icraci birimlerle kontrol birimleri
arasinda olasi gorev ve yetki karmasikliginin 6nlenmesini 6nermektedir. Kontrol eylemi, karar
alma ve uygulama eylemi degildir. Orgiitiin isleyisine iliskin karar alma ve uygulama eylemleri
diger birimler tarafindan yerine getirilmekle orgiitte bir is boliimii gerceklesmis olmaktadir.
Orgiitiin bagarisi i boliimiiniin iyi yapilmasina ve birimlerin kendi gorev ve yetki alanlar1 digina
¢itkmamasina baglhdir. Bu anlamda kontrol eylemini gerceklestirenler yapilan islerin orgiitiin
hiyerarsik isleyis, plan ve amaglarina uygunlugunu denetlemekle yiikimliidiirler. Fayol’a gore iyi
bir kontrol sisteminin varlig1 yonetim eylemini destekler ve 6rgiitiin yikimina neden olabilecek
sorunlarin tespitine olanak saglayabilir. Kontrol islevi, yonetimin diger islevler gibi siirekli bir

sekilde dikkat gerektiren ve sanat niteligi tastyan bir islevdir (Sengiil, 2007).

EW. Taylor ile gelismeye baslayan bilimsel yonetim yaklagimmin verimlilik temeline dayali
anlayisinin dogasinda yatan kontrol anlayis1 Fayol'un yaklasimiyla yonetsel bir islev olarak yerini
bulmustur. Fayol'un klasiklesen yonetim siireci yaklasimina gére kontrol yonetimin bes temel
islevinden—Planlama, orgiitleme, yiiriitme, esgiidiim ve kontrol— biri olup isletmenin faaliyet
sonuglarin: tespit ederek diger fonksiyonlarin neyi nasil ve hangi dl¢iilerde bagardigini ortaya
koyar. Daha 6nce de vurguladigimiz {izere bu anlayisa gore kontroliin asil amaci, hatalari ve zayif
noktalar1 ortaya ¢ikarmak, diizeltici onlemler alarak bunlarin tekrarini engellemektir. Bu yoniiyle
kontrol tipk: bir 6lgme tartma islemi gibi yoneticinin isletmede yapilan ve tamamlanan igleri
degerleme ve diizeltme faaliyetidir (Hodgetss, 1999).

Taylor ve Fayol'u izleyen donemlerde yonetim bilimi yaklasimlari ¢ergevesinde yapilmis gesitli

kontrol tanimlarini su sekilde siralayabiliriz 3:

Hugo Diemere gore kontrol, yonetimden ne yapilmasi gerektiginin ve isletmenin tiim
birimlerinde ne yapildiginin bilinmesini isteyen bir yonetim ilkesidir. Eger yapilmasi gereken ile
yapilan arasinda fark varsa kontrol, bu farkin neden olustugunu bilmek demektir. Kontrol; hata,
eksiklik veya agir1 maliyetlerin {istesinden nasil gelinecegini bilmek ve bunun geregini yerine

getirmek anlamina gelmektedir (Diemer, 1924).

Webster R. Robinson (1925) ise kontrolii isletme orgiitiintin sekiz temelinden altincist olarak
belirlemis ve isletmenin genel mudiirii ve ist diizey yoneticilerine isletme faaliyetlerinin
verimliligi, isletmenin gegmiste ve bugiin neler yaptig, gelecekte neler beklenebilecegi konusunda

stirekli, hizli ve dogru bilgi sunma yollarini kapsayan temel olarak tanimlamistir.

Davis (1940) ise kontrolii, isletmenin yonerge ve kilavuzlar: ile faaliyetlerinin yonetimi ve
diizenlenmesi olarak tanimlamuistir. Davis kontroliin alt iglevini ise rutin planlama, programlama,

hazirlik, sevk, yonlendirme, gézetim, karsilastirma ve diizeltici islem olarak siralamistir.

3 Bukonuda ayrintili inceleme igin bakiniz, Fatih Kulak; Merkez Bankalarinda I¢ Kontrol ve I¢ Denetim: Kavramsal

Gergeve ve Tiirkiye Cumhuriyet Merkez Bankas'nda I¢ Kontrol ve I¢ Denetimin Etkililigi Konusunda Bir
Degerlendirme.
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Dimock'un (1945) tanimina gore kontrol, yonetsel emir ve beklentilerin ne derece basarildigina
karar vermek tizere, belirlenmis amaglar ve standartlar 1s18inda mevcut performansin analiz

edilmesidir.

B.E. GoetZ’in (1949) kontrol tanimina gére kontrol, planlara uyum saglanmasini igerir. Goetze
gore program galisincaya ve hedeflerine ulasilincaya degin astlar talimatlandirilmals, yonetilmeli,

glidiilenmeli, denetlenmeli ve diizeltilmelidir. Yonetsel kontroliin amaci ve icerigi budur.

W.H. Newman (1951) kontrolii yonetimin bir stireci olarak agiklamakta, faaliyet sonuglarinin
planlara olabildigince uyuldugunun gériilmesi olarak tanimlamaktadir. Bunun geregi olarak
standartlarin konmasi, ¢aliganlarin bu standartlara ulagmak igin tesvik edilmesi, gerceklesen
sonuglarin standartlarla karsilastirilmasi ve bagar1 planindan sapmalar oldugunda diizeltici islem

yapilmas: gereklidir.

D.S. Sherwin (1956) kontroli, faaliyetleri 6nceden belirlenmis standartlara gore diizenleme isi

olarak tanimlamaktadir.

H. Koontz (1958) yonetimin islevlerini planlama, 6rgiitleme, personel saglama, yoneltme
ve kontrol etme olarak siralamis ve kontrold, planlarin eyleme doniistigiinden emin olmak
i¢in astlarin faaliyetlerinin 6lgiilmesi ve diizeltilmesi olarak tanimlamistir. Koontz, Fayoliin
tanimina atifta bulunarak kontroliin isletmedeki her sey, tim ¢alisanlar ve islemlere yonelik
eylemler oldugunu belirtmektedir. Koontz’a gore kontrol siireci ti¢ asamadan olusmaktadir: (1)
standartlarin belirlenmesi, (2) performansin standartlarla karsilagtirilmas: ve (3) sapmalarin

diizeltilmesi.

Koontz ve O’Donnella (1959) gore ise kontrol, islemlerin planlara uyum géstermesini saglamak
igin tasarlanmis faaliyetleri icerir. Yani planlarin bagarilmasini saglamak tizere astlarin

faaliyetlerinin 6l¢tilmesi ve diizeltilmesidir.

Reevesve Woodward (1970) ise kontrolii tam olarak faaliyetlerin istenen sonuglar1 dogurdugundan
emin olma gorevi olarak tanimlamiglardir. Bu bakimdan kontrol, faaliyetlerin sonug¢larinin

izlenmesi, geri bildirimlerin incelenmesi ve gerekirse diizeltici islemlerin yapilmas ile sinirhidir.

Yonetim kontrolii kavramina vurgu yapan Mockler (1970) ise kontrolii, performansin
onceden belirlenmis standartlara uygun olup olmadiginin belirlenmesi, kurumsal amaglarin
basarilmasinda beseri ve diger kurumsal kaynaklarin miimkiin olan en etkili ve verimli sekilde
kullanilip kullanilmadig1 ve gerekli olan iyilestirici 6nlemin alinip alinmadiginin arastirilmasi

amaciyla isletme yoneticileri tarafindan gergeklestirilen sistematik bir ¢aba olarak tarif etmistir.

Gerek bilimsel yonetim yaklagimlarinda gerek uygulamada yapilan tiim kontrol tanimlary, islerin

gercek durumu hakkinda bir yoklama ve karsilastirma unsuru icermektedir.
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Diinya uygulamalarina yon verici bir etki giictine sahip olan COSO, - Committee of Sponsoring
Organisations * I¢ Kontrol-Biitiinlestirilmis Genel Cerceve baglikli raporunda, isletmeler igin érnek
teskil edecek bir i¢ kontrol modeli ortaya koyarken 6ncelikle herkesin kabul ettigi bir kontrol
tanimi yapmaya caligmis, ancak siiregte boyle bir ortak tanim yapmanin ne kadar gii¢ oldugu
konusunda bir tespit de ortaya koymustur.

COSO s6z konusu ¢aligmanin arastirma sathasinda toplumun her kesimine sorular sormak
suretiyle insanlarin kontrol denilince neyi anladigini belirlemeye calismistir. Arastirmanin
sonucunda kontrol kavramina insanlarin 6nemli bir kisminin su anlamlar ytikledigi anlagilmistir;
gliclin kullamlmasi, kisitlanmasi ya da kontrolii; rehberlik etmek veya yonetmek amach giic ya
da otorite; yapilan islerin diizene sokulmasi, yonetimi ve koordinasyonu, bir sistemin isleyisini
diizenleyen veya yonlendiren mekanizma. COSO bu tanimlardan yola ¢ikarak, biitiin kontrol
tanimlarinin ortak noktasini bulmaya caligmis ve bunlardan somut olarak iki ¢ikarim yapmustir;

o Amag belirleme
« Bu amaglara ulagabilmek i¢in eylemlerde -yéonlendirme, yol gosterme, kisitlama, diizenleme,
yénetim gibi—bulunma.

COSO'ya gore kontroliin gerceklestirilebilmesi icin 6nceden belirlenmis amaglara gereksinim
vardir. Amag olmadan kontroliin bir yarar1 olmaz.

COSO bu gergevede kontrolii amaglara ulasmak icin birilerinin ve/veya herhangi bir seyin,
ornegin bir isletmenin ¢alisanlarinin, bir birimin veya tiim isletmenin etki altina alinmas: seklinde
tanimlamustir.

COSO komitenin sponsorlarindan biri olan Uluslar Arasi I¢ Denetgiler Enstitiisii (ITA), Mesleki
Uygulamalar Cergevesi (IPPF) kapsaminda kontrolii su sekilde tanimlamustir;

“Kontrol, riskleri yonetmek, belirlenmis amag ve hedeflere ulasma olasiligint artirmak
amactyla yonetim, yonetim kurulu ve diger ilgililerce, yapilan her tiirlii eylemdir.
Yonetim amag ve hedeflerin basariimast i¢in makul bir giivence saglayacak yeterli
performans eylemlerini planlar orgiitler ve yiiriitiir”

IIA ile paralel diizenlemeler yapan Avrupa I¢ Denetgiler Enstitiileri Konfederasyonu (ECIIA)
kontrolii; “yonetimin, amag ve hedeflere ulasma konusunda makul giivence saglayacak yeterli
faaliyetleri planlamas, organize etmesi ve yiiriitmesi” seklinde agiklamaktadir.

4 coso, Destekleyici Orgiitler Komitesi Amerika Birlesik devletlerinde ilk kez 1985 yilinda Hileli Finansal
Raporlama Ulusal Komisyonuna destek saglamak amaciyla kurulmus bir 6zel sektor girisimidir. Esas olarak hileli
finansal raporlamaya yol agabilen ihmal edilmis ya da dikkatten kagan etkenler tizerinde galigir ve halka agik sirketler,
bagimsiz denetgiler, Amerikan Sermaye Piyasas1 Kurulu(SEC) ve diger diizenleyiciler ile egitim kurumlar1 igin
tavsiyeler geligtirir. {lk baskaninin adi James C. Treadway oldugu i¢in komisyon bu kisinin adiyla da anilmaktadur.
Bugiin dinyanin her tarafinda kurumsal yonetim, is ahlaki (business ethics), ig kontrol, kurumsal risk yonetimi,
hile ve finansal raporlama konularina elestirel bir bakisla rehberlik saglayan bir kurum olarak kabul gérmektedir.
Bu komitenin destekleyicisi bes mesleki 6rgiit (AAA-Amerikan Muhasebecilik Kurumu, AICPA-Amerikan Kamu
Muhasebecileri Orgiitii, IIA- Uluslararasi I¢ Denetgiler Enstitiisii, IMA- Yonetim Muhasebecileri Enstitiisii, FEI-
Uluslararas: Finansal Yoneticiler Birligi) kendi diizenlemelerinde bu komitenin rehberlerini referans aldiklar: igin
komitenin diizenlemelerinin etki giicii yiiksektir. Ozellikle Amerikan yasalarina ve Literatiiriine de etki eder.
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ic Kontrol Kavrami

COSO ig kontrol kavramini tanimlarken oldukga titiz davranmis i¢ sézctigiinii dahi tanimlama
geregi duymustur.

COSO I¢ (internal) sézctgiinii “bir seyin simirlart ya da kapsami iginde kalan” olarak dikkate
aldigini agiklarken bu tanimda gecen “bir sey” sozcugii ile “bir kisilik” ya da “kurum” un
kastedildigini belirtmistir. Dolayisiyla i¢ kontrol ile bir isletmenin, bir tiniversitenin, bir kamu
kurulusu veya yardim kurulusunun veya emeklilik fonlarinin sinirlari dahilindeki kontroller
kastedilmekte, isletme disindaki diizenleyici otoritelerin ve dis denetcilerinin eylemlerinin
bunun disinda tutuldugu agiklanmaktadir.

Esasen kontrol; kontrol edenin kontrol edilen karsisindaki konumuna gore i¢ ve dis kontrol olarak
ikiye ayrilabilir (Knedler, 2003). COSO yaklasiminda i¢ kontrol, kurulus biinyesindeki kontrolle
ayni anlamda kullanilmaktadir. Ancak burada 6nemli olan nokta i¢ kontroliin kurulusun amaglari
ile ilgili olmasidur.

COSO’nun bugiin igin evrensel boyutta kabul géren tanimindan énce diinyada kabul géren birgok
i¢ kontrol tanimi yapilmis ve bu ¢ergevede i¢ kontrol modelleri 6nerilmistir. Ancak uygulamaya
doniik en kapsamli tanimlar Amerikan Sertifikali Kamu Muhasebecileri Enstitiisit’ (AICPA -
American Institute of Certified Public Accountants) tarafindan yapilmistir. COSO 1992de i¢
Kontrol - Biitiinlesik Cerceveyi yaymlayincaya kadar -6zellikle denetim uygulamalarinda-
AICPAnin i¢ kontrol yaklagimlar: etkili olmugtur.

AICPAnin 1949da yaptig1 bir tanima gére I¢ kontrol, isletmede varliklarin korunmast, muhasebe
verilerinin dogrulugu ve giivenilirliginin saglanmasi, faaliyetlerin etkili bicimde yiiriitiilmesinin
tesviki ve yonetsel politikalara baghligin ozendirilmesi icin kabul edilen tiim esgiidiim yontem ve
onlemleri ile organizasyon planindan ibarettir.

COSO’nun 1992 yilinda yayimlanmis oldugu I¢ Kontrol - Biitiinlesik Cergevesinde ise i¢ kontrol
su sekilde tanimlanmusgtir;

I¢ kontrol genelde isletmenin yonetim kurulu, iist yonetimi ve diger personeli
tarafindan etkilenen; faaliyetlerin etkililigi ve verimliligi, finansal raporlamanin
guivenilirligi ve ilgili yasalara ve diizenlemelere uygunluk amaglarima ulasilip
ulasilmadigr konusunda makul giivence saglamak iizere tasarlanmus bir siiregtir.

COSO yukaridaki tanimi1 2013 yilinda giincelleyerek yayinladig1 i¢ Kontrol-Biitiinlesik Cercevede
aynen benimsemis ancak finansal raporlamanin giivenilirligi amaci yerine biraz daha genis anlam
tastyacak sekilde sadece raporlamanin giivenilirligi kavramini kullanmigtir.

Ulkemizde 6zellikle 2000li yillarin bagindan itibaren kamu kurumlar: ile para ve sermaye
piyasalarinda faaliyet gosteren kurum ve kuruluslarin mevzuatlarinda i¢ kontrollerle ilgili ¢esitli
diizenlemeler yer almaya baglamistir. Bu kurum ve kuruluglarin kiiresel piyasalarla dogrudan

7
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veya dolayl: iligkisinin artmasi ve Avrupa Birligi miiktesebatina uyum ihtiyaci nedeniyle kiiresel

diizenleyici kurumlarin diizenlemelerinde yer alan kontrol modelleri, ister istemez iilkemiz

mevzuatina da yansimistir. Ancak tilkemizdeki diizenlemelerde yer alan kontrol kavrami ve

tanimlar1 amaci ve sistemik modeli izah etmekten uzak, birbirini tekrar eden -AICPAnin 1949 da

yaptig1 ve 1992 de terk ettigi tanimi benimsemis- bir 6zellik tagimaktadir.

Bankacilik Diizenleme ve Denetleme Kurulunun (BDDK) Bankalarin Sistemleri Hakkinda
Yonetmeliginde® i¢ kontrol sisteminin amaci baglikl19. Maddede i¢ kontrol séyle tanimlanmustir:

I¢ kontrol sisteminin amaci, bankanin varliklarimn korunmasim, faaliyetlerin etkin
ve verimli bir sekilde Kanuna ve ilgili diger mevzuata, banka i¢i politika ve kurallara
ve bankacilik teamiillerine uygun olarak yiiriitiillmesini, muhasebe ve finansal
raporlama sisteminin giivenilirligini, biitiinliigiinii ve bilgilerin zamaninda elde
edilebilirligini saglamaktir. ©

Sermaye Piyasasi Kurulu (SPK), araci kurumlar i¢in yaymlamis oldugu V/68 Sayil: Araci

Kurumlarda Uygulanacak I¢ Denetim Sistemine Iliskin Esaslar Hakkinda Teblig de i¢ kontrol

sistemini kendine 6zgii sekilde soyle tanimlamigtur:

I¢ kontrol sistemi: Araci kurumun merkez disi érgiitleri dahil tiim is ve islemlerinin
yonetim stratejisi ve politikalarina uygun olarak diizenli, verimli ve etkin bir sekilde
mevcut mevzuat ve kurallar gercevesinde yiiriitiilmesi, hesap ve kayit diizeninin
biitiinliigiiniin ve giivenilirliginin, veri sistemindeki bilgilerin zamamnda ve dogru
bir sekilde elde edilebilirliginin saglanmasi, hata, hile ve usulsiizliiklerin onlenmesi ve
tespiti amaciyla aract kurumda uygulanan organizasyon plani ile bunlara iliskin tiim
esas ve usulleri”’

Bagbakanlik Hazine Mistesarligi tarafindan 21.06.2008 tarih ve26913 sayili resmi gazetede

yayimlanan Sigorta ve Reasiirans Ile Emeklilik Sirketlerinin I¢ Sistemlerine Iliskin Yonetmelik de ise

i¢ kontrol gu sekilde tanimlanmustir:

5
6

11 Temmuz 2014 tarih ve 29057 sayili Resmi Gazetede yayimlanmugtir.

Bu tebligde bankalar igin Onerilen i¢ kontrol sisteminde ve tanimda goriistimiize gore teknik hatalar yapilmistir.
Ingilizcede dogru diiriistliik anlamina da gelen integrity sdzciigii Tiirkgeye biitiinliik seklinde gevrilmistir. COSO’nun
1992 de yapmus oldugu yalin ancak model ortaya koyan tanimi1 AICPA tarafindan da aynen benimsenmis ve 1992
den sonra yayinlanan standartlarda bu tanim esas alinmigken, BDDK sinirli sayidaki Tiirkge yazinda birbirinden
veya eskimis kaynaklardan kopyalanarak kullanilmaya devam edilen AICPAnin 1949 yilinda yapilmis tanimini esas
alip kendine 6zgii karma bir tanim ortaya koymustur.

SPK’nin bu diizenlemesi ne teorik temellere ne de standartlara uygun olup uygulamada kafa karigtirmaktadir.
Ornegin ad1 gecen tebligde su tanimlar yer almaktadir: I¢ denetim sistemi: i¢ kontrol sistemi ile teftis sisteminden
olugan buttnlestirilmis siireci, Teftis sistemi: Aract kurumun giinliik faaliyetlerinden bagimsiz, yonetimin ihtiyaglar:
ve aract kurumun yapisina gore mevzuat ve aract kurum politikalarina uygunluk denetimleri seklinde miifettislerce
gerceklestirilen, i¢ kontrol sisteminin isleyisi basta olmak tizere aract kurumlarm tiim faaliyetlerini ve birimlerini
kapsayan ve bu alanlara iliskin degerlendirme yapilmasini saglayan, degerlendirmelerde kullanilan kanit ve bulgularin
raporlama, izleme ve inceleme sonucunda elde edildigi sistematik denetim siirecini ifade eder. Bu tanimda i¢ kontroller
konusunda giivence unsuru olan denetim i¢ kontrolden daha genis bir kavrammus gibi tarif edilmistir. Oysa i¢
denetim ig kontrol sisteminin bir pargasidir.



Marmara Universitesi Marmara Business Review * Volume ¢ Cilt: | / Issue * Sayr: | June * Haziran: 2016, ISSN: 2536-457X, ss/pp. 1-20

I¢ kontrol sisteminin amaci, sirket varliklarinin korunmasini, faaliyetlerin etkin ve verimli
bir sekilde Kanuna ve ilgili diger mevzuata, sirket i¢i politikalar ile kurallara ve sigortacilik
teamillerine uygun olarak yiritilmesini, muhasebe ve finansal raporlama sisteminin
glvenilirligini, biitiinliigtini ve bilgilerin zamaninda elde edilebilirligini saglamaktir.

Sayistay Denetim Terimleri Sézliigiinde ise I¢ kontrol, ‘Biitceye ve yiiriirliikteki kurallara
uyulmasina, varliklarin korunmasina, muhasebe kayitlarimn gegerliliginin ve samimiyetinin
saglanmasina ve ozellikle finansal bilgileri uygun zamanda kullanima hazir halde bulundurarak
yonetsel kararlarin kolaylastirilmasina imkdan veren prosediirler ve araglar biitiinii’ olarak
tanimlanmaktadir.

10.12.2003 tarihli ve 5018 sayii ‘Kamu Mali Yonetimi ve Kontrol Kanunu'na dayali olarak
Maliye Bakanligr'nca yayimlanan ‘I¢ Kontrol ve On Mali Kontrole iliskin Usul ve Esaslara iliskin
Yonetmelikte i¢ kontrol tanimi soyle yapilmaistir:

I¢ kontrol, “Idarenin amaglarina, belirlenmis politikalara ve mevzuata uygun olarak
faaliyetlerin etkili, ekonomik ve verimli bir sekilde yiiriitiilmesini, varlik ve kaynaklarmn
korunmasini, muhasebe kayitlarimin dogru ve tam olarak tutulmasini, mali bilgi ve
yonetim bilgisinin zamamnda ve giivenilir olarak iiretilmesini saglamak iizere idare
tarafindan olusturulan organizasyon, yontem, siireg ile i¢ denetimi kapsayan mali ve
diger kontroller biitiinii” olarak tanimlanmgtir.

3. Denetim ve i¢ Denetim Kavramlari

Denetim (audit) sozctigti Latince kokenli olup duyma, isitme anlamina gelen audire
sozcliglinden gelmektedir. Esas olarak hesaplarin s6zlii olarak okunmasi yoluyla incelenmesinden
kaynaklanmakta ve giiniimiizde de hesaplarin incelenmesi anlamina gelmektedir (The Oxford
Dictionary of Etymology). Daha ¢ok bagimsiz muhasebe uzmanlarinin bu isi yapmalari nedeniyle
de muhasebe yazininda auditing bu anlami ifade edecek sekilde genellikle muhasebe/finansal
denetimi kavramiyla es anlamli olarak kullanilmaktadir (Arkun, 1980).

En genis anlamiyla auditing/denetim kavraminin tanimi: Amerikan Muhasebecilik Kurumu
(AAA) tarafindan su sekilde yapilmustir; ekonomik eylemler ve olaylar hakkindaki beyanlarin/
iddialarin, bu beyanlarla ilgili onceden belirlenmis olan olgiitlere uygunlugunun derecesini
belirlemek ve sonuglarin ilgili kullanicilara iletmek amaciyla tarafsiz bir sekilde kanit toplayan ve
degerlendiren sistematik bir siirectir (Committee on Basic Auditing Concepts, s.2).

Bu tanimda yer alan beyan kavraminin denetimde 6zel bir anlami bulunmaktadir (Taylor &
Glazen, 1991). Ornegin finansal tablo kalemlerinde sunulan bilgiler ile kayitlarda veya sistemde
yer alan agiklamalar yonetim tarafindan pay ve cikar sahiplerine(sosyal paydaslara) sunulan
beyan ve iddialardir. Buna iligkin iki 6rnek vermek gerekirse;
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(1) Finansal tablolar bir isletmenin belli bir donemdeki ekonomik olay ve islemlerinin makul/
adil 6l¢timlerini(degerini) gosterir.

(2) Isletmenin kullandig bilgisayara dayali muhasebe sistemi verimlidir ve giivenilirdir.

Ilk beyanda veya iddiada; denetci finansal tablolarin genel kabul gérmiis muhasebe ilke ve
kurallarina uygun hazirlanip hazirlanmadigini arastirir.

Ikinci beyanda da ise; denetgi muhasebe sisteminin verimlilik ve giivenilirlik 6l¢iitlerini karsilayip

kargilamadigini arastirir.
Denetimi 6rgiitsel amaca bagli olarak siniflandirmak gerekirse tige ayirabiliriz.;

(1) Finansal tablo denetimi,
(2) Uygunluk denetimi
(3) Faaliyet denetimi

Bu ayirim dikkat edilirse COSO’nun i¢ kontrol taniminda- ki bu tanim bagl bagina bir i¢ kontrol

modelini de ortaya koyuyor- yer alan ii¢ temel amag ile ortiisiir.

(1) Finansal Tablo Denetimi: Bir isletmenin finansal tablolarinin 6nceden belirlenmis
olgiitlere uygun olarak hazirlanip hazirlanmadigr konusunda goriis belirtmek amaciyla finansal
tablolarin denetlenmesidir. Bu 6lgiitler temel olarak genel kabul gérmiis muhasebe ilkeleri ya da
standartlaridir. Bu denetimi genellikle orgiitle hiyerarsik bir bag: ve iliskisi olmayan bagimsiz

muhasebe uzmanlari yapar. Bu nedenle bu hizmete bagimsiz denetim denilir.

(2) Uygunluk Denetimi: Bir kisi ya da isletme biriminin yasalara ve diizenlemelere bagl kalip
kalmadigini belirlemek amaciyla yapilan denetimdir. Ornegin gelir vergisi beyannamesinin vergi
kanunlarina uygunlugunun vergi idaresinin uzmanlar: tarafindan yapilan denetimi uygunluk
denetimidir.

(3) Faaliyet Denetimi: Bir Orgiitiin faaliyetlerinin etkililigini ve verimliligini degerlendirmek
amaciyla bu faaliyetlerle ilgili usul ve yontemlerin uygulanisinin gézden gegirilmesidir. Orgiitiin
tamami, bir igletme birimi, bir tiretim faaliyeti, pazarlama faaliyeti vb. fonksiyonun denetimi
faaliyet denetiminin kapsamina girer. Bu denetim i¢ denetciler tarafindan yapilir ve kamu

kuruluglarinda kamu denetgileri de faaliyet denetimi yaparlar.

Bu agiklamalarimizi denet¢inin konumu agisindan degerlendirdigimizde denetimi asagidaki gibi
3 gruba ay1rabiliriz;

(1) Bagimsiz/Dis denetci

(2) ¢ denetci

(3) Devlet denetgisi

10
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4. Bagimsiz Denetim/Denetgi

Bagimsiz denetim oOrgiitle hiyerarsik bir bag1 ve iligkisi olmayan bagimsiz uzmanlarca yapilan
denetimdir. Bu nedenle bu denetime dis denetim de denir. Giiniimiizde daha ¢ok serbest meslek
sahibi olarak kendi adina veya bu denetim isini yapmak iizere kurulmus olan bir denetim
sirketinin ortag: olarak calisan kisiler tarafindan, isletmelerin finansal tablolarinin genel kabul
gormiis muhasebe ilkelerine(muhasebe standartlarina) uygunluk derecesini belirlemek amaciyla
yapilan denetim ¢aligmasina bagimsiz denetim ya da dig denetim denilmektedir. Ozellikle kamuya
hesap verme sorumlulugu olan isletmelere bu hizmeti veren yetki belgeli muhasebe uzmanlarina
ABDde Certified Public Accountant(CPA) Kanadada Certified General Accountant (CGA) veya
Chartered Accountant(CA) 8, Ingilterede Chartered Certified Accountants (CCA), Fransada
Expert Comptable, Almanyada Wirtschaftpriifer, Commonwealth iilkelerde ise Chartered
Accountant (CA) denilmektedir. Ulkemizde ise bu hizmeti 3568 say1li meslek yasast kapsaminda
Serbest Muhasebeci Mali Miisavir (SMMM) ve Yeminli Mali Miisavir (YMM) belgesine sahip
muhasebe uzmanlar1 verebilir. Ulkemizde séz konusu meslek mensuplarinin bu hizmeti
verebilmeleri icin ayrica Kamu Gozetimi Muhasebe ve Denetim Standartlari Kurumu (KGK)
tarafindan 6ngoriilen yetkinlik belgesine de sahip olmas: gerekmektedir.

5. Devlet Denetimi/Denetgisi

Devletin yetkili kurumlarinca; kamu hizmeti yapan kurum ve kuruluglarin gesitli nedenlerle
yapilan denetimlerdir. Bunun 6rnekleri agagida siralanmustir;

o Devlet Denetleme Kurulu; Cumhurbaskanligrna bagl olup Anayasanin ilgili maddelerine
gore Cumhurbagkaninin istegi ile silahli kuvvetler ve yarg: organlari hari¢ tim kamu hizmeti
veren kamu kurum ve kuruluglarinda—dernekler vakiflar sendikalar dahil—yapilan inceleme
aragtirma ve denetimleri gerceklestirir.

o Sayistay Denetimi; Sayistay kamuda hesap verme sorumlulugu ve mali saydamlik esaslar1
cercevesinde, kamu idarelerinin etkili, ekonomik, verimli ve hukuka uygun olarak galismasi ve
kamu kaynaklarinin 6ngoriilen amag, hedef, kanunlar ve diger hukuki diizenlemelere uygun
olarak elde edilmesi, muhafaza edilmesi ve kullanilmasi icin Tiirkiye Biiyitk Millet Meclisi
admna denetim yapar, sorumlularin hesap ve islemlerinin kesin hiikme baglanmasimni ve
kanunlarla verilen inceleme, denetleme ve hitkkme baglama islerini yiiritir.

o Basbakanlik Yiiksek Denetleme Kurulu: TBMM adina sermayesinin yarisindan fazlasinin
devlete ait oldugu kamu kurulus ve ortakliklarinin -mabhalli idareler ve meslek kuruluslar:
hari¢—denetimini yapar.

o Kamu Kurum ve Kuruluslar1 Biinyesindeki Denetim Kurullari; SPK, BDDK, EPDK, Maliye
Bakanligi, Gimriik ve Ticaret Bakanligi vb. gibi kamu kurum ve kuruluslari, kendi mevzuatlar

Kanadada Quebec ve Ontarioda Certfied Mangement Accountant (CMA) denilen yonetim muhasebecileri de
denetim yetkisi alabilirler.
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cercevesinde olusturulan ve kendi mevzuatlar kapsaminda denetim yapan denetim veya teftis
kurullarina sahiptirler.

o T.C. Kamu Denetciligi (Ombudsmanlik) Kurumu: 29/6/2012 tarihli ve 28338 sayili Resmi
Gazetede yayimlanarak yiiriirliige giren 6328 sayili Kamu Denetgiligi Kurumu Kanunu
ile idarenin her tirli eylem ve iglemleri ile tutum ve davranislaring insan haklarina dayali
adalet anlayisi icinde, hukuka ve hakkaniyete uygunluk yonlerinden incelemek, arastirmak
ve Onerilerde bulunmak {izere TBMM’ye bagli kamu tiizel kisiligini haiz &zel biitgeli
Kamu Denetgiligi Kurumu kurulmustur. Daha ¢ok sikayete bagli olarak yonetimin yaptig
haksizliklar: ortaya koymak, takdir yetkisinin kottye kullanilmasini engellemek, mevzuata
saygili olmay1 ve uygun hareket etmeyi temin etmek, icrai karakter tasimayan oOnerilerde
bulunmak, hakkaniyet tedbirleri salik vermek ve nihayet kamu hizmetlerinin daha iyi
goriilmesi icin gerekli reformlarin yapilmasi onerilerinde bulunmak amaglar1 ¢ergevesinde
gorev yapan bir kurumdur.

6. ic Denetim

Denetim ile ilgili olarak yukarida yapmis oldugumuz agiklama ve siniflandirmalardan anlagilacag:
tizere i¢ denetgiler tarafindan yapilan denetime genel olarak i¢ denetim denir.

I¢ denetgi ise isletme drgiitii icinde yiiriitillen denetim eylemlerinin sonuglarini, drgiit icinde
en etkili sekilde degerlendirmeye alacak bir yonetim birimine raporlama yapan kisilere denir.
Bu kisilerin orgiit icinde olusturulan fonksiyonel bir birimde ¢aligmasi alisilmis bir uygulama
olmakla birlikte i¢ denetimin olduk¢a genis ve ileri uzmanlik gerektiren bir hizmet olmasi
sebebiyle isletme digindan hizmet veren kisiler de i¢ denetgi olabilir ya da bu hizmet disardan
satin alinabilir.

I¢ denetim hizmetinin etkili ve verimli bir sekilde yiiriitiilmesine iliskin goriis ve anlay1s son
50 yilda biiyiik ol¢iide degismistir. Bugiin icin gecerli olan anlayis ¢ercevesinde i¢ denetim
asagidaki gibi tanimlanmaktadir.(ITA-IPPE2013)

I¢ denetim bir érgiitiin faaliyetlerini gelistirmek ve onlara deger katmak amactyla tasarlanan
bagimsiz ve tarafsiz bir giivence ve danismanlik faaliyetidir. I¢ denetim orgiitiin yonetim siiregleri,
kontrol siirecleri ve risk yonetimi siireclerinin etkililigini degerlendirmeye yonelik disiplinli ve
sistemli bir yaklasim getirerek orgiitiin amaglarini basarmasina yardimci olur.

Bu tanimdan anlagilacag: tizere bicimsel ve belgelendirilmis bir siire¢ olan i¢ denetim vasitasiyla
yonetim ve calisanlar kendi faaliyetlerini analiz ederler ve ilgili i¢ kontrol prosediirlerinin
etkililigini degerlendirirler (Dumitrescu, 2004).

I¢ denetim hem finansal islemlerle hem de finansal olmayan iglemlerle ilgilenir. i¢ denetim; esas
olarak orgiite deger katmak amaciyla orgiitiin faaliyetlerini incelemek ve degerlendirmek i¢in
orgiit icinde kurulmus bagimsiz bir degerleme fonksiyonu oldugundan bu denetimin kapsamina
yukarida belirttigimiz tiim denetim tiirleri girer.

12
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I¢ Denetim-Finansal Tablo Denetimi: I¢ denetim finansal tablonun dogrulugunun
aragtirllmasindan ¢ok finansal tablolara temel olusturan muhasebe bilgilerinin dogruluk
ve giivenilirligini arastirir. Hata ve hilelerin ortaya ¢ikarilmasi, onlenmesi, varliklarin

mevcudiyetinin belirlenmesi bu denetimin kapsami déhilindedir.

I¢ Denetim-Uygunluk denetimi: Isletme faaliyetlerinin isletme yonetimince belirlenmis
politikalara, planlara, programlara, prosediirlere yasalara ve isletme ici diger diizenlemelere
uygunlugunun 6lgiilmesi ve bu anlamda i¢ kontrollerin etkililiginin degerlendirilmesi ig
denetimin goérevidir. Bu anlamda i¢ denetim bir i¢ kontrol aracidir.

I¢ Denetim-Faaliyet Denetimi: Isletme orgiitiiniin veya biriminin faaliyet sonuglarimnin

onceden belirlenmis amaglara ve hedeflere ulasip ulasmadigi, kaynaklarinin ekonomik ve
verimli bir sekilde kullanilip kullanilmadiginin denetimi de yine i¢ denetimin gorevidir.

I¢ denetim ile ilgili bagka tanimlar da yukarida verilen tanimin ne kadar evrensel kabul gérdiigiinii

gostermektedir.

Uluslararast Muhasebeciler Federasyonu'na gore ° i¢ denetim isletme icinde isletmeye hizmet

vermek iizere kurulan bir degerlendirme faaliyetidir. Islevleri arasinda i¢ kontroliin yeterliligi ve

etkililiginin incelenmesi, degerlendirilmesi ve gozlemlenmesi yer alir.

I¢ denetim, Avrupa Konseyinin 9 Eyliil 2001 tarih ve 762/2001 sayili Finansal Diizenlemesinde

“yonetim ve kontrol sistemlerinin etkililiginin degerlendirilmesi ve faaliyetlerin diizenli bir bicimde

yiiriitiildiigiiniin dogrulanmasi” olarak tanimlanmaktadir (Knedler, 2003).

Ingiltere Hazinesi tarafindan hazirlanan Kamu Sektorii i¢ Denetim Standartlar1 baslikl

dokiimanda i¢ denetimin tanimi ve yaptig faaliyetler soyle belirtilmektedir (Yoriiker, 2004):

“I¢ denetim, drgiit biinyesindeki bagimsiz bir degerlendirme olup i¢ kontrol sisteminin
etkililigini olgmek ve degerlendirmek suretiyle yonetime hizmet saglamak seklinde
faaliyet gosterir.

Bu hizmeti saglamada i¢ denetim:

I¢ kontrol sistemini analiz eder ve bir inceleme programi olusturur.

Hedeflerin en ekonomik ve verimli bir bicimde gergeklestirilmesi i¢in sistemler icinde tesis
edilmis kontrolleri belirler ve degerlendirir.

Bulgular1 ve sonuglar1 raporlar ve uygun oldugu durumda tavsiyelerde bulunur.
Incelemeye tabi sistemdeki kontrollerin giivenilirligi hakkinda bir goriis bildirir.

Orgiit biinyesindeki i¢ kontrol sistemini bir biitiin olarak degerlendirmek suretiyle bir
glivence verir”.

9

Bakiniz http://www.ifac.org/Members/Downloads/A060Glossary.pdf, s.10.
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BIS Basel Bankacilik Gézetim Komitesinin Agustos 2002'de yayimlanan ‘Bankalarda I¢ Denetim
ve Yoneticilerin Denetgilerle Iliskisi: Bir Arastirma’ bagshkli arastirma raporunda, sz konusu
aragtirmanin i¢ denetimin kapsamuyla ilgili sonuglar1 Uluslararasi I¢ Denetgiler Enstitiisii'niin
(ITA) i¢ denetim tanimiyla uyum halindedir: “I¢ denetim bir érgiitiin faaliyetlerinin gelistirilmesi ve
katma deger yaratilmasi icin tasarlanmis bagimsiz ve tarafsiz bir giivence ve danismanlik faaliyetidir.
I¢ denetim; risk yonetimi, kontrol ve yonetisim siireglerinin etkililigini degerlendirmek ve artirmak
icin sistematik ve disiplinli bir yaklasim sunarak organizasyonun amaglarina ulasmasina yardimci
olur). Ig denetim, bankanin i¢ kontrol sistemlerinin siirekli izlenmesi ve sermaye degerlendirme

prosediirlerinin bir pargasidir (Dumitrescu, 2004).

Ingilterede 2006 yilinda yayimlanan Birlesik Krallikta Yerel Yonetimlerin i¢ Denetim
Uygulama Yasas: i¢ denetimi; .. risk yonetimi, kontrol ve yonetimden olusan kontrol ortami
hakkinda orgiite, kontrol ortaminmin Orgiitiin amaglarina ulasmasindaki etkililigini degerlendirmek
suretiyle bagimsiz ve tarafsiz bir goriis sunan bir giivence fonksiyonu” olarak tanimlamaktadir. S6z
konusu kaynaga gore “i¢ denetim, isletmenin i¢ kontrol ortamini gelistirmesinde isletme yonetimine
yardimci olmak icin bagimsiz ve tarafsiz bir danismanlik hizmeti de sunar. I denetim kaynaklarin
diizgiin, ekonomik, verimli ve etkili kullanimina katk: saglamak iizere kontrol ortamimn yeterliligini
tarafsiz bigimde olger, degerlendirir ve raporlar (CIPFA, 2006).

Ulkemizde diizenleyici ve gozetim kurumlari tarafindan yapilan i¢ denetim tamimlarimn hig biri
i¢ denetim standartlarmdaki tanumi kapsayacak ozellik tasimamaktadir. Ne yazik ki diinyadaki
gelismeleri daha iyi takip edebilen bazi 6zel sektor kuruluslarimiz kendi kurumlari igin hazirladiklar
yonetmeliklerde IIAnin tanimlarina ¢ok daha uygun tanimlar yapmislardir.

Ulkemizde Sayistay i¢ denetimi kurum biinyesinde bulunan ve kurum yénetimi tarafindan olas:
yolsuzluklari, hatalari ve verimsiz uygulamalari en aza indirmek amaciyla kurumun sistemlerini ve
prosediirlerini kontrol etmek ve degerlendirmek iizere gorevli bulunan birim (veya faaliyet) olarak

tanimlamugtir. 10

I¢c kontrol sistemi ile teftis sisteminden olusan biitiinlestirilmis siireci ic denetim sistemi
olarak tanimlayan SPK uluslararasi yaklasgimlarda i¢ denetim(internal auditing) denilen
kavramu teftis sistemi olarak tanimlamistir. SPK ya gore teftis sistemi; Aract kurumun giinliik
faaliyetlerinden bagimsiz, yonetimin ihtiyaglar: ve araci kurumun yapisina gore mevzuat ve
aract kurum politikalarima uygunluk denetimleri seklinde miifettislerce gerceklestirilen, i¢ kontrol
sisteminin isleyisi basta olmak iizere araci kurumlarin tiim faaliyetlerini ve birimlerini kapsayan
ve bu alanlara iliskin degerlendirme yapilmasini saglayan, degerlendirmelerde kullanilan kanit ve
bulgularin raporlama, izleme ve inceleme sonucunda elde edildigi sistematik denetim siirecini,
ifade etmektedir (SPK V/68).

10

Sayistay disindaki kurumlarin i¢ denetim tanimlarinda sistem, siire¢ gibi terimler tasidiklari anlami ifade
etmekten uzak bigimde rast gele kullanilmug, i¢ denetimin isletme iginde fonksiyonel bir birim oldugu bir tarli
anlatilamamigtir. Birimin kontrol ile farki ve iligkisi ise dogru diiriist agiklanamamugtir.

14
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SPK bagimsiz denetim standartlarina iliskin Tebligin de ise uluslararasi standartlara daha uygun
bir tanim yaparak i¢ denetimi su sekilde agiklamigtir !1:

I¢ denetim, isletme ydnetiminin amaglarina hizmet etmek {iizere, isletme iginde olusturulan bir
degerlendirme mekanizmasi olup, diger faaliyetler yaninda isletmenin i¢ kontrol sisteminin
yeterliligi ve etkinliginin arastirilmasi, degerlendirilmesi ve gozetimini igerir.

I¢ denetimin kapsami ve amaglar: isletmenin biiyiikligii ve yapisi ile isletme
yonetiminin isteklerine gore degisiklik gosterir. Genelde i¢ denetim faaliyetleri;

a) Muhasebe ve i¢ kontrol sistemlerinin gozden gegirilmesi: Yeterli muhasebe ve i¢
kontrol sistemlerinin kurulmas, isletme yonetiminin sorumlulugunda olup, siirekli
ozen ve dikkat gerektiren bir faaliyettir. Bu cercevede soz konusu sistemlerin gozden
gecirilmesi, islerliklerinin kontrol edilmesi ve gelistirilmesine yonelik ¢calismalarin
yapilmasi da i¢ denetimin gorev tammu iginde yer alir.

b) Finansal bilgiler ile faaliyet bilgilerinin incelenmesi: Bu siireg, finansal bilgilerin
belirlenmesi, ol¢ciilmesi, siniflandirilmasi  ve raporlanmas: igin  kullanilan
prosediirler ile islemlere, kayitlara ve prosediirlere iliskin detay testleri de igeren
miinferit kalemlerin ozellikle arastiriimast amaciyla kullamlan yontemlerin
gozden gegirilmesini kapsar.

¢) Isletmenin finansal nitelikli olmayan kontrolleri de dahil olmak iizere, faaliyetlerinin
etkinligi ve yeterliliginin gozden gegirilmesi ve

d) Kanunlar, diger yasal gereklilikler ve diizenlemeler ile isletme yonetimi politikalari,
kurallar: ve diger i¢ gerekliliklere uyumun gozden gecirilmesi, faaliyetlerinden
birini veya bir kagini kapsar.

BDDK ise yayinlamis oldugu Bankalarin I¢ Sistemleri Hakkindaki Yonetmelikte i¢ denetimin
amacini ve fonksiyonunu su agiklamugtir '2:
Icdenetim sisteminin amacu,iist yonetime banka faaliyetlerinin Kanun ve ilgili diger
mevzuat ile banka ici strateji, politika, ilke ve hedefler dogrultusunda yiiriitiildiigiive
ickontrol ve risk yonetimi sistemlerinin etkinligi ve yeterliligi hususunda giivence
saglamaktir.

Icdenetim sisteminden beklenen amacin saglanabilmesi icin, icdenetim faaliyetleriyle;
banka ici herhangi bir kisitlama olmaksizin bankamn tiim faaliyetleri, yurt ici ve
yurt dist sube ve genel miidiirliik birimleridahildiger birimleri donemsel ve riske
dayaliolarak incelenir ve denetlenir, eksiklik, hata ve suiistimaller ortayagikaril,

' Ulkemizde KGKnin bagimsiz denetim standartlarini yaymlamasini takiben her ne kadar yiirirlitkten kalkmig
da olsa SPK, Seri X;No:22 Sayili Sermaye Piyasasinda Bagimsiz Denetim Standartlar1 Hakkinda Teblig, Kisim
27, Birinci Boliim, Madde 3. de bu tanimi yapmugtir. (Bu teblig uluslararas: denetim standartlariyla tam uyumlu
oldugundan Tebligde yer alan i¢ denetim tanimi ve agiklamalar1 da dogal olarak ITA'in tanimiyla uyumludur.)

12

Bankalarin I¢ Sistemleri hakkindaki Yénetmelik (11 Temmuz 2014 tarih ve 290573 sayili Resmi Gazete' de
yayimlanmgstir.), Bakiniz Ugiincii Kisim, Birinci Béliim, Madde 21.
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bunlarin yeniden ortaya ¢ikmasmin onlenmesine ve banka kaynaklarimn etkin ve
verimli olarak kullanilmasina yonelik goriis ve onerilerde bulunulur ve Kuruma ve

iist yonetime iletilen bilgi ve raporlamalarin dogrulugu ve giivenilirligi degerlendirilir.

Donemsel ve riske dayali denetimlerde;

o Ickontrol ve risk yonetimi sistemlerinin yeterligi ve etkinligi degerlendirilir.

o Elektronik bilgi sistemi ile elektronik bankacilik hizmetleri de dahil olmak tizere
ve 13/1/2010 tarihli ve 27461 sayili Resmi Gazetede yayimlanan Bagimsiz
Denetim Kuruluslarimca Gergeklestirilecek Banka Bilgi Sistemleri ve Bankacilik
Siireglerinin Denetimi Hakkinda Yonetmeligin, Bilgi Sistemleri ve Bankacilik
Siiregleri Denetimine Iliskin Esaslar baslikl besinci boliimiinde belirlenen usul ve
esaslar cercevesinde bilgi sistemleri gozden gegirilir.

o Mubhasebe kayitlari ile finansal raporlarm dogrulugu ve giivenilirligi incelenir.

o Operasyonel faaliyetlerin, belirlenmis olan usullere uygunlugu ile bunlara iliskin

ickontrol uygulama usullerinin isleyisi test edilir.

o Islemlerin, Kanuna ve ilgili diger mevzuata, banka ici strateji, politika ve uygulama

usulleri ile diger i¢ diizenlemelere uygunlugu denetlenir.

Banka ici diizenlemeler cercevesinde yonetim kurulu ve denetim komitesine

yapilan raporlamalar ile yasal raporlamalarm dogrulugu, giivenilirligi ve zaman

kisitlamalarina uygunlugu denetlenir.

Bankada risk ol¢iim modeli kullamimasihalinde, risk olctim modelleriyle ilgili olarak;

o Riskolgiim model ve yontemleriyle elde edilen sonuglarin giinliik risk yonetimine
dahil edilip edilmedigi,

o Bankamnin kullandig1 fiyatlama modelleri ile degerleme sistemleri,

o Bankann kullandig1 risk ol¢iim modellerinin kapsadigi riskler,

o Risk olciim modellerinde kullamilan verinin ve varsayimlarm dogrulugu ve

uygunlugu,

o Risk olciim modellerinde kullanilan verinin kaynagimn giivenilirligi, biitiinliigii ve

zamaninda elde edilebilirligi,

o Risk ol¢giim modelleri igin kullamilan geriye doniik testlerin dogrulugu denetime

tabi tutulur.
Bankanin konsolidasyona tabi ortakliklar: da i¢ denetime tabi tutulur.

ISEDES, i¢ denetim sistemi kapsaminda ilgili mevzuat ve banka ici diizenlemeler

cercevesinde denetlenir.
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BDDK’nin yukarida agiklanan i¢ denetimle ilgili agiklamalari ITA in standartlarina uyumlu
gorinmekle birlikte ayni tebligin i¢ kontrolle ilgili agiklamalar béliimiinde bankalarda ayr1 bir
i¢ kontrol birimi kurulmasini 6ngérmesi ayni yonetmelik i¢inde i¢ denetim ve i¢ kontrol ile ilgili
benzer agiklama ve diizenlemeler getirmesi ve i¢ kontrolil i¢ kontrol elemanlarinin bir faaliyeti
olarak agiklamas kafa karistiric ve banka i¢inde orgiitsel ¢atismalara yol acacak niteliktedir.

5018 Sayili Kamu Mali Yonetim ve Kontrol ve Kanunu kapsaminda yayinlanan I¢ Denetgilerin
Caligma Usul Ve Esaslar1 Hakkindaki Yonetmelikte ise i¢ denetim su sekilde tanimlanmigtar:

I¢ denetim: Kamu idaresinin caligmalarina deger katmak ve gelistirmek igin kaynaklarin
ekonomiklik, etkililik ve verimlilik esaslarina gore yonetilip yonetilmedigini degerlendirmek ve
rehberlik yapmak amaciyla yapilan bagimsiz, nesnel giivence saglama ve danismanlik faaliyetidir.

Ayni teblig kapsaminda i¢ denetim faaliyetinin amaci ise su sekilde agiklanmaigtir:

I¢ denetim faaliyetinin amacs;

(1) I¢ denetim faaliyeti; kamu idarelerinin faaliyetlerinin amag ve politikalara,
kalkinma planmina, programlara, stratejik planlara, performans programlarina
ve mevzuata uygun olarak planlanmasini ve yiiriitiilmesini; kaynaklarin etkili,
ekonomik ve verimli kullamlmasiny; bilgilerin giivenilirligini, biitiinliigiinii ve
zamaminda elde edilebilirligini saglamay: amaglar. I¢ denetim faaliyeti sonucunda,
kamu idarelerinin varliklarimin giivence altina alinmasi, i¢c kontrol sisteminin
etkinligi ve risklerin asgariye indirilmesi icin kamu idaresinin faaliyetlerini
olumsuz etkileyebilecek risklerin tanumlanmasi, gerekli onlemlerin alimmasi,
stirekli gozden gegirilmesi ve miimkiinse sayisallastirilmasi konularinda yonetime
onerilerde bulunulur.

(2) I¢ denetim, nesnel giivence saglamamn yamnda, dzellikle risk yonetimi, kontrol
ve yonetim siireglerini gelistirmede idarelere yardimci olmak iizere bagimsiz ve
tarafsiz bir danismanhk hizmeti saglar. Damsmanlik hizmeti, idarenin hedeflerini
gergeklestirmeye yonelik faaliyetlerinin ve islem siireglerinin sistemli ve diizenli bir
bicimde degerlendirilmesi ve gelistirilmesine yonelik onerilerde bulunulmasidir.

(3) Nesnel giivence saglama, kurum igerisinde etkin bir i¢ denetim sisteminin var
olduguna; kurumun risk yonetimi, i¢ kontrol sistemi ve islem siireglerinin etkin
bir sekilde isledigine; iiretilen bilgilerin dogruluguna ve tamhgima; varliklarinin
korunduguna; faaliyetlerin etkili, ekonomik, verimli ve mevzuata uygun bir
sekilde gerceklestirildigine dair, kurum igine ve kurum disina yeterli giivencenin
verilmesidir.

Ulkemizde cesitli otoritelerce yapilan i¢ denetim tanim ve agiklamalar: uluslararasi standartlart
referans almus gibi goriinmekle birlikte her otoritenin kendi anlayis ve yorumuna gore degisiklik
gostermektedir.
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7. Sonug

Bilindigi tizere kavram, bir seyin zihnimizdeki tasarimi olup bir iletisim araci olarak kullanilir.
Kavramlara atfettigimiz anlamlar farkli olursa iletisim kurmak imkansiz hale gelir. Kisiden kisiye
gore degisebilecek olan kavramlara ortak anlamlar yiikleyebilmek i¢in tanim yapmak ihtiyaci
dogar. Oziin ifadesi olan tanim, esasen kullandigimiz bigimsel mantigin temel iiriiniidiir. Yapilan
tanimlama bir kavramin anlamini aydinlatma, agiklama ve belirleme islemidir. Filozof John
Locke’nin ti¢ yiiz yil 6nce soyledigi gibi dilin 6zensiz ve yaniltict kullanimi dogru akil olugturma
ve iletisim kurma yetenegimizi olumsuz etkiler (Kilig, 2014). Gereksiz tartigmalarin temel
kaynagini biiyiik ol¢tide yanlis anlagilmalar olusturur. Dolayistyla kontrol ve denetim ile ilgili
olarak bugiine kadar yagadigimiz sorunlarin temelinde biraz da bunlara atfettigimiz anlamlardaki
hatalar olusturmaktadir. Neyi, ni¢in, nasil yapmamiz gerektigini dogru olarak ifade edemedigimiz
siirece, yapilan geyin gereksiz olacagindan hi¢ kusku duyulmamalidir. I¢inde bulundugumuz
ortam ve kosullar siirekli degisirken kontroller ve denetimle ilgili kavrayislar da degismektedir.
Dolayisiyla diizenleyiciler ve literatiire yon verenlerin bu kavramlara dogru anlamlar ytikleyerek

degisimi yakalamaya yardimci olmalar: gerekir.
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KANN SERBIEN VON DEN ERFAHRUNGEN AUS DER
TSCHECHISCHEN PRIVATISIERUNG PROFITIEREN?
Ein retrospektiver Vergleich der primiren tschechischen
Privatisierung mit den serbischen Privatisierungsbemiihungen
unter Beriicksichtigung von Fallstudien
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Abstract

Zusammenfassung und die Tschechische Republik haben die Privatisierung gemeinsam vor mehr
als 25 Jahren begonnen. Wihrend die Tschechische Republik ihr Privatisierungsprogramm ziigig
vollendet hat, dauert die Privatisierung in Serbien noch immer an. Im Mittelpunkt des Beitrages
steht das Bestreben Erkenntnisse aus der tschechischen Privatisierung fir die noch andauernden
serbischen Privatisierungsaktivititen zu gewinnen. Die Erorterung der Rahmenbedingungen,
Modelle und Ergebnisse der Privatisierungsmethoden in beiden Staaten sowie ein Strukturvergleich
des serbischen Privatisierungsprogramms mit der priméren tschechischen Privatisierung sollen die
erhofften Erkenntnisse bringen. Eine Fallstudienanalyse von drei Privatisierungsbeispielen soll die
reale Situation einbringen. Die Untersuchungsergebnisse zeigen, dass obwohl sich das tschechische
Privatisierungsmodell vom serbischen Pendant in vieler Hinsicht unterscheidet, dieses keine vollig
neuartigen Anregungen fiir die serbische Privatisierung liefert. In weiterer Folge wurden die Resultate
und Erkenntnisse in Empfehlungen fiir die serbischen Privatisierungsbemithungen zusammengefasst.

Keywords: Privatisierung, Transition, Serbien, Tschechische Republik

CAN SERBIA BENEFIT FROM THE EXPERIENCE OF CZECH
PRIVATIZATIONS?

Abstract

Serbia and the Czech Republic have started privatization more than 25 years ago. While the Czech
Republic has dispatched its privatization program, privatization in Serbia is still proceeding. It‘s built on
this essay (article) to clarify, how Serbia takes lessons from the Czech privatization process. Discussing
the underlying circumstances, models and results of the privatization methods in both countries, as
well as a structural comparison of the Serbian privatization program with the Czech privatization,
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should provide the anticipated insights. A case study analysis of three privatization samples is intended
to bring in the real situation. The research results show that, although the Czech privatization model
differs in many respects from the Serbian one, it does not provide any entirely new impulses for Serbian
privatization. Afterwards, the results and findings were given in recommendations for the Serbian
privatization-endeavor.

Keywords: Privatizations, Serbia, Czech Republic

I. Privatisierung

Selten ist eine Veranderung der wirtschaftlichen Realitit so schnell vollzogen worden wie
der Ubergang zum Kapitalismus in den ehemaligen kommunistischen Staaten in Ost- und
Stidosteuropa. Die Privatisierung als ein wesentlicher Trager des Transformationsprozesses
wird dabei in der Literatur als ein zentraler Reformschritt dargestellt. Djuricin (2008) erkennt
in der Privatisierung die Initialziindung des angestrebten Transitionsprozesses. Dariiber hinaus
betonen Havrylyshyn und McGettigan (1999) die Wichtigkeit der Privatisierungsprogramme bei
der Implementierung der Corporate Governance, dem Aufbau der notwendigen Marktbehérden
sowie in der Unterstiitzung wirtschaftlicher und politischer Reformprozesse. Die Schaffung
dieser Mechanismen soll anschliefend die Strukturen der betroffenen Volkswirtschaften
nachhaltig verandern. Auch Gray (1996) unterstreicht die Moglichkeiten, die sich im Zuge einer
Privatisierung den betroffenen Unternehmen anbieten kénnen. So verweist er insbesondere auf
den Zugang zu frischem Kapital, die Integration neuer Technologien sowie Einbindung innovativer
Fithrungsstile. In diesem Sinne wird die notwendige unternehmerische Ressourcenallokation
angetrieben, sprich die alten Prozesse durch neue ersetzt und anschlielend anhand
Unternehmensstilllegungen, Insolvenzen, Griindung neuer Gesellschaften, Restrukturierung,
Personalabbau, Verdnderung der Produktprogramme oder Investitionen verwirklicht
(Havrylyshyn & McGettigan, 1999). Folglich sollen laut Dragutinovic und Radulovic (2014) die
wesentlichsten Ziele einer Privatisierung, ndmlich die Erhohung der wirtschaftlichen Effizienz,
Entlastung des Staatshaushaltes, Entwicklung des heimischen Kapitalmarktes und schlussendlich
Errichtung eines wettbewerbsfihigen, marktwirtschaftlichen Wirtschaftsumfeldes erzielt werden.

Obwohl die Literatur keine allumfassende Definition der Privatisierung anbietet, dhneln sich
die Begriffsbestimmungen einzelner Forscher sehr. Klenk, Philipp, Reineke und Schmitz (1994)
definieren Privatisierung als jeden Transfer staatlicher Tétigkeit in den privaten Sektor und
somit die Entstaatlichung der Wirtschaft. Die Entstaatlichung bezeichnen sie als die Spaltung
des staatlichen vom betrieblichen Wirkungskreis sowie die nachtrigliche Gestaltung dezentraler
Regelungsapparate und Anreizstrukturen. Diese weite Perzeption des Privatisierungsbegriffes
ist eine angemessene Definition der stattgefundenen oder noch immer stattfindenden
Entstaatlichungsvorgénge in den Transitionsékonomien. Nellis (1998) definiert beispielsweise
die Privatisierung als einen Eigentumsiibergang in dem Sinne, dass die Mehrheit des
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Gesellschaftskapitals vom staatlichen Eigentum in die privaten Hinde iibergeht. Demgegeniiber
beschriankt Gray (1996) die Privatisierung nicht nur auf den technischen Eigentiimerwechsel,
sondern sieht die Verbesserung der Corporate Governance sowie die Entwicklung und
Forderung von marktwirtschaftlichen Rechtsnormen als eine der wesentlichsten Aufgaben des
Privatisierungsprozesses.

2. Privatisierungsmethoden in den Transitionsstaaten

Mit dem Zusammenbruch des Kommunismus hatten sich die staatlichen Unternehmen den neuen
Marktanforderungen zu stellen. Die grofie Mehrheit der Unternehmen sollte im Rahmen der
Transition privatisiert werden. Laut Schnitzer (2003) waren insbesondere die hochverschuldeten
Staaten bestrebt schnelle Einkiinfte fiir den Staatshaushalt zu erzielen, denn sie waren sich im
Klaren, dass noch einige Zeit verstreichen wiirde bis ein intaktes Steuersystem eingerichtet wird
und damit geregelte Einnahmen fiir den Staat erzielt werden konnen.

Das wesentliche Unterscheidungsmerkmal zwischen Privatisierungen in den Transitionsldndern
und den konventionellen Privatisierungen in den marktwirtschaftlichen Okonomien ist laut
Louzek (2009) das Kontingent der abzuwickelnden Transaktionen. Die Standardmethoden sind
in der Transition nicht immer anwendbar, da es sehr lange dauern wiirde die Zielobjekte zu
verkaufen.

Schnitzer (2003) unterscheidet vier Hauptmethoden der Privatisierung in den
Transitionsokonomien: Restitution, direkter Verkauf, Insiderprivatisierung (Management/
Employee-Buyouts) und Massenprivatisierung anhand von Vouchern.

Unter Restitution wird gemaf3 Schnitzer (2003) die Riickgabe der staatlichen Unternehmen an ihre
Besitzer verstanden, wo ihre fritheren Besitzer gefunden werden konnen und wo die Enteignung
ungerecht erschien. Die Restitution kam sowohl in Serbien als auch in der Tschechischen
Republik vorwiegend bei kleinsten Unternehmen und in der Agrarwirtschaft in Betracht und
wird in dieser Arbeit nicht weiter diskutiert.

Direktverkdufe erzielen schnelle Einnahmen fiir die Staatskasse und vereinfachen es den
Unternehmen neues Kapital und Wissen zu beschaffen. Das Verkaufsmodell erfordert eine direkte
Verauflerung der Gesellschaften an strategische Investoren. Diese Geldgeber besitzen iiblicherweise
das notwendige Know-how und die erforderlichen Marktkenntnisse, die Firmen erfolgreich zu
fithren. Der Staat als Verkaufer geht davon aus, dass die Investoren ein Interesse an der Fortfithrung
des Unternehmens besitzen. Die Direktverkiufe ermdglichen in weiterer Folge die Etablierung von
konzentriertem Eigentum, was den Unternehmen erlaubt, schnellere Restrukturierungsmafinahmen
einzuleiten und hoffentlich erfolgreicher zu wirtschaften (Schnitzer, 2003).

In seiner Untersuchung behauptet Pavlovic (2003), dass das Verkaufsmodell durch das
chaotische Marktumfeld in den ost-siidosteuropéischen Transitionsokonomien benachteiligt
worden ist. Das Modell soll dort am effizientesten funktionieren, wo eine gewisse Marktordnung
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herrscht. Diese Situation war in den neuentstandenen Demokratien nicht immer vorhanden,
was sich auf die Wahrnehmung des Marktes, vor allem bei auslindischen Investoren, negativ
ausgewirkt hat. Dieses Misstrauen in das Wirtschaftsumfeld iibertrug sich infolgedessen auf die
Verkaufsgeschwindigkeit der angebotenen Gesellschaften. Hingegen argumentiert Schnitzer
(2003), dass die Langwierigkeit und schwere politische Verwirklichung des Direktverkaufs
die wesentlichsten Nachteile dieses Modells sind, da die Mehrheit der Bevolkerung an dieser
Privatisierungsmethode nicht teilnimmt.

Gray (1996) bezeichnet die Insiderprivatisierung (Management/Employee-Buyouts) als eine
Privatisierungsmethode, die die Schenkung oder den Verkauf von Teilbereichen oder ganzen
Unternehmen (sehr oft mi zu geringen Preisen) an die eigenen Mitarbeiter oder Fithrungskrafte
beinhaltet. Das Insidermodell wurde in vielen europidischen Transitionsldndern, u.a. auch in
Serbien, als Hauptmodell vor 2001 angewendet.

Gemaf3 Pavlovic (2003) ermdglichen Management/Employee-Buyouts eine schnelle und einfache
Implementierung des Privatisierungsverfahrens. Die Methode wird als gerecht bezeichnet,
hat sich aber in vielen Fillen beim Aufbau vom Privateigentum als sehr wirkungslos gezeigt.
Die Studie von Schnitzer (2003) offenbart zudem die fehlenden Moglichkeiten einer spéteren
Eigentumskonzentration als das grofite Manko dieser Privatisierungsmethode. Die Insider
tendieren tiblicherweise dazu, ihre Unternehmensanteile nicht zu verkaufen, auch wenn dadurch
die Unternehmenseffizienz gesteigert werden wiirde. Die Mitarbeiter und Fithrungskrifte sind
normalerweise mehr am Erhalt ihres Arbeitsplatzes interessiert als an der Profitabilitit des
Arbeitgebers.

Die Voucher-Privatisierung, auch Coupon- oder Gutschein-Privatisierung genannt, berechtigt
theoretisch alle Staatsbiirger gleichermaflen am Privatisierungserlos teilzunehmen und Anteile
an den zu privatisierenden Unternehmen zu besitzen. Die Voucher, eine Form von kiinstlicher
Wihrung innerhalb des Privatisierungsprozesses, werden vom Staat kostenlos an die Staatsbiirger
ausgegeben oder zu einem sehr niedrigen Preis verkauft. Auf diese Weise wird versucht die
Kernproblematik des Verkaufsmodells in den Transitionslindern zu umgehen, nidmlich die
Knappheit an inldndischem Kapital. Nach der Beendigung der Voucher-Privatisierung wird
erwartet, dass es im Rahmen der sekundéren Privatisierung, bedingt durch Wiederverkaufe von
Unternehmensanteilen auf dem Aktienmarkt, zu einer effizienten Realokation der Anteile und
somit zu einem Kapital- und Wissenszuwachs kommt (Schnitzer, 2003).

In der Literatur werden die politische Akzeptanz und rasche Umsetzung als die grof3ten Vorteile
dieses Modells bezeichnet. Starke Evidenz zur Giiltigkeit dieser These liefert Schnitzer (2003).
Auchbezogen auf die Verhinderung des Ausverkaufes an Ausldnder wird dieses Modell gewiirdigt.
In dieser Beziehung betont Gray (1996), dass bei einer gut abgestimmten Voucher-Privatisierung
die typischen Verkaufsprobleme, wie ungerechte Verkaufsprozesse oder falsche Bewertung des
Staatseigentums beseitigt werden konnen. Als Nachteil dieses Modells sieht Schnitzer (2003)
vorrangig das Ausbleiben von Erlosen, denn abgesehen vom Verkauf der Voucher werden
keine generiert. Zudem beinhaltet die Voucher-Privatisierung wie auch beiManagement/
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Employee-Buyouts einen grundlegenden Nachteil: Die Entwicklung der Corporate Governance
wird nicht gefordert (Pavlovic, 2003).

3. Privatisierung in der Tschechischen Republik

Als die Transformation der post-kommunistischen Staaten begann, befand sich Tschechische
Republik in einer beispiellosen wirtschaftlichen Lage. Das Staatsbudget war ausgeglichen, zeigte
sogar einen Uberschuss, der erst 1996, also lange nach Beginn der Privatisierung, von einem
Defizit abgelost wurde. Nach damaliger Beurteilung der verantwortlichen Reformer sollte das
oberste Ziel der tschechischen Transition die Schaffung von Privateigentum sowie die Trennung
der starken Bindung zwischen Staat und Unternehmen sein (Torok, 2011). Die Regierung
wollte so rasch wie moglich Effizienz, Leistungsfahigkeit und die Corporate Governance der
Unternehmen verbessern. Abgesehen von der Veridnderung der elementaren Grundsitze der
Unternehmensfithrung spielte gemaf; Graham (1998) eine weitere Absicht der tschechischen
Privatisierungsarchitekten eine wesentliche Rolle, ndmlich die Verhinderung eines hohen
Einflusses von ausldndischen Investoren oder der kommunistischen Nomenklatur.

In der Vorbereitung auf den Privatisierungsprozess sah es der tschechische Staat als nicht
notwendig an, die Unternehemen einer organisationalen, operativen oder finanziellen
Restrukturierung zu unterziehen. McMaster (2001) betont zudem, dass eine Vorselektion der
geeigneten Erwerber in der Regel ebenso unterlassen wurde. Die Rolle des Staates bestand darin,
ein institutionelles Geriist der Marktwirtschaft zu implementieren, die {ibrige Arbeit sollten die
Marktkrifte erledigen. Das vorrangige Ziel des Privatisierungsprogrammes war so rasch wie
moglich einen ersten und nicht den optimalen Kéufer zu finden.

Die Transition in der Tschechischen Republik wurde angesichts kapitalistischer Vergangenheit
als Riickkehr Tschechiens in ihre natiirliche Position als demokratischer Staat propagiert
(Holy, 1996). Diesbeziiglich argumentiert McMaster (2001), dass die marktwirtschaftliche
Vergangenheit, qualifizierte Arbeitskréfte sowie eine grofiere Zahl von ,, High-Tech-Unternehmen
als Vorteile gegeniiber anderen ehemaligen kommunistischen Landern gesehen wurden. Diese
Unternehmen sowie die traditionelle tschechische Industrie (Glaserzeugung, Brauereien, etc.)
wurden als anpassbarer an die neuen Marktgegebenheiten beurteilt als die grofSen serbischen
Industriekombinate.

Privatisierungsmethoden

Die primére Privatisierung in der Tschechischen Republik wurde gemif3 Kocenda und Valachy
(2001) durch drei Programme ausgetragen: Restitution, kleine Privatisierung und grofle (Massen-)
Privatisierung. Die Restitution und die kleine Privatisierung wurden 1990 eingeleitet und hatten
eine wesentliche Rolle wihrend den ersten Jahren der Transition. Die kleine Privatisierung wurde
bei kleinen Wirtschaftseinheiten, vor allem im Einzelhandel und der Gastronomie, in Form von
offentlichen Versteigerungen angewandt. Die Massenprivatisierung begann 1991 und dauerte
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wie die Restitution bis 1995 an. Im Gegensatz dazu wurde die kleine Privatisierung bereits 1993
abgeschlossen. Der Privatisierungsprozess wurde in sehr schwacher Intensitat auch nach 1993
bzw. 1995 fortgesetzt. Im Jahr 2005 wurde die Privatisierung offiziell fiir beendet erklart.

Die grofSe (Massen-)Privatisierung wurde 1991 ins Leben gerufen und stellte das tragende
Privatisierungsprogramm der Tschechischen Republik dar. Der Privatisierungsplan betraf alle
Gesellschaften, die nicht durch die Restitution oder die kleine Privatisierung privatisiert wurden.
Die Massenprivatisierung erlaubte die Anwendung unterschiedlicher Privatisierungsmethoden.
Die kleinen Gesellschaften wurden iblicherweise im Zuge von Versteigerungen oder
Ausschreibungen verkauft. Die mittleren Unternehmen wurden entweder direkt an vorselektierte
Kaufer oder mittels Ausschreibungen verduflert. Die grofiten Gesellschaften wurden zuerst in
Aktiengesellschaften umgewandelt und danach iiberwiegend mithilfe der Voucher-Methode
transferiert. Das Verfahren wurde 1995 fiir abgeschlossen erklart (Kocenda & Valachy, 2001).

Voucher-Privatisierung

Alle tschechischen Staatsbiirger {iber 18 Jahre waren berechtigt 1000 Voucher-Punkte in Form
von einer Voucher-Broschiire zu kaufen. Die Kosten fiir diese 1000 Punkte betrugen CZK 1000
(ca. USD 35), was damals ca. ein Viertel des durchschnittlichen Monatsverdienstes ausmachte
(Hanousek & Filer, 2002). Die Teilnehmer konnten im Rahmen einer Ausschreibung eigenstandig
fir die Unternehmensanteile bieten oder ihre Voucher-Punkte an die neuentstandenen
Investment-Privatisierungsfonds (abk. IPFs) iibertragen. Im Gegenzug bekamen sie Anteile
an den Fonds, sprich die Teilnehmer wurden Aktionére der Fonds. Anschlieffend nahmen die
Investment-Privatisierungsfonds an den Bieterprozessen teil. Erst diese Investmentfonds, mit
ihren Versprechungen von schnellen Kapitalrenditen, machten die schleppend anlaufende
Voucher-Privatisierung fiir sehr viele tschechische Staatsbiirger attraktiv (Svitek, 2002).

Die Grundideen hinter der Voucher-Privatisierung waren erstmals die Bevolkerung fiir die
Privatisierung und den Kapitalismus zu begeistern sowie einen erheblichen Teilbereich des
offentlichen Wirtschaftsvermogens sehr schnell an verschiedene Gruppen privater Kaufer zu
transferieren. Auf diese Weise sollte die enge Verbindung zwischen Staat und Unternehmen
rasch getrennt werden (Majestrik, 1997). Nach Auffassung von Svitek (2002) sollten sich
die Staatsbiirger am Eigentum beteiligen und demnach die Transition sowie politische und
wirtschaftliche Stabilitit fordern. Kosta (1997) argumentiert zudem, dass nur mittels der
Voucher-Privatisierung der Mangel an inldndischem und ausldndischem Kapital in kiirzester
Zeit tiberbriickt werden konnte. Den Reformern war es gemaf} Nellis (1999) bewusst, dass die
Voucher-Privatisierung erstmal in einem Streubesitz der Unternehmensanteile enden wiirde und
dieser Zustand eher ungiinstig fiir eine effiziente Unternehmensfithrung wird. Jedoch waren die
Privatisierungsarchitekten tiberzeugt, dass die sekundére Privatisierung und der Aktienhandel
zu einer groferen Konzentration der Unternehmensanteile und somit zu weiteren Reformen
fuhren wird (Schnitzer, 2003).
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Ergebnisse der tschechischen Privatisierung

Wahrend der kleinen Privatisierung wurden rund 22.000 Wirtschaftssubjekte ins Privateigentum
transferiert. Der gesamte Verkaufserlos betrug rund USD 1 Mrd.. Durchschnittlich tibertraf
der Verkaufspreis den Anfangspreis um 51% (Havlicek, Turkova & Dlaskova, 2014). Obwohl
die Versteigerungen gleiche Mdglichkeiten fiir alle Teilnehmer boten, beméngelt Svitek (2002),
dass die meisten Kaufer aus der ehemaligen kommunistischen Nomenklatur kamen. Ende 1993

wurde dieses Privatisierungsprogramm abgeschlossen.

Die Aktiengesellschaften bildeten die haufigsten und wichtigsten Treiber des Eigentiimertransfers
in der Tschechischen Republik. Mit Hilfe der Voucher-Privatisierung wurden circa 43% des
fiir die Massenprivatisierung vorgesehen Kapitals privatisiert. Im Verlauf der ersten Welle der
Voucher-Privatisierung, die noch vor der Spaltung der Tschechoslowakei begonnen wurde,
wurden circa 7,5% des gesamten staatlichen Kapitals transferiert. Die zweite Welle wurde Ende
1994 beendet und beinhaltete 4,5% des gesamten Staatskapitals (Kocenda & Valachy, 2001).
Insgesamt beteiligten sich 1664 Gesellschaften oder Gesellschaftsteile an den zwei Wellen der
Voucher-Privatisierung. An der ersten Welle zwischen Marz 1992 und Janner 1993 nahmen 988
und in der zweiten Phase 676 Unternehmen teil. Der Buchwert des anhand Voucher-Modells
privatisierten Kapitals tibertraf USD 11 Mrd., was circa 10% des tschechischen Volksvermdgens
ausgemacht hat (Hanousek & Filer, 2002).

Durchschnittlich nahmen 75% der berechtigten Staatsbiirger an jeder Welle teil. Der Buchwert
der durchschnittlich angebotenen Anteile pro Teilnehmer betrug in der ersten Welle USD 1400
sowie USD 1000 in der zweiten. Im Verlauf der ersten Welle iibertrugen 72,2% der Teilnehmer
ihre Punkte an einen der 265 Fonds. In der zweiten Welle waren es 63,5% verteilt auf 349
Privatisierungsfonds. Insgesamt wurden rd. 66% aller Voucher-Punkte an die IPFs transferiert
(Kocenda & Valachy, 2001).

Tabelle |: Voucher-Privatisierung in der Tschechischen Republik

1.Welle 2.Welle
Anzahl der teilnehmenden Unternehmen 988 861
Buchwert der Anteile bereitgestellt fiir Voucher USD 7,2 Mrd. USD 5,2 Mrd.
Teilnehmende Staatsbiirger 5,98 Mio. 6,16 Mio.
Voucher-Punkte bei IPFs 72,2% 63,5%

Quelle: in Anlehnung an Kocenda &Valachy (2001, S. 8)
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Kogut & Spicer (2002) verweisen darauf, dass die staatlichen Behorden von Anfang an mit
der Griindung der IPFs gerechnet haben, jedoch wurde ihr enormes und schnelles Wachstum
nicht antizipiert. Die grofiten IPFs befanden sich im Besitz der inlandischen Banken, die sich
wiederum tiberwiegend in staatlichen Hianden befanden. Bereits nach dem Erlass der rechtlichen
Rahmenbedingungen fiir IPFs warnten Gegner des Modells vor der potentiell zu groflen
Konzentration der Eigentumsrechte und des Kapitals innerhalb dieser Fonds. Zudem erkannte
die Regierung sehr bald, dass die organisatorischen Aufgaben der Voucher-Privatisierung viel
mehr Zeit in Anspruch nehmen wiirden als angenommen. Diese Erkenntnis veranlasste die
Entscheidungstriger neben der Voucher-Privatisierung auch Direktverkdufe zu forcieren (Kosta,
1997).

Die Studie von Havlicek, Turkova und Dlaskova (2014) kommt zum Resultat, dass der direkte
Verkauf fir die Privatisierung von rund 30% des Kapitals verantwortlich war und somit die
zweitwichtigste Privatisierungsmethode in der Tschechischen Republik stellte. Innerhalb dieses
Modells wurden rd. 350 Unternehmen fiir umgerechnet rd. USD 8 Mrd. an Investoren verkauft.

Tabelle 2: GroBe (Massen)-Privatisierung in der Tschechischen Republik von 1991 bis 2005

Privatisierungsmethode Kapital in USD %

Voucher-Privatisierung 11,3 Mrd. 42,7
Direkter Verkauf 8,0 Mrd. 30,4
Kostenloser Transfer an Kommunen 4,1 Mrd. 15,5
Kostenloser Transfer an die Reservefonds 2,2 Mrd. 8,2
Kostenloser Restitutionstransfer 0,84 Mrd. 3,2
Gesamt 26,4 Mrd. 100

Quelle: In Anlehnung an Havlicek, Turkova & Dlaskova (2014, S. 63)

Mit Ende 1995 erreichte der Anteil des Privatsektors am tschechischen Bruttoinlandsprodukt
rund 70%, welcher zu dieser Zeit der hochste Anteil unter den Transitionsdkonomien war
(Wilkens & Maenning, 1997). Die anfinglichen Ergebnisse waren also vielversprechend. Das
Wirtschaftswachstum kletterte im Jahre 1995 auf sehr zufriedenstellende 5%. Die tschechische
Regierung erkldrte im Jahre 1996 die Transition fiir abgeschlossen. Infolgedessen empfahl die
Weltbank das tschechische Model als die optimale Privatisierungsstrategie fiir Staaten in der
Transition (Nellis, 2002).

Erkenntnisse aus der primaren tschechischen Privatisierung

Die tschechische Privatisierung war gemaf} Louzek (2009) keine ruhige Privatisierung, wo die
Regierung die einzelnen Zielobjekte gewissenhaft fiir die Transaktion vorbereiten und an die
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attraktivsten Investoren verduflern konnte. Die Arbeit von McMaster (2001) kommt zum Ergebnis,
dass der Prozess von der herrschenden politischen Elite geleitet wurde, die die Entwicklung und
Implementierung der Privatisierungsstrategien ohne jegliche gesellschaftlichen Hindernisse oder
Gegenmeinungen der politischen Opposition bzw. der Interessenverbénde vorantrieb.

Ende 1996 sank die tschechische Wachstumsrate um 40%, 1997 erreichte sie einen Tiefstand in
Hoéhe von 0,3% und erholte sich nicht bis zum Jahr 2000. Die Untersuchung von Nellis (1999)
dokumentiert, dass diesbeziiglich die Privatisierungsmissstdnde eine tragende Rolle spielten. So
zeigt er, dass infolge der Voucher-Privatisierung eine Unmenge an Aktienanteilen an eine grofie
Anzahl der Personen iibertragen wurde, die weder das Wissen noch die Moglichkeiten hatten,
diese erfolgreich anzuwenden. Zudem waren die IPFs gesetzlich unzureichend geregelt, was zu
umstrittenen und kriminellen Handlungen fiihrte. Ein grofler Teil der Unternehmensanteile an
gesunden und versprechenden Firmen fiel durch Manipulationen des Voucher-Systems in die
Hinde dubioser, politisch sehr gut vernetzter Personen. Das Fehlen wohliiberlegter Vorschriften
und Vollstreckungsmechanismen an den Kapitalmarkten sowie die unzureichende gesetzliche
Regelung 6ffnete die Tiir fiir eine Reihe hochdubioser und illegaler Machenschaften, an denen sich
Fonds-Manager auf Kosten der Minderheitenaktionire bereichert haben. Nellis (1999) betont,
dass das betriachtliche Tempo des Voucher-Programms fiir die Atomisierung des Eigentums
und das lickenhafte Privatisierungsreglement verantwortlich war und dementsprechend als
das eigentliche Ubel der Privatisierung angesehen werden soll. Ellerman (1998), einer der
wichtigsten Kritiker des tschechischen Voucher-Programms, nannte diesen Zustand ,, Irennung
des Eigentumes von der Kontrolle® (p. 11).

Tor6k(2011)undMcMaster (2001)habeninihren ArbeitenebenfallsenormePrivatisierungsméangel
identifiziert. Allerding argumentieren sie, dass die IPFs die eigentlichen Ubeltiter sind. Die
grofiten IPFs standen im Eigentum der groflen lokalen Banken, die zum grofiten Teil nicht
privatisiert wurden. Solche Strukturen fithrten unweigerlich zu einer Reihe gravierender
Interessenskonflikte. Die grofle Konzentration der Eigentumsrechte und des Kapitals in den
Hénden der Investment-Privatisierungsfonds resultierte in einem halbstaatlichen-halbprivaten
Besitzverhaltnis der Unternehmen. Die Entstaatlichung, als Hauptziel jeder Privatisierung, wurde
dadurch nicht zur Ganze erreicht. Diese Eigentiimerstruktur entsprach nicht den Anforderungen
der Marktwirtschaft, zumal die Dominanz des privaten Sektors nicht gegeben war, sondern der
indirekte Einfluss des Staates durch die IPFs. Dariiber hinaus entstand eine sehr uniiberschaubare
Aktionarsstruktur, die die Fiihrung und erforderliche Restrukturierungsmafinahmen der
Gesellschaften erschwerte. Die Auswirkungen dieser Missstdnde waren enorm. Der starke Einfluss
von IPFs und Managern fiithrte zu einer weitverbreiteten Unzufriedenheit in der Bevolkerung.
Das Fehlen eines effizienten Kapital- und Finanzmarktes verlangsamte zusatzlich die notwendige
Restrukturierung der privatisierten Unternehmen. Die Firmen wurden unterkapitalisiert und
unfihig Investitionsmittel aufzubringen sich selbstiiberlassen. Die niedrige Arbeitslosenrate,
frither als Erfolg der Voucher-Privatisierung gefeiert, wurde nun als ein Indikator fiir das Fehlen
von Veranderungen in den privatisierten Unternehmen interpretiert (Nellis, 2002).
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Obwohl das Voucher-Modell die Privatisierung eindeutig unterstiitzt hatte, zeigte sich, dass
tschechische Unternehmen, die nach standardisierten Privatisierungsmodellen (Direktverkdufe
an inldndische oder ausldndische Investoren) transferiert wurden, nach der Privatisierung eine
bessere Performance vorwiesen als Unternehmen, die durch das Voucher-Modell privatisiert
wurden. Die Forscher Havlicek, Turkova und Dlaskova (2014) bekriftigten mit ihrer Studie
den erfolgreicheren Einfluss des Direktverkaufes auf privatisierte Unternehmen. Sie kamen
zum Ergebnis, dass die direkte Verduflerung an auslidndische oder inldndische Investoren die
vorteilhafteste Privatisierungsmethode sowohl fiir die langfristige Leistungsfahigkeit des
Unternehmens als auch fiir die tschechische Wirtschaft war. McMaster (2001) befiirwortet diese
These ebenso und sieht die Eigentumskonzentration als Ursache dafiir. Nach seiner Ansicht sind
Unternehmen mit konzentriertem Eigentum erfolgreicher bei langfristigen und strategischen
Planungen als Unternehmen mit einem hohen Streubesitzanteil.

Ein weiterer Grund fir die schlechtere Performance der Voucher-Unternehmen war die
Vorselektion der Zielobjekte, die der tschechische Staat am Anfang der Privatisierung zugelassen
hat. Louzek (2009) bestitigt diese Erkenntnis und dokumentiert, dass den ausldndischen
Investoren erlaubt wurde — anders als von den Reformern angekiindigt — die Unternehmen mit
der hochsten Profiterwartung zu {ibernehmen. Ein Beispiel dafiir ist der Verkauf des Autobauers
Skoda an den Volkswagen-Konzern. Bis Ende 1991 wurden auf diese Weise insgesamt 50 profitable
Groflunternehmen privatisiert. Zudem wurden Firmen mit durchschnittlichen Erwartungen
von einflussreichen inldndischen Investoren tibernommen. Die restlichen Unternehmen, fiir die
sich sehr wenige Investoren interessierten, wurden in das Voucher-Privatisierungsprogramm
tibergeben.

Diese Privatisierungsmissstinde und eine depressive Wirtschaftsumgebung fithrten zum Start
der sogenannten sekundiren Privatisierung, die in dieser Arbeit nicht weiter behandelt wird.
Infolgedessen verkauften Massen von kleineren und desillusionierten Investoren ihr Anteile an
Unternehmen oder IPFs weiter an grofiere Investoren. Kogut und Spicer (2002) haben in Bezug
auf den Aktienhandel wéihrend der sekundéren Privatisierung weitere Privatisierungsméangel
identifiziert. Obwohl alle Unternehmen nach der Privatisierung an der Prager Borse gelistet
und in das RM-System (elektronische Handelsplattform) aufgenommen wurden, fiihrte dies
anfanglich nicht zu einem transparenten Austausch der Anteile. Der grofite Teil des Handels fand
auflerhalb des formalen Marktes, sprich nicht iiber die Prager Borse oder das RM-System, statt.

4. Privatisierung in Serbien

Die Privatisierung in den Transitionsstaaten, somit auch in Serbien, ist ein sehr komplexer
Vorgang. Die Verdnderungen wiahrend des Transitionsprozesses betreffen nicht nur die
Wirtschaftsstruktur, sondern auch die politische Ordnung oder das soziale Gefiige des jeweiligen
Landes. Des Weiteren definiert Simon (2010) die serbische Transition, infolge der hohen
Komplexitit, als eine Triple-Transition. Der Transitionsprozess in Serbien beinhaltet neben den
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notwendigen Wirtschaftsreformen auch die politische Neugestaltung sowie die Etablierung einer
neuen Nation.

Seit 1989 wird die Privatisierung in Serbien unter Verwendung von verschiedenen Modellen
durchgefiihrt, dennoch wurde sie bis heute nicht abgeschlossen. Trotz mehrerer Verdnderungen
der gesetzlichen Rahmenbedingungen mit dem Ziel der Beschleunigung der Privatisierung und
der Effizienzverbesserung des Prozesses, muss festgestellt werden, dass die Privatisierung in
Serbien noch einen langen Weg vor sich hat. Die Studie von Dragutinovic und Radulovic (2014)
kommt zum Ergebnis, dass die Privatisierung in Serbien von Anfang an filschlicherweise als
ein Allheilmittel fiir die geplagte serbische Wirtschaft angesehen wurde, obwohl die serbische
Okonomie jahrelang unter Wirtschaftssanktionen, kriegerischen Auseinandersetzungen sowie
Jahrzehnten der sozialistischen Marktwirtschaft und Arbeiterselbstverwaltung litt. Heute wird
die Privatisierung als ein notwendiges Ubel angesehen und der Begriff Privatisierung von der
breiten Offentlichkeit als ein Synonym fiir kriminelle Machenschaften verwendet.

Die ersten Privatisierungsversuche in Serbien begannen 1989 mit der Implementierung
verschiedener Bundesgesetze, die die Reorganisation der Staatsunternehmen ermdglichen
sollten. Der Wunsch nach Wirtschaftsreformen und einer erfolgreichen Privatisierungswelle
wurde sehr bald durch den Zerfall Jugoslawiens und die beginnenden Kriegshandlungen zerstort
(Pavlovic, 2003).

Privatisierung vor 2001

Die Privatisierung in Serbien zwischen 1989 und 2001 wird von Uvalic (2001) als eine Historie
verschiedenartiger Insidermodelle, sprich unterschiedlicher Distributionsmethoden vom
staatlichen Kapital an Arbeitnehmer, Rentner und Staatsbiirger definiert. Bis 2001 wurden
zwei Privatisierungsgesetze und eine Menge von begleitenden Verordnungen verabschiedet,
dennoch erzielte die Privatisierung katastrophale Resultate. Im Zuge der Privatisierung bis 2001
entwickelte sich durch die Insider ein breitgestreuter und unproduktiver Eigentumsbesitz. Die
Arbeitnehmer, Rentner und Staatsbiirger bekamen, bedingt durch die enormen Verluste in der
Wirtschaft, meistens wertlose Anteile an hoch unterkapitalisierten Unternehmen. Im Zeitraum
von 1989 bis 2001 wurden auf diese Weise ca. 10% des staatlichen Kapitals, mit weniger als 2%
Anteil am Bruttoinlandsprodukt, in private Hiande transferiert. Lediglich rd. 4% der eingeleiteten
Privatisierungen wurden erfolgreich abgeschlossen.

Fiir Vujacic und Vujacic-Petrovic (2011) oder Pavlovic (2003) war fiir den Misserfolg der ersten elf
Privatisierungsjahre vorrangig die (gewollte) mangelnde Entschlossenheit der politischen Kreise
entscheidend, die nicht bereit waren notwendige Reformen zu implementieren. Des Weiteren
befand sich Serbien von 1992 bis 2001 fast durchgehend unter den von den Vereinten Nationen
verhingten Wirtschaftssanktionen. Demzufolge kann das miserable Ergebnis der Privatisierung
als Folge von ungiinstigen &ufleren Rahmenbedingungen, vorherrschenden politischen
Gegebenheiten sowie unpassenden Privatisierungsmodellen zusammengefasst werden.
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Privatisierung nach 2001

Der demokratische Wandel, welcher mit dem Sturz Slobodan Milosevics in Oktober 2000
begann und mit dem institutionellen Wandel fortgesetzt wurde, machte wieder Hoffnung fiir
die serbische Privatisierung. Zu diesem Zeitpunkt wurde die Privatisierung in den meisten
ost-stidosteuropdischen Landern, wie beispielsweise Polen, Estland, Ungarn oder Tschechien,
zum grofiten Teil abgeschlossen. Der Regierungsumsturz 2001 und die darauffolgende
Implementierung des neuen Privatisierungsgesetzes werden heute als der wahre Anfang der
Transition sowie der Privatisierung in Serbien bezeichnet (Mali, 2012).

Die durch Wirtschaftssanktionen, Isolation und Korruption vollig zerstorte serbische
Wirtschaft benétigte 2001 so rasch wie moglich frisches Kapital und Know-how. Zugleich sah
die neue Regierung in der Privatisierung eine Chance, mit dem alten ungeliebten System der
Arbeiterselbstverwaltung und dem nicht erfolgreichen Insidermodell abzubrechen (Pavlovic,
2003). Diese Bediirfnisse und Tatsachen spielten laut Mali (2012) eine pragende Rolle bei der
Ermittlung zukiinftiger Privatisierungsmethoden, die unter dem Privatisierungsgesetz 2001

zusammengefasst wurden.

Das Privatisierungsgesetz 2001 nahm deutlich Abstand von der frither dominanten
Insidermethode. Dem Staat wurde eine bedeutendere Rolle im Prozess zugesprochen. Mit dieser
Mafinahme sollte der Erfolg des Verfahrens gesichert und der Privatisierung eine zusitzliche
Seriositdt verliehen werden. Im Gegensatz zu Privatisierungsprogrammen davor sollten dieses
Mal die auslandischen Investoren ermutigt werden an der Privatisierung teilzunehmen.

Das Privatisierungsgesetz 2001 beinhaltet zwei elementare Privatisierungsmodelle: direkter
Verkaufund kostenloser Transfer von staatlichem Kapital. Das Gesetz schreibt vor, dass bis zu 70%
des staatlichen Kapitals tiber die Ausschreibungen oder Versteigerungen verkauft werden miissen,
wiahrend die restlichen 30%, nach Abschluss der Verduflerung der 70%, an die Staatsbiirger,
Arbeitnehmer oder an staatliche Fonds verteilt werden sollen (Pavlovic, 2003).

Das serbische Verkaufsmodell verlangt den Verkauf der Mehrheitsverhaltnisse des Firmenkapitals
andie Investoren mittels 6ffentlicher Ausschreibungen oder Versteigerungen (Mali, 2012). Pavlovic
(2003) sieht als das Ziel der Verkaufsmethode nicht nur die Unternehmen schnellstméglich zu
verkaufen, sondern diese auch an strategische Investoren zu tibergeben. Von den strategischen
Investoren wird erwartet Wissen und Kapital mitzubringen, ressourcenschonend zu wirtschaften,
gewinnorientiertes Denken einzufithren, marktwirtschaftliches Umfeld zu entwickeln sowie
neue Arbeitsplatze zu kreieren.

Die Regierung bestand darauf, wenn auch nicht im Privatisierungsgesetz explizit erwihnt,
dass die offentliche Ausschreibung als Verkaufsart fiir die groffen und strategisch wichtigen
Unternehmen angewendet wird. Im Gegensatz dazu sollen die kleinen und mittleren Unternehmen
mittels Versteigerung verdufSert werden. Bei offentlichen Ausschreibungen muss der Kéufer
im Vorhinein einen umfassenden Geschiftsplan an die Privatisierungsagentur tibermitteln.
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Das Konzept soll neben dem Kaufpreis auch einen Vorschlag fiir das Sozialprogramm,
das beabsichtigtes Investitionsvolumen sowie ein Umweltprogramm beinhalten. Das
Sozialprogramm impliziert eine Reihe von Mafinahmen fiir die Beschéftigten. Die wesentlichste
Regelung sind die Abfertigungsrichtlinien fiir den sogenannten technologischen Uberschuss,
sprich Beschiftigte die nicht mehr produktiv eingesetzt werden konnen. Der Kaufpreis wird
nicht als der ausschlaggebende Verkaufsgrund betrachtet, sondern die Mixtur der Schwerpunkte.
Im Gegensatz zu Ausschreibungen ist bei Auktionen der Preis das entscheidende Kriterium
(Pavlovic, 2003).

Der kostenlose Transfer der restlichen Minderheitsverhaltnisse konnte auf folgende zwei Arten
ausgefithrt werden: Ubertragung der Anteile an die Mitarbeiter des Wirtschafssubjektes
oder Transfer der Anteile an die Allgemeinheit, in Serbien auch als Gutschein-Privatisierung
bezeichnet (Pavlovic, 2003).

Bodenschitze und Unternehmen von allgemeiner Bedeutung, wie beispielsweise Autoindustrie,
Raffinerien oder Post/Telekom, unterlagen anfanglich nicht der Privatisierung. Mit fortlaufender
Privatisierungsmisere und Budgetproblemen wurden auch fast alle strategischen Unternehmen
privatisiert oder befinden sich noch immer im Privatisierungsprozess.

Das Verkaufsmodell ist das dominante Modell der serbischen Privatisierung, was auch keine grofie
Uberraschung ist, da es auch von der Regierung wegen der schnellen und direkten Einnahmen
bevorzugt wird. 75% der Privatisierungserldse sollen, laut Privatisierungsgesetz 2001, direkt in
das serbische Budget einfliefSen, 5% in den Entschadigungsfonds fiir nationalisierten Besitz, 10%
in den Rentenfonds und die restlichen 10% in den Infrastrukturfonds (Pavlovic, 2003).

Ergebnis der serbischen Privatisierung seit 2001

Von Anfang 2002 bis Ende 2011 wurden in Serbien insgesamt 3.945 Gesellschaften mit
einem Gesamtverkaufserlos in Hoéhe von EUR 3,7 Mrd. privatisiert. Etwa 44% der gesamten
Verkaufserlose wurden durch offentliche Ausschreibungen erzielt, 38% durch Versteigerungen
und die restlichen 18% durch Versteigerungen am Finanzmarkt realisiert. Die meisten
Privatisierungsaktivititen waren Auktionen (56%), gefolgt von Auktionen am Finanzmarkt
(41%), wahrend nur 3% der Gesellschaften durch offentliche Ausschreibungen transferiert
wurden. Die Erklirung dafiir liegt in der Groflenordnung der privatisierten Unternehmen.
Die Mehrheit der fiir die Privatisierung angebotenen Unternehmen waren kleine und mittlere
Unternehmen. Die Versteigerungen erzielten auch mit 88% die hochste Abschlussquote, d.h.
88% aller durchgefiihrten Versteigerungen wurde erfolgreich beendet, sprich es kam zu einem
vertraglichen Eigentumsiibertrag. Demgegeniiber waren Ausschreibungen nur bei 59% aller
Privatisierungsprojekte erfolgreich. Trotz niedrigerer Erfolgsquote als Versteigerungen spielten
Ausschreibungen mehr Erlose in die Staatskasse ein und erreichten zugleich ein hoheres Price-
to-Book-Verhiltnis (P/B-Ratio) als die 6ffentlichen Auktionen (Mali, 2012).
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Tabelle 3: Gesamtiberblick Privatisierung in Serbien 2002 bis 201 |

Privatisierungs- ~ Privatisierte ~ Abschlussquote ~ Buchwert ~ Verkaufserlos P/B

pool Unternehmen des Kapitals (TEUR) Ratio
(TEUR)

Ausschreibungen (A) 217 128 59% 1.320.993 1.619.750 1,23
Versteigerungen (V) 2.459 2.155 88% 1.333.097 1.388.870 1,04
A+V 2.676 2.283 85% 2.654.090 3.008.620 1,13
Versteigerungen 2.699 1.662 62% 682.997 684.342 1,00
Finanzmarkt (VF)
Gesamt A+V+VF 5.375 3.945 73% 3.337.087 3.692.962 1,11

Quelle: in Anlehnung an Mali (2012, S. 153)

Nach anfinglicher Skepsis im Jahr 2002 erhohte sich die Anzahl der Privatisierungen
in 2003 drastisch. 2004 verringerte sich die Menge der Aktivititen erheblich infolge der
Parlamentswahlen und anschlielender Regierungsbildung. In den folgenden Jahren wurden
wieder mehr Unternehmen transferiert. Seit 2008 dezimierte sich die Anzahl der Privatisierungen
kontinuierlich aufgrund der Finanzkrise und der schwierigen weltweiten Wirtschaftslage (Mali,
2012).

Tabelle 4: Erfolgreiche Privatisierungen in Serbien (Jahresiibersicht)

Privatisierungsmodell 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 Gesamt
Ausschreibung 12 19 8 16 25 17 19 7 2 2 128
Versteigerung 206 681 254 201 209 282 226 69 25 2 2155

Versteigerung Finanzmarkt 48 116 65 295 307 352 254 109 54 62 1.662

Gesamt 266 816 328 512 541 651 499 185 81 66  3.945

Quelle: in Anlehnung an Mali (2012, S. 154)

Eine hohe Abschlussquote wurde vor allem in den ersten Jahren nach der Einfithrung des
neuen Privatisierungsgesetzes erzielt. In den folgenden Jahren sank die Quote sukzessive. Eine
der Erklarungen dafiir ist, dass mit Fortschreiten der Privatisierung immer weniger attraktive
Gesellschaften im Privatisierungspool blieben (Mali, 2012).
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Tabelle 5: Abschlussquote der serbischen Privatisierung (Jahresiibersicht)

Privatisierungsmodell 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 Gesamt
Ausschreibung 46% 50% 82% 76% 86% 38% 73% 78% 40% 50% 59%
Versteigerung 100% 96% 85% 89% 93% 95% 74% 58% 38% 29% 88%

Versteigerung Finanzmarkt ~ 80% 100% 31% 88% 79% 68% 76% 38% 28%  24% 62%

Gesamt 91% 95% 64% 88% 84% 76% 75% 44% 31% 25% 73%

Quelle: in Anlehnung an Mali (2012, S. 155)

Im betrachteten Zeitraum waren inldndische Investoren (vorrangig natiirliche Personen) die
wesentlichen Kaufer. Diese Geldgeber nahmen {iblicherweise an 6ffentlichen Versteigerungen
kleinerer Gesellschaften teil. Demgegeniiber waren ausldndische Investoren bei weniger als 7%
aller Privatisierungsprozesse involviert. Der tiberwiegende Teil auslandischer Erwerber beteiligte
sich am Kauf grofler Gesellschaften (Lukic & Gulan, 2006).

Nikolic (2011) zeigt in seiner Untersuchung, dass die Privatisierung in Serbien von 2001 bis 2011
auf den ersten Blick technisch (im Sinne abgeschlossener Vertrige) erfolgreich durchgefiihrt
wurde. Ein zweiter Blick offenbart aber grofle Méngel und Fehler des Privatisierungssystems. Bis
Ende 2010 wurde fast jede vierte Privatisierung (23,1%) annulliert und wieder renationalisiert.
Infolge der Vertragsauflosungen entgingen dem serbischen Staat Verkaufserlose in Hohe von rd.
EUR 1,26 Mrd.

Tabelle 6: Annullierte Privatisierungen in Serbien von 2001 bis 201 |

Annullierungsgriinde* Anzahl annullierter Transaktionen
Nichtbezahlung des Kaufpreises (u.a. Ratenzahlung) 214
Missachtung des vereinbarten Sozialprogramms und der Geschaftstatigkeit 208
Nichterbringung von Bankgarantien fiir die Investition 47
Nichtdurchfithrung von Investitionsverpflichtungen 72
Sonstiges 21

Quelle: In Anlehnung an Nikolic (2011, S. 106)
*In den meisten Féllen waren mehrere Griinde fiir die Auflosung der Vertrige ausschlaggebend.
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In erster Linie bestérkte geméfd Nikolic (2011) die Moglichkeit der Ratenzahlung des Kaufpreises
die Stornierung vieler Privatisierungsfille. Zumeist zahlte der Kaufer die ersten Raten des
Verkaufspreises, tibernahm die Kontrolle tiber das Unternehmen und verliel es nach einiger
Zeit, ohne die restlichen Zahlungen zu tétigen. Wahrend der Beherrschung des Unternehmens
tibertrug der vermeintliche Kaufer die Vermégenswerte des privatisierten Unternehmens an
ein anderes Wirtschaftssubjekt unter seiner Kontrolle. Dieses betriigerische Verfahren, in der
Literatur auch unter dem Begriff Tunneling bekannt, wurde in den Transitionsstaaten tiblicherweise
durch den langsamen Privatisierungsprozess ermdéglicht, da die Langsamkeit der Verfahren den
Managern der zu privatisierenden Firmen zu Gute kam. Die Geschiftsfithrer hatten aus diesem
Grunde geniigend Zeit, die Geschiftstitigkeiten des staatlichen Unternehmens an die eigenen,
neugegriindeten Unternehmen zu tibertragen. Die Besonderheit des serbischen Tunnelings liegt
in der Tatsache, dass die Mafinahmen von dem neuen Unternehmenseigentiimer durchgefiihrt
wurden. Die neuen Besitzer bezahlten willentlich maximal eine oder zwei Raten des Kaufpreises
und entnahmen unterdessen gewollt Vermogensbestinde aus dem gekauften Objekt, bevor
die Privatisierungsagentur die Verstéfie bemerkte und den Kaufvertrag fiir nichtig erklarte. Die
Absicht des Kdufers war von Anfang an, die Vermogensstdnde der Firma zu erwerben und nicht
die Weiterfithrung der Geschaftstatigkeit des Unternehmens zu gewdhrleisten. Das ausgepliinderte
und ausgelaugte Unternehmen wird danach von der Privatisierungsagentur renationalisiert, d.h. die
Privatisierung wird annulliert und die Firma erneut in den Privatisierungspool zuriickiibergeben.

Ende 2014 befanden sich noch 155 Unternehmen in der Privatisierungsvorbereitung sowie
419 Gesellschaften in verschieden Phasen der Privatisierung. Ein neues Privatisierungsgesetz
wurde im August 2014 verabschiedet. Das neue Gesetz sollte mehr Flexibilitat bei der Wahl des
optimalen Privatisierungsmodells fiir die restlichen Unternehmen gewihren, jedoch wurden in
der Praxis bis dato keine sichtbaren Verbesserungen erzielt. Das Enddatum der Privatisierung
wurde mit 31.12.2015 neu festgelegt (Dragutinovic & Radulovic, 2014). Dieses Ziel wurde
wiederum deutlich verfehlt.

5. Fallstudien — Privatisierungsbeispiele

Nachdem ein Uberblick iiber die Ergebnisse der Privatisierung gewonnen wurde, bedarf es
detaillierter Einblicke in die konkrete Praxis der serbischen Privatisierung. Die folgenden
drei Fallstudien entstammen aus einer Untersuchung von Dragutinovic und Radulovic aus
dem Jahre 2014, die von der Nacijonalna alijansa za lokalni ekonomski razvoj beauftragt
wurden. Diese Privatisierungsbeispiele sollen Prozesse und Problematiken innerhalb des
Privatisierungskonstrukts verdeutlichen. Besonderes Interesse gilt den wirtschaftlichen und
organisationellen Gegebenheiten, die in den untersuchten Unternehmen vor und nach der
Transaktion geherrscht haben. Die betriebswirtschaftlichen Erkenntnisse sollen anhand der
Analyse von vier Kennzahlen (Gesamt- und Eigenkapitalrentabilitat, Liquiditdt 3. Grades und
EBIT-Marge) sowie durch Verldufe der Umsatzerlose innerhalb des betrachteten Zeitraumes
gewonnen werden. Schlussendlich soll die Fallstudienanalyse Empfehlungen fiir die
Privatisierungsprozesse in Serbien liefern.
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Fallstudie DP Dusan Petronijevic
(Branche: Herstellung von Papier, Pappe und Folgeprodukte)

Das Unternehmen wurde 2004 mittels einer Offentlichen Ausschreibung privatisiert. Der
Kéufer, ein strategischer Investor aus dem Ausland, erwarb 70% des Unternehmenskapitals. Die
restlichen Anteile wurden zu je 15% an die Beschiftigten und die staatliche Privatisierungsagentur
tbertragen. Das Ausbleiben der Konkurrenz und ein mit dem Erwerb des Unternehmens
verbundenes, umfangreiches und kostspieliges Sozialprogramm prégten den geringen
Verkaufspreis. Im Rahmen der Vorbereitung fiir die Privatisierung fanden im Unternehmen
weitreichende Restrukturierungsmafinahmen statt. Periphere Unternehmenseinheiten wurden
ausgegliedert und von der Privatisierung ausgeschlossen, ein staatliches Beschiftigungs- und
Rentenprogramm half bei der Reduktion der Beschiftigungszahlen um 40%.

Die Produktionskapazititen waren vor dem Unternehmensverkauf nur zu einem geringen Teil
ausgelastet. In den letzten zwei Jahren vor dem Verkauf gingen die Umsatzerlose durchschnittlich
um 13,5% zuriick. Nach der Privatisierung dnderte sich die wirtschaftliche Entwicklung des
Unternehmens drastisch. Der Marktanteil wuchs im betrachteten Zeitraum 2002 bis 2013 um
mehr als 50% und das Unternehmen erzielte eine durchschnittliche Steigerung der Umsatzerlose
in Hohe von 17,4% pro Jahr. Ende 2013 waren die Umsitze 1,7 Malhoher als im Privatisierungsjahr.

Abbildung I: Umsatzerlose 2002-2013 — DP Dusan Petronijevic
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Quelle: in Anlehnung an Radulovic & Dragutinovic (2014, S. 25)

Eine dhnliche Entwicklung verzeichneten auch die vier analysierten Kennzahlen. Das Unternehmen
wies vor der Transaktion deutlich niedrigere EBIT-Margen als danach aus. Im Privatisierungsjahr war
die Kennziffer jedoch, infolge hoher Abfertigungsaufwendungen an ausscheidende Arbeitnehmer,
negativ. In folgenden Geschéftsjahren ist ein positiver Trend deutlich erkennbar. Der prozentuale
Anteil des EBIT am Unternehmensumsatz ist mit den Jahren kontinuierlich angestiegen, was
auch die Verbesserung der Ergebnissituation bedeutete. Die zufriedenstellende Entwicklung der
Kennzahlen Gesamtkapitalrentabilitit (Abk. ROA) und Eigenkapitalrentabilitit (Abk. ROE) zeigt,
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dass die Firma nach der Transaktion effizienter mit dem Kapital umgegangen ist. Die Liquiditét 3.
Grades verzeichnete ebenfalls hohere Werte als vor der Privatisierung. Vor dem Verkauf bewegte
sich die Kennziffer unter dem optimalen Wert von zwei. 2004 sank der Wert, aufgrund der bereits
angesprochenen Abfertigungsaufwendungen, auf einen Tiefstand. In den néchsten Jahren stieg die
Liquiditét 3. Grades stetig. Die Werte bewegten sich um oder oberhalb des optimalen Wertes, was

die zufriedenstellende Liquiditatssituation der Firma betont.

Abbildung 2: Kennzahlen 2002-2013 — DP Dusan Petronijevic
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Quelle: Eigene Darstellung in Anlehnung Radulovic & Dragutinovic (2014, S. 27 ff.)

Das Unternehmen représentiert eine erfolgreiche und problemlose Privatisierung, in welcher
der strategische Investor von Anfang an die Kontrolle iibernommen hat. Die allgemeinen Ziele
der Privatisierung wie Verbesserung der Effizienz, Investitionserhohung, Transfer von Knowhow
und Entlastung des Staates wurden zur Ginze erreicht.

Fallstudie DP Mala Bosna
(Branche: Land- und Forstwirtschaft)

Das Unternehmen Mala Bosna wurde mittels einer offentlichen Auktion im Jahre 2007
privatisiert. Der Kiufer, ein Konsortium natiirlicher Personen aus Serbien, erwarb 70% der
Unternehmensanteile, wihrend die restlichen 30% an die Beschiftigten transferiert wurden.
Analog wie bei der vorher erlduterten Fallstudie war auch bei dieser Transaktion ein vorgegebenes
Investitions- und Sozialprogramm Bestandteil des Kaufvertrages.

Die Zeit nach der Privatisierung war durch unklare Eigentiimerverhiltnisse geprdgt. Im
Jahre 2009 wurden - im Einvernehmen mit der Privatisierungsagentur - die erworbenen

38



Marmara Universitesi Marmara Business Review * Volume ¢ Cilt: | / Issue * Say:: | June * Haziran: 2016, ISSN: 2536-457X, ss/pp. 21-49

Unternehmensanteile wiederum von einer anderen natiirlichen Person tibernommen, die in
einer engen Beziehung mit den vorherigen Eigentiimern stand. Anschlieflend tibergab der neue
Investor die Geschiftsfithreraufgaben an eine weitere Person, die zu diesem Zeitraum Eigentiimer
oder Geschiftsfithrer mehrerer zum Unternehmen nahestehenden Gesellschaften war.

Das Unternehmen Mala Bosna ist ein charakteristisches Exempel des serbischen Tunnelings,
sprich der absichtlichen Ausnutzung einer privatisierten Firma als kollateraler Schaden, um
Kredite fiir die Finanzierung verbundener Unternehmen zu erhalten. Als Handlanger und
Unterstiitzer haben sich dubiose private serbische Banken etabliert. Die erhaltenen Geldmittel
wanderten zum grof3ten Teil direkt an die verbundenen Unternehmen. Das Unternehmen Mala
Bosna blieb darauthin mit Bankverbindlichkeiten und Forderungen gegeniiber verbunden
Unternehmen hilflos zuriick. Gleichzeitig mit der Belastung des Unternehmensvermégens kam
es auch zum physischen Vermdégenstransfer zu nahestehenden Unternehmen und Personen.
Angesichts der dubiosen Machenschaften und nicht erfiillten Vertragsvereinbarungen wurde der
Kaufvertrag im Jahre 2010 aufgelost.

Die Jahre nach der Privatisierung erzielte das Unternehmen, ausgenommen 2009, stetig
fallende Umsitze. Das Jahr 2009 war ein Ausreifler in dem Umsatzerldse erzielt wurden, die 49
Mal héher waren als im Privatisierungsjahr. Diese enorme Steigerung wurde nicht durch die
eigene Fertigung oder den Verkauf der Lagerbestidnde erreicht, sondern durch die Verduflerung
der Produkte, die von der staatlichen Rohstoffausgleichsagentur ausgeliehen und auf eigene
Rechnung verkauft worden waren. Die schwache Liquidititslage sowie etliche Kontenblockaden
fithrten schlussendlich zum totalen wirtschaftlichen Kollaps des Unternehmens. Kurz nach der
Auflosung der Privatisierung wurde ein Restrukturierungsverfahren eingeleitet, in dem sich das
Unternehmen noch immer befindet.

Abbildung 3: Umsatzerlose 2004-2013 — DP Mala Bosna
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Quelle: in Anlehnung an Radulovic & Dragutinovic (2014, S. 192)
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Vor der Transaktion verzeichnete das Unternehmen eine relativ niedrige Verschuldungsquote,
was sich nach der Privatisierung, infolge des Tunneling in kiirzester Zeit dnderte. Die
durchschnittlichen EBIT-Margen waren vor der Privatisierung hoher als danach. Es ist jedoch zu
erwédhnen, dass diese hoheren Werte nicht dem Ergebnis besserer Geschaftsaktivitat entstammen,
sondern ein Resultat der Wertsteigerung der Lagerbestinde waren. Die Veridnderungen der
Kennzahlen ROA und ROE im Zeitablaufzeigen, dass das Unternehmen vor der Privatisierung mit
dem Kapital effizienter umgegangen ist. Wahrend des gesamten Beobachtungszeitraums hat das
Unternehmen Liquiditatsprobleme verzeichnet, die oft in den angesprochenen Kontenblockaden
geendet haben. Der Vergleich der Kennzahlenwerte vor und nach der Privatisierung zeigt, dass
die Liquiditét 3. Grades nach der Transaktion von Jahr zu Jahr gesunken ist.

Tabelle 7: Kennzahlen 2004-2013 - DP Mala Bosna

Jahr EBIT (%) ROA (%) ROE (%) Liq. 3. Grades
2004 -16,7 1,5 1,8 0,5
2005 23,4 0,3 0,3 0,9
2006 12,1 0,3 0,4 1,0
2007 25,6 1,2 1,8 1,0
2008 17,4 0,7 1,2 1,0
2009 -0,1 0,1 0,6 L1
2010 2,6 -39,1 -627,1 0,7
2011 21,5 -3,6 - 0,1
2012 -11,8 54 - 0,2
2013 -539,4 -12,5 - 0,1

Quelle: in Anlehnung an Radulovic & Dragutinovic (2014, S. 193 ff.)

Fallstudie Zavarivac AD
(Branche: Metallerzeugung und -bearbeitung)

Die wirtschaftlichen Probleme des Unternehmens Zavarivac AD begannen bereits in den
1990ern, als das Unternehmen nach dem Zerfall Jugoslawiens grofle Teile des Absatzmarktes
verloren hatte. Das Unternehmen wurde danach zweimal privatisiert. Die erste Privatisierung
wurde Ende 2000 eingeleitet. Dabei wurden rd. 60% des Kapitals kostenlos an die Beschéftigten
ibertragen, die restlichen 40% verblieben im staatlichen Besitz. In den folgenden Jahren kam es
zu keinen wesentlichen Verdnderungen der Eigentiimerstruktur.

Vor der zweiten Privatisierung verzeichnete Zavarivac AD, trotz starken Schwankungen in der
Geschiftstitigkeit durchgehend positive Geschiftsergebnisse, dennoch war die Zeit durch eine
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Steigerung des Verschuldungsgrades geprigt. Die Problematik des teuren Personaliiberschusses
und das Ausbleiben dringend benétigter operativer Restrukturierungbelasteten das Unternehmen
schwer.

Die Privatisierung der restlichen rd. 40 % Unternehmensanteile wurde, nach mehrmaligem
Scheitern, im Zuge einer 6ffentlichen Ausschreibung Ende 2008 vollzogen. Der Erwerber war
ein Konsortium bestehend aus vier serbischen Unternehmen und 16 natiirlichen Personen. Den
Kéufern gelang es, neben den zum Verkauf stehenden Anteilen, auch die Aktien der Arbeitnehmer
zu erwerben und somit einen Mehrheitsbesitz zu ergattern.

Nach der zweiten Privatisierung verzeichnete Zavarivac AD eine Verschlechterung der
Geschiftstitigkeit mit dramatischem Riickgang der Umsétze. Die Griinde dafiir waren,
abgesehen von der weltweiten Wirtschaftskrise, die schlechte finanzielle Lage der Firma,
kostspieliger Personaliiberschuss sowie zerriittete Verhdltnisse zwischen Arbeitnehmern und
neuen Eigentiimern. Die Streitigkeiten eskalierten Ende 2010 als es zu einer Arbeitsstillegung
kam, nachdem keine Vereinbarung betreffend Abfertigungszahlungen fiir die entlassenen
Arbeitnehmer gefunden werden konnte. Daraufhin sagten die Banken ihre Unterstiitzung ab und
stellten die gewahrten Kredite féllig. 2011 15ste die Privatisierungsagentur den Ubernahmevertrag
auf und leitete einen Restrukturierungsprozess ein. In der Folge verschlechterte sich die
6konomische Situation des Unternehmens kontinuierlich.

Abbildung 4: Umsatzerlése 2004-2013 — Zavarivac AD
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Quelle: in Anlehnung an Radulovic & Dragutinovic (2014, S. 110)

Alle untersuchten Kennzahlen haben mnach der Privatisierung bedingt durch
Produktionsstillegungen und zusitzliche Verschuldung des Unternehmens eine Verschlechterung
erfahren.
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Tabelle 8: Kennzahlen 2004-2013 — Zavarivac AD

Jahr EBIT (%) ROA (%) ROE (%) Liq. 3. Grades
2004 55 0,2 0,3 1,3
2005 6,9 0,3 0,5 1,2
2006 -1,0 0,3 0,5 1,1
2007 -4,5 0,1 0,3 1,3
2008 7,8 0,2 0,5 1,3
2009 -46,6 -33,5 -96,7 0,3
2010 -62,8 -22,8 -190,3 0,4
2011 -135,7 -21,1 - 0,3
2012 -96,5 -16,9 - 0,3
2013 -144,5 -21,6 -749,0 0,2

Quelle: in Anlehnung an Radulovic & Dragutinovic (2014, S. 110 ff.)

6. Erkenntnisse aus der serbischen Privatisierung

Die Analyse der serbischen Privatisierung seit 2001 zeigt auf den ersten Blick ein durchaus positives
Ergebnis. Die eigentlich hohe Abschlussquote der Privatisierungsaktivititen charakterisiert aber
lediglich den bloflen Transfer des staatlichen Besitzes, sprich den vertraglichen Ubertrag der
Unternehmensanteile aus staatlichen in private Hande. Der eigentliche substanzielle Misserfolg
der stattgefundenen Transaktionen wird an dieser Stelle verheimlicht.

Die tatsdchliche Transition und Privatisierung in Serbien begann mit groffer Verspdtung erst im
Jahre 2001, 12 Jahre nach der Tschechischen Republik. Wihrenddessen hatten die potentiellen
strategischen Investoren die Region Stidost- und Osteuropas fiir sich entdeckt und darin
investiert. Abgesehen von den hochprofitablen Branchen, wie beispielsweise Mineral6l-, Tabak-
oder Alkoholindustrie, war es danach sehr schwer, potente strategische Investoren nach Serbien
zu holen. Von den inldndischen Investoren, die die Privatisierung von grofleren Unternehmen
hitten bewiltigen konnen, gab es in Serbien einfach zu wenige.

Serbien musste aufgrund der desolaten wirtschaftlichen Situation so schnell wie moglich den
vielen Verpflichtungen nachkommen und moglichst rasch Liquiditit generieren. Demzufolge
wurde der Direktverkauf des staatlichen Kapitals als eine angemessene Methode fiir das serbische
Privatisierungsvorhaben angesehen.

Das Privatisierungsmodell aus dem Jahre 2001 hatte von Anfang an schlechte Aussichten. Die
Privatisierungsrahmenbedingungen waren schlecht aufgestellt, die Mehrheit der Unternehmen
befand sich in schlechter wirtschaftlicher Verfassung, ein grofles Interesse strategischer Investoren
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blieb aus und eine Reihe von ungeklarten Problemen beherrschte die Privatisierungsthematik.
Diese Probleme sollen anschlieflend erldutert werden.

Ein elementares Problem bilden die fehlenden rechtlichen Rahmenbedingungen betreffend der
Konversion des gemeinschaftlichen in das private Eigentum sowie die daraus resultierenden
unklaren Besitzverhiltnisse der Immobilien. Erwerben die Investoren das Unternehmen, stellt
sich sehr oft die Frage, ob die gekauften Objekte éiberhaupt in das Grundbuch eingetragen
werden konnen. Diese Ungewissheit hielt immer wieder die Investoren von weiteren
Privatisierungsbemiihungen ab.

Ein weiteres Problem war, wie auch in den Fallstudien dargestellt, der Personaliiberschuss
in den Zielobjekten. In der ersten Zeit nach Einfithrung des Privatisierungsmodells 2001
wurde die Problematik des Personaliiberschusses an die Kaufer abgewilzt. Nachdem
immer weniger potentielle Erwerber bereit gewesen waren, diese teuren personellen
Restrukturierungsmafinahmen durchzufiihren, tibernahm der Staat die Losung des Problems.
Die finanzielle Ausstattung des dafiir eingerichteten Arbeitnehmer-Transitionsfonds konnte aber
dem Bedarf nicht nachkommen und somit blieb die Losung des Problems bei den Kaufern selbst.

Die Verschuldung der Zielunternehmen war das dritte grofie Problem des Privatisierungsmodells.
Die Privatisierungsverfahren wurden anfianglich mit nicht zweckgeméfiem Verhalten von einigen
staatlichen Glaubigern konfrontiert Die 6ffentlichen bzw. staatlichen Unternehmen hatten hohe
ausstehenden Forderungen gegeniiber vielen Unternehmen im Privatisierungspool. Sieblockierten
die Privatisierungsprozesse, da sie nicht bereit waren, notwendige Schuldenschnitte zu gewéhren.
Dieses Hindernis machte eine Vielzahl von Transaktionen unattraktiv. Schliefllich wurde der
rechtliche Rahmen verdndert und ein zwingender Schuldenerlass von staatlichen Glaubigern
eingefiihrt. Der Schuldenschnitt konnte einen zusétzlichen Anreiz auf die Kaufentscheidung des
Investors austiben und sich positiv auf den Privatisierungsprozess auswirken.

Die Privatisierung in Serbien wurde und wird noch immer von der stindig wechselnden
politischen Stimmungslage und dem korrupten staatlichen Privatisierungsgeriist beeinflusst.
Diese Konstellation eréffnete sehr viele Tiiren fiir korrupte Handlungen. Besonders sichtbar
wurde dieser Missstand bei der Selektion der Investoren und der Bevorzugung dubioser,
inlandischer natiirlicher Personen durch die Privatisierungsagentur. Die Einfithrung der
moglichen Ratenzahlung des Kaufpreises verstirkte die kriminellen Machenschaften zusitzlich.
Als ein Lockmittel fiir Investoren sowie als unterstiitzende Mafinahme am Kaufprozess fiir die
Arbeitnehmer angedacht, wurde die Ratenzahlung dementgegen als ein Stimulus fiir Tunneling
und weitere kriminelle Machenschaften ausgenutzt.

Eine weitere Erkenntnis der Fallstudienanalyse war der ausschlaggebende Einfluss, den potente
strategische Investoren auf die Privatisierung ausiiben konnen. Die Qualitit der Investoren
entscheidet tiber das Gelingen des Verfahrens und die Zukunft des privatisierten Objektes.

Die Fallstudien offenbarten ferner, dass Privatisierungen mit einfachen Eigentiimerstrukturen
erfolgreicher waren. Konsortien von Firmen oder natiirlichen Personen, wie im Falle des
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Unternehmens Zavarivac AD, bringen unklare Zusammensetzungen des Kapitals mit sich
ohne notwendige, ordentliche hierarchische Strukturen. Obendrein waren die verschachtelten
Besitzverhaltnisse sehr oft klare Indizien fir dubiose Absichten der Investoren.

Eine weitere Erkenntnis der Fallstudienuntersuchung ist die untergeordnete und manchmal
zur Génze fehlende Rolle des Staates im Privatisierungsprozess. Der Privatisierung wurde
vielmals eine unausgereifte staatliche Unterstiitzung beigestellt. Bei vielen Transaktionen war
der Staat durch gewisse Fonds oder die Privatisierungsagentur der gréfite Minderheitsaktionér
der verkauften Objekte. Die wesentlichen Entscheidungen konnten demzufolge ohne die
Teilnahme oder die Einwilligung des Staates nicht durchgefiihrt werden. Das Desinteresse des
Staates fithrte bei einer Vielzahl von Privatisierungen zu negativen Resultaten. Der Staat war
mit dem Privatisierungskontingent tiberfordert und hatte meistens keine Moglichekiten klare
Handlungsregeln vorzuschreiben, Kontrollmafinahmen festzusetzten, gemeinsam mit dem
Management Ziele zu definieren oder in irgendwelcher Weise als Aktionér an der Fithrung des
Unternehmens teilzunehmen.

Der Misserfolg serbischer Privatisierung wurde schlussendlich auch durch die Tatsache verursacht,
dass die Privatisierung selbst das Ziel war und die Durchfiihrung ohne Riicksicht auf Konsequenzen
vollzogen worden ist. Das Programm wurde anfinglich nur auf die Verkaufserlose abgestimmt,
nicht auf die Steigerung der Unternehmenseffizienz oder Senkung der Arbeitslosenzahlen.
Eine gewissenhafte Selektion der Kaufer durch die Privatisierungsbehorden wurde bei vielen
Transaktionen vollkommen vernachléssigt, viele Unternehmen wurden schnell und uniiberlegt
an dubiose Investoren ohne Branchenbezug verkauft.

Alle diese Tatsachen sind fiir die Langsamkeit und Fehlerhaftigkeit im serbischen
Privatisierungsprozess ausschlaggebend.

7. Empfehlungen fiir die serbische Privatisierung

Obwohl sich das tschechische Privatisierungsmodell vom serbischen Pendant in vieler Hinsicht
unterscheidet, liefert der Vergleich der beiden Privatisierungsprogramme keine vollig neuen
Erkenntnisse fiir die serbische Privatisierung. Im Groflen und Ganzen sind fast alle gewonnenen
tschechischen Einsichten Erfahrungen, die Serbien bereits jahrelang selber gemacht hat. Die
Fehler, die in Tschechien passierten, wurden in den meisten Féllen auch in Serbien produziert.

Serbien muss seine Einstellung gegentiber der Privatisierung in vieler Hinsicht 4ndern. Ein erster
wichtiger Schritt in diese Richtung wire die Fehler, aber auch die Erfolge der tschechischen und
der eigenen Privatisierung bis dato zu erkennen und in den eigenen Prozess einzubauen bzw.
diese nicht zu wiederholen.

In diesem Sinne wurden vier Optimierungsempfehlungen fir die serbische Privatisierung
erkannt und folgend erlautert.
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Stirkung des Staates

Die wesentlichste Erkenntnis aus der tschechischen Privatisierung ist, dass ein schwacher
Staat ohne einflussreiche marktunterstiitzende Institutionen sehr viel Unheil in den
Privatisierungsprozess bringen kann. Ein auf die Privatisierung unvorbereiteter Staat offenbart
sehr viele Liicken fiir korrupte und illegale Handlungen und ist mitverantwortlich fiir das
Ausbleiben der 6konomischen Stabilitét, die wiederum zum Fernbleiben ausldndischer Investoren
fihrt. Die Fallstudienanalyse und die Privatisierung in Tschechien haben gezeigt, dass besonders
diese auslindischen Geldgeber fiir die erfolgreichsten Privatisierungsprojekte zustandig waren.

Eine langfristige Losung der Privatisierungsproblematik fiir Serbien liegt dementsprechend
im Aufbau effizienter staatlicher verwaltungs- und politischer Kapazititen, um den
Privatisierungsanforderungen gerecht werden zu kénnen. Der Staat als Verkdufer sollte die
Unternehmen auf die Privatsierungen (optimal) vorbereiten und nicht ohne vorbereitende
Aktivititen zum Verkauf anbieten. Die Fallstudien haben gezeigt, dass insbesondere die
finanziellen und organisationellen Restrukturierungsmafinahmen die strategischen Investoren
angelockt haben. Obendrein soll der Staat in den ersten Jahren nach der Transaktion verstarkt
als Kontrollgremium fungieren und die Privatisierungsabkommen intensiver iiberwachen.
Diese Aktivitit sollte schlechtverlaufende Privatisierungen schneller erkennen und vor weiteren
Eskalationen bewahren.

Das Ziel der erwdhnten Bemithungen sollte die Kanalisierung bevorstehender
Privatisierungstransaktionen in sozial-produktive und akzeptable Projekte sein. Zugleich
wiirden stillstehende und nicht erfolgreiche Privatisierungsaktivititen wieder in geordnete
Bahnen zuriickgebracht werden. Das mittel- bis langfristige Ziel sollte somit ein effektiver Staat
mit weniger fehleranfilligem institutionellem Privatisierungsgertist sein.

Abgesehen vom Aufbau der effizienten verwaltungs- und politischen Kapazititen fir die
ordnungsgemafle und faire Durchfithrung der Privatisierung bedarf es in Serbien nach Meinung
der Autoren, mehrerer parallellaufender Prozesse, dienicht nur neue Privatisierungstransaktionen,
sondern auch die bereits verwirklichten Privatisierungen betreffen. Im Folgenden werden sie
erortert.

Fall-zu-Fall-Privatisierung

Eine schnelle Losung der Privatisierungsproblematik in Serbien kann es nicht geben. Serbien sollte
von den Erkenntnissen der Tschechischen Republik lernen und von der schnellen Privatisierung
absehen. Obwohl Tschechien anfanglich auf das Tempo ihrer Privatisierung stolz war, kamen nach
Beendigung der Privatisierung sehr viele Probleme auf. Die Kritiker sind sich einig, dass wenn die
Privatisierung langsamer durchgefiihrt worden wire, es keine so ausufernde Insider-Domination,
weniger Widerstand gegentiber externen Investoren, mehr Schutz fiir Minderheitsaktionére und
weniger unkontrollierte Handlungen der Invetsment-Privatisierungfonds gegeben hitte. Solange
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der Staat Méngel bei Privatisierungsrahmenbedingungen offenbart, sollte die langsame Fall-zu-
Fall-Privatisierung nach international bekannten Verfahren durchgefithrt werden.

Als Hauptmethode der serbischen Privatisierung empfiehlt sich der bedéchtige und wohliiberlegte
direkte Verkauf durch offentliche Ausschreibungen. Diesen Tendern sollen mehrere
Auswahlverfahren vorgelagert werden, an denen nur strategische Investoren mit Branchenbezug
teilnehmen diirfen. Das Ziel miisste sein, den optimalen und nicht den ersten Kéufer zu finden.
Serbien sollte sich mit anstehenden Privatisierungen unbedingt Zeit lassen, der kontrollierte
Verkauf darf der schnellen, aber kurzfristigen Erholung der Staatskasse nicht weichen.

Externe Unterstiitzung

Kurzfristig sollte Serbien mehr externe Unterstiitzung in Form von privaten Beratern oder
internationalen Organisationen, wie beispielsweise der Weltbank, einholen. Die erfahrenen
Konsulenten kénnen die serbische Privatisierungsagentur bei Vorbereitung, Durchfithrung und
Uberwachung der Privatisierungsprojekte unterstiitzen.

Einige Transitionsstaaten engagierten am Anfang ihrer Privatisierungsprozesse auflenstehende
Berater und haben auf diese Weise Wissensliicken und mangelnde Erfahrung kompensiert. Estland
hat beispielsweise Unterstiitzung und technische Expertise von der deutschen Treuhandanstalt
erhalten. Nach anfinglichen Schwierigkeiten legten die Esten die Entwicklung des gesamten
Privatisierungssystems in die Hande der Treuhandanstalt, was mit groflem Privatisierungserfolg
belohnt wurde. Ein anderes erfolgreiches Beispiel der externen Unterstiitzung findet man in
Bulgarien. Die bulgarische Privatisierungsagentur tibertrug die Verantwortung der Privatisierung
von 30 Grof3unternehmen an Agenten und Berater (Nellis, 1999). Tschechien hatte dagegen auf
die fremde Hilfe verzichtet, was Serbien unbedingt vermeiden sollte. Die Unterstiitzung durch
Konsulenten kann aber nur dann funktionieren, wenn innerhalb der verantwortlichen Strukturen
der Wille nach Transparenz des Privatisierungsprozesses besteht.

Reprivatisierung

Im Gegensatz zu Serbien hat sich Tschechien entschieden, die Privatisierung mit geringer
Riicksicht auf die Arbeitnehmerinteressen zu vollziehen. Serbien entschloss sich hingegen, die
Beschiftigten stirker in die Privatisierung zu involvieren und viele Unternehmensanteile der
Belegschaft zu iiberlassen. Diese Bevollméichtigung verlieh den Arbeitnehmern das triigerische
Gefiihl, die Unternehmen zu besitzen. Die beschriebene Eigentiimerstruktur erwies sich bei
vielen Unternehmen in Serbien als ineffizient und resultierte in mangelnder Kontrolle der
Unternehmen. Dieser Status quo fithrte schliefSlich zur schnellen und tiefgreifenden Ausbreitung
der Korruption, die dem Privatisierungsprozess enorme Schaden zufiigte.

Als Ausweg aus dieser Misere empfiehlt sich die sogenannte Re-Privatisierung der betroffenen
Unternehmen. Die Reprivatisierung soll die Firmen aus den Hianden der Insider, die tibermiflige
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Eigentumsanteile halten aber mangelnde Finanzmittel und Anreize besitzen, entreifSen. Das
Hauptinstrument der Reprivatisierung in dieser Beziehung ist die Kapitalerhdhung. Die
Kapitalerhohung kann durch den Verkauf neuer Aktien an externe Investoren eine Verwésserung
der bestehenden Insider-Anteile verursachen. Es stellt sich aber die Frage, wie die neuen
Anteile ohne die freiwillige Zusammenarbeit der Eigentiimer ausgegeben werden koénnen.
Die meisten privatisierten Unternehmen mit schlechter Performance haben Steuerschulden.
Eine Umwandlung der Steuerschuld in Aktienkapital wiirde den Staat mit umfangreichem
Aktienpaket in den jeweiligen Unternehmen ausstatten. Der Weiterverkauf der Aktienpakete an
strategische Investoren konnte somit neue Besitzverhiltnisse erzeugen und die trige, komplexe
und wirkungslose Insider-Domination verwassern (Nellis, 1999).

8. Schlussbetrachtung

Die Privatisierung ist iberall, besonders jedoch in den ost-siidosteuropdischen
Transitionsdkonomien eine Frage der Politik. Schlussendlich werden die von Okonomen
entwickelten Privatisierungsmethoden von jeweiligen Interessensvertretern und Politikern
ausgewihlt. Die Erkenntnisse aus Tschechien und Serbien zeigen uns, dass eine Anleitung fiir die
richtige Privatisierung nicht existiert. Privatisierung ist immer ein Kompromiss unterschiedlicher
Ziele, die je nach Priferenz klassifiziert und in der bestimmten Reihenfolge verfolgt werden
miissen. Ein auf die Privatisierung und daran nachgelagerte Prozesse unvorbereiteter Staat
kann in diesem Bestreben nur scheitern. Der Erfolg zukiinftiger Privatisierungsprozesse in
Serbien wird von der Existenz notwendiger politischer und staatlicher Strukturen abhidngen.
Die Privatisierung darf nicht mehr als eine systematische Verdnderung angesehen werden mit
dem Ziel der schnellen Verduflerung des Unternehmens an den erstbesten Eigentiimer. Ohne die
rasche Implementierung der markwirtschaftlichen und -regulatorischen Reformen, der Revision
inkorrekt abgelaufener Privatisierungsaktivititen sowie vermehrter externer Unterstiitzung wird
die Privatisierung in Serbien weiter misslingen.
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IS THERE A RELATION BETWEEN ENTREPRENEURIAL
PERCEPTIONS AND NATIONAL INNOVATION

PERFORMANCES? THE POSITION OF TURKEY IN EUROPE ']

Malik Volkan TURKER [
Mehmet Nuri INEL [

Abstract

This study attempts to answer the main research question: “Is there a correlated relation between
entrepreneurial perceptions and national innovation performances within European countries?” In
this scope; “perceived entrepreneurial opportunities”, “perceived capabilities”, “fear of failure” and
“entrepreneurial intentions” are discussed as “entrepreneurial perceptions” National innovation
performances of EU and non-EU member countries were gathered from “The Innovation Union

Scoreboard 2011”. Specifically, Turkey’s position in Europe for this subject was analysed.

Keywords: Entrepreneurship, entrepreneurial perceptions, perceived entrepreneurial opportunities,
perceived capabilities, fear of failure, entrepreneurial intentions, and national innovation performances.

GIRISIMCILIK ALGISI iLE ULUSAL INOVASYON PERFORMANSI
ARASINDA BiR ILISKi VAR MIDIR? TURKIYE’'NIN AVRUPA'DAKI
KONUMU

Oz

Bu ¢aligma “Avrupa tilkeleri genelinde girisimcilik algilari ile ulusal inovasyon performanslari arasinda
korelatif bir iligki var m1?” sorusuna yanit bulma amacini tagimaktadir. Bu kapsamda; “algilanan
girisimcilik firsatlarr”, “algilanan kabiliyetler”, “bagarisiz olma korkusu” ve “girisimcilik niyeti® alt
boyutlar1 “girisimcilik algilar” olarak ele alinmistir. AB iiyesi olan ve olmayan Avrupa Ulkelerinin
ulusal inovasyon performanslari, Avrupa Komisyonunca hazirlanan “Inovasyon Birlik Skorbordundan”
temin edilmigtir. Tirkiyenin arastirmaya konu degiskenler agisindan Avrupa icerisindeki konumu
ozellikle analiz edilmistir.

1

This article was initially presented at 2" International Congress “Age of New Economy and New Jobs: Economy of
Values, Sustainability, Responsibility and Health” hosted by Zdravi Grad (Healthy City Association), World Health
Organization, Collaborating Centre for Occupational Health and University of Zagreb, School of Medicine, Andrija
Stampar School of Public Health, Center for Promotion of Public Health in Zagreb, Croatia, November 28-29, 2012.
Asist. Prof. Marmara University, Faculty of Business Administration, vturker@marmara.edu.tr

[**1" Asist. Prof. Marmara University, Faculty of Business Administration
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Anahtar Kelimeler: Girisimcilik, girisimcilik algilari, algilanan girisimcilik firsatlari, algilanan
kabiliyetler, bagarisiz olma korkusu, girisimcilik niyeti, ulusal inovasyon performansi

l. Introduction and Emergence of the Research Question

According to Drucker, “innovation is the specific function of entrepreneurship” (Drucker, 1985,
p-20). We cannot deny the relation between entrepreneurship and innovation. According to
Kuratko and Hodgetts, “innovation is the process by which entrepreneurs convert opportunities into
marketable ideas. It is the means by which they become catalysts for change (Kuratko and Hodgetts,
1998, p.122).

There is no doubt that Schumpeter is a pioneer of the term innovation. According to him; “To
produce means to combine materials and forces within our reach. To produce other things or the same
things by a different method, means to combine these materials and forces differently” (Schumpeter,
tr. Redvers Opie, 1978, p.65). He used the concept “new combinations” for this explanation.
We can clearly see a strong relation between the meaning of innovation that we use today and
Schumpeter’s “new combinations”. According to Schumpeter, these “new combinations” can be;
a new good that is one with which consumers are not yet familiar; a new method of production,
that is one not yet tested by experience in the branch of manufacture concerned; a new market; a
new source of supply of raw materials or half-manufactured goods; or a new organization of any
industry. As can be seen clearly, innovation cannot be related only with “new products” (Tiirker,

2012, pp.147-159).

Drucker clearly distinguish the concepts; “entrepreneurship” and simply “launching a new
venture”. Every new small business is not entrepreneurial or do not represent entrepreneurship.
He emphasizes that, creation of new markets and new customers are the basic qualifications
of “entrepreneurship” (Drucker, 1985, pp.21-22). Shane and Venkataraman also emphasize that
“entrepreneurship does not require, but can include the creation of new organizations” (Shane
and Venkataraman, 2000, p.219). These two above mentioned approaches of Schumpeter and
Drucker -when combined- can be considered as an evidence of the relation between innovation
and entrepreneurship.

According to Shinnar et.al, the culture of a nation shapes entrepreneurial perceptions and
intentions of people live in that nation. And consequently, entrepreneurial perceptions and
intentions differ across nations (Shinnar et.al, 2012, pp.465-466). In addition, we know that;
environmental conditions and entrepreneurial perceptions play an important role in start-up
processes (Edelman and Yli-Renko, 2010, p.835). If the entrepreneurial perceptions and intentions
differ across nations than it is logical to think that this difference may correlate with the outputs
of entrepreneurship like innovation performance of these nations. This proposition is the starting
point of this study.
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Measuringinnovation performances is difficult to do well with a single measure because innovation
can be achieved in many ways (Shapiro, 2006, p.42). According to Brouwer and Kleinknecht,
innovation measurement formerly tended to be confined to Research and Development (R&D)
activities. This is frequently considered unsatisfactory since the innovation process also requires
a number of non-R&D activities such as the acquisition of patents and licenses, design, training
of personnel, market research and investment in new production capacity. While such non-
R&D expenditure may be of considerable quantitative importance, innovation policy as well as
theorizing and modelling still has to rely on R&D statistics as the major source of information
systematically collected over time and across all OECD countries. In many of these countries,
information about non-R&D expenditure on innovation is virtually non-existent (Brouwer and
Kleinknecht, 1997, p.1235).

The Innovation Union Scoreboard (IUS) is the instrument developed at the initiative of the
European Commission, under the Lisbon Strategy, to provide a comparative assessment of the
innovation performance of EU Member States. The IUS includes innovation indicators and trend
analyses for the EU27 Member States, as well as for Croatia, Iceland, the Former Yugoslav Republic
of Macedonia, Norway, Serbia, Switzerland and Turkey. It also includes comparisons based on a
more reduced set of indicators between the EU27 and 10 global competitors (Innovation Union
Scoreboard 2011). The innovation indicators in IUS 2011 are assigned to three main dimensions
and shown in Table 1. In this study, “European countries” innovation performances” index from
IUS 2011 was used to measure national innovation performances.

Table 1: IUS 2011 Indicators

1. ENABLERS

1.1 Human resources

1.2 Open, excellent and attractive research systems

1.3 Finance and support
2. FIRM ACTIVITIES

2.1 Firm investments

2.2 Linkages & entrepreneurship

2.3 Intellectual assets
3. OUTPUTS

3.1 Innovators

3.2 Economic effects

As seen in the figure below, Turkey as a non-EU member country has the least national innovation
performance after Bulgaria, Latvia, Lithuania, Romania and Former Yugoslav Republic of

Macedonia. All those countries labelled as “Modest innovators” in IUS 2011.
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Figure |: European Countries’ Innovation Performances (Innovation Union Scoreboard 2011).

In order to find the answer of the question that; “What are the main factors that correlate with the
low national innovation performances in Turkey and similar other -modest innovator- countries?”
we proposed that there can be potential linkages between entrepreneurial perceptions (e.g.
perceptions of potential entrepreneurs about opportunities and capabilities in their own country)
and innovation performance of that nation.

2. Hypotheses of the Study

This study will attempt to answer the main research question: “Is there a correlated relation
between entrepreneurial perceptions and national innovation performances?” Therefore, the
main variables of this study are; the entrepreneurial perceptions of both entrepreneurs and
potential entrepreneurs in a country and national innovation performances. The main hypothesis
of this study is;

H,: There is not a significant correlation between entrepreneurial perceptions and national
innovation performances.

H,: Thereis a significant correlation between entrepreneurial perceptions and national innovation
performances.

The sub-hypotheses of this study are as follows;

H, : There is not a significant correlation between “perceived entrepreneurial opportunities” in a
country and “national innovation performance” of that country.

H, : There is a significant correlation between “perceived entrepreneurial opportunities” in a
country and “national innovation performance” of that country.
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H, : There is not a significant correlation between “perceived capabilities of individuals” in a
country and “national innovation performance” of that country.

H, : There is a significant correlation between “perceived capabilities of individuals” in a country
and “national innovation performance” of that country.

H, : There is not a significant correlation between “perceived fear of failure” in a country and
“national innovation performance” of that country.
H, : There is a significant correlation between “perceived fear of failure” in a country and

“national innovation performance” of that country.

H, : There is not a significant correlation between “entrepreneurial intentions” in a country and
“national innovation performance” of that country.
H, : There is a significant correlation between “entrepreneurial intentions” in a country and

“national innovation performance” of that country.

3. Methodology of the Research

This study can be defined as a quantitative research. The sample of this study is 17 foremost
member countries of EU27 with 2 non-EU27 countries; Norway and Turkey (as of 2012). Data
was collected from these secondary data sources; PRO INNO Europe (The innovation policy
initiative of European Commission), and The Global Entrepreneurship Research Association
(GERA).

The Global Entrepreneurship Monitor was conceived in 1997 by Michael Hay of London Business
School (LBS) and Bill Bygrave of Babson College. LBS and Babson funded a prototype study that
year. Ten national teams conducted the first GEM Global study in 1999 with Paul Reynolds as the
principal investigator. The Global Entrepreneurship Research Association (GERA) was formed
in 2004 to serve as the oversight body for GEM (Bosma, et.al, 2012).

There are four main dimensions in GEM Global study; three of them related with
individuals’ perceptions; “opportunities, capabilities and fear of failure” And the fourth one
is “entrepreneurial intentions”. The “perception of entrepreneurial opportunities” reflects the
percentage of individuals who believe there are opportunities to start a business in the area they
live in. “Perceived capabilities” reflect the percentages of individuals who believe they have the
required skills, knowledge and experience to start a new business. The measure of “fear of
failure” applies to those who perceive opportunities only. Finally, “entrepreneurial intentions”;
defined by the percentage of individuals who expect to start a business within the next three
years differ widely across the economies in each stage of economic development (Bosma, et.al,
2012). In this study, the findings of GEM Global study were used to measure “entrepreneurial

perceptions”
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4. Findings

In the first sub-hypothesis, we proposed that there is not a significant correlation between

<« . . L) » . <« . . . 2
perceived entrepreneurial opportunities” in a country and “national innovation performance

of that country. We used Spearman’s Nonparametric Correlation test for the first sub-hypothesis

and as a result H, jwas not supported. Results are shown in Table 2.

Table 2: H, Correlations Table

National Innovation Perceived
Performance opportunities
Spearman’s tho ~ National Innovation Correlation Coefficient 1,000 6790
Performance
Sig. (2-tailed) ,001
N 23 19
Perceived opportunities  Correlation Coefficient ,679(*%) 1,000
Sig. (2-tailed) ,001
N 19 19

** Correlation is significant at the 0.01 level (2-tailed).

As a result we found significant positive correlation between “perceived entrepreneurial

opportunities” in a country and “national innovation performance” of that country. Scatter

diagram of the cluster analysis is shown in Figure 2.
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Figure 2: H, Scatter Diagram

In the second sub-hypothesis we proposed that there is not a significant correlation between

“perceived capabilities of individuals” in a country and “national innovation performance” of that

country. We used Spearmans Nonparametric Correlation test for the second sub-hypothesis and

as a result H, 'was not supported. Results are shown in Table 3.

Table 3: H, Correlations Table

National Innovation

Perceived capabilities of

Performance individuals

Spearman’s tho  National Innovation ~ Correlation Coefficient 1,000 559(%)
Performance

Sig. (2-tailed) . ,013

N 23 19

Percelygd capabilities Correlation Coefficient 559() 1,000
of individuals

Sig. (2-tailed) ,013 .

N 19 19

* Correlation is significant at the 0.05 level (2-tailed).

57



Malik Volkan TURKER, Mehmet Nuri INEL

As a result we found significant negative correlation between “perceived capabilities of
individuals” in a country and “national innovation performance” of that country. Scatter diagram
of the cluster analysis is shown in Figure 3.
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Figure 3: H, Scatter Diagram

In the third sub-hypothesis we proposed that there is not a significant correlation between
“perceived fear of failure” in a country and “national innovation performance” of that country.
We used Spearman’s Nonparametric Correlation test for the third sub-hypothesis and as a result
H, ,was supported. Results are shown in Table 4.

Table 4: H, Correlations Table

National Innovation .
Fear of failure
Performance
Spearman’s rho National Innovation  Correlation Coefficient

1,000 ,163

Performance
Sig. (2-tailed) . ,504
N 23 19
Fear of failure Correlation Coefficient ,163 1,000
Sig. (2-tailed) ,504 .
N 19 19
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As a result we couldn’t found a significant correlation between “perceived fear of failure” in a

country and “national innovation performance” of that country. Scatter diagram of the cluster

analysis is shown in Figure 4. The position of “Turkey” in this scatter diagram is remarkable.
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Figure 4: H, Scatter Diagram

In the last sub-hypothesis we proposed that there is not a significant correlation between

“entrepreneurial intentions” in a country and “national innovation performance” of that country.

We used Spearman’s Nonparametric Correlation test for the third sub-hypothesis and as a result

H, ,was not supported. Results are shown in Table 5.

Table 5: H, Correlations Table

National

Innovation | Entrepreneurial

Performance intentions
Spearman’s tho  National Innovation Performance  Correlation Coefficient 1,000 -,529(%)
Sig. (2-tailed) . ,020
N 23 19
Entrepreneurial intentions Correlation Coefficient -,529(%) 1,000
Sig. (2-tailed) ,020 .
N 19 19

* Correlation is significant at the 0.05 level (2-tailed).
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As a result we found significant negative correlation between “entrepreneurial intentions” in a
country and “national innovation performance” of that country. Scatter diagram of the cluster
analysis is shown in Figure 5. The position of “Turkey” in this scatter diagram is remarkable.
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Figure 5: H, Scatter Diagram

In addition we made a Hierarchical Cluster Analysis using Ward Method in order to determine
the position of Turkey within European Countries by “entrepreneurial perceptions”. As a result
we found five different clusters when we considered all four dimensions of entrepreneurial
perceptions (the four main dimensions in GEM Global study). The cluster membership is shown
in Table 6.

Table 6: Cluster Membership of all four dimensions of entrepreneurial perceptions (opportunities,

capabilities, fear of failure, entrepreneurial intentions)

Case Clusters
Belgium 1
Denmark 1
France 1
Germany 1
The Netherlands 1
United Kingdom 1
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5. Conclusion

Of course there are many factors that correlate with the national innovation performances of
European countries but as a conclusion; the dimensions of entrepreneurial perceptions partially
related with national innovation performances. Especially, the significant positive correlation
that we found between “perceived entrepreneurial opportunities” in a country and “national
innovation performance” of that country is meaningful when we consider entrepreneurial
opportunities as the percentage of individuals who believe there are opportunities to start a
business in the area they live in.

Secondly, the significant negative correlation between “perceived capabilities of individuals” in a
country and “national innovation performance” of that country may be contrary to expectations.
But the logical reason of this finding is simple. In the countries that has higher national innovation
performances, potential entrepreneurs may think that, it will be more complicated and there is
a higher risk to start a new business in those competitive economies. On the other hand, in the
other countries that have lower national innovation performances, potential entrepreneurs may
have the courage to believe that they have the required skills, knowledge and experience to start

a new business.

Thirdly, we couldn’t find a significant correlation between “perceived fear of failure” in a country
and “national innovation performance” of that country. But the position of “Turkey” in this
comparison is highly remarkable. This interesting result may be an issue that should be taken
into consideration for further researches.

Fourthly, we found significant negative correlation between “entrepreneurial intentions” in a
country and “national innovation performance” of that country. Entrepreneurial intentions
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defined by the percentage of individuals who expect to start a business within the next three
years differ widely across the economies in each stage of economic development. So here, the
logical reason of this finding is similar to the reason of second sub-hypothesis. In the countries
that have higher national innovation performances, potential entrepreneurs may avoid to start a
new business in those competitive economies. On the other hand, in the other countries that have
lower national innovation performances, potential entrepreneurs may have the courage to start a
new business. The similarity between second and fourth sub-hypothesis is logical.

In this study, we found that, the entrepreneurial perceptions in Turkey is significantly differs
from other European countries. Not only Turkey differs from others in this manner. For example
“Western European” countries like; Belgium, Denmark, France, Germany, Netherlands and
United Kingdom are differing from other European countries and make a cluster among them.
Similarly, “Southern European” countries like; Greece, Portugal, Slovenia and Spain are also
included in the same cluster. Similarly, “Northern European” countries like; Finland, Norway and
Sweden differ from other European countries and make a cluster among them. We think that, the
differences between country clusters of all four dimensions of entrepreneurial perceptions will be
an issue that should be taken into consideration for further researches.
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HEDONIC, UTILITARIAN AND SYMBOLIC DRIVES BEHIND

PLACE CHECK-IN ACTIVITY OF MOBILE CONSUMERS

Sahika Burgin TATAR [']
irem Eren ERDOGMUS [*']

Abstract

Turkey with 67 million mobile subscribers is an important target market for mobile marketers.
Check-in applications which is an important part of mobile marketing are the main subject of this
study. The aim of the study is to measure the the impacts of hedonic, utilitarian and social motivations
behind mobile check-in activity, along with the impact of familiarity with check-in application and
socialiability level of a person. These impacts are examined over frequency of check-ins and loyalty to a
specific mobile check-in application. The relationships were tested with Structural Equation Modeling
(SEM) by using Amos 21 software program. The outcomes show positive effects of familiarity with
check-in application on check-in frequency; hedonic, utilitarian, conspicuous values and socialiability
on loyalty to a specific check-in application. The results of the study is believed to be helpful to mobile
marketing managers in terms of crafting right marketing strategies in mobile environment.

Keywords: Mobile marketing, Consumer behaviour, Location based applications, Check-in
applications.

MOBIL TUKETICININ YER BILDiRiIMI YAPMA DAVRANISINDA
HAZCI, FAYDACI VE SOSYAL MOTIVASYONLAR

Oz

Tiirkiye, 67 milyon cep telefonu abonesi ile mobil pazarlama i¢in énemli bir hedef pazardir. Bu
aragtirmanin ana konusu mobil pazarlamanin 6nemli bir pargasi olan yer bildirimi (check-in)
uygulamalaridir. Calismanin amaci, mobil yer bildirimi yapma davranisina hazci, faydaci ve sosyal
motivasyonlarin etkileri ile beraber kisinin yer bildirimi uygulamasina olan asinalig1 ve sosyallesebilirlik
diizeyinin etkilerini 6l¢mektir. Bu etkiler, yer bildirimi yapma siklig1 ve belirli bir mobil yer bildirimi
uygulamasina olan sadakat iizerinden incelenir. {liskiler Yapisal Esitlik Modellemesi (SEM) ile Amos 21
yazilim programi kullanilarak test edilmistir. Sonuglar, asinaligin yer bildirimi yapma sikligina; hazci,
faydaci, sosyal degerler ve sosyallesebilirligin ise belirli bir check-in uygulamasina olan sadakat iizerinde
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pozitif etkileri oldugunu goéstermektedir. Calismanin sonuglarinin mobil pazarlama yoneticilerine
mobil ortamda dogru pazarlama stratejileri hazirlamalar1 konusunda yardimci olacagina inaniliyor.

Anahtar Kelimeler: Mobil pazarlama, tiiketici davranisi, lokasyon bazli uygulamalar, yer bildirimi
uygulamalar1

I. Introduction

Recent developments in global mobile communication technologies ensure an easy access to the
Internet and social media anytime and anywhere (Bauer et al., 2005; Varnali and Toker, 2010).
People can connect to the Internet with their smart phones or mobile devices and look for news
while walking, or check for the weather while traveling, or buy or sell an item, or withdraw money
from the bank, or find places with location based services (LBS). The change in technology and
consumer behaviour pushed marketers to apply mobile marketing, which is defined as a form of
marketing, advertising or sales promotion activity aimed at consumers and is conducted over a
mobile channel (MMA, Mobile Marketing Association, 2003). This research concentrates on a
widespread tool of mobile marketing, LBS (Virrantaus et al., 2001; Vasconcelos et al., 2012) and
tries to explain the factors that affect consumer usage and loyalty.

LBS as a form of mobile marketing, works with mobile Internet and third generation (3G) mobile
technology and helps people to connect with each other using geolocation. Consumers sign up
for a LBS account and download an application for their smart phones. Then users can check-in,
broadcasting their location to their friends. Check-ins are done in special venues, physical
places such as restaurants, universities, or monuments. Check-in venues are visible to everybody
whereas check-ins can be available to a large audience or kept as private (Scellato ef al., 2011).
People check-in for many different reasons; they inform friends and family, they do it for fun, they
meet new friends, they share opinions and tips about places and so on (Vasconcelos et al., 2012).

There are only a limited number of studies on LBS, since the medium is quite new and in its
introduction stage (Vasconcelos et al., 2012). Most of the existing studies, on the other hand, focus
on user check-in dynamics (e.g., Tang, 2010; Lindqvist et al., 2011; Smith et al., 2005; Consolvo
et al., 2005; Barkhuus et al., 2008; Ludford et al., 2008) to understand the consumer behaviour
drivers and characteristics. This study is also in line with this stream of research, seeking an
answer to ‘why do people really check-in?’ taking into consideration the impact of utilitarian,
hedonic and symbolic values, familiarity with check-in applications and personal characteristic
of socialiability on check-in frequency and loyalty to check-in application. Previous research
indicate mainly the utilitarian and hedonic motivations of check-in activities (Consolvo et al.
2005; Smith et al., 2005; Ludford et al., 2007; Tang et al., 2010; Lindqvist et al., 2011). In addition to
those values, this study incorporates symbolic values, familiarity with check-in applications, and
socialiability as a consumer characteristics into the model to provide a wider perspective on the
subject. Thus, the significance of the study is its wide content about people’s check-in motivations
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and its discussion about brand loyalty to check-in applications. Another related significance is
contribution to general studies on understanding how and why people use social media. The study
is also conducted in an emerging market setting, where social media usage is at an increasing
rate, and the results may provide guidance to venue owners in marketing and communication.

The context of the study is chosen as Turkey because it has high potential for mobile marketers.
According to the report of Institution of Turkish Information Technologies and Communications,
there are approximately 67 million mobile subscribers in Turkey as of December 2014. 41 million
of those subscribers are 3G users and 10 million of them are mobile Internet users (www.tk.gov.tr).
Besides, according to Pew Research Centers’s report (2010), mobile check-in application users in
Turkey and in other countries have similarities in terms of demographics and this may help generalize
the results of this study. In Turkey by 2014, there are over 35 million Internet users and approximately
36 millions active Facebook accounts. Internet usage rate in Turkey is 45% of the population.
People spend 4,9 hours on the Internet from PC’s and 1,9 hours from mobile devices. People spend
approximately 2 hours and 32 minutes on social media (http://www.dijitalajanslar.com). According
to Google, Turkey is also ranked the first in social media usage for 2014 (http://webrazzi.com).

2. Check-in Applications

Foursquare, later named as Swarm, is the prime example of LBS, along with Facebook Check-in,
Gowalla, Google Latitude as some examples. As videos and images are the main objects of
Youtube, as tweets are the main objects of Twitter and as photographs are the main objects of
Instagram, one can claim that check-ins at venues are the main objects of LBS. The check-ins
are awarded with points, badges, mayorships as well as receiving special promotions from brand
owners. In some types of LBS, users can also make comments and leave tips in the venues that
they check-in. Sharing is an ongoing process and a lot of subjective information is passed on to
social media by users about places all the time. Some location-sharing platforms also allow for the
creation of a brand user account, whereby companies can create their own content such as tips,
comments, and photos, promoting themselves, their products and services. Special offers are also
created to attract the attention of the users (Vasconcelos et al., 2012).

LBS can create three different types of interactions: firm-consumer interaction, consumer-firm
interaction, and consumer-consumer interaction. In addition to LBS being a platform for firm-
consumer interaction, special offers may also be made on the LBS to attract the attention of the
users of this platform (Humphreys and Wilken, 2015). Study by Vasconcelos et al. (2012) also
states that businesses may also post unrelated links at a large variety of venues to derive consumer
traffic to their venue, and actually succeed in doing so. User-posted tips, on the other hand, mean
that consumers are interacting with businesses, exposing the weaknesses and qualities about
their business to everyone, including potential customers and competitors. Those tips can act as
feedbacks collected from consumers, may help for opportunities for improvements, and impact
the factors creating the future of the business. The check-in frequency also works like the ‘like’

65



Sahika Burcin TATAR, irem Eren ERDOGMUS

button on facebook, expressing support and affective feelings towards the brand owners. Finally,
the check-ins and tips of others affect the venue choice of consumers through a word-of-mouth
effect (Cramer et al., 2011). Thus, the value of location-sharing is not tracking or communicating
location, but lies on its potential to influence businesses, and consumers; it is about how it is read,
used, viewed, and sometimes manipulated.

Check-in is usually a byproduct of many different purposes and also individual characteristics
(Cramer et al., 2011). The extant literature has tried to identify some of these characteristics
(e.g., Tang, 2010; Lindqvist et al., 2011; Smith et al., 2005; Consolvo et al., 2005; Barkhuus et al.,
2008; Ludford et al., 2008) such as utility seeking, hedonic and social motivations. Thus, it is
important for brand owners to understand what user motivations, capabilities, or characteristics
drive check-in frequency, and then work on these drivers to induce more check-ins and possibly
positive reviews on their venues.

Therefore, the aim of the study is to try and understand the consumer motivations behind the
mobile check-in activity and examine how this activity may affect a business’ life in a consumer
driven manner. Another aim of this study is to try and guide businesses to manage and improve
their consumer related marketing efforts better and more effectively.

3. Hypotheses of the Study

While developing the model, uses and gratifications theory was taken into consideration which
is based on the idea that a media user seeks out a media source that best fulfills the needs of the
user (Katz, Blumler and Gurevitch, 1974; Reinhard and Dervin, 2009). Uses and gratifications
research show that the media users have different motivations to consume media and satisfy
their needs such as social integration, entertainment, information, interaction with their
media choices (Blanchflower and Watchravesringkan, 2014). According to LaRose and Eastin
(2004), Internet usage has extended and challenged the uses and gratifications approach to
understanding media attendance by discovering “new” gratifications and introducing powerful
new explanatory variables. Mobile media, a comparatively new technology, has also revealed
many uses and gratifications attached to them such as affection/socialiability, entertainment,
instrumentality, psychological reassurance, status seeking (Leung and Wei, 2000). Furthermore,
studies on social networking sites (SNS) utilized the uses and gratifications theory and showed a
relationship between consumers motivations such as immediacy and interactivity and attitudes
toward SNS (Muntinga, Moorman and Smit, 2011; Vrocharidou and Efthymiou, 2012; Oloo,
2013). This study similarly draws from uses and gratifications approach and expands with this
new research area to understand the user behavior behind mobile check-in activity, by measuring
the impact of tridimensional conceptualization of value (hedonic, utilitarian, symbolic). The uses
and gratification approach acknowledges the individual characteristics as another variable that
effects the differences in user responses to the same or similar media (Stone et al., 1999). Thus,
interactivity inherent to social media usage and communication may emphasize the active role
of socialiability, the tendency to affiliate and to prefer being with others (Santesso et al., 2004;
Wadman et al., 2008; Rai, 2011), as an individual characteristic.
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2.1. Impact of Hedonic, Utilitarian and Symbolic Values on Check-in Behaviour

Grounded in consumer behaviour research that deals with attitudes towards products and
services, it is suggested that consumer attitudes can be decomposed into a cognitive (utilitarian
value that a person associates with the product or service) and an affective (hedonic value that
a person associates with the product or service) component (Hirschman and Holbrook, 1982;
Simonson et al., 2001). Furthermore, some marketers prefer a tridimensional conceptualization
of consumer behaviour, adding the symbolic component (self-expression or social recognition)
to cognitive and affective values. They argue that symbolic perceived value appears to be
a fundamental dimension of consumption experience of products and services (Mathews,
Ambroise and Brignier, 2011; Keller, 1993; Park, 1986).

Empirical studies suggest that both utilitarian value (Bauer et al., 2005; Kleijnen et al., 2007) and
hedonic value contribute to consumer adoption of mobile marketing. Utilitarian consumption
and thinking is directed by the logical, rational, cognitive thinking, correct choices, and is
instrumental (Bazerman et al.,1998; Strahilcvitz and Myers, 1998; Dhar and Wertenbroch, 2000).
Chiou (2004) and Chen et al. (2008) mention that technology usage such as mobile services
increase users’ utilitarian values. Studies show that people gain utilitarian values while using
check-in applications such as place discovery, keeping track of places, informing friends and
family and road assistance (Lindqvist et al., 2011; Ludford et al., 2007; Tang, 2010; Smith and
Consolvo et al., 2005; Barkhuus et al., 2008; Ludford et al., 2008; Chiou, 2004; Chen et al., 2008).
Thus the following hypotheses may be developed:

H1: Utilitarian user values have a significant and positive effect on check-in frequency.

H2: Utilitarian user values have a significant and positive effect on loyalty to a specific check in
application.

Hedonic paradigm sees the consumer as an emotional and subjective person who tries to
satisfy some experiential and intrinstic needs, seeking fun, amusement, fantasy, arousal, and
sensual pleasure (Levy, 1959; Holbrook and Hirschman, 1982; Hanzaee et al., 2011). Studies
on check-in application usage show that people’s hedonistic values for check-in behaviour are
social connection, tracking other people at the same place, and fun (Lindqvist ef al., 2011; Smith
and Consolvo et al., 2005; Barkhuus et al., 2008; Ludford et al., 2008). It is also found that the
influence of hedonic value is stronger when compared to utilitarian value in building attitudes
towards mobile technology in general (Bruner and Kumar, 2005) and especially among mobile
users with low trust of mobile technology and low internet experience (Park and SuJin, 2006).
We thus hypothesize:

H3: Hedonic user values have a significant and positive effect on check-in frequency.

H4: Hedonic user values have a significant and positive effect on loyalty to a specific check in
application.
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Symbolic consumption behaviour in Levy (1959)’s definition is buying things not only for their
functions, but also for what they mean and symbolize and the value they offer. In other words, the
product or service symbolizes something different to them like being accepted to a social class or
a certain group and have social meanings that give the feeling of belongingness to a social group
or to a certain lifestyle (Mason, 1981; Levy, 1959; Belk, 1985, 1988). In this study, symbolic values
are expected to increase check-in frequency and loyalty to a check-in application, because the
places that people check-in can be a symbol of their lifestyles and tastes. It is already known that
people prefer to check in at nice, popular, interesting, or luxury places to show others that they
are socially and economically independent and available to go those places (Lindqvist et al., 2011;
Barkhuus et al., 2008; Brown et al., 2007). Check-ins are done to perform and enhance oneself in
the society since social media platforms make it possible to construct identities that they think is
appropriate for themselves and for the audience (Cramer et al., 2011).Thus:

H5: Symbolic user values have a significant and positive effect on check-in frequency.
H6: Symbolic user values have a significant and positive effect on loyalty to a specific check in
application.

2.2. Impact of Familiarity on Check-in Behaviour

In marketing literature familiarity is described as “how much a person knows about the product
and how much a person thinks he knows about the product” (Park and Lessig, 1981, p. 223).
Another definition is that product familiarity is an estimated result of various product related
experiences in terms of consumers’ cognitive structures (Marks and Olson, 1981), and individuals
that have greater familiarity show higher loyalty (Flavian et al., 2007). Thus, Casalo et al. (2007)
study shows that individuals that have greater familiarity show higher loyalty to websites they
visit. A similar effect can be proposed for check-in applications.

Familiarity with a product or service is an important indicator of consumer behaviour, decreasing
time and research cost, increasing usage amount and loyalty (Kotler and Armstrong, 2013; Wu
et al., 2012). It is believed that familiarity will also extend its influence over social media usage.

Thus:

H7: Familiarity has a significant and positive effect on check-in frequency.
H8: Familiarity has a significant effect on loyalty to a specific check in application.

2.3. Impact of Socialiability on Check-in Behaviour

Socialiability and social interactions have been studied by psychologists and sociologists since
very old times tracing back to Simmel (1949)’s studies. Cheek and Buss (1981) define socialiability
as the tendency to affiliate and prefer being with others. The interactions and relations that people
have with other people and their social environment are composing their social capital, which
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according to Field (2008) shows a person’s socialiability level. As the number of people he/she
knows and the amount of information he/she shares with others increase, the richer he/she is in
social capital, the more social the person is. According to Tang et al. (2010), location sharing is
motivated by social capital. Brown et al. (2007) consider location sharing as a social negotiation
with people that you share your location with. Joinson’s (2008) study shows that socialiability is
an important motivation to use and be a part of social networks such as location sharing. Thus:

H9: Socialiability has a significant and positive effect on check-in frequency.
H10: Socialiability has a significant and positive effect on loyalty to a specific check in application.

3. Methodology

Sample and Data Collection

The population of the study is all mobile check-in application users in Istanbul. Due to time and
monetary constraints, sampling was used. The sample of this study consisted of 500 individuals
among people using mobile check-in applications. For the study convenience sampling method
was preferred as it is fast, readily available and cost effective. A structured questionnaire was
utilized to collect data between May 2013 and June 2013 through face to face interviews. The
sample size was determined taking into account the data analysis technique. In this study
Structural Equation Modeling (SEM) is used and the proper sample size for SEM is dictated
by some factors affecting sample size requirements like misspecification, model size, departures
from normality and estimation procedure. For this study model size sampling is used which has
a 10:1 ratio. The survey questionnaire has 50 variables so a 500 or over sample size is required to
have a valid result from SEM thus this study has a sample size of 500.

The sample consisted of respondents whose age range was 25 to 28. The gender distribution of
the sample was 249 female (53 %) and 243 male (47 %) respondents. Most preferred check-in
application is Facebook Check-in with 69.4 % and Foursquare (4s) followed by 12.4 %.

Model and Measures

As given in Figure 1, the research model involves five major dimensions and each dimension is
measured by scales taken from extant literature.

Commitment dimension of Lastovicka and Gardner (1979)’s Components of Involvement (CP)
scale was used to measure consumer loyalty towards a specific check-in application. Check-in
frequency was measured by asking people ‘how often do you use mobile check-in applications?’
and converting the variable to a five-point Likert-type scale. Two different scales were adapted to
measure utilitarian values and hedonic values: HED/UT scale that measures user attitude towards
mobile information services developed by Spangenberg et al. (1997) and Lindqvist et al. (2011)’s
scale measuring ‘why do people check-in. To measure symbolic values that users provide from
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check-in activities, the Conspicuous Consumption Orientation Scale (CCO) of Chaudhuri et al.
(2011) was paraphrased and the statements were adapted for mobile check-in activity. Familiarity
with check-in applications was measured using the scale of Components of Involvement (CP)
developed by Lastovicka and Gardner (1979). To measure socialiability of the respondents, Cheek
and Buss (1981)’s socialiability scale, Leary et al. (2003)’ scale of ‘desire for social contact, Cohen
(1967)s CAD scale (Interpersonal Orientation) and Gosling, Rentfrow and Swann’s (2003)
Personality Inventories scale were used and adapted for check-in activity. For the scales, a back-
translation technique was used to establish meaning consistency (Brislin, 1990). The scales were first
translated into Turkish, and then back into English and they were checked by a language professor.

Utilitarian Values

Hedonic Values Laoyalty

h 4

Frequency

symbolic Values - I

Familiarity

Socialiability

Figure |: Proposed Research Model

4. Research Findings

Sample Profile and Behavioral Tendencies of the Sample

Descriptive statistics shows the profile of the sample in terms of age, gender, education level.
The sample mostly consists of the respondents who are aged between 17-25 age group. Also the
respondents whose ages are between 25-30 present the second big part of the sample.

Gender profile consists of 249 female and 243 male respondents which is a good distribution.
Also, 78 % of the respondents are university students who are at graduate level.

When looking at the behavioural tendencies of the sample, statistics show that respondents use
Internet almost all the time and every day and most preferred check-in application is FacebooK’s
check-in application with 69,4%. Foursquare (4s) follows Facebook with 12,4% and Twitter
comes third with 4,6%.

Check-in frequency of respondents shows that most of the respondents check-in often (32%),
the number of respondents who claim that they check-in sometimes and always are almost equal
with 26%.
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Reliability and Validity

Reliability was conducted via SPSS 21 and the results are satisfactory. Reliability was evaluated by
assessing the internal consistency of the items representing each factor using Cronbach Alpha. It
is good for a reliable scale to exceed the minimum standard of 0.80 or 0.76 reliability (Marsh and
Hocevar 1988, Wang and Tang, 2003).

Table I: Reliability and Composite Reliability of Scales

Dimensions

Cronbach’s alpha | Composite Reliability
Hedonic/Utilitarian Values 0.919 0.86
Symbolic Values 0.938 0.92
Familiarity 0.903 0.80
Loyalty 0.847 0.89
Socialiability 0.876 0.85

The study is valid for convergent validity because the items under the factors have significant
factor loadings (Gefen and Straub, 2005; Fornell and Larcker, 1981; Farrell and Rudd, 2009) and
is valid in terms of content validity as well because all items in this study are measured by reliable
and commonly used scale items in marketing literature (Carmines and Zeller, 1979). This study
is also valid in terms of discriminant validity because all the AVE (avarage variance extracted)
scores are higher than 0,5 and square roots of AVE are higher than all the correlations of factors
(Gefen and Straub, 2005). For example, for F1, AVE is 0,541 which is higher than 0,5 and square
root of AVE is 0,734 which is higher than all correlations of F1.

Table 2: AVE and Square Root of AVE

Correlation Matrix
AVE Sq.R.AVE
F1 F2 F3 F4
F1 (uti-hedo) * 0,637 0,637 0,138 F1 0,541 0,734
F2 (symbolic) * 0,615 -0,053 F2 0,790 0,888
F3(familiarity) * -0,052 F3 0,666 0,812
F4 (socialiability) * F4 0,800 0,894
F5 (loyalty) F5 0,660 0,812
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EFA - CFA Results

Exploratory factor analysis (EFA) was conducted with SPSS 21 including all the items measured:
Hedonic, Utilitarian and Symbolic values, Familiarity, Socialiability and Loyalty. The items that
have low communality (under 0.5) were eliminated (3 items from Utilitarian-Hedonic, 2 items
from Socialiability, 1 item from loyalty scales were eliminated) because low communalities are
suspected of low explanatory power (Hair et al., 1998; Warner, 2007; Costello and Osborne, 2005;
Velicer and Fava, 1998). In EFA, five factors were extracted with the hedonic and utilitarian values
grouped under the same factor. KMO (Kaiser-Meyer-Olkin) measure of sampling adequacy score
for EFA is 0.946 which indicates good fit (Field, 2000; Pedhazur, 1991). EFA was also conducted
for each dimension separately and each dimension gives the fit above 0.9.

In CFA (Confirmatory Factor Analysis), five factors were extracted from EFA previously as
Utilitarian-Hedonic values (F1), Symbolic values (F2), Familiarity (F3), Socialiability (F4) and
Loyalty (F5) were inserted into path diagrams by using Amos 21 and the analysis was run. Model
fit summary for CFA gave the measures of baseline comparisons like CFI (0.958), NFI (0.938),
RFI (0.909), IFT (0.958) and TLI (0.938) which indicate good fit (Hooper et al. 2008, Hair et al.
1998, Bollen and Long 1993). RMSEA was satisfactory with 0,062 and Hoelter’s critical N was
significant being 0.05 and 0.01(Hair et al., 1998).

Table 3: EFA and CFA Factor Loadings

rian/Hedonic Values U2: I check-in to inform about what I am currently doing. 0,683
VE=14,59, CR=0,86, Vextr=0,54) U6: I check-in to tag my friends. 0,641
H1: Checking-in is fun. 0,697
H3: I check-in to track people. 0,624
slic Values C5: I check-in at trendy places. 0,663
VE=13,55, CR=0,92, Vextr=0,79) C6: My check-ins show my original taste of living. 0,671
C7: My check-ins reflect my personality 0,799
arity FM2: I can compare check-in applications with each other. 0,691
VE=9,8, CR=0,80, Vextr=0,66) FMa4: 1 have a knowledge about check-in applications. 0,755
y L2: T am committed to my check-in application. 0,603
VE=9,7, CR=0,89, Vextr=0,80)  L3: I will keep using my check-in application. 0,743
L4: I recommend my check-in application to others. 0,588
lity S4: 1 prefer an active and social life. 0,82
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SEM Results

Utilitarian-Hedonic values (F1), Symbolic values (F2), Familiarity (F3) and Socialiability (F4)
that build the independent variables of the study were drawn in the structured model on Amos
21 by adding “frequency” and Loyalty (F5) as dependent variables. The model fit measures for
SEM model are acceptible as CFI (.958), NFI (.938), RFI (.909), IFI (.958) and TLI (.938) all show
good fit (Hooper et al, 2008; Hair et al., 1998; Bollen and Long, 1993). RMSEA is satisfactory
with 0,062 and Hoelter’s critical N is significant as expected being 0.05 and 0.01(Hair et al., 1998).

The hypotheses are discussed by looking at the significances and weights of the relationships.
Only H9 is rejected, indicating that socialiability does not have a significant effect on frequency
of check-ins. H1(p=-0,16), H3(B=-0,16), H5(p=-0,17) are partially and H7($=0,87) is fully
accepted. Thus, utilitarian, hedonic, conspicuous values have significant, but negative effects
on frequency of check-ins. Familiarity, on the other hand, exerts a signifcant positive effect on
frequency of check ins. H2($=0,3), H4(B=0,3), H6(p=0,12), H8(p=0,32), H10(p=0,10) are all
accepted, meaning that utilitarian, hedonic, conspicuous values, familiarity and socialiability have
significant and positive effects on loyalty to a specific check-in application. The squared multiple
correlations of dependent variables show that loyalty explains 58% and frequency explains 48%
of the structured model.

Table 4: SEM Results

Relationships P St. Estimates Hypothesis
Loyalty  <--- Sociability Hokx 0,1 H10-Accepted
Loyalty  <--- Familiarity HE 0,32 H8-Accepted
Loyalty  <--- Symbolic Values HE 0,12 H6-Accepted
Loyalty  <--- Utilitarian-Hedonic Values Hk 0,3 H2,H4-Accepted
Frequency <--- Sociability 0,956 -0,02 H9-Rejected
Frequency <--- Familiarity HE 0,87 H7-Accepted
Frequency <--- Symbolic Values Ak -0,17 H5-Partially Accepted
Frequency <--- Ultilitarian-Hedonic Values Hk -0,16 H1,H3-Partially Accepted
*** = Significant at 0,05 significance level
Squared Multiple Correlations: loyalty: 0,588; frequency: 0,483

5. Discussion and Implications

Mobile marketing is one of the newest developments in marketing and is growing in importance,
offering many different tools for the utilization of marketers. Customer behaviour is also rapidly
evolving in the mobile environment with the advent of mobile devices and 7/24 outreach
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of the Internet. Thus these developments force marketers to invest in marketing initiatives to
communicate with and build relationships with customers in the mobile environment. However,
still little is known for what drives consumer behaviour in the mobile environment. This paper
addresses this gap and tries to explore the drivers of frequency of check-in and loyalty to
check-in applications, a widespread tool of mobile location based services. Drawing from uses
and gratifications theory, the proposed model includes utilitarian, hedonic and symbolic values
as motivations to use the application. Additionally, it incorporates familiarity with check-in
applications and socialiability as personality characteristics in the model. Thus, it proposes a
comprehensive model to understand check-in frequency and loyalty to check-in application.
The findings provide interesting insights to our understanding, and offer cues for strategy
development for check-in application creators and venue marketers.

The main finding of the research is that consumers tend to use and become loyal to check-in
applications mainly because of familiarity with the application. In other words, people tend to use
“check-in applications” as they become aware of them, know and use them. Thus, businesses have
to break the ice between themselves and the check-in applications and start to use the application
in the first place. Loyalty and usage rate increases directly with usage. This finding implies the
need for awareness communications and initial trial promotions. An interesting finding of the
research was the merge of the utilitarian and hedonic motivations into one component. This joint
factor had an effect on both frequency of and loyalty to check-in applications. The reason for this
outcome may be linked to the specific characteristics of location sharing services what requires
functionality of the service mix with hedonic characteristics (Cramer et al.., 2011). Check-in is
like gaming, what produces an entertaining effect even when it is used for functional purposes.
Therefore, the utilitarian and hedonic values may have merged in this research.

An important finding of the study is that utilitarian-hedonic values and symbolic values both
negatively affect check-in frequency even though their effect on loyalty to a check-in application
is positive. As people seek more utilitarian-hedonic or symbolic benefits in venues, they tend to
check-in less or check-in selectively. This might be a result of consumers’ thinking that not all
places produce utilitarian-hedonistic or symbolic benefits to them. Cramer et al. (2011)’s study
shows similar results that some people act selectively and tend to check-in at places that seem
interesting to them and try to minimize annoyance to others caused by uninteresting check-ins.
Lindqvist et al. (2011) also pointed out that people often found it more reasonable to check-in
at places that were new, unique, and non-routine. Places, such as fast-food restaurants were not
interesting or worthy to check-in since they were not impressing to others; some people were
even embarrased to check-in at those places. Most people also did not prefer to check-in at places
such as work or home because it was both routine and non-interesting, and also private.

On the other hand, both utilitarian-hedonic, symbolic values and also the socialiability
characteristic have a positive effect on loyalty to check-in applications. People tend to stick to
the same application probably because they want to socialize with the same group of people who
also use the same check-in application. Check-in application becomes a platform where the same
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people meet and show each other where they go, what they eat or do. In a way the activities they
perform on the application form the identity they want to communicate to their social circle.
Therefore, it is important that the same application (which is used by their friends) is utilized each
time they check-in. The utilitarian-hedonic benefits also drive loyalty to a check-in application.
Thus, joy, variety of actions, information reach and other functions are key in forming positive
attitudes and behaviour towards a check-in application.

Implications for mobile marketers: This study shows that drivers of frequency of check-in and
loyalty to a specific check-in application may change from each other even though familiarity
is depicted as the most important driver for both. Thus, application producers should work
better to communicate their application to users and induce initial trial. Utilitarian-hedonic
values elevate check-in application loyalty. Thus, it is important to include fun, engaging, and
socializing factors in the application services. Socialiability and symbolic values also have an
impact on check-in application loyalty. Thus, partnerships with other social media platforms
to communicate check-in status or learn about others may be essential for check-in application
creators. They may as well focus on customized applications that people from several different
social groups can use according to their preferences. Some people may prefer to see the ideas
and tastes of others in the same social or cultural group, thus a customized application (based on
segmentation) which allow people to create groups and to be a member of the groups that they
feel close with can be useful. This may also increase the loyalty to the applications.

For venue marketers: Since it is understood that familiarity is an important factor for people to use
check-in applications, it is expected that in the future when the awareness and familiarity towards
check-in applications increase, people will use them more. Research shows that the consumer-
generated content and reviews assist the online buying process, acting like a re-intermediary
between the firm and consumers since they become a major way to learn about company
offerings (Ahearne and Rapp, 2010; Branes, 2014). Thus the venue marketers or managers should
consider the importance of check-in applications, and the user generated reviews, ratings etc.,
related to their brand. People use the check-in services like a public forum, whereby consumers
can raise their own voices and also listen up other product information that affects their purchase
decisions. Thus, businesses like restaurants should also be conscientious about their staff and
services given the fact that check-in and leaving tips, reviews may increase in the future. People in
marketing and operating of locations should follow the check-ins of people and their preferences
from several check-in applications, therefore they may create strong customer relationships.
For example, they may differentiate themselves on specific meals or drinks by looking at the
favourites of people.

Businesses should also encourage location sharing and may award positive reviewers or mayors
among the users. Awareness and familiarity is needed to induce check-in activity. Hence, businesses
may offer offline campaigns to encourage check-in and reward consumers who check-in online.
Hedonic and utilitarian motivations stand out as strong drivers of check in behaviour. Thus,
check-in campaigns related to fun and socialization may also work well to increase check-in
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frequency. Interestingly, symbolic values are negatively related to check-in frequency. Venue
owners should emphasize uniqueness and originality (in terms of menu, location, staff, ambiance
etc.) in their communications so that people do not view them as a third place alternative to
work and home, but view as interesting and attractive enough to share their presence to friends

in online environments.

Limitations of the Study and Implications for Further Research

This study was based on self-reported survey results, research based on actual past behavioural
history of the participants could provide more accurate results, coupled with patterns that are
not possible with survey data. This study also considered frequency of check-in behaviour. Other
research may elaborate this subject further by studying motivations taking into consideration
where people check-in, as well as which activities they do on LBS application (such as earning
badges, liking other people’s check-ins, commenting etc.).

Because of the budget and time limitations, convenience sampling method was used for the study
which creates difficulties for generalizability of the study.

In addition to this, the study is conducted to 500 respondents consisting mostly of university
students in Istanbul, therefore it may not totally be representative of the population. Even though
the study catches the check-in users in the world in terms of demographics, it is not representative
worldwide because of cultural and economic differences with other countries.

The study also has several implications for researchers who will study the same or similar subjects
in the future. Because the study involves consumer behaviour dimensions, focus group studies
and in-depth interviews are highly recommended to understand users’ feelings and insights
deeply. Further studies should also observe the respondents’ social environment well. The
attitudes toward check-in applications, popularity of check-in applications in that environment
should be considered. Cultural, economic and social situations of people can be considered while
measuring the motivations of check-in behaviour.
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PROTECTION OF THE NON-REGISTERED TRADEMARKS
IN THE FRAMEWORK OF THE DECREE LAW NO: 556 IN
TURKEY

Seniha DAL "]

Abstract

Decree Law effective in the year 1995 in our country “Decree Law on the Protection of Trademarks
No 556” has taken the registration system as a base in the protection of trademarks. For this reason,
trademarks registered at the trademark registry established under the Turkish Patent Institute in
Turkey, provide their owners the right of monopoly. However, it does not mean that a trademark that
is not registered as to the clauses of the Decree Law No: 556 are not protected within the borders of our
country. Even though the protection of trademarks depends on the registry basis as to the Decree Law
No: 556; a trademark not registered in accordance to the procedure is also protected as to the mentioned
legislation. In this study the regulations of the Decree Law No: 556 permitting the protection of a non-
registered trademark within the borders of Turkey related to the topic will be discussed.

Keywords: Non-registered trademark, The Decree Law No: 556 in Turkey

556 SAYILI KHK KAPSAMINDA TESCiLSiZ MARKALARIN
TURKIYE’'DE KORUNMASI

Oz

Ulkemizde 1995 yilinda yiirtirligii giren “556 sayili Markalarin Korunmasi Hakkinda Kanun
Hiikmiinde Kararname (KHK)” markalarin korunmasinda tescil sistemini esas almigtir. Bu nedenle
Tiirkiyede Tiirk Patent Enstitiisii nezdinde kurulan marka siciline tescil edilen markalar sahibine tekel
hakki verir. Ancak Tirkiyede bir markanin 556 sayili KHK hitkiimlerine gore tescil edilmemis olmasi
o markanin iilkemiz sinirlari i¢cinde korunmayacag anlamina gelmemektedir. Her ne kadar 556 sayili
KHK uyarinca markalarin korunmasi tescil esasina dayanmakta ise de usuliine gore tescil edilmeyen
bir marka da anilan mevzuat uyarinca korunabilmektedir. Bu ¢alismada Tiirkiye sinirlar1 iginde tescilsiz
bir markanin korunmasina izin veren 556 sayili KHKnin konuya iliskin diizenlemeleri ele almacaktir.

Anahtar Kelimeler: Tescilsiz marka, Tiirkiyede 556 sayili kanun

1 Yrd.Dog.Dr. Marmara University, Faculty of Business Administration, senihadal@marmara.edu.tr
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I. Introduction

Economic value, in the current century where the transformation from the industrial society to
the information society is experienced, is expressed by intellectual capital rather than financial
capital. In the knowledge economy formed during the globalization process, the production based
on concrete entities was replaced by production based on information formed by abstract entities.
In the global world system where trade borders are eliminated day after day and technology
develops at an unbelievable pace, intellectual capital ownership has become an important means
in the determination of the competitive power in the international field. It is fundamental to
protect intellectual property rights, which carry great importance both in the domestic and in the
international trade, in an equal and effective manner worldwide. In order to enable the effective
and widespread protection of these rights, the establishment of the intellectual rights conscience
in the wide section of the society must be conferred. Two things are important in the protection of
intellectual rights. The first one of these is that the person spends a specific effort to create a work.
The second one is that as the protection of the created work encourages the person in the subject
of creation, she/he earns a financial income at the result of these activities. The person creating a
work has both the material and moral rights on her/his work. The creative power of the human
mind and will is the source of the works in both industrial and artistic fields. For this reason, it
is very important for these works to be protected. Effective protection of the intellectual rights
is one of the most important elements in the establishment of a healthy and strong industry. In
order for the countries to realize a sustainable development, the protection of intellectual rights
and the principle of respect to the intellectual rights must be established.

There are two fundamental systems; one based on registry and the one not based on registry,
in the protection of the rights based on intellectual property in the world. According to its law
tradition, intellectual property protection could be based on registry or based on non-registry in
different countries. One of these systems is also chosen in obtaining the right on trademark which
is also an intellectual property. In our country, according to the Decree on the Protection of the
Trademarks No. 556, effective on 1995, the protection of trademarks is possible with registry. For
this reason, trademarks registered at the trademark registry established under the Turkish Patent
Institute (TPI) give their owner the right of monopoly and are protected within the borders of
the country. However, if a trademark is not registered according to Decree No 556 in Turkey,
it does not mean that that trademark will not be protected within the borders of the country.
Basically, as to Turkish Law, there is not an obligation to use a trademark, it is not mandatory for
every trademark used to be registered at any official institution. The nonexistence of registration
obligation in our law has made it a must for the non-registered trademarks to be protected. As to
Decree No. 556 even though the protection of trademarks is based on registry, a non-registered
trademark is also protected according to the provisions of the mentioned decree within the
bounds of the country as well. In this study, the regulations related to the subject of the Decree
No. 556 permitting the protection of a non-registered trademark within the borders of Turkey
will be considered. What is meant by the concept of non-registered trademark is a trademark
not registered at the TPI in accordance to Decree No. 556. The basic principles governing the
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protection of the trademark will be considered in the study, along with the conditions in which a

trademark non-registered at TPI will benefit from the regulations of the Decree No. 556.

2. Basic principles for the protection of trademarks

o Registry principle; as to the registry system, the means of having a right on the trademark is
based on it being registered. The system accepted by the Decree No. 556 is this system because
the trademark protection conferred by this Decree is acquired by registration. In this system,
in terms of the creation of the right, the trademark registration is of an establishing nature and
not explanatory (Ayhan, 2008). As a result of this, the person registering the trademark first has
the right of monopoly on that trademark. The right of monopoly gives owner of trademark the

right to prevent third parties to use their trademark without permission.

Territoriality principle; the system which is the basis of intellectual property rights protection is
the territoriality principle. According to this principle, the registration confers protection only
in that country in which the registry of the trademark is made. That is a trademark is accepted

as a non-registered trademark outside the borders of the country in which it is registered.

Limited protection principle; the protection conferred by the trademark registrations is limited
with the trademark to be registered and the goods and services in which the trademark shall be
used. As a result of this principle, a trademark is protected in the class of goods and services it
is registered and classes of the like. With the objective to confer for the ease and harmony in the
registry of trademarks, “Nice Agreement Concerning the International Classification of Goods
and Services for the Purposes of the Registration of Marks” agreement has been organized. This
agreement has been effective in Turkey, as of 1.1.1996. Trademarks in which protection is not
limited to class are well known trademarks. Well known trademarks confer protection in all

classes regardless of being registered or not.

Preemptive right principle; what is meant by preemptive right is that if the trademark registry
application is based on an application made in one of the countries that is a member of the
Paris Convention, it is the preemptive right arising from the first application. This right must
be used within six months of the date of the first application. As to the territoriality principle,
the trademark owner must register her/his trademark in every country separately. If the
trademark owner has made a trademark application in a country which is a member of the
Paris Convention, in the applications made in any one of the other countries being part of the
Convention within 6 months of the date of the application, the application date is accepted as the
first application date. In other words, trademark of trademark owner, in the country which is a
part of the Convention, is taken under protection starting from the date of the first application.
Its trademark is under protection in other countries that are parties to the Convention within

six months after this date.
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3. The concept of non-registered trademark

In its most general definition, a trademark is named as all kinds of introductory signs providing
its goods and services of an enterprise to be distinguished from the goods and services of another
enterprise. As all meaningful or meaningless signs consisting of elements like names of persons,
words, shapes, numbers, emblems, pictures, letters, colors etc, can be used as trademark, sings
that can be visualized by drawing and that can be published and reproduced by printing can also
be used as a trademark (Decree a. 5). The most important characteristic of trademarks is that
they have a distinctive nature. This characteristic is the characteristic that confers the trademark
to become a trademark required for the presence of trademark to be formed (Tekinalp, 2003) 1.
Provided that it has the distinctive condition; it is possible for all kinds of signs to be registered as
trademark (Colak, 2014).The distinctive characteristic of the trademark refers to characteristics
and elements of any sign providing it to be different from the others. As a sign can be distinctive
at the beginning, it can achieve this characteristic later on (Ozdilek, 2007). With the Decree
No. 556 the ownership of right on the trademark is obtained with registration (Decree No. 556
a. 6). As to this regulation, the owner of a non-registered trademark cannot benefit from the
protection provided by the Decree. Even though the basic principle is the registry system, it will
not be false to say that, the trademark is protected under the coverage of the Decree under certain
extraordinary cases which are the subject of this study. However if the trademark owner wants to
take advantage of the special regulations provided by the Decree No. 556, in that case the registry
of the trademark is mandatory. The registry is made at the TPI. What is meant by the concept
of non-registered trademark which is the subject of this study, are those domestic or foreign
trademarks which are not registered in Turkey according to the Decree No. 556. The domestic or
foreign non-registered trademarks of the goods and services that are not in the classification of
the trademarks of those goods and services that are registered are also included in this concept.

4. Methods of protection for non-registered trademarks in Turkey

Even though the protection of trademarks is based on registry as to the provisions of Decree
No556, trademark right can also be obtained by usage as to the mentioned regulation. It is also
possible for a domestic or foreign trademark obtained by usage to be protected in Turkey as
well. Then the trademark owner does not register her/his trademark but she/he has made it well
known in the market by using it. In this case, the real owner of the right on the trademark is
the first person to use the trademark 2. The fundamental basis of this protection is the unfair

1 The fact that a sign to be registered bears the distinctive condition shall eliminate the absolute registration barriers

and some nullity reasons along with it.

The priority right of obtaining the right on a trademark belongs to the person bringing the trademark to the known
position where this is called the real right owner, and in this case the right on trademark is born before registration.
Registration in here has an explanatory rather than establishing effect. In contrast, the registration of a trademark
before using that trademark has an establishing effect. In this case the registration confers the owner a conditional
right at the beginning only. The thing is that such an act is regarded as violation of the real trademark right of the
real right owner against the person obtaining the right by registration of the same and non-distinctively similar
trademark how so ever registering as a trademark. The real right owner can prevent this action by the provisions of
the Decree No 556 as well.

84



Marmara Universitesi Marmara Business Review * Volume ¢ Cilt: | / Issue * Say:: | June * Haziran: 2016, ISSN: 2536-457X, ss/pp. 81-94

competition provisions of the Turkish Commercial Code (TCC). Unfair competition provisions
are the general provisions in the TCC No 6102 a. 54 etc. Actually, whether a trademark is
registered or not, it is protected as to unfair competition provisions in all conditions. But non-
registered trademarks cannot take advantage of the provisions of Decree No. 556 as a rule. The
protection of non-registered trademarks as to unfair competition provisions is not the subject of
this study. The subject of this study is the protection of non-registered trademarks under the light
of exceptional regulations in Decree No 556. Actually, trademarks not registered at TPI in Turkey
can be protected within the borders of the country as to Decree No 556. However, the coverage of
such a protection varies according to the type of the non-registered signs (Tekinalp, 1997.). The
exceptional conditions of the protection of non-registered trademarks in Decree No 556 will be
considered in the next section of the study.

5. Protection of a non-registered trademark as to the regulations of Decree No. 556

Although Decree No. 556 has accepted the registry basis, the same Decree has moved away from
the principle of registry at some points. In other words, it has granted superiority to the registered
trademark over the non-registered trademark. These conditions providing superiority to the
registered trademark are these:

o Well-known trademarks in the scope of Paris Convention (Decree No 556 a. 7 (1) i),

» Well-known trademarks in terms of different goods or services (Decree No 556 a. 8 (4)),
o Trademarks benefiting from pre-emptive rights (Decree No 556 a.25-28),

« Signs used in trading (Decree No. 556 a.8 £.3 pp. a and b),

« Signs obtaining a distinctive nature (Decree No 556 7 (2)),

o Trademarks against unauthorized filing by agents (Decree No 556 a. 8 (2)),

o Trademarks vested in third parties (Decree No 556 a. 8(5)).

As it can be understood from these conditions, Decree No 556 has given place to the usage of
non-registered system at an important ratio (Yasaman, 2004, p. 155 etc.). However, it must be
mentioned that the non-registered trademark owner cannot take advantage of all the protective
clauses of the Decree No. 556. The owner of the non-registered trademark can benefit totally from
the clauses of the Decree No. 556, after registering her/his trademark by only using the possibility
of filing a nullity action and cancellation of registration granted to her/him (Tekinalp, 1997).

5.1. Protection of well-known trademarks as to the Paris Convention (Decree No. 556 a.7 (1) i)

The trademark protection present at a. 7, paragraph 1, clause (1) of the Decree No.556 is among
the exemptions of the registry system.

According to Article 7(1)(i), trademarks that have not been authorized by their owners and well
known marks within the meaning of Article 6 of the Paris Convention shall not be registered.
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According to this, a trademark duly registered and known in any one of the countries being parties
to the Paris Convention is accepted to be under protection is protected in the other countries
that are parties as well. In other words, the countries that are members to the Convention have
accepted to prevent the registration of well-known trademarks in the name of others. But in
order for a trademark non-registered in Turkey to benefit from this protection, it is a must that
it is a trademark recognized under the Paris Convention primarily, and that this trademark must
be recognized in Turkey as well. In this case, the well-known trademark owner can object to the
registry of its trademark by third parties for the same goods and services in Turkey because of the
well-known nature of its trademark. If the third party registry has become aware of registration,
in that case a nullity case can be filed. Protection of the same, same type, similar or related goods
and services are provided under the coverage of a. 7/1 (i) of the Decree No. 556 basically.

As a result, Decree No. 556 provides the owner of a trademark not registered in Turkey but
well known in the countries which are one of the parties of the Paris Convention, both the
registration in the registry of the trademarks of other the goods and services in the same or
similar classifications and the prevention of the use of the trademark by others the protection
coverage of a. 7 (1) is the non-registered foreign trademarks in Turkey.

5.2. The protection of well-known trademarks in terms of different goods or services
(Decree No 556 a. 8 (4))

As to the limited protection principle where trademarks are protected in the registered goods
and services classifications, they are not protected in the non-registered goods and services
classifications. For this reason the use of same trademark or a similar trademark that is registered
or that is applied for registration in a different classification of goods and services does not create
an irregularity according to Decree No. 556. However if the trademark that is registered or that
has been applied for registration is a well-known trademark, then upon the opposition of the
trademark owner, even though it shall be used in different goods and services, the registration
application of the latter trademark will be refused or that trademark will be annulled if it has been
registered. The objective of this regulation is to prevent of taking unfair advantage of the reputation
and distinctive power of the well-known trademark as well as the prevention of the detriments
that could be made to the reputation and the distinctive character of the trademark (Decree No
556 a. 8 (4)). As to the mentioned clause, the trademark under the coverage of protection must
be a trademark registered and well known in Turkey. But the existence of these two conditions
alone is not enough. Even though a trademark is so well known, if one of the conditions listed
on a. 8 (4) is not present, then that trademark will not be protected in the different goods and
services classifications it is not registered. Consequently, in order for a well-known trademark to
be protected in goods and services classifications in which it is not registered at, at least one of
the conditions mentioned in the provision must exist. These conditions are; the possibility of the
unfair benefit of the trademark which is the same and similar to the well-known trademark, from
the well-known situation of the level of the well-known situation of the well-known trademark in
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the society, the condition of the reputation of the well-known trademark to be damaged, or the
condition of the creation of results that may result in the damaging of the distinctive characteristics
of the well-known trademark (Dirikkan, 2003). Under the coverage of this provision, the rejection
of the latter registry application even for different goods and services with the existence of the
mentioned conditions creates the result of the provision of this protection for the same or similar
goods and services as well.

The protection of well-known trademarks provided under the coverage of the Paris Convention
is different from the protection of well-known trademarks provided in here. Before everything
else, where the trademark protected under the coverage of a. 7 (1) is the trademark which is the
foreign trademark used in the member countries of the Paris Convention but not registered or
not used in Turkey, the trademark protected under the coverage of a.8 (4) is the domestic or
foreign trademark registered and well known in Turkey. Where the basis of the protection under
the coverage of a. 8 (4) is oriented for the class of different goods and services of the well-known
trademark not registered in Turkey, the well-known trademarks under the coverage of a. 7 (1) i
are towards the trademarks of the same or similar goods and services (Dirikkan, 2003).

5.3. Protection of trademarks as to pre-emptive rights principle (Decree No 556 a. 25-28)

As we have stated at the subtitle 2 of this study, as a requisite of the territoriality principle in
the registry of the trademark, the trademark is protected only in the country it is registered.
Therefore, the trademark owner to supply the good or service in many countries must register
her/his trademark in those countries and must perform the required application for this. As a
rule, the protection of a registered trademark starts from the moment the registration application
is made. The exception to this rule is the pre-emptive right in trademarks. Pre-emptive right is a
right with priority owned in the subject of registering a trademark (Bozgeyik, 2007).

Two kinds of preemptive rights have been articulated in Decree No 556. The first one of these is
the application priority arising from the registry application made in a foreign country, the second
one is the one arising from the display in exhibitions. What is meant by application priority is that
ifa person citizen of one of the countries which is a member of the Paris Convention or even if not
a citizen ,residing in one of these countries or is a real or judicial person who has a commercial
establishment operating in one of these countries, has duly applied to the authorities in one of
the countries which is a member of the Paris Convention, for the registry of the trademark; and
it applies for the registry of the same trademark in Turkey within six months from the time of
this application date, the initial application date is accepted as the application date (Decree a.
25). In order for this result to arise, the trademark owner must claim the pre-emptive right in the
first application and must realize the application in Turkey within six months from that date. In
case a claim is made for pre-emptive right in Turkey because of a trademark application made
in a foreign country, the pre-emptive right document received from the authoritative body in
the country where the initial application was made and the Turkish translation of this document
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must be presented to the TPI during the registry application. The pre-emptive right acquired in
this way is related only to the goods and services for which the registry is requested for its owner.
For different goods and services other than this, there is no pre-emptive right (Colak, 2014).

What is meant by exhibit priority is that those exhibiting the goods or services that will be used in
the registry application of the trademark at national or international exhibitions or at exhibitions
accepted as official or non-official in countries that are members of the Paris Convention, can
benefit from the pre-emptive right in case they make an application for trademark registration
in Turkey within six months from the date of the exhibit at the exhibition. The beginning of six
months period is the date of exhibition. However, if the goods and services have been displayed
before the official opening day of the exhibition in a visible manner, the period of the priority
right starts from the date the goods are placed in the exhibition stand or the service is displayed.
Those real or judicial persons having a residence or those having an industrial or commercial
activity within the borders of The Republic of Turkey can take advantage of this right. Moreover,
persons having the right to apply within the provisions of the establishment agreements of the
Paris Convention or the World Trade Organization (TRIPS) can also benefit. The trademark
owner must request the pre-emptive right in this area during the initial application. If there are
more than one priority right applications of goods and services displayed in an exhibition, the
first displayer, if the exhibition has occurred at the same date; the one making the application
first is the right owner (Decree a. 26). As in the application priority, the pre-emptive right in the
exhibition priority is present in terms of the goods and services exhibited and then applied for
registration (Colak, 2014).

5.3. Protection of the non-registered trademarks or signs (Decree No 556 a. 8 (3) a-b)

The protection of non-registered trademarks or sign is articulated clearly in a. 8(3) regulating the
relative rejection reasons:

“Upon opposition by the owner of a non-registered trademark or of another sign used in the
course of trade, the trademark applied for shall not be registered provided that:

a) the rights to the sign were acquired prior to the date of application for registration of the
trademark, or the date of priority claimed for the application for registration;

b) the sign in question confers on its owner the right to prohibit the use of a later mark”

As to this provision the existence of two conditions is necessary for the protection of non-
registered trademarks. The first one of these is the case where a right has been acquired before the
date of the application of a non-registered trademark or sign by a third party to take advantage
of the provision or before the priority date specified on the date of the application. Hence, if only
a previous usage is the case, the person owning this right can oppose to the registration of the
sign. The second one is the fact that it confers on its owner the right to prohibit the use of a later
mark. The owner of a trademark not registered according to Decree No 556 a. 8 (3) can prohibit
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the registry of the trademark by others later on at the existence of the requisites of the provision.
As it is listed among the relative rejection reasons TPI cannot decide ex officio rejection of the
registry request with the reason that the trademark requested to be registered is same or similar
as to have a likelihood of a trademark used without registration. The one that might prevent
from registration in here is the real owner. The real owner can prevent the registration and he
can also file a nullification case as well. It must be stated that the nullity decision must be made
only for those goods and services classification and for those similar to it, on which the real
owner has used the trademark (Colak, 2014). As the trademarks not registered in Turkey can
take advantage of this arrangement, those trademarks registered in a foreign country but not
registered in Turkey, however are used in that country and has acquired familiarity as a result of
this usage (Uzunally, y. 2012).

The provision aims to protect the real owner using the trademark or the sign first and introducing
it commercial life. What is meant by the non-registered trademark in the provision is the signs
not registered as to Decree No 556 but are used specifically as the trademark. What is meant by
the term another sign used during trade is the distinctive signs used in commercial life apart from
the trademark, like the commercial title, business name etc. (TPI, 2011)

5.5. Protection of signs acquiring distinctive quality as a result of usage (Decree No 556 a. 7 (2))

As to this provision implemented later on with Law No 4128,

“the provisions of subparagraphs (b), (c) and (d), may not be invoked to refuse
the registration of a trademark that has been used before registration and through
such use has acquired distinctive character in relation to the goods and services for
which it is to be registered”

With this provision present among the absolute rejection reasons of the trademark registration,
even if a trademark does not have a distinctive power initially, if it has been used before the
registry date and has acquired a distinctive quality related to the goods and services for which
it is to be registered, the registry cannot be refused by the TPI (Yilmaz, 2008). However, the
trademark owner is required to prove the acquisition of distinctiveness of the trademark intended
to be registered, by usage. Acquiring distinctiveness by usage can be possible in only 3 conditions.
These conditions are as follows.

« trademarks lacking distinctive character (7 (1) a),
o being descriptive (7 (1) ¢),
« being customary in trade /usable by everyone in commercial field (7 (1) d).

The case of distinctiveness as a result of usage is in the character of exemption of absolute rejection
conditions articulated in the coverage of Decree No 556 a. 7 (1) a, ¢ and d. These conditions are
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limited in number. In cases other than these wherein signs cannot be registered as trademark as
a result of absolute registry restraints, they cannot acquire distinctive characteristic as a result of
usage (TPIL, 2011). Moreover this case can be included among the exemptions of this provision
with the assumption that a trademark which has been registered or that is applied for registry
can acquire distinctive power by usage before registry from the trademarks which are the same
or so similar trademarks as not to be distinctive. This extraordinary condition cannot be taken
into account ex officio by the TPI. For this reason, this case must have been stated clearly during
the application or in case of the phase of opposition for the rejection of the application (Karahan,
2002).

5.6. Protection of non-registered trademarks against unauthorized filing by agents (Decree
No 556 a. 8 (2))

This arrangement, present at a.8 second paragraph setting out the relative representation
reasons, protects the trademark owner against unauthorized filing by agents. As to the provision
in question, in case of the unauthorized filing by agents with the intention of registering the
trademark in its name without the consent of the trademark owner, the trade owner has the right
to prevent the registration of the trademark by opposition. Concepts of agent, commercial proxy
or representative in the provision should not be interpreted in the narrow sense. Commercial
proxy/ representative can at the same time be the exclusive seller, distributor, agent etc. of the
trademark owner in Turkey (Colak, 2014).

In order for the trademark owner to use the opposition right arising from this provision, it is
mandatory to have a prior trademark right acquired but which has not been registered at the TPI
Along with this, a relation in the nature of a proxy or representation characteristic must exist
between the trademark owner and the person wishing to register the trademark in her/his name.
The person opposing her/his commercial proxy /representative must prove that she/he is the legal
owner of the trademark on the date of the opposition. That is, the opposing person must present
evidence relating to the fact that herself /himself is the real owner of the trademark (Karahan,
2002,). It is mandatory for a commercial proxy/representative filing for registration without the
permission of the trademark owner not to be able to present a valid justification. In case there is
a valid justification, the opposition of the trademark owner is refused. Even if conditions like the
commercial Proxy or the representative to perform important activities for the foreign trademark
to be introduced in Turkey and the trademark owner not renewing the trademark in Turkey etc.
can be mentioned as examples for valid justifications, the determination of what the valid reason
is in every solid case must be determined as to the conditions of the agreement between the
parties (Colak, 2014). It must be mentioned that as a requisite of the limited protection principle
in trademarks, the trademark owner can oppose only to the applications including same or similar
goods and services in which there is the probability of the goods and services of the trademark to
be confused with those of the trademark.
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5.7. Protection of the personal rights, copyrights and other industrial property rights
vested in third parties (Decree No 556 a. 8(5))

Decree No 556 Article 8(5) provides for the protection of other non-registered rights, such as
rights to a name, photograph, copyright work or any other industrial property rights vested in
third parties. Such rights can result in the rejection of a trademark application through opposition.

Geographical signs, commercial title, design register etc. can be mentioned as examples for
industrial property rights. The special rights subject to the provision need not be registered
in the protected field necessarily. Special right owners mentioned in the registration or non-
registration provision can oppose to the trademark registration application citing these rights.
It is adequate for the trademark subject to the opposition to cover one of the rights listed above
without requiring any other condition. In case of the rejection of the opposition by the TPI, as the
person having one of these rights can file for a cancellation case against the TPI decision, she/he
can also file a nullity case if the trademark registry has been made (Karahan, 2002).

6. Legal and penal sanctions in the protection of non-registered trademarks

6.1. Legal sanctions

Even though the Decree No. 556 based on the registry system for the protection of trademarks
is permitting the protection of non-registered trademarks, the protections conferred for such
trademarks are limited. As the owner of a trademark registered as to the provisions of Decree No
556 can benefit from all protections in a. 9/2, the owner of a non-registered trademark does not
have these protection areas. The protection areas conferred for the non-registered trademarks
by the Decree No 556 consist only of opposition to the registry, filing an annulation case, filing
for a damages case articulated in a. 44/2 in case of the presence of nullity case and its conditions.

It is articulated in Decree No 556 a. 35. In this method, the third party applies to the TPI to
register her/his trademark. TPI, which process the application, refuses the application if the
conditions are present after performing a preliminary examination, if there is not any rejection
reason publishes the trademark together with the registry application at the related bulletin.
Non-registered trademark owner who will be experiencing a loss from the registration of the
trademark published at the bulletin can object with the reason of the existence of the absolute
and relative rejection conditions articulated in articles 7 and 8 of the Decree or with the reason of
a trademark application with bad faith. The opposition must be made in writing and with reason
within 3 months starting from the publishing of the trademark applications to the TPI. Upon
opposition, TPI makes a positive or negative decision. It is also possible to object to the decision
made by the TPI. The owner of the non-registered trademark not obtaining a positive result from
the opposition procedure can file a nullity case at the court.

Nullity case is articulated at Decree No 556 a. 42 and others and the grounds for this case are
limited. The nullity case at the mentioned provision is for the trademarks registered at the TPI
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in Turkey. Therefore, nullity cases can be filed only for trademarks registered at the TPI (Colak,
2014). That is, the subject of a nullity case is the annulation of the registration entry of a registered
trademark registered by TPI after it has been understood that the registry conditions have not
been fulfilled (Karahan, 2002.). For this reason, the annulation of a non-registered trademark
is not possible. But the basis of this study is the protection of non-registered trademarks under
the coverage of Decree No 556. We had mentioned that non-registered trademarks are protected
under the coverage of Decree No. 556 at the presence of some conditions as a requisite of our
study. According to this, if a trademark that must not be registered is registered by the TPI, then
in that case the owner of the non-registered trademark can sue for this registry to be annulled at
the presence of rightful reasons. For example, if the trademark subject to nullity is a well-known
trademark as to Decree No 556 a. 7 (1) then in that case even if that trademark is not registered
at the TP, it cannot be registered for the same or similar goods and services by others. In this
case, the non-registered trademark owner can file a nullity case within5 years starting from the
date of registration against the person registering the trademark in her/his name basing it upon
the absolute rejection reason (Dirikkan, 2003, p. 259). If there is bad faith in the registration of
the trademark, in that case it has been stated by both doctrine and in the Court of Cassations
decisions that the 5 year period shall not be applied (Karahan, 2002, p. 80; Court of Cassations
Assembly of Civil Chambers Outset 2011/11-529, Decision 2011/643, Date 19/10.2011). As
to limited protection principle which is the basis of trademark law, the nullity of trademark is
related to the part of registered goods and services. The court decides on this case for nullity
related only for the registered goods and services subject to nullity. In case court rules for the
nullity of the trademark, the ruling is retroactive except for some situations. The final decision
of a court related to the nullity of a trademark, incurs a provision for everyone (Decree a. 44). It
is a must for the nullity decision to be ruled by the court. The results of a decision ruled at the
nullity case are retroactive without prejudice to the exceptions. Compensation for damages claim
can also be asserted related to the compensation of the loss incurred from bad faith activity of the
trademark owner (Decree a. 42/2).

Other than this, in case of the presence of the conditions at Decree No 556 a. 8/4 setting out
the protection of the well-known trademark registered in Turkey in other non-registered
classifications , the trademark owner can claim the prevention and elimination of the violation,
the compensation of the losses, the impoundment, the destruction, the notification of the court
decision to the related and announcement to public by publishing of the goods which require
penalty of violation of rights because of production or usage as well as the vehicles and the means
etc. required for those goods. Moreover, as the trademark owner can claim for the impoundment
of the goods at the customs, she/he can also claim the detection of evidences and precautionary
measures (KHK a. 9-61 etc.). It must be stated that if the non-registered trademark is a well-
known trademark within the meaning of Decree No 556 a. 7 (1), the trademark owner even
though cannot benefit directly from the rights conferred by the mentioned clauses against
monopoly and violation against the trademark, as to Decree a. 4, can prevent her/his trademark
to be used in Turkey (Dirikkan, 2003.)
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6.2. Penal sanctions

As well as the legal sanctions of the violation related to trademark, there are also penalty
sanctions as well. Penal sanction at Decree No 556 a. 61/A has been amended by Law No5833
effective on the date 28.01.2009. Law No 5833 has articulated the pre-condition of registration,
differing from the old regulations 3. In crimes requiring preconditions, it is not possible for the
crime to be committed without the occurrence of the precondition (Soyaslan, 2005). Therefore,
a person not registering the trademark cannot benefit from the penal protection proposed in
Decree 556 as a rule. That is, even if a trademark is not registered in Turkey at the TPI, it has legal
protection whereas it does not have penalty protection. In this case, the person not registering
the trademark can benefit from the penalty protection as to general provisions. Nevertheless,
there is not a regulation preventing the trademark owners not registering the trademark from
benefiting from the general provisions. The mentioned general provisions are the tort provisions
in The Code of Obligations 49 and the following articles and the unfair competition provisions
in a. 57 and the following, as well as the unfair competition provisions in the TCC a. 54 and the
following. However, the trademark owner can benefit against the violator against the registered
trademark only from the provisions in the TCC because the Code of Obligations does not include
any penal sanctions. In this case, the trademark owner can only benefit from the penal protection
in the TCC regulation related to unfair competition. According to TCC No 6102 a. 62 (1) a,
those committing one of the conditions of unfair competition stated in a. 55 deliberately are
sentenced with imprisonment up to two years or criminal fines. Unless the activity subject of
unfair competition does not require a heavier punishment.

7. Evaluation and Conclusion

Even though the protection in Turkey based on Decree No 556 is based on registry, in some
cases a non-registered trademark can also benefit from the protection in the aforementioned
legal regulations. As can be noted from the exemptions of registry principle that is the subject of
our study, there are provisions contrary to the registry principle in the Decree. These provisions
almost have the character of weakening the registry principle on which the Decree is based on.
In Turkey, it is possible for both the domestic and the foreign non-registered trademarks to be
protected upon the presence of the conditions we have considered in our study. However, the
protection coverage of non-registered trademarks is narrower as to registered trademarks. The
protection areas conferred for the non-registered trademarks of the Decree No 556 consist only
of opposition to registry, claim of nullity of a registered trademark, and filing compensation
case set out in a. 44/2, in case of the existence of the conditions. However if the trademark
owner wants to take advantage of the special protective provisions of Decree No 556, in
that case the registry of the trademark is mandatory. While the non-registered trademarks

3 Preconditions are those elements that must be present before the criminal elements. Stated otherwise, precondition

is the precondition of the activity creating the crime. Hence, it is not possible for a crime to be committed without
preconditions.
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have legal protection even if they are limited, as to Decree No 556, they do not have penal
protection. According to this, in order for the penal sanctions in Decree No 556 to be applied,
the condition of the trademark to be registered in Turkey has been set. For this reason, the
person not registering the trademark shall benefit from the general provisions instead of the
Decree No 556 in the case of penalty sanctions.
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