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EDITORDEN

Kiymetli Bilim insanlari, Degerli Arastirmacilar,

Hakemli bir dergi olan Ticaret ve Fikri Miilkiyet Hukuku Dergimiz (TFM), uzun bir siiredir devam
eden gézlem siireci neticesinde, biitiin gecmis sayilarini kapsayacak sekilde ULAKBIM TR dizininde, Hukuk
dergileri kategorisinde taranma stattisti kazanmuistir. Bu bilgiyi saygideger yazarlarimiz ve okuyucularimi-

zla paylasmaktan mutluluk duyariz.

Dergimiz ayrica 2018 yilindan itibaren HeinOnline veri tabaninda blitiin sayilariyla taranmaya
baslayacaktir. Bdylelikle gerek Tiirkiye'den gerekse yurtdisindan daha fazla ilgiliye ulasma olanagina ka-
vusuyoruz. Bu konudaki 6zverili calismalarindan dolayr AYBU Hukuk Fakiiltesi Ticaret Hukuku Anabilim
Dali akademik personeline ve en basindan beri TFM'nin dizgi calismalarini yliriiten Safure Arslan Hanima

tesekkiirlerimizi sunuyoruz.

Bu sayimizda yine sermaye piyasasindan finansa, fikri miilkiyetten sirketlere, ticari isletmeden
rekabete kadar ticaret hukuku ile baglantili bircok alandan diinyanin farkli lilkelerinden ¢ok kiymetli
yazarlarimizin ¢alismalarini sizlerle bulusturuyoruz. Her zaman oldugu gibi, bu sayimizin da bilime ve

bilim insanina katki sunmasini temenni ediyoruz.

TFM Yayin Kurulu
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FROM EDITOR

Dear Academics and Researchers,

All previous and present issues of Journal of Commercial and Intellectual Property Law (TFM), a
peer-reviewed journal, have been entitled to be included in Law Journals Category at ULAKBIM TR index

after a long-lasting supervision. We are happy to share this good news with our authors and readetrs.

Our Journal is moreover going to be included in HeinOnline database with all its issues as from
2018. Thereby we obtain the opportunity to reach more interested people both in Turkey and abroad. We
express our sincere thanks to members of the Department of Commercial Law at AYBU Faculty of Law and

also Mrs. Safure Arslan who did the typesetting of TFM from the very beginning.

In this issue, we again present you very valuable scientific studies of academics from different
countries, from various commercial-law-related fields ranging from capital markets to finance, from intel-
lectual property to companies, from business enterprises to competition law. As always, we wish this issue

to contribute to Science and Academics.

TFM Editorial Board
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TFM YAZIM, YAYIM VE ATIF KURALLARI

Ticaret ve Fikri Milkiyet Hukuku Dergisi(TFM) yilda iki defa yayimlanan, TUBITAK ULAKBIM TR Dizini
Hukuk Veri Tabaninda ve Asos Index taranan uluslararasi hakemli bir dergidir.

Dergide Tirkge basta olmak tzere her dilde makaleler yayimlanir.

Yazarlarin dergiye génderdikleri yazilarinin arastirma ve yayin etigine uygun olmasi gerekir. Yazar-
larin bu kapsamda yazilarinin denetimini yapmis olduklari bu haliyle basilabilecegini kabul ettikleri
varsayilhr.

Yazilara dair ilk degerlendirme Yayin Kurulu tarafindan yapilir. Bilimsel kriterlere uymayan ve nor-
malin Gizerinde yazim yanlisi iceren yazilar, Kurul tarafindan geri cevrilir.

Yayin Kurulunca ilk degerlendirmesi yapilan yazilar, kor hakemlik sistemi uyarinca yazar adi/ad-
lar metinden cikarilarak en az iki hakem denetiminden gecirilir. Hakem raporlarinda diizeltme
istenmesi durumunda yazarlar sadece belirtilen diizeltmeler cercevesinde degisiklikler yapabilir.
Hakemler tarafindan 6nerilen diizeltmeler yazar tarafindan yapildiktan sonra, gerekli goriilmesi ha-
linde, tekrar diizeltmeyi talep eden hakemin denetimine bagvurulur. Hakemlerden birisinin olumlu,
digerinin olumsuz goris bildirmesi durumunda editor veya t¢tinct bir hakemin goriist alinir. Belir-
tilen incelme sonucu uygun bulunan yazilar yayimlanir. Yayimlanmasi uygun bulunmayan yazilara
ait hakem degerlendirme formu yazarina/yazarlarina e-posta yoluyla iletilir.

Her yazida 250 kelimeyi gecmeyecek sekilde 6zet ve 3 kelimeyi gegmeyecek sekilde anahtar kelime
bulunmalidir. Makalenin basldi, 6zeti ve anahtar kelimeler ayrica ingilizce dilinde de génderilmelidir.

Dergiye gonderilen yazilar daha 6nce baska bir yerde yayimlanmamis olmalidir.

Dergide yayimlanan calismalarda ileri stirtilen gorislerden dogabilecek tiim sorumluluk Yazarlari-
na aittir.

Yazilar, tftm@ybu.edu.tr adresine e-posta yoluyla gonderilmelidir. Yazarlar; unvanlarini, gérev yap-
tiklart kurumlari, haberlesme adreslerini, telefon numaralarini ve e-posta adreslerini bildirmelidir-
ler.

Yazilarin yayimlanip yayimlanmayacagi yapilacak olan hakem denetimine uygun olarak Yayin Kuru-
lunun incelemesi neticesinde belirlenir ve Yazarina e-posta yolu ile bildirilir.

Yayimlanacak yazilarin, elektronik ortamda tam metin olarak yayimlamak da dahil olmak tzere tim
yayin haklari Ankara Yildinm Beyazit Universitesi'ne aittir. Yazarlar, yazilarina iliskin isleme, cogalt-
ma ve yayma haklarini Universiteye devretmis sayilir. Universite bu hakkini kendi biinyesindeki her-
hangi bir fakilte, enstitii, merkez vb. adina kullanabilir.

Yazara, yayimlanmak {izere Universite tarafindan kullanilmasina izin verdigi haklara karsilik bir telif
licreti 6denmez. Dergiye yayimlanmak lzere yazi génderen Yazar bunu kabul etmis sayilir.

Dergide, hakem denetiminden gecen yazilar disinda; kitap, karar veya mevzuat tahlili veya bilgilen-
dirici notlara da yer verilir.

—Xi —
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talepte bulunulmadikga derginin bir sonraki sayisinda degerlendirilir.

Yazilar ‘Microsoft Word’ programinda, 12 punto Times New Roman yazi tipinde, iki yana yash olma-
hdir.

Yazi icerisindeki basliklar su sekilde diizenlenmelidir:
I. KALIN VETUMU BUYUK HARF
A. KALIN ve TUMU BUYUK HARF
1. Kalin ve Sadece ilk Harfler Biiyiik
a. Kalin ve Sadece ilk Harfler Biiyiik
i. Kalin ve Sadece ilk Harfler Biiyiik

Galismalarin sonunda, calismalarda kullanilan kaynaklarin yazar soyadina gore alfabetik siraya
dizildigi kaynakcaya yer verilmelidir. Atiflar ve kaynakca asagida belirtilen Atif Kurallar’'na uygun
olarak yapilmalidir.

Yayimlarimizin resmi web adresi http://www.ybu.edu.tr/hukuk/tfm adresidir.

ATIF KURALLARI

Ticaret ve Fikri Milkiyet Hukuku Dergisi'nde yayimlanacak makaleler asagida detaylan belirtilen
atif usuliine uygun olarak hazirlanmahdir.

Makalelerde sayfa alti dipnot sistemi kullaniimahdir.

Bu atif sisteminde kural bulunmayan durumlarda OSCALA (The Oxford University Standard for Cita-
tion of Legal Authorities) sistemi takip edilmelidir.

Ozgiin bir esere (arsiv belgesi vb.) atif yapilmasi gerekiyorsa, tercih edilen yéntem tiim makalede
yeknesak sekilde kullanmalidir.

Bir esere ilk atif yapildigi yerde asagidaki atif kurallari uyarinca tim detaylari belirtilmeli; makalenin
devam eden kisimlarinda ise dipnotlarda (Yazarin Soyadi, atif yapilacak sayfa) gibi bir kisaltma ile
atif sirdirtlmelidir. Ayni yazarin birden fazla eserine atif yapilmissa kisaltmada eseri ayirt etmek
amaciyla eserin adinin kisaltilmis hali belirtilerek (Yazarin Soyadi, Eserin Adinin Kisaltilmis Hali, atif
yapilacak sayfa) ve kisaltmanin hangi sekilde yapildigi kaynakcada gosterilerek atif yapiimalidir.

Kaynakcada ise asagidaki atif kurallarina uygun olarak ancak son kisimdaki atif yapilacak sayfa nu-
marasi ¢ikarilarak kaynaklar yazarin soy isimlerine gore siralanmalidir.

“A"isareti o kaynak turiinde konuyla ilgili bir bilgi varsa, ilgili bilginin belirtilmesi gerekliligini ifade
eder.

“s.e.t”ifadesi son erisim tarihini ifade eder.
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Kitap
Yazarin Soyadi, Adi (Y1l) Kitap adi, Baski, Sehir, Yayinevi, Sayfa Numarasi.

Ornek: Usan, M. Fatih (2009) Tiirk Sosyal Giivenlik Hukukunun Temel Esaslari, 2. Baski, Ankara, Sec-
kin, s. 29.

Coklu yazar durumunda:
Yazarin Soyadi, Adi & 2. Yazarin Soyadi, Adi (Yil) Kitap ad, Baski, Sehir, Yayinevi, Sayfa Numarasi.

Ornek: Acer, Yiicel & Kaya, ibrahim (2014) Uluslararasi Hukuk Temel Ders Kitab, 5. Baski, Ankara,
Secgkin, s. 46.

Editorlii Kitap
Editoriin Soyadi, Adi (Editor) (Yil) Kitap adi, Baski, Sehir, Yayinevi, Sayfa Numarasi.
Ornek: Diilger, ibrahim (Editor) (2010) Hukuka Giris, 4. Baski, Konya, Sayram, s. 31.

Kitap Boliimii

Yazarin Soyadi, Adi,‘Makalenin adi’: Editoriin Soyadi, Adi (Editor) (Yil) Kitap adi, Baski, Sehir, Yayi-
nevi, Sayfa Numarasi.

Ornek: Usan, M. Fatih, ‘isin Zaman Bakimindan Diizenlenmesi’: Aydin, Ufuk & Kocabas, Fatma (Edi-
térler) (2014) Bireysel is Hukuku, 1. Baski, Eskisehir, Anadolu Universitesi Yayinlari, s. 19.

Ceviri Kitap

Yazarin Soyadi, Adi (Y1l) Kitap adi, Baski, Sehir, Yayinevi (Ceviren: Cevirenin Soyadi, Adi (Yil) Ceviri
Kitap Adi, Baski, Sehir, Yayinevi), Sayfa Numarasi.

Ornek: Dworkin, Ronald (1977) Taking Rights Seriously, 1. Baski, London, Gerald Duckworth
(Ceviren: Turkbag, Ahmet Ulvi (2007) Haklan Ciddiye Almak, 1. Baski, Ankara, Dost), s. 43.

Elektronik Kitap
Yazarin Soyadi, Adi (AYil) Kitap adi <INTERNET ADRESI> s.e.t. TARIH.

Ornek: Demircioglu, A. Murat (2010) Labor in law Turkey <http://search.ebscohost.com/login.
aspx?direct=true&scope=site&db=nlebk&db=nlabk&AN=652813> s.e.t. 10.08.2015.

Elektronik Kitap Boliimii

Yazarin Soyadi, Adi (Y1l)‘Makalenin adi’: Editoriin Soyadi, Adi (AY1l) Kitap adi <INTERNET ADRESI>
s.e.t. TARIH.

Ornek: Kaya, Emir (2015) ‘Injustice as a Judicial Product: A Problematic Tendency in Legal Thinking
and Practice”: Ercetin, Sefika Sule & Banerjee, Santo (Editorler) (2013) Chaos, Complexity and Leadership
<http://link.springer.com/chapter/10.1007%2F978-3-319-09710-7_22> s.e.t. 10.08.2015.
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Makale

Yazarin Soyadi, Adi (Y1l),’‘Makale adi’ Dergi adi, Say:: ACilt:, Sayfa Numarasi (Kaynakcada ise: ilk ve
Son Sayfa Sayfa Araligs).

Ornek: Usan, M. Fatih (2008), 'Yargitay Kararlari Isiginda ise iade Davalarinin Sonuclar’ Kamu-is, S:1,
C:10,s. 27.

Kaynakcada: Usan, M. Fatih (2008), ‘Yargitay Kararlari Isiginda ise iade Davalarinin Sonuclar’ Ka-
mu-is, S:1, C:10, 5.1-48.

Elektronik Makale
Yazarin Soyadi, Adi (AYil) ‘Makale ismi’, ADergi adi <INTERNET ADRESI> s.e.t. TARIH.

Ornek: Usan, M. Fatih (2003) ‘Mesleki Egitim ve istihdam, Devlet Personel Rejimi ve is Mevzuatt,
e-akademi <http://www.e-akademi.org/makaleler/fusan-1.htm> s.e.t. 28.07.2015.

Konferans Tebligi
Yazarin Soyadi, Adi, ‘Tebligin Baslidi”: Editoriin Soyadi, Adi (Editor), Konferans ismi, Tarih, Yer.

Ornek: Usan, M. Fatih, ‘Taseron iscisi de isci: Oyleyse Ona da is Saghgi ve Giivenligi’: Toprak, Ahmet
(Editdr), 7. Uluslararasi Is Saghigi ve Giivenligi Konferansi, Calisma ve Sosyal Giivenlik Bakanligi is Saghigi
ve Giivenligi Genel Miiduirliga, 4-7 Mayis 2014, istanbul.

Tez

Yazarin Soyadi, Adi (Yil) ‘Tez Bashgi’ (Tuirii: Yiiksek Lisans-Doktora), Universite, Enstitii, Sayfa Nu-
marasl.

Ornek: Kiling, Ahmet (2013) ‘Osmanli Ceza Hukukunda Yaptirim Tiirii Olarak Teshir’ (Doktora), Gazi
Universitesi, Sosyal Bilimler Enstitiisii, s. 158.

Mahkeme Karari

Merci ilgili Daire, Tarih, Esas, Karar (Kaynak).

Ornek: Yargrtay 2. Ceza Dairesi, T: 13.03.2012, E: 2011/2-395, K: 2012/89 (Kazanci ictihat Bankasi).
Ankara 5. Asliye Ticaret Mahkemesi, 23.2.2015, 45/89 (Yargitay Kararlari Dergisi, s. 3)

internet Adresi
Yazarin Soyadi, Adi, Mecra, Baslik <INTERNET ADRESI> s.e.t. TARIH.

Ornek: Usan, M. Fatih, Kamu-is Kamu isletmeleri isverenleri Sendikasl, Yargitay Kararlari Isiginda ise
iade Davalarinin Sonuclari <http://www.kamu-is.org.tr/pdf/1011.pdf> s.e.t. 27.07.2015.

Raporlar
Yazarin Soyadi, Adi, Kurum (Y1), Baslik, Rapor Adi, ARapor No:, <INTERNET ADRESI> s.e.t. TARIH.

Ornek: Oguz, Fuat & Kent, Biilent, istanbul Ticaret Odasi (2011), Anayasa'da Ekonomik ve Ticari
Hikimlerin Degerlendirilmesi ve Yeni Bir Anayasa icin Oneriler, <https://anayasa.tbmm.gov.tr/docs/
ito-anayasa-arastirmasi.pdf> s.e.t. 27.07.2015.
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PUBLICATION AND CITIATION GUIDE
OF THE JOURNAL OF COMMERCIAL AND INTELLECTUAL PROPERTY LAW

The Journal of Commerclal and Intellectual Property Law (TFM) is an internationally peer-re-
viewed journal published twice a year and cited in TUBITAK ULAKBIM TR Index Legal Database
and ASOS Index.

Writings primarily in Turkish, yet in any language can be published in the TFM.

The Writings submitted by the authors to the TFM must be in compliance with the research and
publication ethics. It is also assumed that authors have reviewed their writings and therefore
accepted them to be published as they are.

The first review of the writings is conducted by the Editorial Board. Writings, nonconforming with
scientific criteria and including misspelling above average, are refused by the Editorial Board.

After the Editorial Board’s first review, writings are reviewed by two referees by removing the
author name/s according to blind peer-review system. Upon the request of correction in the
referee reports, the author/s can make amendments only within the scope of this reports. The
writing can be resent to the same referees for review depending on the report. If the report of
one referee results in a positive and the other one results in a negative assessment, the writing
will be send to the editor or a third referee for review. The writing can be published only if found
appropriate by the editor or referees. The referee reports for writings that have not been qualified
for publication, are sent to the author/s by e-mail.

The title of the writings should consists of no more than 15 words. Each writing should include
an abstract of 250 words at most and 3 keywords at least. The title, abstract and keywords should
also be written in English.

The writings which are submitted to the journal must be unpublished elsewhere.
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PERAKENDE ELEKTRIK SATIMIYLA iLGiLi MEVZUATA GENEL BiR BAKIS VE
BORCUNU ODEMEYEN ABONENIN ELEKTRIGININ KESILMEMESINE iLiSKiN
BAZI YARGITAY KARARLARI HAKKINDA DEGERLENDIRMELER

AN OVERVIEW OF THE LEGISLATION RELATED TO ELECTRICITY RETAILING AND
ASSESMENT ABOUT SOME DECISIONS OF SUPREME COURT ON NOT LUTTUNG
OFF THE ELECTRICITY OF DEFAULTING

Doc. Dr. Halit AKER*

OzET

Ulkemizde elektrik piyasas: faaliyetleri ozellestirilerek
rekabete agilmigstir. Diger enerji piyasalart yaminda elektrik
piyasast da EPDK tarafindan diizenlenip yonetilmektedir.
EPDK elektrik iiretimi, iletimi, dagitimi ve satumi faaliyetle-
ri ile ilgili olarak yonetmelikler ¢ikarmaktadir. Bu yonetme-
likler esasen ozel hukuk iliskilerini kapsamaktadir. Ancak
idari diizenlemelerin 6098 s. TBKde yer alan sozlesmeler
hukukuna iliskin genel esaslarla uyumsuz oldugu bircok
nokta goriilmektedir. Bu uyumsuzluklar ortaya ¢ikan uyus-
mazliklarin ¢oziimiinii de olumsuz etkilemektedir. Sorun
alanlarindan birisi de, tiiketim bedeli 6denmemis olmasina
ragmen tiiketicinin elektriginin tedarik sirketince kesilme-
mesi ve kullanmaya devam etmesine izin verilmis olmasidur.
Yargitay ictihatlarina gore elektrigin kesilmemesi miiterafik
kusurdur ve alacakli sirketin taleplerinde indirim yapilma-
Lidir. Calismada ilk olarak elektrik satumi ile ilgili EPDK
diizenlemeleri sozlesmeler hukuku perspektifinden kisaca
degerlendirilmekte, akabinde de bazi Yargitay kararlari tar-
tistlarak yeni oneriler getirilmektedir.

Anahtar Kelimeler: Elektrik satimi, abonelik sozles-
mesi, miiterafik kusur.

* Uludag Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali
Ogretim Uyesi, (hakerler@gmail.com).
(Gelig Tarihi: 13.02.2017 / Kabul Tarihi: 27.11.2017)

ABSTRACT

In Turkey electricity market activities have been pri-
vatized and created a competition area. Besides the other
energy markets, the electricity market activities are regula-
ted and con-trolled by Energy Market Regulatory Authority
(EMRA). EMRA issues regulations on electric power produ-
ction, electrical conduction, distribution and sale of electri-
city. These regulations mainly cover private law relations.
However it has been determined that the administrative
regulations are incompatible with the general principles of
contract law in Turkish Code of Obligations No 6098. The-
se incompatibilities also negatively affect the resolution of
the legal disputes. The one of the problematic area is rela-
ted to the regulation which is determined that the supplier
company should continue to provide electricity and the con-
sumer keeps going to benefit from the services despite not
having paid for consumption. According to Supreme Court
decisions not cutting off the electricity constitute contribu-
tory negligence and should be discounted on the claim of
the company. In this study firstly the regulations of EMRA
concerning electricity sales are briefly evaluated from the
law of contracts perspective and subsequently some decisi-
ons of Supreme Court are discussed and brought forward
new proposals.

Keywords: Sale of electricity, subscription agreement,
contributory negligence
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L. GIRIS

Elektrik enerjisi, su, riizgar, komiir, gaz, dogal
gaz, petrol, niikleer reaksiyon veya giines gibi birin-
cil enerji kaynaklarinin iiretim tesislerinde belli sii-
reglerden gegirilerek fiziki degisime ugratilmasi ile
elde edilen bir iirtindiir’. Elektrik diginda higbir gii¢
kaynag1 hem 151k, hem 1s1 ve hem de gii¢ tiretimin-
de kullanilamamaktadir®. Keza depolanamamasi ile
retimi, iletimi ve dagitiminin ¢ok genis alanlara ih-
tiyag gostermesi elektrik enerjisini diger ticari tiriin-
lerden ayirmaktadir®.

Elektrik enerjisi,tilkemizde uzun yillar boyunca
kamu tesebbiislerince tiretilmis, iletilmis, dagitilmis
ve satilmustir (dikey biitiinlesmis yapilanma)'. Ne var
ki, seksenli yillarda baslayan 6zellestirme hareketle-
ri sonucunda®, 6zel sermaye ile kurulan sirketler de
elektrik enerjisinin tiretiminden tiiketimine kadar-
ki degisik sathalarinda yer almaya baglamislardir.
Elektrik enerjisi ile ilgili olarak kamu-ozel sektor
isbirligi politikalarindan vazgecilecegi yoniinde her-
hangi bir beklenti bulunmamaktadur®.

Elektrik {iretim, dagitim ve satim siireglerinde
gerceklesen sistem degisikligi, yeni hukuksal dii-
zenlemeleri de beraberinde getirmistir.Ancak bah-
sedilen yeni mevzuatin Tiirk 6zel hukuk rejimi ile
uyumu hususunda 6nemli soru isaretlerine de isaret
etmek gerekir. Bu durum yarg kararlarini da etki-
lemektedir.

1 Yavuz, Mustafa (2011), ‘Elektrik Enerjisi Tedarik Sézlesmeleri; (Dok-
tora Tezi), Gazi Universitesi, Sosyal Bilimler Enstitiisti, Ankara, <ht-
tps://tez.yok.gov.tr/UlusalTezMerkezi>s.e.t. 10.12.2016, s. 16.

2 Yavuz, s. 12.

3 Yavuz, s. 18, Uretildigi anda tuketilmesi gereken bir mal olusu,
tiketim aliskanliklarininise 6nceden kestirilememesi, ancak arz
miktari ile tiketim miktarinin anlik olarak daima denklestirilmesi
gerekliligi, nakline iliskin piyasa sartlarindan bagimsiz teknik zo-
runluluklar bulunusu ve fiyat ve gelir esnekliginin diistik olusu gibi
ayrica bkz. Ayranci, Hasan (2010), Enerji S6zlesmeleri, 1. Baski, An-
kara, 2010, Yetkin, s. 45 vd.; Dégerlioglu Isiksungur, Ozlem (2011),
‘Elektrigin Hukuki Niteligi; Erzincan UHFD, C: XV, S: 3-4, 5. 250. Bkz.
Elektrik Piyasasi Talep Tahminleri Yonetmeligi (RG. T. 07.05.2016,
S. 29705); Elektrik Piyasasi Dengeleme ve Uzlastirma Yonetmeligi
(RG.T. 14.04.2009, S. 27200, en son RG.T. 30.10.2016, S. 29873'de
yayinlanan Yonetmelik ile degisik).

4 Yavuz, s. 27; Ozel, Caglar & Ozcan Biyiktanir Burcu G. & Ozel
Fatma (2013), ‘Elektrik Piyasalarinda Elektrik Saglama Amac-
I Sézlesmeler, E-Journal of Yasar University (JoY), S: 8 (Ozel),
<http://journal.yasar.edu.tr/wp-content/uploads/2014/01/27-%-
C3%96ZEL-B%C3%9CY%C3%9ICKTANIR-%C3%96ZEL.pdf>s.e.t.
19.11.2016, 5. 2076.

5 Elektrik piyasasinin ozellestirilmesi ve etkileri ile ilgili olarak bkz.
Ayrancy, s.51 vd., 76 vd., 86 vd.

6 T.C. Kalkinma Bakanligi Onuncu Kalkinma Plani 2014-2018 (2014),
‘Kamu Ozel Isbirligi Ozel ihtisas Komisyonu Raporu, Ankara,
<http://www.kalkinma.gov.tr/Lists/zel%20htisas%20Komisyo-
nu%20Raporlar/Attachments/221/Kamu%200zel%20isbirli-
§i%200iK%20Raporu.pdf>s.e.t. 31.09.2016, s. xv.

Calismada ilk olarak perakende elektrik satimi
rejimini diizenleyen mevzuata kisaca goz atildiktan
sonra, Yargitay 3. ve 19. Hukuk Dairelerinin elektrik
aboneligi, abone olmadan elektrik tiiketimi, abone-
nin tiiketimden sorumlulugu baglaminda verdigi
“miiterafik kusur” igtihatlari, bor¢lar hukuku ilkeleri
cercevesinde tartigilmaya c¢alisilacaktir.Kararlarda
ilk olarak o6zel diizenlemelerden hareket edilmesi-
ne ragmen, sonuca varilmasi asamasinda ¢ogu kere
borglar hukuku ile ilgili temel esaslara da basvur-
ma ihtiyact duyuldugunu daha simdiden belirtmek
mimkindiir.

II. TMK, TBK VE TKHK HUKUMLERI
ETRAFINDA PERAKENDE ELEKTRIK SATIMI-
NA GENEL BiR BAKIS

Elektrik sektoriindeki yeniden yapilanma ve
serbestlesme faaliyetlerinin, elektrigin dagitimi ile
perakende satig1 sozlesmelerinin, taraflarini, konu-
sunu, hitkiim ve sonuglarin: degistirdigi, farkli icerik
ve goriiniim kazandirdig1 ifade edilmistir. Bu gerge-
vede 0Ozellikle, sisteme baglant: yapilmasi ve elektri-
¢in agda taginmasi edimlerinin, elektrik sattimindan
ayrilmasi en temel degisiklik olarak gortilmektedir’.

Gegmis donemde elektrigin satimina (arzina)
iligkin olarak “Giretim’, “iletim’, “dagitim” ile “nihai
titketiciye satim1’, “saya¢ okuma’, “faturalandirma”
ve “miisteri iligkilerinden” olusan agamalardan s6z
edilmigken?®, 6446 s. Kanun m. 4’te ise “lretim”™,
“iletim™?, “dagitim”™"!, “piyasa isletim’, “ithalat ve ih-
racat faaliyeti’,“toptan satis’, “perakende satis” sek-
linde toplam sekiz farkli faaliyet alani yaratilmstir.
Goriildiigi tizere elektriginperakende satist bu siire-

cin son sathasini olugturmaktadir.

TMK m. 762de yer alan “tasmir miilkiyetinin
konusu, [...] edinmeye elverisli olan ve tasimmaz miil-
kiyetinin kapsamina girmeyen dogal gii¢lerdir” hiik-
mii geregi elektrik enerjisi, taginir kabul edilmistir'.

7 Yavuz, s. 96.

8 Yavuz, s. 22; ayrica bkz. Dégerlioglu Isiksungur, s. 249-250.

9 6446 s. Kanun m. 4/1-66'de Uretim, “enerji kaynaklarinin, elektrik
Uretim tesislerinde elektrik enerjisine donustirilmesini” ifade
eder.

10 lletim elektrigin yiiksek gerilimde tasinmasini ifade eder, Yavuz, s.
23; ayrica bkz. 6446 s. Kanun m. 4/1-k.

11 Dagitim, elektrigin orta ya da alcak gerilim seviyesinde nihai tiike-
ticiye iletilmesidir, Yavuz, s. 25; ayrica bkz. 6446 s. Kanun m. 4/1-¢.

12 Oguzman, M. Kemal & Seligi, Ozer & Oktay Ozdemir, Saibe (2009),
Esya Hukuku, 12. Baski, istanbul, Filiz, s. 587-588; Dégerlioglu
Isiksungur, s. 252-253, 259, Yazar elektrigin iletim ve dagitimini
g6z oniinde tutarak “tiiketiciye hizmet yoluyla saglanan bir mal
56z konusu” oldugunu ifade etmistir.

—_o_
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TBK m. 209/Tde ise “TMK uyarinca tasinmaz sayi-
lanlar disinda kalan ve diger kanunlarda tasinir ola-
rak belirtilen seylerin satisymn” taginir satigt olarak
kabul edildigi agiklanmistir. Anilan hitkiimler kar-
sisinda elektrik enerjisinin toptan ya da perakende
satisinin da taginir satimi niteligini tasidigr agiktir'.

Satim s6zlesmesinde saticinin asli edim yiiki-
mil satilanin zilyetlik ve miilkiyetini aliciya devret-
mektir (TBK m. 207/I). Taginir satisginda da “satici,
satilamin miilkiyetini gecirmek amaciyla, zilyetligini
alictya devretmekle yiikiimliidiir” (TBK m. 210). An-
cak elektrik, alict tarafindan “stoklanamadigindan”
yani hemen tiiketildiginden elektrik satimi baki-
mindan ger¢ek anlamda bir zilyetlik ve miilkiyet
devrinden s6z etmek miimkiin degildir. Burada TBK
sistemi geregi olsa olsa bir “hukuksal andan” (juris-
tische Sekunde) bahsedilebilir. Hatta alicinin Enerji
Piyasasi Diizenleme Kurulu'ndan (EPDK) lisans al-
maksizin, satin aldig1 elektrigi bir bagkasina satmasi
da hukuken miimkiin degildir'*. Bu son durum da
elektrik satimini, elektrigin fiziksel ozelliklerinden
dolay1 olagan bir taginir satigindan ayirmaktadir.

Saticinin enerji tedarikinde siireklilik sagla-
mast bir zorunluluktur. Bu durum alici agisindan
da gecerlidir. Alic1 da ayni sekilde kural olarak bel-
li bir miktar ya da siireli olarak elektrik satin alma
talebinde bulunamaz'. Bu sebeple elektrik satimin-
da saticinin edim borcu “ani edim” niteliginde de-
¢gildir'®. Taraflar arasindaki iliski, bilhassa saticinin
“tiiketime hazir bulundurma” seklinde anlagilmasi
gereken “teslim” borcu karsisinda siirekli edim ka-
rakterini haizdir. Satici elektrik enerjisini 365 giin
24 saat kullanima/tiiketime hazir bulundurmakla
yukiimlidiir (siirekli ifay: gerektiren sozlesme)". Sii-

13 Yavugz, Cevdet & Acar, Faruk & Ozen, Burak (2013), Borclar Hukuku
Dersleri (Ozel Hiikiimler), 12. Baski, Istanbul, Beta, s. 43; Yavuz, s.
10, 98; Ozel & Ozcan Biiyiiktanir & Ozel, s. 2110-2111, ancak Yazar-
lar “elektrik piyasasinda kullanilan ikili anlasmalarin satim sézles-
mesinden uzaklastigi noktalarin da azimsanmayacak kadar ¢ok”
oldugunu da isaret etmislerdir, s. 2121.

14 Kars. Tiketici Hizmetleri Y. m. 20/5, 32/1-a; Perakende Satis Sozles-
mesi m. 15/3-4 (RG.T. 25.08.2015, S. 29456).

15 Tuketici Hizmetleri Y. m. 8/1: “Gegici kullanim amacli baglantilar
icin yapilan perakende satis sézlesmeleri hari¢ olmak lizere, pera-
kende satis sézlesmesinde siire sinir bulunmaz”.

16 Ayranci, s. 153.

17  Kars. Tuketici Hizmetleri Y. m. 2/1-a; ayrica bkz. Yavuz, s. 107 vd.;
Koca, Glines (2004), ‘Tiiketicinin Korunmasi Agisindan Abonelik
Sézlesmeleri, (Yiiksek Lisans Tezi), Ankara Universitesi, Sosyal Bi-
limler Enstitlisti, <https://tez.yok.gov.tr/UlusalTezMerkezi>s.e.t.
24.10.2016, s. 34. Saticinin edimi stirekli edim niteligindeyken, alici
ise satim konusunun fiziksel 6zelliklerinin ve sézlesmenin bir abo-
nelik s6zlesmesi olmasinin bir sonucu olarak bedeli 6deme bor-
cunu, tiketim miktarinin satici tarafindan kararlastirlan araliklarla
belirlenmesi, bedelin hesaplanip kendisine bir fatura ya da diger
bir tir 6deme talebi ile bildirilmesi sonucunda ifa edebilecektir.

rekli hazir bulundurma yitkiimliliigii saticinin asli
edim yiikiimiini olusgturmaktadir (emre amadelik)'®.
Bu durum ise elektrik satimini konu edinen sozles-
melerin siirekli bor¢ iligkisi yaratan sozlesmeler
olarak nitelendirilmesine ve pratik olarak abonelik
sozlesmesi seklinde akdedilmesine neden olmakta-
dir®®. Yavuz da klasik elektrik tedarik sozlesmesin-
de tedarik¢inin asli edim yitkiimiiniin misterinin
(abonenin) elektrik tiiketimini, ihtiyag duydugu
anda ve yogunlukta karsilamak; abonenin asli edim
yiikiimiiniin ise tiikettigi elektrigin bedelini 6demek
oldugunu yerinde olarak ifade etmistir®.

Abonelik sozlesmeleri, konular1 bakimindan
hig siiphesiz ekonomik farkliliklar tasiyabilirler. Or-
negin bir gazete, dergi, kablo veya dijital platform
TV’nin abonelik kaydi® iceren bir satis s6zlesmesi
ile tedariki halinde,satici 6n 6deme sebebiyle ali-
ciya bedelde indirim geklinde bir takim ekonomik
menfaatler saglayabilirken®, elektrik, su, dogal gaz
aboneliklerinde bu s6z konusu olmamaktadir. Zira
bahsi gecen durumlarda satimin abonelik yontemi
disinda gergeklestirilmesi miimkiin degildir®.

Yavuz, abonelik sozlesmesi ile elektrik kulla-
nilana kadar sadece tedarik¢iye gonderme yiikiimii
yiikleyen bir gonderme iligkisinin kuruldugu, elekt-
rigin kullanilmadig dénemde ise tek tarafa borg
yiikleyen bir s6zlesmenin var oldugu, alinmasindan
sonra ise iki tarafa borg ytikleyen bir s6zlegme iliski-
sinin bulundugu yo6niinde doktrin gorislerinin bu-
lundugunu ifade etmistir**. Kanaatimizce bu goris
yerinde degildir. Zira abonelik sdzlesmelerinin genel
ozelligi saticinin/saglayicinin kesintisiz ya da belli
periyodik araliklarla mali ya da hizmeti kullanima/
titketime hazir bulundurma borcunu tstlenmesidir.
Satis sozlesmesinden dogan borg¢larin ifa tarzinin bir

18  Ayranci, s. 173 vd.

19 Ayranai, s. 209, enerji saglanmasini konu edinen abonelik sézles-
melerinin tiirii hakkindaki tartismalar igin bkz. s. 231 vd.; Ozel &
Ozcan Biyiiktanir & Ozel, s. 2111; Koca, s. 34-35, elektrige iligkin
perakende satis sozlesmelerinin olagan satis sozlesmelerinden
farklihgi ve baska hiikiim ve sonuglar dogurdugu yoéniinde ise
bkz. s. 11. Ayranci, abonelik s6zlesmelerinin satim, hizmet ve ta-
sima sozlesmelerinin unsurlarini tasidigini, ancak enerji saglama
56z konusu oldugunda sui generis bir sézlesmenin varligindan s6z
edilebilecegini ifade etmektedir, s. 213, 229 vd.

20  Yavuzs. 107,224 vd.; Ayranc, s. 172 vd.; Ozel & Ozcan Biiyiiktanir
& Ozel,s. 2111.

21 Koca, s. 35.

22 Kars. Ayrancy, s. 209, dn. 516.

23 Dogalgaz ve su tedarikinde bazi sehirlerde gériilen “6n 6deme”
uygulamasi ise, yine abonelik sistemi icinde gerceklesmektedir.
Degisen tek sey, 6demenin tiketim sonrasinda degil, tiiketim 6n-
cesinde yapilmakta olmasidir. Odeme modalitesi abonelik sézles-
mesinin karakterini degistirmemektedir.

24 Yavuz, s. 106.
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yansimast olan abonelik sistemi ve elektrigin teknik
ozellikleri dolayisiyla szlesmenin bazen tek tarafa
borg ytikleyen bazen de iki tarafa borg yiikleyen s6z-
lesme olarak nitelendirilmesi yerinde olmayacaktir.
Kaldi ki, bugiin i¢in evlerde ve isyerlerinde bulunan
birgok cihazin yirmidort saat elektrik enerjisine ih-
tiya¢ duydugu ve belirtilen tiirden hukuksal kesik-
liklerin pratikte gok yasanmadig1 da bir gergektir®.

Tiiketici hukuku da elektrik satim sozlesmele-
rinin, diizenlenmesinde ve yorumlanmasinda hi¢
stiphesiz olduk¢a 6nemlidir. Bu noktada ilk olarak
abonelik s6zlesmesinin, TKHK m. 52/1de “tiiketici-
nin, belirli bir mal veya hizmeti siirekli veya diizenli
araliklarla® edinmesini saglayan sozlesmeler” seklin-
de tanimlandigina ve “elektrik enerjisinin” TKHK
m. 3/1-h anlaminda “mal” kabul edilecegine isaret
edilebilir?”.

Ikinci nokta ise TKHKda cizilen sinirlarin pe-
rakende elektrik satiminda da etkisini gosterecek
olmasidir®. Abonelik S6zlesmeleri Yonetmeligi** m.
2/2den anlagildig: tizere elektrik aboneligi sozles-
melerine bir istisna hari¢ (6rn. bkz. m. 6/3) tiim kap-
samiyla uygulanacaktir®. Genel olarak bakildiginda
Tiitketici Hizmetleri Y. diizenlemeleri ile Abonelik
Sozlesmeleri Y. m. 8-13 ile 19-21 arasinda uyum ol-
dugu goriilmektedir.

“Perakende Satim Sozlesmesi” ile “Baglanti
Anlagmasinin” igerikleri hem 6446 s. Kanunda hem
de ikincil diizenlemelerde (Tiiketici Hizmetleri Y. m.
7-10)*" 6nceden belirlenmis olup genel islem kosu-
lu niteligindedirler (TBK m. 20/IV)*. Yukarida da
deginildigi tizere 25.08.2015 t. ve 29456 s. RGde
standart sozlesme Ornegi olarak “Perakende Satis

25  Bkz. ayrica, Yavuz, s. 106-107, 220.

26  Metinde “siirekli veya diizenli araliklarla” ifadesi yerine “diizenli ara-
liklarla veya kesintisiz bicimde” ya da “diizenli araliklarla veya fasila-
siz bicimde” ifadelerinin kullaniimasi Tiirkce'ye daha uygun olurdu.

27  Dogerlioglu Isiksungur, s. 259; Zevkliler, Aydin & Aydogdu, Murat
(2004), Tuketicinin Korunmasi Hukuku, 3. Baski, Ankara, Segkin, s.
93. Elektrigin TKHK anlaminda “mal” mi yoksa “hizmet” mi oldugu
konusundaki tartismalar icin bkz. Ayranci, s. 142 vd.

28  Elektrik piyasasindaki her tirli abonelik s6zlesmesinde abonenin
TKHK anlaminda “tuketici” sifatini tasimasi halinde TKHK'nin da uy-
gulanacadi yoniinde bkz. Ayranci, s. 211.

29 RG.T.24.01.2015,S.29246.

30  Ayrica bkz. Yavuz, s. 225.

31  Tuketici Hizmetleri Y. m. 7/1'de “perakende satis sozlesmesi, gérevli
tedarik sirketlerinin gériisleri alinmak suretiyle [...] standart s6zles-
me olarak Kurul tarafindan belirlenir ve Kurul onayi alinmaksizin bu
s6zlesmede degisiklik yapilamaz”!Perakende Satis S6zlesmesi” m.
24'de “taraflar[in], ilgili mevzuata aykiri olmamak kosuluyla abone-
ye kolaylik saglayacak ézel hususlara s6zlesme ekinde yer verebilece-
gi” belirtilmistir.

32 Ayrancy, s. 224 vd., enerji sozlesmelerinde genel islem sartlar hak-
kinda ise bkz. s. 271 vd.; Yavuz, s. 120 vd., 221, “ikili anlagmalarda”
ise satici ile alicinin sartlar miizakere etme imkani vardr, s. 221.

Sozlesmesi” yayimlanmistir. Bu s6zlesmenin ilk mad-
desinde EPDK karart ile“standart sézlesme” olarak
diizenlendigi agiklanmistir. Sonug olarak sézlesme
TBK m. 20/IV uyarinca genel islem sartlarina ilis-
kin kisitlamalar yaninda bir tiiketici islemi niteligi
tasidigy olgiide TKHK m. 4-5, 13 vd. ile 52deki s1-
nirlamalara da tabi olacaktir. Diger yandan Tiiketici
Hizmetleri Y. m. 19/6da “bu Yonetmelik hiikiimleri
uyarinca elektrik enerjisi hizmeti alan tiiketicilerin
haklari ve zararlarimin tazmini konusunda, Tiiketici-
nin Korunmasi Hakkinda Kanun hiikiimleri ile ilgili
diger mevzuat hiikiimleri uygulanir” denilmek sure-
tiyle tiiketicinin korunmasiyla ilgili diizenlemelere
acikea bir atif da yapilmig bulunmaktadir®.

Perakende Satig Sozlesmesinin 23/2. madde-
sinde “sozlesme kapsaminda Mahkemeleri ve
icra daireleri yetkilidir” yoniinde bir hitkmiin bu-
lundugu goriilmektedir. Ancak HMK m. 17 ile tacir
ve kamu tiizel kisisi olmayan gergek ve tiizel kisilere
yetki sozlesmesi yapilmasi yasaklanmis oldugundan,
belirtilen s6zlesme hiikmiintin -hem mahkeme hem
de icra daireleri bakimindan- tacir olmayan gergek
ve tiizel kisi titketiciler bakimindan bir baglayicilig:
bulunmamaktadir.

Tiiketici Hizmetleri Y. m. 5/2'de, Perakende
Satis Sozlesmesi basvurularinin “internet tizerinden
ya da kayda alinmak suretiyle telefonla da” yapila-
bilecegi, m. 6/1'de de sozlesmenin, “islak imza veya
elektronik imza” ile imzalanabilecegi ifade edilmistir.
Goriildiigii tizere Perakende Satig Sozlesmesi “mesa-
feli sozlesme olarak da akdedilebilir. Bu durumda
Perakende Satis Sozlesmesinin tiiketici islemi ol-
dugu hallerde sézlesmenin akdi ve sona ermesini
ilgilendiren hususlarda TKHK m. 48 ile Mesafeli
Sozlesmeler Yonetmeliginin**de uygulanabilecegini
belirtmek gerekir®.

III. ELEKTRIK PiYASASI TUKETICI HiZ-
METLERI YONETMELIGI BAGLAMINDA PE-
RAKENDE ELEKTRIiK SATIMINA GENEL BiR
BAKIS

Tiiketici Hizmetleri Y'nin amaci, “perakende

sats sozlesmesi kapsaminda hizmet alan veya veren
taraflara uygulanacak standart, usul ve esaslarin

33 Serbest tiiketicilere iliskin 6zel bir bolim getiren Tuketici Hizmet-
leri Y. m. 20 vd.da tiiketici mevzuatina acik bir atif olmasa da, m.
19/6>da “bu Yénetmelik hiikiimleri uyarinca elektrik enerjisi hizmeti
alan tiiketiciler” denilmis olduguna dikkat cekmek gerekir.

34 RG.T.27.11.2014, S.29188.

35  Kars. “Perakende Satis S6zlesmesi” m. 18. Perakende satis sozles-
mesi ile ilgili ayrintili agiklamalar icin bkz. Ayranci, s. 161 vd.
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belirlemektir” (m. 1). S6z konusu Yonetmelik, pe-
rakende elektrik satimi sozlesmelerinin 6zel hukuk
ilkeleri karsisindaki durumunu agiklayacak énemli
diizenlemeler igermektedir’®. Asagida bunlardan
onemli goriilenlerine isaret edilmeye ¢aligilmigtir™.

_ A. SOZLESMENIN “ALICI” TARAFINI
NITELEMEK UZERE KULLANILAN TERIMLER

“Abone” perakende satis sozlesmesi ile elektrik
enerjisi ve/veya kapasite alan gercek veya tiizel kisi
olarak (Tiiketici Hizmetleri Y. m. 4/1-a); “tiiketici”
ise elektrigi kendi kullanimi i¢in alan kisi olarak™
(Ttiketici Hizmetleri Y. m. 4/1-hh) tanimlanmistir.
Sozii edilen, “abone” ve “tiiketici” ayriminin gergek
bir hukuksal isleve sahip oldugu kanaatimizce siip-
helidir. Elektrik mevzuatindaki “tiiketici” teriminin
kapsaminin, TKHKnun “tiketici” kavramindan
daha genis oldugu da belirtilmelidir. Bu durumda
abonelik sozlesmesi ya da ikili anlasma akdeden bir
tacir, TKHK ve ikincil mevzuatindaki 6zel koruma-
dan yararlanamayacak olsa da, elektrik mevzuatinda
titketiciye/aboneye taninan haklardan yararlanabi-
lecektir.

B. SOZLESMENIN “SATICI” TARAFINI Ni-
TELEMEK UZERE KULLANILAN TERIMLER

“Tedarik¢i” elektrik enerjisi ve/veya kapasite
saglayan iiretim sirketleri ile tedarik lisansina sahip
sirketler olarak (Tiiketici Hizmetleri Y. m. 4/1-ee);
“gorevli tedarik sirketi” ise dagitim ve perakende
satis faaliyetlerinin hukuki ayristirmas: kapsaminda
kurulan veya son kaynak tedarigi yiikiimliisii ola-
rak Kurul tarafindan yetkilendirilen tedarik sirketi
(Tuketici Hizmetleri Y. m. 4/1-j); “tedarik sirketi”
elektrik enerjisinin ve/veya kapasitenin toptan ve/
veya perakende satilmas, ithalati, ihracati ve ticare-
ti faaliyetleri ile istigal edebilen tiizel kisi (Tiiketici

36 6446 s. Kanun ve ikincil mevzuatta elektrik satimi igin kurulan sis-
tem hakkinda bkz. Ozel & Ozcan Biiyiiktanir & Ozel, s. 2085-2086.

37 Yavuz, calismasinda elektrigin nihai tiiketiciye ulastiriimasi amacl
sozlesmeler (perakende satis sozlesmeleri) ile ikili anlasmalari dar
anlamda elektrik tedarik s6zlesmesi kapsaminda degerlendirmis-
tir, 5. 9-10.

38  “Tiketici” kullandigi enerjinin mikrarina gore “serbest tiiketici” ve
“serbest olmayan tiketici” seklinde ikiye ayrilmistir ki (Tuketici
Hizmetleri Y. m. 4/1-aa, bb), bu ayrim alicinin tedarik sirketi sece-
bilmesi ve tarifeler ile ilgilidir. Ayranci, elektrik enerjisinin kendi
yolunu kendisinin bulduguna isaret ederek, fiziksel enerji teslimati
ile sozlesmesel enerji teslimatinin ayni durumu ifade etmedigine
vurgu yapmaktadir, s. 39.

Hizmetleri Y. m. 4/1-ff)* olarak tanimlanmuiglardir.
“Dagitim sirketleri™ elektrik satmamakta, kulla-
nimlarina tahsis edilen hatlar tizerinden bunun ni-
hai tiiketiciye ulagmasini saglamaktadirlar.

Goruldugi tzere elektrik satiminin “satic” ta-
rafinda farkl islevleri gerceklestirdikleri igin farkli
isimlerle anilan kisiler bulunmaktadir. Yerine getir-
dikleri islevlerin farkli olmas1 EPDK'dan farkl tiirde
lisanslar alinmasini gerektirmektedir.

C. TARAFLAR ARASINDA AKDEDILEN
SOZLESMELERE ILISKIN BAZI TERIMLER

- Perakende satig"' sozlesmesi: Baglant1 anlas-
mas1 mevcut olan kullanim yeri igin, gorevli tedarik
sirketi ile tiiketiciler arasinda ilgili mevzuat hiikiim-
leri cercevesinde, perakende satis tarifesi veya son
kaynak tarifesinden elektrik enerjisi ve/veya kapa-
site temini ile hizmet alimina yénelik olarak yapi-
lan faaliyetlere iliskin kosul ve hiikiimleri kapsayan
sozlesme olarak (Tiiketici Hizmetleri Y. m. 4/1-i1);

- Ikili anlasma® ise gercek veya tiizel kisiler
arasinda 6zel hukuk hiikiimlerine tabi olarak, elekt-
rik enerjisi ve/veya kapasitenin alinip satilmasina
dair yapilan ve Kurul onayma tabi olmayan ticari
anlagmalar olarak (Tiiketici Hizmetleri Y. m. 4/1-1);

- Baglanti anlasmast: Bir tiretim sirketi, dagitim
sirketi ya da tiiketicinin iletim sistemine ya da da-
gitim sistemine baglanti yapmasi i¢in yapilan genel
ve Ozel hilkiimleri iceren anlagsma olarak (Tiketici
Hizmetleri Y. m. 4/1-¢)* tanimlanmistir.

39 6446 5. Elektrik Piyasasi Kanunu m. 10/4: “Dagitim sirketi tarafindan
ylriitilmekte olan perakende satis faaliyeti, gorevli tedarik sirketi
tarafindan yerine getirilir. Gorevli tedarik sirketi, ilgili dagitim bélge-
sinde bulunan serbest tiiketici olmayan tiiketicilere Kurul tarafindan
onaylanan perakende satis tarifeleri iizerinden elektrik enerjisi satis
yapar”.

40  Elektrik Piyasasi Baglanti ve Sistem Kullanim Yonetmeligi m. 3/1-d
(RG.T. 28.01.2014, S. 28896).

41 6446s.Kanun m. 3/1-aa'da“perakende satis: elektrigin tiiketicilere
satisi” tanimi yer almustir.

42 ikili anlasmalar hakkinda ayrintili bilgi ve degerlendirmeler icin
bkz. Yavuz, s. 135 vd.; Ozel & Ozcan Biiyiiktanir & Ozel, s. 2097 “ikili
anlasma” ifadesinin TBK terminolojisi ile 6rtismedigi agiktir. Terim
tercihi ile ilgili olarak Yavuz su bilgileri vermektedir: “‘ikili anlasma,
elektrik enerjisi ve/veya kapasitesinin alim ve satimini ifade etmek
lizere 4628 sayil Elektrik Piyasasi Kanununun Anglo-Sakson Hu-
kukuna ait diizenlemelerden esinlenerek terciimesi sebebiyle hu-
kuk sistemimize girmis bir kavramdir. ikili anlagmanin “sézlesme”
niteliginde olduguna dair hicbir stiphe s6z konusu degildir’; s. 137.
Ayrica bkz. Ozel & Ozcan Biiyiiktanir & Ozel, s. 2097.

43 Baglanti ve Sistem Kullanim Y. m. 12/3-a:“Dagitim sisteminin mev-
cut durumunun baglanti talebinin karsilanmasi icin uygun olmasi
halinde, dagitim sirketi ile basvuru sahibi arasinda baglanti anlas-
masi imzalanir”.Yavuz bu sozlesmeyi “elektrigin agda tasinmasina
dair sézlesme” olarak nitelendirmektedir, s. 11. Dagitim sirketinin
baglanti anlasmasi yapmak zorunda oldugu yontinde bkz. Ay-
ranci, s. 43, 85. Baglanti ve sistem kullanim anlasmalari hakkinda
ayrintili bilgi icin bkz. Yavuz, s. 244 vd.; Ozel & Ozcan Bliyiktanir &
Ozel, s. 208 vd.
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D. DEGERLENDIRME

Yukarida ifade edilen hususlarla ilgili olarak su
kisa degerlendirmeler yapilabilir:

o Tiiketici Hizmetleri Y. ile Perakende Satig
Sozlesmesi incelendiginde tedarik sirketi ile Pera-
kende Satis Sozlesmesi akdedilebilmesinin 6n sarti-
nin tiikketicinin 6ncelikle dagitim sirketi ile “baglant:
anlagmas1” yapmast oldugu goriilmektedir. Peraken-
de Satis Sozlesmesinin 25. maddesinde sozlesmenin
baglant1 anlagsmasi ile bir biitiin tegkil ettigi acik¢a
belirtilmistir. Baglant1 anlasmasinin taraflar, tiike-
tici ile o bolgedeki dagitim lisansina sahip sirkettir.
Bu anlagmanin tedarik sirketinin personeli tarafin-
dan yapildig1 durumlarda tedarik sirketinin dagitim
sirketinin temsilcisi olarak hareket ettigi kabul edi-
lebilir*.

o Baglant1 anlagmasinin miistakil bi¢cimde ak-
dedilmesi zorunlulugu, elektrik piyasasindaki tire-
tim, iletim, dagitim ve tedarik sathalarinin teknik ve
hukuki olarak farkl: tiizel kisiliklerce yiriitilmekte
olmast ile agiklanabilir. Her ne kadar elektrik ener-
jisi sadece onu tasiyan teller vasitasiyla tedarik edi-
lebilir nitelikte olsa da,enerji ile onun tagindig: hat,
ekonomik ve hukuksal olarak birbirinden ayrilmis-
tir®. Bu durumda tedarikgi dagitici, dagitici ise teda-
rik¢i olamamaktadir.

Baglant1 anlasmasinin hukuksal niteligini tayin
bakimidan EPDK’nun resmi web sitesinde yer alan
ornek baglanti anlagmasi metninin yeterli bir fikir
verdigini s6ylemek zordur. Anlasma m. 5/B/1de
“‘dagitim sirketinin Kurul tarafindan onayli tarifesin-
deki yonteme gore hesaplanan baglant: bedeli kulla-
nict tarafindan Dagitim Sirketine 6denir” denildigi
goriilmektedir. Teknik islemlerden de hareketle bag-
lant1 anlagmasinin eser sozlesmesi niteliginde oldugu
ifade edilmigtir*.

Baglant1 anlagmasinin hukuken ilgin¢ yonle-
rinden birisi de anlagmanin sona ermesiyle ilgilidir.
Buna gore baglant: anlagmasinin sona ermesi “kul-
lamicimn dagitim sistemine bagh tesis ve techizatin
sistemden ayirma ve dagitim sistemini kullanimini
sona erdirmesine” miinhasir kilinmistir (Baglant1 ve

44 Kars. Yavuz, s. 247.

45 Bkz. Yavuz, s. 5 vd.

46  Yavugz,s. 255; Ozel & Ozcan Biyiiktanir & Ozel, s. 2122. Ayrica bkz.
Ayranci, s. 103 vd. Ancak sistem kullanim anlasmasinin ise kira
sézlesmesinin dzelliklerini tagidigi ifade edilebilir. Ayni yénde Ozel
& Ozcan Biyiiktanir & Ozel, s. 2122. Bu anlasmanin sui generis bir
sozlesme oldugu ancak kira sézlesmesine iliskin hikiimlerin de
kiyasen uygulanabilecegi yéniinde Yavuz, s. 257, 262 vd.

Sistem Kullanim Y. m. 16/1). Bunun i¢in de ilk du-
rumda dort ay 6ncesinden, ikinci durumda ise iki
ay oncesinden dagitim sirketine bildirimde bulunul-
mas1 gerekmektedir. Ote yandan baglanti anlagma-
sinda yer alan adresteki dagitim sistemine bagli tesis
ve techizat var oldugu siirece, baglant1 anlagmasi
yiriirlikte kalir ve “bu tesisteki kullanici degisikligi
halinde yeni bir baglant: anlasmas: yapilmas: talep
edilmez”. Baglant1 anlasmas1 m. 18de de “bu anlas-
ma, Elektrik Piyasasi Miisteri Hizmetleri Yonetmeligi
cercevesinde, kullanim yeri mevcut oldugu siirece yii-
riirliikte kalir” hitkmiine yer verilmistir.

Goruldugii tizere baglanti anlagmas: elektrik
tilketilen bir konut ya da isyerinde buranin kullani-
cs1 tarafindan bir kez akdedildiginde, sonraki ma-
lik/kirac1 degisikliklerinde sona erdirilememekte,
abone olarak ya da olmaksizin yeni tiiketici tarafin-
dan yenilenmesine ihtiyag duyulmamaktadir. Hatta
yeni tiiketicinin bu y6nde bir talep hakk: olmadig:
da anlagilmaktadir. Giinliik hayatta eski malik/kira-
ct ile yenisi arasinda baglant1 anlasmasindan dogan
haklarin agik¢a temliki de s6z konusu olmamakta-
dir”. Oysa bu durum borg iliskilerinin nispiligi il-
kesi ile bagdasmamaktadir. Burada TBK m. 129 an-
laminda bir tigiincii kisi yararina sézlesmeden soz
edilemeyecegi acgiktir®. Keza baglanti anlagmasini
ilk akdedenin kendisinden sonra gelenlerin temsil-
cisi ya da vekili oldugunu soyleme imkan: da yoktur.
Anlagmayi ilk yapanin kendi adina hareket etmis ol-
mast ve iistelik belli bir siire de bundan bizzat yarar-
lanmig olmasi, iliskinin TBK m. 40/2 c. 2 (Geschiift
fiir den, den es angeht) kapsami iginde degerlendi-
rilmesini de giiglestirmektedir. Anilan sebeplerle
adeta ‘esyaya bagh bir sozlesme iliskisi” ihdas edilmis
oldugunu séylemek yanlis olmayacaktir®. Boyle bir
diizenleme bazi pratik diigiincelere dayanmakta ise
de, goruldigu tizere sozlesme hukukunun temel
ilkelerinden olan nispilik ilkesi ile uyum igerisinde
degildir. Bu sekilde diizenleyici bir islemle belki de
birbirlerini hayatta hi¢ gérmeyecek kisiler arasinda
hukuksal iliski kurulmus olmaktadir.

o 6446 s. Kanun ve Tiiketici Hizmetleri Y.de
dagitim ve tedarik sirketi tarafindan bir tiiketici ile
Perakende Satig Sozlesmesi yapilmasinin zorunlu
olduguna iliskin ¢ok agik bir hitkme yer verilmedigi

47  Baglanti Anlasmasi m. 11: “Kullanici, bu anlasma kapsamindaki
haklarini veya yiikimliiliiklerini 6nceden Dagitim Sirketinden yazili
onay almaksizin baskalarina devir, temlik ve rehne konu edemez”.

48  Eren, Fikret (2014), Borglar Hukuku-Genel Hiikiimler, 16. Baski, An-
kara, Yetkin, s. 1141 vd.

49  “Baglanti anlasmasinda yer alan adresteki kullanim yeri var oldu-
gu surece, baglanti anlasmasi yurdrlikte kalir’, Ayranci, s. 105.
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goriilmektedir. Diger yandan 6446 s. Kanun m. 10/4
c. 2deki “gorevli tedarik sirketi, ilgili dagitim bilge-
sinde bulunan serbest tiiketici olmayan tiiketicilere
Kurul tarafindan onaylanan perakende satis tarifeleri
iizerinden elektrik enerjisi satis1 yapar” ifadesi ile Tii-
ketici Hizmetleri Y. m. 6/1'de “gorevli tedarik sirketi,
usuliine uygun olarak yapilan bagvurulari, basvuru
tarihini izleyen en geg ii¢ is giinii igerisinde sonuglan-
dirir. Perakende satis sozlesmesi gorevli tedarik sirketi
ile basvuru sahibi tiiketici arasinda imzalanir [...]”
ifadesi birlikte degerlendirildiginde, dolayli da olsa
sozlesme yapma zorunlulugunun getirildigi goriil-
mektedir.

Tiiketici Hizmetleri Y'nin “son kaynak tedari-
gi kapsaminda Perakende Satis Sozlesmesinin im-
zalanmas:” kenar baghigini tasiyan 10. maddesinin
ilk fikrasinda ise,bu baglamda ¢ok daha agik bir
hitkme yer verilmistir. Buna gore “ikili anlasma ile
elektrik enerjisi ve/veya kapasite satin almakta olan
bir serbest tiiketicinin ikili anlasmasinin herhangi bir
nedenle sonlandirilmas: halinde, ilgili gorevli tedarik
sirketi soz konusu tiiketiciye son kaynak tedarigi kap-
saminda elektrik enerjisi ve/veya kapasite saglamakla
yiiktimliidiir™. Ancak son kaynak tedarigi konu-
sunda organize sanayi bolgelerinde faaliyet goste-
ren isletmeler yoniinden bir bosluk bulunduguna
dikkat cekmek gerekir. Zira EPDK diizenlemelerine
gore son kaynak tedarigi de lisansla yiriitiilebilecek
bir faaliyettir. Oysa organize sanayi bolgelerinde
(OSB) perakende elektrik satimi konusunda tek yet-
kili OSB tiizel kisiligidir (4562 s. OSB Kanunu m.
20; OSB Uygulama Yonetmeligi s. 4, 35). Hal boyle
olunca OSB i¢inde yer alan isletmelerin son kaynak
tedariki ihtiyaglar1 bakimindan 6zel lisansi olmasa
dahi OSB yonetimlerine son kaynak tedarik yetkisi
ve gorevi verilerek boslugun doldurulmasinda fay-
da vardir. Bir bagka ifade ile bir sehirde son kaynak
tedarigi lisansina sahip bir sirket olsa dahi bu girke-
tin OSB’lerin 6zel durumundan dolay1 bu bélgede
son kaynak tedarigi kapsaminda faaliyet gostermesi
miimkiin olmayacaktir. Zira anilan OSB mevzuati,

50  Tiketici Hizmetleri Y. m. 10/1 c. 2'de “birinci fikra kapsaminda, s6z
konusu serbest tiiketici gorevli tedarik sirketi tarafindan konuyla
ilgili olarak kendisine yapilan bildirim tarihinden itibaren onbes
is glinu icerisinde perakende satis sézlesmesinin imzalanmasi igin
ilgili gorevli tedarik sirketine basvuruda bulunmak zorundadir” de-
nilerek tiiketiciye dneride bulunmasi icin bir tayin edilmistir. Bu
streye uyulmamasinin usulsiiz elektrik kullanimi olarak kabul
edildigi 6nemle vurgulanmalidir (Tiiketici Hizmetleri Y. m. 32/1-
§). “Evrensel hizmet yukimliligu” hakkinda bkz. Yavuz, s. 71-72,
226 vd.; Ayranci, s. 47-48; Dogerlioglu Isiksungur, s. 258 vd.Enerji
sozlesmeleri baglaminda rekabet sinirlamalari hukukundan kay-
naklanan sézlesme kurma zorunlulugu hakkinda bkz. Ayranci, s.
266 vd.

enerji tedarikinin tiiri yoniinden herhangi bir ay-
rim yapmamuistir.

o Tiiketici Hizmetleri Y. m. 5/5 ve 6da ise bazi
hallerde tedarik¢iye perakende satig sozlesmesi
yapmaktan kacinma hakki verildigi goriilmektedir.
Gorevli tedarik sirketi, mevcut tedarikgisini degis-
tirmek suretiyle elektrik enerjisi ve/veya kapasite
almak isteyen bir kisiden, bir 6nceki tedarik¢isini ve
bu tedarik¢iye olan yiikiimliiliiklerini yerine getirdi-
gini yazili olarak beyan etmesini isteyebilir’’. Keza
gorevli tedarik sirketinin, tedarikgisi ve abone gru-
bu ayn1 kalmak kaydiyla, kullanim yerini degistiren
tiiketici ile bir 6nceki kullanim yerine ait elektrik
enerjisi tiiketiminden kaynaklanan ytikiimliliikle-
rini yerine getirdigini ispatlamadig: siirece yeni bir
perakende satis sozlesmesi imzalamasi agik¢a engel-
lenmigstir*?. Ancak 6deme kayitlarinin abone bazin-
da tedarik sirketinde tutulmas: karsisinda tiiketici-
den borcu olmadiginin kanitlamasinin istenmesinin
yerindeligitartisilabilir.

o Tiiketici Hizmetleri Y. m. 9/1de “tiiketici,
perakende satis sozlesmesi kapsamindaki haklarin
veya yiiktimliiliiklerini onceden gorevli tedarik sir-
ketinin yazili onaymi almaksizin baskalarina devir,
temlik ve rehin edemez” denilmek suretiyle haklarin
ve borglarin tigiinci kisilere devri ve teminat olarak
degerlendirilmesi yasaklanmustir. Ayni agiklama Pe-
rakende Satis Sozlesmesinin 13. maddesinde de yer
almaktadir. Bu husus 6zellikle bir¢ok yarg: kararina
da konu olan ve taginmazini satan ya da kiralayanin/
alt kiraya verenin kendi aboneligini son erdirmeden
yeni malikin/kiracinin elektrigi kullanmasina agik¢a
ya da ortiilii olarak riza gostermesi ve bu sonucunun
elektrik borcunu 6dememesi ve/veya kagak elektrik
kullanmas: durumunda bundan kimin sorumlu ol-
dugu konusu ile yakindan ilgilidir®.

« Yukarida somut normlar baglaminda yapilan-
lar disinda, asagidaki genel degerlendirmelere yer
vermekte de yarar vardir:

Girigte de ifade edildigi tizere, elektrik ile ilgili
politika degisikliginin bir diger sonucu da bu alan-
da yeni 6zel hukuksal diizenlemelerin yapilmasi
olmustur. Idare tarafindan konulan “Giizenleyici is-
lemlerde” sorunlarin oncelikle teknik ve ekonomik
boyutlariyla ele alinmis olduklari, buna karsin ko-

51  Ayrica bkz. Tiiketici Hizmetleri Y. m. 8/5.

52 Ayrica bkz. Tiiketici Hizmetleri Y. m. 22/5.

53 Bkz. ornedin Yargitay 3. Hukuk Dairesi, T: 14.04.2015, E:
2014/13322, K: 2015/6247 (www.kararara.com).
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nunun 6zel hukuku ilgilendiren boyutlarinin ihmal
edildigi belirtilmek gerekir. Ancak neticede elektrik
de yukarida ifade edildigi tizere bir “maldir” ve tire-
timinden tikketimine hukuksal bir ¢ercevesi olmak
zorundadir. Elektrik enerjisinin dogal tekel karak-
teri tagimasr® ve regiilasyona konu olmasi onun
hukuksal ¢ergevesinin, ilgili 6zel hukuk normlarry-
la,6zellikle de TBK ile baglar1 kopartilmis sekilde bir
adacik haline getirilmesini hakli kilmaz.

Ne var ki, elektrik aboneligi sozlesmesine ilis-
kin ikincil mevzuat incelendiginde, bunlarin hazir-
lanmasinda Borglar Kanunu’nun yeterince dikkate
almmadig1 ve Borglar Kanunu'nun elektrik dagitim
ve satimi islemlerinin Bor¢lar Kanunu kapsami di-
sindaymiscasina hareket edildigi izlenimini elde et-
memek miimkiin degildir. Hal béyle olunca elektrik
aboneligi sozlesmeleri icin biitiin 6zel hukuk sis-
temi icinde Gzel” bir hukuk (Sonderrecht) adacig:
olusturuldugu séylenebilir. Ayrica benzer konulari
ihtiva etmelerine ragmen bilhassa terimsel acidan
yonetmelikler arasinda uyumsuzluklar oldugu da
goriilmektedir. Bu baglamda bircok hususta soru-
nun hukuksal 6zelliklerinin teknik ayrintilar i¢inde
kayboldugunu ifade etmek gerekir. Bu durum ise
istemeden de olsa tiiketici aleyhine keyfi uygulama-
lara kap1 aralamaktadir. Elektrik piyasasinda faaliyet
gosteren isletmelerin fiill glicti hukuk kurallar ile
daha da kuvvetlendirilmektedir. Elektrik miithen-
disliginin, isletmeciliginin ve piyasasinin kendisine
6zgl bir terminolojisi olsa da, konu hukuksal di-
zenlemeler yazmak oldugunda mevcut sozlesmeler
hukuku sistem ve terminolojisinden kopulmama-
lidir®®. Bunun kuru bir “kavram hukuk¢ulugu” ol-
dugu distintilmemelidir. Zira eski ve yeni Borglar
Kanunlar ile iligkili diger kanunlar etrafinda olus-
mus bilimsel ve yargisal ictihatlarin degeri goz ardi
edilemez. Keza diizenlemelerde anlam ve kapsamui
belirgin hale gelmis mevcut miiesseselerden yararla-
nilmasi, yargilama siirecinde dogru karara ulagilma-
sina onemli bir katki saglayacak ve 6ngoriilebilirligi
artiracaktir. Anilan nedenlerle elektrik satimina ilig-
kin olarak gelecekte yapilacak diizenlemelerde 6zel-
likle TBK ve TKHK'da yer alan temel esaslara bagli
kalinmalidir.

54 Kulal, ihsan (1997), ‘Elektrik Sektériinde Ozellestirme ve Tiirkiye
Uygulamasi;, (DPT Uzmanlik Tezi), Ankara, DPT Yayinlari, s. 6 vd.

55  Yavuz, [4628 s. eski] Elektrik Piyasasi Kanunu icin, bunun ingiliz
elektrik piyasalar diizenlemelerini esas alinarak hazirlanan cevi-
ri bir Kanun oldugunu, bu hukuk sisteminin ise Tiirk-isvicre zel
hukuk sistemine yabanci muesseseler icerdigini ifade etmistir, s.
53-54.

IV. TUKETIiM BEDELINiN ODENMEMESI-
NiN OZEL BiR SONUCU OLARAK TEDARIK-
CININ “ELEKTRIGI KESMESI”

Uygulamada elektrik aboneleri bir¢ok konuda
yargtya basvurmak zorunda kalmaktadirlar.Mah-
kemeler ise daha cok miihendislik ve ozellestirme
bakis agis1 ile yazilmis olan, ancak bor¢lar hukuku
ile bag1 iyi kurulmayan mevzuati elektrik mithendisi
bilirkisiler yardimiyla somut uyusmazliga tatbik et-
meye ¢alismaktadirlar. Fakat elektrik piyasas: mev-
zuatinda tedarikgi-tiketici iliskileri bakimindan
menfaatler dengesi kabul edilebilir sekilde kurulma-
mis oldugundan, 6zel hitkiimler, borglar hukuku-
nun temel ilkeleri ile beraber uygulanmaktadir.

Uyusmazlik konusu alanlardan birisi de kagak
ya da usulsiiz elektrik kullanimidir. Tiiketici Hizmet-
leri Y. ile Perakende Satis Sozlesmesi, elektrik enerji-
si titketimine iliskin 6demelerin son 6deme tarihine
kadar yapilmamasi ihtimali bakimindan, belli usul-
lere riayet edilmek kaydiyla abonenin elektriginin
kesilmesini 6ngérmiistiir. Baz1 Yargitay kararlarinda
da agagida agiklanacak mevzuat hitkiimlerinden ha-
reketle elektrigin kesilmemesi, tedarik¢i bakimindan
miiterafik kusur kabul edilerek, anapara disindaki
fer'i borglarda abone lehine indirim yapilmasi ge-
rektigi ifade edilmistir.

Asagida oncelikle ilgili diizenlemeler kisaca
aktarilmaya calisilacak, akabinde “kesme” isleminin
bor¢lar hukukundaki niteligi tartigilacak ve en son
da Yargitay'm kararlari degerlendirilmeye caligila-
caktir.

A. TUKETICI HIZMETLERI YONETMELI-
GI, PERAKENDE SATIS SOZLESMESI VE BAG-
LANTI ANLASMASINA GORE ELEKTRIGIN
KESILMESI

1. Tiiketici Hizmetleri Yne Gore Elektrigin
Kesilmesi

Elektrigin teslimi onun tiiketilmesi anlamina
gelmektedir. Kisacasi elektrik tiiketildikten sonra ia-
desi miimkiin bir mal olmadigindan, belli hallerde
ifanin durdurulmasi, gerek hukuksal gerekse ekono-
mik olarak 6zel bir 6neme sahiptir.

Tiiketici Hizmetleri Y. m. 15/2de, ddemeleri-
ni son 6deme tarihine kadar yapmayan® tiiketiciye

56  Elektrigin kesilmesi bakimindan édememenin gerekcesi dnemli
degildir. Keza anilan diizenlemenin lafzindan hareket edilecek
olursa kesme islemi icin borcun kismen dahi 6denmemis olma-
sinin yeterli oldugu gorilmektedir.Ancak bkz. Perakende Satig
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tedarik¢i tarafindan yazili olarak en az bes is giinii
slireyi iceren ikinci bir bildirimde bulunulacagi,bu
bildirimde, 6deme yiikiimliligiiniin belirtilen stire-
de yerine getirilmemesi halinde elektrik enerjisinin
kesileceginin belirtilecegi a¢iklanmistir. Ayni mad-
denin {i¢lincii fikrasinda ise, tiiketicinin borcunu
ikinci bildirimde belirtilen siirede de ifa etmemesi
halinde, gorevli tedarik sirketinin bildirimi tizerine,
bildirim tarihinden itibaren en ge¢ bes is giinii ige-
risinde TEIAS veya dagitim lisansi sahibi tiizel kisi
tarafindan kesmebildirimi diizenlenmek suretiyle
elektrigin kesilecegi ifade edilmistir®. Kesme islemi
gerceklestirildiginde TEIAS ya da dagitim sirketi
durumu tedarik sirketine bildirecektir.

2. Perakende Satis Sozlesmesine Gore

Elektrigin Kesilmesi

Sozlesmenin 9/3. maddesinde “abonenin®, fa-
tura bedelini son ddeme tarihine kadar ddememesi
halinde Sirket tarafindan aboneye yazili olarak ikinci
bildirimde bulunulur. Ikinci bildirimde aboneye bil-
dirimin yapildigi tarihten itibaren en az bes is giinii
odeme siiresi taninir. Gegmis donem borglari icin bes
is giinii 6deme siiresine uymak ve elektrigin kesilece-
gine iliskin bilgilendirmeyi saglamak sartiyla ikinci
bildirim bir sonraki donem Odeme bildirimiyle de
yapilabilir. S0z konusu bildirimde abonenin ddeme
yiikiimliiliigiinii belirtilen siirede yerine getirmemesi
halinde elektrik enerjisinin kesilecegi ihtar edilir. Sir-
ket, yazili surette yapacag: ikinci bildirime ek olarak,
gerekli gormesi halinde, diger haberlesme kanallarim
kullanarak da bildirimde bulunabilir. Abone, ikinci
bildirimde belirlenen siire icerisinde ddeme yapmaz-
sa, Sirket abonenin elektriginin kesilmesi amaciyla
TEIAS ve/veya ilgili dagitim sirketine® bildirimde
bulunur. Sirket’in bildirimde bulunabilmesi icin bildi-
rim tarihinde, abonenin 6demeleri yapmamus olmasi

Sozlesmesi m. 18/4: “Abonenin iflasina karar verilmesi veya tasfiye
memuru atanmasi hallerinde isbu sézlesme, mali sonuglar sakli
kalmak kaydiyla sirasiyla iflas veya tasfiye memuru atandigi tarihte
sona erer”, kars. TBK m. 98.

57 25.09.2002 t. ve 24887 s. RG/de yayinlanmis olan miilga Elektrik

Piyasasi Musteri Hizmetleri Y. m. 24/2: “Miisterinin perakende satis
s6zlesmesi veya ikili anlasmalar kapsaminda éngériilen 6demeleri
zamaninda yapmamasi halinde dagitim lisansi sahibi tiizel kisiler
tarafindan elektrigi kesilebilir”.
Tedarikgi sirket dagitim agina fiilen ve hukuken hakim olmadigin-
dan, kesme islemini bizatihi gerceklestirrmemektedir. Bu sebeple
“tedarikginin elektrigi kesmesi” yerine “elektrigin kesilmesini sag-
lamasi” ifadesi durumu daha iyi aciklamaktadir.

58  Tuketici Hizmetleri Y. m. 15/2'de “tliketici” terimi kullanilmistir.

59  Tedarikgi tarafindan yapilacak kesme bildiriminin muhatabi (TEi-
AS, dagitim sirketi) konusunda Tiiketici Hizmetleri Y. m. 15/2 ile Pe-
rakende Satis S6zlesmesi m. 9/3 arasinda en azindan ifade bigimi
bakimindan uyumsuzluk oldugu gériilmektedir.

gerekir. Sirketin TEIAS veya ilgili dagitim sirketine
elektrigin kesilmesi bildiriminde bulunmasimdan son-
ra, abonenin yiikiimliiliiklerini yerine getirmesi ha-
linde bu durum Sirket tarafindan TEIAS veya ilgili
dagitim sirketine derhal bildirilir” hiikmiiniin yer al-
dig1 goriilmektedir. M. 9/4de ise “Sirket’in bildirimi
iizerine TEIAS veya ilgili dagitim sirketi tarafindan
kesme bildirimi diizenlemek suretiyle elektrik kesilir”
denilmistir.

Bu diizenlemelerin TBK m. 123 hitkmiine kis-
men benzedigi soylenebilirse de, tedarik¢inin TBK
m. 124'deki haklardan yararlanmasi engellenmistir.
Perakende Satig Sozlesmesi m. 18/7 incelendiginde
ise, titketicinin 6demesi ve 6deme taahhiidiinde bu-
lunmast i¢in 6ngoriilen siireler bosa gegirildiginde
tedarik¢iye TBK m. 126daki diizenlemeye paralel
bigimde s6zlesmeyi fesih hakki taninmis oldugu be-
lirtilmelidir®. Gérildiigi gibi Perakende Satis Soz-
lesmesinde esasen iki tir elektrik kesiminden bah-
setmek miimkiindiir. Bunlardan biri tazyik amagli®
iken, digeri ise feshi takip eden kesmedir.

3. Baglant1 Anlagsmasina Gore Elektrigin Ke-
silmesi

Baglant1 anlasmasinda da dagitici sirketin han-
gi hallerde elektrigi kesebilecegine iliskin kisa bir
diizenleme yapildig1 gorilmektedir. Anlagsmanin
8/a maddesinde dagitim sirketinin “bu anlagma ve
ilgili mevzuat hiikiimleri geregince enerji kesilmesini
gerektiren durumlarda en az 5 (bes) giin 6nceden bil-
dirimde bulunmak suretiyle [...] kullanicinin tesis ve/
veya techizatinin baglantisinm kesebilecegi” 6ngoriil-
mugtir.

Yukarida yer alan diizenlemelerden de anlagil-
dig1 tizere belli durumlarda elektrigin kesilmesi ve
diger bir¢ok konuda tiiketici (abone), tedarik sirketi
ve dagitim sirketi arasinda bir hukuksal bag kurul-
mustur. Bu iligkilerin ayrintilar1 kargilikli imzalanan
sozlesmelerde degil yonetmeliklerde diizenlenmeye
caligilmugtir.

60  Belirtilmelidir ki, Perakende Satis Sozlesmesi ile Tlketici Hizmet-
leri Y/de tlketicinin iradesi ya da ortaya ¢ikan bazi 6zel haller
nedeniyle akdi iliskinin sona ermesi icin “sona erdirme/erme”
ifadesi kullaniimisken, tedarikginin iradesi ile gerceklesen son
bulmalar icin ise “fesih” kavrami kullanilmistir.

61  Kars.Eren(2014), s. 986. EPDK web sayfasinda, dagitim sirketlerinin
“diyaliz destek Unitesi, solunum cihazi gibi insan saghgi acisindan
hayati 6nemi tasiyan cihazlari kullanan tiketicilerin magdur edil-
memesi” konusunda uyarildiklar bilgisi yer almaktadir, (http://
www.epdk.org.tr/index.php?option=com_content&view=artic-
le&id=1969).
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B. YARGITAY KARARLARI

1. 3. Hukuk Dairesi’nin T: 15.01.2014, E:
2013/16514 K: 2014/278 Karar Sayili Karari®:
“Uyusmazlik; aboneligi iptal ettirmedikee fiili kul-
lanicinin kullandigy elektrik bedelinden abonenin
de kullananla birlikte miiteselsilen ve zamaninda
6denmeyen elektrik faturalarindan dolay: tarife ve
yonetmelik hitkiimleri geregince davalinin elektrigi
kesmesi gerekirken kesmemesi nedeniyle davacinin
ana tiiketim bedeli ile faiz ve gecikme zammindan
sorumlu olup olmayacag1 noktasinda toplanmakta-
dir. [...] Aboneligin bulundugu yerde, kacak elekt-
rik kullanildig1 yerin kayden satilmasina ragmen
aboneligini iptal ettirmeyen kisinin sozlesmeden
kaynaklanan ytikiimliliiklerini ortadan kaldirma-
yacagl, abonesiz kagak kullanan kisinin haksiz fiil
hitkiimleri uyarinca, abonenin de sézlesmeden do-
gan sorumlulugunun bulundugu, bu durumda ka-
¢ak kullanimdan dolayz her ikisinin de miiteselsilen
sorumlu olduklari belirgin olmasina gére davacinin
alacagini sorumlularin tamamindan isteyebilecegi
gibi, somut olayda davaci alacagini sozlesme nede-
niyle sorumlulugu bulunan davali aboneden talep
edebilecegine karar verilmistir. (HGK. 27.04.2011
tarih, 2011/19-104 Esas, 239 Karar sayili karari)
09.11.1995 tarih, 22458 sayili Resmi Gazetede ya-
ymlanan Elektrik Tarifeleri Yonetmeliginin 26.
maddesine gore; aboneliginin baslangi¢ tarihinin
sozlesmenin yirirlige girdigi tarih oldugu, bagka
bir yere tasinacak abonenin tasinma tarihinden en
az bir hafta 6nce sirkete yazili olarak bagvurarak sa-
yag degerinin okunmasini istemek zorunda oldugu,
bir hafta icinde sayag degeri belirlenmedigi takdirde
abonenin bildiriminin esas kabul edilecegi, 38. mad-
deye gore idarenin faturalama dénemlerinde abone
sayacinin kaydettigi degeri mahallinde ve zamanin-
da okuyarak faturalamaya esas olacak sekilde kayda
gecirilmesinin esas oldugu, 50. maddeye gore fatura
bedeli son 6deme tarihine kadar 6denmedigi takdir-
de 20 giin igerisinde Tebligat Kanunu hiikiimlerine
gore tebligat yapilacagi, “bu tebligattan sonra fatura
bedeli 10 giin i¢inde 6denmedigi takdirde abonenin
elektrigi kesilir” hitkmii getirilmistir.

25.09.2002 tarihli ve 24887 sayili Resmi Gaze-
tede yayinlanan Elektrik Piyasast Miisteri Hizmet-
leri Yonetmeliginin 24. maddesine goére; zamaninda
6denmeyen borglar bashig: altinda “miisterinin pe-
rakende satis sozlesmesi veya ikili anlasmalar kapsa-

62  www.hukukturk.com.

minda 6ngoriilen 6demeleri zamaninda yapmamasi
hélinde dagitim lisans1 sahibi tiizel kisiler tarafindan
elektrigi kesilebilir” seklindedir.

01.03.2003 tarihinde yiriirlige giren Elektrik
Piyasas1 Misteri Hizmetleri Yonetmeliginin 24/2.
maddesine gore, “miisterinin perakende satis soz-
lesmesi veya ikili anlagmalar kapsaminda ongoériilen
6demeleri zamaninda yapmamasi héalinde nihai tii-
keticilere enerji tedarik eden lisans sahibi sirketlerin
bildirimi tizerine en az 5 is giinil igerisinde dagitim
lisans sahibi tiizel kisiler tarafindan elektrigi kesilir”
soz konusu durum 2 giin icerisinde dagitim sirketi
tarafindan ilgili tedarikgeiye bildirilir.

09.11.1995 tarihli Elektrik Tarifeleri Yonetme-
ligi ve 01.03.2003 tarihli Elektrik Piyasasi Miisteri
Hizmetleri Yonetmeliginin ilgili hiikiimleri gere-
gince zamaninda 6denmeyen faturalardan dolay:

elektrigin kesilmesinin amir hitkiim oldugu anlagil-
maktadir. [...]%

Somut olayda; davaci, davalinin elektrik abo-
nesidir. Davaci aboneligi iptal ettirmedikg¢e abone-
lik tizerinden tiiketilen normal veya kagak enerji
bedelinden fiili kullanici ile birlikte davaliya karsi
miiteselsilen sorumludur. Davalinin 4 yil gibi uzun
bir siire elektrik tiiketim bedeline esas faturalarin
odenmemesine ragmen yonetmelik geregi elekt-
rigi kesmemesi davali agisindan miiterafik kusur
teskil etse debu kusur tiiketilen enerji bedelinin
aslindan davacinin beraatim1 gerektirmeyecegi
gibi tiiketim bedeli olan ana bor¢tan hukuki so-
rumlulugunu da ortadan kaldirmaz.Olsa olsa da-
vacinin (normal tiiketim bedeli disinda) gecikme
zammu ve isleyecek yasal faizden sorumlulugunu
ortadan kaldirir. Aksine disiince davacinin se-
bepsiz zenginlesmesine yol agar ki buda yukarida
bahsedilen usul ekonomisi ilkesine aykirilik teskil
eder. Mahkemeler bir davadan bagka bir dava tireten
kurumlar olmadig: gibi hukuki uyusmazliklar: nihai
olarak sona erdiren yargi mercileridir.

Hal boyle olunca; mahkemece yapilacak is,
dosyanin yeniden bilirkisiye tevdi ile dava konu-
su alacak doneminde yiiriirliikte bulunan Elektrik
Tarifelerinin ilgili maddeleri uyarinca; davalinin
normal tiiketim bedelinin aslindan (ana bor¢tan)
her haliikarda sorumlu oldugu, Yonetmelik gere-

63  Kararlara dayanak teskil eden mevzuat eski tarihli ve bugiin igin
yurtrlikten kaldinlmis olsa da bunlarin yerini alan ve calismada
kullanilan yeni mevzuat inceleme konusu itibariyle eskileri ile bu-
yiik oranda ayni ya da benzer oldugundan alintilanmasinda bir
sakinca gorilmemistir.
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gince elektrigin kesilmesi gereken tarihin belir-
lenmesi bu tarihe kadar olan borcun tamaminin
hesap edilmesi, bu tarihten sonraki donem i¢in ise
davalinin elektrigi kesmemesinin miiterafik kusur
teskil edecegi ve bununda ancak davaci i¢in gecik-
me zammu ve faizden muafiyetini saglayacagi na-
zara alinarak bilirkisiden rapor alinmak suretiyle bir
karar verilmesi gerekirken aksine diistincelerle yazili
sekilde hitkiim kurulmasi isabetsizdir”.

2. 3. Hukuk Dairesi’nin T: 17.04.2014, E:
2014/2950, K: 2014/6245 Karar Sayili Karari®:
“Davacinin, 9 yili askin bir siire elektrik tiiketim
bedeline esas faturalarin 6denmemesine ragmen yo-
netmelik geregi elektrigi kesmemesi davaci acisindan
miiterafik kusur teskil etse de bu kusur tiiketilen enerji
bedelinin ashindan davalinin beraatim1 gerektirme-
yecegi gibi tiiketim bedeli olan ana bor¢tan hukuki
sorumlulugunu da ortadan kaldirmaz. Olsa olsa da-
valinin (normal tiiketim bedeli disinda) gecikme zam-
mz ve isleyecek yasal faizden kusur oraninda indirim
gerektirir. Aksine diisiince davalinin sebepsiz zengin-
lesmesine yol agar [...] Hal boyle olunca; mahkemece
oncelikle dosyanin onceki bilirkisiler disinda olustu-
rulacak ii¢ kisilik uzman bilirkisi kuruluna tevdii ile
dava konusu alacak déneminde yiiriirliikte bulunan
tarifelerinin ilgili maddeleri uyarinca; davalinin nor-
mal tiiketim bedelinin aslimdan (ana bor¢tan) her ha-
litkarda sorumlu oldugu, yonetmelik geregince elekt-
rigin kesilmesi gereken tarihin belirlenmesi bu tarihe
kadar olan borcun tamaminin hesap edilmesi, bu ta-
rihten sonraki donem icin ise davacinin elektrigi kes-
memesinin miiterafik kusur teskil edecegi ve bununda
ancak davali icin gecikme zamm ve faizden indirim
saglayacagr nazara almarak rapor alinmak suretiyle
bir karar verilmesi gerekirken aksine diistincelerle ya-
zil1 sekilde hiikiim kurulmas: isabetsizdir™.

64  www.hukukturk.com.

65  Su aboneligine iliskin benzer bir karar ise sdyledir: “Somut olay-
da; davalilarin murisi davaci kurumun su abonesidir. Abonelik ip-
tal edilmedikge abonelik {izerinden tiiketilen normal veya kagak
enerji bedelinden davaciya karsi muris ayni zamanda miras red-
dedilmedigine gore Turk Medeni Kanununu zikredilen hiikiimleri
geregince davalilar davaciya karsi (mirasgi sifatiyla) muteselsilen
sorumludurlar. Davacinin [...] yaklasik (6) yil gibi uzun bir siire su
tiketim bedeline esas faturalarin 6denmemesine ragmen yonet-
melik geregi suyu kesmesi gerekirken kesmemesinin davaci ku-
rum agisindan muterafik kusur teskil etse de bu kusur tiketilen su
bedelinin aslindan davalilarin beraatlarini gerektirmeyecegi gibi
(tuketim bedeli olan ana borctan) hukuki sorumluluklarini da or-
tadan kaldirmaz ve muterafik kusur nedeniyle ana tiiketim bedeli
tizerinden indirimi gerektirmez. Olsa olsa davacinin suyu kesme-
mesi dolayisiyla yani davacinin miterafik kusuru nedeniyle davali-
lar agisindan normal tiiketim bedeli disinda gecikme zammi veya
isleyecek yasal faizden indirim saglar. Davacinin muterafik kusuru
nedeniyle ana tiiketim bedeli Uzerinden indirim sebepsiz zen-
ginlesmeye yol acar ki buda yukarida bahsedilen usul ekonomisi

3. 3. Hukuk Dairesi’nin T: 14.04.2015, E:
2014/13322, K: 2015/6247 Karar Sayil1 Karar1: Bu
kararda, bozmaya uyan ilk derece mahkemesine su-
nulan ve kabul edilen bilirkisi raporundaki “elektrik
borglarinin 6denmemesine ragmen, tarifeler yo-
netmeligi geregi, elektrigi kesmeyerek, kendisinden
beklenen yiikiimliiligii yerine getirmedigi, [...] da-
vacinin bu borcu tahsil etmek i¢in uzun siire bek-
leyerek 2008 yilinda icra takibi yaptig1, davali abo-
nenin bagkasina ait borcu 6deme yiikiimliliigiiniin
bulunmadigr” yoniindeki kanaati dikkate almadig:
itirazin iptalinin reddi kararini yeniden bozdugu
goriilmektedir.

4. 19. Hukuk Dairesi’nin T: 20.10.2009, E:
2009/355, K: 2009/9671 Karar SayiliKarari:Yar-
gitay'in bu kararda, kendisinden elektrik tiiketim
bedeli talep edilen davalinin® vekilinin, “elektrigi
kesmeyen davactmin da sorumlulugunun bulundugu”
yoniindeki savunmasini hig irdelemedigi goriilmek-
tedir®’.

5. 19. Hukuk Dairesi’nin T: 03.10.2011, E:
2011/381, K: 2011/11825 Karar Sayili Karari:
Elektrik tedarikgisi tarafindan agilmis olan itirazin
iptali davasina iliskin temyiz incelemesinde yerel
mahkemenin “borcun ddenmediginin  bilinmesine
ragmen kurum tarafindan elektrik kesilmeyip kulla-
nimina izin verildigi ve bu sekildeki kullanim sonucu
dogan bor¢tan davalimin sorumlu tutulmasinin hak-
kaniyetle bagdasmadigi” gerekeelerine de dayanan
red kararini1 bozmustur®.

ilkesine aykirilik teskil eder. Mahkemeler bir davadan baska bir
dava Ureten kurumlar olmadigi gibi hukuki uyusmazliklari nihai
olarak sona erdiren yargi mercileridir. Hal bdyle olunca; mahke-
mece yapilacak is; dosyanin yeniden bilirkisiye tevdi ile davalilarin
dava konusu ana borgtan (ana tiiketim bedelinden) her haltkarda
sorumlu olduklari, davacinin yénetmelik geregi suyu uzun siire
kesmemesinin (somut olayda yaklasik 6 yil) dairemiz uygulama-
sina gore davaci agisindan miuterafik kusur olusturacagr ancak
bu kusurunda gecikme zammi veya faizden indirim saglayacagi
fakat davalilarin bu ve diger yonlerde bir temyiz inceleme istek-
leri bulunmadigr da dikkate alinarak, bilirkisiden rapor alinmak
suretiyle bir karar verilmesi gerekirken aksine distincelerle yazih
sekilde hiikiim kurulmasi isabetsizdir” Yargitay 3. Hukuk Dairesi, T:
13.03.2014, E: 2013/19173, K: 2014/3942 (www.hukukturk.com).

66  Davali vekilinin ayrica muvekkilinin isyerinden ayrilmis oldugu,
56z konusu donemde elektrigin muvekkilince tiiketilmedigi sa-
vunmasini yapmis oldugu de eklenmelidir.

67  www.kazanci.com.

68  www.kazanci.com.
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C) BORCUN ODENMEMESI NEDENIYLE
ELEKTRIGIN KESILMESININ BORCLAR HU-
KUKU ILKELERI ACISINDAN DEGERLENDI-
RILMESI

1. Abonenin Borcunu Odememesine Rag-
men Elektrigin Kesilmemesinin Miiterafik Kusur
Olarak Nitelendirilmesi Hakkinda Degerlendir-
meler

Cok kez ifade edildigi tizere Yargitay’a gore tii-
ketim borcunun 6denmemesihalinde elektrigin ke-
silmemesi tedarik¢i bakimindan bir miiterafik kusur
olup, bor¢lu aboneye yonelen talep kalemlerinde bu
sebeple indirime gidilmelidir.

Tiiketici Hizmetleri Y. m. 12/3-g uyarinca abo-
neye gonderilen 6deme bildiriminde “on ddeme
tarihi, 6deme sekilleri ve merkezlerinin” yazili olmasi
zorunludur. M. 12/2’ye gore ise 6deme bildiriminin
son 0deme tarihinden en az on giin dnce aboneye
teblig edilmesi gerekir (Perakende Satis Sozlesmesi
m. 9/1). Perakende Satig S6zlesmesinin 18/9. mad-
desi hitkmiine gore “s6zlesme kapsaminda ortaya ¢1-
kan borglar, aksi belirtilmedikge, vadesinde muaccel
hale gelir” Bu diizenlemeler TBK m. 117 ile uyumlu-
dur. Dolayistyla abonenin kullanmaksizin gecirdigi
en az on ginlik siireyi takip eden ilk giin temerriide
diisecegi kabul edilmek gerekir®. Ayni Yonetme-
lik'in 15. maddesinin 2. fikrasina gore ise belirtilen
ilk 6deme stiresi icinde borcun 6denmemesi halin-
de ikinci bir bildirimde bulunularak bunun tebligi
tarihten itibaren en az bes isglini ek siire verilmesi
gerekir (Perakende Satis Sozlesmesi m. 9/3). Goriil-
digt iizere kesme islemi i¢in temerriidiin gergekles-
mesi tek basina yeterli gorillmemis, adeta TBK m.
123 benzer bir sekilde ek stire tayini zorunlulugu
getirilmistir. Bu durumda “kesme” isleminin, pera-
kende elektrik satim1 bakimindan bor¢lunun temer-
ridiiniin TBK m. 125te 6ngoriilenlerin disinda 6zel
bir sonucu olarak diizenlendigi sdylenebilir.

“Miiterafik kusur” (zarar gorenin kusuru) esas
itibariyle kusur sorumlulugunun gecerli oldugu
haksiz fiil hukukuna ait bir kavramdir. Nitekim mii-
essese TBK m. 52/I'de diizenlenmis ve “zarar goren,
zarart doguran fiile razi olmus veya zararin dogma-
sinda ya da artmasinda etkili olmus yahut tazminat
yiikiimliisiiniin durumunu agirlastirnugs ise hdkim,
tazminat: indirebilir veya tamamen kaldirabilir”
hitkmi getirilmistir’®. TBK m. 114/IT'de ise bunun

69  Kars. Oguzman, M. Kemal & Oz, M. Turgut (2013), Borglar Hukuku,
Genel Hiikiimler, C:1, 11. Baski, Istanbul, Vedat, s. 476.
70  Zarar gorenin davranisinin illiyet bagini kesmesi ve zarara tek ba-

akdi borg iligkilerine de uygulanmas1 6ngorilmiis-

tar’,

Haksiz fiil hukukunda zarar gérenin varligini
bilmesine veya bilmesi gerekmesine ragmen kendi
iradesi ile bir tehlike yarattig1 veya tehlikeli bir fiile
sebep oldugu durumlarda miiterafik kusurdan, “za-
rar gorenin kusurundan” bahsedilir”%. Keza Tando-
gan, zarar gorenin kendi kusurunun, makul bir in-
sanin zarara ugramamak i¢in kendi menfaati geregi
kaginacag veya kaginmasi lazim gelen bir hareket
tarzinin ifadesi oldugunu belirtmektedir?.

Zararin dogmasinda ya da artmasinda kat-
kist bulunan kisinin zarar verenden tam tazminat
talebinde bulunamamasi, diristlik kuralindan
cikarilan, “kimsenin kendi kusurundan yararlana-
mayacagr” ve ‘celiskili davranis yasagi” esaslari ile
aciklanmaktadir™. “Zarar gorenin kusuru” ifadesin-
deki “kusur” kavrami dar ve teknik anlamda kusur
degildir”. Gergekten de zarar gorenin “kusur” ola-
rak nitelenen davranist aslinda tamamen kendisine
yonelmistir. Bir kisi kendi menfaatlerini koruyup
korumamakta kural olarak (kars. TMK m. 23)7 ser-
besttir. Ancak kisinin bundan fayda saglamasi da
hakkaniyet diisiincesi ile bagdastirilamaz.

Zarar gérenin olumlu ya da olumsuz bir dav-
raniginin miiterafik kusur olarak nitelendirilebil-

sina sebep olmasi (tam kusur) halinde ise herhangi bir tazminata
hukmedilemeyecegi aciktir, Eren, Fikret (1975), Sorumluluk Huku-
ku Agisindan Uygun llliyet Bagi Teorisi, 1. Baski, Ankara, AUHF Ya-
yinlari, s. 187, 193; Tandogan, Haluk (2010), Tiirk Mes'uliyet Huku-
ku, 2. Baski, Istanbul, Vedat, s. 318; Tiftik, Mustafa (1994), Akit Disi
Sorumlulukta Maddi Tazminatin Kapsami, Ankara, Yetkin, s. 107.

71 Eren(2014), s. 764, 1119; Tandogdan, s. 431; Oguzman &0z, C: |,
s. 440; Yazarlar ayrica sozlesmede yuksek bir ceza kosulunun
kararlastirimis oldugu ve bunun stireye baglh olarak hesaplandigi
hallerde alacaklinin ceza miktarinin iyice artmasi amaciyla uzun
stire bekledikten sonra mitemerrit borclusuna basvurmasi (TBK
m. 125'teki secimlik haklarini kullanmasi) durumunda bor¢lunun
cezadan indirim talep edebileceg@inin 6greti ve uygulamada be-
nimsendigini, ancak bunun “durustlik kuralina” mi yoksa “alacak-
linin mdterafik kusuruna” mi dayandiginin tartismal oldugunu
belirtmislerdir, s. 525 ve dn. 641. Bu son 6rnek bakimindan ceza
kosulunun talebi, alacaklinin ve 6zellikle de borglunun kusurun-
dan bagimsiz oldugundan (Eren(2014), s. 1186-1187; aksi gorus,
0Oguzman, M. Kemal & Oz, M. Turgut (2013), Borclar Hukuku, Genel
Hukiimler, C: 11, 10. Baski, istanbul, Vedat, s. 532-533) diriistliik ku-
ralindan hareket edilmesi daha yerinde goziikmektedir.

72 Tandogan, s. 320; 0guzman& Oz, C: Il, s. 120-121; Tekinay, S. Sulhi
& Akman, Sermet & Burcuoglu, Haluk & Altop, Atilla (1993), Borglar
Hukuku, Genel Hikiimler, 7. Baski, Istanbul, Filiz, s. 594-595;

73 Tandogan, s. 319; ayni ydnde Eren (1975), s. 190; Tiftik, s. 109.

74 Tandogan, s. 318-319; Eren (1975), s. 190; Eren(2014), s. 766, 769;
Aydin Ozdemir, s. 104; Tiftik, s. 108.

75 Tandogan, s. 318-319; Eren (1975), s. 189; Tiftik, s. 107, 109; Aydin
Ozdemir, s. 105; 0guzman& Oz, C: I, s. 120.

76  Kars Tiftik, s. 107; Erende kiilfet (Obliegenheit) kavramini agiklar-
ken, TBK m. 52/I'de zarar gorenin zararin dogmasini veya artmasi-
ni engellemesinin bir kilfet olarak diizenlendigini ifade etmekte-
dir,(2014), s. 45.
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mesi i¢in bunun ayni zamanda kanundan ya da
sozlesmeden dogan bir borcun ya da kiilfetin ihlali
niteliginde olmasi zorunlu degildir. Bir diger de-
yimle zarar gérenin sadece zararin dogmasinin ve/
veya artmasinin oniine gegmemis olmas: yeterlidir.
Ancak bunun akdi iligkilere her zaman birebir uy-
mayabilecegi de gozden kagirilmamalidir. Zira bir
sozlesmede taraflardan birisinin sézlesmeden, ka-
nundan ya da diiriistlitk kuralindan kaynaklanan ve
zararin dogmasini ya da artmasini engelleyebilecek
Oyle bir borcu ya da bir kiilfeti s6z konusu olabilir
ki, bunun ihlali miiteratik kusur olarak degil, bash
bagina borca aykirilik olarak degerlendirilir’”. Ote
yandan kanaatimizce 6zel bir diizenleme olmadik-
¢a, miiterafik kusurun zarar gorene etkilerine iliskin
degerlendirmelerde, zarar verici olay1 gerceklestire-
nin fail oldugu, zarar gérenin belki de tamamen te-
sadiifler sonucunda zarar verici olaya maruz kalmis
olabilecegi de hesaba katilmali ve magdura “kiilfet”
ad1 altinda deyim yerindeyse “durumdan vazife ¢i-
karma borcu” yiiklenmemelidir. Aksi halde zarar
gorenler bakimindan adeta bir “sebep sorumlulugu”
ihdas edilmis olacak ve zarar verenler daha bastan
“indirim” hakki elde edeceklerdir. Bu ise adalet duy-
gusunu zedeleyecegi gibi, iilkemizde maalesef si-
radanlagan ihmalkarlik ve tedbirsizlik egilimlerine
hukuksal destek vermek anlamina gelecektir. Sonug
olarak “zarar verme!” emri, “kendini koru!” emrine
gore onceligini daima muhafaza etmelidir”™.

Miiterafik kusur kabul edilen davranig yapma
ya da yapmama biciminde ortaya ¢ikabilir”. Zarar
gorenin kusurlu davraniginin zarar verenin eylem-
lerinden 6nce mi, sonra mi, yoksa elektrigin kesil-
memesinde oldugu gibi abonenin fiilleri (tiiketimi)
stirerken mi gergeklestiginin bir 6nemi yoktur®.
Keza s6z konusu kusurlu davranis bizzat zarar go-
rence gerceklestirilmis olabilecegi gibi, zarar gore-
nin yardimar Kkisilerinin kusurlar1 da zarar gorene

77  Ornedin bkz. TTK m. 1148/1-2, 1471/1; Ceker, Mustafa (2011), 6102
Sayili Yeni Turk Ticaret Kanunu'na Gore Sigorta Hukuku, Adana,
Karahan, s. 88-89; Senocak, Kemal (1995), ‘Mal Sigortalarinda
Sigorta Ettirenin Zarari Onleme ve Azaltma Vecibesi (TTK m.
1293), Ankara UHFD, C: 44, S: 1-4, s. 366 vd., s. 371. Yazar yerinde
olarak sigorta hukukunda 6zel hiikiimler varkenBK m. 44'Gn (TBK
m. 52) uygulanmasinin miimkiin olmadigini ifade etmistir, s. 375
ve dn. 25.

78  Nitekim bkz. Tekinay & Akman & Burcuoglu & Altop, s. 595 dn.
11c'de yer alan Yargitay 4. Hukuk Dairesi'nin T: 18.09.1979,E:
1979/5480 ve K: 1979/9818 karar sayili karari (YKD, Y.1979,S. 11, s.
1573, 1576).

79  Oguzman& Oz, C: Il s. 120.

80  Eren (2014), s. 769; Tekinay & Akman & Burcuoglu & Altop, s. 595;
Tiftik, s. 113; Aydin Ozdemir, s. 106-107.

izafe edilir®!.

TBK m. 52/1 metninden de anlagildig1 tizere
miiterafik kusur kendisini degisik sekillerde goste-
rir®. Kagak ya da usulsiiz elektrik kullaniminda za-
rar gordagiini iddia eden tedarik¢inin davraniginin
zararinin artmasina yol actig1 agikardir. Bu agikla-
malar 15181nda tedarikeinin, gerek Tiitketici Hizmet-
leri Y., gerek Perakende Satis S6zlesmesinin emredi-
ci hitkiimlerine uymayarak elektrigi kesmemesinin
zarar gorenin kusuru olarak nitelendirilmesi ve
buna TBK m. 52/I baglaminda sonuglar baglanmasi
TBK m. 114/II uyarinca kabul edilebilir bir deger-
lendirmedir ve Yargitay'in ge¢misten beri siiregelen
uygulamalart ile de uyumludur®.

Goriildiigi kadariyla Yargitay kararlarimin ge-
rekcelerinde temas edilmeyen hususlardan birisi de
tedarikgilerin esasen tacir olarak basiretli is adamu
gibi davranma yiiktimliltigi altinda olduklaridir(T-
TKm. 16/1, 18/2)™. Basiretli is adami gibi davranma
yikiimliligi ile bagdasmayan hallerde tacirin ku-
surlu hareket etmis oldugu kabul edilir®. Bu sebeple
Tiiketici Hizmetleri Y. ile Perakende Satis Sozlesme-
sine gore kesme islemlerinin yapilmamasi, basiretli
is adami gibi davranma yiikiimiine aykirilik olarak
da degerlendirilebilir. Yukarida da belirtildigi gibi
kesme islemi dagitim sirketi tarafindan icra edil-
mektedir. Dagitim sirketleri Yonetmelik ve s6zlesme
geregi tedarikgilerin ifa yardimcisi kabul edilerek
(TBK m. 116) bunlarin kusurlar: tedarik¢iye izafe
edilebilir®®. Bu sebeple tedarik sirketi, dagitim sir-
ketine gerekli bildirimleri yapmis olmasina ragmen
dagitim sirketinin elektrigi kesmemesi halinde de
tedarik sirketinin miiterafik kusuru varsayilir. Bu
son durumda indirim yapilan kalemler bakimindan
dagitim sirketine riicu edilmesi miimkiindiir.

Yargitay'in bu yaklagimini, elektrigi fiilen tiike-
ten kisi ile abonenin ayni kimseler olmadig: hallere
(6zellikle kagak ya da usulsiiz elektrik kullanimi-
na)¥ inhisar ettirmedigi, abonenin bizzat kendisi

81 Bircogu yerine bkz. Eren (2014), s. 766.

82  Kars.Tandogan, s. 321-322; Tiftik, s. 112 vd.

83  Bkz. Oguzman & Oz, C: 1, s. 525 ve dn. 641'de anilan Yargitay ka-
rarlari; ayrica bkz. Tiftik, s. 115 dn. 185-186'da anilan Yargitay karar-
lari.

84  Arkan, Sabih (2016), Ticari isletme Hukuku, 22. Baski, Ankara, BTA-
HE Yayinlari, s. 142 vd.

85  Bkz. Arkan,s. 143.

86  Giirsoy, K. Tahir (1973), ‘Birden Fazla Kimselerin Ayni Zarardan So-
rumlulugu, Ankara UHFD, C: 30, S: 1-4, 5. 63.

87  Tiketici Hizmetleri Y. m. 26 vd., 32 vd.Diger yandan ciddi saglik
problemleri nedeniyle elektrik kesilmesine tahammiilii olmayan
aboneler bakimindan tedarikginin bu yetkisini kullanirken 6zel
diizenlemelere ve yine diristlik kuralina uygun hareket etme-
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tarafindan gerceklestirilen tiiketimlerde de siirdiir-
diigtivaurgulanmalidir. Keza kararlara konu diger
baz1 olaylarda,elektrigin kesilmemesine, sayaglarin
da uzun bir siire okunmamasinin eslik ettigi goriil-
mektedir. Bu son durum ise Yargitay'in igtihadini
biraz daha ilgin¢ kilmaktadir. Zira saya¢ okuma
gorevi Tiiketici Hizmetleri Y. (m. 8/3, 11/1-¢) ile
Perakende Satis Sézlesmesinde tedarikgiye degil,
dagitici sirkete yiiklenen bir gérevdir (m. 8/1). Tiike-
tici Hizmetleri Y)nde kurulan is modelinde dagitim
sirketi hesap ettigi titketim miktarlarini tedarikg¢iye
bildirmekte, tedarikgi de tiiketim bedelini hesapla-
yarak bizzat ya da dagitim sirketi araciligiyla abo-
neye bildirmektedir. Yukarida da goriildiigii tizere
6deme ve kesme ihtarlar: tedarik sirketi tarafindan
yapilmakta ancak kesme islemi dagitim sirketi ta-
rafindan gergeklestirilmektedir. Dolayisiyla sayacin
okunmamasi sebebiyle faturanin diizenlenmedigi ve
dolayistyla bildirimin ve 6demenin ger¢ceklesmedigi
hallerde esasen dagitim sirketine ait olan kusurun
tek basina tedarik sirketine izafe edilmesi yanls ola-
caktir. Elektrigin dagitimi ile perakende satiminin
ayn1 kamu kurulusu ya da 6zel sermayeli sirketler
tarafindan gergeklestirildigi donemlerde cereyan
etmis olan bu tiirden olaylara dagitim ve tedarik
fonksiyonlarinin ayrilmasindan sonra daha nadiren
rastlanilmasi beklenir.

2- YARGITAY ICTIHADININ MUHTEMEL
DAYANAKLARI UZERINE BAZI DEGERLEN-
DIRMELER

Yukarida alintilanan kararlarda, elektrik ya da
su aboneligi sozlesmeleri s6z konusudur. Satis s6z-
lesmesinde asli edim yiikiimleri saticinin mal ya
da hizmeti teslimi ve miilkiyetini nakli, alicinin ise
kararlastirilan semeni 6demesidir (TBK m. 207/I).
Taraflar, kimin 6ncelikle ifa ile yiikiimlii oldugunu
sozlesme serbestisi cercevesinde kararlagtirabilirler
(kars. TBK m. 234/I). Nitekim genel olarak enerjinin
once teslim edildigi, faturalanan donemsel tiiketim
bedelinin ise daha sonra 6dendigi goriiliirken, tiike-
ticinin kullanacag enerji bedelini pesin 6dedigi uy-
gulamalar da mevcuttur. Alicinin (abonenin) tiike-
tim bedelini 6demedigi durumlar i¢in TBK m. 235

si gerektigi aciktir. Hastanin bu nedenle zarar gérmesi halinde
tedarikci ve dagitic sirket yoneticilerinin hi¢ stiphesiz hukuksal
ve cezai sorumluluklar s6z konusu olabilir. Ancak bu noktada
Yargitay'in abone ile fiili tiiketiciyi tiketim bedellerinden miite-
selsil sorumlu tutan ictihadi karsisinda (Y. HGK, T. 27.04.2011, E.
2011/19-104, K. 239, www.legalbank.net) abone ile tiiketicinin
ayr kimseler oldugu hallerde hukuksal ve sosyal agidan ¢6zimi
hi¢ de kolay olmayacak sorunlarin ortaya ¢cikmasi muhtemeldir.

ve 236da saticrya donme ve ugradig zararlarin taz-
mini talep hakki verilmigse de, bunlardan ilki olan
doénme hakkinin (ancak bkz. TBK m. 126)% derhal
kullanilmasina, konusu enerji satimi olan sozlesme-
lerin tagidig1 ozellikler nedeniyle 6zel mevzuatinda
izin verilmemistir®. Nitekim Perakende Satis S6z-
lesmesi m. 9/7 ve 18/7de 6ncelikle 6deme ve kesme
ihtar, elektrigin kesilmesi, yine de 6dememe veya
6deme taahhiidiinde bulunmama durumunda soz-
lesmenin feshedilebilecegi belirtilmistir. Goriildigi
tizere tedarik¢iye miiteakip enerji tedarikini durdur-
ma yetkisi ve gorevi verilmistir. Yargitay’in da igtiha-
din1 bu pozitif temel iizerinde insa ettigi goriilmek-
tedir.

Yargitay yukarida Ozetlenen kararlarinda ka-
cak/usulsiiz elektrik kullanimina ragmen enerjinin
kesilmemesini miiterafik kusur olarak nitelendirmis
ve buna bazi hukuksal sonuglar baglamis olmakla
birlikte bu yaklagimini dogmatik olarak temellen-
dirmemis, hatta herhangi bir kanun hitkmiine ya da
bilimsel literatiire atif da yapmamigstir. Bu sebeple
Yargitay igtihadinin dayanaklarinin neler olabilecegi
tizerine durulmasinda fayda vardur.

a. Elektrigin Kesilmesi Odemezlik Def’inin
fleri Siiriilmesi Olarak Nitelendirilebilir Mi?

Kanaatimizce borglunun temerriidii nedeniy-
le elektrigin kesilmesini borglar hukuku a¢isindan
izah edebilecek miiesseselerden ilki “6demezlik
def’idir”(Einrede des nicht erfiillten Vertrags). Ode-
mezlik def’i TBK m. 97de yer alan “karsilikli bor¢
yiikleyen bir sozlesmenin ifast isteminde bulunan
tarafin, sézlesmenin kosullarina ve ézelliklerine gore
daha sonra ifa etme hakki olmadik¢a, kendi borcunu
ifa etmis ya da ifasini 6nermis olmast gerekir” hiik-
miinden istihra¢ edilmektedir®. Goriildigi tzere
6demezlik def’i, bor¢luya kars1 edim ifa edilinceye,
en azindan ifas: teklif edilinceye kadar ifa fiillerine
baslamama; ard arda teslimli ya da siirekli edimler-
de ise ifay1 durdurma yetkisi veren bir haktir®’. Bu
def’i, 6rnegin zamanasimi def’inin aksine bor¢luya
edimin ifasindan stirekli degil, ancak gegici olarak
kaginma imkani tanir”. Igte elektrigin kesilmesi ve

88  Kars. Perakende Satis Sozlesmesi m. 18/4-5.

89  Kars. Tuketici Hizmetleri Y. m. 8/4-a, 15/2-3, 5, 34/6-7.

90 Eren (2014), s. 82, 986; Oguzman &0z, C: |, s. 346; TBK m. 97
hikmiintin “dava temelinin yetersizligi savunmasi” niteliginde mi
oldugu yoksa gercek anlamda bir “def’i” mi oldugu yéniindeki ta-
rihsel tartismalara iliskin olarak bkz. Oguzman &0z, C:|,5. 346-347.

91  Bircogu yerine bkz. Oguzman & Oz, C:1, s. 347.

92  Schaller, Jean-Marc, (2010), ‘Darf ein Schuldner die Leistung
verweigern?; Jusletter, s. 1-10, <http://www.hol-law.ch/fileadmin/
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akabinde yeniden baglama yitikiimliiligti de (Tiike-
tici Hizmetleri Y. m. 16/3) 6demezlik def’inin tipik
bir goriiniimii olan ifadan kaginmaya® birebir uy-
maktadir. Bir bagka ifade ile donemsel ya da siirekli
edimleri igeren sozlesmelerde de 6demezlik def’in-
den yararlanilabildiginden®, perakende elektrik sa-
tis sozlesmesinde de saticinin bu haktan yararlan-
mast miimkiindiir®.

Yargitay agik¢a ifade etmemis olsa da, Ozel
mevzuatta, temerriit halinde enerjinin kesilmesi
emredilmis oldugundan,bu zorunluluga riayet edil-
memesini, alacakli-borglu iliskisinde alacakliya bir
kusur olarak ytiklenebilecegini kabul etmis goziik-
mektedir. Bir bagka ifade ile Yargitay kendisini, 6zel
mevzuatindan dogan bir yiikiimlilagiin yerine ge-
tirilmemesini 6zel hukuk kurumlari ile izah etmeye
mecbur hissetmistir. Perakende Satig S6zlesmesi m.
9/1'deki “aboneye tiiketim donemi sonunda édeme
bildirimi (fatura) teblig edilir” hitkmi g6z oniinde
tutuldugunda, oncelikli ifa yiikiimliistintin tedarikgi
oldugu anlagilmaktadir. Ancak tedariki, gerek “kes-
me” seklinde ortaya ¢ikan 6demezlik def’i ve gerek
tiiketicinin borcunu ilk (olagan) 6deme siiresi ve ni-
hayetinde kendisine taninan ek 6deme siiresi iginde
de ifa etmemesi halinde sozlesmeyi fesih hakki saye-
sinde s6zlesmeden kurtulabilmektedir.

Odemezlik def’inin kullanilabilmesi i¢in bazi
sartlarin bulunmas: gerektigi kabul edilmektedir.
Buna gore her seyden 6nce karsilikli bor¢ yiikleyen
bir sozlesme s6z konusu olmalidir. Bu ¢ercevede i)
edimlerin karsilikli olmasi ve degisim iliskisi i¢inde
bulunmasi, ii) karsilikli edimlerin mevcut ve mu-
accel olmasi ile son olarak iii) taraflarin edimlerini
ayn1 anda ifa yiikiimlaligiiniin bulunmas: gerektigi
ifade edilmektedir®.

Perakende elektrik satis sozlesmelerinde ilk
iki sart agisindan herhangi bir tartisma olmasa da
ticlinci sartin tizerinde durulmasinda fayda vardir.

user_upload/Publications/Jean_Marc_Schaller/10_Darf_ein_Sc-
huldner_die_Leistung_verweigern.pdf>s.e.t. 27.08.2016, s. 8 N.
28.

93  Eren (2014),s.994.

94  Eren (2014), s. 990; Oguzman & Oz, C: |, s. 354. Odemezlik def'i-
nin kullanilabilmesi bakimindan ifa fiillerinin bizzat ifa ytkimltst
tarafindan durdurulmasi zorunlu degildir. Bu agidan yukarida da
aciklandigi tizere mevzuatta elektrigin bizzat tedarikgi tarafindan
degil, onun bildirimi (talebi) Uzerine dagitici sirket tarafindan ke-
silmesinin 6ngdriilmis olmasi hatali bir diizenleme olarak goriil-
memelidir.

95  Borclunun kismi ifasi halinde 6demezlik def'inin kullanilip kullani-
lamayacagina iliskin tartismalar igin bkz. Tekinay & Akman & Bur-
cuoglu & Altop,s. 831.

96  Eren (2014), s. 987 vd.; Oguzman & Oz, C: |, s. 348 vd.; Tekinay &
Akman & Burcuoglu& Altop, s. 828 vd.

Zira yukarida da agiklandig: {izere taraflar burada
ayni anda ifa ile yikiimli kilinmamislardir ve 6n-
celikle ifa yiikiimliisii olan taraf kural olarak 6de-
mezlik def’i hakkina sahip degildir”. Ancak siirekli
borg iliskilerinde taraflardan birine taninan, edimi-
ni daha sonra ifa etme hakkinin, kararlagtirilan siire
iginde yerine getirilmemis olmasmnmn ‘“taraflarin
edimlerini ayni anda ifa yiikiimliiliigii sartin1” maddi
anlamda karsiladig1 kabul edilmelidir®®. Zira 6de-
mezlik def’inin dayandigi temel diisiince, taraflar-
dan birisinin kars: taraftan olan alacagidir®. Elekt-
rik satimi satic1 bakimindan ani edimli degil siirekli
edimli bir s6zlesmedir. Doktrinde de siirekli ve d6-
nemsel edimlerin s6z konusu oldugu sozlesmelerde
once ifa ylikiimliisii olan tarafin yerine getirdigi bo-
limiin karsiligini alamadig hallerde edimini ifaya
devamdan kaginabilecegi Isvicre Hukukuna atifla
ifade edilmektedir'®.

Yukaridaki goriis kabul edilmese dahi 6demez-
lik def’inin kullanilmas: sartlarinin emredici olma-
dig1', kullanimi sartlarinin da sozlesme serbestisi
cercevesinde taraflarca belirlenebilecegi belirtilme-
lidir'®. Bu gergevede YonetmeliK'te saticiyr korumak
bakimindan belli sartlarla ifayr durdurmasma izin
verilmistir. Bunun gibi Tiiketici Hizmetleri Y’nin il-
gili diizenlemeleri incelendiginde kesme isleminden
once borglu tiiketicinin iki kez uyarilmasi zorunlu-
lugu getirildigi gortilmektedir ki, bunun 6demezlik
def’ine bagvurmanin sartlarindan birisi olarak yo-
rumlanmas1 miimkindir'®.

Ne var ki, Yargitay kararlarinda varilan sonu-
cun, ddemezlik definin “bor¢luya™* taninan bir

97  Oguzman & Oz, C:1,s.353.

98  Vekalet sozlesmesinde 6demezlik def'inin kullanilabilirligi hakkin-
da bkz. Eren (2014), s. 988; Ayranci, saglayicinin enerjiyi zaten ifa
yerinde, musterinin kapisinda hazir tuttugundan ifaya hazir oldu-
gunu ve 6demezlik def'inin sartlarinin genelde olustugunu ifade
etmektedir, s. 182. Yazar'in ayrica tiiketicinin asli borcu olan tike-
tim bedelini 6dememesi halinde enerjisinin kesilmesini 6ngéren
dizenlemelerin 6demezlik definin elektrik temini sézlesmesi
bakimindan uygulanmasi hali teskil ettigi yonindeki gorlstine de
isaret edilmelidir, s. 199, toptan satislar bakimindan da ayni yonde
s.198.

99  Eren(2014),s.991.

100 Oguzman & Oz, C:1, s. 354; ayrica bkz. Schaller, s. 3, N. 8-9.

101 Eren (2014), s. 986.

102 Ancak bkz. TBK m. 25, TKHK m. 5/1.

103 Odemezlik def'inin kullaniimasi usulii hakkinda bkz. Oguzman & Oz,
C:1,s.355.

104 Odemezlik def'i her ne kadar borgluya taninmis bir hak olarak gé-
ziikmekte ise de iliskinin tam iki tarafa bor¢ yiikleyen karakterin-
den dolayi ayni zamanda alacakli sifatiyla kullanildigina da dikkat
cekmekte fayda vardir. Bir baska ifade ile burada ifadan kaginarak
bir nev'i malvarligini koruma menfaati ile hareket edildigi gézden
kacirlmamalidir. Bu husus 6demezlik def'inin bilhassa stirekli borg
iliskilerinde bor¢lunun temerriidiine dayanmasi halinde dikkat
cekmektedir.
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yetki olmasi ile bagdastirilmasinin ve bir yetkinin/
hakkin kullanilmamis olmasinin hak sahibine “ku-
sur”olarak yiiklenmesinin izahi kolay degildir. Def’i
esas itibariyle bir hak oldugundan 6demezlik def’i-
nin ileri stiriiliip siirtilmemesi de tamamen bor¢lu-
nun (alacaklinin) takdirinde olan bir husustur'®.
Bundan dolayidir ki, hdkim dahi davalinin 6de-
mezlik def’ini ileri sirme hakkina sahip oldugunu
re’sen nazara alamazken, bunun hi¢ kullanilmamais
olmasinin bir kusur olarak nitelendirilmesi miim-
kiin degildir'®. Nitekim herhangi bir taginirin sa-
tildig1 durumlarda saticinin alelade gecikmesine ya
da temerriidiine ragmen, alicinin 6demezlik def’ini
kullanmayp ifaya devam etmis olmasi halinde, TBK
m. 125’te yer alan se¢imlik haklardan birisine daya-
narak agilan davada tazminattan sirf bu nedenle in-
dirim yapilmas: (TBK m. 52/I) 6zel durumlar harig
kabul edilemez. Uygulamada bilhassa uzun siiredir
devam eden ticari iligkilerde taraflarin belli sinir-
larda esnek davranmalarinin pratik bir zorunluluk
oldugu hatta teamiilden oldugunu sdylemek yanlis
olmayacaktir. Ancak gerek 6zel mevzuat: ve gerek
buna dayanan Yargitay ictihadi ile bu durum tica-
ri amagh akdedilip akdedilmedigine bakilmaksizin
elektrik (ve su) aboneliklerinde degistirilmis'” ve
6demerzlik def’inin kullanilmasinin herhalde aym
zamanda abone lehine oldugu disiiniilerek bunun
gereginin yapilmamis olmasindan satici sorumlu tu-
tulmustur.

Sonug olarak tiiketicinin temerriidii nedeniyle
elektrigin kesilmesi, 6demezlik def’inin kullanilma-
s1 olarak nitelense dahi, Yargitay tarafindan def’inin
kullanilmamasimimmiiterafik kusur olarak kabul
edilmesi ve buna tedarikgi sirket aleyhine hukuksal
sonuglar baglanmas1 6demezlik def’ine 6zgii unsur-
lar ile tereddiitsiiz bigimde izah edilebilir degildir.

b. Elektrigin Kesilmesi Islemi Bir Yan Yii-
kiimliilitk Olarak Nitelendirilebilir Mi?

Kanaatimizce tiiketim bedellerinin 6denme-
mesi halinde elektrigin kesilmesinin gerek ilgili
mevzuat ve Perakende Satis Sozlesmesi ile saticiya

105 Schaller, s. 8 N. 32; 6demezlik def'i baglaminda “gegici eksik bor¢”
tartismasi icin bkz. Hatemi, Huseyin & Gokyayla, K. Emre (2011),
Borclar Hukuku, Genel Bsliim, 1. Baski, Istanbul, Vedat, s. 232-233.

106 Eren (2014), s. 995; Oguzman & Oz, C: 1, s. 355-356.

107 Yargitay kararlarindan elektrik kesmeme olgusunun davali taraf-
ca ileri strtldugu icin mi degerlendirme konusu yapildigi cogu
zaman anlasilamamaktadir. Ancak borclu abonelerin bu yénde
savunma yapmis olmalari da ihtimal dahilindedir. Diger yandan
ilgili mevzuat ve Perakende Satis S6zlesmesi hikiimleri emredici
olarak yorumlanacak olursa mahkemenin bu durumu re’sen naza-
ra almasi gerektigi de sdylenebilir.

bir “yan yiikiimliiliik” (diger davrams yiikiimliilii-
gli=0zen yiikiimliigii)'®olarak yiiklenip ytliklenme-
digi tizerinde de kisaca durulmak gerekir'®. Zira ka-
naatimizce bu ihtimalde elektrigin kesilmemesinin
miiterafik kusur olarak nitelendirilmesi,sozlesme-
hukukunun kendi sistemi i¢inde nispeten daha izah
edilebilir hale gelmektedir.

Yan yiikiimlilikler, genel olarak diristliik
kuralindan (TMK m. 2), bir baska ifade ile taraflar
arasindaki giiven iliskisinden dogar''’. Yan yiikiim-
laliikler bagimsiz bir karaktere sahip olmayip, asli
edim yitkiimiine bagimlidirlar. Bunun sonucu ise,
yan yiikiimliiliiklerin tek basina talep konusu ya-
pilamamasi, ancak ihlal edildiklerinde, bir zarar da
dogmus ise, zarar gorene tazminat talebi hakk: ver-
mesidir'. Yan yiktimlilikler dirtstlik kuralina
dayanmakla birlikte, taraflarin s6zlesmede asli ya da
yan edim yiikiimleri haricinde birbirleri lehine yan
ytkiimliliikler ihdas etmeleri de pekéald miimkiin-
dir.

Yan yiikiimliiliikler ifaya yardime1 yan yiikiim-
liliikkler ve koruyucu yan ytkiimlilikler seklinde
iki alt gruba ayrilmaktadir'?. Bunlardan koruyucu
yan yiikiimliiliikler ise s6zlesmenin kurulmasindan
once ve Ozellikle sozlesme goriismeleri esnasinda,
edimlerin ifasi sirasinda hatta s6zlesme sona erdik-

ten sonra da soz konusu olabilirler'®3.

Elektrik satiminda 6zel idari diizenlemeler ve
perakende satis sozlesmesi ile abone tizerinde tazyik
yaratmak suretiyle, hizmeti sunan kamu idaresini
korumak amaciyla miiteakip ifanin durdurulmas:
acik¢a diizenlenmis,hatta idareler bu islemi yap-
makla yikiimli kilinmiglardir'. Gortildagi tizere
benzer uygulama 6zellegtirmeye ragmen elektrik pi-
yasasinda aynen devam ettirilmektedir.

Esasen bir yan yukimliligiin, sozlesmenin
kars1 tarafinin edimden mahrum birakilmasi so-

108 Eren (2014),s.37.

109 Ancak yukarida da s6z edildigi tizere EPDK web sayfasinda dagi-
tim sirketlerinin sosyal ve tibbi acidan gerekli gorilen hallerde
kesme islemini yapmama konusunda uyarilmis olmalari karsisin-
da kesmenin bir yan yikimlulik degil, “kiilfet” oldugu da iddia
edilebilir.

110 Eren (2014), s. 39; Brox, Hans (1996), Allgemeines Schuldrecht, 23.
Aufl,, Minchen, C. H. Beck, s. 9-10 N. 13.

111 Eren (2014),s.37,41.

112 Eren (2014), s.37 vd.; Brox, s. 9-10 N. 13.

113 Eren (2014), s. 40-41.

114 Yargitay'in bu yaklasiminin elektrik dagitim ve satiminin -artik
ozellestirilmis olsa da- 6zlinde bir kamu hizmeti oldugu ve 6zel
mevzuatindaki emirlere uyulmamasinin “hizmet kusuru” teskil et-
tigi diistincesine dayanmasi ihtimali de g6z ardi edilmemelidir.
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nucunu doguracagini kabul etmek ilk bakista kolay
degildir. Keza bir sozlesme iliskisinde alacaklinin
belli hallerde edimden mahrum kalmay1 daha bas-
tan kabul etmesinin pratige uygun oldugu da soy-
lenemez'”. Bu bakimdan elektrigin kesilmesinin
koruma yiikiimliiliiklerinin ahisilmis tipolojisi ile
(sablonuyla) ortiismedigi agiktir. Ne var ki, ifanin
devaminin alacaklinin (abonenin) menfaatlerine
zarar vereceginin belirgin oldugu hallerde, TMK
m. 2den ifanin durdurulmasi yiikiimliligiiniin ¢1-
kartilmas1 duruma uygun diisen bir ¢6ziim olarak
goriilebilir. Zira bu gibi hallerde menfaatler dengesi
alacaklinin korunmasini gerekli kilmaktadir. Muac-
cel borcunu 6de(ye)meyen bir aboneye/tiiketiciye
elektrik tedarikinin durdurulmas: da kanaatimizce
bu baglamda degerlendirilebilir. Iste Tiiketici Hiz-
metleri Y. m. 16 ile Perakende Satis Sozlesmesi m.
9’un 6ncelikli amaci tedarik¢inin korunmas: olmak-
la birlikte, ayn1 zamanda alacaklinin korunmasini
da gozettigi soylenebilir''S.

Koruma yiikiimiiniin ama¢ ve kapsami ka-
dar bunun yerine getirilme zamani da hig stiphesiz
onemlidir. Bu noktada sorulmasi gereken diger bir
soru da, borg¢lunun ifay1 hangi andan itibaren dur-
durmas: gerektigi ile ilgilidir. Belli bir zaman dilimi
mi, yoksa bor¢ miktar1 mi esas alinmalidir? TMK
m. 2den tereddiitsiiz bir cevaba ulagmak miimkiin
degildir. Ancak Tiiketici Hizmetleri Y. m. 15-16 ile
Perakende Satis Sozlesmesi m. 9/3 birlikte incelen-
diginde, elektrigin en erken ilk, en geg ise ikinci 6de-
me doneminin sonunda borgluya gerekli ihtarlarin
yapilarak kesilmesi gerektigi goriilmektedir. Diizen-
lemelerin agiklig1 karsisinda borcun yiiksekligi kes-
me isleminde etkili degildir.

D. TEDARIKCININ ALACAKLARINDAN
YAPILACAK INDIRIMLER SORUNU

TBK m. 52/Ide hakimin zarar gérenin kusur-
lu olmasi halinde tazminattan indirim yapabilecegi
gibi bunu tamamen kaldirabilecegi de ifade edilmis-

115 Bilindigi tizere Perakende Satis S6zlesmesi 6502 s. TKHK m. 5/1, 3,
5 ve TBK m. 20/ ve IV anlaminda “genel islem kosulu” niteliginde-
dir ve bu haliyle 6502 s. TKHK m. 5/1-3, 6-7 ve TBK m. 25 uyarin-
ca icerik denetimine tabidir. Kanaatimizce sadece bir aylk fatura
bedelinin 6denmesinde temerriide diistlmesi sebebiyle kesme
stirecinin derhal baslatiimasi ilk bakista diristlik kuralina aykiri
gibi goziikse de, aboneye yapilmasi gereken ihtarlar ve taninan
ek 6deme sureleri g6z 6ntinde tutuldugunda duristlik kuralina
aykirr olmadigi sonucuna varmak gerekir.

116  Kars. Arkan, s. 144. Yazar basiretli is adami gibi davranma mecburiye-
tinin bazen yan yukumliltkler de dogurabilecegini ifade etmistir.

tir'””., Miterafik kusur, tazminat hesabinda re’sen
nazara alinir!''é,

Tedarik¢inin alacaklarindan yapilacak indi-
rimler, miterafik kusurun derecesi ile de yakindan
ilgilidir. Zira miiterafik kusur, tazminatin indirilerek
zararin, fail ile zarar goren arasinda paylastirilmasi-
na hizmet eder'”. Miterafik kusurda da, ag1r, orta ve
hafif kusur ayrimi yapilmaktadir'*.S6z konusu ku-
sur oranlarinin bilirkisiler tarafindan hesaplanmasi
gerekecektir'?. TBK m. 52/II kiyasen uygulanmak
suretiyle zarar gorenin hafif, zarar verenin ise agir
veya orta derecede kusurlu oldugu ya da kusursuz
sorumluluk esasina gore sorumlu oldugu hallerde
indirimden sarfi nazar edilebilmelidir'??. Ger¢ekten
de kabul edilebilir bir ekonomik yoksunluk ve/veya
zaruret halinin s6z konusu olmadigi, olagan bireysel
tilketim sinirlarinin fazlasiyla asildig, kacak elektri-
gin ticari amaglarla kullanildigi, keza sayacin okun-
masinin ve elektrigin kesilmesinin “korkutma/teh-
dit” (TBK m. 37; TCK m. 106-108) sayilacak yollarla
siirekli olarak engellendigi hallerde kanaatimizce
artik miiterafik kusurdan bahsedilmemelidir.

Yukaridaki kararlara yakindan bakildiginda ise
Yargitay'in, kusur orani tespitine yer olup olmadig:
konusunda geligkili davrandig1 goriilmektedir. Zira
15.01.2014 t. kararda “[kesmeme] davacinin (nor-
mal tiiketim bedeli diginda) gecikme zammu ve isle-
yecek yasal faizden'® sorumlulugunu ortadan kaldi-
rir” denilmisken; yaklasik ti¢ ay sonraki 17.04.2014
t. kararda ise “[kesmeme] davalinin (normal tii-
ketim bedeli diginda) gecikme zammu ve igleyecek
yasal faizden kusur oranmnda indirim gerektirir” ifa-
desine yer verilmistir'*%. {lk kararda indirim kalem-

117 Tazminatin tamamen kaldiriimasinin istisnai hallerde mimkiin
olabilecegi yonunde bkz. Tiftik, s. 132-133.

118 Tandogan, s. 323 dn. 30; Oguzman & Oz, C: I, s. 121; Eren (2014), s.
767; Tiftik, s. 134. Buradan TBK m. 112'da borg¢lu icin 6ngérilmis
esasin muterafik kusurun iddia ve ispati bakimindan gecerli olma-
yacagdi anlagiimaktadir.

119 Tandogan, s. 322-323; Tiftik, s. 131, 134.

120 Tekinay & Akman & Burcuoglu & Altop, s. 596; Eren (1975), s. 192;
Tiftik, s. 110.

121 Tiftik, s. 134.

122 Tekinay & Akman & Burcuoglu & Altop, s. 596.

123 Kararda gecen “yasal faiz” ifadesinden “temerriit faizi” anlagiimali-
dir.

124 Yargitay 13. Hukuk Dairesi, T: 08.04.2002, E: 2002/1498, K:
2002/3727: “Su halde anilan maddelerde borcunu zamaninda
o6demeyen aboneler hakkinda, ne gibi islemler yapilacagr aciklan-
mistir. Kural olarak davacinin kendisini de baglayici nitelik tasiyan
yonetmeligin bu maddeleri uyarinca, gerekli bildirimi yapmasi
gerekirken, bu bildirimi yapmadigdi icin gecikme zamminin artma-
sina kendi kusuruyla sebebiyet verdiginin, B.K.nun 96. maddesi
delaletiyle ayni kanunun 44. maddesi geregince, sadece gecikme
cezasindan bir miktarinin tenzili gerekir. Mahkemece bu yon go-
zetilmeden yazil sekilde karar verilmesi usul ve yasaya aykiri olup,
bozma nedenidir” (www.kazanci.com).
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lerinin acikea belirtilmis olmasi, miiterafik kusurun
oraninin tespitini ‘gereksiz” kilmaktadir. Ancak ku-
sur kavraminin 6zelligi ve TBK m. 52/Tin agikhig1-
karsisinda, yeni tarihli kararin Kanuna daha uygun
oldugu agiktir.

Gerek haksiz fiil sorumlulugunda gerek akdi
sorumlulukta zarar gérenin kusuru sebebiyle yapila-
cak indirimin hangi zarar kalemlerine uygulanacag1
hi¢ stiphesiz biiyiik 6nem arz eder. Goriilebildigi ka-
dariyla 6gretide, belirtilen hususta a¢ik bir ayrima
gidilmemekte, yalnizca indirimden s6z edilmekte-
dir. Yargitay ise az 6nce isaret olundugu iizere karar-
larinda borcun aslini olusturan titketim bedelinden
indirim yapilamayacagini, ancak bunun fer’ilerinde
kusur oraninda indirim yapilmas: gerektigini igti-
hat etmistir. Ancak elektrigin kesilmesi sartlarinin
olusmasindan sonraki déonemde alacagin aslindan
neden indirim yapilmayacag1 ve neden sadece feri
borglarda indirime gidilecegi izaha muhtactir. Zira
aslinda “asil alacak” (tiiketime gore hesaplanan be-
del) tedarik¢inin miiterafik kusurundan kaynaklan-
maktadir. Elektrik eger zamaninda kesilmis olsaydi,
sonraki donemde titketim miimkiin olmayacak ve
asil alacak da “artmamis” olacakti. Buna dayali ola-
rak fer’i bor¢lar da, sadece elektrigin kesildigi tarih-
ten 6nceki doneme iliskin olarak ortaya c¢ikacakti.
Sonug olarak miiterafik kusur sebebiyle yapilmasi
gereken, kesme sartlarinin olustugu tarihten sonra-
ki doneme ait titketim miktarina gore hesaplanacak
asil alacaktan kusur oraninda indirim yapilmasidir.
TBK m. 52/Te uygun olan budur. Aksi halde tedarik-
¢i sirketin nasil olsa tiikketim bedelini her halitkarda
tahsil edecegi diisiincesiyle, elektrigi kesmeyerek,
borglunun borcunun artmasina bilerek sebep olmasi
gormezden gelinmis olmaktadir ki, bu kabul edile-
mez bir hukuksal ¢eligkidir.

Temerriit faizi ise bilindigi tizere borglunun te-
merriide diigmekte kusurlu olup olmamasina bakil-
maksizin kanundan dogan bir talep hakkidir. Daha
acik bir ifadeyle, temerriid tamamen bor¢luya isnad
edilebilen fiillerden kaynaklanmakta olup, temerriid
faizi bakimindan da adeta bir “sebep sorumlulugu”
s6z konusudur. Herkesce kabul edilebilecegi tizere
titketicinin temerriide diismesinde, tedarik sirketi-
ne herhangi bir kusur atfedilmesi miimkiin degildir.
Elektrigin zamaninda kesilmemesi de “temerriidiin”
sebebi olamaz. Kesmeme, tek basina bor¢luyu bor-

cunu zamaninda ifa etmemeye sevk etmemektedir.
Borglunun borcunu zamaninda ifa etmesi gerektigi-
ni bilmemesi diisiinillemez. Buna ragmen alacakli-
nin miiterafik kusurundan dolay: temerriid faizin-
den de indirim yapilmas: kanaatimizce ¢eliskilidir
ve miiterafik kusurun mabhiyeti ile bagdasmamak-
tadir'®,

E. ZAMANINDA ODENMEYEN ELEKTRIiK
TUKETIM BEDELLERINE UYGULANAN “GE-
CIKME ZAMMININ” HUKUKSAL NiTELiGi

Yukarida oOzetlenen Yargitay kararlarindan
da anlagsildig iizere, elektrik borcunun zamaninda
6denmemesi halinde ortaya ¢ikan fer’i bor¢ kalem-
leri ‘gecikme zammi” ile “temerriit faizidir™*. Pera-
kende Satig S6zlesmesinin 18/9. maddesi hitkmiine
gore ‘sozlesme kapsaminda ortaya c¢ikan borglar,
aksi belirtilmedikee, vadesinde muaccel hale gelir”
Sozlesme m. 9/6da ise “fatura bedeli, fatura veya
odeme bildirimlerinde belirtilen son odeme tarihine
kadar 6denmedigi takdirde, aboneye son ddeme tari-
hinden itibaren, 6183 sayili Kanunun 51. maddesine
gore belirlenen oranlari asmamak kosuluyla gecikme
zammu giinliik olarak tahakkuk’ettirilecegi ifade
edilmigtir'”.

Elektrik tiiketiminden dogan alacak bir 6zel
hukuk so6zlesmesinden kaynaklanmis olmakla bir-
likte Tiiketici Hizmetleri Y. ile Perakende Satis S6z-
lesmesinde, 6183 s. AATUHK m. 51de diizenlenen

bir kurumdan yararlanilmak istenmistir'*.

Kamu alacaklar1 takip ve tahsil hukuku baki-
mindan gecikme zammi, kamu alacaginin siiresin-
de 6denmeyen kismina vade tarihinden fiili 6deme
tarihine kadar gecen her ay ve kesirleri i¢in eklenen
bir bedel olarak tanimlanmakta ve dogumu, devami
ve sona ermesi asil alacaga bagl olan, buna eklenen
fer’i bir kamu alacag olarak nitelendirilmektedir'?.

125 Kanaatimizce, miterafik kusurun, kusursuz sorumluluk hallerinde
dahi dikkate alinmasi yoniindeki gorus, haksiz fiil hukukuna miin-
hasir kabul edilmeli, akdi sorumluluk hallerinde ise uygulanma-
malidir.

126 Alacakli, temerrit faizi disinda askin zarar (TBK m. 122) talebinde
bulunursa, miterafik kusur burada da dikkate alinacaktir. Esasen
“kesmeme” fiilinin, kesme sartlarinin olustugu tarihten itibaren
“illiyet baginin sona ermesi” nedeniyle alacakl tedarik sirketinin
askin zarar talebini kagak kullanim harig olaylarin bircogunda 6n-
leyecegi soylenebilir.

127  Ayrica bkz. Tiiketici Hizmetleri Y. m. 15/4.

128 Abonelik Sézlesmeleri Y. m. 12/1'de de “abonelik sézlesmelerinde
faturanin zamaninda 6denmemesi durumunda uygulanacak ge-
cikme zammi orani, 6183 sayill Amme Alacaklarinin Tahsil Usuli
Hakkinda Kanunun 51 inci maddesine gore belirlenen gecikme
zammi oranini asamaz” hiikmi yer almaktadir.

129 Gergek, Adnan (2011), Kamu Alacaklarinin Takip ve Tahsil Huku-
ku, 2. Baski, Bursa, Ekin, s. 70. Gecikme zammi orani 6183 s. Ka-
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Ozel hukuk bakimindan ise gecikme zammi-

nin, kanun™®

ile 6ngoriilen,bor¢lunun borcunu za-
maninda 6dememesi halinde s6z konusu olan ve
herhangi bir sekilde zaman faktoriine baglanmadan
dogan bir tiir ceza ve cezai sart oldugu ifade edilmis-
tir*". Bunun yaninda borcun ge¢ 6denmesini 6nle-
meye yonelik bir tedbir niteliginde oldugu,tahakku-
ku bakimindan belli bir zamanin ge¢mis olmasinin
ve talep edilebilirligi bakimindan da temerrtidiin

gerceklesmesinin aranmayacag belirtilmistir'*2.

Elektrik satiminda s6z konusu olan gecikme
zamminin hukuksal niteliginin bilhassa da temer-
rid faizi ile iliskisinin ise Yargitay kararlarinda hal-
ledilememis bir mesele oldugunu soylemek yanlis
olmayacaktir'®. Kanaatimizce yukarida belirtilen
“gecikme zammui”, dogumu borcun salt vadesinde
6denmemesine bagli olan bir tiir “vade fark:” olup,
borcun aslinin artmasi sonucunu dogurmaktadir'.
“Vade farkimin” dogumuna ve miktarina iliskin sart-
lar ise abonelik sozlesmesinde daha bagtan belir-
lenmis bulunmaktadir. Gecikme zammi tahakkuk
ettiginde asil borg ile gecikme zammi miktar: sadece
matematik olarak ayrilabilir. Ancak bir kere gecik-
me zammu isledikten sonra asil bor¢ hukuken yeni
bir miktara kavusmus olacaktir.

Bu agiklamalardan Tiiketici Hizmetleri Y. ile

nun m. 51/IV'de verilen yetki uyarinca Bakanlar Kurulu tarafindan
12.10.2010t. ve 2010/965 s. li karar ile “her ay icin ayri ayri uygulan-
mak tizere % 1,4"(glinliik: 0,00046) olarak belirlenmistir.

130 Mevzuat.gov.tr adresinde yapilan bir taramada seksenden fazla
kanunda ve yuizden fazla yonetmelikte “gecikme zammi” ile ilgili
diizenlemeler oldugu gorilmektedir.

131 Helvaci, Mehmet (2000), Borglar ve Ticaret Kanunun Bakimindan
Para Borglarinda Faiz Kavrami, 1. Baski, istanbul, Beta, s. 91.

132 Kaya, Arslan (1994),’Adi ve Ticari Islerde Faiz’; istanbul UHFD, C: LIV,
S:1-4,s.347-348.

133 Bkz. Yargitay19. Hukuk Dairesi, T: 08.07.2010, E:2009/10977, K:
2010/8694; Yargitay 11. Hukuk Dairesi, T:09.05.1990,E: 1989/3446,
K: 1990/3732; Yargitay Ictihad Birlestirme Karari, T: 19.11.1993, E:
1991/6, K: 1993/1 ve T: 19.11.1993, E: 1991/12-6, K: 1993/1; Y. 3.
Hukuk Dairesi, T:19.02.2015, E: 2014/10621, K: 2015/2627; Yargitay 6.
Hukuk Dairesi, T:05.03.2014, E:2014/1741, K:2014/2543; Yargitay Hu-
kuk Genel Kurulu,T: 18.02.2004, E: 2004/10-104,K. 2004/94; Yargitay
6. Hukuk Dairesi, T: 16.09.2014, E: 2014/6878, K: 2014/9841; Yargitay
6. Hukuk Dairesi, T: 29.04.2013, E:2012/14610, K:2013/7435; Yargitay
11. Hukuk Dairesi, T:19.02.2004, E:2003/14308, K:2004/1461; Yargitay
23. Hukuk Dairesi, T:19.11.2012, E: 2012/4999, K:2012/6768,(www.
kazanci.com).Diger bazi kararlar icin bkz. Aydogdu, Murat & Ayan
Serkan (2013), Tuirk Borglar ve Turk Ticaret Hukukunda Yer Alan Faiz
ile ilgili Diizenlemeler, 1. Baski, Ankara, Adalet, s. 7 dn. 17 vd.

134 Vade farki hakkinda ayrintili agiklamalar icin bkz. Aydogdu & Ayan,
s. 7 vd. Vade farki uygulamada farkli sekillerde ortaya ¢ikmakta-
dir. Elektrik tiiketim bedellerinin faturada belirtilen 6deme stiresi
icinde 6denmemesi durumunun, uygulamada gorilen “fatura
bedelinin faturanin tebligi tarihinden itibaren .... glin iginde ya da
kararlastirilan 6deme stiresi icinde denmemesi halinde % ... vade
farki uygulanir” kayitlar ile kiyaslanmasi mimkinddr.

Perakende Satis Sozlesmesinde sozii edilen gecikme
zamminin temerriit faizi niteliginde olmadig ortaya
¢ikmaktadir'*. Ayrica ilgili mevzuatin gelisim stire-
ci de bu goriisii desteklemektedir: Nitekim 2002 ta-
rihli Elektrik Piyasas1 Musteri Hizmetleri Y.nin 24/
III. maddesi hiikmii, “perakende satis sozlesmesin-
de belirlenen gecikme faizi, 6183 sayili Amme Ala-
caklarinin Tahsil Usulii Hakkinda Kanunun 51 inci
maddesine gore belirlenen gecikme zammnum asa-
maz” seklinde iken, 08.09.2010 t. ve 27696 s. RGde
yapilan degisiklikle “perakende satis sozlesmesinde
belirlenen gecikme zammu fatura son 6deme tari-
hinden itibaren uygulanir. Uygulanacak gecikme
zammi, 6183 sayii Amme Alacaklarimin Tahsil
Usulti Hakkinda Kanunun 51 inci maddesine gore
belirlenen gecikme zammi oranini agamaz” olarak
degistirilmistir'*.

Keza 6rnegin 3093 s. TRT Kurumu Gelirleri
Kanunu m. 5-¢/III c. 1de yer alan “6demelerin ge-
ciktirilmesi halinde, her gecen ay ve kesri i¢in, nihai
titketiciye elektrik enerjisi satigt yapan lisans sahibi
tiizel kisilere 6183 sayili Amme Alacaklarinin Tahsil
Usulti Hakkinda Kanunda 6ngoriilen gecikme zam-
mi oraminda gecikme faizi uygulanir” hitkmiinde de
anlagilacag tizere kanun koyucu gecikme zamminin
gecikme faizi niteligi kazanmasini saglayabilmekte-
dir. Eger gecikme zammu bir gecikme faizi olsayd:
hi¢ siiphesiz yeniden ..oraninda gecikme faizi uy-
gulanir” denilmesine gerek kalmazdi.

Sonug olarak gecikme zammi hesabi sonucun-
da ortaya ¢ikan toplam tutar tizerinden fiili 6deme
tarihinedek gececek siire i¢in temerriid faizi hesap-
lanmasimin 6niinde pozitif hukuktan kaynaklanan
bir engel yoktur*”*8, Yargitay'in aksi yondeki icti-

135 Elektrik faturalarinda tiiketiciye 6deme icin belli bir tarih araligi
taninmaktadir. Odemenin bu siire icinde gerceklesmemesi halin-
de, TBK m. 117/11 1. yarim ctimle uyarinca temerriid gerceklesmis
olacaktir, Oguzman & Oz, C: |, s. 476-477; Kaya, s. 363-364. Ancak
Perakende Satis S. m. 9/3'de tiiketiciye kesme isleminden 6nce
ikinci bir 6deme bildiriminde bulunulmasinin zorunlu kilinmig
olduguna isaret edilmelidir (kars. TBK m. 123).0te yandan elekt-
rigin kacak ya da usulstiz kullanimindan dolay: hig faturalandiril-
madigi ya da eksik 6lciim nedeniyle kismen faturalandirilabildigi
durumlarda temerriid ancak ihtar ile gergeklesir (TBK m. 117/1).

136 Eski doneme iliskin olarak bkz. Ayranci, s. 200.

137 Tuketici gecikme zammi tutarlari igin ancak ihtar, dava veya takip
tarihinde temerriide dusecektir.

138 Alic elektrigi coktan tiiketmis ve bundan bireysel ve/veya ticari
faydalar elde etmistir, ancak tedarik¢i heniiz alacagina kavusa-
mamistir. Gecikme zamminin 6ngoriilme nedeni olarak “alici[nin]
maldan Uriin ya da diger verimler elde etme imkanina sahip ol-
masi” gosterilebilir. Bu yonuyle elektrik satimi hususunda gecikme
zammi ile TBK m. 234/II'deki “faiz” arasinda ekonomik anlamda
belli bir benzerlik oldugu da gérmezden gelinemez. TBK m. 234/
II'de s6zii gegen faizin “temerrid faizi” oldugu yéninde bkz. Gu-
miis, M. Alper (2013), Borglar Hukuku, Ozel Hiikiimler, C: 1, 3. Basl,
istanbul, Vedat, s. 121.
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HALIT AKER

hatlar: tiiketicinin korunmasina yonelik olsa da, hu-
kuksal agidan kanaatimizce yerinde degildir.

V. SONUC

1. Elektrik sektoriindeki yeniden yapilanma ve
serbestlesme faaliyetleri, elektrigin dagitimi ile pe-
rakende satimi s6zlesmelerinin, taraflarini, konusu-
nu, hitkiim ve sonuglarini degistirmis, farkli icerik
ve goriinim kazandirmistir. Bu diizenlemelerden
tretim, iletim ve elektrik piyasasi ile ilgili olanlar
sadece kamu tiizel kisileri ile EPDKdan aldiklar:
lisanslarla bu sektorde faaliyet gosteren ticaret sir-
ketleri arasinda uygulanirken, dagitim ve perakende
sathalarina iliskin kurallar ise lisansl sektor sirketle-
ri ile “tiiketiciler” arasinda uygulanmaktadir. Ne var
ki, yonetmelik ve tebliglerin, TBK yaninda, yargisal
ve bilimsel i¢tihatlarda yerlesmis esaslarile uyumlu
olduklarini s6ylemek kolay degildir. Diizenlemeler-
de teknik ve isletmesel gerekliliklerin yerine getiril-
mesi amacinin daha hakim oldugu goriilmektedir.
Bu sebeple ileride yapilacak degisikliklerde ozel
mevzuatin Tiirk 6zel hukuku ile daha uyumlu olma-
sina 6zen gosterilmelidir.

2. Elektrik enerjisi, tiretim, nakil, dagitim ko-
nularinda tagidig: 6zellikler nedeniyle bir¢ok agidan
diger mallardan ayrilmaktadir. Elektrik ayni zaman-
da sosyal niteligi de olan bir tiriindiir. Anilan hu-
suslar ilgili 6zel kurallarin konulmasini ve uygulan-
masini etkilemektedir. En genis anlamda elektrikle
ilgili uyusmazliklarin ¢6ziimiinde, uyusmazhigin
oncelikle iiretim-iletim-dagitim-toptan/perakende
satis sathalarindan hangisi ile ilgili oldugunu tespit
etmenin ve ilgili diizenlemeleri buna gére yorumla-
manin 6nemine ayrica isaret etmek gerekir.

3. Elektrik, hem TMK hem de TKHK bakimin-
dan “maldir”. Elektrigin perakende satimi, abonelik
sozlesmeleri ile gerceklestirilmektedir. Bu s6zlesme-
lere 6ncelikle EPDK tarafindan konulan 6zel kural-
lar uygulanacaktir. Ancak elektrik mevzuatindaki
“tliketici” terimi ile TKHK ve ikincil diizenlenme-
lerindeki “titketici” terimlerinin kapsami farkli ol-
dugundan tiiketicinin korunmasina iligkin hiikiim-
lerin perakende elektrik satiminda kisi bakimindan
uygulanmasi sinirli kalmaktadir.

4. Ilgili Yargitay kararlarinin ¢oklugundan da
anlasildig1 iizere iilkemizde elektrigi fiilen tiike-
ten ile kayith abonenin ayni kisiler olmamasindan
ve kagak ve usulsiiz elektrik kullanimindan dolay:
gecmiste elektrik idareleri, gliniimiizde ise yetkili
tedarik sirketleri ile “aboneler” arasinda hukuksal
uyusmazliklar sik¢a yasanmaktadir. Titketim be-
dellerinin 6denmemesi halinde Tiiketici Hizmetleri
Y. ile Perakende Satis Sozlesmesinde belli usullere
uyularak elektrigin kesilmesi ongoriilmiistiir. Ozel-
likle elektrigi fiilen kullanan ile kayitli abonenin
farkl kisiler oldugu durumlarda Yargitay, elektrigin
6dememeye ragmen kesilmemesini tedarikgi sirke-
tin (alacaklinin) miiterafik kusuru olarak nitelendir-
mekte ve alacak kalemlerinden olan gecikme zammi
ile temerriid faizinden kusur oraninda indirim ya-
pilmasini istemektedir.

5. Yarg: kararlarinda hukuksal herhangi bir
gerekce sunmaksizin,elektrigin kesilmemesini mii-
terafik kusur olarak nitelendirmektedir. Tiiketim
bedelinin 6denmemesi halinde elektrigin kesilmesi
6demezlik def’inin kullanilmas: ya da s6zlesmesel
bir yan yiikiimliilitkten dogan borcun ihlali goriis-
leri ile agiklanabilir.

6. Elektrik verilmesinin durdurulmasi hangi
goriisle aciklanirsa agiklansin, Yargitay’in miitera-
fik kusur esasindan hareketle fer’i alacaklarda (ge-
cikme zammi ve temerriid faizi) indirime gidilmesi
goriisti kanaatimizce dogru degildir. Zira elektrigin
kesilmemesi, asil alacagin artmasina neden olmak-
tadir. Fer’i kalemler ise asil alacagin miktarina gore
hesaplanmaktadir. Bu sebeple indirim tedarik¢inin
kusuru oraninda kesme sartlarinin olustugu tarih-
ten itibaren hesaplanacak tiiketim tutari tizerinde
yapilmalidir.

7. Tuketici Hizmetleri Y. ile Perakende Satis
Sozlesmesi uyarinca, zamaninda 6denmeyen tii-
ketim bedelleri i¢in uygulanmasi gereken gecikme
zammi, temerriid faizi olmayip asil alacaga Yonet-
melik ve abonelik s6zlesmesi uyarinca eklenen ve bu
haliyle vade farkina benzeyen bir tutardir.

—20-—



HALIT AKER

TFM 2017; 3(2)

KAYNAKCA

Arkan, Sabih (2016), Ticari Isletme Hukuku,
22. Baski, Ankara, BTAHE Yayinlar1.

Aydogdu, Murat & Ayan Serkan (2013), Tirk
Borglar ve Tiirk Ticaret Hukukunda Yer Alan Faiz ile
flgili Diizenlemeler, 1. Baski, Ankara, Adalet.

Aydin Ozdemir, Elif (2013), Akit Dig1 Sorum-
lulukta Maddi Zarar ve Tazmini, 1. Baski, Ankara,
Adalet.

Ayranci, Hasan (2010), Enerji Sozlesmeleri, 1.
Baski, Ankara, 2010, Yetkin.

Brox, Hans (1996), Allgemeines Schuldrecht,
23. Aufl,, Miinchen, C. H. Beck.

Ceker, Mustafa (2011), 6102 Sayili Yeni Tiirk
Ticaret Kanununa Gore Sigorta Hukuku, Adana,
Karahan.

Dégerlioglu Isiksungur, Ozlem (2011), ‘Elekt-
rigin Hukuki Niteligi, Erzincan UHFD, C: XV, S:
3-4, 5. 249-266.

Eren, Fikret (2014), Bor¢lar Hukuku-Genel
Hiikiimler, 16. Baski, Ankara, Yetkin.

Eren, Fikret (1975), Sorumluluk Hukuku Agi-
sindan Uygun illiyet Bag1 Teorisi, 1. Baski, Ankara,
Ankara UHF Yayinlar1.

Gergek, Adnan (2011), Kamu Alacaklarinin
Takip ve Tahsil Hukuku, 2. Baski, Bursa, Ekin.

Giimiis, M. Alper (2013), Borglar Hukuku,
Ozel Hitkiimler, C: 1, 3. Bast, Istanbul, Vedat.

Giirsoy, K. Tahir (1973), ‘Birden Fazla Kimse-
lerin Ayni Zarardan Sorumlulugu, Ankara UHFD,
C: 30, S:1-4,s.57-83.

Hatemi, Hiiseyin & Gokyayla, K. Emre (2011),
Borglar Hukuku, Genel Béliim, 1. Baski, Istanbul,
Vedat.

Helvaci, Mehmet (2000), Bor¢lar ve Ticaret
Kanunun Bakimindan Para Bor¢larinda Faiz Kavra-
my, 1. Baski, Istanbul, Beta.

Kaya, Arslan (1994), ‘Adi ve Ticari Islerde Faiz”,
Istanbul UHFD, C: LIV, S: 1-4, s. 347-366.

Koca, Glines (2004), ‘Tiiketicinin Korunmast
Agisindan Abonelik Sozlesmeleri, (Yitksek Lisans
Tezi), Ankara Universitesi, Sosyal Bilimler Enstitii-
sii, <https://tez.yok.gov.tr/Ulusal TezMerkezi>s.e.t.
24.10.2016.

Kulali, Thsan (1997), ‘Elektrik Sektoriinde
Ozellestirme ve Tiirkiye Uygulamast, (DPT Uzman-
lik Tezi), Ankara, DPT Yayinlari.

Oguzman, M. Kemal & Seligi, Ozer & Oktay
Ozdemir, Saibe (2009), Esya Hukuku, 12. Basks, Ts-
tanbul, Filiz.

Oguzman, M. Kemal & Oz, M. Turgut (2013),
Bor¢lar Hukuku, Genel Hikiimler, C: I, 11. Baski,
Istanbul, Vedat.

Oguzman, M. Kemal & Oz, M. Turgut (2013),
Bor¢lar Hukuku, Genel Hitkiimler, C: I, 10. Baski,
Istanbul, Vedat.

Ozel, Caglar & Ozcan, Biiyiiktanir Burcu
G. & Ozel, Fatma (2013), ‘Elektrik Piyasalarinda
Elektrik Saglama Amaclh Sozlesmeler, E-Journal of
Yasar University (JoY), S: 8 (Ozel), s. 2075-2125,
<http://journal.yasar.edu.tr/wp-content/uploa-
ds/2014/01/27-%C3%96ZEL-B%C3%9CY %C3%-
9CKTANIR-%C3%96ZEL.pdf>s.e.t. 19.11.2016.

Schaller, Jean-Marc, (2010), ‘Darf ein Schuld-
ner die Leistung verweigern?, Jusletter, s. 1-10,
<http://www.hol-law.ch/fileadmin/user_upload/
Publications/Jean_Marc_Schaller/10_Darf_ein_
Schuldner_die_Leistung_verweigern.pdf>s.e.t.
27.08.2016.

Senocak, Kemal (1995), ‘Mal Sigortalarinda Si-
gorta Ettirenin Zarar1 Onleme ve Azaltma Vecibesi
(TTK m. 1293), Ankara UHFD, C: 44, S: 1-4, s. 365-
424.

Tandogan, Haluk (2010), Tiirk Mes'uliyet Hu-
kuku, 2. Baski, Istanbul, Vedat.

Tekinay, S. Sulhi & Akman, Sermet & Burcu-
oglu, Haluk & Altop, Atilla (1993), Borglar Hukuku,
Genel Hitkiimler, 7. Baski, Istanbul, Filiz.

—21-—



TFM 2017; 3(2)

HALIT AKER

Tiftik, Mustafa (1994), Akit Dis1 Sorumlulukta
Maddi Tazminatin Kapsami, Ankara, Yetkin.

Yavuz, Cevdet & Acar Faruk & Ozen, Burak
(2013), Borglar Hukuku Dersleri (Ozel Hiikiimler),
12. Basky, Istanbul, Beta.

ZevKliler, Aydin & Aydogdu, Murat (2004),
Tiiketicinin Korunmas1 Hukuku, 3. Baski, Ankara,
Seckin.

Yavuz, Mustafa (2011), ‘Elektrik Enerjisi Teda-
rik Sézlesmeleri, (Doktora Tezi), Gazi Universitesi,
Sosyal Bilimler Enstitiisii, Ankara, <https://tez.yok.
gov.tr/Ulusal TezMerkezi>s.e.t. 10.12.2016.

T.C. Kalkinma Bakanligi Onuncu Kalkinma
Plan1 2014-2018 (2014), ‘Kamu Ozel Isbirligi Ozel
Ihtisas Komisyonu Raporu, Ankara, <http://www.
kalkinma.gov.tr/Lists/zel%20htisas%20Komis-
yonu%20Raporlar/Attachments/221/Kamu%20
0zel%2013birligi%2001K%20Raporu.pdf>s.e.t.
31.09.2016.

—2o_



TFM 2017; 3(2), s. 23-40

SERMAYE PiYASASI KANUNU’NUN iLiSKiLi TARAF iSLEMi DUZENLEMELERININ
6102 SAYILI TTK'NIN ORTAKLIKLAR TOPLULUGU HUKUMLERI ACISINDAN
DEGERLENDIRILMESiI

EVALUATING CAPITAL MARKET LAW PROVISIONS FOR RELATED PARTY
TRANSACTIONS WITH REGARD TO CORPORATE GROUP REGULATION OF TCC
(NO 6102)

Dr. Mehmet Ali AKSOY*

OzET

Halka agik anonim ortakliklarda iliskili taraflar-
ca gerceklestirilecek Sermaye Piyasast Kurulunun be-
lirledigi islemler belirli bir prosediire tabi tutulmustur.
Buna gore ortakliklar iliskili taraf islemine baslama-
dan once yonetim kurulu karar: almak zorundadir.
Bu islemlerde alman yonetim kurulu kararlarinin
uygulanabilmesi igin bagimsiz yonetim kurulu iiye-
lerinin ¢ogunlugunun onay: gerekmektedir. Bagumsiz
yonetim kurulu iiyelerinin ¢ogunlugunun onay: ah-
namazsa islemin genel kurulun onayma sunulmas
gerekir. S0z konusu genel kurul toplantilarinda iliskili
taraflar oy kullanamayacaktir. Ortakliklar toplulu-
gunda ise belirtilen islemlere, kaybin faaliyet y1li icin-
de kapatilmasi veya kapatilmasimin taahhiit edilmesi
kosuluyla izin verilmektedir (TTK m. 202). Boylece
her iki kanunda iliskili taraf islemlerine farkl sonug-
lar baglanmaktadhr.

Anahtar Kelimeler: Iliskili taraf, iliskili taraf is-
lemi, ortakhiklar toplulugu, kaybin kapatilmasi, kay-
bin kapatilmasinin taahhiit edilmesi

* Bu Makale, 26 Mayis 2017 tarihinde diizenlenen “IIl. Ticaret Hukuku
Uluslararasi Sempozyumun‘da teblig olarak sunulmustur. Gazi Uni-
versitesi TKYO Ticaret Hukuku Bilim Dali Ogretim Gérevlisi.

(e-mail : aliaksoy@gazi.edu.tr)
(Gelis Tarihi: 17.05.2017 / Kabul Tarihi: 16.11.2017)

ABSTRACT

The transactions determined by the Capital
Markets Board to be carried out by related parties
have been subjected to a specific procedure in public
companies. Accordingly, companies should take board
decisions before they start the related party transac-
tion. In this transactions, approval of the majority of
independent board members is required for the imp-
lementation of the decisions of the board of directors.
If the approval of majority of the independent board
members cannot be obtained, the transaction should
be submitted for approval of the general assembly. Re-
lated parties will not be able to vote in such general
assembly meetings. In the corporate group allow on
the condition that undertaking to close or close the
loss within the activity year (TCC a. 202). Thus, in
both law, different results are connected to the related
party transactions.

Keywords: related party, related party transa-
ction, corporate group, close the loss, undertaking to
close the loss.
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L. GIRIS

Ticaret ortakliklari, iktisadi amaglarla topluluk
olusturur ve faaliyetlerinin bir kismini topluluk or-
takliklar1 tizerinden siirdiiriir. iligkili taraf olarak ni-
telendirilebilen s6z konusu ortakliklar birbirlerinin
kar veya zarari ile finansal durumu tizerinde etkili
olabilir veya iligkili taraflar arasinda gergeklestiri-
len iglemler, tiiincti Kisilerle yapilan islemlerle ayni
tutarlarda gerceklesmeyebilir(Tiirkiye Muhasebe
Standard: (TMS) 24, paragraf (p.) 6). Bir bagli or-
takliga arastirma ve gelistirme faaliyetinde bulun-
mamas1 konusunda ana ortaklik tarafindan talimat
verilmesinde oldugu gibi isletmenin kar veya zarar1
ile finansal durumu, taraflar arasinda islem gercek-
lesmemesine ragmen, topluluk iligskisinden etkilene-
bilir. Yani iligkili taraflarin iktisadi olarak birbirleri-
ni etkilemesi aralarinda islem gerceklestirmelerine
de bagl degildir'.

Mligkili taraf iliskilerinin is ve ticaret hayatinin
normal bir pargasi oldugu ve ilgili isletmenin birbi-
rinin finansal politikalarini ve faaliyet politikalarini
etkileyecegi kabul edilir(TMS 24 p 5). Ancak hukuk
sistemlerinde s6z konusu iliskiye sinirsiz olarak izin
verilmemis, iligkili taraf iglemlerine iligkin olarak
gesitli koruma mekanizmalar: gelistirilmistir.

TTKnin ortakliklar topluluguna iliskin hii-
kiimlerinde, belirtilen islemlere; kaybin s6z konusu
faaliyet y1li i¢inde fiilen denklestirilmesi veya kaybin
nasil ve ne zaman denklestirileceginin belirtilmesi
suretiyle, en ge¢ o faaliyet yili sonuna kadar, bagh
ortakliga denk degerde bir istem hakki taninmasi
durumunda izin verilmektedir (TTK m. 202). Halka
acik ortakliklarin iligkili taraflarla gerceklestirecegi
islemlere iliskin olarak SerPK m 17/3te ise zel bir
diizenleme yer almaktadir. Ilgili diizenleme halka
acik anonim ortakliklara iligkili taraflarca gergek-
lestirilecek kurulca belirlenen iglemlere baglanma-
dan once,yapilacak islemin esaslarini belirleyen bir
yonetim kurulu karar1 alinma yiikiimlilagi ytkle-
mektedir.

Bir topluluga dahil ortakliklar arasindaki is-
lemlerin, iliskili taraf islemi olusturacagi TMS24te,
actk¢a diizenlenmistir (TMS 24 p. 9). Ancak SerPK
m. 17/3 dizenlemesi TTKnin ortakliklar toplulu-
guna iliskin temel diizenlemelerinden farklilik arz

1 Yalnizca iliskinin varligi dahi bir isletmenin, diger taraflarla olan
islemlerini etkilemeye yeterli olabilir. Ornegin bir bagli ortaklik,
ticari iliskide bulundugu bir isletmeyle ayni alanda faaliyet goste-
ren bir baska bagli ortakligin ana ortakhgi tarafindan satin alin-
masi lzerine, s6z konusu isletme ile olan iliskisine son verebilir ya
da bir taraf diger bir tarafin 6nemli etkisinden dolay bir faaliyeti
gerceklestirmekten kaginabilir (TMS 24 p. 7).

etmektedir. Bu nedenle islemlerin bir topluluga
dahil ortakliklar arasinda gergeklestirilmesi duru-
munda SerPK m. 17/3 hitkmiintinuygulama kabili-
yetinin bulunup bulunmadigina deginmek gerekir.
Zira TTK m. 202de, SerPK'dan farkl: olarak,ortak-
liklarin birbirine kaynak aktarimi yapabilecegi dii-
zenlenmektedir. Bu durumda ilgili diizenlemelerin
nasil bagdastirilacaginin belirtilmesi gerekir. Ilgili
calismada s6z konusu diizenlemelerden hangisine
oncelik verilmesi gerektigi; topluluga dahil ortaklik-
la topluluk arasindaki iligkilerde Sermaye Piyasasi
Kurulu'nun iligkili taraf islemlerine iliskin diizen-
lemelerinin uygulama alani bulup bulmayacagi;bu
baglamda sermaye piyasast mevzuatinatabi ortak-
liklarin ortakliklar toplulugu olusturup olusturama-
yacag1 konusuna yer verilmektedir.

II. ILISKIiLI TARAF ISLEMLERININ TURK
HUKUKUNDA DUZENLENISI

Tiirk Hukukunda, iligkili taraf islemlerine ilis-
kin 6zel diizenleme SerPK m. 17/3’te yer almakta
ayrica iligkili taraf iglemleri TMS 24'de muhasebe
standardi® olarak diizenlenmektedir. iligkili taraf
islemlerinin Tiirk sermaye piyasasi mevzuatinda ta-
nimlanmamasy; bu konuda yalnizca ilgili standart-
lara atif yapilmas1 TMS24’in 6nemini ayrica artir-
maktadir.

Calismanin ana unsurunu olusturan SerPK m.
17/3 dizenlemesi haricinde TTK hiikiimleri ¢erge-
vesinde de iliskili taraf olmaya bazi sonuglar baglan-
maktadir. S6z konusu ylikiimliiliiklerden birisi de
TMS uygulamasi zorunlu® ortakliklarin, iliskili taraf
islemlerinin TMS 24* kapsaminda agiklanmasidir®.

2 TMS 24; iliskili Taraf islemlerine iliskin Muhasebe Standardi —“ilis-
kili Taraf Agiklamalar”.

3 Sermaye ortakliklarinin bir kismi bagimsiz denetime tabi tutul-
mustur. Bagimsiz denetime tabi ortakliklarindan bir kismiicin TMS
uygulanmasi zorunlu tutulmus iken bir kismi icin TMS uygulanma-
si ortakligin ihtiyarina birakilmistir. TMS uygulamak zorunlulugu
bulunmayan ortakliklar isterse TMS uygulayabilecek isterse tek
diizen muhasebe sistemi uygulamaya devam edebilecektir.

4 S6z konusu standardin amaci; isletmenin finansal durumu ile kar
veya zararinin, iliskili taraflarin mevcudiyetinden, séz konusu ta-
raflarla gerceklestirilen islemlerden ve isletme ile iliskili taraflari
arasindaki taahhutler dahil olmak tizere, mevcut bakiyelerden
etkilenebilecegine dikkat cekmek amaciyla gerekli aciklamalarin,
isletmenin finansal tablolarinda yer almasini saglanmaktir (TMS
24 p.1).

5 iliskili taraf islemlerinin, piyasa sartlarinda ve muvazaasiz islem
kosullarinda gerceklestirildigine iliskin aciklamalar, yalnizca s6z
konusu kosullarin dogrulanabilir olmasi halinde yapilir (TMS 24
p. 23). Benzer nitelikli kalemler, iliskili taraf islemlerinin isletmenin
finansal tablolari tizerindeki etkisinin anlagilmasi amaciyla ayri ayr
aciklanmalarinin gerekmesi harig, toplu olarak aciklanabilir (TMS
24 p. 24).
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Bu kapsamda en yakin ikincil ana ortaklik® ve bagl
ortakliklar: arasindaki iligkilerin’ ve kontroliin var-
l1g1 durumunda iligkili taraf iligkilerinin (TMS 24 p.
14)3, taraflar arasinda islem olup olmadigina bakul-
maksizin, agiklanmasi gerekir. Iligkili taraf islemleri
yaninda finansal tablolarin kapsadigi donem zarfin-
da gerceklestirilen iliskili taraf iligkisinin niteligi® de
aciklanir'.

S6z konusu diizenlemeler haricinde hukuku-
muzda iligkili taraf islemlerine iliskin herhangi bir
ozel diizenleme yer almamaktadir. Ancak dogrudan
bir diizenleme yer almamas iligkili taraf islemlerine
iliskin koruma saglanmadigi anlamina gelmemekte,
hukukumuzda ¢esitli enstriimanlarla saglanan ko-

6 En yakin ikincil ana ortaklik, gruptaki birincil ana ortakhgin tze-
rinde olan ve kamuya aciklanmak tizere konsolide finansal tablo
hazirlayan ilk ana ortakliktir (TMS 24 p. 16).

7 isletme, ana ortakliginin ve eger farkliysa nihai kontrol giiciine
sahip tarafin adini aciklar. Isletmenin ana ortakhginin ve nihai
kontrol glictine sahip tarafin kamuya agiklanmak tizere konsolide
finansal tablo hazirlamamasi durumunda, kamuya aciklanmak
tizere konsolide finansal tablo hazirlayan en yakin ikincil ana
ortakligin adi agiklanir (TMS 24 p. 13).

8 Bir ana ortaklik ve onun bagl ortakliklari arasindaki iliskili taraf
iliskisinin agiklanmasina yénelik hiikiim, TMS 27 ve TFRS 12 “Diger
isletmelerdeki Paylara iliskin Aciklamalar”Standardinda yer alan
aciklama hikimlerine ek niteligindedir (TMS 24 p. 15).

9 Finansal tablolarin kapsadigi dénem zarfinda isletmenin iliskili
taraf islemlerinde bulunmasi durumunda, séz konusu islemler
hakkindaki bilgilere ve taahhutler dahil olmak tizere mevcut ba-
kiyelere ek olarak, finansal tablo kullanicilarinin iliskinin finansal
tablolar tGizerindeki potansiyel etkisini anlamalari agisindan gerek-
li olan iliskili taraf iliskisinin niteligi aciklanir. Aciklamalarin asgari
olarak s6z konusu islemlerin tutarini; taahhutler dahil olmak tize-
re, mevcut bakiyeleri, s6z konusu bakiyelerin kosullarini, teminat
altina alinmis olup olmadiklarini, 6deme icin belirlenen karsiligin
niteligini, verilen veya alinan garantilerin ayrintilarini; mevcut
bakiyelerle ilgili stipheli alacak karsiliklarini ve dénem iginde ilis-
kili taraflardan degersiz veya stipheli alacaklarla ilgili olarak mu-
hasebelestirilen giderlerini icermesi gerekir (TMS 24 p. 18). Ayni
bir yonetim isletmesi tarafindan saglanan kilit yonetici personel
hizmeti icin isletme tarafindan karsilanan tutarlar aciklanir (TMS
24, p 18/a). S6z konusu agiklamalar ana ortaklik, isletme lzerinde
miisterek kontrol giicine ya da 6nemli etkiye sahip bulunan islet-
meler, bagli ortakliklar, istirakler, isletmenin katilimci konumunda
oldugu is ortakliklari, isletmenin ya da ana ortakliginin kilit yone-
tici personeli ve diger iliskili taraflar icin ayri ayri yapilir (TMS 24
p 19). iliskili taraflara borglarin ve iliskili taraflardan alacaklarin 19
uncu paragrafin gerektirdigi gibi farkl kategorilerde siniflandiril-
masl, “TMS 1 finansal tablolarin sunulusu” standardinda yer alan
finansal durum tablosunda (bilangoda) ya da dipnotlarda sunula-
cak bilgilere iliskin agiklama hikiimlerinin bir uzantisi niteliginde-
dir. Kategoriler, iliskili taraf bakiyeleri ile ilgili daha kapsamli analiz
yapilmasini saglamak tzere genisletilen ve iliskili taraflarla olan
islemlere uygulanan islemdir (TMS 24 p. 20).

10 Dlzenlemede kilit yoneticilere 6denen Ucret'de agiklanmasi
gereken hususlar arasinda belirtilmistir. Ucret kategoriler bazin-
da agiklanmistir. S6z konusu kategoriler ise calisanlara saglanan
kisa vadeli faydalar, isten ayrilma sonrasi saglanan faydalar, diger
uzun vadeli faydalar, isten ¢cikarma nedeniyle saglanan faydalar ve
hisse tabanl 6demeler seklinde belirtilmistir (TMS 24 p. 17). S6z
konusu ucretler dipnotlarda toplam olarak ve her kategori icin
ayri ayri agiklar. Ancak, isletmenin diger bir isletmeden (‘yonetim
isletmesi’) kilit yonetici personel hizmetleri almasi durumunda
isletmenin, yonetim isletmesi tarafindan kendi ¢alisanlarina veya
yoneticilerine 6denmis veya 6denecek olan tazminata s6z konusu
hikiimleri uygulamasi gerekli degildir (TMS 24 p. 17/A).

ruma mekanizmalar1 bulunmaktadir. S6z konusu
mekanizmalar; giivenli kurulus ilkesi (TTK m. 343)
yonetim kurulu iiyelerinin miizakerelere katilma ya-
sagl (TTK m. 393), ortaklikla islem yapma ve ortak-
liga bor¢lanma yasagi (TTK m. 395)", yonetim ku-
rulu tyelerinin 6zen ve baghlik yikimliliga (TTK
m 369)"* ve ortakliklar toplulugu hukuku(TTK m.
195-209)seklinde belirtilebilir®’.

A. HALKA ACIK ORTAKLIKLARDA iLiS$-
KIiLI TARAF ISLEMLERI

Halka agik ortakliklarin iligkili taraflarla ger-
ceklestirecegi islemlere iliskin SerPK m. 17/3 diizen-
lemesine gore; halka agik anonim ortakliklarin ilig-
kili taraflarla gerceklestirecekleri, kurulca belirlenen
islemlere baglanmadan 6nce,yapilacak islemin esas-
larini belirleyen bir yonetim kurulu karar: alinmasi
zorunludur. liskili taraf islemleri kurul tarafindan
“Kurumsal Yonetim Tebligi'*” (KYT) ile diizenlen-
mistir. KYT'de sadece pay sahiplerinin degil, pay
sahiplerinin bagl ortakliklarinin da iliskili taraf ile
gerceklestirecekleri islemlerde séz konusu yiikiim-
liltige tabi oldugu hitkme baglanmaktadir.

1. Diizenlemenin Kaynagi

Almanyada, Fransa ve ABD’nin aksine organ
tyeleri ile girisilen iligkili taraf islemlerine iliskin
genel bir yasak yoktur. ABnin Kurumsal yone-
tim kapsaminda hazirlanan, 2007/36/AT Sayili Di-
rektifinde degisiklik yapilmasina iliskin 2014/213
Sayili Direktif Taslagrna eklenmesi o6nerilen 9/c
maddesindeise iligkili taraflar arasindaki belirli si-

11 Alman Hukukunda s6z konusu durumda olasi ¢ikar catismalari-
ni 6nlemek amaciyla ortaklik, denetim kurulu tarafindan temsil
edilmektedir (AktG 112). FLEISCHER Holger (2014), "Related Party
Transactions bei borsennotierten Gesellschaften: Deutsches
Aktien (konzern) recht und Europdische Reformvorschlage’, Bet-
riebs - Berater, 2014 (2691-2700),https://beck-online.beck.de/
Bcid/Y-300-7-BB-B-2014-5-2691-N-1 07.04.2017. 5. 2691.

12 Ortaklik menfaatinin yabanci menfaatlere tstiin tutulmasi, yone-
ticilerin ortakhiga Ozen ve baghlik yikimliltgiinin bir sonucu-
dur. TEKINALP, Unal (2015) Sermaye Ortakliklarinin Yeni Huku-
ku 4. Basi istanbul, Vedat Kitapcilik, 5.609. Ancak diizenlemede
ortakliklar toplulugu ile ilgili hiikiimler istisna tutulmak suretiyle
topluluk menfaatinin gozetilebilecegi acik¢a belirtilmistir (TTK m.
369 ayni yonde Bkz. TTK m. 626).

13 Alman Hukukunda iliskili taraf islemlerine iliskin 6zel bir diizenle-
me bulunmamakta, sermaye koruma kanunu, temsil hakki, kon-
zern hukuku gibi cesitli enstrimanlar vasitasiyla koruma saglan-
maktadir. FLEISCHER, s. 2692.

14 Kurumsal Yonetim Tebligi (1-17.1),RG T. 03.01.2014, S. 28871.

15 Gikar catismalarinin diger yonetim kurulu tyelerine ve gozetim
kuruluna agiklanmasi seklinde kendisini gosterir FLEISCHER, s.
2696.
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nir1 agan islemlerde, sézlesmenin genel kurul veya
gozetim kurulunun onayi ile kurulacag: belirtilmis
ve sozlesmenin genel kurul veya bagimsiz yénetim
kurulunun onayina sunulmasi konusunda iiye tilke-
lere se¢im hakki taninmistir's. Genel kurul siirekli
toplanan ve s6z konusu fonksiyona uygun bir organ
olmadig1"” ve ayrica genel kurul karar1 gecikme ve
masrafa neden olacag1 i¢in'® genel kurul karar1 alin-
mas1 pek tavsiye edilmemektedir. 2014/213 sayili
Direktif taslaginda ise Fransa, Ingiltere, ABD ve Ital-
yada oldugu gibi iligkili taraf islemlerinde bagimsiz
yonetim kurulu iiyelerine kritik rol verilmistir'®. Ilig-
kili taraf islemlerine iliskin SerPK m. 17/3’in kayna-
gin1 s6zii edilen direktif taslagi olusturmaktadir.

2. Sermaye Piyasas1 Hukukunda fliskili Taraf
Kavram

“Tligkili taraf” kavrami SerPKde tanimlanma-
mustir. KYT’nin yayimlanmasindan 6nce taraflarin
iliskili olup olmadiginin tespitinde, “Iliskili Taraf
Agiklamalarr” baghikli TMS24 hitkmiinden fayda-
lanilacag: kabul edilmekte idi*. Bu konuda kiyas
yapilmasi, ortakliklar toplulugu diizenlemelerinin,
ozel hitkiim olusturmasi nedeniyle, 6n planda tutul-
masina olanak saglamakta idi. KYT'de ise AB Mev-
zuatina paralel sekilde” TMS 24e dogrudan gon-
derme yapilmaktadir (KYT m. 3/1/g). TMS 24de
ise topluluk ortakliklarmin iligkili taraf olarak kabul
edilecegi agik¢a diizenlenmistir. Bu ise TTK’nin or-
takliklar topluluguna iliskin hiikiimlerinin SerPK
m 17/3’ gore 6zel bir diizenleme oldugu yorumuna
olanak vermemektedir.

16  FLEISCHER, s. 2700; VEIL Riidiger, (2017) “Transaktionen mit Re-
lated Parties im deutschen Aktien- und Konzernrecht Grundsatzf-
ragen der Umsetzung der Aktionarsrechte-Richtlinie’, (521-530),
NZG 2017https://beck-online.beck.de/Bcid/Y-300-Z-NZG-B-2017-
S-521-N-1,13.05.2017,5. 521.

17 VEIL,s.526.

18  BAYER Walter / SELENTINPhilipp (2015), “Related Party Transacti-
ons: Der neueste EU-Vorschlag im Kontext des deutschen Aktien-
und Konzernrechts”, NZG 2015, https://beck-online.beck.de/
Bcid/ Y-300-Z-NZG-B-2015-5-7-N-1, 13.05.2017. 5. 8.

19  BAYER/SELENTIN, s.8.

20  AKSQY, Mehmet Ali, (2013) “Ttirk Kurumsal Yonetim Dgzenlemele—
ri Kapsaminda Anonim Sirket Yonetim Kurulu” Gazi Universitesi
Hukuk Fakiiltesi Dergisi, C. XVII, Sa. 1-2, s 45-76, s. 62.

21 Direktifte belirtilen iligkili taraf kavraminin Uluslararasi Muhasebe
Standartlarinda yer alan iliskili taraf kavramini ifade ettigi konu-
sunda bakniz, MULT H. C/ LUTTERMarcus (2014) “Die geplante
europdische Gesetzgebung zu ,related party transactions” Ergan-
zung zu Schneider, EuZW 2014, (s. 678-688), https://beck-online.
beck.de/Bcid/Y-300-Z-EUZW-B-2014-5-687-N-1, 13.05.2017. s.
687.

TMS 24% gore; bazi kisiler* veya yakin aile tiye-
leri® ve isletmeler iligkili taraf olarak kabul edilmek-
tedir. S6z konusu diizenlemeye gore isletmelerin
ayni1 grubun {iyesi olmasi, diger isletmenin (veya di-
ger isletmenin de iyesi oldugu bir grubun tiyesinin)
istiraki* ya da is ortakligi olmasi1* veya isletmenin
iligkili taraf sayilan bir kisi tarafindan kontrol veya
miistereken kontrol edilmesi*® durumunda ilgili
isletmeler iligkili taraf sayilir (TMS 24 p. 9). Ayri-
ca diizenlemede iliskili taraf sayllmayan kisilere ve
isletmelere de yer verilmistir”. S6z konusu diizen-
lemede dikkat ¢eken husus ise kamu hizmeti ortak-
liklar1 ve devlet makamlarinin iligkili taraf olarak
kabulii i¢in isletme tizerinde kontrol ya da miisterek
kontrol giicline veya dnemli etkiye sahip olmasinin
bir unsur olarak aranmasidir®.

22 TMS 24'de finansal tablolarini hazirlayan isletmeyle iliskili kisi
veya isletmeler iliskili taraf olarak tanimlanmaktadir. Bir kisi veya
ailesinin yakin bir tyesinin, raporlayan isletme tizerinde kontrol
veya musterek kontrol gliciine veya 6nemli etkiye sahip olmasi;
raporlayan isletmenin veya raporlayan isletmenin ana ortakliginin
kilit yoneticisi olmasi durumunda s6z konusu kisi, raporlayan islet-
meyle iliskili sayilir (TMS 24 p. 9).

23 MULT H. C/LUTTER, 5. 688

24 TMS 28 istiraklerdeki ve is ortakliklarindaki yatirnmlar standar-
dinda diizenlenmistir. Ayrintili bilgi icin bkz. OZERHAN Yildiz (Ak-
bulut)/ YANIK Serap, (2010). Agiklamali ve Ornek Uygulamali
Tiirkiye Muhasebe Standartlan/Tiirkiye Finansal Raporlama
Standartlan. Aciklamali ve Ornek Uygulamali Tiirkiye Muhasebe
Standartlari/Tirkiye Finansal Raporlama Standartlari Tiirkiye, An-
kara, TURMOB Yayinlari. — 475, s. 669 vd.

25  Ayrica diizenlemede her iki isletmenin de ayni li¢lincu tarafin is
ortakligi olmasi, isletmelerden birinin Gglnc bir isletmenin is or-
takligi olmasi ve diger isletmenin s6z konusu tglinci isletmenin
istiraki olmasi; isletmenin, raporlayan isletmenin ya da raporlayan
isletmeyle iliskili bir isletmenin calisanlarina iliskin isten ayrilma
sonrasinda saglanan fayda planlarinin olmasi durumunda da is-
letmelerin iliskili taraf sayilacagi belirtiimektedir. Raporlayan islet-
menin kendisinin bdyle bir planinin olmasi halinde, sponsor olan
isverenler de raporlayan isletme ile iliskilidir (TMS 24 p. 9).

26  aporlayan isletme lzerinde kontrol veya musterek kontrol gtici-
ne sahip bir kisinin isletme tzerinde 6nemli etkisinin bulunmasi
veya s6z konusu isletmenin (ya da bu isletmenin ana ortakhiginin)
kilit yonetici personelinin bir tyesi olmasi, isletmenin veya onun
bir parcasi oldugu grubun baska bir liyesinin, raporlayan isletme-
ye veya raporlayan isletmenin ana ortakhigina kilit yonetici perso-
nel hizmetleri sunmasi da bu kapsamda degerlendirilir.

27  TMS 24 p. 11%e gore; ortak bir yoneticiye ya da ortak bir kilit yone-
tici personele sahip isletmeler veya birinin kilit yonetici persone-
linin diger isletme tzerinde 6nemli etkiye sahip isletmeler, iki is
ortakligi katiimcisinin bir is ortakhdi tizerinde musterek kontrol
paylasmalari durumunda s6z konusu girisimler, iliskili taraf olarak
kabul edilmez. [liskili taraf taniminda, bir istirak s6z konusu istira-
kin bagli ortakliklarini ve bir is ortakligi s6z konusu is ortakliginin
bagh ortakliklarini kapsar. Bu nedenle érnegin bir istirakin bagh
ortakligi ile s6z konusu istirak tizerinde 6nemli etkiye sahip yati-
rimci birbirleri ile iliskilidir (TMS 24 p. 12).

28 isletmenin serbest hareket etmesini etkileyebilecek ya da karar
alma siirecine dahil olabilecek olsa da finansman saglayanlar,
sendikalar, kamu hizmeti ortakliklari ve devlet makamlari ve
mercilerinden, raporlayan igletme lizerinde kontrol ya da miis-
terek kontrol giiciine veya onemli etkiye sahip olmayip, islet-
me ile sadece olagan is iliskisi icerisinde olanlar ve bir isletme-
nin sadece ortaya ¢ikan ekonomik bagimhlik nedeniyle 6nemli
hacimde islem yaptig bir musteri, tedarikgi, acente, dagitimci ya
da genel miimessil iliskili taraf olarak kabul edilmez (TMS 24 p. 11).
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Mliskili taraf iglemleri konusunda, finansal ra-
porlama amaci tagiyan muhasebe standartlarina
atif yapilmasi, s6z konusu standartlarin finansal
raporlamaya uygun olmakla birlikte islemi fiziksel
olarak smirlandirmaya uygun bir kistas olmadig1
elestirisine maruz kalmaktadir®. Iligkili taraf islem-
leri konusunda TMS standartlarina atif yapilma-
s1, normatiflikten uzak standartlarin hukuk kural
olarak uygulanmasina neden olacaktir. Ayrica ilgili
standartlar TTK ve Tiirk sermaye piyasas1 mevzua-
tiyla da bagdagsmamaktadir. Zira TMS 24% atif yapil-
mastyla;yonetim ve kontrol olgusunun belirlenme-
sinde, TTK m.195 ve sermaye piyasas1 mevzuatinin
“yonetim kontrolii kavramindan®” tamamen farkli
ilkeler getirmek suretiyle, iligkili taraf kavramina
6zel bir anlam ytiklemektedir.

3. Tliskili Taraf Islemi

KYT ile iligkili taraf islemi hususunda da TMS
24% atif yapilmakta ve Iligkili taraf iglemlerinin Tiir-
kiye Muhasebe Standartlarinda tanimlanan iligkili
taraf islemlerini ifade ettigi belirtilmektedir (KYT
m 3/1/8)

TMS standartlarma gore iligkili taraf islemi,
iliskili taraflar arasinda yapilan mal alim veya satimi,
aragtirma ve gelistirme transferleri, lisans anlagma-
lar1 kapsaminda yapilan transferler, finansman an-
lasmalar1 kapsaminda yapilan transferler gibi islem-
lerdir*'. Ancak TMS 24% gore taraflar arasinda islem
bulunmasa dahi, kontroliin varlig1 ve ana ortaklik
ve bagh ortakliklar arasindaki iliskiler iliskili ta-
raf islemi kapsaminda degerlendirilecektir (TMS
24 p. 13,14)*. Bu kapsamda SerPK hiikiimlerinin

29  MULT H. C/LUTTER, 5. 688.

30 Seri:lV, No:44 “Cagri Yoluyla Ortaklik Paylarinin Toplanmasina
lliskin Esaslar Tebligi” (Seri:lV, No:44 Tebligi) RG, T. 02.09.2009, S.
27337.

31  Dizenlemede s6z konusu 6rneklere ilave olarak mamul ya da yari
mamul mal alim satimi, maddi duran varlik ve diger varliklarin
alim veya satimi, hizmet sunumu veya alimi, kiralamalar, nakdi
ya da gayri nakdi krediler ve 6zkaynak katkilari dahil olmak tizere
finansal anlasmalar kapsaminda yapilan transferler, teminat veya
kefalet karsiliklari belirli kosullar altinda yurirlige girecek soz-
lesmeler (muhasebelestirilmis ve muhasebelestirilmemis) dahil
olmak tzere, gelecekte belirli bir olayin meydana gelmesi ya da
gelmemesi durumunda bir seyin yapilmasina iliskin taahhutler
ve isletme adina veya isletme tarafindan s6z konusu iliskili taraf
adina borglarin 6denmesi gibi islemler iliskili taraf ile yapilmasi
durumunda agiklanmasi gereken islemlere 6rnek olarak verilmis-
tir (TMS 24p 21). Ayni sekilde ana ortaklik ya da bagh ortakhigin,
grup isletmeleri ile birlikte riskin paylasildigi bir tanimlanmis fay-
da planina katilmasi, iliskili taraflar arasinda yapilmis bir islemdir
(TMS 24 p. 22) (Bkz.TMS 19 p. 42).

32 lliskili tarafla yapilan islem; raporlayan isletme ile iliskili bir taraf
arasinda kaynaklarin, hizmetlerin ya da yikimliiltklerin, bir bedel
karsiligi olup olmadigina bakilmaksizin transferidir.

TTK’nin kontrol ve hakimiyete dayali ortakliklar
topluluguna iliskin hiikiimleriyle ortiistiigiinde
kusku bulunmamaktadir®. Ancak SerPK m. 17/3’te
halka agik anonim ortakliklarda iligkili taraflarla
gerceklestirilecek her tiirli islemin degil “kurulca
belirlenen islemlerin” s6z konusu diizenlemeye tabi
olacagi belirtilmistir. Buna gére ortakliklarin ve bagh
ortakliklarinin, iligkili taraflarlagerceklestirecekleri,
varlik ve hizmet alim1 benzeri islemler; ylikiimliiliik
transferi islemleri ile varlik ve hizmet satis1 benzeri
islemler, bazi sartlar1 tasimasi durumunda, diizen-
leme kapsaminda degerlendirilecektir. SerPK m.
17/3kapsaminda yiikiimliilik transferinin kabulii
i¢in bagl ortaklik yonetim kurulunun hakimortak-
ligin telkiniyle karar almas yeterli sayilmakta ayrica
hukuki islemin varlig1 aranmamaktadir®.

4. iliskili Taraf Islemlerine iliskin Usul ve
Esaslar

SerPK m. 17/3 ile iligkili taraf isleminin, tem-
sil kapsaminda yerine getirilmesi yerine belirli bir
prosediiriin isletilmesi dngoriilmiis;s6z konusu pro-
sediir haricinde bir diizenlemeye yer verilmemistir.
Ancak s6z konusu diizenleme, anonim ortakligin
temsiline iliskin bir kural ortaya koymaz. {slem yine
temsile yetkili olanlar tarafindan yerine getirilecek-
tir.Belirtilen sekilde bir yonetim kurulu karar1 alin-
mastise isleme dayanak teskil edecektir®.

Iligkili taraf islemleri icin “dereceli koruma
sistemi™*® olarak isimlendirilen bir sistem benim-
senmistir. Bu sistemde,topluluga dahil ortakliklar
arasinda gergeklestirilen iligkili taraflar islemleri,
esigin agilmasi durumunda belirli bir prosediire

33 TFRS10a gore bir yatinmci isletmenin, yatinm yaptigi isletmeyle
olan iliskisinden dolay degisken getirilere maruz kalmasi veya bu
getirilerde hak sahibi olmasi ve s6z konusu getirileri yatirm yapti-
g1 isletme lzerindeki gtictiyle etkileme imkanina sahip olmasi du-
rumunda yatinm yaptigi isletmeyi kontrol ettigi kabul edilmekte-
dir (TFRS10 p. 6). Bunun igin yatirnm yaptigi isletme tizerinde giice
sahip olmasi, yatinm yaptidi isletmeyle olan iliskisinden dolayi
degisken getirilere maruz kalmasi veya bu getirilerde hak sahibi
olmasi ve elde edecegi getirilerin miktarini etkilemek amaciyla
yatinm yaptigi isletme Uzerindeki glictini kullanma imkéanina
sahip olmasi gostergelerinin timinin birden saglanmasi gere-
kir (FRS10 p. 7). Diizenlemede yer alan glig ise isletme tizerindeki
haklardan dogmaktadir ve hisse senetleri gibi finansal araclar veya
bir veya daha fazla s6zlesmeden kaynaklanabilecektir. S6z konusu
diizenlemede belirli bir oran belirtilmemis ve kontrol dlctti bir
degerlendirmeye tabi tutulmustur. Ancak s6z konusu diizenleme
TTKm. 195 diizenlemesi ile értlistigl kanisindayiz.

34  MANAVGAT, Caglar (2016), Hukuki Bakimdan Halka Agik Ano-
nim Ortakhklar ve Halka Arz, Ankara, Banka ve Ticaret Hukuku
Arastirma Enstitlis. s. 285.

35 MANAVGAT, s. 283.

36  VEIL,s.525.
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tabi tutulmaktadir®”. Béylece yonetim kurulu kara-
ry, iligkili tarafla yapilacak islemin ortaklik i¢indeki
dayanagini teskil etmektedir. Iligkili taraf islemleri
Ozel bir karar alma siirecine baglanmakla birlikte,
“islemin piyasa sartlarinda yapilmas1” yasal bir zo-
runluluk veya bir unsur olarak aranmamaktadir. Bu
kapsamda islemin sinirini 6rtiilii kazang aktarim ya-
sag1 cizecektir (SerPK m. 21/1,2).

a. Yonetim Kurulu Karar1 Alinmasi

Mligkili taraflar arasinda gergeklestirilecek Ser-
maye Piyasasi Kurulu'nca belirlenen islemlerde de-
gerleme yapilmasi ve 6nceden yonetim kurulunun
karar almasi zorunludur. Ortakliklarin ve bagl or-
takliklarinin, iligkili taraflari ile gerceklestirecekleri;
varlik ve hizmet alimi benzeri islemler, ylikiimlilik
transferi islemleri®® ile varlik ve hizmet satig1 benze-
ri islemlerinin ortaklik degerine oraninin® %5’ten
fazla olarak gercekleseceginin ongoriilmesi duru-
munda, isleme iligkin Sermaye Piyasast Kurulunca
belirlenen bir kurulusa degerleme yaptirilmasi* ve
s6z konusu islemlere baglamadan once, yapilacak
islemin esaslarini belirleyen bir yonetim kurulu ka-
rar1 alinmasi zorunludur (KYT m. 9). S6z konusu
usule aykir1 alinan yonetim kurulu kararlarinin ge-
cerli sayillamayacagi ilgili diizenlemede belirtilmistir

37 BAYER/SELENTIN, s 8.

38 Islem tutarinin, kamuya aciklanan son finansal tablolara gére
varlik toplamina veya kamuya aciklanan son yillik finansal
tablolara gére olusan hasilat tutarina ya da yonetim kurulu karar
tarihinden 6nceki alti aylik guinlik diizeltilmis agirlikl ortalama
fiyatlarin aritmetik ortalamasi temel alinarak hesaplanacak
ortaklik degerine olan oraninin (KYT m. 9/2/a) %5'ten fazla olarak
gerceklesecedinin 6ngoriilmesi gerekir.

39 islem tutarinin (varligin net defter degerinin yiiksek olmasi du-
rumunda net defter degerinin), kamuya aciklanan son finansal
tablolara gore varlik toplamina veya kamuya agiklanan son yillik
finansal tablolara gére olusan hasilat tutarina (varligin devri, kira-
ya verilmesi veya lizerinde ayni hak tesis edilmesi durumunda, son
yillik finansal tablolara gére s6z konusu varliktan elde edilen karin
ortakligin stirdiriilen faaliyetler vergi 6ncesi karina) ya da yonetim
kurulu karar tarihinden 6nceki alti aylik glinliik diizeltilmis agirhkli
ortalama fiyatlarin aritmetik ortalamasi baz alinarak hesaplanacak
ortaklik degerine olan oraninin (KYT m. 9/2/b) %5'ten fazla olarak
gerceklesecedinin 6ngoriilmesi gerekir.

40 isleme konu varligin pay olmasi ve séz konusu paylarin devrinin
borsada gerceklestirilmesi durumunda; ayrica degerleme raporu
aranmaz. Kiralama islemlerinde ve/veya nakit akislarinin kesin
kira gelir/giderlerinin ve/veya diger gelir/giderlerin indirgenmis
nakit akisi yontemine goére hesaplanan net bugiinki degeri dik-
kate alinir. Bu fikrada belirtilen esaslar ¢ercevesinde hesaplanan
oranlarin negatif ¢cikmasi veya anlamli olmayacak sekilde yiiksek
cikmasi gibi sebeplerle uygulanabilirliginin bulunmamasi duru-
munda, s6z konusu oran degerlendirme sirasinda dikkate alinmaz
ve bu durum yeterli aciklamay: icerecek sekilde KAP'ta agiklanir
(KYT m. 9/2/b). Hasilatin %5 oranindaki kismina isabet eden tuta-
rin, toplam 6z kaynaklarin binde biri oranindaki kismina tekabdil
eden tutardan dustik olmasi halinde; hasilata dayali oran uygula-
nabilir olarak kabul edilmez (KYT m. 9/2/c). Bankalar agisindan ha-
silat, ana faaliyetlerinden elde edilen faiz geliridir (KYT m. 9/2/c).

(SerPK m. 17/3). Diizenlemenin bir 6nceki ciimle-
sinde yonetim kurulu kararinin uygulanabilmesi
i¢in s6z konusu usulde karar alinmas: gerektigi be-
lirtilmekte iken bir sonraki ciimlede yaptirimin ge-
gersizlik (butlan) olarak belirtilmesi elestiriye agik-
tir. Diizenleme, uluslararasi egilimin ilgili kisilere
yaptirim uygulanmasi yoniinde iken diizenleme ile
islemin gecersiz sayilmasi ve hangi islemlerin gecer-
siz oldugunun agiklanmamasi yoniinden de elegtiri-
ye agiktir',

Kurumsal Yonetim lkeleri ile halka agik ortak-
liklarin yonetim kurullarinmicrai yetkisi olan-ol-
mayan yonetim kurulu tyelerinden olusturulmasi
zorunlu hale getirilmigtir. (KYI m. 4.3.3). Ancak
burada icrai yetkiye sahip tiyelerin olusturdugu yii-
riitme kurulu ve icrai yetkiye sahip olmayan tiyele-
rin olusturdugu gozetim kurulu seklinde goérevleri
birbirinden ayrilmus iki farkili organ bulunmamak-
tadir*2. Yonetim kurulu olarak tek bir organ mevcut-
tur. Yalnizca yonetim yetkisi, yonetim kurulu iye-
lerinden bazilarina devredilmektedir®. Bu nedenle
yonetim kurulu kararlarinin icrai yetkiye sahip tiye-
ler tarafindan degil icrai yetkisi olsun olmasin tiim
tiyeler tarafindan alinmasi gerekecektir®.

SerPK m. 17/3 agisindan ise konunun goriisii-
lecegi yonetim kurulu toplantilarinda, iliskili taraf
niteliginde olan yonetim kurulu iyeleri oy kullana-
mayacaktir (KYT m. 9/3). Bu kapsamda ayrica ilis-
kili tarafin aday gostermesini takiben segilen iiye-
lerin de oy kullanamamasi gerekir®. Diizenlemede
her ne kadar oy kullanilmamasindan bahsedilmisse
de; ilgili iiyenin miizakerelere de katilmamasi dii-
ristlitk kurali geregidir (TTK m. 393)*. Diizenle-
mede yonetim kurulunun toplant: nisabina iliskin
bir hitkiim yer almamaktadur. Iligkili taraf niteligin-
deki yonetim kurulu tyelerinin oy kullanamamasi

41 Alman Hukuku acisindan bkz. FLEISCHER, s. 2700.

42 Turk Ticaret Kanunu'nda yonetim yetkisinin kural olarak yonetim
kurulunun tiim tyelerine ait oldugu belirtilerek tekli sistem kabul
edilmektedir (m. 367/I1). Ancak yénetim yetkisinin esas sézlesme-
ye konulacak bir hiikiimle, diizenlenen bir i¢ ydnergeye gore, kis-
men veya tamamen bir veya birkag yonetim kurulu Giyesine veya
Gclinci kisiye devredilmesine olanak saglanmaktadir (m. 367/1).

43 AKSOY,s.62,63.

44 Bu durumda yonetim kurulunun sorumlulugu da TTK m. 553/1
huklmlerine gore belirlenecektir MANAVGAT, s. 119.

45  MANAVGAT, s. 282.

46 TMS24'de iliskili taraflar kisinin yakin aile tyeleri seklinde muglak
ve elestiriye acik tarzda diizenlenmistir. (UMS24 acisindan bkz
MULT H. C/LUTTER, s. 688). Yonetim kurulu tyesinin nisanlsi TTK
m.393'de belirtilen yakinlarindan birisi degildir. Nisanli TMS24'e
gore iliskili taraf olarak kabul edilebilecektir. Bu durumda yonetim
kurulu Uyesi, esinin menfaati ile ilgili miizakerelere katilamadigi
gibi nisanlisinin menfaati ile ilgili toplantilarda miizakerelere ka-
tilamamasi gerekir.
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nedeniyle yonetim kurulunun toplanti nisabinin
saglanamamasi durumunda islemin dogrudan genel
kurulun onayina sunulmasi bir ¢6ziim yolu olarak
distiniilebilir.

Hukukumuzda ortakliklar toplulugu sozles-
meye dayanarak da olusturulabilmektedir (TTK
m.195/1/b). Sozlesmeye dayanan hakimiyetinvarli-
&1 halinde deiligkili taraf islemi s6z konusu olacag:
i¢cin*iglemin yonetim kurulu kararina tabi kilinmasi
gerekecektir.

b. Ozel Karar Alma Siirecine Tabi islemler

Belirli bir esigi asan iligkili taraf islemleri ba-
gimsiz yonetim kurulu iiyelerinin olumlu oy kullan-
mast seklinde gergeklesen 6zel karar alma siirecine
baglanmistir. S6z konusu islemlerde %10dan fazla
bir orana ulasilacaginin 6ngoériilmesi durumunda,
degerleme yaptirilmas: yiikiimliliigiine ek olarak
isleme iliskin yonetim kurulu kararlarinin uygula-
nabilmesi i¢in bagimsiz yonetim kurulu iiyelerinin
gogunlugunun onay1 aranir (SerPK m. 17/3). Bu du-
rumda icrai yetkiye sahip olmayan tiyelerin olumsuz
oy kullanarak islemin genel kurulun onayina tabi
kilmalar1 miimkiindiir.

c. Islemin Genel Kurulun Onayina Tabi Tu-
tulmasi

Mligkili taraf isleminin dayanagini yonetim ku-
rulu karar teskil etmektedir. Belirtilen islemlerde,
isleme iligkin yonetim kurulu karar1 “bagimsiz {iye-
lerin ¢ogunlugunun onayr” seklinde gerceklesecek
Ozel karar alma siirecine baglanmistir. S6z konusu
Ozel karar alma siirecinin saglanamamasi halinde
durum,isleme iliskin yeterli bilgiyi icerecek sekilde,
KAP’ta agiklanir ve islem genel kurulun onayina
sunulur. Diizenlemede yer alan esaslara uygun ola-
rak alinmayan genel kurul kararlar: gegerli sayilmaz
(SerPK m. 17/3). Genel kurula katilma yetkisi bu-
lunmayan kisilerin veya temsilcilerinin toplantiya
katilip oy kullanmalari, TTK'dakararin iptal sebebi
olarak belirtilmisken (TTK m. 446/1); SerPK m.
17/3 diizenlemesi ile 6zel bir butlan sebebi (TTK m.
447) diizenlenmistir.

47  TMS 24 p. 13, 14'te kontrollin varligi halinde ana ortaklik ve bagh
ortaklik arasinda iliskili taraf islemi bulundugu diizenlenmektedir.
Hukuken teknik bir terim olarak kontroliin istirake dayandigi ve
matematiksel bir durum oldugu, sézlesmesel topluluklar kapsa-
mayacagi dustintlebilirse dekontrol kelimesinin kontrol ve haki-
miyeti icerir sekilde kullanildigi ve ortakligin pay oraninin kontrol
veya 6nemli etki 6l¢ltl bakimindan 6nem arzetmedigi TFRS10 ve
TMS 28 kapsaminda anlasiimaktadir. S6z konusu nedenle sézles-
mesel topluluk Uyeleri arasindaki islemlerin de iliskili taraf islemi
olarak kabulii gerekir.

Genel kurul toplantilarinda toplant:1 nisabi
aranmaz. Oy hakki bulunanlarin basit cogunlugu ile
karar alimir. Ancak genel kurul toplantilarinda, isle-
min taraflar1 ve bunlarla iligkili kisiler oy kullana-
maz. Kurulca belirlenen ve yonetim kurulu kararina
tabi kilinan iligkili taraf iglemleri ortakligin temsi-
line iliskinislemlerdir®®. Ancak ilgili diizenleme ile
islemin genel kurul kararina tabi kilinmas1 anonim
ortaklik organlar1 arasindaki fonksiyon ayrilig1 bu-
lunmas: ilkesine aykirihik teskil etmesi agisindan
elestiriye agiktir®.

d. Yaygin ve Siireklilik Arz Eden Islemler
i. Yonetim Kurulu Karar1 Alinmasi

Belirli esigi asan islemlerde oldugu gibi yaygin
ve siireklilik gosteren islemlerde yonetim kurulu
karariyla yapilir. Ortakliklar ve bagl ortakliklar:
ile iligkili taraflar1 arasindaki yaygin ve siireklilik
arz eden islemlerin kapsami ve bu islemlere iliskin
sartlar yonetim kurulu tarafindan karara baglanir.
S6z konusu iglemlerin kapsaminda ve sartlarinda
onemli bir degisiklik olmas1 durumunda, konu hak-
kinda yeniden yonetim kurulu karari alinir (KYT m.
10/1). Burada bagimsiz yonetim kurulu iyelerinin
olumlu oy kullanmasi seklinde gerceklesen 6zel ka-
rar alma siirecine aranmadig igin yonetim kurulu
karar1 alinmasi yeterlidir.

ii. Rapor Hazirlanmasi ve KAP’ta Agciklanmasi

Yaygin ve siireklilik arz eden iligkili taraf islem-
lerinin bir hesap donemi icerisinde belirli bir orana
ulagmasi durumunda yénetim kurulu kararina ilave
olarak bir rapor hazirlanmas: ve KAP’ta agiklanma-
s1 gerekir. Ortakliklar ve bagl ortakliklari ile iligki-
li taraflar1 arasindaki yaygin ve siireklilik arz eden
islemlerin bir hesap donemi icerisindeki tutarinin,
alis islemlerinde kamuya a¢iklanan son yillik finan-
sal tablolara gore olusan satiglarin maliyetinin; satig
islemlerinde kamuya agiklanan son yillik finansal
tablolara gore olusan hasilat tutarinin, %10’undan

48  Bkz Il .A. 3. iligkili Taraf islemi.

49  TTK m. 374'ten anlasildigi tizere hukukumuzda genel kurulla yo-
netim kurulu arasinda islev ayriligina dayal esitlikci model be-
nimsenmistir. Organlar, kanunla veya 6zel kanunla veya kanunun
izin verdigi olclide esas sézlesmeyle kendine birakilan alanlarda
munhasir yetkili olacak birbirlerinin alanina mudahale etmeye-
cektir. KIRCA, ismail / SEHRIALI CELIK, Feyzan Hayal / MANAVGAT,
Caglar (2013), Anonim Sirketler Hukuku, C. |, Ankara, Banka ve
Ticaret Hukuku Arastirma Enstitlist,s. 395. S6z konusu dizenle-
meyle yonetim kurulu kararinda bagimsiz yénetim kurulu Gyeleri-
nin cogunlugunun onayinin alinamamasi durumunda genel kurul
hakim ortaklik menfaati konusunda hakem rolu ytuklenmekte ve
genel kurula yénetim kurulunun gérev alanina girecek bir konuda
mudahale yetkisi verilmektedir.
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fazla bir orana ulagacaginin 6ngoriilmesi durumun-
da, ayrica ortaklik yonetim kurulu tarafindan iglem-
lerin sartlarina ve piyasa kosullar: ile karsilagtiril-
masina iligkin bir rapor hazirlanmasi ve soz konusu
raporun tamami veya sonucunun KAP’ta agiklan-
mast gerekir (KYT m. 10).

ML fLISKILI TARAF ISLEMLERININ OR-
TAKLIKLAR TOPLULUGU HUKUMLERI ACI-
SINDAN DEGERLENDIRILMESI

Ortakliklar toplulugu, iki*® veya daha fazla hu-
kuken birbirinden bagimsiz isletmenin® (AktG m.
18/2) hakim ortakliga yasada éngoriilen kontrol 61-
giitiine veya bir sdzlenmeye uygun olarak™ dogru-
dan veya dolayli olarak bagli bulunmas: durumun-
da ana ortaklik ve yavru ortakliklarin olusturdugu
yap1 olarak tanimlanabilir (TTK m. 195/4). Bagh
bulunmak veya bagimlilikla ifade edilen,ortakliklar
arasindaki herhangi bir irtibat degil, yapisal 6zellik-
lerinden kaynaklanan ve ortakliklar hukuku gerge-
vesinde aktarilan® baglantinin bulunmasidir®™.

A) DUZENLEMELERIN KONU ACISINDAN
DEGERLENDIRILMESI

SerPK m. 17/3 kapsaminda {ligkili taraf islem-
leri, baz1 kisiler veya yakin aile tiyeleri ve isletmeler
arasindaki iliskiler olmak tizere gok genis bir kitle
ile HAAO arasindaki iligkileri konu almaktadir®.
Ortakliklar arasindaki iligkiler bakimindan ise or-
takliklar toplulugu yaninda istirakleri ve is ortaklig
bulunan ortakliklar: da konu aldigindan® ortaklik-
lar topluluguna gore daha genis bir uygulama alani-
na sahiptir. Ancak iligkili taraf islemleri ile yalnizca
HAAO’larin Sermaye Piyasasi Kurulu'nca belirlenen

50 TST m.105'te ortakliklar toplulugu olusturulabilmesi icin en az iki
bagli ortaklik olmasi gerektigi belirtiimektedir. Ayni yonde bkz TE-
KINALP, s.613.

51 lIsletmeileifade edilen iktisadiisletme kavramidir. S6z konusu kav-
rama tlizelkisiligi bulunmayan isletmeler girdigi gibi ticaret ortak-
liklari de girmektedir. Aker Halit, (2003), “Hakim isletme ile Bagiml
Sirket Arasindaki Hukuki iliski ve Hakim isletmenin Sadakat Borcu’,
Banka ve Ticaret Hukuku Dergisi (BATIDER), C. XXII S. 2, 5. 153-
204, 5. 154.

52 PULASLI, Hasan (2007), Turk Ticaret Kanunu Tasarisina Gore Sir-
ketler Toplulugunun Temel Nitelikleri ve Hakim Sirketin Giiven
Sorumlulugu” Gazi Universitesi Hukuk Fakiiltesi Dergisi, C. X,
Sa.1-2,s.259-277, 5. 262.

53  GOKTURK, Kiirsat (2015) Sirketler Toplulugunda Sorumluluk Esas-
lari, Ankara, Adalet Yayinevi, s. 26.

54 GOKTURKs. 8.

55  Bkz.ll. A. 2 Sermaye Piyasasi Hukukunda iliskili Taraf Kavrami

56  Bkz C. OZEL KANUN GENEL KANUN ILiSKiSi VE DUZENLEMELERIN
KAPSAMI ACISINDAN DEGERLENDIRILMESI

islemleri, SerPK m.17/3’te yer alan prosediire bag-
lanmistir. Bu islemler ise iligkili taraflar arasinda
gerceklestirilen, varlik ve hizmet alimi benzeri is-
lemler ile yitkiimliilik transferi iglemleridir. TMS
24 p. 13, 14 diizenlemesi kapsaminda, iliskili taraflar
arasindaki her tiirlii iligki, iligkili taraf islemi olarak
goriliir. Bunun i¢in, arastirma gelistirme transfer-
leri yapilmasinda oldugu gibi, taraflar arasinda bir
hukuki islem bulunmasina dahi gerek yoktur. S6z
konusu iglemlerin ortak ozelligi ise ortakligin, or-
taklik dis1 menfaatlerine yonelik olmasidir.

TTK m. 202de hakim ortakligin, hakimiyeti
bagli ortaklig1 kayba ugratacak sekilde kullanama-
yacag1 ana ilke olarak diizenlenmektedir. Hakimiyet
ise yonetim ve temsili i¢ine alan tiim ortaklik iglerin-
de diger ortaklig1 kontrol altinda tutmayi ifade eder.
Bu kapsamda ortakligin faaliyet politikalari, finans-
man politikalari, istihdam politikasi ve 6nemli ya-
tirim kararlar: gibi temel unsurlari iceren kapsaml
yonetim tizerinde®” egemen olmay: gerektirir. Yav-
ru ortakliga yaptirilan is, varlik, fon alacak ve borg
devri gibi bazi hukuki islemler; bu kapsamda kefa-
let, garanti gibi sorumluluklar ve tesislerini yenile-
memek, yatirimlarini kisitlamak gibi maddi fiiller
ile birlesme boliinme tiir degistirme gibi temel ka-
rarlar bu kapsamda degerlendirilmektedir®®. Ancak
héakimiyetin uygulanmasi suretiyle temel kararlarin
almabilmesi i¢in bagli ortaklik agisindan agik¢a an-
lagilabilir hakli bir sebebin bulunmas: gerekir (TTK
m. 202/2). Goriildiigii tizere topluluk hukuku ana
ortakligin, bagl ortakliklarin ortaklik i¢i menfaatle-
ri yonelik miidahalelerini de kapsamina almaktadir.
Ornegin birlesme boliinme gibi ortakligin i¢ isleyisi-
ne yonelik kararlar topluluk hitkiimleri kapsaminda
degerlendirilirken (TTK m. 202/2) ortakligin i¢ isle-
yisine yonelik oldugu icin iligkili taraf islemi kapsa-
minda goriilmeyecektir.

Konu agisindan diizenlemelerin belirtilen fark-
liliklar1 igermesine ragmen kontroliin varlig1 ve ana
ortaklik bagli ortaklik iligkilerinin iligkili taraf kap-
saminda kabul edilecegi; hatta bazi sartlar altinda
topluluk iliskisi kapsaminda degerlendirilmeyen
olagan is iliskilerinin iligkili taraf da sayilmayacag:
TMS 24 standartlarinda agik¢a diizenlenmistir®.Bu

57  NILSSON, Gil Okutan (2009) Tiirk Ticaret Kanunu Tasarisina
Gore Sirketler Toplulugu Hukuku, istanbul, XIl Levha Yayinlari. S.
97, 98; SENER, Orug Hami, (2012) Teorik ve Uygulamali Ortaklik-
lar Hukuku, Balgova, Seckin.s. 171.

58  PULASLI, Hasan, (2014) Sirketler Hukuku Serhi, 2. Basi Ankara,
Adalet yayinevi, s. 332.

59  Ortaklilar toplulugu kural olarak topluluk tyesi ticaret ortaklikla-
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nedenle iligkili taraf iglemleri ile topluluk diizen-
lemelerinin Ortiistiigii bir alan bulunmakta ve s6z
konusu alan iligkili taraf islemi olarak kabulii edil-
mektedir.

B. DUZENLEMELERIN AMACI YONUN-
DEN DEGERLENDIRILMESI

Anonim ortaklik hukukunda hakim olan “esit
islem”, “tek bor¢” ve “sinirli sorumluluk” ilkesi kargi-
sinda kontrol giicii olan ortaga 6zel bir sorumluluk
yiiklenip yiiklenemeyecegi tartigma konusu olmus®
ve ortakliklar toplulugu diizenlemeleri ile hakim
ortakliga kontrol giicii sahibi olmasi nedeniyle ala-
caklilara ve azinlik pay sahiplerine kars: 6zel bir so-
rumluluk yiiklenmistir. Yani topluluk hukuku, bir
organizasyon ve koruma hukukudur ve tabiri caizse
oyunun kurallarini diizenler®'.

Ortakliklar topluluguna iliskin TTK hitkiimleri
ile, topluluga dahil ortakliklarin ayr: tiizel kisilikle-
rinin bulunmasi ve hukuken birbirinden bagimsiz
olmasindan hareketle, ekonomik yonden bagim-
siz olduklar1 varsayimi reddedilerek, somut olay
gercegine uygun c¢oziimler ortaya konulmustur®.
Topluluk hukukunun amaci, ana ortaklik ile bagl
ortakliklar arasindaki menfaatlerin bagdastirilmasi,
iligkilerin diizenlenmesi ve hikim ortaklik miida-
halesinin mesru zemine oturtulmasy; pay sahipleri
ve alacaklilarin 6zel dava haklariyla korunmasi, ve
seffafligin saglanmasidir®®. Bu kapsamda topluluk
menfaatinin tim ortakliklarin ortak menfaatlerini
kapsadig1 ve belirli bir ¢ercevede 6n planda deger-
lendirilebilecegi kabul edilir®®. Bu nedenle hakim
ortakligin bir mali yilda kapatmak sartiyla, bagls sir-

rindan olusur. Ancak bir ortakliklar toplulugunun hakiminin tica-
ret ortakhidi niteligi tasimayan herhangi bir tesebbiis (6zel veya
kamu tiizel kisisi veya gercek kisi)olmasi mimkindir (TTK m.
195/5) . Bu durumda isletmenin serbest hareket etmesini etkileye-
bilecek ya da karar alma stirecine dahil olabilecek olsa da finans-
man saglayanlar, sendikalar, kamu hizmeti ortakliklari ve devlet
makamlari ve mercilerinden, raporlayan isletme tzerinde kontrol
ya da musterek kontrol giicline veya 6nemli etkiye sahip olmayip,
isletme ile sadece olagan is iliskisi icerisinde olanlarin iliskili taraf
olarak kabul edilmeyecegi belirtilmistir(TMS 24, p. 11).

60  PASLI, Ali (2008) “Anonim Ortaklikta Kontrol Sahibinin Ozel Konu-
mu”, istanbul Universitesi Hukuku Fakiiltesi Mecmuasi, C. 66, s.
345-358, 5. 348.

61  THEUSINGER, igno (2015),“Alman Sirketler Toplulugu Hukuku ilke-
ler ve Glincel Pratik Sorunlar” SENOCAK Kemal Tiirk-Alman Marka
Hukukunda Guincel gelismeler ve Tirk-Alman Sirketler Toplulugu
Hukuku Uluslararasi Sempozyumlari, 15 - 16 Mayis 2014, Istanbul,
Tiirkiye Tekstil Sanayii isverenleri Sendikasi, 2015, (s. 273-286). s.
275.

62  TEKINALP, s. 604.

63  TEKINALP, s.604.

64  TEKINALP, s. 606.

keti olumsuz etkileyecekmiidahalelerde bulunmasi-
na izin verilmektedir®.

SerPK m. 17/3 diizenlemesiyle ise belirli bir
prosediiriin takip edilerek iliskili taraflarin karar
alma siirecine katilmalar1 engellenmis ancak iligkili
taraflara 6zel bir sorumluluk yiiklenmemistir. Dii-
zenlemenin amaci ise seffafligin saglanmasiyaninda
ortaklik ve 6zellikle azinlik pay sahiplerininhakim-
pay sahibi ve yonetim kurulu tiyelerinden korunma-
s1seklinde belirtilebilir®. Daha genis bir amag olarak
ise diizenlemenin alacaklilarin ve pay sahiplerinin
iligkili taraf iglemlerinin ortaklik degerine etkileri
konusunda bilgilendirilmesi amacini tagidig: belir-
tilmektedir®”. Ayricailigkili taraflarin kararmn alinig
asamasina katilmamasi nedeniyle yasal bir unsur
olmamakla birlikte, diizenlemeyle, tam hakimiyet
mevcut olmadig siirece islemin piyasa kosullarinda
gerceklesmesinin arzu edildigi de belirtilmektedir®®.

Goruldugt tzere, topluluk diizenlemeleri ile
iligkili taraf islemleri ticari hayatin bir gercegi ola-
rak goriilmekte ve tigiincii kisilerle gerceklestirilen
islemlerle ayn: oranda gerceklesmeyecegi, topluluk
menfaatlerinin 6n planda tutulabilecegi kabul edi-
lirken; halka agik ortakliklarda kurumsal yonetim
diizenlemeleriyle, iligkili taraf iglemlerinin, kanuni
bir unsur olmamakla birlikte, piyasa kosullarinda
gerceklesmesi beklenmektedir. Bu nedenle diizenle-
melerin amaglarinin zithk igerdigi kabul edilmelidir.

C. OZEL KANUN GENEL KANUN ILIiSKi-
Si VE DUZENLEMELERIN KAPSAMI ACISIN-
DAN DEGERLENDIRILMES]

TTK, 01.07.2012 tarihinde (TTK m. 1534),
SerPK ise 30.12.2012 tarihinde yiiriirliige girmistir.
Bu nedenle SerPK sonraki kanundur. SerPK ayrica
sonraki tarihli 6zel kanun olarak nitelendirilmesi
diistiniilse dahi, diizenlemelerin kapsami bakimin-
dan 6zel kanun genel kanun iliskisinin bulunmadi-
ginin kabulii gerekir.

Ortakliklar topluluguna iliskin diizenlemeler,
TTK’nin anonim ortakliklara iliskin hiikiimlerinde
degil, ticaret ortakliklarina iliskin genel hiikiimle-
rinde yer almaktadir. Bu nedenle iliskili taraf iglem-
lerine iliskin TTK hiikiimlerinin, 6zel kanunlara tabi
anonim ortakliklara TTK m. 330 kapsaminda uygu-
lanacak hiikiimler niteligi tasidigi da sGylenemez.

65  2014/213/AT Direktif Taslagi agisindan bkz. THEUSINGER, s. 278.
66  2014/213/AT Direktif Taslagi agisindan bkz. VEIL, s. 522.

67  2014/213/AT Direktif Taslagi agisindan bkz. VEIL, s. 522.

68  2014/213/AT Direktif Taslagi agisindan bkz. FLEISCHER, 5.2700.
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Bu nedenle SerPK m. 17/3 bu konuda 6zel hiikiim
olarak kabul edilemeyecek ve s6z konusu hitkiimler
HAAO’lara da dogrudan uygulama alani bulacaktir.

Mligkili taraf islemleri bazi kisileri ve ayn1 gru-
bun tyesi (ortakliklar toplulugu), istiraki ve is or-
takligr bulunan ortakliklar1 kapsamina almaktadir
(TMS 24 p.9). Topluluk hitkiimleri ise s6z konusu
taraflardan yalnizca ayni grubun tyesi olan ortak-
liklara iliskin 6zel bir diizenleme icermektedir. Bu
acidan topluluk diizenlemeleri daha 6zel bir dii-
zenleme niteligi arz etmektedir. TTK hiikiimlerin-
de, topluluk tyelerince alinan temel kararlarda ret
oyu verip tutanaga gecirten veya yazili olarak itiraz
eden pay sahiplerine zararlarinin tazminini talep
hakki yaninda paylarinin borsa degeri tizerinden sa-
tin almmasini talep etme hakki verilmesine yonelik
TTK m. 202/2 hitkmiiniin; ayni1 sekilde SerPK'da ha-
kim ortakligin satinalma hakkini diizenleyen TTK
m. 208 hitkmiintin halka acik anonim ortakliklarda
uygulanmayacag1 agik¢a belirtilmektedir (SerPK
m.27/3). Diizenlemede topluluk diizenlemelerine
iligkin bir istisna belirtilmemesi, topluluk hikiimle-
rinin halka agik anonim ortakliklara dogrudan uy-
gulama kabiliyeti bulundugunu gostermektedir.

D. SIRKETLER TOPLULUGUNDA MUDA-
HALE OLANAKLARI ACISINDAN DEGERLEN-
DIRILMESI

Ortakliklar toplulugunda topluluk politikasi-
nin ortak menfaatleri kapsadig1 i¢in topluluk men-
faati belirli bir ¢ercevede 6n planda degerlendiril-
mektedir®. Bu nedenle ortakliklar toplulugunda
hakim ortakligin ana politikalar1 belirleyip makro
planlar1 yapmasi ve talimat vermesi topluluk poli-
tikas1 nedeniyle verilen kayiplarin denklestirilme-
si sartiyla mesru goriilmekte ve korunmaktadir™.
Topluluk olugturmak icin hakimiyet ve kontrol
haricince mutlaka ortak bir ekonomik amag veya
ortak bir isletme politikasinin bulunmasi bir unsur
olarak aranmaz’'. Ekonomik bitiinligii gercekles-
tiren ortak politikalarin bulunmamasi halinde dahi
hékimiyet 6gelerinin bulunmasi durumunda haki-
miyetin varlig1 kabul edilmektedir> Béylece toplu-
luk kurallariyla hukuk sitemine yabanci bir yapilan-

69  TEKINALP, s. 605.

70  TEKINALP, s. 605.

71 Oysa tam hakimiyet halinde talimatin toplulugun belirlenmis ve
somut politikalari gere@i olmasi yonetim kurulunun talimat yetki-
sinin sinirini olusturmaktadir (TTK m. 203).

72 TEKINALP, s. 608.

manin mesruiyeti saglanir. Ancak topluluga kisilik
izafe edilmez”. Ortakliklar toplulugundaki menfaat
catigmasl ise azinliktaki pay sahipleri ile alacaklilar
bakimindan kendini géstermektedir. Topluluk is-
lemleri yarar saglarken pay sahipleri ve ortaklik ala-
caklilar igin risk igerir.

Ortakliklar toplulugu acisindan kontrol ve
héakimiyeti saglayacak baglanty, fiili olabilecegi gibi
sozlesmeden de kaynaklanabilir. Hakimiyet, ortak-
lik islerinin yonetilmesine iliskin kararlarin alin-
masinda belirleyici olabilmeyi bir taraftan fiilen ha-
kim olmay1 diger taraftan kontrol araglarini elinde
bulundurmay ifade eder’. iliskili taraf islemlerine
iliskin olarak belirtilen prosediiriin héakimiyet ve
kontrol unsurlarina etkisi agisindan degerlendirme-
ye tabi tutulmasi gerekmektedir.

1. Miidahalenin Yapilmasi Ag¢isindan De-
gerlendirilmesi

Ana ortaklik fiilen hakimiyetini oy giicii ile
sagladigy icin fiili hdkimiyette hakim ortakligin en
onemli silah1 oy giiciidiir’. Zira tam hakimiyet bu-
lunmadigr stirece miidahale, topluluk hakiminin
bagli ortaklig yerlestirilen yoneticiler, genel kurul
ve yonetim kurulundaki giicti ve gesitli sekilde ytirti-
tillen telkinler, vaatler ve baskilar vasitasiyla belirli
bir sekilde davranmaya veya kacinmaya “yoneltme-
si” (TTK m. 1) seklinde ger¢eklestirilecektir (TTK
m. 295/1).

Yoneltme ise bagh ortaklik agisindan hukuken
baglayici etkiye sahip degildir””. Zira bagl ortaklik
organlar1 etkinligini yitirmemekte ve topluluk ha-
kimi ortaklik yerine gegerek karar vermemektedir.
Bagli ortakligin s6z konusu yoneltmeye riayet edip
etmeme konusunda da kesin bir takdir yetkisi bu-
lunmaktadir’®. Ancak halka acik ortakliklar acisin-
dan hakim ortakligin oy giicii elinden alinmaktadir.
TTK hitkiimleri ile topluluk politikas1 bulunmasi
mesru goriiliirken iliskili taraf islemlerine iligkin dii-
zenleme ile hakim ortakligin karar mekanizmasinda
yer almasi engellenmektedir. Bu durumda azinlk
ortakligin yonetim davranisini belirleyecektir.

73  GOKTURK, s. 35.

74  SENER, s.171,174; NILSSON (2009), 5. 97.
75  TEKINALP, s. 609.

76  TEKINALP, s. 609, 642.

77  GOKTURK, s. 64.

78  GOKTURK, s. 53.
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2. Ortakliklar Toplulugunda Fiili Hakimi-
yet Bulunmasi Durumunda

Yonetim, i¢ ve dis iliskiye yonelik karar alin-
masini ve uygulanmasini ifade eder. Kontrol ise y6-
netimi yonlendirme gtictidiir. “Kontrol”, eldeki 6zel
glice dayali olarak anonim ortaklik iglerinin belli bir
yonde ytriitiilmesinin saglanmasidir. Kural olarak
pay sahiplerindedir ve genel kuruldaki oy ¢ogunlu-
gunun elde bulundurulmasi veya bagka bir surette
yonetim organinda karar alabilecek ¢cogunlukta tiye
seciminin saglanabilmesi ile gergeklestirilir”. Kont-
rol unsurundan hareketle bir ticaret ortakliginin
diger bir ticaret ortakliginin, dogrudan veya dolaylt
olarak; oy haklarinin ¢ogunluguna sahip olmasi®,
yonetim organinda karar alabilecek ¢ogunlukta
iye sec¢imini saglayabilmesi® sartlarindan birinin
bulunmasi veya bir sozlesmeyle saglanan oy hakk:
¢ogunlugunun bulunmasi® durumunda ortakliklar
toplulugunun varlig1 kabul edilir (TTK m. 195/1/a).
S6z konusu topluluk fiili ortakliklar toplulugudur ve
hukukumuzda kontrole (istirake) dayanir. Yonetim
kurulunda karar alacak sayida tiyeye sahip olmak
suretiyle gerceklestirilir®®. Burada ayrica bir sozles-
me olmadig siirece, Alman Hukukundaki basit fi-
ili konzernde® oldugu gibi, baglayici talimat verme
yetkisi bulunmaz.

Belirtilen olgulardan birinin bulunmas1 du-
rumunda ortakliklar toplulugunun varligi kabul
edilir (faraziye) ve bunun aksi kanitlanamaz®. Yani
kontrol matematiksel bir olgudur® ve hakimiyetin
fillen uygulanabilme olanag: yeterli sayilir¥. Ana
ortakligin hakimiyetini kullanip kullanilmadigina

79  PASLI, s. 345,346.

80  Soz konusu diizenlemede paylarin cogunluguna sahip bulunmak
degil oy hakkinin cogunluguna sahip olmak bir hakimiyet araci
olarak kabul edilmektedir. TTK 195. Madde Gerekgesi. Bu agidan
oyda imtiyaz da hakimiyet tesisi acisindan bir mekanizma olarak
kabul edilebilir. UYGUN, ibrahim Doguhan (2015) Sirketler Top-
lulugu Hukukunda Paysahipligi Haklarina Dayali Hakimiyet,
istanbul, On iki Levha Yayincilik, s. 58, 59.

81  Ortaklik s6zlesmesi uyarinca, yonetim organinda karar alabilecek
¢ogunlukta tiye secimini saglayabilme hakkini haiz olmasi (TTK m.
195/1/a/2).

82  Kendi oy haklar yaninda, bir sézlesmeye dayanarak, tek basina
veya diger pay sahipleriyle birlikte, oy haklarinin cogunlugunu
olusturmasi (TTK m. 195/1/a/3).

83  TEKINALP,s.619.

84  NILSSON (2009), s. 49; EMINOGLU, Cafer (2013) Konzern/Gesells-
chaftengruppe, Osterreich-Turkei-EU Einrechtsvergleich, istan-
bul, On Iki Levha Yayincilik. S. 11; BOYACIOGLU, Cumhur (2006),
KonzernKavrami, Ankara, Nobel Yayin Dagitim, s. 117.

85  TTK195. Madde Gerekgesi.

86  PULASLI, (2014), s. 306; NILSSON (2009), s. 81.

87  Alman Hukukunda, konzern’in kabuli icin hakimiyetin fiilen kulla-
nilmasi gerekirken; hakimiyetin kabulii(Bkz. BOYACIOGLU, s. 118,
165); bu kapsamda topluluk olusturulmasi igin potansiyel yeterli
sayllmaktadir.

bakilmaz; hatta yoneltmenin bulunmadiginin ispa-
tina (yani hakimiyetin kullanilmamasina) bir sonug
baglanmaz®.

fliskili taraf iglemlerine yonelik SerPK m. 17/3
diizenlemesi ikincil mevzuatla birlikte degerlendi-
rildiginde hakim ortakligin topluluk iiyesi bir ortak-
ligin yonetim kurulu ve genel kurulda karar siirecine
katilmalarinin engellendigi goriilecektir. Yani iliskili
taraflar yonetim kurulunda karar alabilecek ¢ogun-
lukta iiye secimi saglayacak ancak s6z konusu tiyeler
iligkili taraf islemlerinde karar alma siirecine katila-
mayacak veya hakim ortaklik genel kurulda oylarin
¢ogunluguna sahip olacak ancak s6z konusu oy hak-
larmni iligkili taraf islemlerindekullanamayacaktir®.
Ayrica iligkili taraf islemlerine dayanak olusturmak
tizere bir yonetim kurulu karar1 alinmas: gerekecek
ve hakim ortaklik tarafindan segilen yonetim kuru-
lu tyeleri s6z konusu kurulda oy kullanamayacak-
tir. Bu nedenle iligkili taraf islemlerine iligskin olarak
hakimiyet sartlarinin matematiksel olarak saglana-
mayacagimnin yani hdkim ortakligin oy haklarinin
¢ogunluguna sahip olamayacaginin veya yonetim
organinda karar alabilecek ¢ogunlukta iiye se¢imi-
ni saglama sartini yerine getirmeyeceginin kabulii
gerekir®. Sonug olarak ise iligkili taraf islemlerine
iliskin sermaye piyasas1 mevzuati ile fiili hakimi-
yetkurulmasininhukuken engellendigi; bu nedenle
TTK m. 195/1/adaki faraziyenin uygulanamayacagi
sOylenebilir. Ancak hikimiyetin tek araci yonetim
kurulu diyelerinin giicii ve oy degildir. Yonlendirme
cesitli gekillerde yiiriitiilen telkinler, baskilar vaatler
suretiyle de gergeklestirilebilir’'. Bu nedenle sirf ana
ortakligin karar alma prosediiriine katilamamasi ne-
deniyle ortakliklar toplulugu hiikiimlerinden muaf

88  PULASLI, (2012), s. 265.

89  Ticaret ortakhginin baska bir ticaret ortakhdinin paylarinin co-
gunluguna veya onu yonetebilecek kararlari alabilecek miktarda
paylarina sahip bulunmasi, hakimiyetin varligina karine olarak
kabul edilmektedir (TTK m. 195/2). S6z konusu hususlar belirtilen
durum icin de gecerlidir. Ayrica bu durumda mevcut oylarin fiili
duruma etkisine bakilmalidir. NILSSON (2009), s. 423, 425.

90 TTK m. 195/1/a diizenlemesinin lafzi olarak yorumlanmasi du-
rumunda hakim ortakhgin SerPK m. 17/3'te yer alan proseduru
yerine getirerek hakimiyet kullanmadigini kanitlayamamasi veya
s6z konusu duruma bir sonug baglanmamasi gerekir. Ancak hu-
kukumuzda sozlesme degisiklerinde paydaki imtiyaz haklarinin
etkisizlesmesi (TTK m. 479) veya temel kararlara iliskin olarak farkl
nisaplar aranmasi nedeniyle hakim ortakligin TTK m. 195/1/a'daki
kontrol sartlarint matematiksel olarak gerceklestirememesi miim-
kiindir. Bu durumda nasil kontroliin varligindan bahsedilemezse
iliskili taraf islemlerine iliskin olarak da SerPKm. 17/3 kapsaminda
genel kurul ve yonetim kurulunda oy kullanilamamasi nedeniyle
kontroliin varligindan bahsedilememesi gerekir. TTK m. 195'da
pay yerine oy kavramindan bahsedilmesi ve TTK m. 196'da “kulla-
nilabilir oy haklarinin toplami’ndan bahsedilmesi fiili oy sayisinin
hesaba katilmasini hakli kilar niteliktedir.

91  TEKINALP, s.642.
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tutulmasi yoniindeki saptamanin menfaatler denge-
sine uygun diigmeyecegi savunulabilir. Ancak vaat
ve telkinin kontrol manasina gelmeyecegi de agiktir.
Bu durumda vaat ve telkinler TTK m. 195/1/b “bas-
ka bir yolla hakimiyeti altinda tutma” kapsaminda
degerlendirilebilir. Ayrica topluluk hiikiimlerinin
birlesme, béliinme, tiir degistirme kararlarinin alin-
masinda oldugu gibi ig iliskiye yonelik ve iligkili ta-
raf islemi kapsaminda goriilmeyen bir kapsami da
bulunmaktadir. Kontrole dayali topluluk hiikiim-
lerinin halka agik anonim ortakliklara s6z konusu
kapsamda da uygulama aln1 bulacaktir.

3. Sozlesmesel Ortakliklar Toplulugunun
Bulunmasi Durumunda

TTK m 195/1/b hitkmiine goére ana ortakligin
istiraki olan ortakliklar1 bor¢lar hukuku anlaminda
bir sozlesme ile veya baska yollarla® hakimiyeti al-
tinda tutmasi durumunda®da ortakliklar toplulugu-
nun varlig1 kabul edilmektedir. Goriildiigii tizere or-
takliklar toplulugu sézlesmeyle de olusturulabilir®.
Bu durumda hakim ortaklik hakimiyetini s6zles-
menin kendisine verdigi yetkiye dayanarak sozles-
menin diger tarafina verdigi talimatlarla kullanir®.
Hakimiyet sozlesmesi hékim tarafa muhakkak
baglayici ve bagh tarafin uymakla yikiimli oldu-
gu talimat verme yetkisini saglamalidir®. Sozlesme
her iki tarafin genel kurulu tarafindan onaylanir”.
Sozlesmenin gegerli olmasi igin yazili yapilmasi ve
ticaret siciline tescil ve ilan edilmesi gerekir (TTK
m. 198/3). Burada ana ortakligin sorumluluk se-
bebi de farklilasacaktir. Denklestirme yapilmamasi
durumunda fiili ortakliklar toplulugunda haksiz fiil
sorumlulugu s6z konusu iken sozlesmesel ortaklik-
lar toplulugu bulunmasi durumunda ana ortakligin
sorumlugun kaynagini s6zlesmeye aykirilik olustu-

92 Hakimiyet saglama yollarinin sinirlandiriimadigi; hakimiyetin bas-
ka yollarla da saglanabilecedi TTK m. 195/1/b'de diizenlenmistir.

93 PULASLI (2014), 314; NILSSON, Giil Okutan (2015), “Tiirk Ticaret
Kanununda Sirketler Toplulugunun Ana Hatlar1” SENOCAK Ke-
mal Turk-Alman Marka Hukukunda Giincel gelismeler ve Tiirk-Al-
man Sirketler Toplulugu Hukuku Uluslararasi Sempozyumlari, 15
- 16 Mayis 2014, Istanbul, Tiirkiye Tekstil Sanayii isverenleri Sendi-
kasi, 2015, (s. 239-256). S. 244.

94 GOKTURK, s6z konusu sézlesmenin taraflarinin, topluluk birimle-
ri olmasi gerektigini belirtmektedir. GOKTURK, s. 28. Ayni yénde
TEKINALP, 5. 625. TTK gerekcesinde ise topluluk birimleri arasinda
yapilmasi zorunlu olmayan pay sahipleri soézlesmesi ve diger ha-
kimiyet yontemlerinin madde kapsamina girdigi belirtiimektedir
TTK 195. Madde Gerekgesi.

95  TEKINALP, s. 620.

96  TEKINALP, s.621.

97  THEUSINGER, s. 281.

racaktir®.Burada ayrica bagh ortaklik yonetim ku-
rulunun TTK m. 553 anlaminda sorumlulugu soz
konusu olur ve bagl ortaklik yoneticilerine sozles-
menin ihlali dolayisiyla genel hiikiimlere gore taz-
minat davast agilabilir®.

Sozlesmesel ortakliklar toplulugunun iliskili
taraf islemi olarak kabul edilip edilemeyeceginin be-
lirlenmesi gerekmektedir. Zira iligkili taraf iglemleri
acisindan baglilik unsuru TTK m. 195 kapsaminda
degil TMS 24 agisindan belirlenir. Kontrol unsuru
TMS 24 gondermesi ile TFRS 10’ gore belirlenmek-
tedir. Burada ise belirli bir oy ¢oklugu aranmamak-
ta; belirli gostergeler yeterli sayilmaktadir (TFRS
10 p. 7).Sozlesmesel toplulugun belirtilen sartlar:
sagladigy ise kuskusuzdur'®. Bu nedenle SerPK m.
17/3de yer alan prosediir,sozlesmesel topluluklara
da uygulama alani bulacaktir. Zorunluluk bulun-
makla birlikte ana ortakligin bagl ortaklik yonetim
kurulunda temsilcisi bulunmasi durumunda, soz
konusu kisi iligkili taraf iglemlerinde oy kullana-
mayacak;ayni sekilde genel kuruldaki oylamalarda
ana ortaklik oyhaklarini kullanamayacaktir. Ancak
burada sozlesmesel bir iliski s6z konusu oldugu i¢in
yonetim kurulunun hakimiyet s6zlesmesine uyma-
mast,bagl ortakligin ve bu kapsamda yonetim kuru-
lunun sorumluluguna yol agacag gibi kararin genel
kurula birakilmasi da bagl ortakligin ve yonetim
kurulunun sorumlulugunu kaldirmayacaktir.

E. ARA SONUC

SerPKda iligkili taraf iglemlerine iligkin ola-
rak taraflarin sorumluluguna iligkin bir diizenle-
meye yer verilmemis ancak kararin alinigina iligkin
bir prosediire yer verilmistir. Topluluk hiikiimleri
ise genis ¢apli koruma hiikiimleridir. Bu a¢idan
TTKnin ortakliklar topluluguna iliskin hiikiimle-
rinin uygulama alaninin tespiti ve bagdastirilmasi
gerekmektedir.

Miskili taraf islemleri baz1 kisileri ve ayn1 gru-
bun tiiyesi (ortakliklar toplulugu), istiraki ve is or-
taklig1 bulunan ortakliklar: kapsamina almaktadir.
Bu kapsamda iligkili taraf iglemleri ortaklikla islem
yapma ve ortakliga bor¢lanma yasag1 veya yonetim
kurulunun 6zen yiikiimliiliigi kapsaminda oldugu
gibi ortakligin {iclincii kisilerle olan iligkilerinde

98  AKIN, irfan(2014) Sirketler Toplulugu Sorumluluk Hukuku, An-
kara, Seckin.S.181.

99  TEKINALP,s.612.

100 Bkz. yukarida 33 nolu dipnot.
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ortaklik menfaatinin yabanci menfaatlere {istiin
tutulmas: yoniinde bir diizenlemedir. Ortakliklar
toplulugu hiikiimleri ise iliskili taraflardan yalnizca
ayn1 grubun iiyesi isletmeleri diizenlemekte; ancak
s6z konusu ortakliklarin hem iigiincii sahis sifatiy-
la ortaklikla yaptig1 islemleri hem de bagh ortakliga
iliskin karar alma siirecini ve hatta temel karar1 kap-
samina almaktadir. Topluluk diizenlemeleri, toplu-
luk menfaatinin ayni zamanda ortaklik menfaati an-
lamina gelecegi ve toplulugu olusturan ortakliklarin
bireysel menfaatinden {iistiin tutulabilecegi yoniinde
Ozel bir diizenlemedir.

Fiili ortakliklar toplulugu, TTKnin ortakliklar
toplulugu hiikiimlerinin temelini olusturmaktadir.
Sozlesmesel ortakliklar toplulugu veya taraflar ara-
sinda ayrica sozlesme bulunmadigr siirece ortak-
liklar toplulugunda ortakligin en énemli miidahale
aracini, hakim ortakligin yénetim kurulu ve genel
kuruldaki oy giicii olusturmaktadir. Ancak iligkili
taraf iglemlerinin SerPK m. 17/3’te yer alan pro-
sediire baglanmasiyla, topluluk ortakliklarindan
birinin halka acik bir anonim ortaklik olmasi du-
rumunda, hakim ortakligin s6z konusu miidahale
olanag: elinden alinmaktadir. Bu nedenle taraflar
acisindan 6zellik arz eden belirli islem guruplarimin
topluluk islemi olarak goériilmesi ve kontrole dayali
topluluk hiikiimlerinin uygulanmast fiilen engellen-
mektedir.Bir 6rnekle somutlagtirmak gerekirse; A
Ortaklig1, B ve C Ortakliklarinin ¢ati ortakligidir. B
Ortakliginda %60 paya; halka agik C Ortakliginda
ise % 70 paya sahiptir. Sirketlerin genel kurullarmn-
daki oy haklar1 da belirtilen oranlardadur. A, her iki
sirketin yonetim kurulunda da ¢ogunluk tyeye se-
¢imini saglamustir. C sirketinin halka agiklik orani
9%5°tir; %25 hissesi ise Xk aittir. Anin lisans transferi
yapmak istemesi veya tesislerini yeniletmek isteme-
mesi (TTK m. 202/1) durumunda, B Ortakliginda,
kararin alim agamasina katilabilecektir. C Ortaklig
acisindan ise yonetim kurulunda iligkili taraf niteli-
gindeki yonetim kurulu iiyeleri oy kullanamayacak;
genel kurul karar1 alinmasinda ise %25 oyla X, belir-
leyici rol oynayacaktir. Oysa bagl ortaklik yaninda,
hakim ortaklik ve pay sahipleri de modern topluluk
hukukunun koruma siijeleri icerisinde degerlendi-
rilmektedir'®. Ayrica 6rnekte gortldiigii tizere, bagl
sirketin topluluk miidahalelerinden uzak tutulmasi,
her zaman yatirimcmin korundugu anlamina gel-
memektedir. S6z konusu diizenleme ile koruma me-
kanizmalarmin islevsiz kalmasi yaninda; topluluk

101 EMINOGLU (2013), 5. 191, 288.

menfaatine yonelik politikalarin gelistirilmesi de
engellenmektedir'®.

Iligkili taraf islemleri ne SerPK m. 17/3'de ne
KYTde de tanimlanmustir. KYT'de yalnizca tama-
men farkli bir amag tagtiyan TMS 24% atif yapilmakla
yetinilmistir (KYT m. 3/1/g)'”.Kanunla diizenle-
nen ve genis koruma hitkiimleri iceren bir kurumu,
yonetmeligin bir standarda yaptig1 atif nedeniyle,
yurirliikten kaldirilmasininnormlar hiyerarsisine
aykir1 oldugu ve yasama faaliyetini gerektirecegi
aciktir. Halka acgik ortakliklarda islemlerin piyasa
sartlarinda gergeklestirilmesi ve pay sahipleri top-
lulugu hitkiimlerinin uygulanmamasi tercih edile-
cekse, s0z konusu hususun SerPK m.27/3 diizenle-
mesinde oldugu gibi acikea belirtilmesi gerekir. Bu
nedenle iligkili taraf iglemleri agisindan TMS 24’tin
ortakliklar toplulugunu iligkili taraf olarak kabul
eden hitkmiintin uygulama kabiliyetinin bulunma-
dig1 ve TTKnin ortakliklar toplulugu hitkiimleri-
ne oncelik verilmesi gerektigi sonucuna ulagilmasi
gerekir. S6z konusu husus mevcut sistemin elestiri-
sinden ziyade kanunla diizenlenen bir hususun yo6-
netmelikle yiiriirliikten kaldirilamayacagi yani bir
yasama faaliyeti gerektirdigi yoniinde bir tespitten
ibarettir. Ancak mevcut diizenlemenin SerPK’nin
amaci ile bagdasmadig1 da belirtilebilir.Zira ikili ta-
raf islemlerine iliskin SerPK m. 17/3 diizenlemesi-
nin uygulanmasi neticesinde ortaklik azligin yoneti-
mine terk edilecektir ve diizenlemenin amacinin bu
olmayacag: ise agikardir (SerPK m. 1).

F. SORUMLULUK ACISINDAN YAPILAN
DEGERLENDIRME

TTKnin ortakliklar topluluguna iligkin hii-
kiimleri agisindan hakimiyetin bizatihi kullanilmas:
degil kayip verecek sekilde kullanilmasi hukuka ay-
kir1 olarak kabul edilir'®. Belirtilen islemlere kaybin
s6z konusu faaliyet yili icinde fiilen denklestirilmesi

102 Topluluk diizenlemeleri ile yalnizca koruma mekanizmalari gelis-
tirilmemis; topluluk menfaatine yonelik politikalarin gelistirilmesi
de mesru gériilmistiir. EMINOGLU, Cafer (2014), Tiirk Ticaret Ka-
nunu’nda Kurumsal Yonetim, istanbul, On iki Levha Yayincilik, s.
205.

103 TMS 24 ile iliskili taraflar arasinda gergeklestirilen islemlerin ti-
caret hayatinin normal bir pargasi oldugu ve piyasa kosullarinda
gerceklesmeyebilecegi pesinen kabul edilmistir (TMS 24 p. 5, 6).
S6z konusu diizenlemenin amaci ise ortakliklari yalnizca konso-
lide finansal tablo hazirlamakla ve sunmakla yGkimlu tutmaktir.
Bu nedenle standartta ortakliklar toplulugunun iliskili taraf olarak
gorulmesi hatta kamu hizmeti ortakliklari ve devlet makamlarinin
iliskili taraf olarak kabulu icin ortakliklar toplulugunun bulunmasi-
ni (TMS 24 p. 11) bir unsur olarak aramasi dogaldir.

104 NILSSON (2015), s. 246.
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veya kaybin nasil ve ne zaman denklestirileceginin
belirtilmesi suretiyle en ge¢ o faaliyet y1l1 sonuna ka-
dar, bagl ortakliga denk degerde bir istem hakki'®
taninmasi durumunda izin verilmektedir (TTK m.
202/1/b). Kaybin meydana gelmesinde hakim ortak-
ligin kusurlu olmasi da gerekmez. Ancak hakim or-
taklik yonetim kurulununsorumlu tutulabilmesi i¢in
kusur sart1 aranir'®. Kayba sebebiyet veren iglemin,
ayni1 veya benzer kosullar altinda, ortaklik menfaat-
lerini diiriistlitk kuralina uygun olarak goézeten ve
tedbirli bir yoneticinin 6zeniyle hareket eden, ba-
gimsiz bir ortakligin yonetim kurulu iiyeleri tarafin-
dan da yapilabilecegi veya yapilmasindan kaginila-
bileceginin ispat1 hilinde tazminata hiikmedilemez
(TTK m. 202/1/d). Dava hakki, bagh ortakligin pay
sahiplerine ve alacaklilarina verilmistir. Bagl ortak-
liga ise dava hakki taninmamigtir. Ancak bagl or-
takligin haksiz fiil hitkiimlerine gére dava agmasina
engel bulunmamaktadir'””. Ortakliklar topluluguna
iliskin TTK diizenlemeleri fiili ortakliklar toplulugu
temel alinarak olusturulmugtur'®.

Ortakliklar toplulugunda bagl ortakligin hal-
ka acik bir anonim ortaklik olmasi ve kararlarin
hakimiyet giicti kullanilmak suretiyle aldirilma-
st durumunda, ortiilii kazang aktarim yasagina ve
ortakliklar topluluguna iligkin hitkiimlerin birlikte
degerlendirilmesi gerekir'®. Bu kapsamda iliskili
taraflar arasindaki ticari iligkilerde sadece piyasa ko-
sullarinin belirleyici olmasi bir unsur olarak aran-
mamakla birlikte''® s6z konusu amacin varhigindan
bahsedilmektedir'!!. Bu ise diizenlemeler arasinda
amag zithgimin bulundugunu ve diizenlemelerden
birisine oncelik verilmesi gerektigini gostermek-
tedir. Ayrica iligkili taraf islemlerine iliskin diizen-

105 Denklestire tutari, hakim ortakhdin elde edecegi menfaat mikta-
n degil; bagh ortakhigin ugrayacagi kayip miktaridir. Bu nedenle
denklestirme miktari, bagli ortakhgin kayip miktarini asamayacagi
gibi kaybin bulunmamasi durumunda denklestirmeye de gerek
kalmayacaktir. Bkz. EMINOGLU (2014), s. 173.

106 TEKINALP, s. 643; THEUSINGER, s. 279, 280.

107 POROY Reha/ TEKINALP, Unal / CAMOGLU Ersin, (2014) Ortaklik-
lar Hukuku I, istanbul, Vedat Kitapcilik, s. 434, 435.

108 TEKINALP,s.612.

109 MANAVGAT, s. 427.

110 MANAVGAT, s. 388.

111 Bagh ortakhiginin halka agik bir otaklik olmasi durumunda kaybin
denklestirilmesi sartiyla transferler veya islemler ortilt kazang
aktarim yasagi kapsaminda da kabul edilmez (SerPK m.21/1,2).
Doktrinde s6z konusu hususta goris birligi bulunmakla birlikte
denklestirme zamanina iliskin goriis ayriliklari bulunmaktadir.
GOKTURK, TTK'nin topluluk hiikiimlerine éncelik verilmesi ge-
rektigi goristindedir. GOKTURK, s. 361. Manavgat ise TTK m.
202/1/a hiikmii ile SerPK m. 21 hiikiimlerinin birlikte degerlendi-
rilmesi gerektigi; s6z konusu hiikmiin sermaye piyasasinin 6zellik-
lerine uygun yorumlandiginda kaybin yillik finansal tabloya yansi-
ma degil kamuya agiklanmadan once fiilen denklestirilmesi veya
giderilmesinin gerekecegi gorusiindedir MANAVGAT, s. 427, 429.

lemede s6z konusu prosediir disinda sorumluluk
hitkiimlerine ve koruma mekanizmalarina yer veril-
memistir. Ortakliklar toplulugunda ¢ikar ¢atigmala-
r1; hakimiyetin hukuka aykir1 kullanilmasindan do-
gan sorumluluk, tam hékimiyet halinde sorumluluk
ve giivenden dogan sorumluluk'? hiikiimleri gibi
cesitli kisilerin sorumluluguna yer verilmek sure-
tiyle engellenmeye ¢alisilmistir'”®. Benzer olmasina
ragmen azinlik ve alacaklilar i¢in risk olusturan is-
lemler fark: kurallara tabi tutulmustur'*. Topluluk
hukukunda ortaklikla isleme giren tarafin kontrol
ortaklig1 olmasi durumunda ortakliklar toplulugu
hukuku ile s6z konusu zarara kars: koruma sagla-
nir'®. Ayrica bildirim, bilgi alma ve 6zel denetim
talep etme ve bagimlilik raporlari gibi raporlarla
olusan genis bir koruma mekanizmasi gerceklestiril-
mistir''S. SerPK m. 17/3 diizenlemesi ile halka agik
ortakliklarin topluluk miidahaleden uzak tutulma-
st amaglanmaktadir. Ancak s6z konusu diizenleme,
pay sahipleri ve alacaklilarin,belirli islemler acisin-
dan, ortakliklar toplulugunun koruma hiikiimlerin-
den yararlanamamasi sonucunu doguracaktir. Bu
nedenle olmas: gereken hukuk agisindan da hukuk
sistemimize yabanci ve sistemi bozan bir diizenle-
menin kabulii yerine ortakliklar toplulugu hiikiim-
lerine 6ncelik verilmesi yerinde olacaktir.

A. BILGILENDIRME YUKUMLULUGU
VE DiGER YUKUMLULUKLER

Hakim ortakligin azligin paylarini satinal-
ma hakkina iliskin TTK m. 208 hitkmii halka agik
anonim ortakliklar agisindan uygulanmaz (SerPK
m. 27/3). S6z konusu hitkiim haricindeki TTK hii-
kiimleri topluluk ortakliklarindan birinin halka agik
anonim ortaklik niteligi tastmasi durumunda da uy-

112 S6z konusu diizenlemenin hareket noktasi; topluluk adi, markasi,
logo ve slogani gibi ortaklik toplulugunun itibarini olusturan
unsurlarin, hakim ortakhigin agik veya ortulu izniyle topluluk
dahilinde bir ortaklikca; topluluk itibarindan yararlanacak sekilde
kullanilmasi sonucu, ti¢tinci kisilerde bir gtiven olusmasidir. AKER,
Halit, (2008) “Turk Sirketler Hukukunda Yeni Bir Kurum: “Hakim
Sirketin Glivenden Dogan Sorumlulugu” (TTK Tasarist m. 209):
isvicre Federal Mahkemesi Kararlari Isiginda Bir Degerlendirme’,
Ankara Universitesi Hukuk Fakiiltesi Dergisi, C. 57, S. 4, 5. 1-98.
s 11. Bu kapsamda koruma agiklamasindan dogan sorumluluktan
bahsedilebilir. Ana ortakligin, 6zellikle, bagh ortakhgin kredi
ihtiyacinin karsilanmasinda kefaleti veya garantisi olmaksizin
patronaj aciklamasi yapmasi veya zimnen yetki verilmesi
nedeniyle sorumlu tutulmasi s6z konusu olabilecektir. PULASLI
(2007), s. 270; AKIN, s. 172.

113 GOKTURK, s. 46.

114 BAYER/SELENTIN, s.7.

115 FLEISCHER,s. 2700.

116 Alman Hukuku agisindan bkz. FLEISCHER, s. 2697.
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gulama alan1 bulacaktir. Bu kapsamda bagli ve hé-
kimortaklik raporlar1 ve bilgi alma hakkina iliskin
diizenlemeler, hakim ortaklik yonetim kurulu iiyele-
rinin bilgi alma hakki (TTK m. 199/4), bagli ortakli-
gin bilgi vermekten kaginma hakki: (TTK m.199/4),
hakimortakligin pay sahiplerinin bagh ortakliklar
hakkinda bilgi alma hakk: (TTK m.200/1) gibi di-
zenlemeler, bagli ortakligin her pay sahibinin 6zel
denetci talep hakk: (TTK m. 207) bagh ortakliklar-
dan birinin halka agik bir ortaklik oldugu durum-
larda da uygulama alani bulacaktir. Hakim ortak-
liginhakimiyetin kotiiye kullanilmasmnin bir tiiri
olarak hakim ortaklik organlarinin verdigi talimat-
lardan kaynaklanan sorumluluk davasi, 6zel olarak
diizenlenmistir. Ayni sekilde karsihikls istirak (TTK
m. 201), bildirim, tescil ve ilan yiikiimliiliigii ve hak-
larin donmasi (TTK m.198/2), hiikiimleri de iligkili
taraf islemlerine uygulama alani bulacaktir.

SONUC

Ticaret ortakliklar: iktisadi amaglarla topluluk
olusturur ve faaliyetlerinin bir kismini topluluk or-
takliklar1 tizerinden siirdiirir. [liskili taraf olarak ni-
telendirilebilen s6z konusu isletmeler birbirlerinin
kar veya zarari ile finansal durumu tizerinde etkili
olabilir veya iligkili taraflar arasinda gerceklestirilen
islemler tigiincii kisilerle yapilan islemlerle ayn1 tu-
tarlarda gerceklesmeyebilir. Bir islemin iligkili islem
olarak kabulii i¢in taraflar arasinda bir hukuki islem
bulunmasina da gerek yoktur.

TTKnin ortakliklar topluluguna iliskin hi-
kiimlerinde belirtilen islemlere; kaybin s6z konusu
faaliyet yili icinde, fiilen denklestirilmesi veya kay-
bin nasil ve ne zaman denklestirileceginin belirtil-
mesi suretiyle; en ge¢ o faaliyet yili sonuna kadar
bagli ortakliga denk degerde bir istem hakk: tanin-
mas1 durumunda izin verilmektedir (TTK m. 202).

Hukukumuzda iligkili taraf iglemleri TMS24
—iligkili taraf agiklamalar1 seklinde muhasebe stan-
dard1 olarak yer almaktadir. Bunun haricinde gii-
venli kurulus ilkesi (TTK m. 343), yonetim kurulu
tyelerinin miizakerelere katilma yasagi (TTK m.
393), ortaklikla islem yapma ve ortaklia bor¢lan-
ma yasagl (TTK m. 395), yonetim kurulu tiyelerinin
Ozen ve baghilik yikimliligi (TTK m. 369) gibi,
iligkili taraf islemlerine iliskin olarak dolayl1 da olsa
koruma saglayan, hiikiimler bulunmaktadir.

Mligkili taraf iglemleri, SerPK m. 17/3’te halka
acik anonim ortakliklarda kurumsal yonetim kapsa-
minda 6zel bir diizenlemeye kavusturulmustur. S6z
konusu diizenlemeye anglosakson hukukuna yakin
goriilen ve kurumsal yonetim kapsaminda hazirla-
nan 2007/36/AT sayili direktifinde degisiklik yapil-
masina iliskin 2014/213 Sayili Direktif Taslagina
eklenmesi 6nerilen 9/c maddesi kaynaklik olustur-
maktadur. [lgili diizenlemede, halka agik anonim or-
takliklara; iligkili taraflarca gergeklestirilecek, kurul-
ca belirlenen islemlere baslanmadan 6nce, yapilacak
islemin esaslarini belirleyen bir yonetim kurulu ka-
rar1 alinmas: yiikiimliiligi yiiklenmektedir.

Mligkili taraf islemi, ne SerPK'da ne KYT'de ta-
nimlanmistir. Yalnizca KYT'de TMS 24 gonderme
yapmakla yetinilmistir. TMS 24% gore; baz1 kisiler
veya yakin aile iyeleri ve isletmeler iligkili taraf ola-
rak kabul edilmektedir. fligkili taraf islemleri konu-
sunda finansal raporlama amaci tagiyan muhasebe
standartlarina atif yapilmasi s6z konusu standartla-
rin finansal raporlamaya uygun olmakla birlikte is-
lemi fiziksel olarak sinirlandirmaya uygun bir kriter
olmadig gerekgesiyle elestiriye maruz kalmaktadir.
Ayrica TMS 24 hitkiimleri yonetim ve kontrol ol-
gusunun belirlenmesinde, TTK m. 195 ve sermaye
piyasast mevzuatinin “yonetim kontrolii kavramin-
dan” tamamen farkl: ilkeler getirmek suretiyle, ilis-
kili taraf kavramina 6zel bir anlam yiiklemektedir.
Bu nedenle normatiflikten uzak s6z konusu diizen-
leme, TTK sistemiyle bagdasmadig1 gibi sermaye pi-
yasast mevzuatimizla da bagdasmamaktadir.

SerPK m.17/3% gore esiklerin agilmasi olarak
adlandirilan ilke geregince Sermaye Piyasasi Kuru-
lunca belirlenen iligkili taraf iglemleriyapilmadan
once degerleme yapilmasi ve bir yonetim kurulu
karar1 alinmasi gerekecektir. Konunun goriisiilecegi
yonetim kurulunda iligkili taraf niteligindeki yone-
tim kurulu dyeleri oy kullanamayacaktir. Belirli bir
esigi asan iligkili taraf islemleri ise bagimsiz yonetim
kurulu iyelerinin olumlu oy kullanmas: seklinde
gerceklesen Ozel karar alma siirecinebaglanmustir.
Belirtilen siirecin saglanamamasi halinde, s6z ko-
nusu durum isleme iligkin yeterli bilgiyi icerecek se-
kilde KAP’ta agiklanir ve islem genel kurul onayina
sunulur. S6z konusu diizenleme temsile iligkin bir
diizenleme degildir. Islem yine temsile yetkili olan-
lar tarafindan yerine getirilecek, yalnizca yonetim
kurulu karar1 s6z konusu isleme dayanak tegkil ede-
cektir. Yaygin ve siireklilik arz eden islemlerin de yo-
netim kurulu kararina dayanmasi ve bir hesap done-
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mi igerisinde belirli bir orana ulasmas: durumunda
rapor hazirlanmasi ve KAP’ta agiklanmasi gerekir.

Ortakliklar toplulugu, iki veya daha fazla huku-
ken birbirinden bagimsiz isletmenin (AktG m. 18/2)
hékim ortakliga yasada 6ngoriilen kontrol 6l¢iitiine
veya bir sozlenmeye uygun olarak dogrudan veya
dolayli olarak bagli bulunmas: durumunda, ana or-
taklik ve yavru ortakliklarin olusturdugu yap: ola-
rak tanimlanabilir (TTK m. 195/4). Bagli bulunmak
veya bagimlilikla ifade edilen, ortakliklar arasinda-
ki herhangi bir irtibat degil; yapisal 6zelliklerinden
kaynaklanan ve ortakliklar hukuku gercevesinde
aktarilan bagimlilik iligkisi olarak nitelendirilebile-
cek baglantinin bulunmasidir'V’. Goriilldagt tizere
topluluk diizenlemesi, iligkili taraf islemlerini ticari
hayatin bir gercegi olarak goriir ve tigiincii kisilerle
gergeklestirilen iglemlerle ayn: oranda gergeklesme-
yecegini; topluluk menfaatlerinin 6n planda tutu-
labilecegini kabul ederken halka ac¢ik ortakliklarda
iligkili taraf islemlerinin kanuni bir unsur olmamak-
la birlikte piyasa kosullarinda ger¢eklesmesi beklen-
mektedir. Bu nedenle diizenlemelerin amaglarinin
zithik icerdigi kabul edilmektedir. Bu nedenle s6z
konusu hitkiimlerin nasil bagdastirilacaginin belir-
lenmesi gerekecektir.

TTK, 01.07.2012 tarihinde (TTK m. 1534),
SerPK ise 30.12.2012 tarihinde yiriirliige girmistir.
Bu nedenle SerPK sonraki kanundur. SerPK ayrica
sonraki tarihli 6zel kanun olarak nitelendirilmesi
diistiniilse dahi diizenlemelerin kapsami bakimin-
dan 6zel kanun genel kanun iligkisinin bulunmadi-
ginin kabulii gerekir. Zira iliskili taraf diizenlemeleri
ile ortakliklar toplulugu hitkiimlerinin Ortiigmesi
s6z konusu olmakla birlikte kapsam bakimindan
farklilik arz etmektedir.

Ortakliklar toplulugu diizenlemelerinde kont-
rol unsuru temel alinmaktadir. Fiili hakimiyette mi-
dahale, topluluk hakiminin bagl ortaklig: yerlestiri-
len yoneticiler, genel kurul ve yonetim kurulundaki
giicii ve gesitli sekilde yiiriitiilen telkinler, vaatler ve
baskilar vasitasiyla belirli bir seklide davranmaya
veya kaginmaya yoneltmesi seklinde gerceklestirilen
baglayic1 olmayan yonlendirmelerle yerine getire-
cektir. Ancak halka acgik ortakliklar agisindan ha-
kim ortakligin oy giicii elinden alinmaktadir. TTK
hitkiimleri ile topluluk politikas: bulunmasi mesru

117 Bu nedenle arizi olarak gergeklesen veya tesadufi nitelik tasiyan
hakimiyet iliskisi, bagimhlik iliskisi olarak nitelendirilmez. Bkz. BO-
YACIOGLU, 5. 117.

goriiliirken iligkili taraf islemlerine iliskin diizenle-
me ile hakim ortakligin karar mekanizmasinda yer
almas: engellenmektedir. Bu durumda azinlk, or-
takligin yonetim davranisini belirleyecektir.

Kanunla diizenlenen ve genis koruma hiikiim-
leri igeren bir kurumun, yénetmeligin bir standarda
yaptig1 atif nedeniyle, yiirirlitkten kaldirilmasinin
normlar hiyerarsisine aykir1 oldugu ve yasama faali-
yetini gerektirecegi agiktir. Halka acik ortakliklarda
islemlerin piyasa sartlarinda gerceklestirilmesi ve
ortakliklar toplulugu hiikiimlerinin uygulanmama-
s1 tercih edilecekse, s6z konusu hususun SerPK m.
27/3 diizenlemesinde oldugu gibi agikea belirtilmesi
gerekir. Bu nedenle iligkili taraf islemleri acisindan
TMS 24’tin ortakliklar toplulugunu iligkili taraf ola-
rak kabul eden hitkmiiniin uygulama kabiliyetinin
bulunmadigr ve TTK’nin ortakliklar toplulugu hii-
kiimlerine oncelik verilmesi gerektigi sonucuna
ulagilmasi gerekir. S6z konusu husus mevcut siste-
min elestirisinden ziyade kanunla diizenlenen bir
hususun y6netmelikle yiiriirliikten kaldirilamaya-
cag1 yani bir yasama faaliyeti gerektirdigi yoniinde
bir tespitten ibarettir. Ancak mevcut diizenlemenin
SerPK’nin amaci ile bagdagsmadig: da belirtilebilir.
Zira ikili taraf islemlerine iliskin SerPK m. 17/3 di-
zenlemesinin uygulanmasi neticesinde ortaklik az-
ligin yonetimine terk edilecektir ve diizenlemenin
amacinin bu olmayacag; ise asikardir (SerPK m 1).

Ortakliklar Toplulugu hukuku bir organizas-
yon hukukudur ve hakim ortakliginmiidahale yetki-
si yaninda alacaklilar ve pay sahipleri i¢in bildirim,
bilgi alma ve 6zel denetim talep etme ve bagimlilik
raporlar1 gibi raporlarla olusan genis bir koruma
mekanizmasi icermektedir. SerPK m. 17/3 diizen-
lemesi ile halka agik ortakliklar, topluluk miidaha-
leden uzak tutulmakla birlikte pay sahiplerinin ve
alacaklilarin belirli islemler acisindan ortakliklar
toplulugunun koruma hiikiimlerinden yararlanma
olanagi ellerinden alinmis olacaktir. Bu nedenle ol-
mast gereken hukuk a¢isindan da hukuk sistemimi-
ze yabanci ve sistemi bozan bir diizenlemenin kabu-
lii yerine ortakliklar toplulugu hiikiimlerine 6ncelik
verilmesi yerinde olacaktr.
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SERBIAN CAPITAL MARKET: QUO VADIS

SIRBISTAN SERMAYE PiYASASI: QUO VADIS

Assoc. Prof. Dr. Predrag DEDEIC*

ABSTRACT

This article is dealing with present negative trends on Serbian capital market. Those trends are seen in a
way that the current bad situation can be anticipated as an opportunity . The process of revitalization must
encompass a lot of different subjects and make the balance of their interests. The need for changes is obvious
but how to make it is a challenge that is discussed in the paper. The particular measures, that have to be
incorporated to make the market deeper and wider, are analyzed thoroughly. How to change the situation where
the public companies are rushing to become closed and IPOs of new ones do not exist?

What is our capital market policy and how the harmonization, of our legislation and practice, with
EU rules is affecting market participants? How to build the capacity and independency of Serbian Securities
Commission and its relationship with Ministry of finance make more efficient? How to open the door for new
participants and new instruments such as municipal bonds, green and social bonds and other debt instruments?
Do we need IPO of state enterprises? Dilemmas and answers linked to those questions and some other, make
the substance of this article.

Keywords: investments, capital market, strategy of capital market development, initial public offering,
financial instruments.

“Fast means going slowly without interruption”
Japanese Proverb
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I. INTRODUCTION

The Serbian capital market is shallow, illiquid
and with inadequate investor base.! It suffers from
structural issues. Its depth, once achieved in the
privatization period, dramatically shrank in size.”
Strong companies keep leaving the market, while
the new ones are not taking their place. A significant
number of investment companies is experiencing
difficulties. There are no new financial instruments.
The process of harmonization with the European
Union (the EU)acquis is intensive, the regulations
are changing. However, the state of the capital mar-
ket remains run-down. The trend must be reversed,
and the development chance seized. The market
needs to prepare in time for admission to the Capi-
tal Markets Union.

The revival of the capital market should com-
mence with the adoption of a strategy, involving
all relevant stakeholders in its formulation, in the
analysis of development preconditions and models
from comparative practice. The government must
understand the importance of the capital market
development, it needs to initiate and monitor the
process. In cooperation with the line ministry, Secu-
rities Commission, stock exchange, market partici-
pants, national and foreign experts and other stake-
holders, the development of the market should be
well thought, jump-started and sustained. It is not
possible to directly apply other countries’ successful
models, but the successful practices should be used
for creating a national model. Significant effort, time
and adequate human and material resources are re-
quired in order to heal the structural disruptions
and create the preconditions for growth. The tech-
nical assistance provided by international organ-
izations in order to identify and quantify systemic
problems and finding solutions proves to be useful.’

1 The relevant international lists (FTSE list, Standard and Poor’s,
MSCl list, Dow Jones list etc.) place the Serbian capital market in
the second to the last category (the so called frontier markets).
These markets are perceived as unstable, high-risk, volatile in
prices, illiquid and less accessible. On deficiencies in classifica-
tion, please see Guerrero,Tomas (March 2013), ‘Frontier Markets:
A World of Opportunities;<http://ssrn.com/abstract=2245075>
02.03.2017,s. 3.

2 The turnover on the Belgrade Stock Exchange is dwindling (in
2016 it amounted to RSD 44.6 billion, in 2007 it was three times
as much). The Stock Exchange has kept recording losses, while the
number of companies comprising Belex 15 is decreasing.

3 For example, the EBRD technical cooperation project in the region
(Local Currency&Capital Markets Development—Cross-region-
al dormant account resolution study). More about this,<http://
www.ebrd.com/what-we-do/sectors-and-topics/local-curren-
cy-and-capital-markets.html>, 01.03.2017. Also, the Internation-
al Finance Corporation (IFC) assists in development of domestic

The prospects of economic development of Ser-
bia are linked to foreign investments,* privatization
of public companies,’ the need for adequate devel-
opment and investment of assets pooled by pension
and investment funds, support to entrepreneurs and
reliance on small and medium companies’ growth,
entailing alternative options for their financing on
the capital market. These are all requisite compo-
nents for the development of the capital market,
which should be built in the strategy.

Continuous educational and promotional ef-
forts will be required to resolve the consequences
from the past and to restore the confidence in the
capital market. The attempt at hurried capital mar-
ket development via mass privatization was short
lived in our country, as was the case in most of the
transition countries.® The new attempt must be es-
sentially different and based on market regularities/
principles.

The implementation of the strategy should re-
sultin the increase in the number of participants and
their entire capacities (a number of market partici-
pants will not be able to survive the strain of the new
conditions), in the introduction of new instruments
directed at sustainable development and a widened
investor base.” The formula for the market attrac-
tiveness is simple: a protected and equal investor,
and efficient, transparent, fair and stable operations.
The main guardian of the principles is the Securities
Commission. Therefore, thefinancial and human re-
sources of the regulator must be adequate to main-
tain the required level of expertise and autonomy
(from the state and the market participants).

capital markets. The example of Zambia, please see: IFC Invests
in Bayport Zambia's First Bond, Supporting Access to Finance
and Domestic Capital Markets, <http://ifcext.ifc.org/IFCExt/
Pressroom/IFCPressRoom.nsf/0/0161A4B20E84BA5A85257CD-
D00678C88?0opendocument>9. 03.2017.

4 There is the ever present danger of temporary investments the
so called hot money. Please see ACCA (March 2012), ‘The Rise of
Capital Markets in Emerging and Frontier Economies, <http://
www.acca.ie/zm/en/technical-activities/technical-resourc-
es-search/2012/march/capital-markets-in-emerging-economies.
html>, 1.03.2017, s. 16.

5 The previous failures are the reason more for the companies
to achieve the standards in line with the needs of prospective
investors. ACCA (March 2012). ‘The Rise of Capital Markets in
Emerging and Frontier Economies, <http://www.acca.ie/zm/en/
technical-activities/technical-resources-search/2012/march/capi-
tal-markets-in-emerging-economies.html>, 1.03.2017,s. 17.

6 Black, Bernard (2001), ‘Legal and Institutional Preconditions for
Strong Securities Markets; 48 UCLA Law Review, 5.781-782.

7 It has been estimated that a significant proportion of capital is
kept in a large number of inactive, low-value accounts. If a meth-
od for their activation was found, it would contribute to the li-
quidity of the market and potential increase in the investor base
(instead of their current status of mere beneficiaries).
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II. DEVELOPMENT PRECONDITIONS

Ratio of investment in revival of the Serbian
capital market is based on the expected welfare; it is
to bring:introduction of alternative forms of financ-
ing, alternative forms of investing, positive effect on
the fiscal deficit and wider business environment
(for example, providing the healthy competition to
bank loans). The assorted publications state an array
of positive effects: benefits on the fiscal, monetary
and exchange rate policy.® Anyhow, the capital mar-
ket development strategy must be based on a techni-
cal analysis of met requirements’® after which it will
be possible to set the direction and the dynamics
of development. After its initialization, the process
must be monitored and fine-tuned to respond to the
changes (especially bearing in mind the new tech-
nologies and market internationalization).

There are many preconditions relevant to de-
velopment. In accordance with the International
Monetary Fund (the IMF) analyses, a stable mac-
roeconomic policy is important, solid legal and in-
stitutional framework" entailing good protection of
creditors and investors, effective detection, prosecu-
tion and adequate sanctions for unlawful behavior."
Good financial reporting, professionalism and cul-
ture of compliance, incentives to companies and in-
vestors, absence of obstacles to movement of capital
and innovation, incentives to introduction of new
instruments, and continuous education and promo-
tion etc., all comprise the integral part of such legal
and business environment. There are authors calling
special attention to adequacy of financial infrastruc-
ture, size of the market (appraisal of the critical mass
of investors) and complementation (for example, the
link between the presence and quality of state bonds
and corporate bonds).'? The additional critical cap-

8 Laeven, Luc (2014), IMF The Development of Local Capital Mar-
kets: Rationale and Challenges, Working Paper WP/14/234, s. 4.

9 It is important to consider all the elements which could affect
successful outcome, and which pertain to the previous assump-
tions, costs involved, positive effects and potential adverse conse-
quences. For example, the presence of a low or high interest rate
and the fluctuation trend, monetary policy dealing with inflation,
the relation between real economy and financial sector etc.

10 The legal framework beneficial to interests of investors (inves-
tor-friendly) entails high quality statutory reporting, good cor-
porate governance and removal of obstacles to takeover mech-
anisms, for the purpose of building a deeper market. Laeven, Luc
(2014), IMF The Development of Local Capital Markets: Rationale
and Challenges; Working Paper WP/14/234, s.9.

11 The effective actions by the regulator, prosecution and courts are
crucial.

12 Laeven, Luc (2014), IMF The Development of Local Capital Mar-
kets: Rationale and Challenges, Working Paper WP/14/234, s.
7-17.

ital market development factor is the existence of a
sufficient number of professional and experienced
staff, both in government agencies and employed by
market participants. Absence or deficiency in any of
the listed preconditions demands adequate resolu-
tion of the problem in the strategy.

Such strategic approach must take into ac-
count the fact that the process of harmonization
of the domestic legal systems with the EU acquis
is underway."” The time frame for implementation
of new regulations and its effect on market partici-
pants should be carefully considered, as well as the
arbitrariness of regulations in the region. In fact, the
good investment conditions are foundations for de-
velopment of the capital market (adequate removal
of obstacles).!

The highly expressed bank-centric character of
our system is essential to bear in mind in devising
the strategy. Certainly, this is not the only hindrance
to the development of the Serbian capital market.
The classic division of the two sectors is a relic of
an earlier period. Nowadays, their intertwining is
a trend, as they become more closely connected. In
addition to the fact that the banks are in a competi-
tive position in relation to the capital market, at the
same time they make the foundations of the capital
market. Their shares are admitted to trading, they
are issuers of bonds, authorized banks are knowl-
edgeable and safe investment firms, cash depos-
its generate returns and contribute to the liquidity
of the market, the securitization potential rests on
them etc.”®

The preconditions for the development of the
Serbian capital market also exceed our state borders.
The world in which the power centers shift and form
new investment paradigms followed by technology
innovations bringsnew challenges and new chanc-
es to be seized. Therefore, the development strategy

13 The latest amendments to the Law on the Capital Market (which
were adopted in 2017) aligned its provisions to the Market Abuse
Regulation or MAR (EU) No 596/2014. Further changes to the Law
are expected by the end of the year. The work on amendments to
the Law on Investment Funds is about to commence.

14 The removal of the regulatory obstacles is a complex strategic
issue and requires an appraisal of the right timing. For example,
in order to make membership of foreign clearing companies
possible in the Central Securities Depository and Clearing House
and allowing foreign currency investments in investment units of
open-end investment funds, relaxation of tax requirements are
called for.

15  Warden, Staci (2014), ‘Framing the Issues: Strengthening Capital
Markets in Developing Countries; <http://www.milkeninstitute.
org/publications/view/669> 01.03.2017, s. 3-4.
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must take into account the impact of a wider scope
of effects: geopolitics, economic dynamics, financial
innovation etc.!*The link between Serbia and the EU
is firm, proven by the example of the effect the sur-
rounding had on Serbia in 2008, when the economic
growth started drastically to fall.

The political risk (in Serbia and in the region)
is one of the ever-present factors. A research has
shown a positive trend of a declining political risk in
Serbia as of 2009."” The powerful political support to
the development of the capital market at this point is
of crucial importance to success. The Serbian capital
market development strategy must have the mission
and the concept: In 2030 Serbia commodities and fi-
nancial market the leader in the region, and a sound
component of the Capital Markets Union.

I11. SOLUTION FINDING

Adoption of a strategy entails efforts and strong
initial and relentless political support (involving
wide political consensus) and professional (domes-
tic and foreign) support, including adequate content
and a plan with clear goals, based on knowledge and
existing practice.'® As the best practice models are
not directly applicable, and as there are not many
states which have succeeded in establishing a deep
and liquid capital market,"” a systemic approach is
required in devising the strategy and in its applica-
tion. The process of implementation should be man-
aged by a special body comprised of experts and
stakeholders.

The content of the strategy should offer solu-
tions for numerous questions. Some of the issues are
self-evident as essential parts of the strategy. Firstly,
it is important to solve the problem of companies
which were forced to be on the capital market in the

16  The workshop organized by the World Bank under the title The
Financial System in Serbia - From 2025 Scenarios to Action Today,
was held in Belgrade on 31 January 2017.

17 More on the effect of the political risk on the capital market in
Serbia please see: Minovi¢, Jelena/ Eri¢, Dejan, (2016), lmpact of
Political Risk on Frontier Capital Market, Inzinerine Ekonomika-En-
gineering Economics, 27(2), s. 156-162.

18  The World Bank, OECD, IMF and other international organizations
have set the standards. The other experiences are valuable too, for
example the experience of South Korea. Their capital market in
1995 resembled a casino. In the meanwhile it has developed into
a sizable and respectable market. The highly active role of their
government and incentive and requirement measures are ex-
emplary. More about this: Kim, Woo Chan (2015), ‘Korea’s Capital
Market Promotion Policies: IPOs and Other Supplementary Policy
Experiences, KDI Journal of Economic Policy; 37(2), s. 64-96.

19  The good examples are those of Chile and Poland.

privatization process. The companies would like to
exit the market, but do not have sufficient financial
resources to pay out the dissenting shareholders and
to transform into closed joint stock companies or
change their status of a public company. Secondly,
considering that the capital market rests on infor-
mation, the problem of asymmetry of information
ought to be adequately resolved.? Companies and
their representatives should be efficiently sanctioned
for false reporting.Transparency must be ensured
and market manipulation prevented. The compli-
ance behavior develops in markets where any form
of manipulation in security prices is strictly sanc-
tioned. Here, the role of a securities commission is
of crucial importance. Thirdly, it is necessary to take
into account the potential of privatization of pub-
lic and other companies owned by the state through
the stock exchange. This is one of the methods often
mentioned as a way to strengthen the capital market
and to make way for private entities.”' It is important
to make the strategic decision as soon as possible,
not to lose the position in the region and not to al-
low for destructive behavior.? The example of expe-
rience of Cambodia is noteworthy.”? One of the con-
cerns present in public offerings of shares of public
companies is that the offer would exceed demand,
leading to a fall in prices. In this regard, the possibil-
ity of introducing a balancing mechanism between
demand and supply should be considered (such as
central bank which rectifies/adjusts disbalances in
exchange rates, i.e. a market maker).*

20  The problem can be solved by a combination of mechanisms of
substantive and criminal liability and a mechanism of market par-
ticipant reputation risk. The problem of financial-instrument-re-
lated frauds is expressed even in developed markets such as the
USA. Please see Black, Bernard (2001), ‘Legal and Institutional
Preconditions for Strong Securities Markets, 48 UCLA Law Review,
5.786-787.

21 This constitutes one of the recommendations for the develop-
ment of the capital market contained in the White Book of the
Foreign Investors Council. Please see: White Book of the Foreign
Investors Council, 2016, s. 77.

22 There is no room on the market for hesitation. Take the example
of shares of Telekom, which are being transferred via gift agree-
ments (serving as sale agreements) as a consequence of the fact
that the company is not a publicly traded company.

23 The turning point in the development of the capital market in
Cambodia, was its decision to open the Water Utility Company
(Phnom Penh Water Supply Authority - PPWSA) by issuing its
shares to the public. The plan also encompassed the telecommu-
nication company and the state-owned electricity supplier ACCA
(June 2012). Making Capital Markets Work in Emerging and Fron-
tier Economies: Case Studies, <http://www.acca.ie/content/dam/
acca/global/PDF-technical/global-economy/pol-afb-mcmw.pdf>
01.03.2017,s.17.

24 South Korea experiences are valuable. Kim, Woo Chan (2015), 'Ko-
rea’s Capital Market Promotion Policies: IPOs and Other Supple-
mentary Policy Experiences, KDI Journal of Economic Policy; 37(2),
s. 86.
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Fourthly, initial public offerings of small and
medium companies should be encouraged. The po-
tential primarily lies in medium-sized companies
with the high growth perspective (mostly in the sec-
tor of information technologies and expert servic-
es)® and they need support in using this alternative
approach to external financing. This would decrease
their dependency on banks and could improve their
debt equity ratio.**As opposed to the previous period
in which the companies were forced by the privat-
ization law to enter the capital market, this would
mean a voluntary opening.Moreover, this is in fact
the actual form of development of financing as pro-
posed by the OECD.” Good selection, incentives,
determination to pioneer the process, and education
and promotion are of immense importance. Such
opening of good companies must be supported by
different inducements, for example as tax incentives.
The research conducted by the World Federation of
Exchanges proved that the desideratum of a compa-
ny to go public exceeds the mere need for external
financing. There are more benefits to reap such as
positioning of the company for growth, investor di-
versification, cheaper financing and less exposure,
exit option for founders etc.”®

The fifth important issue is to remove regulato-
ry barriers hindering the development of the capital
market, which are not present in the region (for ex-
ample in Croatia) as this allows for better position-
ing of the market. As sixth, it is necessary to under-
stand the relation between the commodity market
and the capital market, to adequately regulate the
stock exchange market of agricultural products in
the first place® resulting in a positive effect on the
capital market (derivatives). Seventhly, new gov-
ernment debt securities should be introduced stra-

25 In the period 1977-1980, the company Apple Computer sold
121,000 computers, followed by millions in demand. By means of
capital market financing, shares were sold in the amount of USD
65 million. Kim, Kenneth/ Nofsinger, John,(2007), Corporate Gov-
ernance, New Jersey, Pearson Education.

26  Best practice example - the case of Jamaica. ACCA (June 2012).
Making Capital Markets Work in Emerging and Frontier Econ-
omies: Case Studies, <http://www.acca.ie/content/dam/acca/
global/PDF-technical/global-economy/pol-afb-mcmw.pdf>
01.03.2017, s. 14.

27  The OECD report for G-20 talks about the widely spread need to
use the capital market for such purposes, World Federation of Ex-
changes (WFE) SME Financing and Equity Markets, <https://www.
world-exchanges.org/home/index.php/news/world-exchange-
news/world-federation-of-exchanges-publishes-report-in-
to-sme-financing-equity-markets> 09.03.2017, s. 5

28  World Federation of Exchanges (WFE), SME Financing and Equity
Markets<https://www.world-exchanges.org/home/index.php/
news/world-exchange-news/world-federation-of-exchanges-pub-
lishes-report-into-sme-financing-equity-markets>09.03.2017, s. 22

29  Itis necessary to put in place a legal framework for the function-
ing of a commodity exchange. Our commodity exchange oper-
ates in destructive conditions created by the gray market, the
existence of which, inter alia, damages the state budget.

tegically (e.g. green bonds,* social bonds, different
types of municipal bonds etc.) and to promote cor-
porate bonds, mortgage bonds etc. Eighthly, a firm
framework is required to strengthen the reputation
of participants in the market - auditfirms, invest-
ment firms, law firms, stock exchange, journalists
specialized for the area and securities analysts. A
special potential capacity lies with independent di-
rectors, in the work of compliance officers and di-
rector board committees such as audit etc. It is of
special importance to have a range of instruments
against self-dealingactivities of directors, as this type
of activity affects companies and the capital market
much more than inside information misuses."

Ninthly, an independent institution serving as
both a regulatory authority and a watchdog on the
market, such as the Securities Commission should
be given a central position. It must be capable to
preserve its independence and to adeptly respond
to challenges. This entails retaining and attracting
professional expert staff and having significant fi-
nancial resources at disposal.The problem of inad-
equate human and financial resources of this type
of autonomous authorities and the problem of pros-
ecution of criminal actions, due to a lack of spe-
cialized knowledge in the judicial system, is found
in developed countries as well. On the other hand,
those who commit fraud and other illicit activities,
as if by a rule are ready to employ significant finan-
cial resources to cover up their activities or for their
own defense. One of the ways to tackle the expertise
problem in Serbiacould be the cooperation of judges,
prosecution and the Securities Commission,partic-
ipating in the Judicial Academy training programs.
Also, excellent cooperation between the Securities
Commission and the Ministry of Finance is imper-
ative. The provision of funds required for the work
and development of the Commission in conditions
of a decrepit capital market and weakened market
participants, remains an open, unresolved issue.

30 Please see ICMA (International Capital Market Association),
The green Bond Principles <https://www.google.rs/webhp?-
sourceid=chrome-instant&rlz=1C1EODB_enRS721RS721&ion
=1&espv=2&ie=UTF-8#g=icma+green+bond+principles&*>
01.03.2017.

31 The capital market can be strong even without the norms pre-
venting insider trading, but of course, they will make it stronger.
It has been estimated that firm supervision of this type increases
share prices by 5%. More of this in Bhattacharya, Utpal/ Hazem,
Daouk ‘The World Price of Insider Trading;, <http://onlinelibrary.
wiley.com/wol1/doi/10.1111/1540-6261.00416/full> 14.03.2017.
Efficient detection and combat against insider trading, in addition
to expertise demands significant financial resources. In 2001, the
New York Stock Exchange spent USD 95 million for curbs on insid-
er trading.
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Tenthly, it is required to analyze the possibility
of establishing a state-owned investment fund (Sov-
ereign Wealth Fund SWF). A state investment fund
where assets are foreign exchange reserves, gold,
natural resources, pensions, industry, oil reserves
aimto generate long-term profit. They bring about
many positive effects such as generating long-term
profit, restructuring national economy by investing
in cutting-edge technology and highly technical ser-
vices etc.”

IV. CONCLUSION

The Serbian capital market is classified in the
category of frontier markets. It has been decreasing
constantly as a consequence of withdrawal from
the market by strong companies, while the new
fast-growing companies which could utilize this
alternative form of financing, are not entering the
market. The trend must be reversed urgently, and
the development chance seized.

32 Guerrero, Tomas, (March 2013), ‘Frontier Markets: A World of Op-
portunities,<https://papers.ssrn.com/sol3/papers.cfm?abstract_
id=2245075>,10.03.2017,s. 4.

The renewal of the market is a complex task en-
tailing the existence of a strategy. The Government,
in cooperation with the line ministry, Securities
Commission, stock exchange, market participants
and other stakeholders must formulate, jump-start
and support its development. It is not possible to di-
rectly copy or apply a development model proven as
successful in other countries. It can only serve as a
road map for development of one’s own. The process
will last and will require continuous monitoring and
fine-tuning. The formulation of a strategy must take
into account a number of preconditions and to pro-
duce and offer solutions. Some of the relevant facts
certainly include: macroeconomic policy stabili-
ty, legal and institutional framework securing and
stimulating investments, sound financial reporting,
advanced culture of compliance, support to initial
public offerings of private and state-owned compa-
nies, widening of the investor base, removal of ob-
stacles to movement of capital and to innovation,
invectives for introduction of new instruments and
market participants, development of commodity ex-

changes, education and promotion etc.
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INTERNET OF THINGS AND PATENTS: TOWARDS THE IOT PATENT WARS?*

NESNELERIN iNTERNETi VE PATENTLER : NESNELERIN iNTERNETI PATENT
SAVASLARINA DOGRU?

Dr. Guido NOTO LA DIEGA**

ABSTRACT

Intellectual property is a key, albeit overlooked, issue when it comes to the Internet of Things (IoT). It is still
unclear, for instance, to what extent trade secrets can be used to prevent the user from controlling their own device
(the so-called right to hack) and to hinder interoperability. Likewise, it is still to be fully explored to what extent
intellectual property (database rights) can be used to prevent data portability. This paper focuses on patent law and,
namely, on computer-implemented inventions by giving account of the approaches followed in Europe, United States,
and India. With the IoT patenting activity being over eight times larger than the general worldwide increase in pat-
enting, research on this field appears critical. The occasion of this study is the adoption in 2016 of the final version of
the Indian guidelines on the examination of computer-related inventions, which have been surprisingly overlooked in
the legal literature. The main idea is that the Internet of Things will lead to a dramatic increase of applications for soft-
ware patents and if examiners, courts, and legislators will not be careful, there is the concrete risk of a surreptitious
generalised grant of patents for computer programs as such (in Europe) and for abstract ideas (in the United States).
The clarity provided by the Indian guidelines, following a lively public debate, can constitute good practices that Eu-
rope, the United States, as well as the Republic of Turkey, should take into account. With the increase of IoT patents,
it is foreseeable the shift from the smartphone wars to the IoT wars, as evidenced by some recent litigation between
Fitbit and Jawbone. The (perhaps cold) war seems impending, due to a number of reasons, such as the complexity of

the supply chain, the several domains in which the IoT is divided and the composite nature of the IoT devices.
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I. INTRODUCTION

The Internet of Things (IoT) entails any physi-
cal entity capable of connectivity that directly inter-
faces the physical world, such as embedded devices,
sensors and actuators (Noto La Diega and Walden
2016). It will be the largest device market in the
world by 2019 and will result in $1.7 trillion in val-
ue added to the global economy (Greenough 2014).
Such an opportunity could not be overlooked by in-
novators, as shown by the almost 22.000 IoT patents
and patent applications published between 2004 and
2013 (Intellectual Property Office 2014). Moreover,
between 2010 and 2013 the annual increase in the
IoT patenting activity has been over eight times larg-
er than the general worldwide increase in patenting

(ibid.).

Even though it is recognised that “[l]egal and
regulatory concerns of intellectual property issues
[...] are emerging challenges” (Rose, Eldridge, and
Chapin 2015, 39) for the IoT, little research explored
them (Noto La Diega 2017; Trappey et al. 2016; Hor-
bal 2015). This paper deals with patent law, given
that, according to the European Patent Office (EPO),
the IoT is likely to increase patent density in rela-
tion to “all industrial sectors” (CEN and CELENEC
2016, 12). Moreover, [oT patents are seen as the key
enabler for the Industry 4.0 and software patents
are the second most granted patents after patents
on controllers (Trappey et al. 2016). Besides, it has
been observed that the so-called IoT patent thicket
“has grown immensely over the last 10 years” (Ho
2016b), because the relevant players are getting pat-
ents at every level of the IoT ecosystem. The focus
will be on one of the most relevant IoT-related pat-
ent law topics, that is computer-implemented inven-
tions (CII, or computer-related invention, CRI).

A CII involves the use of a computer, computer
network or other programmable apparatus, where
one or more features are realised wholly or partly
by means of a computer program. ClIs are a critical
topic in patent law, since a too relaxed approach in
awarding grants for this kind of inventions may risk

to allow a double protection for computer programs:
copyright and patents. Thus, a too much broad mo-
nopoly would be legitimised, with a subsequent
increased propertisation of intangibles. A similar
problem can occur in the United States, notwith-
standing the patentability of computer programs
per se. There the risk is the widespread eligibility for
protection of mere abstract ideas. This would only
partly offset by the difficulty to enforce IoT patents,
mainly related to the issues of divided infringement
and territoriality (Ho and Huang 2016).

Many countries continue to clearly exclude
software patents, and this is the case of the Repub-
lic of the Republic of the Philippines. However, the
trend seems to go in the opposite direction of recog-
nising patents on CIIs and sometimes on computer
programs per se.

This article sheds light on a much pressing is-
sue by giving account of the approaches followed in
Europe, United States, and India. The main idea is
that the IoT will lead to a dramatic increase of ap-
plications for software patents (and of the relevant
litigation). If examiners, courts, and legislators will
not be careful, there is the concrete risk of a surrepti-
tious generalised grant of patents for computer pro-
grams as such (in Europe) and for abstract ideas (in
the United States). The clarity provided by the Indi-
an guidelines, following a lively public debate, can
constitute a good practice that Europe, the United
States, and the Republic of Turkey should take into

account.

II. COMPUTER-IMPLEMENTED INVEN-
TIONS IN THE CASE LAW OF THE EUROPEAN
PATENT OFFICE

The protection of computer programs has al-
ways been a much debated topic. Whether to pro-
tect them, how to protect them: copyright, patents,
or both.

There are three models. The first model, ex-
emplified by the US, offers a double protection to
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computer programs, with an overlap of patent rights
and copyright. The second, most common, model is
the hybrid one. As in all the countries party to the
European Patent Convention (EPC) and the Berne
Convention, computer programs are protected as
literary works by copyright (with a number of exclu-
sions e.g. functionality, programming language and
file formats), while their patentability is excluded,
but only ‘as such’ An example of this is the Turk-
ish system. Under Madde 6 of the 551 sayili Patent
Haklarimin Korunmas: Hakkinda Kanun Hiikmiinde
Kararname (art. 6 of the Decree-Law No. 551 of June
24, 1995 on the Protection of Patent Rights), com-
puter programs fall outside the scope of patent law,
being Patent Verilemeyecek Konular (non-patentable
subject matter), only as such. A computer-imple-
mented invention shall be regarded as patentable
within the meaning of Madde 6 provided that the
claimed invention defines technical features which
solve a technical problem. The new Turkish Code
of Industrial Property (22/12/2016 tarihli ve 6769
sayilt Sinai Miilkiyet Kanununa) entered into force
on 10 January 2017 and it confirmed the adherence
to the hybrid model. Finally, the third model is sin-
gle binary, with copyright protection of computer
programs, but absolute exclusion from patentability.
This is the case with the Intellectual Property Code
of the Philippines Act No. 8293 (s. 172(1)(n) and
(s.22(2)).

The EPC - effective in Turkey as of 1 Novem-
ber 2000 - excludes the patentability of computer
programs claimed “as such” (art. 52(2)(c) and (3)
EPC). Patents are not granted merely for program
listings, which are protected by copyright. If a tech-
nical problem is solved in a novel and non-obvious
manner, a CII patent may be granted.

For quite a long time, it was well established
that the exclusion under art. 52(2)(c) and (3) EPC
applied to all computer programs, independently of
their contents, independently of what the program
could do or perform when loaded into an appropri-
ate computer (e.g. Rontgeneinrichtung and Editable
document form). This is no longer the case. The turn-

ing point has been Computer program product/IBM.
The Agreement on Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) played a critical role
in the reasoning of the Boards of Appeal. Indeed, it
was observed that under art. 27(1) TRIPS “patents
shall be available for any inventions, whether prod-
ucts or processes, in all fields of technology”. There-
fore, allegedly, it would have been the clear intention
of the TRIPS not to exclude from patentability any
inventions, and, consequently, to include computer
programs, provided that they have technical char-
acter. It is still not entirely clear what this technical
character is, it would seem that it is everything that
goes beyond the physical modifications of the hard-
ware consisting in causing electrical currents, since
this is common to all the computer programs. It is
interesting that the latter are deemed to possess a
technical character even if they do not produce a di-
rect technical effect: the potential to produce a tech-
nical effect will do.

In my humble opinion, this interpretation col-
lides with art. 10(1) TRIPS, whereby “[c]omputer
programs, whether in source or object code, shall
be protected as literary works under the Berne Con-
vention”. Ubi lex dixit voluit, ubi noluit tacuit.

The second turning point has been the opin-
ion of the Enlarged Boards of Appeal in G 3/08. The
President of the EPO referred the following point
of law: “must a claimed feature cause a technical ef-
fect on a physical entity in the real world in order to
contribute to the technical character of the claim?”
The President noted that according to decisions Col-
our television signal and T 190/94, a technical effect
on a physical entity in the real world was required.
This was, however, not the case in Geritesteuerung/
HENZEand Clipboard formats I/MICROSOFT. In
these decisions the technical effects were essential-
ly confined to the respective computer programs.
According to the Enlarged Boards, Colour television
signaland T 190/94 merely accepted the effect on a
physical entity “as something sufficient for avoid-
ing exclusion from patentability; they did not state
that it was necessary”. Since Gerdtesteuerung/HEN-
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ZE and Clipboard formats I/MICROSOFTconsid-
ered that there were technical effects, “whether the
boards concerned considered that these technical
effects were on a physical entity in the real world

was irrelevant”,

Nowadays, the ClIs do not receive a stricter as-
sessment in comparison to other inventions. Indeed,
in DNS determination of telephone number/HEWL-
ETT-PACKARD, the appellant argued that, since
the patent concerned a CII, the triviality test should
have been stricter. According to the Board, there is
no basis for doing so and “[t]he only ‘special’ treat-
ment for computer-implemented inventions relates
to aspects or features of a non-technical nature; in
fact, this treatment is only special in the sense that
the presence of non-technical features is a problem
which does not arise in many fields”

‘Computer program/computer program prod-
uct’ is one of the trickiest categories. The European
Patent Office (EPO), indeed, stresses the (unclear)
difference between the said category and the com-
puter programs as a list of instructions: the subject
matter is patentable “if the computer program re-
sulting from implementation of the corresponding
method is capable of bringing about, when running
on a computer or loaded into a computer, a ‘further
technical effect’ going beyond the ‘normal’ physical
interactions between the computer program and the
computer hardware on which it is run” (European
Patent Office, 2013).

The EPO distinguishes between two situations.
On the one hand, inventions in which all the meth-
od steps can be carried out by generic data process-
ing means. On the other hand, inventions in which
at least one method step requires the use of specific
data processing means or other technical devices
as essential features (European Patent Office, 2016,
3.9).

Let us have a look at the first sub-category,
which presents a higher risk of surreptitious soft-
ware patenting. The EPO provides a non-exhaustive
list which comprises examples of acceptable claim

formulations (European Patent Office, 2016, 3.9.1).
In particular, the model of acceptable set of claims
is as follows: i. Method claim; ii. Apparatus/device/
system claim; iii. Computer program (product)
claim; iv. Computer-readable (storage) medium/
data carrier claim.

If this pattern is followed, when assessing the
novelty and inventive step of a set of claims, the
examiner will start with the method claim. If the
subject-matter of the method claim is considered
novel and inventive, the subject-matter of the other
claims will normally be novel and inventive as well.
Conversely, claims that do not follow the pattern are
assessed on a case-by-case basis in view of the re-
quirements of clarity, novelty and inventive step. It
is noteworthy that, as an example of the latter, the
EPO provides the scenario “when the invention is
realised in a distributed computing environment
or involves interrelated products” (ibid.), that is, to
some extent, the IoT. In this event, “it may be neces-
sary to refer to the specific features of the different
entities and to define how they interact to ensure the
presence of all essential features” (ibid.), instead of
making a mere reference to another claim as in the

model set of claims.

It would seem that it could be harder to file an
application for an IoT patent, in comparison with an
average CII. This seems confirmed by the fact that the
user interaction is increasingly important in a tech-
nological (and societal) development that claims to
put the user at the centre. Indeed, if user interaction
is required, an objection under art. 84 EPC (clear
and concise definition of the matter of the claim)
may arise “if it is not possible to be determine from
the claim which steps are carried out by the user”
(European Patent Office, 2016, 3.9.1).

Final confirmation of the fact that IoT appli-
cations are less likely to be successful is the separate
(and less favourable) regime afforded to inventions
in which at least one method step requires the use
of specific data processing means or other techni-
cal devices as essential features. The example pro-
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vided is “If the invention involves an interaction
between data processing steps and other technical
means such as a sensor, an actuator etc” European
Patent Office, 2016, 3.9.2). Devices with sensing and
actuating capabilities, on the one hand, and data
processing on the other hand are the main ingre-
dients of the IoT. Now, sensors and actuators must
be comprised in the independent claims if they are
essential for carrying out the invention. If the claims
do not define which steps are carried out by the data
processor or by the additional devices involved, as
well as their interactions, objections of unclear and
unconcise definition (art. 84 EPC) may arise.

The risk of software patents exists, but the EPO
stresses that “it must be clear from the program that
it is to be executed on the specific device” (Euro-
pean Patent Office, 2016, 3.9.2). Therefore, either a
clear link between the software and the hardware is
shown, or the patent would hardly be granted.

The guidelines on methods fully implemented
by generic data processing means conclude in an ob-
scure way. It refers to the guidance on claims com-
prising technical and nontechnical features , “[f]or
the assessment of inventive step for claims compris-
ing features related to exclusions under art. 52(2),
as is often the case with CII”. It is not clear what is
often the case. On the one hand, it cannot mean that
ClIs often comprise features related to computer
programs or methods (and other excluded subject
matter), because they always do. On the other hand,
it does not seem to mean that CIIs usually fall under
the excluded subject matter, because the reference
is to the inventiveness test. It is important to keep
patentability and inventiveness separate, because
even the highest degree of inventiveness must not
offset the lack of patentability of computer programs
as such.

is that
non-technical features play a crucial role and they

A common characteristic of ClIlIs

may prevail on the technical features (European
Patent Office, 2016, 5.4). This has some effect on the
assessment of the inventive step, which requires a

non-obvious technical solution to a technical prob-
lem (Two identitiess/ COMVIK; Classification meth-
0d/COMPTEL). An example may be a method to
reduce the network traffic of a game played on the
cloud by reducing the maximum number of players.
This cannot form the basis for the formulation of an
objective technical problem. It is rather a direct con-
sequence of changing the rules of the game, which is
inherent in the non-technical scheme.

The EPO considers that some features may be
non-technical per se, but, in the context of the inven-
tion, they could “contribute to producing a technical
effect serving a technical purpose, thereby contrib-
uting to the technical character of the invention”
(European Patent Office, 2016, 5.4). It remains unaf-
fected that “features making no [...] contribution[-
to the technical character of the invention] cannot
support the presence of inventive step” (Two identi-
tiessyCOMVIK). An example may be a feature which
contributes only to the solution of a problem in a
field excluded from patentability, such as computer
programs.

This passage is critical because, even though
the interrelation between software and hardware
does not seem critical in the assessment of the pa-
tentability of CIIs (G 3/08), it becomes important in
the assessment of the inventive step, because if the
claimed CII resolves a problem which regards only
the software, this problem will not be regarded as
technical and the patent will not be granted for lack
of inventiveness. Therefore, for instance, the pro-
grammer must have had technical considerations
beyond “merely” finding a computer algorithm to
carry out some procedure (G 3/08). Nonetheless,
features of the computer program itself (Computer
program product/IBM) as well as the presence of a
device defined in the claim (Clipboard formats I/
MICROSOFT; Auction method/HITACHI) may po-
tentially lend technical character to the claimed sub-
ject-matter (European Patent Office, 2016, 3.6).

From an IoT perspective, it is worth mentioning
the patentability of simulations, given the growing
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importance of virtual reality, holographic technolo-
gies, and augment reality. In Checkpoint simulation/
ACCENTURE, the Boards of Appealpointed out that
the definition of technical processes seemed not to
cover simulations, whose purpose is to replace phys-
ical entities with virtual ones. In T 208/84, the board
had held that a technical process is different from a
mathematical method in that the technical process
is carried out on a physical entity and provides, as its
result, a certain change in that entity. Schaltkreissim-
ulation 1/Infineon Technologies reversed it and held
that the simulation of an adequately defined class of
technical items could be a functional technical fea-
ture. In Call center/IEX, finally, the board left open
the question whether it is a sufficient condition for a
simulation to be patentable that the simulated items
be technical. It observed that the simulated system
was not technical; therefore, the condition did not
hold.

The situation in Europe is still very much un-
certain. In 2002, the European Commission draft-
ed a Proposal for a Directive of the European Par-
liament and of the Council on the patentability of
(COM(2002)
92), which was ultimately rejected in 2005. The main

computer-implemented inventions

reasons for the failure were the fear of extension of
the patentable subject matter. It is what it is, but it is
clear that harmonised and clear rules would benefit
both businesses and consumers.

ITII. BRIEF NOTES ON SOFTWARE PAT-
ENTS AND THE INTERNET OF THINGS.

The most analysed legal aspect of the IoT is
privacy (Yeoh 2017; Beardwood and Bowman 2016;
Weber 2015; Linkomies 2015), but scholars are
starting to look into intellectual property (Lund-
qvist 2016; Zingales 2015) and patents seem to play
the main role (Noto La Diega 2017; Trappey et al.
2016; Intellectual Property Magazine 2016; Ho and
Huang 2016; Ho and Stein 2016; Ho 2016a; Ho and
Johns 2016; Amundson 2016; Robinson 2015).As
reported by Trappey et al. (2015), the top assignees
(and therefore top IoT players) are Intel, IBM, Sam-

sung, Huawei, ZTE, Qualcomm, Ericsson, Fujitsu,
Siemens, and Nokia. In 2015, Samsung was the IoT
leader in R&D expenditure. The top countries by as-
signees are the US, China, Japan, and Korea (with
the WIPO, not technically a country, having more
assignees than Korea). The IoT leaders the IoT lead-
ers are bidding on sensors, wireless communication,
as well as embedded systems. Finally, Trappey et al.
(2016) found that, under the International Patent
Classification the HO4L class (transmission of digital
information) dominates the industry, particularly in
relation to multiplexing methods, baseband pro-
cessing, and protocols. If one divides the IoT’s lay-
ers in perception, transmission, computation, and
application, the second one appears to be the most
densely patented. Finally, as to the technologies,
most patents refer to software, circuits, hardware,
sensors, and encryption. These data enable the au-
thors to conclude that “the IoT market will produce
a wide array of new sensors, actuators, controllers,
and circuits, as well as their transmission techniques
in compliance with standards and forming IP eco-
systems for adaptation and commercialization”
(Trappey et al. 2016, 15).

Future research will need to address other fun-
damental intellectual property issues, for instance if
and to what extent trade secrets can be used to pre-
vent the user from controlling their own device (the
so-called right to hack one’s own device, for instance
to repair it). Likewise, it is still to be fully explored
to what extent intellectual property (database rights)
can be used for datafication purposes, e.g. by pre-
venting data portability, whose importance will in-
creasingly grow with smart devices becoming com-
monplace and with the fading of the online/offline
distinction.As noted by Lundqvist, “data, originat-
ing from users, from devices, sent through the 4G
and 5G networks to the client servers and the Cloud
are heavily boxed in by intellectual property rights”
(2016, 10). Furthermore, for a copyright case, one
could refer to the recent Cisco Systems, Inc. v. Arista
Networks, Inc., The court found that Arista was not
liable for using hundreds of command-line inter-
faces in its networking switches that Cisco Systems
developed, due to the doctrine of scénes d faire. It
was commented that many IoT players “were closely
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watching this case to see what parts of the IoT eco-
system could be protected by copyrights” (Mar and
Liaw 2016). One could question, finally, whether the
way devices interact (e.g. in a smart home environ-
ment) may be trademarked.

When it comes to patent law, which is the focus
of this paper, ClIs are the only topic to be explored.
Given technology convergence, industry fragmen-
tation, and the need for interoperability, licensing
is becoming as fundamental as complicated. It has
been suggested that patent license packages for joint
licensing and super packages (packages of patent
licence packages) might constitute an answer (Ho
2016b). Reportedly, “[t]he patent licensing land-
scape for this market is on the verge of explosive
growth” (Elvidge, Morrison, and Bijman 2016). If
interoperability is key to the IoT, then standard es-
sential patents and licences on FRAND terms will
play a fundamental role (CEN and CENELEC 2016).
Without full interoperability, we will have the Inter-
net of Silos, as opposed to the IoT. Competition law
and data protection may help opening up the silos,
thus counterbalancing the abuse of proprietary
systems.It has been noted that embedded software
systems are often legacy, closed-box systems that
prevent machines from communicating with each
other over the IoT protocols (Lee 2006). Patents
are,indeed, not the only hindrance to interopera-
bility (let us think of trade secrets and copyright),
therefore some authors call “for the EU to produce
soft law encouraging best practices and addressing
the tensions between standardization and intellec-
tual property other than patents” (Zingales 2015, 5).
A coordinated and holistic strategy is to be recom-
mended.

More generally, given the growth of the IoT
market, it is foreseeable that companies will use pat-
ents to secure their share in the relevant benefits.
As recognised by Robinson (2015), IoT technology
raises issues concerning patentability, joint infringe-
ment and patent quality. The first two issues are seen
as surmountable. As to the latter, it is predicted that
US Patent and Trademark Office’s quality initiatives
may lead to IoT patents of a reasonable scope.

Moving on to the focus of the paper, which
also other authors see as the main patent law issue

(Zingales 2015, 9), mischievous commentators may
argue that the ClIs are a surreptitious way to obtain
a double binary for software protection. This may
become true with the IoT. Indeed, with the gradual
substitution of old products with smart devices, we
will face an unprecedented growth of CIIs; therefore,
asserting that computer programs are not patentable
in Europe may sound hypocritical. In other terms, I
foresee that most of the computer programs will be
embedded in smart devices, with the consequential
patentability of most computer programs under the
label of CII.

The impact of the IoT on patents can be ob-
served also from another point of view. I believe
that the IoT provokes a redefinition of the inventive
concept for purposes of assessing patentability, es-
sentially because of two characteristics: (a) network
structure: patentability may increasingly derive
from the way smart devices interact; (b) composite
nature of the said devices: novelty might stem from
the way the components of a single device interact.

As to the first aspect, the customers are more
and more interested to the novel interaction be-
tween their devices, rather than to the device in
isolation (let us think a hub in a domotics context).
Interoperability and open standards are the way for-
ward, even though security plays often the role of
excuse to build closed sub-systems, thus giving rise
to the “Internet of Silos”.

When it comes to the composite nature of de-
vices, it means that usually devices incorporate sev-
eral other devices. A smartphone contains a large
number of sensors and a damage may occur because
of a defect or inaccuracy of any of the said compo-
nents of the device. It is not always clear if the liabil-
ity should fall on the main actor responsible for the
composite device or if its component’s actors should
be liable. Generally speaking, and unless a contrary
evidence is provided, I am in favour of the first hy-
pothesis, for at least two reasons.

Firstly, the final manufacturer has a duty to
double-check the security and safety of the com-
posite device both when placing it on the market
and during the provision of the services. Secondly,
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it could prove impossible for the customer to track
the supply chain and find the responsible for the
single sub-thing. The conclusion may be different
depending on the openness or closure of the system
(e.g. Apple can control third-parties’ apps through
its store, whereas Android stores are open, thus not
allowing the same control). Courts may also give
some relevance to the number of sub-things present
in the composite thing (an airplane is not the same
as a light bulb) and the kind of activity for which
the device is used (a defibrillator can save a life and
therefore higher standards of security and a stricter
scrutiny are required) (Noto La Diega, 2016).

IV. SOME RECENT PATENT LITIGATION
IN THE US: ALICE THROUGH THE LOOKING
GLASS?

My prediction that CII cases will become more
and more common has been confirmed, for in-
stance, by the fact that Davis (2016) opens his list of
top patent cases of 2016 with the “Alice reversals” As
is common knowledge, Alice Corp. v. CLS Bank In-
ternational held that a computer-implemented, elec-
tronic escrow service for facilitating financial trans-
actions was not patentable, in that it covered only
abstract ideas.

The petitioner argued that a computer “neces-
sarily exist[s] in the physical, rather than purely con-
ceptual, realm” (Brief for Petitioner 39). According
to the US Supreme Court, however, the fact is beside
the point. Indeed,

“There is no dispute that a computer is a tangi-
ble system (in §101 terms, a “machine”), or that many
computer-implemented claims are formally addressed
to patent-eligible subject matter. But if that were the
end of the §101 inquiry, an applicant could claim any
principle of the physical or social sciences by reciting a
computer system configured to implement the relevant
concept”.

If that was the case, the determination of patent
eligibility would “depend simply on the draftsman’s
art,” (Parker v Flook, at 593), thussterilizing the rule

«

whereby “[l]Jaws of nature, natural phenomena, and
abstract ideas are not patentable” (Association for
Molecular Pathology v Myriad Genetics).Alice at 2355
refers to Mayo v Prometheus.In Mayo, the Supreme
Court set forth a two-step analytical framework to
identify patents that, in essence, claim nothing more
than abstract ideas. The court must first “determine
whether the claims at issue are directed to a pat-
ent-ineligible concept” If so, the court must then
“consider the elements of each claim both individ-
ually and ‘as an ordered combination’ to determine
whether the additional elements ‘transform the na-
ture of the claim’ into a patent-eligible application.”
(Mayo, 132 S. Ct. at 1298, 1297). The Supreme Court
described this as a “search for an ‘inventive con-
cept'—i.e., an element or combination of elements
that is ‘sufficient to ensure that the patent in practice
amounts to significantly more than a patent upon
the [ineligible concept] itself” (Id.).

As to pre-emption, finally, Fitbit, Inc. v Aliph-
com, et al reaffirmed that the “concern that under-
girds [the] § 101 jurisprudence” is pre-emption (Al-
iceat 2358). If a claim is so abstract so as to “pre-empt
use of [the claimed] approach in all fields, and would
effectively grant a monopoly over an abstract idea” is
not patent-eligible (Bilski v. Kappos at 612). Related-
ly, “claims that are ‘so result-focused, so functional,
as to effectively cover any solution to an identified
problem’ are frequently held ineligible under section
1017 (Affinity Labs of Texas, LLC v. DIRECTV, LLC
at 1265). More importantly, they reiterated that “[w]
hile preemption may signal patent ineligible subject
matter, the absence of complete pre-emption does
not demonstrate patent eligibility” (Fairwarning IP
at 1098).

It has been observed that “subject matter eligi-
bility might stand in the way of IoT patents because
many loT inventions are computer related” (Ho and
Stein 2016), but it would seem that the wind is blow-
ing in a new direction.

As reported by Sachs (2015), in October 2015
about 73 percent of motions arguing that patents
were invalid under Alice have been granted by fed-
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eral courts. Applicants had to focus patents on very
narrow areas of protectionin order to aspire to get
an IoT (or, more generally, a CRI) patent. This could
be done, for instance, by specifying the use of par-
ticular hardware or by providing specific operations,
such as detailed algorithms (Ho and Johns 2016).
The first root seems to be particularly suitable for
the IoT, because if the applicant clearly links the op-
eration of the software to a particular device, this
would significantly strengthen the application. This
said, after Alice and Mayo, it seemed that patenting
software was a chimera. In recent times, however,
there seems to be a change of policy and IoT patent-
ing is likely to become easier.

The first example is provided by ENFISH, LLC
v. Microsoft Corp., which reversed a district court’s
and conclude that all five claims on appeal were pat-
ent-eligible. The Court of Appeals observed at 1335
that

“some improvements in computer-related tech-
nology when appropriately claimed are undoubted-
ly not abstract, such as a chip architecture, an LED
display, and the like. Nor do we think that claims
directed to software, as opposed to hardware, are in-
herently abstract”

Applying the Mayo two step test, firstly, one
has to assess if the claim is on a specific asserted im-
provement in computer capabilities or on a process
that qualifies as an “abstract idea” for which com-
puters are invoked merely as a tool. The second step
asks if, nevertheless, there is some inventive concept
in the application of the abstract idea. Therefore, ac-
cording to Enfish, Alice should not be read as broad-
ly holding that all improvements in computer-relat-
ed technology are inherently abstract, thus having
to be considered at step two. In Enfish, consequently,
Alice has been interpreted narrowly, thus consider-
ing patentable “a specific improvement to the way
computers operate, embodied in the self-referential
table” (ibid at 1336).

Other evidence of the change of policy in the
sense of a more liberal approach in recognising

software patents comes from Bascom Global Inter-
net Services, Inc. v. AT&T Mobility LLC. The US
Court of Appeals for the Federal Circuit reversed
a decision of the US District Court for the North-
ern District of Texas (No. 3:14-cv-03942-M, Judge
Barbara M.G. Lynn) by holding that Bascom Global
Internet Services’ patent on filtering internet content
improved computer functioning and, therefore, was
not an abstract idea. The broad approach builds on
DDR Holdings, LLC v. Hotels.com (Judge Raymond
Chen filed both the majority opinions), whereby
what matters is that an invention “is not merely the
routine or conventional use of the Internet” (ibid. at
1259). One has to notice that the Enfish claims, un-
derstood in light of their specific limitations, were
unambiguously directed to an improvement in com-
puter capabilities. Unlike Enfish, here the claims and
their specific limitations “do not readily lend them-
selves to a step-one finding that they are directed to
a nonabstract idea” (Bascom at 13). Therefore, the
Court defer its consideration of the specific claim
limitations’ narrowing effect for step two, which
means assessing the inventive concept. Allegedly,
the District Court has ignored that “[t]he inven-
tive concept inquiry requires more than recogniz-
ing that each claim element, by itself, was known in
the art. As is the case here, an inventive concept can
be found in the non-conventional and non-generic
arrangement of known, conventional pieces” (ibid.
at 15). Finally, it is interesting that the concurring
opinion tends towards an even more relaxed ap-
proach to software patents. Indeed, Judge Newman
urges “a more flexible approach to the determina-
tion of patent eligibility, for the two-step protocol for
ascertaining whether a patent is for an ‘abstract idea’
is not always necessary to resolve patent disputes”

If the stream inaugurated with DDR and con-
firmed by Enfish and Bascomwill lead the develop-
ment of the future case law, there is the concrete risk
that patents will be granted for every software and
method, with the sole exclusion of “longstanding,
well-known method[s] of organizing human behav-
ior” (Bascom at 12).If one analyses the aftermath,
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this does not provide evidence for a clear predic-
tion. Indeed, on the one hand, Fairwarning IB, LLC
v. latric Sys, Inc., Affinity Labs, LLC v. Amazon.Com
Inc. et al., and Intellectual Ventures I LLC v. Symantec
Corp.conclude with patent-ineligible subject matter.

On the other hand, leveraging the above ana-
lysed recent case law, Micro, Inc. v. Bandai Namco
Games Am., Inc.concluded that “the ordered combi-
nation of claimed steps, using unconventional rules
that relate sub-sequences of phonemes, timings, and
morph weight sets, is not directed to an abstract idea
is patent-eligible”

A similar trend was confirmed by in Amdocs
(Israel) Ltd v Openet Telecom Inc, the Federal Cir-
cuit found that the claims at issue could be patent-
able in light of their written descriptions. Thus, it
reversed the District Court’s decision whereby the
claims were directed to the abstract ideas of correlat-
ing two network accounting records to enhance the
first record and using a database to compile and re-
port on network usage information. In this case, the
Court of Appeals held that even if they were to agree
that the claims were directed to ineligible abstract
ideas under step one of the Mayo test, nonetheless
they would be eligible under step two because they
allegedly contain a sufficient “inventive concept”
(this does notmean, however, that they are valid).
It is noteworthythat Circuit Judge Reyna dissented
and criticised themajority for “avoid[ing] determin-
ing whether the assertedclaims are directed to an
abstract idea, or even identifyingwhat the under-
lying abstract idea is”. I join the dissentingopinion
also, inasmuch as, even though it accepts that the-
written description discloses a patentable network-
monitoring system, it stressed that “the inquiry is
notwhether the specifications disclose a patent-eli-
giblesystem, but whether the claims are directed to
a patentineligible concept”. There would seem to be
a contrastwith the case law that clarifies that the “§
101 inquirymust focus on the language of the As-
serted Claimsthemselves [...] complex details from
the specificationcannot save a claim directed to an
abstract idea that recitesgeneric computer parts”
(Synopsys v Mentor Graphics Corp at 20-21, citing
Accenture Global Servs GmbH v Guidewire Software
Inc at 1345).

Likewise, a motion tracking system was found
patentable in Thales Visionix Inc. v. United States.
The Claims Court had found the claims ineligible,
because they were directed to the abstract idea of
using laws of nature governing motion to track two
objects, and they provided no inventive concept
beyond the abstract idea. The Federal Circuit re-
versed the decision. Leaning on Diamond v. Dieht,
the Court concluded that “the claims are directed
to systems and methods that use inertial sensors
in a non-conventional manner to reduce errors in
measuring the relative position and orientation of a
moving object on a moving reference frame” The
court held that the invention applied laws of phys-
ics to solve this problem, and the mere presence of
a mathematical equation in the solution “does not
doom the claims to abstraction.”

There is the risk of a gradual departure from
Alice and Mayo, up to the point of patenting abstract
ideas with no proper inventive concept. Soon, we
might leave Wonderland and we would see Alice
only through the looking glass. I join the concurring
opinion of Judge Mayer in Intellectual Ventures(con-
sidered the “big event” of the case by Crouch, 2016),
whereby claims directed to software implemented
on a generic computer are categorically not eligible
for patent. In particular,

“the claims at issue in BASCOM, Enfish, and
DDR, like those found patent ineligible in Alice, do
‘no more than require a generic computer to perform
generic computer functions’Alice, 134 S. Ct. at 2539.
Eliminating generally-implemented software patents
would clear the patent thicket, ensuring that patent
protection promotes, rather than impedes, ‘the on-
ward march of science’ (O’'Reilly v Morse, 56 U.S. (15
How.) 62, 113 (1853), and allowing technological in-
novation to proceed apace’.

Roberts (2016) has commented that now, giv-
en this concurring opinion, “software patents are in
peril”. It is not causal that the other point of Judge
Mayer’s opinion was that “patents constricting the
essential channels of online communication run
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afoul of the First Amendment”. Indeed, a holistic ap-
proach to patents should take into account a num-
ber of trade-offs and endeavour to strike a balance
between the conflicting interests, such as the right
of the applicant to government-sanctioned monop-
olies, on the one hand, and, on the other hand, the
“right to receive information and ideas [which] re-
gardless of their social worth, is fundamental to our
free society” (Stanley v. Georgia, 394 U.S. 557, 564
(1969). A similar approach, unprecedented in US
law according to Crouch (2016), is already part of
the European tradition, as one can see, for instance,
in GS Media BV v Sanoma Media Netherlands BV
and others, even though sometimes the result of the
balance favours private interests, as pointed out by
Nivarra (2011). Indeed, on 8 September 2016, the
Court of Justice, in proposing a liberal approach to
hyperlinking, has stressed that

“the harmonisation effected by it is to maintain,
in particular in the electronic environment, a fair bal-
ance between, on one hand, the interests of copyright
holders and related rights in protecting their intellec-
tual property rights, safeguarded by Article 17(2) of
the Charter of Fundamental Rights of the European
Union (‘the Charter’) and, on the other, the protec-
tion of the interests and fundamental rights of users
of protected objects, in particular their freedom of
expression and of information, safeguarded by Ar-
ticle 11 of the Charter, and of the general interest”
(GS Media at 31).

Finally, news from the world of quantified self
and activity tracking confirm that CII litigation is
increasing in relation to the growth of the IoT. In a
forest of IoT patents (the so-called patent thicket),
every step ahead may lead to an infringement.

An example is provided by the Aliphcom (Jaw-
bone) / Fitbit lawsuits. The companies involved are
giants in the market of quantified self and wearables.
On 28 April 2016, two of the Jawbone’ patents that
were disputed at the U.S. International Trade Com-
mission (ITC) were invalidated. Since Jawbone was
trying to leverage those patents to prevent Fitbit’s

imports in the US, now this result appears hardly
achievable. However, a Jawbone representative has
pointed out that the patent ruling will be appealed
and that “the two patents that are the subject of the
ITC ruling represent only a portion of Jawbone’s
case against Fitbit and a small subset of Jawbone’s
overall patent portfolio” (Goode, 2016). Nonethe-
less, on 23 August 2016, Judge Dee Lord of the ITC
struck-down Jawbone’s request for an import ban
against Fitbit products “the competitors’ cross-fil-
ings for patent infringements had all been invalidat-
ed” (Trade Secrets Institute, 2016).

What is interesting from our perspective, is
the official court filing states that the claims on the
relevant patents “seek a monopoly on the abstract
ideas of collecting and monitoring sleep and oth-
er health-related data” Consequently, they are not
eligible for the grant of a patent, also because “no
innovating concept is claimed in either patent. With
particular regard to systems for organizing human
activity, the courts have determined that a patent is
not eligible when it claims the use of computer tech-
nology to accomplish tasks that were in the past per-
formed by human beings” the filing states.

This ruling takes a strict approach to ClIs,
which is commendable, since we foresee that an
increasing number of applications for patents on
IoT-software will be filed. The ruling has also an im-
pact on the world of artificial intelligence and arti-
ficial enhancement. These technologies are progres-
sively substituting human beings in their everyday
tasks. Inventors and developers shall be aware that,
generally speaking, there will be a tendency not to
award patents for inventions enabling machines to
accomplish tasks once performed by human beings.

The road to a possible IoT patents war, that will
overshadow the smartphone wars, is then evidenced
by another lawsuit between the same parties, with
Fitbit this time as a plaintiff (Fitbit, Inc. v Aliphcom,
et al.). The court denied Jawbone’s motion for judge-
ment on the pleadings that three of Fitbit’s patents
on devices pairing methods are invalid for failure
to claim patent-eligible subject matter. Given the
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importance of communications between devices
for the growth (and for the existence itself) of the
IoT and given the subsequent relevance of pairing
technologies, this case may have an impact that goes
well beyond the quantified-self domain. The court
recognises that there are both reasons in favour and
against the qualification as abstract idea (step one of
the Alice/Mayo test), therefore they move on to step
two, which courts must approach cautiously, “scru-
tiniz[ing] the claim elements more microscopically”
than in step one (Electric Power Group, LLC v Alstom
S.A. at 1354).

Fitbit claimed that the use of a server to identify
eligible devices and the use of tapping, detected by a
motion sensor, to validate a pairing were unconven-
tional elements which supply an inventive concept.
However, the Court agreed with Jawbone that none
of the claim elements, assessed individually, provide
an inventive concept. Indeed, “server;” “client,” and
“portable monitoring device” are, in broad terms,
generic, conventional components, none of which
are inventive. The various steps of transmitting or re-
ceiving information and how they are accomplished
are also generic—the claims recite these steps only
functionally and require no inventive algorithm or
data structure for performing them. Moreover, the
Court also agreed with Jawbone that the claims’ re-
lation to wearable activity tracker technology, in and
of itself, does not make them patent-eligible (Alice at
2358: limiting the use of an abstract idea “to a par-
ticular technological environment” is not enough
for patent eligibility).

Nonetheless, the Court agreed with Fitbit that
both the use of tapping and the use of a server, when
considered along with the rest of the claims as an
ordered combination, supplied an inventive concept
that transformed the asserted claims into patent
eligible subject matter under step two. Indeed, a
difference between the smartphone and many IoT
devices is that the latter are smaller. Therefore, their
design does not allow keyboards and/or buttons.
This is a problem on many respects, including the
pairing of the devices. Therefore, the Court saw the
addition of tapping as the form of validation as an
inventive concept. Moreover, Jawbone seemed to
conflate inventive concept and novelty inasmuch as

they argued that tapping could not supply an inven-
tive concept since it was known in the art. Therefore,
tapping transformed the asserted claims into some-
thing more than an abstract device pairing process:
it “improve[d] an existing technological process”
(Alice at 2358) by expanding the scope of devices
that can be paired. Furthermore, the injection of a
server to regulate and facilitate the pairing process
was deemed to supply an inventive concept. Thus,
the asserted claims shift the traditional paradigm so
that all of the information needed for pairing does
not have to be provided through the two devices.

It seems clear that these lawsuits “presage wid-
er patent disputes over IoT technologies as they
mature and more products become available to con-
sumers” (Amundson 2016). The described trend,
which seems quite favourable to the patent eligibili-
ty of IoT inventions, may contribute to increase the
propertisation of IoT devices and the relevant shift
from the IoT to the Internet of Silos. It is hoped that
issues of divided infringement and territorial scope
will somehow slow down the process, in considera-
tion of the possible difficulties in enforcing IoT pat-
ents.

V. THE GUIDELINES ON THE EXAMI-
NATION OF COMPUTER-RELATED INVEN-
TIONS. HISTORICAL BACKGROUND, BASIC
CONCEPTS AND THE (NOT ALWAYS SAVVY)
PROTESTS OF THE CIVIL SOCIETY

It is not sufficiently known that India has a pio-
neering role in the development of new technologies
and new approaches to the concept itself of innova-
tion.

A notable example is Ministry of Electronics &
Information Technology (2015), which builds on the
‘Digital India Programme. In issuing it, the Depart-
ment of Electronics and Information Technology
(‘DeitY’) pursued four goals. Firstly, to create an IoT
industry in India of USD 15 billion by 2020 (with
a share of 5-6% of global IoT industry.) Secondly,
to undertake capacity development for IoT specif-
ic skill-sets for domestic and international markets.
Thirdly, to undertake R&D for all the assisting tech-
nologies. Lastly, to develop smart devices specific
to Indian needs in all possible domains. The policy
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has been seen by Aggarwal (2015) as the realisation
of the “Zero Defect Zero Effect” slogan, which was
coined by Prime Minister of India, Narendra Modi.
Part of the Make in India strategy, it denotes manu-
facturing mechanisms whereby the possibility of er-
ror and the environmental impact are, or should be,
eliminated. Malevolent commentators may judge
it as a ‘green washing’ policy in order to convince
transnational corporations to manufacture their
products in India and to increase the exportations.
In fact, in the Independence Day speech, Modi had
said that the “zero defect, zero effect’ policy was criti-
cal so that “our exported goods are never returned to
us” (Modi, 2014) However, the reasons for the poli-
cy will prove to be of secondary importance, as long
as the implementation activities will be carried out
with the bottom-up inclusive approach that we are
seeing in the deployment of the Indian smart cities
plan, as in Ministry of Urban Development (2015).

Future research shall focus on the risks of such
a fast growth. For instance, in 2010, the Govern-
ment of India (better said, the Unique Identification
Authority of India, ‘UIDAT’) has started collecting
biometric data (mainly fingerprints and iris signa-
tures) as a condition to issue the so-called Aadhaar
number and card. Without the number, one cannot
apply for subsidies. The UIDAI has already collected
the biometric data of nearly a billion people (Miglani
& Kumar, 2016). On 25 March 2016, the Aadhaar
(Targeted Delivery of Financial and Other Subsidies,
Benefits and Services) Act, 2016 has received the as-
sent of the President. The Act provides federal agen-
cies with the right to access the said database in the
interest of national security. There is the actual risk
of using the largest biometric database in the world
for surveillance purposes.

India, unlike the US, is following the dou-
ble-binary European approach. Indeed, s. 3(k) of
the Patents Act 1970 states that a “computer pro-
gramme per se” is not patentable, but until recently
it was not clear whether CRIs were excluded from
the subject matter or not. The silence kept on CRIs
will not surprise who knows that the Patents Act,
notwithstanding its amendments, remains an old
act, as shown inter alia by the several provisions on
floppy disks.

The path towards the introduction of software
patents had been gradual and Brownian. In 2002,
the Patents (Amendments) Act, 2002 introduced the
words ‘per s€’ in s. 3(k) of the Patents Act. This was
explained by the Joint Parliamentary Committee
by saying that “sometimes the computer program
may include certain other things, ancillary thereto
or developed thereon. The intention here is not to
reject them for grant of patent if they are inventions.
However, the computer programs as such are not
intended to be granted patent” (Comments and rec-
ommendations on the Guidelines, 2015). The first
guidance explained ‘ancillary’ by referring to “things
which are essential to give effect to the computer
program.”

The second step was the Patents (Amendment)
Ordinance, 2004. At that time, an amendment to
provide for the patentability of computer programs
insofar as they enhanced technology was rejected
by the Lok Sabha and the Rajya Sabha (the houses
of the Parliament of India), “as they feared that this
would be beneficial only to multinational compa-
nies.” (Chathurvedula, 2015).

A similar failed attempt was made by the Pat-
ents (Amendment) Bill, 2005 that sought to extend
patentability to computer programs with “technical
application to industry”. The ‘transnational corpora-
tions’ exception was successfully raised again.

In 2011, then, the Controller General of Pat-
ents, Designs and Trade marks (hereinafter the
‘Controller,, the Indian homologous of the Intellec-
tual Property Office) clarified that “claims directed
at ‘computer program products’ are computer pro-
grams per se stored in a computer readable medium
and as such are not allowable.” (Office of Controller
General of Patents, Designs & Trademarks 2011,
08.03.05.10.) Moreover, when a claim inter alia con-
tains a subject matter that is not limited to a com-
puter program, “it is examined whether such subject
matter is sufficiently disclosed in the specification
and forms an essential part of the invention.” (ibid).

It is notable that the draft CRI guidelines pub-
lished in 2013 were clear as to the exclusion of any
computer program that may work on any gener-
al-purpose computer or “related device” (mainly
smart devices) did not meet the requirements of law.
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In August 2015, the Controller issued the first
CRI guidance; it allowed the patenting of programs,
which demonstrated technical advancement. Un-
surprisingly, the guidance gave rise to protests of
the civil society. Many organisations and citizens,
indeed, complained about the contrast with s. 3(k)
of the Patents Act and because software patentability
was seen as a break to innovation (Concerns over
the “Guidelines, 2015). To be precise, the guidance
reaffirmed that computer programs per se were ex-
cluded from patentability and, therefore, “[c]laims
which are directed towards computer programs per
se are excluded from patentability”; consequently,
the citizens claims that computer programs were
excluded “unconditionally” and that the one at is-
sues was a ‘blanket exclusion’ were not entirely cor-
rect. Moreover, for being considered patentable,

«

the subject matter should involve either “- a novel
hardware, or - a novel hardware with a novel com-
puter program, or - a novel computer program with
a known hardware which goes beyond the normal
interaction with such hardware and affects a change
in the functionality and/or performance of the exist-
ing hardware” The ‘physical’ element looked critical,
but the third category presented some ambiguity. In
addition, the attached clarification was not helpful
(also, it was not clear if it was a clarification or a
fourth category): a computer program, “when run-
ning on or loaded into a computer, going beyond the
‘normal’ physical interactions between the software
and the hardware on which it is run, and is capable
of bringing further technical effect may not be consid-
ered as exclusion under these provisions” (Office of
Controller General of Patents, Designs and Trade-
marks (2013), para 5.1).

The letter of the civil society complained that
the patentability of software was maintained de-
pendent on the industrial applicability. This is not
precise. Whereas the cited patentability as a result of
technical effect could be tricky, the guidance limited
itself to state that “[t]he examination procedure of
patent applications relating to CRIs is the same as
that for other inventions to the extent of considera-
tion of novelty, inventive step, industrial applicabil-
ity, sufficiency of disclosure and other requirements
under the Patents Act and the rules made thereun-
der”

After the said protests, with order No. 70 of
2015, the Controller announced that the criticised
guidance was to be “kept in abeyance till discus-
sions with stakeholders are completed and conten-
tious issues are resolved.” The discussions have been
completed and the contentious issues resolved on 19
February 2016, when the Controller published the
new guidelines on the examination of CRIs (Office
of the Controller General of Patents, Designs and
Trade Marks, 2016).

CRIs now comprise “inventions which involve
the use of computers, computer networks or other
programmable apparatus and include such inven-
tions having one or more features of which are re-
alized wholly or partially by means of a computer
program or programs.” Incidentally, one may note
that ‘other programmable apparatus’ is a flexible
concept indeed capable to encompass smart devices.
The pendant of this notion is the ‘computer system,
which, under the Information Technology Act, 2000
is “a device or collection of devices, including input
and output support devices and excluding calcula-
tors which are not programmable and capable of
being used in conjunction with external files, which
contain computer programs, electronic instruc-
tions, input data and output data, that performs
logic, arithmetic, data storage and retrieval, com-
munication control and other functions” A very
‘ToT’ dictionary. Even before that, the definition of
‘computer’ is sufficiently flexible to accommodate
the IoT specific characteristics. The term ‘comput-
er’ is defined in The Information Technology Act,
2000 as “any electronic, magnetic, optical or other
high-speed data processing device or system which
performs logical, arithmetic, and memory functions
by manipulations of electronic, magnetic or optical
impulses, and includes all input, output, processing,
storage, computer software, or communication fa-
cilities which are connected or related to the com-
puter in a computer system or computer network.”

The new guidelines reaffirm the exclusion of
the software patents and introduces a three-step test
to determine the applicability of s. 3(k) of the Pat-
ents Act to CRIs. Indeed, “[e]xaminers may rely on
the following three stage test in examining CRI ap-
plications: (1) Properly construe the claim and iden-
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tify the actual contribution; (2) If the contribution
lies only in mathematical method, business method
or algorithm, deny the claim; (3) If the contribution
lies in the field of computer program, check whether
it is claimed in conjunction with a novel hardware
and proceed to other steps to determine patentabil-
ity with respect to the invention.” (Guidelines 2016,
s.5)Therefore, if the hardware is not novel (e.g. some
innovative smart device), then no patent will be
granted. It would seem, consequently, that computer
programs running on traditional computers should
be excluded by the subject matter of patents. This is
particularly clear if one reads the previous version
of the guidelines, which included the eligibility of “a
novel computer programme with a known hardware
which goes beyond the normal interaction with
such hardware and affects a change in the function-
ality and/or performance of the existing hardware”

Moreover, even though the phases of the exam-
ination procedure of CRIs are the same as the other
inventions as to novelty, inventive step, industrial
applicability and sufficiency of disclosure, “[t]he de-
termination that the subject matter relates to one of
the excluded categories requires greater skill on the
part of the examiner” While explaining that these
concepts apply equally to ordinary inventions and
to CRIs, the Controller specifies that the “determi-
nation of industrial applicability in case of CRIs is
very crucial since applications relating to CRIs may
contain only abstract theories, lacking in industri-
al application” Furthermore, it explains how the
sufficiency of disclosure applies to CRIs. The said
requirement means that the invention has to be
described “fully and particularly” (‘what’) and the
specification has to explain the best method of oper-
ation. Under para. 4.4.2 of the new guidance, “[t]he
best mode of operation and/or use of the invention
shall be described with suitable illustrations. The
specification should not limit the description of the
invention only to its functionality rather it should
specifically and clearly describe the implementation
of the invention.

Even though the use of ‘may’ might suggest a
certain scope for the examiners discretion and one
would have expected that the excluded subject mat-
ter should have to be interpreted in a stricter way
(as opposed to require “greater skill”), the wording

is adamant in linking the patentability of CRIs to
inventions which constitute an inextricable mix-
ture of software and (novel) hardware; that is to
say, to smart devices. From this point of view, the
new CRI guidance may be a formidable input to
the developments of IoT inventions, now supported
by legal clarity and certainty. Moreover, as a policy
recommendation and in consideration of the fore-
seen growth of ClIs due to the IoT, the European
Patent Office may want to be inspired by the Indian
guidelines to update and deepen its out-of-date and
insufficiently thorough guidance. A first commend-
able step has been the publication of the 8% edition
of Case Law of the Boards of Appeal of the European
Patent Office in July 2016, but some ad-hoc guide-
lines would be more appropriate.

VI. CONCLUSIONS

With the advent of the IoT, applications for
software patents disguised as CIIs will increase sub-
stantially in Europe. A similar phenomenon will
take place in the United States, where there is the
risk of a departure from Alice, with subsequent pa-
tentability of IoT inventions directed to an “abstract
idea” and that do not add “significantly more” to that
abstract idea. Besides these trends, it is not deniable
that linking a claim to a specific device (as opposed
to a generic computer) would make grant of a pat-
ent more likely (even though it may not be sufficient
in itself).A larger number of IoT patents, currently
increasing eight times faster than patents in other
domains, will also lead to an increase in litigation.
It is foreseeable a shift from the smartphone wars to
the IoT wars (a taste of it coming from the Jawbone /
Fitbit lawsuits). Indeed, the underlying forces of the
smartphone wars were huge economic impact, mul-
tiple converging technologies, fragmented indus-
try, competing standards, as well assignificant pat-
ent stockpiles. These apply all the more the IoT
market, which makes a war likely. In particular, the
complexity of the supply chain, the several domains
in which the IoT is divided and the composite na-
ture of the IoT devices are among the main reasons
of the impending wars. These could also take the
form of “a cold competition with grudging exchang-
es of cross-licenses and agreements not to sue” (Ho
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2016a). This would seem the case with the Adidas /
Under Armour settlement in May 2016, when the
former granted the latter a license to some patents in
exchange for a licensing fee paid by Under Armour
and MapMyFitness.

The traditional view is that the United States
Patent and Trademark Office undertakes less rigor-
ous patent examination than the EPO (Nightingale,
2016). I do not know if the contrary has become
true, like a recent study claims (Christie et al., 2016).
However, in the field of CIIs it seems to me that both
the systems are prone to recognizing a wide protec-
tion with subsequent increased propertisation of
knowledge. It may be not useless to remember that
intellectual property is about striking a balance be-
tween a number of (sometimes conflicting) private
and public interests. A too strong patent regime for
computer programs, in a moment when software is
being embedded in most traditional devices, risks
not to take into account the trade-oft between remu-
neration of the investments and public good. More-
over, the prevalence of proprietary models can jeop-
ardise interoperability, which is at the very heart of
the IoT. Furthermore, there are issues of competition
law. It has been noted that since IoT manufacturers
will run to get patents “[n]ational regulators must
[...] apply utmost prudence to ensure that grants do
not act as barriers to new entrants in existing and
emerging markets” (Consumers International, 2016,
78).It is noteworthy, inter alia, that the “[t]op pat-
ent filer in the field hold[s] around 5% of the total
patents” (LexInnova 2016). From a consumer law
perspective, there is the “risk that intellectual prop-
erty arguments and digital rights management will
extend to products and services containing soft-
ware, and risk superseding consumer protection
law” (ibid., 5). But regimes such as product liability,
unfair terms, unfair commercial practices, and data
protection can prevail on contracts and licences,
thus preventing intellectual property abuses.

There are some good practices to be followed.
For instance, on 28 October 2016 a new exemption
to the Digital Millennium Copyright Act has come
into force allowing the circumvention of DRM and
the reverse engineering of consumer devices for se-
curity purposes. Being eventually legal to hack one’s
own devices, it would seem that consumers may

be (relatively) back in control of their devices, not-
withstanding the intellectual property protections
(Greenberg, 2016).

Another approach that should be followed is
the Indian one. After the civil society has (maybe
too) harshly criticised the first version of the guide-
lines on the CRIs, the Government has revised them
in order to make clear that in no way CRIs will be a
surreptitious way of granting software patents.

With some exceptions, such as the Republic of
Philippines, there is evidence that the world is going
towards a wider patentability. One could mention,
for instance, China. On 28 October 2016, indeed,
the State Intellectual Property Office of the People’s
Republic of China (sh AREMEERMRZNE)
has launched a public consultation on the revised
Guidelines for Patent Examination. As to the exam-
ination criteria concerning computer programs, it is
proposed to replace “computer programs” with

« -
computer programs per se’ .

It is not entirely clear if the United States and
Europe are going towards the patentability of ab-
stract ideas and computer programs per se, respec-
tively. The above analysis has sent mixed signals.
The legal systems seem to become more favourable
to the IoT patenting and the characters themselves
of the IoT market and of its devices may favour the
patentability. However, on the one hand, there is ev-
idence of an impending IoT war; on the other hand,
even though once patented the enforceability could
be difficult due to divided infringement and territo-
rial scope issues.

It has been observed that “[m]ost of the inno-
vation on the so-called Internet of Things is locked
up in patents held by the companies that make
the innards of sensors, routers, and other devices”
(Wong 2016). If the justification of the monopolies
stemming from patents is innovation, then some-
thing is going wrong. One should only wish that
legislators and regulators were aware of the indeed
negative consequences of software patents becom-
ing commonplace in an IoT world.

1 Part ll, Chapter 9, Section 2 of the Guidelines. See Li (2016).
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ABSTRACT

The Open Source and Free Software movements in copyright have, in their own way, challenged the tradi-
tional exclusive rights — based system. However, when it comes to patents, it would appear that the traditional
model — underpinned by the assumption that for an innovation to be economically viable, an inventor must be
able to exclude others from making, using, or selling his innovation — still prevails.

The common understanding of the encouragement of innovation providing the necessity for strong exclu-
sive patent rights is nevertheless nuanced by the recent development of atypical models. The models that will be
discussed in this paper do not challenge patents per se (i.e., a right to prevent anyone from making and using
the patented invention), but rather the way patents are being used.

Relying on a growing literature on so-called ‘open patents” and on selected examples (i.e., patent pledg-
es), this proposed paper will investigate recent “openings”, so to speak, of exclusive intellectual property rights
(IPRs) and how they affect our understanding of patents as well as the legal instruments currently available to
apprehend such new models.
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I. INTRODUCTION

Conforming to the traditional incentive theory,
patents are apprehended as the most viable option to
foster innovation. A patent is a property right on an
invention,' giving its holder an exclusive right that
allows him or her to exclude others from making,
using, offering for sale, or selling his or her patent-
ed invention. This exclusive right is a way to ensure
the promotion of innovation. Hence, a patent acts as
an incentive to invent and the infringement action
against free-riders allows the patentee to have her
right complied with. Commonly, patents are consid-
ered to be strong tools for encouraging innovation.?
Consequently, over the past two decades, patent re-
gimes have gone through changes aimed at reinforc-
ing the exclusive rights granted to the patentees.?

Reinforcing and unifying patent regimes are
verified both at the substantial and procedural lev-
els. Patents have expanded geographically and

1 Vivant, Michel (2005), Droit des Brevets, Edition Dalloz, p.2.

2 European Commission: “Patents are key tools to encourage in-
vestment in innovation and encourage its dissemination”.<http://
ec.europa.eu/growth/industry/intellectual-property/patents/in-
dex_en.htm>. See also European Commission Trade Policy: “Pro-
tection and enforcement of intellectual property are crucial for the
EU’s ability to stimulate innovation and to compete in the global
economy”. <http://ec.europa.eu/trade/policy/accessing-markets/
intellectual-property/index_en.htm>. The EU has also launched
the Innovation Union Initiative and praise the merits of strong IP
protection: “In our increasingly knowledge-based economies, the
protection of intellectual property is important for promoting in-
novation and creativity, developing employment, and improving
competitiveness”. <http://ec.europa.eu/growth/industry/intellec-
tual-property/index_en.htm>. The same discourse is found at the
WTO level: “Ideas and knowledge are an increasingly important
part of trade. Most of the value of new medicines and other high
technology products lies in the amount of invention, innovation,
research, design and testing involved [..] Creators can be given
the right to prevent others from using their inventions, designs
or other creations and to use that right to negotiate payment
in return for others using them. These are intellectual property
rights. Governments and parliaments have given creators these
rights as an incentive to produce ideas that will benefit society
as a whole”. <https://www.wto.org/english/thewto_e/whatis_e/
tif_e/agrm7_e.htm> (accessed 14 April 2017).

3 Remiche, Bernard (2002),Révolution Technologique, Mondialisa-
tion et Droit des Brevets, Revue Internationale de Droit Econom-
ique (t. XVI, 1), pp. 83-124 p.95. See also Martinez, Catalina/
Guellec, Dominique (2004), Overview of Recent Changes and
Comparisons of Patent Regimes in the United States, Japan and
Europe, Chapter 7: OCDE (editor) Conference on Patent, Innova-
tion and Economic Performance, 28-29 August 2003, Paris. p.128.
See also Geiger, Christophe (2013), The Social Function of Intel-
lectual Property Rights, or How Ethics Can Influence the Shape
and Use of IP Law": Elgar, Edward/ Dinwoodie, Graeme B. (eds.), In-
tellectual Property Law: Methods and Perspectives, Cheltenham,
UK/Northampton, MA, Max Planck Institute for Intellectual Prop-
erty & Competition Law Research Paper No. 13-06, p. 153-176.

4 Since patents are tools to encourage innovation and its dissemi-
nation, the EU decided to create uniform patent protection, cost
saving procedure and measures to enhance patent exploitation.
EU Commission (2016) “In 2012, EU countries and the European
Parliament agreed on the patent package, a legislative initiative
consisting of two regulations and an international agreement that

been extended to new fields (computer programs,
biotechnology and business methods in some coun-
tries).” This trend of reinforcing and expanding pat-
ents is supported by the idea that exclusive rights are
the sole way to protect and encourage innovation;
excluding free-riders is essential for engaging in in-
novation.

Consistently, one would then pursue to ex-
panding their rights in order to secure their inno-
vation. Yet, one can now observe the development
of unconventional models, along the side of the
traditional patents, challenging the strong exclusive
right-based approach. Indeed, patents would not
only be exclusionary tools but inclusionary tools as
well. The models we will describe below however
propose more inclusive mechanisms: indeed patents
would not only be exclusionary tools but inclusion-
ary tools as well.®

We determine that there are two categories of
these new inclusive models. The first use patents as
inclusionary tools by resorting to licenses; although
these often utilise atypical licenses the resulting form
is similar to a patent pool or club. The second, patent
pledges, do not resort to licenses, instead they take
the form of promises that questions the common
available legal instruments and most importantly
the enforceability of such promises.

lay the ground for the creation of unitary patent protection in the
EU. [...] Unitary patent protection will make the existing European
system simpler and less expensive for inventors. It will end com-
plex validation requirements and drastically limit expensive trans-
lation requirements in participating countries. Consequently, it is
expected to stimulate research, development and investment in
innovation, helping to boost growth in the EU". <http//ec.europa.
eu/growth/industry/intellectual-property/patents/unitary-pat-
ent/index_en.htm>. (accessed 14 April 2017).

5 “A patent that applies to all objects” Vivant, Michel (2006), ‘Le
systéme des brevets en question: Brevet Innovation et Interét
Général; Larcier (editor) Conference Le Brevet: pourquoi et pour-
quoi faire?Louvain la Neuve, Belgium. p.24. Cornish, William
(2004), Intellectual Property. Omnipresent, Distracting, Irrele-
vant?, Clarendon Law Lectures, p. 1.“IPRs appear to be spreading
like a rash, particularly across new technologies and threatening
to leave few patches of unblemished skin’.

6 Van Overwalle, Geertrui (2015), Inventing Inclusive Patent: From
Old to New Open Innovation: Drahos, Peter/ Ghidini, Gustavo/
Ullrich, Hans (eds.), Essays on Intellectual Property, V. 1, Edward
Elgar. Van Overwalle proposes an “inclusive patent” regime that
will co-exist with the traditional patent system (different from
the models that we will be describing in this paper). The “inclu-
sive patent” will offer a right to include, instead of a right to ex-
clude, enabling he owner to include others. The latter will be able
to control licensing condition and ensure the compliance with
open source requirements. This regime would be developed as a
semi-codified regime (in this case the patent entitlement is pro-
vided by law) and as the open source copyleft type license (built
by private parties). See also Dussolier, Séverine(2013), The Com-
mons as Reverse Intellectual Property or the Model of Inclusivity:
Howe, Helena/ Griffiths, Jonathan (eds), Concepts of Property in
Intellectual Property Law, Cambridge Intellectual Property and In-
formation Law (No. 21), Cambridge University Press, pp. 258-281.
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II. THE PHENOMENON OF “OPEN PAT-
ENTS”: UNCONVENTIONAL PATENT POOLS

Similarly to Open Source and Free Software,
the models described in this part leverage exclu-
sive rights to include others (although to various
degrees) instead of excluding them.” These models
are very diverse and feature different characteristics
and purposes. Yet, these models have all in common
to all work around the idea of inclusivity providing
innovators freedom to operate. These models would
qualify as “open patenting” practises. According to
Maggiolino and Montagnani open patenting is a le-
gal phenomenon of standardised contractual terms
and conditions; open patenting necessitates two
elements, a patented invention and the will of the
patentee to license it outside of a traditional license
schemes.®

A. THE DEFENSIVE PATENT LICENSE
(DPL)

The Defensive Patent License® (DPL) is consid-
ered as a « patent-non-aggression-pact », intending
to create a set of viral,'’ bilateral obligations prevent-
ing offensive patent litigation'' and promoting free-
dom to operate and innovate. The DPL is “a stand-
ardised open patent license designed to encourage
the creation of a broad, decentralised network of
open innovation communities that both patent
their innovation with a commitment to defensive
purposes and license them on a royalty free basis to
any others who will do the same”!'? The DPL grants

7 Dussolier, Séverine (2007), ‘Sharing Access to Intellectual Proper-
ty through Private Ordering; Chi.-Kent. L. Rev. V. 82, p. 1391. See
also Xifaras, Mikhail (2010), ‘Copyleft and the Theory of Property;
Multitudes 2, No. 41, pp 50-64.

8 Maggiolino,Mariateresa/ Montagnani, M. Lilla (2011),Standard-
ized Terms and Conditions for Open Patenting, Minnesota Journal
of Law, Science & Technology, V. 14, pp. 785-816. See also from the
same authors (2009),From Open Source Software to Open Patent-
ing: What's New in the Realm of Openness?; International Review
of Intellectual Property and Competition Law, V. 42, pp. 804-832.

9 <https://defensivepatentlicense.org> (accessed 14 April 2017).

10  The term “viral”is used for Free Software and Open Source licens-
es. A viral clause guarantees that any derivative work will be li-
censed under the same conditions. The user has to grant the same
freedom he initially received to any subsequent users.

11 Offensive patent litigations are launched by what is termed Pat-
ent Assertion Entities also known as Patent Troll. PAE are types of
Non Practising Entity (NPE). An NPE is an entity that own patents
for a product or a process but has no intention of developing or
making anything with it. A PAE or Patent Troll will acquire a large
amount of patents in order to launch infringement suits against
practising companies or individuals whom they affirm have in-
fringed on their patents. They do not use their patent to make
anything and only acquire patent to file lawsuits and drive reve-
nues from litigation.

12 Schultz, Jason/Urban, Jennifer (2012),Protecting Open Innova-
tion. The Defensive Patent license as a New Approach to Patent

every DPL user a perpetual, worldwide, royalty-free
license to every other DPL user’s entire current and
future patent portfolio.” If a DPL user wants to
cease offering his patent to the other users, he has
to provide a six-month notice to other DPL users
and future parties. The DPL user cannot revoke any
licenses before the end of the notice period. At the
end of the notice period, the remaining DPL users
may revoke their licenses toward the users who have
left.

B. THE OPEN INNOVATION NETWORK
(OIN)

The OIN is also designed around the idea of us-
ing patents for defensive purposes. The OIN defines
itself as a defensive patent pool** with the specific
goal of protecting open source developers.”” The
OIN is a shared defensive patent pool that acquires

Threats, Transaction Costs, and Tactical Disarmament, Harvard
Journal of Law and Technology, V. 26(1), p.38.

13 Defensive Patent License: Article 2 DPL 1.0 Grant: “Licensor
hereby grants and agrees to grant to such DPL User a worldwide,
royalty-free, no-charge, non-exclusive, irrevocable [..] license,
perpetual for the term of the relevant Licensed Patents, to make,
have made, use, sell, offer for sale, import, and distribute Licensed
Products and Services that would otherwise infringe any claim
of Licensed Patents. A Licensees sale of Licensed Products and
Services pursuant to this agreement exhausts the Licensors abil-
ity to assert infringement by a downstream purchaser or user of
the Licensed Products or Services", Article 1.16 DPL 1.0 [..] “the
Licensors commitment to offer a license to its Patents under the
DPL, or, if such Licensor has no Patents, the commitment to of-
fer a license to any Patents it may obtain in the future under the
DPL. DPL users, licensees and licensors refrain from any offensive
patent infringement action against one another. In case of an of-
fensive claim by a DPL user against its licensor or any other DPL
user, the licensor can revoke its license and other DPL users may
suspend their license as well to the DPL user asserting its patents
offensively”, Article 3 DPL 1.0 [..] “Licensor reserves the right to
revoke and/or terminate this License with respect to a particular
Licensee if: Licensee makes any Infringement Claim, not including
Defensive Patent Claims, against a DPL User; or Licensee grants
an exclusive license, with the right to sue, or assigns or transfers
a Patent to an entity or individual other than a DPL User without
conditioning the transfer on the transferee continuing to abide by
the terms of this License” <https://defensivepatentlicense.org>
(accessed 14 April 2017).

14 The OIN counts as members Google, Red Hat, NEC, IBM, Philips,
Sony, Suse/Novell. http://www.openinventionnetwork.com/ (ac-
cessed 14 April 2017).

15 The Open Innovation Network, “The Open Invention Network is a
shared defensive patent pool with the mission to protect Linux”
[...1"Any company, project or developer that is working on Linux,
GNU, Android or any other Linux-related software is welcome to
join OIN, free of charge or royalties.Open Invention Network was
created to ensure a level playing field for Linux, safeguarding de-
velopers, distributors and users from organizations that would
leverage intellectual property to hinder its growth and innova-
tion. We do this by acquiring and sharing intellectual property to
promote a collaborative Linux ecosystem. We do this by provid-
ing a royalty-free license to OINs strategic intellectual property
portfolio and cross licensing Linux System patents between OIN
community members”.  <http://www.openinventionnetwork.
com/> (accessed 14 April 2017).
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patents and licenses them royalty-free to entities
that in exchange agree not to assert their own pat-
ents against Linux and Linux-related systems and
applications. The beneficiaries (licensees) are any
company or organisation that agrees to refrain from
using its patent portfolio against the Linux Sys-
tem. The OIN provides participants with licenses
to all patents owned by other OIN licensees relat-
ed to the Linux system. The purpose of the OIN is
to protect the GNU/Linux ecosystem, acting like a
shield, by limiting negative effects on patent chal-
lenges brought by companies who are not involved
in open source. Thus in order to protect the GNU/
Linux ecosystem, the OIN acquires patents.'® By ac-
quiring valuable patents (Linux-related or not), the
OIN aims at incentivising companies to join OIN
(since the companies will receive the patents under
a royalty-free license)'7and also to deter companies
from threatening either OIN members and licensees
or the Linux community at large.

C. THE LICENSE-ON-TRANSFER AGREE-
MENT (LOT AGREEMENT)

Correspondingly,a License-On-Transfer
Agreement (LOT Agreement) offers a protection
mechanism against non-practising entities oth-
erwise known as patent trolls. A LOT Agreement
is a standardised, networked, royalty-free patent
license-On-Transfer (LOT) patent license agree-
ment." The license is perpetual and will last until the
patent subject to the license expires. Under a LOT
Agreement, participants agree that when a patent
is transferred (to a non-participant) it is automati-
cally licensed to the other participants in the LOT
network.” The DPL, LOT Agreements and the OIN

16 These acquired patents are not necessarily Linux related. OIN has
acquired various U.S. Patents. For a list of the OIN patents. <https//
www.openinventionnetwork.com/about-us/us-patents-owned-
by-oin/> (accessed 14 April 2017).

17 OIN license Article 1.1: “OIN, grants to You and Your Subsidiar-
ies a royalty-free, worldwide, nonexclusive, non-transferable li-
cense under OIN Patents to make, have made, use, import, and
Distribute any products or services. In addition to the foregoing
and without limitation thereof, with respect only to the Linux Sys-
tem, the license granted herein includes the right to engage in
activities that in the absence of this Agreement would constitute
inducement to infringe or contributory infringement (or infringe-
ment under any other analogous legal doctrine in the applicable
jurisdiction)”.

18 Hayes, David L./ Schulman, Eric C. (2014), An Updated Proposal
for a License on Transfer (LOT) Agreement,<http://ssrn.com/ab-
stract=2463660> (accessed 14 April 2017).

19 The transfer of the patent to another entity than a LOT user is
called “triggering event”. The triggering event causes the license
to be effective. Hence, participants in the LOT network are pro-
tected from potential future attacks if the patent is later trans-

mainly aim at creating a safe environment for inno-
vators relying on defensive mechanisms in a similar
way as patent pools do.

D. CAMBIA - BiOS LICENSES

The BiOS licenses created by CAMBIA create
a “safe environment” but insist less on defensive
aspects.” The BiOS licenses create a pool of tech-
nology, however it would not be a traditional pat-
ent pool. Indeed, as opposed to a traditional patent
pool open to only certain participants who already
own technologies, the BiOS license creates a more
inclusionary mechanism. This pool or “common”
as termed by CAMBIA, is not reserved for a par-
ticular technology and thanks to the licenses, the
pool is expected to increase in size with a variety
of technologies. Also, contrary to traditional patent
licenses, BiOS licenses do not require any royalties
or fees from the licensee. CAMBIAs technologies
are available royalty-free for use in research or in
creating products, by anyone in any country, based
on a legally binding agreement. All the agreements
are non-exclusive. The licensees are obliged to share
any improvements they might make on the licensed
technologies and agree not to prevent other licen-
sees from using the technologies and improvements
for developing different products.

Although these models are unconventional in
the way they make use of patents as inclusionary
tools they still use a traditional legal tool: a license.
Using a license as a form of collaboration between
licensors and licensee is not new and licenses are
the usual tools for organising collaboration between

ferred to a Patent Assertion Entity (PAE) or Troll. The license will
become effective only when patents are transferred to a non-par-
ticipant in LOT. According to his authors, LOT is aimed at reducing
the availability if patents to PAE. PAE cannot extract patent rent
from LOT users, since they also have a license. Also, the LOT system
would increase the freedom to operate. Indeed, members of the
LOT network obtain a royalty-free license to the transferred pat-
ents.

20 CAMBIA is a non-profit research Institute based in Canberra,
Australia. It was established in 1991 by Richard Jefferson. <http//
www.cambia.org/daisy/cambia’/home.html> (accessed 9 May
2016). CAMBIA aims at creating “new technologies, tools and par-
adigms to promote change and enable innovation». The BiOS aim
at «ensuring common access to the tools of innovation, to pro-
mote the development and improvement of these tools, and to
make such developments and improvements freely accessible to
both academic and commercial parties under substantially similar
conditions”. see recitals of the CAMBIA "Biological Open Source’
(BiOS) License for Plant Enabling TechnologiesVersion 1.5,<http://
www.bios.net/daisy/bios/mta/agreement-patented.ntml>  (ac-
cessed 14 April 2017).

21 Specifically Plant Enabling Technologies. <http://www.cambia.
org/daisy/cambia/73.html>

- 70—



Natacha ESTEVES

TFM 2017; 3(2)

the actors of innovation.”? As we explained above,
open patenting consists in licensing patents outside
of the traditional scheme. In this instance, “outside
of the” traditional scheme is to be understood as the
uncommon conditions to be found in open patent
licenses such as royalty free, non-exclusive, for both
research and commercial purposes, etc.

Ultimately these models, however, create atyp-
ical patent pools. Commonly patent pools can take
different forms® and these models are just ones of
the many shapes used.* Similarly to patent pools
these models are agreements between patent own-
ers to license one or more patents to one another.
Notwithstanding that these models are untested in
court® and present some originality, they still use
known legal instruments — licenses — that are tools
patent lawyers are familiar with even if in the case
of open patents they display somewhat conditions.
However, there exist other models that do not only
question the use of patents as exclusionary tools but
also question the kind of legal tools that are available
to delineate new models.

III. THE PARTICULARITY OF PATENT
PLEDGES

A. PATENT PLEDGES

The models we described above can be con-
sidered as coordinated models. Indeed, patents are
shared between a defined group (DPL users, OIN,
participants, CAMBIA, licensees) with predeter-
mined forms (standard licenses). Patent pledges dif-
fer from those models because they display a more

22 Pénin,Julien (2011), Le brevet d'invention comme l'instrument de
coordination de I'innovation ouverte: Corbel, Pascal/ Le Bas, Chris-
tian (eds.),Les nouvelles fonctions du brevet, approches économi-
ques et managériales, Economica p. 63.

23 Patent pools can take different forms such as joint licensing, li-
censing administrator, or patent platforms. Verbeure, Birgit, Pat-
ent pooling for gene-based diagnostic testing: Van Overwalle,
Geertrui (ed) (2009), Gene Patents and Collaborative Licensing
Models, Patent Pools, Clearinghouses, Open Source Models and
Liability Regimes, Cambridge University Press. Patent pools can
take different forms such as joint licensing, licensing administra-
tor, or patent platforms. p, 3-32.

24 They can be compared to “clubs of patentees” Some are more
favorable to the patentees, some or more oriented toward us-
ers’ rights: Maggiolino, Mariateresa/ Montagnani, Maria Lilla
(2015),Pledges and Covenants: The Keys to Unlock Patents; Boc-
coni Legal Studies Research Paper No. 2615061. <https://ssrn.
com/abstract=2615061> (accessed 14 April 2017).

25  Their impact is yet to be measured: what about the incentives?
What about economic viability? What about anti-competitive
aspects? Van Overwalle, Geertrui (2015), Inventing Inclusive Pat-
ent: From Old to New Open Innovation: Drahos, Peter/ Ghidini,
Gustavo/ Ullrich, Hans (eds.), Essays on Intellectual Property, V. 1,
Edward Elgar., p.41-46.

unilateral character.”® Patent pledges are promises
made by patent holders not to assert their rights,
a promise to limit the enforcement of their rights.
Contreras describes patent pledges as instruments
creating “a little-understood middle ground between
the public domain and exclusive property rights”*
Commonly, these types of promises are made in the
context of FRAND commitments® and standard
setting organisations. However, one now sees these
pledges being made outside of any standard setting
organisation and outside any FRAND framework.”

1. The Tesla Pledge

Tesla Motors announced that it “will not initiate
patent lawsuits against anyone who... wants to use...
[its] technology”*® The purpose of the pledge is to
“clear the path to the creation of compelling electric
vehicles”?' Tesla conditioned the use of its patented
invention on “good faith™* which made the promise

26  Contreras, Jorge L.(2015),Patent Pledges, Arizona State Law Jour-
nal, V. 47(3), 543; University of Utah College of Law Research Paper
No. 93. pp. 564-565. <https://ssrn.com/abstract=2525947>. Con-
treras classifies pledges into unilateral and coordinated pledges:“|
divide patent pledges into two principal categories: coordinated
pledges and unilateral pledges. Generally speaking, coordinated
pledges are made by members of a defined group, according to
some predetermined form or formula, with respect to a defined
technology or set of patents. Unilateral pledges, on the other
hand, are one-off commitments made independently and volun-
tarily by patent holders”. It is to be specified that we do not con-
sider here the OIN as a patent pledge as Contreras does. We have
decided to put the OIN with open patenting practises because the
latter uses licenses similar to CAMBIA and the DPL.

27  Contreras, Patent Pledges. For a list of pledges see <http//www.
pijip.org/non-sdo-patent-commitments/> (accessed 14 April
2017).

28 FRAND (Fair, reasonable and non-discriminatory) are commit-
ments by which patent holders promise to licence their patents
to manufacturers/implementers of standardized products on
particular terms: fair, reasonable and non-discriminatory terms.
Contreras, Patent Pledges, p. 546.

29 Contreras,Patent Pledges; and Contreras, Jorge L. (2015),A Mar-
ket Reliance Theory for FRAND Commitments and Other Patent
Pledges; Utah L.Rev. V. 2, American University, WCL Research Pa-
per No. 2014-26, <https://ssrn.com/abstract=2309023>

30 TheTesla Pledge (2014) on Tesla’s Blog, at <https//www.teslamo-
tors.com/blog/all-our-patent-are-belong-you> (accessed 14 April
2017).

31 Idem. Musk (Tesla CEO) explains that electric car represent only
1\% of the sales of manufacturers. Tesla found itself unable to
answer the demand of electric vehicles due to the carbon crisis.
Renouncing to assert patent right will enable a rapidly-evolving
technology platform and the production of electric vehicles. In
this case patents are considered as“land mines » inhibiting others.
Patent might have been a good thing in the past but they now im-
pede innovation only profiting big corporations and lawyers and
amount to « lottery tickets to a lawsuit”.

32 The good faith condition has since then been specified: “A party
is “acting in good faith” for so long as such party and its related
or affiliated companies have not: asserted, helped others assert
or had a financial stake in any assertion of (i) any patent or oth-
er intellectual property right against Tesla or (ii) any patent right
against a third party for its use of technologies relating to electric
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somehow unclear, and adding to this fact was that
the pledge was published on a blog. The promise’s
very informal character and its lack of legal certainty
raised concern with regards to its enforceability.

2. Google Open Patent Non-Assertion Pledge

Like Tesla, Google made a similar pledge,” by
which Google commits to the promotion of innova-
tion and the advancement of information technol-
ogy. Google considers that Free and Open Source
Software is a crucial tool for fostering innovation.
Google decided that it would allow the free use of
certain of its patents in connection with Free or
Open Source Software. It encompasses patents re-
lated to encryption technology, middleware, dis-
tributive storage management, etc.’*® The promise
is addressed to each person or entity developing,
distributing or using Free or Open Source Software
(pledge recipients): Google commits not to bring
any lawsuit or legal proceedings against them.*
Google, contrary to Tesla, indicated the legal nature
of its commitment: the pledge is legally binding, ir-
revocable and enforceable against Google and enti-
ties controlled by Google. In case the pledged pat-
ents are transferred, the transferor agrees in writing
to comply with the pledge and has the obligation
to impose analogous requirement on subsequent
transferees.*

vehicles or related equipment; challenged, helped others chal-
lenge, or had a financial stake in any challenge to any Tesla patent;
or marketed or sold any knock-off product (e.g., a product creat-
ed by imitating or copying the design or appearance of a Tesla
product or which suggests an association with or endorsement
by Tesla) or provided any material assistance to another party do-
ing so”. <https//www.teslamotors.com/en_GB/about/legal#pat-
ent-pledge>. (accessed 14 April 2017).

33 The Google patent pledge is available at <http//www.google.
com/patents/opnpledge/pledge/> (accessed 14 April 2017).

34 For a list of pledged patents, see <http//www.google.com/pat-
ents/opnpledge/patents/>(accessed 14 April 2017).

35  “Google promises to each person or entity that develops, distrib-
utes or uses Free or Open Source Software that Google will not
bring a lawsuit or other legal proceeding against a Pledge Recipi-
ent for patent infringement under any Pledged Patents based on
the Pledge Recipient’s (i) development, manufacture, use, sale,
offer for sale, lease, license, exportation, importation or distribu-
tion of any Free or Open Source Software, or (ii) internal-only use
of Free or Open Source Software, either as obtained by Pledge
Recipient or as modified by Pledge Recipient, in standalone form
or combined with hardware or with any other software ('Inter-
nal-Only Use’)". The Google patent pledge is available at <http//
www.google.com/patents/opnpledge/pledge/>. (accessed 14
April 2017).

36 Google Pledge: “However, the pledge is made under a condition:
the pledge recipients and its affiliates must not assert or profit
from the assertion of patents against Google, its affiliates, or its
products or services. Google reserves itself the right to terminate
the pledge if it deems necessary to protect itself (Defensive Termi-

3.IBM Statement of Non-Assertion of Named
Patents Against Open Source Software (OSS)

The IBM pledge is also addressed to the Open
Source Community.”” Like Google’s IMB wants to
promote innovation and advancement of infor-
mation technology. Hence, IBM pledged the free
use of 500 of its U.S patents as well as all foreign
counterparts. As with Google, the pledge recipients
are the developers, users and distributors of Open
Source Software (OSS).* As opposed to the models
we described in the first part of this paper, the rela-
tion between the “pledgers” and the beneficiaries is
more diffuse. Indeed, there are no licensor-licensee
relations (not in the traditional sense at least), these
pledges are addressed to the public at large.

These types of pledges have confounded law-
yers, particularly regarding their enforcement and
most importantly regarding the legal category or
categories they fit in. The Tesla pledge is a good
example of uncertainty surrounding enforcement:
What would if Tesla decided to break the promise
and sue another company because the use of the
patented invention was not according to the “good
faith” condition as understood by Tesla? Can com-
panies legitimately rely on the pledge?** As to the le-
gal nature of these pledges, lawyers have resorted to
legal mechanisms they are familiar with. However,
the different legal instruments they analogise these
pledges with do not appear to be convincing.

nation). This will concern any Pledge Recipient (or affiliate) who
files a lawsuit or other legal proceeding for patent infringement
or who has a direct financial interest in such lawsuit or other legal
proceeding against Google’s”. <http//www.google.com/patents/
opnpledge/pledge/>. (accessed 14 April 2017).

37  “IBM hereby commits not to assert any of the 500 U.S. patents
listed above, as well as all counterparts of these patents issued in
other countries against the development, use or distribution of
Open Source Software”. (2005) IBM Pledge is available at <http//
www.ibm.com/ibm/licensing/patents/pledgedpatents.pdf> (ac-
cessed 14 April 2017).

38 IBM defines Open Source Software as “any computer software
program whose source code is published and available for inspec-
tion and use by anyone, and is made available under a license
agreement that permits recipients to copy, modify and distribute
the program’s source code without payment of fees or royalties.
All licenses certified by opensource.org and listed on their web-
site as of 01/11/2005 are Open Source Software licenses for the
purpose of this pledge”.

39 In an interview in February 2015, Musk insisted on the informal
aspect of the pledge. Musk: “We actually don’t require any formal
discussions. So they can just go ahead and use them”. Reporter:“Is
there a licensing process”. Musk: “No. You just use them. Which |
think is better because then we don't need to get into any kind of
discussions or whatever. So we don't know. | think you'll see it in
the cars that come out, should they choose to use them”. Interview
at  <https//www.techdirt.com/articles/20150217/06182930052/
elon-musk-clarifies-that-teslas-patents-really-are-free-investor-
absolutely-freaks-out.shtml> (accessed 14 April 2017).
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B. ENFORCING PATENT PLEDGES

Patent pledges have first been compared to
FRAND commitments,* yet applying the FRAND
framework to patent pledges is appropriate. Indeed,
FRAND commitments are mainly concerned with
standard essential patents unlike patent pledges they
may or may not cover standard essential patents or
not. Thus, looking at patent pledges through the lens
of the FRAND commitments might not be perti-
nent. Accordingly, some commentators have tried
to use other known legal tools to apprehend patent
pledges.

1. Patent Pledges under U.S. Law

Under U.S. Law, various legal mechanisms have
been invoked, namely promissory estoppel, implied
licenses, laches, and covenants not to sue.

a. Promissory Estoppel

The doctrine of promissory estoppel prevents
the promisor from breaking his promise under cer-
tain conditions, applying the legal doctrine of estop-
pel to such pledges, such that they would be enforce-
able on the promisor. Thus, anyone who uses Tesla’s
technologies could rely on Tesla’s pledges. The same
would apply to Google or IBM. The Restatement
(Second) of Contracts states that: “A promise which
the promisor should reasonably expect to induce ac-
tion or forbearance on the part of the promisee or
a third person and which does induce such action
or forbearance is binding if injustice can be avoided
only by enforcement of the promise”*! The pledger
makes a promise on which users can rely one; the
pledger cannot in this case assert its rights against
the user for using the patent license.*

b. Implied Licenses

The implied license doctrine can be used as a
defence against a patent infringement claim.* In De

40 Contreras, Patent Pledges, p. 546.

41 American Law Institute (1981), The Restatement (Second) of Con-
tracts, § 2: Promise; Promisor; Promisee; Beneficiary.

42 Contreras, Patent Pledges; and Contreras, Jorge L. (2015),A Mar-
ket Reliance Theory for FRAND Commitments and Other Patent
Pledges, Utah L.Rev. V. 2, American University, WCL Research Pa-
per No. 2014-26. <https://ssrn.com/abstract=2309023>. Follow-
ing the doctrine of promissory estoppel, the reliance aspect might
become an issue. Indeed, reliance might be difficult to prove for
the beneficiaries of the pledge.

43 Clark Hughey, Rachel (2003),/Implied Licenses by Legal Estop-
pel;, Albany Law Journal of Science & Technology; p. 55. <https://
litigation-essentials.lexisnexis.com/webcd/app?action=Doc-
umentDisplay&crawlid=1&srctype=smi&srcid=3B15&doc-

Forest Radio Telephone and Telegraph Co. v. United
States, the Supreme Court considered that “any lan-
guage used by the owner of the patent or any con-
duct on his part exhibited to another, from which
that other may properly infer that the owner con-
sents to his use of the patent in making or using it,
or selling it, upon which the other acts, constitutes
a license, and a defence to an action for a tort”* In
the Wang Laboratories, Inc. v. Mitsubishi Electron-
ics, the Court considered that “Although judicially
implied licenses are rare under any doctrine, Mit-
subishi proved that the “entire course of conduct”
between the parties over a six-year period led Mit-
subishi to infer consent to manufacture and sell the
patented products”*

The pledges described above may be considered
as an implied license. Indeed, the pledges of the pat-
ented inventions by the different companies should
be considered as licenses given that the pledger in-
dicated and behaved in a way that inferred consent
of the pledger to the use of the patented invention.
Therefore, in the event of a patent infringement
claim against a beneficiary of the pledge, the latter
could use the implied license doctrine as a defence.

c. Covenant Not To Sue

If a patent pledges could be considered as a
contract,’ they may be qualified as covenant not to
sue. A covenant not to sue is a promise not to sue for
an infringing act.*” Covenants not to sue are equiva-
lent to a license. As the Court stated in Transcore v.
Elec. Trans. Consults,*® “the difference [between a li-
cense and a covenant not to sue] is only one of form,

type=cite&docid=14+Alb.+L.J.+Sci.+%26+Tech.+53&key=4d-
2c0e515d864775efb949d2d357c633>

44 U.S Supreme Court, De Forest Radio Tel. Co. v. United States, 273
U.S. 236, 241 (1927).

45 U.S. Court of Appeals for the Federal Circuit, Wang Laboratories,
Inc,, Plaintiff-appellant, v. Mitsubishi Electronics America, Inc. 103
F.3d 1571 (Fed. Cir. 1997).

46 American Law Institute (1981), The Restatement (Second) of Con-
tracts, §17 if they meet the requirement under U.S law namely:
Consideration, offer, acceptance, mutual assent.

47  American Law Institute (1981), The Restatement (Second) of Con-
tracts, § 285: Contract Not to Sue (1) A contract not to sue is a
contract under which the obligee of a duty promises never to sue
the obligor or a third person to enforce the duty or not to do so
for a limited time. (2) Except as stated in Subsection (3), a contract
never to sue discharges the duty and a contract not to sue for a
limited time bars an action to enforce the duty during that time.
(3) A contract not to sue one co-obligor bars levy of execution on
the property of the promisee during the agreed time but does not
bar an action or the recovery of judgment against any co-obligor.

48  United States Court of Appeals,Federal Circuit, Transcore v. Elec.
Trans. Consults., 563 F.3d 1271 (Fed. Cir. 2009):“The inquiry focuses
on what the agreement authorizes, not whether the language is
couched in terms of a license or a covenant not to sue; effectively
the two are equivalent”.
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not substance - both are properly viewed as author-
izations” When looking at the terminology used in
pledges like “non-assertion’49 a patent pledge could
be interpreted as a covenant not to sue. Thus, a user
of the pledged patented inventions could benefit
from this type of covenant, and the pledger would
be barred from suing for infringement.

d. Laches

Finally the doctrine of laches could be used as
a defence in case the pledger sued the beneficiaries
of the pledge for infringement.50 In this case, the
patent holder is too late in defending its right. As the
Court stated in A.C. Aukerman Co. v. R.L. Chaides
Constr. Co,51 “In a legal context, laches may be de-
fined as the neglect or delay in bringing suit to rem-
edy an alleged wrong, which taken together with a
lapse of time and other circumstances, causes preju-
dice to the adverse party and operates as an equitable
bar”. This particular doctrine, although put forward,
might no be the most appropriate, since it appears to
be more about timing and procedure than the actual
substance of the pledge itself.

2. Patent Pledges under French Law

In French law pledges are known as convention
de non-opposition (a “non-opposition agreement”).
Non-opposition agreements are defined as agree-
ments by which the patent holder commits to not
hinder the exploitation of the patented invention.52
Under French law, pledges are not considered as li-
censes because pledges only contain a negative ob-
ligation53 (not to oppose to the exploitation of the
patented invention - equivalent to a covenant not
to sue in U.S) and no positive obligations such as
an obligation to exploit the patented invention,54

49  “Non-assert” is a term found in the OIN, GOOGLE and in the IMB
pledges.

50 Patent Commons Project, Understanding Patent Pledges: An
Overview of Legal Considerations. <http://www.patentcommons.
org/publications/OSDL_Whitepaper_Final_final_4-12-06.pdf>
(accessed April 2017).

51 US. Court of Appeals for the Federal Circuit, A.C. Aukerman Co. v.
R.L. Chaides Constr. Co., 960 F.2d 1020 (Fed. Cir. 1992). The delay is
of six years and it is to be noted that this doctrine does not pre-
vent the plaintiff from recovering damages for infringement that
took place after he sued the defendant.

52  Foyer, Jean/Vivant, Michel (1991), Le droit des brevets, Presse
Universitaire de France (PUF), p 451.

53  Cour de Cassation, (Cass. Com) Albrycht v. Ugine Carbone (Euro-
tungstene) 5 January 1983.

54  Under French law the licensee has an obligation to exploit the pat-
ented invention that was granted under the license. This has been
consistently held by French courts. Cour de Cassation, (Cass. Com),

therefore the mere pledge not to impede exploita-
tion does not suffice to be considered a as a license.
French case law is not of much help in the case of
patent pledges. Indeed, the only case where we can
find this type of mechanism was a case between only
two companies, and not a pledge to the general pub-
lic. In the Albrycht v. U.C. (Eurotungstene) case,
Albrycht had obtained a dominant patent. U.C had
patented the improvement on the initial invention
and both companies had agreed that Albrycht would
not impede the exploitation of the U.C. patent and
would provide intellectual cooperation for their
use of the patent. U.C. finally decided not to exploit
Albrycht’s patent. Albrycht sued U.C. for breach of
contract considering that U.C. had an obligation
to use the patent. U.C. argued that the agreement
with Albrycht was not a license and therefore they
had no obligation to exploit the patent. The ques-
tion asked to the Court was to know whether the
agreement between Albrycht and U.C. was a license.
If the Court had considered the agreement between
Albrycht and U.C. to be a license, U.C. would have
been in breach of contract (non-exploitation of the
licensed patent by the licensee). The Court conclud-
ed that the agreement between the two companies
was not a license and therefore U.C. had no obli-
gation to exploit Albrycht’s patented invention and
concluded that the agreement between Albrycht and
U.C. was a non-opposition agreement.

In this case the pledge was not addressed to
the public at large or to a specific market, but was
only between two companies. Although this type of
pledge is known in French law, enforceability might
take a different shape if the pledge is addressed to
the public in general such as the pledges we have
described above. The criteria of absence of posi-
tive obligations as observed by the French Court
in this case would be problematic as well. Indeed,
if French law defines a non-opposition convention
as only involving negative obligations, one has to
remember that the pledges we described above do
condition the use of the patented invention that is
being pledged. Be it good faith or reciprocal non-as-
sertion commitments, pledge recipients do have ob-
ligations. For instance, IBM™ reserves the right to

4 November 1974. Only insurmountable difficulties could justify
the non exploitation of the licensed patent. Cour d'appel de Paris,
(CA) 13 février 1981.

55  See IBM pledge: “IBM reserves the right to terminate this patent
pledge and commitment only with regard to any party who files
a lawsuit asserting patents or other intellectual property rights
against Open Source Software”.
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terminate its commitment if any party files a patent
infringement lawsuit against open source software.
The same condition is found in the Google Pledge.*
The obligation imposed on users is similar to the
obligation the pledgor commits itself to. Hence,
the non-opposition convention as understood by
French law does not correspond to the patent pledg-
es we have described here.

IV. CONCLUSION

Having recourse to different legal doctrines
and tools to apprehend patent pledges shows the
originality of these new legal mechanisms since they
do not seem to fit perfectly into any of the described
tools and doctrines above, unless one operate some
legal twist to make them fit into a particular cate-
gory. Some have advocated for using (under certain
conditions) legal tools of contract law and equity,”’
but we argue that there might be a need for a com-
plete new legal tool, a proper patent pledge category
standing on its own which would not be just a prac-
tise, or an interpretation of a known doctrine, but an
actual legal instrument.

Indeed, moving beyond technical consider-
ation such as enforceability of those pledges, one
must look at the signal a new legal instrument would
send. “Opening up” patents means that patents are
used in an unconventional way calling for uncon-
ventional legal tools that can shape this “opening
up”. Referring to known instruments in the case of
patent pledges might not fully embrace this particu-
lar phenomenon.

All the models presented here have shown the
flexibility of patents - they can be used as exclu-
sionary tools or inclusionary tools - and this new

56  See Google pledge.“Google conditions its pledge on a defensive
termination clause: Accordingly, Google reserves the right to ter-
minate the Pledge, to the extent Google deems necessary to pro-
tect itself, its affiliates, or its products and services (“Defensive Ter-
mination”) with respect to any Pledge Recipient (or affiliate) who
files a lawsuit or other legal proceeding for patent infringement
or who has a direct financial interest in such lawsuit or other legal
proceeding”.

57  Maracke, Catharina/ Metzger, Axel (2016),Playing Nice with Pat-
ents: Do Voluntary Non-Aggression Pledges Provide a Sound Basis
for Innovation?” North Carolina Journal of Law & Technology, V
7(3). Art.3. p. 512. <http://ncjolt.org/3978-2/>. (accessed 14 April
2017). In this article the authors advocate for not discarding avail-
able legal tools when dealing with patent pledges. if a pledge is a
“disguised license” then it should be interpreted as such. In other
cases they propose to look at the goals of the pledge and operate
a fair balance between the pledgor and the recipient. They also
advise to look at parties’ motivations.

understanding of patents as inclusive mechanism
might call for new legal tools. This is particularly the
case for patent pledges as opposed to the models de-
scribed in the first part of the paper. Indeed, as we
explained these models are similar to patent pools,
even if they display particular characteristics, they
still operate with formal patent licenses (although
“opened”), which are known legal instruments.
Although it remains to be seen how such licenses
would be enforced, they are instruments lawyers
know how to deal with. Open patent licensees form
patent pools - groups of licensors and licensees ad-
mittedly with licenses with unconventional terms.

However, patent pledges not only question
the use of patents as exclusionary tools but also the
current legal instruments since they target a bigger
crowd than the “patent pools” models and do not
make use of traditional licenses. The relation estab-
lished between the pledgers and the pledge recipi-
ents - whomever they may be - need its new legal
tool to translate this quite original relation. The
models described in this paper do not only disrupt
the way we traditionally use patents, but also our ap-
prehension of available legal tools.
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MARKALARIN BiRLIKTE VAR OLMA SOZLESMESi

TRADEMARK COEXISTENCE AGREEMENT

Ahmet Hasan KILIC*

OZET

Fikri miilkiyet haklar1 giiniimiizde ekonomik
ve hukuki a¢idan 6nem kazanmistir. Ekonomik de-
geri olan fikri miilkiyet haklarimin tzerindeki hak
sahipliginin taninmasi ve bu haklarin 6zel kanun-
larla korunmasi, bu haklarinbagka biri tarafindan
tescilli veya tescilsiz olarak kullanilmas: ihtiyacini
ortaya ¢ikarmistir. Bu gelismeler ticari hayatta mar-
kalarin birlikte var olma sozlesmesi, lisans sozles-
mesi gibi sozlesmelerin gortilmesine neden olmus-
tur. Markalarin kullaniminin yayginlasmasina bagh
olarak, ayni1 veya benzer markalarin ayn1 veya farkli
piyasalarda, ayn1 ya da farkli tiirdeki mal veya hiz-
metlerde herhangi bir hukuksal sorun yasamadan
birlikte kullanilmasinin 6nemi artmaktadir. Tiirk
hukukunda markalarin birlikte var olma s6zlesmesi
ilk kez Smai Milkiyet Kanununda, marka bagvuru-
sunun tesciline muvafakat etme seklinde genel ola-
rak diizenlenmistir. Bu durum, markalarin birlikte
var olma s6zlesmesinin hukuki niteliginin ve unsur-
larinin belirlenmesini gerekli kilmistir.

Anahtar sozciikler: Fikri miilkiyet, marka, bir-
likte var olma sozlesmesi

¥ Ankara Yildinm Beyazit Universitesi Sosyal Bilimler Enstitisii Ozel
Hukuk Doktora Ogrencisi, (ahkilic@hotmail.com)
(Gelis Tarihi :18.10.2017 /Kabul Tarihi: 01.11.2017)

ABSTRACT

Intellectual property rights are now gaining
in importance from an economic and legal point
of view. Recognition of the rights of ownership
over intellectual property rights, which are
economic values, and protection of these rights
by special laws reveals the need for the use of
these rights by registered or unregistered persons.
These developments have led to the appearance of
contracts in the commercial life, such as coexistence
agreement, license agreements. Due to the
widespread use of trademarks, the importance of
using the same or similar trademarks in the same
or different markets in the same or different types
of goods or services without any legal problems is
increasing. Trademark coexistence agreement is
regulated for the first time in Turkish law to consent
to the registration of a trademark application under
the Industrial Property Law. This necessitated the
determination of the legal nature and elements of
the trademark coexistence agreement.

Keywords: Intellectual property, trademark,
coexistence agreement
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I. GIRIS

Insanligin varoldugu ilk giinden beri kisiler
arasindaki sosyal ve ekonomik iliskiler, beraberinde
ticareti de gelistirmistir. Sanayi toplumundan bilgi
teknolojileri toplumuna gegisle birlikte ticari hayat,
modern yasamin ve ileri teknolojilerin bir yansimasi
olarak iilkelerarasi, diger bir deyisle kiiresel bir bo-
yuta kavugmus, bunun bir sonucu olarak sosyal ve
ekonomik yasam, hizli bir degisimin ve diisiimiin
i¢ine girmistir. Sosyal, siyasi ve iktisadi hayattaki de-
gisimin ortaya ¢ikardig1 yeni iliskiler aginin tabi bir
sonucu olarak hukuk kurallar1 da buna uyum sagla-
mak zorunda kalmistir. Glintimiiz hukuk termino-
lojisinde klasik miilkiyet kavramina dahil olmayan,
fikri ve sinai haklar gibi yeni hak tiirleri de ticari ve
ekonomik hayattaki degisimin bir iriiniidir. Olu-
san yeni sinai hak konusu tiirlerin kullanilmasi veya
kullandirilmasi, ekonomik agidan biiyiik bir 6nemi
olmakla birlikte, hukuki agidan ise pek ¢ok sorunu
beraberinde getirmistir.

Sinai miilkiyet hukukunun bir alt dali olan
marka hukuku, ticari isaretlerin tescili ve koruma-
sina iligkin usul ve esaslar1 konu edinmistir. Ticari
isletmenin gayri maddi unsurlar1 arasinda yer alan
marka, bir isletmenin mal veya hizmetlerini diger
isletmelerin mal veya hizmetlerinden ayirt etme
amacin tagimaktadir. Marka, ayirt etme amaci ile
sinirll kalmamig zamanla kullanildigi mal ve hiz-
metlerden ayr1 bir ekonomik deger haline gelmis-
tir. 22/12/2016 tarihli ve 6769 sayili Sinai Miilkiyet
Kanununda diizenlenen ve birbirine benzeyen veya
karistirilma ihtimali bulunan markalarin ticari ha-
yatta ayni anda farkls kisilerce birlikte kullanilabil-
mesine imkan veren markalarin birlikte var olma
sozlesmesi (coexistence agreement), ticari ve ekono-
mik hayattaki gelismelerin dogal bir sonucu olarak
ortaya ¢ikan sozlesmelerden birisidir. Birlikte var
olma sozlesmesi, Avrupa Toplulugu mevzuatinda
diizenlenmemis, fakat bu tiir s6zlesmeler ticari ha-
yatta sik¢a goriilmeye baslanmis ve bir kisim yargi
kararlarina da konu olmustur. Tirk hukukunda ise
birlikte var olma sozlesmesi, mutlak ret nedenle-
rinin diizenlendigi SMK m. 5/3 hitkmiinde marka
bagvurusunun tesciline muvafakat etme seklinde
genel olarak diizenlenmistir. Bu durum,birlikte var
olma s6zlesmesinin taraflarini ve unsurlarini, taraf-
larin hak ve bor¢larini, sézlesmenin sona ermesi ile
bu sozlesmeye uygulanacak hiikiimlerin belirlenme-
sini gerekli kilmistir.Calismamizda, markalarin bir-
likte var olma s6zlesmesinin SMK ve TBK a¢isindan

genel oOzelliklerini ele alarak konuyu yiirirlitkteki
mevzuat, bilimsel ¢aligmalar ve mahkeme kararlar1
is1ginda agiklamaya calisacagiz.

1. SOZLESMENIN GELISIMi VE HUKUKI
NITELIGI
A. Sozlesmenin Gelisimi

Miilga 556 sayili Markalarin Korunmas: Hak-
kinda Kanun Hitkmiinde Kararnamede, markalarin
birlikte var olma sézlesmesiyle ilgili herhangi bir
hitkme yer verilmemekle birlikte bu konuda yasak-
layic1 bir hitkme yer verilmemistir. Ancak 556 say1li
KHK déneminde, markalarin birlikte kullanilmasi
iki farkl sekilde olabilmekteydi. Bunlardan birinci-
si, karigtirma ihtimali bulunan iki farkli markanin
piyasada uzun yillar boyunca iki farkl kisi tarafin-
dan kullanilmas ve iki marka arasinda herhangi bir
hukuki ¢atisma ¢tkmamasi nedeniyle iki markanin
piyasada bir arada kullanimi miimkiin hale gelme-
sidir’. Bu ihtimalde tiiketiciler, markalardan birini
digeri ile karigtirmadiklarindan her iki marka piya-
sada birlikte var olma hakkini elde etmektedir?.

Ikincisi ise markalarin birlikte var olma sdzles-
mesiyle markalarin kullanilabilmesidir. S6zlesmeyle
taraflar, marka hakkina tecaviiz iddiasiyla bir dava
tehdidine maruz kalmadan, markalarini, kendi be-
lirleyecekleri sartlarda kullanma hakki elde etmek-
teydi’. Bu ihtimalde taraflar s6zlesmede, markalari-
n1 hangi sekilde, hangi bolgede nasil kullanacaklars,

1 Golak, Ugur (2014) Tirk Marka Hukuku, 2. Baski, istanbul, Oniki
Levha Yayinlari, s. 264. Yargitay'in bir kisim kararlarinda, benzer
markalarin uzun yillar boyunca ayni veya farkli piyasada iki fark-
I firma tarafindan kullaniimasi ve aralarinda herhangi bir hukuki
catisma cikmamasi halinde, iki markanin piyasada birlikte kulla-
niminin artik mimkin hale geldigi tespitlerine yer verilmistir. Bkz.
Yargitay 11.HD. T: 19/06/2013 E:2012/1588, K:2013/12846; Yargi-
tay 11.HD.T: 02.03.2011, E:2009/8708, K:2011/2089.

2 Horton Headington, Lucy/Fan, Susan (2013) Business LawBul-
letins: IntellectualProperty, s. 1, Shanghai Yiiksek Mahkemesinde
2010 yilinda gorilen Crocodile&Lacoste davasinda, ihlal agisindan
bir kansikligin bulunmasi gerektigini vurguladi. Fransiz firmasi
Lacoste giyim markasini sola yonelen bir timsah logosu altinda
pazarliyor. Singapur merkezli Crocodile markasi ise giyim marka-
sini sagdaki bir timsah logosu altinda pazarliyor. Timsah logolari,
gorsel benzerlikleri paylasirken kavramsal olarak aynidirlar. Mah-
keme, ticari marka ihlalinin bulunmadigina hikmetti. Mahkeme,
marka ihlali anlaminda benzerlik, kafa karistirici sekilde, yani piya-
sada tuketicilerin kafasinin karistirmak icin yeterli olan benzerligi
ifade eder dedi. Dolayisiyla, markalar sadece benzer olmaktan ¢ok
daha fazla olmali, yani kangiklik olasiigi bulunmalidir. Ornegin
tiiketici, markanin ticari basarisi nedeniyle markanin mensei belir-
leyebiliyorsa, karisiklik olasihgi dustiktir ve karisiklik olmayacaktir.
Bu karar neticesinde her iki marka birlikte var olma alani elde et-
tiler. Moss, Marianna (2005) “TrademarkCoexistenceAgreements:
LegitimateContractsor Tools Of Consumer Deception?”s. 11.

3 Colak, s. 264.
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olasi karigtirma ihtimalini ortadan kaldirmak icin
markalarini ne sekilde ayirt edici hale getirebilecek-
leri gibi konular1 kendi aralarinda kararlastirabilir-
ler.

Tiirk hukukunda markalarin birlikte var olmasi
sozlesmeleri ilk olarak marka tescilinde mutlak ret
nedenlerinin diizenlendigi SMK m. 5/3 hitkmiinde
yer verilmistirt. SMK’nin genel gerekgesinde, “bas-
vuru sahiplerinin piyasada birlikte varolma yoniin-
de ortaya koyduklar: iradenin korunmasi amaciyla,
onceki marka sahibinin basvurunun tesciline agik¢a
muvafakat ettigini gésteren noter onayli muvafakat-
namenin Enstitiiye sunulmas: halinde basvurunun
reddedilemeyecegi” belirtilmistir. Sinai miilkiyet
hukukunda birlikte var olma sézlesmesinin yasal
dayanagi olan bu diizenleme, marka hakkiyla ilgili
getirilen 6nemli yeniliklerden birisidir.

Birlikte var olma sozlesmesi bir¢ok bat1 tilke-
sinde kabul goren bir s6zlesmedir®. Avrupa toplu-
lugu hukukunda bu sézlesmelerin olumlu etkileri
kabul edilmekte ve su anda sozlesmelere yonelik
olarak daha olumlu bir tutum sergilenmektedir®.

Sozlesme 6zgiirligliniin tabi bir sonucu olarak
hukuk hayatinda ortaya ¢ikan ve potansiyel hak ih-
lallerini 6nleyici bir islevi bulunan birlikte var olma
sozlesmesi, tescilli bir marka ile ayn1 veya benzer
tescilli ya da tescilsiz bir markanin, tiiketicilerin
goziinde karisikliga neden olmadan, piyasada baris
icinde birlikte var olmasina izin verir’. Akademik
cevrelerce ¢ok fazla ilgi gérmemis olsa da bu tiir
sozlesmeler uygulamada siklikla karsilagilmaktadir.

B.Sozlesmenin Hukuki Niteligi
1. Genel Olarak

Markalarin birlikte var olma s6zlesmesinin hu-
kuki niteliginin tespiti i¢cin sdzlesmenin taraflari, ta-

4 SMK m. 5/3 hiikmiiniin gerekgesi séyledir: “Maddenin tictincii fik-
rasinda ise bir marka tescil basvurusunun, énceki marka sahibinin
basvurunun tesciline agikca muvafakat ettigini gsteren noter onayli
belgenin Enstitiiye sunulmasi halinde birinci fikranin (¢) bendine gére
reddedilemeyecegi ve muvafakatnameye iliskin usul ve esaslarin y6-
netmelikle belirlenecedi hiikme baglanmistir. S6z konusu htikiimle
birbirleriyle ekonomik veya diger yonlerden baglh olanlar basta ol-
mak lizere, basvuru sahiplerinin piyasada birlikte var olma yéniinde
ortaya koyduklari iradenin korunmasi amaglanmistir.”

5 Horton/Fan,s. 1.

6 Thomsen, Carin (2012) “Trademark Co-Existence Agreements in
the Perspective of EU CompetitionLaw’, Master’s Thesis, University
of Gothenburg, s. 54.

7 Lawsen, Marie Martens (2009) Trademark Coexistence Agree-
ments in the EU from an Interdisciplinary Perspective, Master The-
sis, Aarhus School of Business, s. 1; Thomsen, s. 26.

raflarin hak ve yiikiimliiliikleri, sozlesmenin tirii ve
sozlesmenin sona erme hallerinin belirlenmesi gere-
kir. Bu kapsamda 6ncelikle marka hakkinin, birlikte
var olma hakkinin ve birlikte var olma sozlesmesi-
nin hukuki niteligi ile bu s6zlesmelere uygulanacak
hiikiimlerin belirlenmesi gerekir.

2. Markanin Tanimi ve Hukuki Niteligi

Marka kavrami, en temel haliyle SMK m. 5/1
hitkmiinde tanimlanmistir. Buna gore marka; bir
tesebbiisiin mallarinin veya hizmetlerinin diger te-
sebbiislerin mallarindan veya hizmetlerinden ayirt
edilmesini saglamasi ve marka sahibine saglanan
korumanin konusunun agik ve kesin olarak anla-
silmasini saglayacak sekilde sicilde gosterilebilir
olmasi sartiyla kisi adlar1 dahil sozciikler, sekiller,
renkler, harfler, sayilar, sesler ve mallarin veya am-
balajlarinin bi¢imi olmak tizere her tiir isaret olarak
nitelendirilebilir®. Yasal tanimda iki unsur 6n plana
¢ikmaktadir; birincisi “isaret”, ikincisi ise ‘ayirt edi-
ci” niteliktir®. Tanitilan bu isaret tizerindeki kullan-
ma ve yararlanma yetkilerini ve bagkalar: tarafindan
kullanilmasinin sinirlandirilmasi, hukuk diizeni hak
olarak nitelendirmistir.

Sanayiyle ilgili anlamina gelen “sinai™® sézctigii
fikri haklarin sanayilesmis oldugunu ortaya koyar!!.
Fikri haklar her tirli fikri ve zihni buluslar tize-
rindeki haklari ifade eder. 4721 sayili Tiirk Medeni
Kanunu mallar1 taginir ve taginmazlar olmak {izere
ikiye ayirmistir. TMK m. 704 hitkmiinde, taginmaz
miilkiyetinin konusunu; arazi, tapu kiitiigiinde ayr1
sayfaya kaydedilen bagimsiz ve siirekli haklar ile kat
miilkiyeti kiitigiine kayith bagimsiz boliimlerden
olusacag: diizenlenmistir. TMK m. 762 hitkmiinde,
taginir miilkiyetinin konusu ise nitelikleri itibarryla
tasinabilen maddi seyler ile edinmeye elverisli olan
ve tasinmaz miilkiyetinin kapsamina girmeyen dogal
glicler oldugu belirtilmistir. Bu tasniften anlasilacag:
tizere, TMK maddi varlig1 olmayan mal kavramina
ve maddi varlig1 olmayan miilkiyet kavramina yer
vermemistir. Bu kapsamda fikri iiriin egya olmadig:
i¢in bu triinler tizerindeki haklar da ayni hak degil-

8 Tekinalp, Unal (2012) Fikri Miilkiyet Hukuku, 5. Baski, Istanbul,
Vedat Kitapgilik, s. 360; Ishida, Masayasu (2011) “Technology
Transfer andLicensing” Japan Patent Office Asia-Pacific Industri-
alProperty Center, s. 15.

9 Tekinalp, s. 360.

10 www.tdk.gov.tr

11 Tekinalp,s. 2.
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dir'?. Marka, cografi isaret, tasarim, patent ve faydali
model tizerindeki hakki konu edinen sinai miilkiyet
hakk: maddi varlig1 olan, yani klasik milkiyet kav-
ramina dahil olan haklardan degildir. Ancak klasik
miilkiyet siiflandirmast diginda sanayiye ait olan
haklar1 konu edinen sinai miilkiyet hakk: kavramu,
sanayiye ait milkiyet tizerindeki haklar1 ifade etmesi
bakimindan yerinde bir tercihtir.

Bu ag¢iklamalar kapsaminda ticari isletmeden
tiimiiyle bagimsiz olan ve sinai miilkiyet haklari-
nin bir tiirii olan marka hakkini'?, sahibine markay1
kullanmada, markadan yararlanmada ve marka tize-
rinde tasarrufta bulunmada inhisari yetkiler veren
mutlak bir hak olarak tanimlayabiliriz'.

3. Birlikte Var Olma Kavraminin Hukuki Ni-
teligi

Marka tescilinde mutlak ret nedenlerinin dii-
zenlendigi SMK m. 5/1-¢ hitkminde, “Aym veya
ayni tiirdeki mal veya hizmetlerle ilgili olarak tescil
edilmis ya da daha onceki tarihte tescil bagvurusu ya-
pimis marka ile ayni veya ayirt edilemeyecek kadar
benzer isaretler”in tescil edilemeyecegi kabul edil-
mistir. Ancak ayn1 maddenin son fikrasinda marka
basvurusu, 6nceki marka sahibinin “basvurunun
tesciline agikca muvafakat ettigini” gosteren noter
onayli belgenin sunulmasi halinde (¢) bendine ay-
kirilik nedeniyle Tiirk Patent ve Marka Kurumunca
reddedilmeyecegi hiikme baglanmistir. Bir hukuki
islem mahiyetinde olan ve marka hakkinin bir nevi
devredilmesini konu edinen muvafakatname, bir
hakkin bagka bir kimseye devredilmesine veya kul-
landirilmasina yonelik tek tarafli irade agiklamasi
olarak tarif edilebilir'.

Tescilli markayla ayni veya ayirt edilmeyecek
kadar benzer isaretlerin tescil bagvurusu Kurum ta-
rafindanre’sen reddedilecektir. Ancak tescilli marka
sahibi tescil siirecinde, markasinin bagka biri tara-
findan kullanilmasina riza gostermesi halinde bu
marka tescil edilebilecektir. SMK ile saglanan mar-

12 Tekinalp, s. 7; Ozsoy, Hande Saadet (2011), Tiirk Hukukunda Pa-
tent Lisans Sozlesmesi, 1. Baski, Ankara, Turhan, s. 5-6.

13 Arkan, Sabih (1997) Marka Hukuku, C.l, Ankara, Universitesi D8-
ner Sermaye isletmesi Yayinlari, C. 1, s. 2.

14 Tekinalp, s. 381; Arkan, Sabih (1998) “Marka Hakkinin Tiiketilmesi”
Ali Bozer'e Armagan, Ankara, Banka ve Ticaret Hukuku Arastirma
Enstitisy, s. 197; Bozbel, Savas (2015) Fikri Mulkiyet Hukuku, Oni-
ki Levha Yayinlari, istanbul, s. 347.

15 Hukuki islem ve irade agiklamasi hakkinda ayrintih bilgiler icin
bakiniz; Eren, Fikret (2017) Bor¢lar Hukuku Genel Hiikiimler, 21.
Baski, Ankara, Yetkin Yayinlari s. 119, 127.

ka korumasi tescil yoluyla elde edilmektedir. Tescile
muvafakat etme neticesinde ikinci marka, tescilli bir
marka olarak SMK’nin sagladig1 korumadan mutlak
sekilde yararlanacaktir. Dolayisiyla ilk marka sahibi
tescile izin verdikten sonra rizasini geri alamayacak-
tir.

Tescilli marka sahibi, bagvurusu yapilan mar-
kanin tesciline izin vermekle, her iki markanin bir-
likte korunmasi ve kullanilmasi s6z konusu olacak-
tir. Markanin tesciline izin verme islemi neticesinde
ikinci marka sahibi marka hakkini ve buna bagh
olarak birlikte var olma hakkini da elde edecektir.
Dolayisiyla her iki markanin ayn1 anda ve ayni veya
farklipiyasada birlikte var olmasi gerceklesmis ola-
caktir.

Birlikte var olma kavraminin hukuki niteligi-
nin belirlenmesi, birlikte var olma sézlesmesinin en
onemli meselelerinden biridir. Sorun sadece teorik
acidan degil hakk: devredenin devralanla ve bun-
larin d¢tincii kisilerle hukuki iligkilerin niteliginin
belirlenmesi a¢isindan da 6nemlidir.

Birlikte var olma (coexistence) kavramini; tes-
cilli veya tescilsiz markanin tescil bagvurusu ya-
pilmis baska bir markanin tesciline muvafakat et-
mesi ya da tescilsiz markanin piyasada kendi mal
ve hizmetleri tizerinde bagka bir marka tarafindan
kullanilmasina riza gostermesi neticesinde ortaya
¢ikan ve her iki markanin piyasada hukuken varlik
gostermesini (birlikte yagsamasini) saglayan bir hak
olarak tanimlayabiliriz. Dolayisiyla birlikte var olma
hakks; “markalarin birlikte var olma sozlesmesi™ni de
kapsayan, tescilli veya tescilsiz marka tizerindeki
mutlak hakkin sagladigi kullanma ve koruma yet-
kisinin ayn1 veya benzer bir markaya devredilmesi
veya kullandirilmas: anlamlarina gelen ve birlikte
var olma hakkini devreden ile devralanin sahip ol-
dugu hak ve yetkilerin tamamini ifade eder's.

Sahsi hak veya nispi hak, yalniz hukuki bir
iliskinin diger tarafina veya bu hakla iliskili kisilere

16  Thomsen, s. 26; Lawsen, s. 15: Uluslararasi Ticari Markalar Birligi
(INTA) tarafindan yapilan tanim ise soyledir; birlikte var olma s6z-
lesmesi, iki ya da daha fazla kisinin, benzer isaretlerin herhangi bir
kansiklik ihtimali olmadan bir arada bulunabilecedi konusunda
anlasmasidir. Lisans hakki kavramiyla ilgili benzer aciklamalara
bakiniz: @zel, Caglar (2015) Marka Lisans Sézlesmesi, 2. Baski, An-
kara, Seckin Yayinlari, s. 42; Ozsoy, s. 21; Ongan, Burak (2007) Sinai
Haklara iliskin Lisans Sézlesmelerinde Taraflarin Hukuki Durumu,
1. Baski, Ankara, Seckin, s. 17; Abrek, Omer (2005) Fikir ve Sanat
Eserlerine lliskin Lisans Sézlesmesi, 1. Baski, Ankara, Yetkin, s. 52;
Calbolis, Irene (2007) “The Sunset Of Quality Control In Modern
TrademarkLicensing’, Marquette University Law School Legal Stu-
dies Research Paper No. 07-09, s. 348.
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karsu ileri siiriilebilen bir haktir. Belli bir kisinin hak
sahibine karsi belirli bir davranista bulunmak, bir
seyi yapmak ya da bir seyden sakinmakla yiikiimlii
olunmasi durumunda nispi haktan s6z edilir’. Bu
bakiminda nispi hak, ancak hak sahibine kars: borg
altina girebilen belli sahis veya sahislara ileri stirii-
lebilir. Marka hakkinin ayni veya benzer bir marka
tarafindan tesciline veya kullanilmasina riza goste-
rilmesi tek tarafli bir hukuki iglemle (muvafakatna-
meyle) veya sozlesmeyle ortaya ¢ikmast nedeniyle
birlikte var olma hakki, bir sozlesme iliskisi cerce-
vesinde meydana gelir. Dolayisiyla birlikte var olma
hakkinin, sadece marka hakkini devredene karsu ile-
ri stiriilebilmesi nedeniyle nispi bir hak olarak kabul
edilmesi gerekir.

SMKda tescilli markayla ayn1 veya benzer bir
markanin tesciline riza gésterme isleminin tek ta-
rafli bir hukuki islemle yapilmasi gerektigi kabul
edilmistir. Bu kapsamda birlikte var olma sozlesme-
sinin yapilmis olmasi, tek basina birlikte var olma
hakkinin devrini saglamayacak, sézlesme ile birlikte
ayrica noter onayl belgenin de tescil bagvurusunda
Kuruma sunulmas: gerekecektir.

4. Sozlesmenin Hukuki Niteligi

Birlikte var olma sozlesmesiyle ilgili olarak
SMK ve diger mevzuatta agik bir hitkme yer veril-
memis, ancak tescilli bir markanin sagladig1 hakkin
ayni veya benzer bir markanin tescili i¢in muvafakat
verilmesi SMK m. 5/3 hiikmiinde diizenlenmistir.
Bu tiir muvafakatler ile ticari hayatta karsilagiimak-
tadir. Birlikte var olma sozlesmeleri, tescil ve/veya
kullanma amaciyla olmak iizere iki farkli sekilde ya-
pilabilmektedir.

Borcun kaynaklarindan biri olan sozlesme,
taraflarin kargihkli birbirine uygun irade beyan:
ile kurulan bir hukuki islem tiirtidiir's. Uygulama-
da goriilmeye baslayan birlikte var olma sozlesme-
si, tescilli veya tescilsiz marka ile ayn1 veya benzer
tescilli veya tescilsizmarkanin kullanilmasini veya
ayni veya benzer markanin tescilini saglama imkani
veren ve kural olarak sadece sozlesmenin taraflari
arasinda sahsi nitelikte hak ve bor¢ doguran s6zles-
mesel bir iligkidir. Bu sozlesmenin her iki tiirtinde,

17  Eren, Genel Hiklimler, s. 18, 19, 52, 59; Oguzman, M. Kemal, 0z,
M. Turgut (2016) Borglar Hukuku Genel Hikimler, C-1, 14. Baski,
istanbul, Vedat Kitapgilik, s. 27.

18 Oguzman, Genel Hikiimler, 42-43; 166; Nomer, Haluk. N. (2015)
Borclar Hukuku Genel Hiikiimler, 14. Baski, istanbul, Beta Yayinlari,
s.31.

marka hakkinin tamamen devri s6z konusu degildir
ve marka hakki marka sahibinde kalmaya devam
eder.

Kullanma amaglh birlikte var olma sozlesme-
lerinde ise, tescile dayanmayan bir markasal kulla-
nimin, mevcut bir tescil karsisinda ihlal olugturma-
yacagi, tescilli marka sahibinin bu kullanima karsi
herhangi bir hak ileri siirmeyecegi taraflarca karar-
lagtirilmis olmaktadir. Boylece taraflara ait, tescilli
markaya dayanan marka hakki mevcut iken, digeri
de kullanima dayanan ve birlikte var olma s6zlesme-
si kapsaminda karsilikli rizalar ile desteklenen bir
tescilsiz markanin kullanilmasi s6z konusu olmak-
tadir. Bu tiir sozlesmelerle tescilli markanin tigiincii
kisiye kullandirilmas: (lisans taninmasi) s6z konu-
su degildir. Zira lisans sozlesmesinde marka sahibi
kendisine ait ve kendi marka hakki kapsaminda yer
alan bir hakki digiinct kisiye kullandirmakta iken,
birlikte var olma s6zlesmesinde tescilli marka sahi-
bi, tiglincii kisiye ait kullanimin kendi marka hakk:
kapsaminda kalmadigini kabul etmis olmaktadir.
Buna karsin birlikte var olma sozlesmesinin tescil
amaciyla yapilmasi neticesinde, tecilli markanin
adeta ikizi olan ayni veya benzer marka hukuken
varlik kazanmig olmaktadir.

Lisans, kira, satis veya franchising sozlesmele-
riyle benzer ozellikleri bulunsa da birlikte var olma
sozlesmesi bagimsiz nitelik tagtyan bir sozlesmedir.

Tescil veya kullanim amaciyla yapilan birlikte
var olma sozlesmesi, satis sozlesmesinden de ayril-
maktadir. Zira satis sozlesmesi maddi ve gayri mad-
di mallar1 konu edinirken birlikte var olma so6zles-
mesi maddi olmayan mallar1 konu edinmektedir.
Satis sozlesmesi ani edimli bir sézlesme iken tescile
muvafakati icermeyen birlikte var olma sozlesmesi,
lisans sozlesmesinde oldugu gibi, stirekli bor¢ dogu-
ran bir s6zlesmedir. Ancak birlikte var olma sozles-
mesi, tescile muvafakati iceriyorsa marka hakkinin
sagladigi imkanlar muvafakatle devredilmektedir.
Dolayisiyla birlikte var olma sozlesmesi ani edimli
bir sozlesme haline gelir ve satis sozlesmesiyle ben-
zerlik gosterir. Ancak tescile muvafakat yoluyla ya-
pilan birlikte var olma s6zlesmesinde, marka hakki
devredilmesine ragmen birlikte var olma hakkim
veren markasini tecilli olarak kullanmaya devam
etmesi nedeniyle bu sozlesme, satig s6zlesmesinden
ayrilir.

Birlikte var olma sozlesmesi kira s6zlesmesin-
den de konu yéniinden farklidir. Kira sozlesmesi
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maddi mallarin kullanilmasini konu edinirken, bir-
likte var olma sézlesmesi maddi olmayan mal {ize-
rindeki hakkin kullanilmasini veya devrini konu
edinmektedir.

Franchising soézlesmesi, satim, vekalet, ortak-
lik, lisans ve know-how unsurlarini barindiran kar-
ma bir sozlesme olmasi nedeniyle birlikte var olma
sozlesmesinden kapsam itibariyle farklidir. Franchi-
sing sozlesmesinin icerdigi unsurlar arasinda birlik-
te var olma s6zlesmesinin unsurlar1 da bulanabilir.
Franchise alan, franchise verenin satis konsepti ve
organizasyon fikri ile biitiinlestigi icin bu sézlesme,
birlikte var olma sozlesmesinin kapsam ve sinirlari
itibariyle de farklidir.

Birlikte var olma sozlesmesi, lisans sozlesme-
sinden konu bakimindan farklidir. Marka lisans s6z-
lesmesi esas itibariyle SMK m. 24’te diizenlenmistir.
Marka hakki, tescil edildigi mal veya hizmetlerin bir
kism1 ya da tamamu igin lisans sozlesmesine konu
olabilir. Lisans, inhisari lisans veya basit lisans (in-
hisari olmayan) seklinde verilebilir. Basit lisans s6z-
lesmesini, lisans s6zlesmesine konu markanin kulla-
nim hakkinin saglanmasi olarak tanimlayabiliriz'.
Sozlesmede aksi kararlagtirilmamaisgsa lisans, basittir.
Inhisari olmayan lisans sézlesmelerinde lisans veren
markay kendi kullanabilecegi gibi tiglincii kisilere
bagka lisanslar verebilir®.

Lisans sozlesmesinde, lisans verenin edimi
marka kullanim hakkinin siireli veya siiresiz olarak
devredilmesidir. Birlikte var olma sézlesmesi tescile
muvafakati icermiyorsa, bu sozlesmeyle marka hak-
kinin ayni veya benzer tescilli bir marka tarafindan
kullanilmasina izin verilmektedir?’. Buna kargilik,
sozlesme, tescile muvafakat amaciyla yapilmigsa,
marka hakk: tescilli markada kalmakla birlikte bu
hak tescil edilecek bagka bir markaya zimnen de
olsa devredilmektedir. Bu nedenle birlikte var olma
sozlesmesi tescile muvafakati icermiyorsa yani sade-
ce markanin kullanilmasini konu ediniyorsa lisans
sozlesmesiyle benzer ozellikler gosterir”. Ancak,
tescilli marka hakkinin lisansta oldugu gibi bizzat

19 Ozel, s. 50; Kirath, Metin (2015) “Marka Lisans Sézlesmeleri’; Tiirki-
ye Adalet Akademisi Dergisi, S.23, 5. 212.

20 Tekinalp, s. 468; Ozel, s. 50; Unal, Miicahit (2007) Marka Tescilin-
den Dogan Haklarla ilgili Hukuki islemler, Ankara, Seckin Yayinlari,
s. 166; Ozdemir Oktay, Saibe (2002) Sinai Haklara iliskin Lisans
Sozlesmeleri ve Rekabet hukuku Diizenlemelerinin Lisans Sozles-
melerine Uygulanmasi, 1. Baski, istanbul, Beta Yayinlar, s. 13.

21 Colak, s. 265, yazar, markalarin birlikte var olma sézlesmesinin
“karsilikli lisans s6zlesmesi” olarak kabul edilebilecegini belirtmis-
tir.

22 Thomsen,s. 27.

kullanimi s6z konusu degildir. Bu durumda tescilli
markayla benzer olan ancak marka sahibinin s6z-
lesme kapsaminda buna kars1 herhangi bir hak ileri
stirmemeyi iistlendigi, taraflarin karsilikli olarak,
sozlesmeye konu kullanimin tescilli marka hakkim
ihlal etmedigi yoniinde anlastiklar1 bir markanin
kullanimi s6z konusudur.

Tescile muvafakati igermeyen birlikte var olma
sozlesmesi, iki farkli bagimsiz markanin ayn: anda
piyasada birlikte kullanilmas1 amaciyla yapilan bir
sozlesmedir. Sozlesmeyle, her iki marka birbirinden
bagimsiz olarak var olmaya devam ettirecek, buna
bagli olarak her iki marka hakk, lisans sozlesmesiy-
le tigtincii kisilere kullandirilabilecektir.

Tescilli marka ile ayn1 veya benzer olan bagka
bir marka bir sekilde tescil edilmisse, taraflar béyle
bir sozlesme ile sonraki markanin da hayatta kalma-
sin1 saglayabilir. Bu halde sozlesme, marka sahibinin
“haksiz” tescile muvafakati, ona karg1 kanuni hakla-
rint kullanmaktan vazgecmesi, sonraki tescile karsi
ihlal veya hiikiimsiizliik davasi agmasini engeller.
Birlikte var olma sozlesmesi, birlikte var olma hak-
kinin devredilmesinin taninmasinin tabi bir sonucu
olarak esas itibariyle ayni1 veya benzer markalarin
ayni veya benzer mal ve hizmetler ile iliskili ve bir-
birinden bagimsiz olarak kullanmasini saglamakla
lisans sozlesmesinden ayrilir®.

Birlikte var olma s6zlesmesinin hukuki nite-
liginin belirlenebilmesi amaciyla sozlesme tipinin
borglar hukuku a¢isindan degerlendirilmesi gerekir.
Bunun icin oncelikle sozlesmede kararlastirilmig
edimin tiriine ve ozelliklerine bakilmalidir. S6zles-
menin asli unsurlar1 sézlesmenin tipini belirler. Bu
unsurlar ise anlamlarini her sézlesme tipinin tani-
minda bulur*.

Genis anlamiyla sozlesme 6zgiirligii ilkesinin®
diizenlendigi TBK m. 26 hitkmiine gore, taraflar, bir
sozlesmenin igerigini kanunda 6ngoriilen smirlar
icinde 6zgiirce belirleyebilirler. Sozlesme 6zgiirliigi
ilkesi kapsaminda kisiler 6zel borg iliskilerini, dile-
dikleri kisilerle yapacaklar1 sozlesmelerle serbestce
diizenleme yetkisine sahiptirler. Bu kapsamda

23 Thomsen,s. 27.

24 Kuntalp, Erden (2013), Karisik Muhtevali Akit, 2. Baski, Ankara, Ba-
tider Yayinlari, s. 52.

25  Sozlesme 6zgtirligi ilkesiyle ilgili ayrintili agiklamalara bkz. Eren,
Fikret (2016) Borglar Hukuku Ozel Huktimler, 3. Baski, Ankara, Yet-
kin Yayinlari. s. 19 vd.; Isiktag, Yasemin (2014) Hukukun Kaynagi
Olarak Sozlesme, 2. Baski, Istanbul, Filiz Kitabevi, s. 311 vd.

26  Nomer, s. 69; Eren, Ozel Hikiimler, s. 18; AuleytnerAleksandra,
ZwierzynskaAgnieszkaandKubalskiJakub (2011) “Nature of Licen-
sing Agreements’, International Licensing, Center for International
Legal Studies, Rel. 28, s. 15.
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sozlesme yapip yapmama, sozlesmenin konusunu
ve hiikiimlerini belirleme, kars: tarafi se¢me, soz-
lesmeyi ortadan kaldirma ve sozlesmenin seklini
belirleme, sozlesme ozgiirliigii ilkesi kapsaminda
degerlendirilmektedir®.

Birlikte var olma sozlesmesi, en temel sekliyle
SMKda sadece tescilli marka ile ayn1 veya ayirt edil-
meyecek kadar benzer markanin tesciline muvafa-
kat edilmesi amaciyla yer almistir (m. 5/3). Ancak
burada s6zlesmenin esash unsurlari, taraflarin hak
ve yikimlilikleri diizenlenmemistir. Sozlesme
yapma Ozgiirliigii ilkesinin tabi bir sonucu olarak,
taraflar, birlikte var olma sozlesmesinin hiikiimle-
rini serbestce belirleyebilirler. Nitekim SMK m. 5/3
hitkmiiniin gerekgesinde, “basvuru sahiplerinin pi-
yasada birlikte var olma yoniinde ortaya koyduklar:
iradenin korunmasi” amact agik¢a vurgulanmigstir.

Sozlesme 6zgiirligliniin sinirlarimi diizenleyen
TBK m. 27 hitkmiinde, kanunun emredici hitkiimle-
rine, ahlaka, kamu diizenine, kisilik haklarina aykir1
veya konusu imkansiz olan s6zlesmelerin yapilama-
yacag belirtilmistir.

2007 tarihli Avrupa Birliginin Isleyisi Hakkinda
Antlagmanin rekabete iligkin kurallarin diizenlendi-
¢i m. 101/1-2 hitkmiinde, iiye devletlerarasindaki
ticareti etkileyebilecek nitelikte olan ve amact veya
etkisi i¢ pazardaki rekabetin engellenmesi, kisitlan-
mast veya bozulmasina neden olan sdzlesmelerin
yasak oldugu belirtilmistir*®. Bu kapsamda anilan
hitkme aykar1 olarak yapilan birlikte var olma soz-
lesmesinin hiikiimsiizligi glindeme gelebilecektir.

Sozlesme ozgiirliigiiniin tabi bir sonucu olarak,
taraflar, birlikte var olma sozlesmesini istedikleri
marka hakkinda yapabilirler, ancak sozlesme hii-
kiimlerinin kamu diizenine aykir1 olmamasi gerekir.
Marka korumasinin 6nemli nedenlerinden birisi de

27  Nomer, s. 69 vd.; Isiktag, s. 313.

28  Avrupa Birliginin Isleyisi Hakkinda Antlasmanin rekabete iliskin
kurallarinin diizenlendigi m. 101/1-2 hiikmi séyledir: Uye devlet-
lerarasindaki ticareti etkileyebilecek nitelikte olan ve amaci veya
etkisi i¢c pazardaki rekabetin engellenmesi, kisitlanmasi veya bo-
zulmasi olan ve ozellikle asagidaki nitelikleri tagiyan tim teseb-
busler arasi anlasmalar, tesebbis birliklerinin kararlar ve uyumlu
eylemler i¢ pazarla bagdasmaz ve yasaktir: a) Dogrudan veya do-
layli olarak, alis veya satis fiyatlarini veya diger ticaret kosullarini
belirleyen, b) Uretimi, piyasalari, teknik gelismeyi veya yatirnmlari
sinirlayan veya kontrol eden, c) Piyasalari veya arz kaynaklarini
paylastiran, d) Ticari iliskinin diger taraflarina esdeger islemler
icin farkh kosullar uygulayarak, onlari rekabet edebilirlik agisindan
dezavantajli duruma sokan, e) Sézlesmelerin yapilmasini, nitelik-
leri geregi veya ticari teamiillere gore bu sézlesmelerin konusuyla
ilgisi olmayan ek yukumlultklerin sézlesmenin diger taraflarinca
kabulii sartina baglayan. Bu madde uyarinca yasaklanan anlasma-
lar veya kararlar kendiliginden gecersizdir.

titketici agisindan karigikligin énlenmesidir®. Orne-
gin tiiketiciler nezdinde ayirt edici 6zelligi ve bilinir-
ligi olan tescilli bir ila¢ markasinin ayn1 veya benzer
marka tarafindan kullanilmasina veya tesciline izin
verilerek markanin tecilli marka ile ayn1 veya benzer
konuda ilag tiretmesi, tiiketiciler tarafindan her iki
markanin karistirilmasina neden olabilir®. Bu du-
rum halk (kamu) saglig1 agisindan telafisi miimkiin
olmayan zararlarin meydan gelmesine neden olabi-
leceginden kamu diizenine aykir1 bu tiir sozlesmeler
genel hiitkiimler geregince hiikiimsiizliik yaptirimi-
na tabi olabilecektir®'.

Birlikte var olma s6zlesmesinin hukuki niteli-
i ve bu sozlesmeye uygulanacak hiikiimlerin tayini
icin bu sozlesmenin, sozlesme tirleri agisindan da
degerlendirilmesi gerekmektedir. Borcun kaynakla-
rindan biri olan s6zlesmeler, kanunda diizenlenmis
olup olmamalarina goére, “isimli” ve “isimsiz” soz-
lesme olarak ikiyi ayrilmaktadir. Isimli sézlesmeler,
unsurlar1 ve bunlarin bir araya gelis tarzlari kanun-
da agik olarak diizenlenmis bulunan sozlesmelerdir
(satim, kira, bagislama gibi). Isimsiz sézlesmeler
ise, unsurlar1 veya bunlarin bir araya gelis tarzi ne
TBKda ne de diger kanunlarda diizenlenmemis
olan sozlesmelerdir (franchising, faktoring, sulh
sozlesmesi, lisans sozlesmesi gibi)*2. Tipik so6zles-
meler, kanun ve uygulama tarafindan tiplestirilen
sozlesmelerdir. Atipik sozlesmeler ise, tiplesmemis
sozlesmelerdir®. Isimli-isimsiz sozlesme ayrimu,
sozlesmenin esasli unsurlarinin kanunda diizenle-
nip diizenlenmemesine gore yapilmaktadir. Bu ba-
kimdan kanunda diizenlenmeyen bir isimsiz sozles-
me, tekrarlanan bir uygulama sonucu, ilk dnce bir
teamiile (yerlesmis yarg: kararlariyla), daha sonra
orf ve adet hukukuna dayali olarak ortaya ¢ikmak-
tadir™,

Sozlesme ozgiirligii ilkesinin tabi bir sonucu
olarak ortaya cikan isimsiz sozlesmeler, kanunda
diizenlenmis s6zlesmelere ait unsurlarin birlestiril-
mesiyle olusabilecegi gibi, kanunda 6ngoriilen s6z-
lesmelerin unsurlarindan timiiyle farkli, kendine

29  Moss,s. 3.

30 Odabasi, s. 74-75: “Karistirma, baskasinin hak sahibi oldugu bir de-
gerin, alicilarin kanistirmalarina sebep olacak sekilde benzerlerinin
kullaniimasidir. Kanistirma iki sey arasindaki benzerlikten ziyade ya-
niltma, kandirma ve yanlis algilattirma yéntemidir..

31 Thomsen,s. 54.

32 Kuntalp, s. 3; Eren, Ozel Hiikiimler, s. 864; Ozdemir, isimsiz S6z-
lesmeler, s. 263; Hermida, Julian (2004) “Convergence Of Civil-
LawAndCommonLawContractsinThe Space Field’, Hong Kong
LawJournal, Vol. 34, Issue 2,s. 7.

33 Kuntalp, s. 7; Eren, Ozel Hiikiimler, s. 867.

34  Kuntalp, s. 7-8; Eren, Ozel Hikiimler, s. 867.
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ozgii unsurlarla da olugabilir®.Isimsiz sozlegmeler;
genel olarak karma sozlesmeler, bilesik sozlesme-
ler ve kendine 6zgii yapist olan sozlesmeler olarak
ayrima tabi tutulmaktadir. Karma sozlesmeler, bir-
birinden farkli kanunlarda diizenlenmis s6zlesme
tiplerini kanunda 6ngoriilmemis tarzda bir arada
iceren sozlesmeler olarak adlandirilmaktadir®. Bile-
sik sozlesmeler, iki veya daha ¢ok bagimsiz sozles-
menin taraflarin vardiklar1 bir anlagma ¢ergevesinde
bu niteliklerini koruyarak kanunun éngérmedigi bir
bigimde ayni s6zlesme i¢inde varlik ve gegerlilikleri-
ni birbirine bagl olacak sekilde bir araya getirilme-
siyle meydana gelen sozlesmelerdir”. Kendine 6zgii
yapist olan sozlesmeler ise, kanunda diizenlenmis
sozlesme tiplerine ait unsurlarin tamamen veya kis-
men bulunmadigs, kendine 6zgti unsurlardan olu-
san sozlesmelerdir®®. Bu anlamda, birlikte var olma
sozlesmesi, lisans sozlesmesinde oldugu iizere®,
timiyle kanunda diizenlenmis bir sozleseme tipine
ait unsurlar icermedigi gibi birgok isimli sozlesme-
nin esasli unsurlarinin bir araya gelmesiyle olusan
karma sozlesmelerden ya da birbirinden tamamen
bagimsiz iki farkli sozlesmenin unsurlarina doku-
nulmaksizin islevselligi acisindan birlestigi, bilesik
sozlesmelerden de ayrilmaktadir.

Ismi kanunda gegse dahi esasli unsurlar1 ka-
nunda diizenlenmeyen sozlesmeler de isimsiz
sozlesmeler olarak nitelendirilir*. Bu kapsamda;
SMKda sadece tescilsiz bir markanin tesciline mu-
vafakat etme seklinde diizenlenmesi, s6zlesmesinin
esasli unsurlarina yer verilmemesi ve bir biitiin ola-
rak Tirk hukukunda diizenlenmemis olmasi nazara
alindiginda, birlikte var olma sozlesmesi isimli bir
sOzlesme olarak nitelendirilmez.

Birlikte var olma sozlesmesinin tam veya eksik
iki tarafa borg yiikleyen sozlesmelerden olup olma-
diginin tespiti i¢in sozlesmede bedel 6denmesinin
kararlastirilip kararlagtirilmadiginin  belirlenmesi
gerekir. Iki tarafa borg yiikleyen sézlesmelerde, ta-
raflardan her biri, diger tarafin ayni zamanda hem
alacaklis;, hem de bor¢lusu olup* her iki taraf da

35  Eren, Ozel Hikiimler, s. 868; Ozdemir Oktay, Saibe (1995) “Isimsiz
Sézlesmelerin Gegerliligi, Yorumlanmasi ve Bosluklarin Tamamlan-
masi’; IUHF, C. LV, S.1-2, 5. 267.

36 Eren, Ozel Hiikiimler, s. 871; Kuntalp, s. 15-16; Ozdemir, isimsiz
Sozlesmeler, s. 273.

37  Eren, Ozel Hikimler, s. 883.

38  Eren, Ozel Hikiimler, s. 881; Kuntalp, s. 14. Ozdemir, isimsiz S6z-
lesmeler, s. 275.

39  Eren, Ozel Hiikiimler, s. 883; Ozel, s. 110 vd.; Ozsoy, s. 91.

40  Ozdemir, isimsiz Sozlesmeler, s. 264; aksi yénde bkz. Eren, Ozel
Hikdmler, s. 881-882.

41  Eren, Genel Hiikiimler, s. 273.

birbirine kars: birer asli bir edim yiiklenmektedir.
Eksik iki tarafa bor¢ yiikleyen sozlesmelerde ise,
taraflarin yiiklendikleri edimlerin birbiriyle degisti-
rilmesi s6z konusudur** Birlikte var olma s6zlesme-
sinin tescil amaciyla yapilmasi halinde, bedelli veya
bedelsiz olarak marka hakkinin sagladig1 imkénlar
ayn1 veya benzer bir marka i¢in devredilmektedir.
Marka hakkini devredenin borcu tescile muvatakat
etmek, marka hakkini devralanin borcu ise taraflar
kararlagtirmigsa bedel 6demektir. Bu ihtimalde bir-
likte var olma sozlesmesi, iki tarafa borg yiikleyen
bir sozlesme olarak kabul edilebilir.Birlikte var olma
sozlegmesinin bir markanin kullanimini konu edin-
mesi halinde, tescilli marka sahibininborcu,marka-
sinin ayni veya benzerinin tescilsiz kullanimina riza
gostermek(tescilsiz kullanmak isteyene birlikte var
olma hakkitanimak); kars: tarafin borcu ise karar-
lagtirmigsa bunun bedelini 6demektir. Bu ihtimalde
birlikte var olma sozlesmesi, iki tarafa borg yiikleyen
bir s6zlesme olarak kabul edebilir.

Sonug¢ olarakbirlikte var olma sozlesmesi, ka-
nunda esasli unsurlar1 diizenlenmeyen, kendine
Ozgi yapist olan, uygulamada tipik olarak kargila-
silmayan, bedelin belirlenmesi yontemine gore tam

veya eksik iki tarafa borg ytikleyen isimsiz sozlesme-
lerdendir®.

5. Sozlesmeye Uygulanacak Hiikiimler

Birlikte var olma sozlesmesi, kendine ozgii
ozellikleri olan isimsiz bir sdzlesme olmasit nedeniy-
le, bu sozlesmeye hangi hitkiimlerin ve hangi sozles-
me tipinin uygulanacagi sorunu karsimiza ¢ikmak-
tadir. Birlikte var olma sozlesmesine, TBK’nin 6zel
hiikiimlerinde diizenlenen sozlesme tiplerine iliskin
hiikiimler dogrudan uygulanmaz. Zira bu sozlesme,
kanunlarda diizenlenen lisans, kira, satim, franchi-
sing gibi sozlesme tiplerinden birine tam olarak uy-
mamaktadir.

Sozlesmede uyusmazligi ¢ozmeye elverisli hii-
kiim bulunmamasi halinde, hakim taraflar arasin-
daki bu uyusmazlig1 ¢6ziime kavusturmak i¢in, iig

» o«

yontem izleyecektir; “nitelendirme”, “yorumlama” ve

“tamamlama™.

42 Eren, Genel Hikimler, s. 274.

43 Lisans sozlesmelerinin hukuki niteligiyle ilgili ayrintih bilgilere
bakiniz; Baslar, Yusuf (2012) “Marka Lisansi S6zlesmesinin Islevleri
ve Cesitleri’, Terazi Hukuk Dergisi, Y.7, 5.68-45, s. 90-92; Ozdemir,
isimsiz Sézlesmeler, s. 52-53; Ozel, s. 113-127.

44 Kuntalp, s. 187.
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:

“Nitelendirme” ile, s6zlesmenin tabi oldugu ku-
rallarin biitiind belirlenmektedir®”. Bu esnada belir-
leyici unsur, hakim goriise gore, taraflarin yiiklemis
olduklar asli edim ytkiimliliikleridir*. Yani s6z-
lesmeye hukuki 6zelligini kazandiran, tipini veren
yukiimliliiklerdir. Sozlesmeyi kuran taraf iradeleri
her zaman agik ve anlasilir olmayabilir. Bu kapsam-
da, irade beyanlarinin gercek veya farazi anlamlari-
nin hékim tarafindan aragtirilarak saptanmasi yani
yorumlanmasi gerekir’’. TMK m. 2 hitkmiinde di-
zenlenen iyiniyet ve diirtistlik kurali, sozlesmenin
yorumunda hakime yol gosteren temel bir ilkelerdir.

Sozlesmenin yorumlanmasinda, yorumun ko-
nusu taraflarin irade beyanlaridir. irade beyanlari-
nin yorumlanmasinda hékimin miiracaat edecegi
temel ilke, TMK m.2 hitkmiinde diizenlenen giiven
ilkesidir. Bu kapsamda soézlesmenin “yorumlanma-
st’nda giliven ilkesi esastir®®. Diristlitk kuralina
dayanan bu ilke geregince irade beyanlarinin yoru-
munda objektif bir kisinin yorumu esas alinmakta-
dir®. Sozlesmenin “tamamlanmasi” ise, taraflarin
aciklamay1 ihmal ettikleri hususlarda yeni hiikiim
konulmasidir®. Bir sozlesmenin tamamlanmasi ih-
tiyaci, ancak yorumlanmasi sonucu bir eksikligin,
teknik bir ifadeyle bir “boslugun” bulunmas halin-
de glindeme gelir. Bosluk, taraflarin yetkileri i¢inde
olmakla beraber, sozlesmenin igerigi ile ilgili bir
hususu hig veya tam olarak diizenlememis olmalar1
halidir®".

Birlikte var olma s6zlesmesinde bosluk bulun-
mas1 halinde, bu sozlesmenin kendine has 6zellik-
leri olan bir s6zlesme olmas nedeniyle kanunlarda
diizenlenen diger sozlesmelere iliskin hitkiimler
dogrudan uygulanamaz. Bu noktada, sozlesmenin
igerigini belirleme, yani sozlesme 6zgiirligii ilke-
sinden hareketle, oncelikle taraflarin sozlesmede
belirledikleri hiikiimlere bakilmasi gerekir®?. S6z-
lesme hitkiimlerinin uygulanmasina ragmen yine
de sozlesmede bosluk tespit edilmesi durumunda,
tescilli bir markanin sagladigi korumaya iliskin hii-
kiimlerin SMKda diizenlenmesi nedeniyle taraf ira-
delerine aykir1 olmamak ve niteligine uygun oldugu
olgiide bu hiikiimler uygulanabilecektir.

45  Kuntalp,s. 187.

46  Kuntalp, s. 187.

47  Kuntalp, s. 195; Ozdemir, isimsiz Sozlesmeler, s. 279; Ozel, s. 115.

48  Kuntalp, s. 197; Ozel, s. 114.

49 ‘(")zdogan, Dalci Nurcihan (2017) “Sézlesmenin Yorumunda Gergek
Iradenin Tespiti’; InonuUniversityLawReviewInULR Vol:8 No:1, s. 38.

50 Kuntalp, s. 199.

51  Kuntalp, s. 201; Ozdemir, isimsiz Sézlesmeler, s. 279.

52  Eren, Ozel Hiikiimler, s. 893; Kuntalp, s. 294; Ozdemir, isimsiz S6z-
lesmeler, s. 275.

Bu hiikiimlerin uygulanmasina ragmen yine
de sozlesmede bosluk tespit edilmesi durumunda,
TBK’nin genel hiikiimleri, yani diizenleyici hukuk
kurallar1 uygulanir®. Bu hiikiimler uygulanirken
sOzlesmenin amacinin ve taraf menfaatlerinindik-
kate alinmasi gerekir*®. TBK'nin genel hiikiimle-
rinin uygulanmasina ragmen yine de sozlesmede
bosluk bulunmasi halinde, TBK’nin 6zel kismindaki
hitkiimleri dogrudan uygulanamaz. Ciinkd birlikte
var olma sozlesmesinin esasl unsurlar1 TBKda dii-
zenlenmemistir. Yine TBK’nin 6zel hiikiimlerinde
diizenlenen sozlesme tiplerinin herhangi birinin
esasli unsurlariyla birlikte var olma sozlesmesinin
unsurlarinin rtiismemesi nedeniyle somut uyus-
mazliktaki bogluk TBK’nin 6zel hiikiimleriyle de
doldurulamaz®.

Tiirk Ticaret Kanunu m. 4/1-d hitkmiinde, fikri
miilkiyet hukukuna dair mevzuattan kaynaklan isle-
rin ticari is oldugu diizenlenmistir. Marka hakkinin
devrini veya kullandirilmasini konu edinen birlikte
var olma sozlesmesi, ticari is olmasi nedeniyle bu
sozlesmeyle ilgili boslugun doldurulmasinda ticari
orf ve adet kurallarinin uygulanmasi gerekir (TTK
m. 1). Ticari orf ve adet, ticaret 4leminde uyulmasi
gerektigi kabul edilen yazili olmayan hukuk kural-
laridir. TBK’nin genel hiikiimlerinin uygulanmasina
ragmen boslugun doldurulmamasi halinde, hikim,
TTK m. 1/2 hitkmii geregince ticari 6rf ve adet ku-
rallarina gore, burada dahi kural bulunmamasi ha-
linde genel hiikiimlere gore boslugu dolduracaktr.
Bu durumda, hakim TMK m. 1 hiikmii uyarinca,
sozlesmenin Ozelliklerini de dikkate alarak 6zellikle
orf ve adet hukukunda olusmus, s6zlesmeyi tamam-
lamaya elverigli kurallar1 uygulayabilecektir®. Ha-
kim, ticaret hayatinda bu sozlesmeler i¢in olusmus
teamiilleri de dikkate alir”. Orf ve adet hukukunda
uyusmazligi ¢dzmeye elverisli bir hiikiim bulanmaz-
sa, TMK 1. ve 4 maddeleri geregince hakim, s6zles-
medeki boslugu kendi koyacag: kurala gore doldu-
racak ve uyusmazlig1 sonuglandirabilecektir.

53  Eren, Ozel Hiikiimler, s. 893; Kuntalp, s. 295.
54 Eren, Ozel Hiikiimler, s. 893.

55  Eren, Ozel Hiikiimler, s. 893.

56  Eren, Ozel Hiikiimler, s. 893; Kuntalp, s. 295.
57  Eren, Ozel Hikiimler, s. 893; Ozsoy, s. 92.
58  Eren, Ozel Hiikiimler, s. 894; Kuntalp, s. 295.
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NLSOZLESMENIN UNSURLARI
A.So6zlesmenin Konusu

Birlikte var olma s6zlesmesi, daha once tescilli
veya tescilsiz bir marka ile ayni veya benzer bagka
bir markanin, tescil edilerek veya tescilsiz olarak
birlikte kullanilmasini konu edinir. Birlikte var olma
hakkini veren, hakk: alana, hukuken mutlak olarak
korunan maddi olmayan bir mal tizerindeki haktan
yararlanma yetkisini siireli veya siiresiz olarak dev-
retmek zorundadir®. Birlikte var olma sozlesmesi,
iki tarafa bor¢ yiikleyen bir sozlesme olarak yapil-
mast halinde, taraflar kararlastirmislarsa, birlikte var
olma hakkini alanin ytikiimliiligti hakki verene kar-
s1 edim olarak bir ticretin 6denmesi gerekir®.

Olas1 hak ihlallerin 6nlenmesi amaciyla birlikte
var olma sozlesmesinde taraflar, markalarini form,
stil, sunum gibi yonlerden nasil kullanacaklar,
markalarin hangi mal veya hizmet sinifinda kulla-
nilacagi, markay1 kimin hangi bdlgede kullanacagi,
olast karigtirma ihtimalini ortadan kaldirmak i¢in
markalarin ne sekilde birbirinden ayirt edici hale
getirebilecekleri gibi konular: da kararlastirmalar:
gerekir .

B. Markanin Tesciline Muvafakat Etme

Tescil amaciyla yapilan birlikte var olma s6zles-
mesinin mutlak veya nispi ret nedenleri agisindan
degerlendirilmesinde yarar vardir.Tescilli marka ile
ayn1 veya ayirt edilmeyecek kadar benzer isaretin
tescili SMK'da hem mutlak hem de nispi ret nedeni
olarak diizenlenmistir (SMK m. 5/1-¢, 6/1). Bunun
sebebi, ayni isareti daha 6nce marka olarak tescil
ettirmis veya basvuru yapmus olanlara itiraz hakk:
tanryarak, Kurumun degerlendirmede gozden ka-
cirdig1 ret sebebini ilgili ticlincii kisiler tarafindan
tekrar ileri siiriilmesini saglamaktir®.

Marka tescilinde mutlak ret nedenlerinin dii-
zenlendigi SMK m. 5/1-¢ hitkmiine gére, ayn1 veya

59  Eren, Ozel Hiikiimler, s. 928.

60  Eren, Ozel Hukimler, s. 929.

61  Colak, s. 265; Yargitay'in 11.HD. 02.03.2011 tarihli, E:2012/2009/8708
ve K:2011/2089 sayili tescilli “Kent” ve “Kent Boringer” ibareli mar-
kayla benzer “Mahir Kent + Sekil” markasinin tesciline iliskin YIDK
kararinin iptali ile markanin hiikiimsizligi talebini konu edinen
kararinda ozetle, “..markalar arasinda iltibas ve benzerlik bulunma-
digi, davalinin ‘Mabhir Kent’ ibareli markasinin 2003 yilindan bu yana
ayni siniflarda tescilli oldugu, markalarin bu halleriyle uzun yillardir
piyasada birlikte kullanildiklari ve aralarinda karistirma ihtimali bu-
lunmadigina...” hiikmetmistir.

62  Karahan, Sami (2003) Marka Hiikiimsizliik Davalar, Konya, Mimo-
za Yayinlari, s. 32; Tekinalp, Fikri Mulkiyet, s. 401-402.

ayn1 tiirdeki mal veya hizmetlerle ilgili olarak “tescil
edilmis” ya da daha onceki tarihte “tescil bagvurusu
yapilmis” marka ile ayn1 veya ayirt edilemeyecek
kadar benzer isaretlerin tescil edilemeyecegi kabul
edilmistir. Ancak ayni maddenin son fikrasinda
marka bagvurusu, 6nceki marka sahibinin “bagvu-
runun tesciline agik¢a muvafakat ettigini” gosteren
noter onayli belgenin sunulmasi hélinde (¢) ben-
dine aykirilik nedeniyle Kurumca reddedilmeyece-
¢i hitkme baglanmigtir. Tescil amaciyla birlikte var
olma sozlesmesinin, tescil bagvurusunun mutlak ve
nispi ret nedenlerinin incelendigi asamada ancak
basvurunun Kurumca ret edilmeden énce yapilmasi
gerekir.

Aynen kullanma, baskasinin sahibi oldugu bir
markanin tamamen ayni (kopya) olacak sekilde
kullanilmasidir. Ayirt edilmeyecek kadar ayni olan
markada iltibas® tehlikesinin varlig1 mutlak sekilde
kabul edilir, ayrica iltibasin ispatina gerek yoktur®.
Ancak SMK m. 5/2 hitkmii ile mutlak ret nedenine
istisna getirilmistir; “Bir marka, bagvuru tarihinden
once kullanilmis ve basvuruya konu mal veya hizmet-
ler bakimindan bu kullanim sonucu ayirt edici nitelik
kazanmissa bu markanin tescili birinci fikranin (b),
(c) ve (d) bentlerine gore reddedilemez.”. Bu istisnai
hikiimdeki temel unsur, “kullanim sonucu ayirt edi-
ci nitelik kazanma”dir. Bu halde ayirt edici nitelik
kazanmig marka tescil edilebilecektir.

Ayirt edilmeyecek kadar aynen kullanma ha-
linde ise bagkasina ait markanin, aynen degil de aym
denecek kadar veya ayirt edilmeyecek kadar az de-
gistirilerek kullanilmasi s6z konusudur®. Gerek az
degistirmenin kesin olarak sinirlarimi ve olgiitiini
belirlemede ve gerek ayni olmanin ne anlama geldigi
konusunda SMK'da agik bir hiikiim yoktur. Dolayi-
styla, bu hususun tespiti ilmi veya kazai ictihatlarla
belirlenecektir.

Mutlak ret nedenleri, marka olarak se¢ilmis
olan isaretin niteliginden kaynaklanan ve isaretin

63  Karahan, Hiikiimsizliik, s. 39. iltibas, karisiklik meydana getirmek
suretiyle bir baskasinin musteri cevresinden haksiz olarak yarar-
lanmaktir. Dénmez, irfan (1992) Markalar ve Haksiz Rekabet Da-
valari, 2. Baski, istanbul, s. 77; O¢al, Akar (1967) Tiirk Hukukunda
Markalarin Himayesi (isvicre ve Fransiz Hukuklariyla Mukayeseli
Olarak), Ankara, s. 108.

64  Arkan, C, s. 75; Kirca, ismail (2004) “Tiirkiye'de Markalara ve Ta-
ninmis Markalara Yénelik Uygulamalar, Yargitay Kararlar Agisindan
Marka Hukukunda lltibas (Karistirma) Kavrami ve Paris Sézlesme-
si'nin 1. Miikerrer 6. Maddesi Anlaminda Taninmis Marka’; Turkiye'de
Fikri ve Sinai Milkiyet Haklarinin Etkin Uygulanmasi Sempozyu-
mu, Istanbul, s. 1.

65  Karahan, Hikiimsizltk, s. 32; Ogal, s. 105.

66  Karahan, HikimsizIUk, s. 32.
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marka olugturma ozelligi ile yakindan ilgili olup,
esas itibariyle, herhangi bir ayirt etme giicii bulun-
mayan veya ticaret alaninda herkesin kullanimina
acik tutulmasi gereken isaretlerin ya da halk: yanil-
ticy, kamu diizenine, dini degerlere ve genel ahlaka
aykir1 diigen markalarin tescil edilmesini 6nlemeye
yonelik itirazlardir®”. Mutlak ret nedenlerinin daya-
nag1 kamu menfaati ve kamu diizenidir.Mutlak ret
nedenleri Kurum tarafindan resen dikkate alinmasi
gereken kurallar olup aksine hareketin bir ¢esit hiz-
met kusuru olusturacagi doktrin tarafindan kabul
edilmektedir®. Bu nedenle, herhangi bir kisinin iti-
razina gerek olmaksizin, mutlak ret nedenleri Ku-
rum tarafindan resen incelenir (SMK m. 16).

Kurum, mutlak ret nedenlerine dayali yaptig1
incelemede, gozden kagirdig: hususlar olabilir. Bu
halde ilgili kisilere, tescil bagvurusunun yayinlan-
masindan sonra mutlak ret nedenlerine dayanarak
iki ay i¢inde itiraz etme imkéan1 taninmistir (SMK m.
18). 1lgili kisi esas itibariyle daha onceki bir tarihte
tescil edilmis ya da tescil konusunda basvuruda bu-
lunmus bir markanin sahibi veya tescilsiz markay1
kullanarak bu isaret iizerinde daha eski bir tarihte
hak kazanmuis kisidir®.

Nispi ret nedenlerinin diizenlendigi SMK m.
6/1 hitkmiinde, “tescil basvurusu yapilan bir mar-
kanin, tescil edilmis veya onceki tarihte basvurusu
yapilmis marka ile aymligi ya da benzerligi ve kap-
sadigi mal veya hizmetlerin aymhg: ya da benzerligi
nedeniyle, tescil edilmis veya onceki tarihte basvuru-
su yapilmis marka ile halk tarafindan iliskilendirilme
ihtimali de dahil karistirilma ihtimali varsa itiraz
iizerine basvuru reddedilecegi’belirtilmistir. Nispi
ret nedenleri, herhangi bir isaretin iizerinde bagka
bir kisinin, herhangi bir sebebe dayanan bir hakk:
bulundugu igin, bu isaretin marka olarak tescilinin
miimkiin gortilmedigi halleri icerir”. Nispi ret,tescil
bagvurusu yapilmis marka tizerinde ilgili kisilerin
herhangi bir hakka sahip olmasindan kaynaklan-
maktadir. Ilgili kigiler, tescil bagvurusu yapilmig
markanin nispi ret nedeniyle tescil edilmemesi veya
bagvurunun koétiniyetle yapildigs itirazinda buluna-
bilirler. Nispi ret nedenleri Kurum tarafindan re’sen
nazara alinmaz”. Markalarin piyasada uzun stre-
den beri bir arada bulunuyor olmasi, sessiz kalma

67 Bozbel, s. 379; Karahan, Hiikiimsuzlik, s. 7; Tekinalp, Fikri Mulki-
yet, s. 400.

68  Karahan, Hikiimsuzlk, s. 8; Tekinalp, Fikri Milkiyet, s. 400.

69  Arkan, Cl, s.96.

70  Bozbel, s. 406; Tekinalp, Fikri Mulkiyet, s. 419.

71  Bozbel, s. 406; Tekinalp, Fikri Milkiyet, s. 419.

nedeniyle hak kaybi bir yana, bunlar arasinda iltibas
tehlikesinin bulunmadig: seklinde yorumlanabilir”.

Ayni veya ayirt edilmeyecek kadar benzer isa-
retin tescilinin hem mutlak hem de nispi ret neden-
leri arasinda gosterilmesi marka hakkinin korun-
masinin yani sinai miilkiyet haklar1 sisteminin tabi
bir sonucudur. Ayni veya ayirt edilemeyecek kadar
benzer isaretlerin tescil bagvurusunun yapilmasi ha-
linde, Kurum tescil bagvurusunu mutlak ret nede-
nine dayali olarak re’sen inceleyebilecegi gibi tescilli
marka sahibi de nispi ret sebeplerine dayali olarak
tescil bagvurusuna itiraz edebilir. Tescilli marka ile
ayn1 veya aywrt edilmeyecek kadar benzer isaretin
tescilinin onlenmesinde hem kamu menfaati hem
de tescilli marka sahibinin kisisel menfaati bulun-
maktadir. Tescilli marka sahibinin isaretin tesciline
riza gostermesi, nispi ret nedenlerinden feragat et-
mesi sonucunu dogurur.

SMK, marka, cografi isaret, tasarim, patent,
faydali model ile geleneksel tiriin adlarina iligkin s1-
nai miilkiyet haklarinin korunmasini diizenlemek-
tedir. SMK m. 22 hitkmiine gore, marka tizerindeki
hak tescille dogar. Marka hakkinin korumasinin
maddi ve sekli sart1 tescildir (m. 7/1). Bu nedenle
tescil kurucu etkiye sahiptir. Birlikte var olma hak-
kinin devredilmesinin sonucu olarak isaretin mar-
ka olarak tescil edilmesi, marka sahibine SMK m. 7
hitkmiinde diizenlenen haklar1 saglar. Bu kapsamda
ayni veya benzer iki marka smai miilkiyet hakkinin
sagladig1 korumadan esit bir sekilde yararlanacaktir.
Ancak 6nceki marka sahibi, tescille elde ettigi sinai
miilkiyet haklarinmn bir kismini birlikte var olma
hakkini devrettigi markaya karst kullanamayacaktr.
Birlikte var olma sozlesmelerinde her zaman bir ta-
rafin digerine yaptig1 bir devir s6z konusu degildir.
Genellikle boyle olsa da, iki markanin birbirine kar-
s1 ileri siirebilecegi haklar bulunabilir, her iki marka
yekdigerinin tehdidi altinda bulunabilir, bu nedenle

72 Yargitay 11.HD. 03.06.2013 tarihli, E: 2012/8617, K:2013/11464
sayili tescilli “SAKA” markasiyla benzer “SAKAOGLU” markasinin
tesciline iliskin YIDK kararinin iptali ile markanin hikiimsiizliga
ve sicilden terkini talebini konu edinen karari: “../SAKA’ ibareli
markalarinin ézellikle ‘icme suyu/kaynak suyu’ emtiasinda belirli
bir kullanim yogunlugu ve ayirt edicilige ulasmis olmakla beraber,
davalinin da ‘SAKAOGLU' ibaresini 6zellikle ‘Cay’ emtiasinda uzun
siireli olarak kullandigi, tiiketicinin ‘SAKA’ ve ‘SAKAOGLU’ markala-
rinin iliskilendirme ihtimali dahil karistirma ihtimalinin bulunma-
didl, esasen bunun taraflar arasinda uzun suredir birlikte piyasada
bulunan bu mallar nedeniyle bir uyusmaziik dogmamasi vakiasi
ile de tutarli bulundugu, dolayisiyla 556 sayili KHK'nin 8/1-b mad-
desi anlaminda markalarin piyasada birlikte var olmasinin iltibas
yaratmayacagi, davali basvurusunda farkli mal/hizmet bulunma-
digindan KHK'nin 8/4 hikmiinin somut olayda uygulama yeri
bulunmadig..”
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sozlesme bir nevi iki marka sahibi arasinda yapilan
bir “sulh” niteligi de tasiyor olabilir.

Tescil edilen her iki markadan hangisine iis-
tinliik tanimnacagina dair SMKda agik bir diizen-
leme bulunmamaktadir. Dolayisiyla tescilli her iki
markanin tescille kazandig1 haklari birbirlerine veya
tclincii kisilere kars1 hangi sartlar altinda kullana-
caklar1 konusunda aciklik bulunmaktadir”. Tki mar-
kanin birlikte var olmasi sadece s6zlesme kapsamin-
dadir. Sozlesme disinda kalan hususlar bakimindan
markalara iligkin genel hitkiimler cari olacaktir. Ote
yandan, dglincii kisinin bunlardan herhangi biri
karsisinda ihlal olusturan davranisi ayn: zamanda
her ikisi bakimindan da ihlal niteligi tastyabilir.

C. Tescilsiz Markanin Kullanilmasina Muva-
fakat Etme

Birlikte var olma sozlesmesi, tescil amaci ha-
ricinde de yapilabilir. Bu durumda tescilli marka
sahibi, tescilsiz markanin ayni veya benzer marka
olarak ayni veya farkli bolgede kullanilmasina izin
verebilir. Taraflar, s6zlesmede tescilli marka hakki-
n1 ihlal eden baz fiillere riza gosterebilir. Bunlar;
tescilsiz markanin tescil kapsamina giren mal veya
hizmetlerde kullanilmasi, tescilli marka ile ayn1 veya
benzer olan ve tescilli markanin kapsadigi mal veya
hizmetlerle ayni veya benzer mal veya hizmetlerde
kullanilmasi, tescilsiz markanin mal veya ambalaj
tizerine konulmasi, tescilsiz markay: tagiyan mal-
larin piyasaya siiriilmesi, tescilsiz markaya konu
malin ithal ya da ihrag¢ edilmesi, tescilsiz markanin
evrak ve reklamlarinda kullanilmasi, tescilsiz mar-
kanin ayni veya benzerinin internet ortaminda tica-
ri etki yaratacak bi¢imde alan adi, yonlendirici kod,
anahtar sozciik ya da benzeri bigimlerde kullanilma-
s1 ve tescilsiz markanin ticaret unvani ya da isletme
ad1 olarak kullanilmasidir (SMK m. 7-8). Sozlesme-
ye uygun oldugu siirece bu fiiller nedeniyle tescilsiz
marka aleyhine hukuki koruma yollarina miiracaat
edilemeyecektir.

73 Yargitay 11. HD. T: 16/11/1995, E: 1995/491, K: 1995/8600 sayili
kararinda; ayni veya benzer markalarin her ikisinin herhangi bir
engele ugramadan tescil edildigi, taraflarin markalari tescilli oldu-
gundan markalardan birisi sicilden terkin edilmedikce kanuni hi-
maye altindaki markanin tescil edilmis bicimiyle piyasaya siirtilen
mallarda yer almasi yoluyla olusan haksiz rekabetin giderilmesinin
istenmeyecegini ancak tescilli markalarin baskalarinin markasiyla
iltibasa neden olmayacak bicim, renk, ebat ve ambalaj kompozis-
yonu icinde kullaniimasi gerektigi tespitlerine yer verilmistir.

IV. SOZLESMENIN TURLERI
A.Genel Olarak

Markalarin birlikte var olma sozlesmesi, tescil
amaciyla yapilan ve tescil amaciyla yapilmayan ol-
mak {izere ikiye ayrilmaktadir.

B.Tescil Amaciyla Yapilan Birlikte Var Olma
Sozlesmesi

Marka tescilinde mutlak ret nedenlerinin di-
zenlendigi SMK m. 5/3 hiikmiinde, tescilli marka
sahibi, tescilli marka ile ayni veya benzer marka
bagvurusunun tesciline agik¢a muvafakat ederse
marka bagvurusunun reddedilmeyecegi diizenlen-
mistir. Sonraki markanin tesciliyle, her iki marka
piyasada ayni anda farkl kisilerce kullanilabilecek
ve SMK’nin sagladig1 korumdan yararlanabilecektir.

SMKda markanin tesciline izin verme islemi-
nin tek tarafli irade agiklamasi seklinde yapilmasi
gerektigi diizenlenmis ancak tescile riza gosterme-
nin bir sézlesme olarak yapilmasiyla ilgili agik bir
hitkme yer verilmemistir™. Sozlesme 6zgtrligi il-
kesinin tabi bir sonucu olarak taraflar, tescile mu-
vafakat etme islemiyle es zamanli olarak birlikte
var olma sozlesmesini yapmalarma engel bir hal
bulunmamaktadir. Bu sekilde yapilan sozlesme-
ye markalarin tescili amaciyla yapilan birlikte var
olma sozlesmesi, diyebiliriz. S6zlesmenin konusu,
tescilli markanin ayni veya benzerinin tesciline riza
gosterme ile kararlagtirilmigsa bedelin 6denmesidir.
Sonraki markanin tescili neticesinde her iki marka
piyasada birlikte var olacaktir.

Tescil amaciyla yapilan birlikte var olma soz-
lesmesi ti¢ ihtimalde goriilebilir. Birincisi, tescil-
li marka sahibinin, ti¢lincii kisinin marka tescil
bagvurusuna izin vermesidir. Bu durumda tescilli
marka hakk: sahibi, sonraki marka tescil bagvuru-
sunu engelleyebilecekken bunu yapmamaktadir. Bu
halde bir markanin aynisi, ayirt edilmeyecek kadar
benzeri veya iltibasa yol acacak kadar benzerinin
genellikle benzer mallar i¢in tesciline imkan saglan-
maktadir. Ornegin tescilli marka gida iiriinleri igin
tescilli iken, turizm hizmetlerinde tescile miisaade
edilmektedir. SMK geregince onceki tescilli marka

74 Horton/Fan, s. 1, “Cinde markalarin birlikte var olma sézlesmeleri
hakkinda mevzuatta bir diizenlenme bulunmamaktadir ancak bu
sézlesmelerin sayilar ticari hayatta giderek artmaktadir. Ozellikle bu
sézlesmeler Cin Ticari Marka Gozden Gegirme ve Yargilama Kurulu
(TRAB) tarafindan kabul edilmektedir.”
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sahibi sonraki marka bagvurusuna itiraz ederek tes-
cili 6nleme hakkina sahip iken, temelde ve gercekte
miisteri ¢evresinin farklihgindan dolay: bir arada
yasamaya razi olmaktadir. Bu halde tescilli marka
sahibi, gercek ticari bir fedakérlikta bulunarak bir-
likte var olma olgusunu ger¢eklestirmis olmaktadir.

Ikinci ihtimalde, tescilli taninmis marka sa-
hibinin, tigiincii kisinin marka tescil bagvurusuna
izin vermesi halinde s6z konusu olur. Bu durumda,
birinci ihtimalde oldugu gibi her iki marka da ayni
veya farkli miisteri ¢evresinde birlikte var olmakta-
dir.

Ugiincii ihtimaldeise, tescilsiz marka sahibinin,
sonraki tescil basvurusuna sesiz kalmas1 veya izin
vermesi halidir. Bu durumda 6nceki hak sahibi itiraz
ile bir marka bagvurusunu engelleme imkénina sa-
hip iken bunu yapmayarak her iki markanin birlikte
var olmasina imkén saglamaktadir.

C. Tescil Amaciyla Yapilmayan Birlikte Var
Olma Sozlesmesi

SMK m. 5/3 hiikmiinde markalarin birlikte
var olma hakki, sonraki markanin tesciline bagvuru
agamasinda alinacak rizanin varligina bagl olarak
diizenlenmistir. Tescilli markayla ayni veya benzer
markanin piyasada tescilli veya tescilsiz olarak kul-
lanilmasi halinde, marka hakkinin bir geregi olarak
tescilli marka sahibi SMK kapsaminda markasinin
korunmasi i¢in gereken hukuki yollara bagvurabilir.
Marka hakkina tecaviiz fiili, daha sonra tescil edil-
mis ayn1 veya benzer bir marka ile olabilecegi gibi
tescilsiz bir markayla da yapilabilir. Ancak tescilli
marka sahibi, markasmin korunmasi yerine aymni
veya benzer marka sahibiyle bir anlagma yaparak
markalarin piyasada birlikte kullanilmasini karar-
lagtirabilir. Bu durumda yapilan sozlesme, tescil
amaciyla yapilmayan markalarin birlikte var olma
sozlesmesi olarak adlandirilabilir. S6zlesmenin ko-
nusu, tescilli markayla ayni veya benzer markanin
ayn1 veya farkli piyasalarda kullanilmas: ile kulla-
nim kargiliginda bir bedelin 6denmesidir.

Tescil amaciyla yapilmayan birlikte var olma
sozlesmesi iki ihtimalde gériilebilir. Birinci ihtimal-
de, farkli zamanlarda tescil edilen iki tescilli marka-
nin birlikte var olma sozlesmesi ile bir biri ile ¢ekis-
mesiz, sulh i¢inde yasamasina zemin olusturulmasi
halinde goriilmektedir. Bu durumda her iki marka
ayni veya farkli misteri cevresinde ticari olarak bir-
likte var olmaktadr.

Ikinci ihtimalde ise tescilsiz marka ile tescilli
veya tescilsiz markanin birlikte var olma sozlesmesi
ile sulh i¢inde yagsamlarina olanak saglanmaktadir.
Bu durumda her iki marka birlikte ayn1 veya farkli
piyasada birlikte varlik gosterebilmektedir.

V. SOZLESMENIN KURULMASI, TARAF-
LARI, SEKLI VE TESCILI

A. Sozlesmenin Kurulmasi ve Taraflar:

Birlikte var olma sézlesmesinin kurulmasina
iliskin olarak SMK'da ayrintili hitkiimler diizenlen-
memistir. Bu sozlesme, diger sozlesmelerde oldugu
gibi sozlesmelerin gecerlilik kogullarina uygun ola-
rak yapilmalidir. S6zlesmenin gegerlilik kosulary;
taraflarin hukuki islem ehliyeti, irade beyanlarinin
saglikli olmasi, muvazaa, sekle uygunluk, sozlesme-
nin konusunun hukuka ve ahlaka aykir1 olmamasi
ile imkéansiz olmamasi olarak anlagilir.

Birlikte var olma sozlesmesinin kurulabilmesi
i¢in 6ncelikle TBK m. 2 hitkmii geregince, tarafla-
rin, sdzlesmenin esasli unsurlari iizerinde anlag-
malar1 gerekir. Sozlesmenin esasli unsurlari, aym
veya benzer markanin tesciline veya kullanilmasina
muvafakat etme ile devir bedelidir”. Bu iki unsurun
sozlesmede belirlenmis olmasi yahut en azindan be-
lirlenebilir hale getirilmis olmasi garttir. Aksi halde
sozlesmenin kurulmamis oldugu kabul edilecektir.
Buna gore gerekli sartlara uygun olmayan birlikte
var olma sozlesmesi hiikiimsiizliik yaptirimlarina
tabi olacaktir.

B. Sozlesmenin Sekli

TBK m. 12/1 hitkmiine gore, sézlesmelerde asil
olan sekil serbestisidir. SMK'da, birlikte var olma
sozlesmesinin adi yazili sekilde, tescile muvafakatin
ise resmi yazili sekilde yapilmas: gerektigi hitkme
baglanmustir.

Sinai miilkiyet hakkinimn hukuki islemlere konu
olmasinin diizenlendigi SMK m. 148/1 hiikmiine
gore; sinai miilkiyet hakki devredilebilir, miras yolu

75  Lisans sézlesmesinin esash unsuru lisans ve lisans bedelidir, On-
gan, s. 66.

76  Yargitay 11.HD. T: 03/04/2001, E: 2001/752, K: 2011/3930: “Somut
olayda, anilan KHK’'nin 16. maddesine uygun bicimde karsilikli olarak
yazilip, imzalanmis bir sézlesmeye dayali olarak marka devri bahis
konusu degildir. Keza taraflar arasinda KHK'nin 20. ve miiteakip
maddelerde yazili sekilde marka kullanim hakkinin devrini igeren bir
lisans s6zlesmesi de yapilmamistir. Bu bakimdan ihtilafin genel hi-
kiimler cercevesinde dederlendirilip, ¢6ztilmesi gereklidir..
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ile intikal edebilir, lisans konusu olabilir, rehin ve-
rilebilir, teminat olarak gosterilebilir, haczedilebilir
veya “diger hukuki islemlere” konu olabilir. SMKm.
148/4 hitkmiinde ise smai miilkiyet hakkini konu
olan tiim hukuki islemlerin yazili sekle tabi oldugu
diizenlenmistir. Dolayisiyla tescil amaciyla yapilip
yapilmadigina bakilmaksizin markalarin birlikte var
olma sozlesmesinin gegerliligi, marka lisans s6zles-
mesinde oldugu gibi, yazili (kanuni)” sekil sartina
baglanmistir’®. Bu kapsamda taraflar, birlikte var
olma sozlesmesinde, tescilli markanin ayni veya
benzer baska bir markanin tesciline ya da kullanil-
masina riza gosterme ile bunun karsisinda belirle-
nen bedelin 6denmesine iliskin irade beyanlarini
yazili olarak imzalamalar1 neticesinde yazili sekil
sart1 gerceklestirilmis olur”. Ancak taraflar, s6zles-
meyi resmi yazili sekilde de yapabilirler®.

Birlikte var olma s6zlesmesinin tescil amaciyla
yapilmasi halinde, sézlesmenin hiikiim dogurabil-
mesi igin ayrica SMK m. 5/3 hitkmii geregince én-
ceki marka sahibinin sonraki marka bagvurusunun
tesciline agik¢a muvafakat ettigini gosteren “noter
onayli belgenin’sunulmast gerekirKanun tescile
muvafakatin resmi sekilde yapilmasini zorunlu kil-
mustir. Kanunda birlikte var olma sézlesmesinden
bahsedilmemis ancak marka bagvurusunun tescili-
ne muvafakat diizenlemis ve muvafakate iliskin usul
ve esaslarin iseyonetmelikle diizenlenecegi belirtil-
mistir. Bu kapsamda kanun koyucu, tescil amaciyla
yapilan birlikte var olma sozlesmesinin yapilip ya-
pilmadigina bakilmaksizin, marka tesciline kayitsiz
ve sartsiz muvafakati gosterir noter onayli belgenin
varligini zorunlu kilmistir.

Birlikte var olma sozlesmesinin gegerli olarak
kurulabilmesi i¢in adi yazili sekilde yapilmasi yeterli
olacaktir. TBK m. 12/2 hiikmii geregince kanunda
sozlesmeler i¢in ongoriilen sekil sarti, gecerlik sek-
lidir. Bu kapsamda kanunun aradig1 sekil sartina
uyulmadan yapilan s6zlesmelerhiikiimsiiz olacaktir.

77  Eren, Genel Hukimler, s. 283.

78 Ongan, s. 68; Ozel, s. 63; Tekinalp, s. 469; Yargitay 11. HD. T:
30.05.2014, E: 2013/4103, K: 2014/10174; “..'isim hakki kullanim
bedeli’ géstermek suretiyle, davali taraf¢a davaciya bir sinai hakkin
kullanimi icin lisans verildigi, her ne kadar taraflar arasinda yazili bir
sozlesme mevcut degil ise de, taraflar arasindaki hukuki iliski, fiili kul-
lanim ve taraflarin beyanlarina gére fatura konusu olan ‘isim hakki
kullanim bedeli'nin, davaci adina tescilli markasinin kullanimina ilis-
kin bir izin oldugunun kabuliiniin zorunlu oldugu, taraflar arasinda
yazili sekilde diizenlenmis bir marka lisans s6zlesmesi bulunmadid,
bu nedenle davali sirketin, 556 sayili KHK'nin 21. maddesi anlamin-
da bir ‘lisans alan’ olarak kabuliiniin miimkiin olmadidi, 556 sayili
KHK'nin 15 ve 21. maddelerine uygun bir marka lisans sézlesmesin-
den s6z edilemeyecegi..."

79  Eren, Genel Hukimler, s. 287.

80  Eren, Genel Hiikiimler, s. 299.

SMK m. 148/5 hitkmiinde, sinai miilkiyet hak-
kini konu edinen hukuki islemler, taraflardan biri-
nin talebi, iicretin 6denmesi ve yonetmelikle belir-
lenen diger sartlarin yerine getirilmesi halinde sicile
kaydedilip biiltende yayimlanacag, sicile kaydedil-
meyen hukuki islemlerden dogan haklarin iyiniyetli
tigiincil kisilere karsi ileri siiriilemeyecegi diizenlen-
mistir. Birlikte var olma s6zlesmesi, taraflarin talebi,
Kurumca belirlenen iicretin 6denmesi ve sinai miil-
kiyet siciline tescil edilmesiyle durum biiltende ya-
yimlanir. Sézlesmenin tescili, lisans sézlesmesinde
oldugu gibi, kurucu degil aciklayic1 bir isleve sahip-
tir®!. Tescilin yapilmamis olmasi sézlesmenin gecer-
liligini etkilemez. Sozlesmenin sicile kaydedilmesi
neticesinde birlikte var olma hakki @i¢iincii kisilere
kars: ileri siirtilebilecektir®.

VI. TARAFLARIN HAK VE BORCLARI
A. Birlikte Var Olma Hakkin1 Verenin Borglar1

Taraflar, birlerine kars1 hak ve borg¢ altina gir-
meksizin sadece tescilin yapilmasina riza gosterme
veya dava agmama gibi hususlar1 s6zlesmede karar-
lagtirabilirler. Taraflar yine s6zlesme ile birbirlerine
kars1 bir kisim yiktimliliikler getirebilirler.

Birlikte var olma sozlesmesi iki tarafa bor¢
yiikleyen bir sozlesme olarak yapilmasi halinde,
lisans sozlesmesinde oldugu gibi, s6zlesmenin ka-
rakteristik edimi birlikte var olma hakkini verenin
edimidir®. Birlikte var olma hakkini verinin yii-
kiimliiliiklerine iliskin ikili bir ayrim yapilarak bu
yiikiimliiliiklerin olumlu ya da olumsuz nitelikleri-
nin ortaya ¢ikarilmasi gerekir. Hakki verenin olum-
lu yiikiimliligi, tescilli markayla ayn1 veya benzer
markanin tesciline veya piyasada kullanilmasina
riza gostermektir. Olumsuz yikiimliigii ise, tescilin
marka hakk: sahibine sagladig: mutlak haktan kay-
naklanan inhisari yetkilerini, sozlesmeye aykirilik

81  Tekinalp, s. 446.

82 Ongan, s. 68; Ozsoy, s. 116; Tekinalp, s. 437. Yargitay 11.HD. T:
20/02/2013, E:2011/2136, K: 2013/3051: “..6nceki marka sahibi
M..Tic. A.S. ile 11.06.2003 tarihinde Marka Lisans S6zlesmesi yaparak
‘M’ ibareli markanin modellerinin ‘M’ markasi altinda imal, pazar-
lama, satma ve kullanma hak ve yetkilerini hukuki vecibeleriyle bir-
likte devir aldigi, s6zlesmeyi usuliine uygun olarak yaptiktan sonra
01.04.2004 tarihinde TPE Markalar Dairesi Baskanligi nezdindeki
markalar siciline serh ve ilan verdirdigi, boylelikle lisans s6zlesmesin-
den davacinin da haberdar oldugu...” Yargitay 11.HD. T: 09.07.2009,
E: 2007/13745, K:2009/8497: “...lisans sicile kayit edilmedigi miiddet-
ce iyiniyetli 3.kisilere karsi ileri sirtilemeyecedi...”

83  Arbek, s. 174; Ozsoy, s. 125; Ozdemir, Sinai Haklara, s. 64; Modi-
ano, Giovanna (1980), “International Patent Licensing Agreement-
sand Conflict of Laws”, Northwestern Journal of International Law&
Business, 2:1,s. 19-20.
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hali harig,birlikte var olma hakkini alana kars: kul-
lanmaktan kaginmasi ve tescilli markanin sagladigi
haklarin sonraki marka hakki sahibi tarafindan kul-
lanilmasina katlanmasidir.

Taraflar sozlesmede birbirlerine karsi rekabet
etmemeyi kararlastirabilirler. Bu halde rekabet et-
meme ylkiimliigt birlikte var olma soézlesmesinin
her iki tarafi agisindan bulunmaktadir. S6zlesmesi-
nin yapilmasinin bir sonucu olarak birlikte var olma
hakki verenin, hakki alanla rekabet etmeme yiikiim-
laltigt, ozellikle ayni veya bezer markanin ayni veya
farkl1 piyasada kullanilmasina riza gostermesi, buna
karsilik ve her iki taraf birbirleri aleyhine sonug do-
guracak diger eylemlerden kacinmasi gerekir.

B. Birlikte Var Olma Hakkini1 Alanin Borglar1

Birlikte var olma s6zlesmesinde, taraflar karar-
lagtirmislarsa birlikte var olma hakkini alanin bedel
6deme, tescil veya kullanma izni verilenin markanin
sozlesmeye uygun olarak mal veya hizmetlerde ya
da belirlenen bolgede kullanilmast ile taraflar karar-
lagtirmislarsa birlikte var olma hakkini verene karsi
rekabet etmeme borcu bulunmaktadir.

Birlikte var olma hakkini alanin asli yikiim-
laliikklerinden biri, taraflar kararlastirmiglarsa, soz-
lesmeyle elde ettigi tescil veya kullanma hakkinin
karsilig1 olarak bir bedelin 6denmesidir. Taraflar,
tescil veya kullanma bedeli olarak bir miktar para
ya da bagka bir ivaz kararlagtirabilir. Taraflar, tescil
veya kullanma bedelinin belirlenmesi yontemini
sozlesmede kararlastirmalidir. Tescil veya kullanim
bedeli, sabit bir bedel olarak belirlenebilecegi gibi is
hacmi veya kazanca gore nispi olarak da belirlenme-
si mimkiindiir. Bedel par¢a basina, ciroya katilim,
kara katilim yontemleriyle nispi olarak da belirlene-
bilir.

Taraflar kararlastirmis ise birlikte var olma
hakkini alanin, hakk: verenle rekabet etmeme yii-
kiimliltgi bulunmaktadir®. Hakki alanin, ilk tescil
edilen marka aleyhine sonug doguracak ve rekabeti
bozacak nitelikteki eylemlerden kaginmas: gerekir.

Taraflardan birinin sézlesmeye aykir1 davran-
mast halinde, sorunun hem soézlesmeler hukuku,
hem de marka hukuku kurallar1 ¢ergevesinde ¢o-

84  Haksiz rekabet, olagan yarisin, normal rekabetin kéti ve onaylan-
mayan bicimde, hukuka aykiri olarak yapilmasidir. Haksiz rekabet
hakkinda ayrintili agiklamalar icin bakiniz; Odabasi Karaman, Fat-
ma (2015) Uygulamada Fikri Milkiyet Haklarinin Haksiz Rekabete
Konu Olmasi, Ankara, Adalet Yayinevi, s. 45.

ziimlenmesi gerekir. Sozlesmenin tescil amaciyla
yapilmast halinde, muvafakat nedeniyle tescil edilen
marka SMK’nin sagladigi korumadan yararlanaca-
gindan ilk tescil edilen marka SMK’nin verdigi hak-
lar1 sonradan tescil edilen markaya karsi tam olarak
kullanamayacaktir. Bu ihtimalde, ilk tescil edilen
marka sahibi, sonra tescil edilen marka hakki sa-
hibine kars1 sozlesmeye aykirilik nedeniyle TTK ve
TBK'da diizenlenen kuralar uyarincahaklarini kulla-
nabilecektir®.

Taraflar sozlesmede birbirlerine karsi reka-
bet etmemeyi kararlagtirmislarsa, birlikte var olma
sozlesmesinin kullanma amaciyla yapilmas: ve kul-
lanma izni verilen markanin, marka hakkina aykir:
davranmas: durumunda, tescilli marka sahibi tes-
cilsiz markaya kars1 ihlal nedeniyle SMK, TTK ve
TBKda diizenlenen rekabet hukuku kurallarina goére
haklarini ileri siirebilecektir®.

Tescil amaciyla yapilan birlikte var olma soz-
lesmesinin ihlalini konu edinen Ingiltere Yiiksek
Mahkemesinin 08/05/2006 tarihli Apple Computers
ve Apple Corps kararinin incelemesinde konunun
anlagilmasi bakimindan yarar vardir. Amerika Bir-
lesik Devletleri menseli Apple Computers, masatistii
bilgisayar ve bilgisayar iiriinleri satan diinyadaki en
biiyiik teknoloji sirketidir®’. Ingiltere menseli Apple
Corps, 1968de Londrada Beatles tiyeleri tarafindan
kurulan miizik ve multimedya sirketidir. Apple Re-
cords Apple Corps’un istirakidir. Bu iki sirket, ara-
sinda 1978-2006 yillarinda bir dizi uyusmazlik mey-
dana gelmistir. Apple Corps ilk davay1 1978 yilinda
marka ihlali nedeniyle Apple Computer’a kars: a¢-
mig ancak dava 1981 yilinda anlasmayla ¢6ztilmiis-
tir. Anlasmada, Apple Computer miizik isine, buna
karsilik Apple Corps da bilgisayar isine girmemesi
kararlastirilmistir. Her iki sirket, Apple Computer’in
kendi markalarini elektronik esyalar, bilgisayar yazi-
limlar, veri isleme ve veri iletim hizmetleri tizerinde
veya bunlarla baglantili olarak kullanma hakkina
sahip olmasi kosuluyla, birlikte var olma s6zlesmesi
yapmuslardir.

85 Nanayakkara, Tamara “Independent Existenceor Coexistence of
Identicalor ~ Similar Trademarks”, http://www.wipo.int/export/
sites/www/sme/en/documents/pdf/trademarks_identical.pdf,;
Apple Corps v. Apple Computer, 1978-2006, http://sites.udel.edu/
Cisc356/2014/04/21/apple-corps-v-apple-computer-1978-2006/;
Karara bkz. http://www.5rb.com/wp-content/uploads/2013/10/
Apple-Corps-Ltd-v-Apple-Computer-Inc-ChD-8-May-2006.pdf;
Thomsen, s. 30.

86 Colak, s. 265.

87  https://www.forbes.com/powerful-brands/list/
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Apple Corps, 1991 yilinda bilgisayarlarina ses
ekleyen Apple Computeria 1981 tarihli sdzlesmenin
ihlali iddiasiyla tekrar dava agmis, bu sefer taraf-
lar tekrar anlasma yoluna gitmislerdir. Anlagmada
Apple Computer, tazminat ile CD gibi herhangi bir
fiziksel miizik materyalini paketlememeyi, satma-
may1 veya dagitmamayi kabul etmistir. Apple Com-
puter Eylil 2003’te iTunesu piyasaya siirditkten
sonra Apple Corps, bir kez daha birlikte var olma
sozlesmesini ihlalinden dolay: dava agmistir. Londra
Yitksek Mahkemesi, 2006 yilinda verdigi kararinda
Apple Computer’un sézlesmeyi ihlal etmedigi sonu-
cuna varmuigtir.

Apple Corps, iTunes miizik magazasinin miizik
isi oldugunu ileri siirerek sézlesmenin ihlal edildi-
¢ini iddiasinda bulunmustur. iTunes, kisisel bilgisa-
yarlar ve iPod’lar gibi dijital aygitlarda ¢alinabilen
miizik parcalarinin satiginin yapildig bir bilgisayar
programudir. Sarkilar dijital cihaza indirilir, fiziksel
ara¢ CD degil yazilimin kendisidir. Bu davada asil
uyusmazlik konusu Apple Computer'n dijital mii-
zigi satma eyleminin taraflar arasindaki orijinal an-
lasmayi ihlal edip etmedigidir. Bu davadaki davaci
(Apple Records), dijital miizigin bir fiziksel miizik
dagitim bicimi olarak goriilmesi gerektigini savun-
mustur. Davali (Apple Computer), dijital miizigin
satisinin Onceki anlagmanin semsiyesi altinda kate-
gorize edilmemesi gerektigini iddia etmistir. Apple
Computer markasi, Apple Coprs ve Recordsdan
sonra 1976 yilinda tescil edilmistir. Apple Corps
kayitlari, Beatles grubu tarafindan olusturulmus-
tur. Sozlesmede miizigin dijital olarak satilmasinin
diizenlenmemesi nedeniyle Apple Computer, miizi-
¢i dijital olarak satma hakkina sahipti. Birlikte var
olma sozlesmesinin yapildigi 1981 tarihinde Apple
Corps, teknolojideki her yeni gelismeyi sozlesmeye
ekleme imkénina sahip degildi. Mahkeme, konuyu
titketici agisindan degerlendirerek Apple Computers
logosunun, miizik hizmeti degil yazilimla baglanti-
11 olarak kullanildig: i¢in, s6zlesmenin herhangi bir
sekilde ihlal edilmedigini kabul etmistir.

VILSOZLESMENIN SONA ERMESI
A.So6zlesmenin Sona Erme Sebepleri

1.S6zlesme Siiresinin Bitmesi Nedeniyle
Sona Erme

Stirekli borg iliskisi niteligindeki birlikte var
olma sozlesmesi kural olarak belirli bir siire igin ya-
pilir. Belirlenen siirenin dolmasiyla sézlesme sona
erer. Siirenin belirlenmedigi durumlarda ise genel
yorum kurallar1 uygulanmak suretiyle siire belirle-
nebilir. Marka hakki, on yil siireyle korunmasi ne-

deniyle birlikte var olma sozlesmesinin, korumaya
konu marka hakkinin yasal koruma siiresi boyunca
yapildig1 kabul edilir. Koruma siiresi sona erdiginde,
sozlesme sona erer. Ancak 6gretide, tescilli marka-
nin koruma siiresinin on yil olmasi nedeniyle s6z-
lesmenin on yilligina yapildigina iliskin yaklagimin
dogru olmadigi, zira koruma siiresinin kolaylikla
onar yillik donemler halinde uzatilabilecegi ileri sii-
riilmektedir®.

2. Sozlesme Konusu Hakkin Koruma Siiresi-
nin Sona Ermesi

Birlikte var olma hakkinin konusu marka hak-
kinin koruma siiresinin dolmas1 veya markanin
hiikiimsiizliigiine karar verilmesiyle sozlesme sona
erer. Marka tescilinin yenilenmemesi bu hakki konu
alan birlikte var olma s6zlesmesini de sona erdire-
cektir®. Diger taraftan marka hakk: sahibinin bu
haktan vazge¢mesiyle de bu hak sona ereceginden,
bu hakki konu alan birlikte var olma sozlesmesi de
sona erecektir.

3. Sozlesmenin Gegersizligi Nedeniyle Sona
Ermesi

Borglar hukukundaki tiim s6zlesmeler icin ara-
nan gegerlilik sartlar1 birlikte var olma sozlesmeleri
i¢in de aranmaktadir. Bu baglamda sézlesme ehli-
yetinin olmasi, muvazaanin olmamasi ve sekil zo-
runluluguna uyulmas: gerekmektedir. Sézlesmenin
gegerlilik kogullarina uyulmamasinin sonucu olarak
sozlesme hikiimsiiz olacaktir.

4. Sozlesmenin Fesih Yoluyla Sona Ermesi

Fesih, stirekli borg iligkilerinde, s6zlesme taraf-
larindan birinin iliskinin kuruldugu zamanda var
olmayan bir sebebe dayanarak kullanacagi bozucu
nitelikte bir beyan ile s6zlesmenin ileriye etkili ola-
rak sona erdirilmesi olarak tanimlanmaktadir®. Fe-

88  Ozel,s.201.

89  Yargitay 11.HD.T:01.02.2010, E: 2008/10204, K: 2010/1014; “..mar-
ka lisans s6zlesmesine konu marka tescilinin marka sahibi davaci ta-
rafindan yenilenmedidi icin lisans alan diger davacinin bu markaya
dayali dava agma hakkinin bulunmadigt..."

90  Eren, Genel Hiikiimler, s. 165; Nomer, s. 371; 0guzman/Oz, s. 436.
Yargitay 11.HD. T: 04.06.2014, E:2014/1898, K: 2014/10526; “Dava,
taraflar arasindaki franchise sézlesmesinin feshine ragmen davaciya
ait marka, isim ve logolarin kullaniimasindan kaynaklanan tecavii-
zlin énlenmesi, tazminat ve alacak istemlerine iliskindir. Fesih, feshin
hakli olup olmamasina gére davali tarafin buna iliskin haklari sakl
kalmak kaydiyla, feshe iliskin iradenin karsi tarafa ulasmasi ile sonug
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sih beyaninin hitkiim ve sonug¢ dogurabilmesi i¢in
kars1 tarafa ulagmasi gerekir; ancak karsi tarafin
kabuliine ihtiya¢ gostermeyen tek tarafli bir hukuki
islemdir. Birlikte var olma s6zlesmesi stirekli bor¢
iliskisi doguran bir s6zlesme olmasi nedeniyle fesih
yoluyla sona erdirilebilir. Taraflar fesih sebeplerini
sozlesmede kararlagtirabilecekleri gibi, ayni zaman-
da kanundan kaynaklanan sebeplerle de fesih yapi-
labilir”'. SMK'da birlikte var olma s6zlesmesin feshi-
ne iligkin diizenleme yapilmadigindan, siirekli borg
iliskisi doguran diger sozlesmelere iligkin kanuni fe-
sih sebepleri bu sozlesmelere de uygulanabilecektir.

5. Sozlesmeden Donme

Donme, gegerli sekilde kurulmus ve kural ola-
rak taraflarin bor¢larini ifa etmeleri ile sona erecek
olan iki tarafa borg yiikleyen sozlesmelerin 6zel
olarak ortadan kaldirilmasi yontemi olarak nitelen-
dirilmektedir®>. Buna gore taraflarin sahip oldugu
hakka dayanarak, gecerli bir sozlesmeyi ge¢mise et-
kili olarak sona erdirmesine déonme denir®. Birlikte
var olma s6zlesmesi siirekli borg iliskisi doguran bir
sozlesme olmasi nedeniyle s6zlesmenin 6nceye etki-
li olarak sona erdirilmesi, yani sézlesmeden donme,
kural olarak birlikte var olma sozlesmesine uyma-
maktadir. Ancak 6nemli nedenlere bagli olarak fesih
hakkinin kullanimi s6z konusu olabilir.

C. Sona Ermenin Sonuglar1

Birlikte var olma s6zlesmesi, sozlesmenin sona
ermesinden sonra da taraflara borg yiikleyen s6zles-
melerdendir®™. Siirekli borg iliskisi doguran birlikte
var olma sozlesmesi, hangi sebeple sona ererse ersin,
ileriye etkili olarak sonug dogurur. Yani sozlesmenin
sona erdigi andan onceki doneme ait edimler geri
istenmeyecektir®. Sozlesmenin sona ermesiyle bir-
likte hakk: verenin ve alanin bazi yiikiimliliikleri
bulunmaktadir.

doguracagindan bu andan itibaren taraflar arasindaki sézlesme ilis-
kisi son bulur. S6zlesme iliskisinin sona ermesinden sonra davalinin
davaliya ait marka, isim ve logolar kullanmasi ise izinsiz kullanim
olacagindan davacinin taleplerinden tecaviiziin durdurulmasi ve
6nlenmesi talebi hakkinda kabul karari vermek gerekirken, bu talep
yéntinden de red karari verilmesi dogru olmamustir..

91 Ongan,s. 136.

92  Oguzman/Oz, s. 436, 395; Ozsoy, s. 184; Ozel, s. 203.

93  0guzman/Oz, s. 436; Nomer, s. 371.

94  Bzdemir, Sinai Haklara, s. 97.

95  Ozsoy, s. 190.

Birlikte var olma hakkini alanin en énemli yii-
kiimliigii s6zlesme konusu markanin kullanmamasi
yukiimliligidir®. Sozlesmenin sona ermesinden
sonra birlikte var olma hakkini alan marka hakkin
kullanmaya devam etmesi halinde bu durum mar-
ka hakkinin ihlali olarak kabul edilir. Bu durumda,
hakk: veren sézlesmenin sona ermesinden itibaren
sinirsiz olarak markadan dogan haklarini birlikte
var olma hakkini alana karg1 kullanabilir.

Son olarak, sozlesmenin her iki tarafi agisin-
dan, TMK m. 2 hitkmiinde temelini bulan iyiniyet
ve dirtstlitk kurali geregince ve sozlesme iliskisi
cercevesinde, sOzlesme siiresince ve sozlesmenin
bitiminden sonra da taraflar 6grendikleri bilgileri
saklamakla ytikiimliidiirler””. Sir saklama yiikiimlii-
giine aykir1 davranilmasi, sézlesmenin ihlalini giin-
deme getirebilecektir.

SONUC

Markalarin Birlikte Var Olma Sozlesmesi bas-
likli ¢alismamizda, birlikte var olma sozlesmesi
genel olarak ele alinmis, konularin ve sorunlarin
tamamina deginilememistir. Zira birlikte var olma
sozlegmesi, bircok disiplinin ¢akisma alaninda ol-
masi nedeniyle sinirlarin belirlenmesinde giigliikleri
beraberinde getirmistir. Bu kapsamda; marka hakki,
birlikte var olma kavrami, birlikte var olma sozles-
mesinin hukuki niteligi, s6zlesmenin kurulmasi, ta-
raflari, sekli ve tescili, taraflarin hak ve bor¢lar ile
sozlegsmenin sona erme sebeplerine iliskin ¢esitli ko-
nular ve sorunlar iizerinde tespitlerde bulunulmaya
caligilmstir.

Birlikte var olma sozlesmesi bir¢ok tilke hu-
kukunda uygulama alani olan ve yargi kararlarina
konu olan bir sézlesme olmasina ragmen sozlesme
hakkinda giiniimiizde istenilen orandaakademik ¢a-
lisma yapilmamustir.

Tiirk hukukunda marka hakkiyla ilgili getirilen

96 Ongan, s. 139. Yargitay 11.HD. T:20.11.2012, E:2011/12934,
K:2012/ 18665; “Taraflar arasinda diizenlenen lisans s6zlesmesinin
sézlesme sartlarina uygun olarak feshedildigi, davalinin markayi kul-
lanimi hakkinin ortadan kalktigi, davali ticaret unvaninin markasal
kullanim hakki tanimadigi, fesihten sonra kullanimin yasal olmadigi
gerekgesi ile miilkiyeti davaciya ait markanin davali sirket tarafindan
kullanilmasinin énlenmesine (taraflar arasindaki anlasma sona erdi-
ginden) bu nedenle markanin her tiirlii basil evrak, kartvizit, v.s. her
tirlii markasal kullaniminin engellenmesine karar verilmistir.

97  Ozel,s.222.
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onemli yeniliklerden biri olan markalarin birlikte
var olmasi sozlesmesine, ilk olarak marka tescilinde
mutlak ret nedenlerinin diizenlendigi SMK m. 5/3
hitkmiinde yer verilmistir. S6zlesmenin esasli un-
surlarinin SMKda diizenlenmemesi nedeniyle basta
sozlesmeye uygulanacak hiikiimler olmak iizere, bu
alandaki belirsizlikler, s6zlesme acisindan ¢esitli so-
runlar1 giindeme getirmistir.

Birlikte var olma sozlesmesi, birlikte var olma
hakkini verenin, hakki alana tescilli veya tescilsiz
marka ile ayn1 veya benzer markanin tesciline veya
kullanilmasina izin verilmesi borcunu, sozlesmede
kararlastirilmig ise hakk: alanin da tescil veya kul-
lanma hakki karsiliginda bedel 6demesi borcunu
yikiimlendigi sozlesmedir. SMKda diizenlenen
birlikte var olma hakkina iligkin hiitkiimde, birlikte
var olma sozlesmesinin niteligini belirleyecek bir
tanimin yapilmamasi, szlesme hiikiimleri agisin-
dan yeterli agiklikta kurallara yer verilmemesi ve en
onemlisi sozlesmenin esash unsurlarinin diizenlen-
memesi nedeniyle birlikte var olma sézlesmesini,
kendine has 6zellikleri olan isimsiz bir s6zlesme ola-
rak kabul edebiliriz.

Sozlesme ozgiirliiglintin tabi bir sonucu ola-
rak hukuk hayatinda ortaya ¢ikan birlikte var olma
sozlesmesi potansiyel hak ihlallerini énleyerek mar-
kalarin piyasada sulh i¢inde varlik gostermesine
imkan vermesi bakimimndan 6nemli islevi olan bir
sozlesmedir. Sozlesmeyle taraflar, marka hakkina
tecaviiz iddiastyla bir dava tehdidine maruz kalma-
dan, markalarini, kendi belirleyecekleri sartlarda
kullanma hakkini elde etmektedir.
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ATTAINMENT OF SOCIAL MARKET ECONOMY IN TURKEY*

TURKIYE'DE SOSYAL PiYASA EKONOMISiNiN SAGLANMASINDA HAKSIZ REKABET iLE
REKABETIN KORUNMASINA iLiSKiN DUZENLEMELERIN ROLU

Yrd. Dog. Dr. Hamdi PINAR** & Dr. Elif Cemre HAZIROGLU***

OZET

Tiirkiye Cumhuriyeti Anayasasi karma ekono-
miyi benimsemis olup, Anayasanin 2. maddesi de
Tiirkiye Cumhuriyetinin bir sosyal hukuk devle-
ti oldugunu ifade etmektedir. Sosyal devlet olmalk,
bu niteligin, diger alanlarin yani sira ekonomiye de
yansitilmasini gerektirir. Dolayisiyla, Tiirkiye Cum-
huriyeti Devleti Anayasasinin rekabet politikasi
baglaminda sosyal piyasa ekonomisini tercih ettigini
soylemek yaniltici olmayacaktir.

Rekabet hukuku ve haksiz rekabet hukuku
hiikiimleri, piyasa aktorleri ve toplum refah: icin
piyasanin rekabet ihlallerine kars1 korunmasi hede-
tinde birlesmekte ve bu amag acisindan birbirlerini
tamamlayic1 6zellik gostermektedir. Rekabet huku-
ku, rekabet ortamini ihlallere kars1 korurken, hak-
s1z rekabet hukuku, diirtistliik kuralina aykir ticari
davranislar1 yasaklamak suretiyle adil rekabet orta-
minin saglanmasina hizmet eder. Tiirk hukukunun,
rekabet hukukuna ve haksiz rekabet hukukuna ilis-
kin hiikiimlerine genel olarak bakilmasi, s6z konusu
diizenlemelerin ayni amaca yoneldiginin anlagilma-
s1i¢in yeterlidir.

Sosyal piyasa ekonomisi lizerine insa edilmis
bir sistemde, rekabet hukuku ile haksiz rekabet
hukuku hitkiimlerinin isbirligi, 6zgiir rekabet or-
taminin saglanmasi ve korunmasi agisindan biiyiik
Oonem tagimaktadir.

Anahtar Kelimeler: Karma ekonomi, sosyal pi-
yasa ekonomisi, devlet miidahalesi, rekabetin korun-
mast, haksiz rekabet, rekabet serbestisi.

* This article is an updated and altered version of the paper presen-
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Ankara at Bilkent Hotel on 25-26 April 2014,
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(Gelis Tarihi :08.12.2017 / Kabul Tarihi : 10.12.2017)

ABSTRACT

Turkish Constitution embraces a mixed
economy, and Article 2 of the Turkish Constitution
states that the Turkish Republic is a social law state.
The latter characterization requires, among other
things, the enactment of laws that are able to project
the “social” aspect of the State to the economy.
Consequently, it would not be misleading to assert
that the consitutional regulation of Turkey indicates
the preference of social market economy as the
institutional order of competition.

Competition and unfair competition law rules
are complementary to each other with the aim of
protection of competition against infringements, to
the benefit of market agents and public welfare. While
competition law protects freedom of competition
against breaches, unfair competition law protects fair
competition against unfair commercial practices. A
bird’s eye view of the rules regarding Protection of
Competition and Unfair Competition in Turkish
Law is sufficient to realize that they comprise of
provisions that have consentaneous aims.

In a system established upon social market
economy, competition law and unfair competition
law together play a significant role in the attainment
of freedom of competition and maintenance of
competitiveness of the market.

Keywords: Mixed economy, social market
economy, state intervention, protection of competition,
unfair competition, freedom of competition.
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I. INTRODUCTION

Competition is the subject of both law and
economics. Competition and market, as economic
phenomena, have also become the subject matter of
law as a result of the introduction of laws that aim to
protect competition.!

In order to realize the Customs Union, which
has been the most important stage of Turkey’s full
membership process to the EU, the first law with re-
gard to competition has been enacted in Turkey on
7 December 1994, along with other legal arrange-
ments concerning intellectual property. Thus, aside
from the unfair competition law rules in the Com-
mercial Law, competition law has been regulated by
a separate and independent law. ?

It has been accepted that both competition and
unfair competition laws serve to the constitution of
free and fair, in other words, undistorted competiti-
on in the market. Especially in Turkish Law, compe-
tition law and unfair competition law are often con-
fused by the actors of the market.* The reason for
this is, above all, the misunderstanding of the aims,
perspectives and provisions of the two fields of law.

II. ECONOMIC SYSTEMS, LAW AND
FREEDOM OF COMPETITION

Constitutional law determines the degree of
freedom in a country, and consequently characteri-
zes the economy. Civil rights protection rules and
general regulatory legislation together establish an

1 Immenga, Ulrich & Mestmacker, Ernst-Joachim (Edit6r) (2012)
Wettbewerbsrecht: Band 1. EU/Teil 1, 5. Aufl,, Miinchen, Verlag C.H.
Beck, D. Der “starkerwirtschaftlicheAnsatz” in der Leitlinienpolitik
der Kommission, Nr. 1.

2 Provisions regarding competition law has been laid down in Art.
31 of Decision 1/95 of Turkey — EC Association Council Art. 31 et
seq. These provisions are almost the same with the fundamental
competition law provisions of the European Community Law at
the time (Art. 81 et seq. EC Treaty, Art. 101 et seq. TFEU). Art. 39
of Decision 1/95 obliges Turkey to enact provisions that include
prohibitions parallel to those in Art. 81 and 82 EC Treaty (Art.
101 and 102 TFEU) in its domestic law. Moreover, it has been
stated in Art. 35 of Decision 1/95 that, “any practices contrary
to Articles 32, 33 and 34 shall be assessed on the basis of
criteria arising from the application of the rules of Articles 85,
86 and 92 of the Treaty establishing the European Community
and its secondary legislation”. See; Pinar, Hamdi (2006), “Fikri
Miilkiyet Haklari ve Rekabet Hukuku” Rekabet Dergisi, Issue 23,
p. 57 et seq. Consequently, TCA and Council of State have taken
into consideration the principles derived from EU case law.
Nevertheless, the decisions of the CJEU are of course not binding
for Turkey, for it is not yet a Member State. See; Giirzumar, Osman
Berat (2006) Zorunlu Unsur Doktrinine Dayali Sézlesme Yapma
YukumlGluga, Ankara, Seckin Yayincilik, p. 38, note 18.

3 Tiirkkan, Erdal (2009) Nasil Bir Rekabet Vizyonu?, Ankara, Rekabet
Kurumu, p. 263.

institutional order of competition, which may then
be categorized within market economy, social mar-
ket economy or socialist/communist state-directed
economy.!

It has been asserted that Turkish Constitution
had embraced mixed economy, and thus there is a
need for an amendment to the Constitution to es-
tablish a more competitive environment and provi-
de enterpreneurs more freedom.”* EU Commission
has confirmed in the Progress Report of 2016 that
Turkey could be accepted as a functioning market
economy.

Article 2 of the Turkish Constitution states that
the Turkish Republic is a social law state. This cha-
racterization requires, among other things, the ena-
ctment of laws that are able to project the “social”
aspect of the State to the economy.® Moreover, when
“fiscal and economic provisions” of the Constitution
are taken into consideration, it could be observed
that the State is equipped with both regulatory and
supervisory functions in the economy. Consequ-
ently, it would not be misleading to assert that the
consitutional regulation of Turkey indicates the pre-
ference of social market economy as the institutional
order of competition.

The term “social market economy” may strike
as an oxymoron at first sight: Market economy con-
notes an economic system in which goods and ser-
vices are made, sold, and shared, and prices set by
the balance of supply and demand.” Hence, there
is no room for state intervention in such a system.
However, experiences have shown that an applica-
tion of a pure market economy is not feasible, since
the system had proven to be insufficient in preven-
ting the emergence of obstacles that would hamper
its operation as well as achieving and maintaining
social justice. Social market economy materializes as
a tool to remedy the shortcomings of market eco-
nomy system and to ensure its functioning in accor-
dance with social justice, while providing a fair share
to all from national income.®

4 Dornis, TimW. (2017) Trademark and Unfair Competition Conflicts,
Historical-Comparative, Doctrinal, and Economic Perspectives,
Cambridge, United Kingdom; New York: Cambridge University
Press, p. 275, 276.

5 For discussions, see; Tan, Turgut: Ekonomik Kamu Hukuku Dersleri,
Ankara 2010, p. 28 et seq.

6 Tiirk, Hikmet Sami (1985), “Sosyal Piyasa Ekonomisinde Rekabetin
Diizenlenmesi” BATIDER, V. XIII, Issue 2, p. 123.

7 Cambridge Dictionary (https://dictionary.cambridge.org)

8 Tiirk, s. 120.
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The initial definition of social market eco-
nomy does not attain its “social” characteristic th-
rough the imposition of artificially social elements
such as favoring particular groups in society in an
otherwise free market system. The “social” aspect
manifests itself through the functions of economic
competition and technological progress leading to
economic growth processes that allow a socially just
distribution of income increases.” However, during
the progression of the system, solidarity concept has
also arisen as one of the system’s basic principles,
bringing in its wake an obligation to establish mec-
hanisms that support the disadvantaged who cannot
sufficiently participate in market processes.”” Thus,
in a social market economy, the rules of economy
must be complemented with legal rules in order to
achieve a properly functioning system."

There are two main risks inherent in a market
economy: 1. The abuse of the right to compete (un-
fair competition), 2. Restriction or elimination of
competition through economic concentration. The
laws step in to prevent either of these from happe-
ning. For the prevention of the first risk, the State
prescribes certain rules and then recedes, expecting
the market players to abide by them, and if/when
the rules are breached, then it acts as an impartial
mediator to resolve the conflict. This constitutes the
essential content of the legal rules on unfair compe-
tition. The second risk requires the State to take on a
more active role, where it constantly supervises the
behaviors of market players to determine whether
the rules are being followed, and where it interferes
to the process if need be.'? Legal rules regarding the
protection of competition enable the State to fulfill
this duty.

Freedom of competition is a ‘freedom’ boun-
ded by the law. The right to compete freely does not
include a right to compete unfairly.”” In this case,
freedom of competition could only be realized th-
rough conducts that have been allowed by the law.
Thus, whether a conduct is a fair competitive con-
duct must be determined through a consideration

9 Ahrens, Joachim (2008) Transition Towards a Social Market
Economy: Limits and Opportunities PFH Forschungspapiere/
Research Papers, Private Fachhochschule Gottingen, No. 2008/01,
p.2.

10 Ahrens, p.3.

11 Tiirk, p. 121,

12 Tiirk, p. 123,124, 127.

13 Callmann, Rudolf (1968) “Unfair Competition and Antitrust:
Coexistence Within Complementary Goals’, Antitrust Bulletin, V.
13, Issue 4, p. 1339.

of the spirit of the Constitution," the contemporary
economic order and especially the proxies of cartel
law."?

While the determination of the competitive or-
der requires a macroperspective as presented above,
in case of unfair competition law, macrostructures
are only indirectly relevant. Unfair competition law
concerns itself with the evolution of competition
within macrostructures, hence, with the concrete
individual market activies of market players.'¢

ITII. LEGAL PROVISIONS REGARDING
COMPETITION

Competition, being the subject matter of eco-
nomics, has also become a topic of law as a result of
the enactment of provisions regarding its protection.
Competition theory is comprised of the presence,
conditions and functions of competition in market
economy, whereas the science of law considers com-
petition as an economic phenomenon, and aims to
establish or correct the competitive process itself, its
conditions or its effects through normative criteria.
Thus, unlike economics, the law comes forward with
legal rules which aim to protect competition.”

14 In Lith decision of German Constitutional Court (1958),
fundamental rights and liberties have been for the first time taken
into considerationin private law, and this has been regarded as“the
reflection effect” (Ausstrahlungswirkung). Provisions regarding
fundamental rights and liberties had in essence been foreseen
to protect individuals against the state. Nevertheless, it has been
stated in the decision that general provisions in private law, such
as good faith (Art. 2 of Turkish Civil Code, Art. 54 of TCL), may
not be interpreted in a manner that would restrict fundamental
rights and liberties (for instance, freedom of thought), thus
should be interpreted in accordance with the Constitution. In the
interpretation of general provisions of all fields of law, the spirit of
Constitution must be taken into consideration, and consequently,
their application must also be brought in line with it [Kéhler,
Helmut & Bornkamm, Joachim & Feddersen, Jérn (Editor) (2017)
Beck'sche Kurz-Kommentare; Band 13a, Gesetz gegen den
unlauteren Wettbewerb: UWG mit PAngV, UKIaG, DL-InfoV, Aufl.
35, Verlag C.H. Beck, Einleitung Nr. 1.45]. The most recent example
to this is Benetton | (2000) and Il (2003) decisions of German
Constitutional Court. The facts in these cases were the utilization
of advertisement campaigns by the Italian company Benetton,
of fear, pity, violence and sexual connotations, which had no
relevance to its textile products. German Constitutional Court has,
due to an individual communication, reviewed the decisions of
German BGH which had concluded that the advertisements were
infringing unfair competition law and prohibited them. The Court
has decided that the BGH judgments were against the law for
they infringed freedoms of thought and press. (For the decisions,
see; https://www.bundesverfassungsgericht.de/suche.html - s.e.t.
16.4.2014).

15  Kohler & Bornkamm, Einleitung Nr. 1.27.

16  Dornis, p.276.

17 Immenga & Mestmacker, D. Der “starker wirtschaftliche Ansatz”
in der Leitlinienpolitik der Kommission, Nr. 1.
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A. AIMS OF PROVISIONS REGARDING
COMPETITION™

Great significance is ascribed to the aims of
legal provisions in their interpretation.’” Conse-
quently, once the aim of a provision is appropriately
determined, its interpretation would also be more
accurate. To begin with, the relationship between
competition and unfair competition law must be
truly determined from the perspective of their aims:
competition and unfair competition law rules are
complementary to each other with the aim of pro-
tection of competition against infringements, to the
benefit of market agents and public welfare.” Thus,
protection of free competition and protection of
fair competition in a market economy is not con-
tradictory.® The difference in method between the
two fields should not be perceived as a result of con-
trasting aims, for the ultimate aim of both fields is
to establish and maintain free and fair competition
in the market. Despite this well-settled stance in
competition law, the Turkish doctrine, inappropri-
ately speaks of “contrasting aims” while explaining
the relationship between fields.?? While competition
law protects freedom of competition against breach-
es, unfair competition law protects fair competition
against unfair commercial practices.”

Competition law and unfair competition
law,despite the difference in their methods, essen-
tially guard competition,* which is a task not only
considered as a means but also as an end in itself.”

18  Pinar, Hamdi (2014) “Rekabet Hukuku ile Haksiz Rekabet Hukuku
lliskisi” Rekabet Dergisi, V. 15, Issue. 2, p. 66-69.

19 Immenga & Mestmaécker, D. Der “starker wirtschaftliche Ansatz”
in der Leitlinienpolitik der Kommission, Nr. 5.

20 Also see, Ertan, Fisun Nomer (2016) Haksiz Rekabet Hukuku
(6102 sayil Tiirk Ticaret Kanunu'na Gére), Istanbul, On Iki Levha
Yayincilik, s. 5, 6.

21 Kohler, Helmut (2005) “Zur Konkurrenz lauterkeitsrechtlicher und
kartellrechtlicher Normen’, WRP, p. 645.

22 inan, Nurkut (1999) “Rekabet Hukukunun Diger Disiplinlerle
lliskisi” Rekabet Kurumu Persembe Konferanslar, V. 1, p. 10;
Erdem, Erciment (2002) “Rekabet Hukuku ve Haksiz Rekabet
liskisi” Omer Teoman‘a 55. Yas Giinii Armagdani, V. 1, p. 385.

23 Kohler & Bornkamm & Feddersen, Einleitung Nr. 6.11.

24 Kohler&Bornkamm&Feddersen, Einleitung Nr. 6.13; Inmenga&
Mestmécker, D. Der “starker wirtschaftliche Ansatz” in der
Leitlinienpolitik der Kommission, Nr. 5; Berger, Mathis (1995)
“Uber das Verhaltnis zwischen dem Gesetz gegen den unlauteren
Wettbewerb und dem Kartellgesetz” Aktuelle Fragen zum
Wirtschaftsrecht zur Emeritierung von Walter R. Schluep, p. 49 et seq.

25 Ascioglu Oz, Gamze (2000) Avrupa Toplulugu ve Rekabet
Hukukunda Hakim Durumun Kétiye Kullaniimasi, Rekabet
Kurumu Yayinlari, Lisansistl Tez Serisi No: 4, 2000, p. 19; Erdem,
s. 379 et.seq.; Jung, Peter & Spitz, Philippe (2010) Bundesgesetz
gegen den unlauteren Wettbewerb (UWG), Bern, Stampfli Verlag,
Art. 1,Nr. 6.

Court of Justice of the European Union (CJEU) has
underlined in many of its decisions that the aim of
competition law provisions is not only to protect the
interests of competitors or consumers, but also to
protect market structure, and thus the competitive
process itself.?

Competition law does not take into consider-
ation the existence of a direct damage to consum-
ers as it intervenes to infringements such as cartel
agreements or abuse of dominant position. Interests
of consumers as participants of the market would be
protected through the constitution of an undistort-
ed competitive system.”” Consequently, competition
law and unfair competition law must be regarded
as parts of a comprehensive competition regulation
that is directed towards free, fair and undistorted
competition.?

Competition law aims, politico-economical-
ly, the realization of an economic order in which
market economy and competition is present; and
socio-politically, the establishment of a free plat-
form for all participants of the market.?” Hence, it
prohibits cartel agreements between undertakings
and abuse of dominant position. Since unfair com-
petition laws purpose is the establishment of fair
and undistorted competition in the market to the
benefit of all participants, conducts of undertakings
in a competitive environment constitute the subject
matter of both laws, and rules of competition and
unfair competition law could be applied simultane-
ously in numerous instances.*

All in all, competition law and unfair competi-
tion law comprise of provisions that have consenta-
neous aims, and in order to realize these, the provi-
sions must be interpreted and applied in a manner
that would prevent the emergence of contradictory
criteria or values.”

26 CJEU C-8/08 T Mobile Netherlands decision (4.6.2009), Nr. 38;
CJEU C-501/06 GlaxoSmithKline decision (6.10.2009), Nr. 63, CJEU
C-52/09 TeliaSoneraSverige decision (17.2.2011), Nr. 24.

27 Immenga & Mestmacker, D. Der “starker wirtschaftliche Ansatz”
in der Leitlinienpolitik der Kommission, Nr. 5 et seq.; Kohler &
Bornkamm & Feddersen, Einleitung Nr. 6.11.

28 Emmerich, Volker (2009) Unlauterer Wettbewerb, 8.Aufl,
Miinchen, Verlag C.H. Beck, p. 57.

29  Emmerich, Volker (2008) Kartellrecht, 11. Aufl,, Miinchen, Verlag
C.H. Beck, p. 3 et seq.

30 Emmerich, Wettbewerb, p. 56 et seq.

31 Kohler & Bornkamm & Feddersen, Einleitung Nr. 6.11-13.
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B. REGULATIONS REGARDING UNFAIR
COMPETITION AND PROTECTION OF
COMPETITION IN TURKISH LAW

1. Unfair Competition Regulations in Turkish
Law

Turkish Commercial Code Nr. 6762 of year
1957 has been entirely renewed by the coming into
force of the Turkish Commercial Code Nr. 6102 on
1 July 2012 (TCC). The preference of the lawmaker
was, as it had been in the previous Code, to enact
laws regarding unfair competition within TCC (Art.
54 - 63), rather than collecting such rules in a se-
parate Code. Unfair competition laws of the TCC
are adapted from the “Federal Law Against Unfair
Competition” (Gesetz gegen den unlauteren Wet-
tbewerb ~-UWG-, dated 1988) code of Swiss law.
Therefore, the rules in the previous TCC of 1957 has
also been amended, since those laws referenced the
former Swiss unfair competition code’s rules (Bun-
desgesetz vom 30. September 1943 tiber den unlau-
teren Wettbewerb).

Unlike the two-separate-article arrangement of
the Swiss UWG, the TCC foresees both the aim and
the principle of the unfair competition rules in one
article, namely, Art. 54 TCC. While this article desc-
ribes unfair competition as behaviors breaching the
good faith principle, Art. 55 TCC exemplifies these
instances, parallel to the Swiss reference law, under
six sub-categories. Other rules include those that
prescribe various opportunities for the party that is
injured or in danger of being injured as a result of
unfair competition, such as, legal responsibility for
the violator (Art. 56 TCC), interim injunction and
confiscation at customs (Art. 61 TCC) and conditio-
nal penal sanctions (Art. 62 TCC).

2. Protection of Competition Regulations in
Turkish Law

Law on the Protection of Competition Nr. 4054
has been enacted on 7.12.1994, as a part of the pre-
paration process to Customs Union between the EU
and Turkey (31.12.1995). The Law has essentially
adopted the principles of Art. 85, 86 EEC (now Art.
101, 102 TFEU) and Regulation (EEC) 17/62 (now
Regulation (EC) 1/2003). Later on, various block
exemption regulations have also been implemented
to Turkish law, in accordance with the developments
in EU law.

Art. 1 of Law Nr. 4054 forbids agreements and
concerted practices between undertakings, and de-
cisions and practices of associations of undertakings
which have as their object or effect or likely effect the
prevention, distortion or restriction of competition
directly or indirectly in a particular market for go-
ods or services. The aforementioned law, which has
adopted a normative system regarding block exemp-
tions, has formulated individual exemption in Art.
5. According to the said article, the four conditions
of individual exemption are; efficiency, benefit of the
consumer, proportionality and non-elimination of
competition. Art. 6 of the Law on the Protection of
Competition prohibits the “abuse” of dominant po-
sition rather than the state of “being” in dominant
position, parallel to Art. 102 of Treaty on the Func-
tioning of the European Union (TFEU). Art. 7 lays
down the rules for the control of concentrations.
There are also secondary regulations regarding mer-
gers and acquisitions that require permission. The
Law further includes rules on the operation of the
Turkish Competition Authority and its procedures,
as well as penal and civil liabilities in cases of violati-
on of the principles of competition.

C. FUNCTIONAL COOPERATION
BETWEEN COMPETITION LAW AND UNFAIR
COMPETITION LAW

Competition law and unfair competition law
have a functional common ground. Both branches
of law are directed to the same phenomenon, name-
ly, competition, and they interact in the prevention
of abusive conducts.”? Both protect public and pri-
vate interests through different perspectives, and
thus, complement each other.*® Competition law
protects free competition on a macro level, whereas
unfair competition law performs the same task on
a micro level. Consequently, competition law and
unfair competition law serve to the supervision of
market structure, and unfair commercial practices,

32 Piper, Henning & Ohly, Ansgar & Sosnitza, Olaf (Editor) (2010)
Gesetz gegen den unlauteren Wettbewerb, 5. Aufl,, Minchen,
Verlag C.H. Beck, Einleitung D, Nr. 71; Berger, s. 49; Kohler &
Bornkamm & Feddersen, Einleitung Nr. 6.12.

33 Consequently, some authors have asserted that a market law
converging the regulations in both fields should be enacted.
See; Baudenbacher, Carl (2001) Lauterkeitsrecht, Basel, Helbing
Lichtenhahn Verlag, Art. 1, Nr. 65 et seq.
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respectively.* Hence, in many countries, the fields
are regarded as being independent and regulated by
separate laws.”

Boycott practices are situated in the intersec-
tion of competition law and unfair competition law,
whereas unfair law prohibition of deceptive adver-
tising which would not by any means affect market
structure, and competition law prohibition of con-
centrations, which would never be a subject matter
of unfair competition remain outside the scope of
the intersection.*

The interplay between the fields could be exem-
plified through an analogy of a soccer game, though
it would be a simplistic analogy that is not capable
of covering any of the fields in every respect.’” In
the context of a soccer game, competition law rules
would ensure the score of the game being a result of
the teams” performance, instead of it being a prede-
termined one through the agreement of the teams
(game-fixing). On the contrary, unfair competition
law rules would be those that should be observed
by the players during the game, which are super-
vised by the referee (e.g. fault, playing with hand).
From this perspective, it is evident that game-fixing
between clubs constitutes a subject matter for com-
petition law, for the clubs have attempted to deter-
mine the score in advance by way of an agreement,
instead of leaving it to factors such as power, talent
and chance, and thus, distorting the free competi-
tive structure of the league. Conversely, corrupting a
player of the opposing club,” and for instance, mak-
ing him give away a goal would be a conduct that
infringes fair competition rules, thus falling within
the scope of unfair competition law rules. By the
same token, individual disobedience of the players
to the rules would also give way to the application of
rules of unfair competition. If a player faults, plays
with hand, attempts to deceive the referee through
throwing himself on the floor at the penalty area of
the opposing team, he would only be acting against
the good faith principle. In the end, the aim of both
fields is the realization of the game in a platform

34 Piper & Ohly & Sosnitza, Einleitung D, Nr. 71.

35 Nevertheless in some countries both fields are regulated under
one single market law. See; Baudenbacher, Art. 1, Nr. 65 et seq.

36 Piper & Ohly & Sosnitza, Einleitung D, Nr. 71.

37 Piper & Ohly & Sosnitza, Einleitung D, Nr. 71.

38 For details regarding the corruption of operation personnel
within the framework of unfair competition law, see; Senocak,
Kemal (2001) “isletme Personelinin Ayartiimasi Meselesinin
Haksiz Rekabet Hikimleri Cercevesinde (TTK m. 56 vd.)
Degerlendirilmesi” AUHFD, V. 50, Issue 2, p. 193 et seq.

where the conditions of free and fair competition
apply, and the result of the contest being one that
would be undoubtedly accepted by all actors of the
market.

D. COMPETITION OF RIGHTS

Both fields of law have a few common, inter-
secting areas. For instance, a call for boycott by an
undertaking could be the subject of both competi-
tion and unfair competition law. The rules of unfair
competition law could be applied simultaneously in
the case of call for boycott,* while they could also be
applied in some other areas where competition law
would not be concerned for the lack of the existen-
ce of a dominant position. Thus, provisions of both
fields could be regarded as being complementary to,
but also in competition with each other. As a result,
it could be stated that the provisions of one field do
not prevent the application of the provisions of the
other, but instead, the rights enfranchised by both
fields would compete.*’ Consequently, it is possible
to utilize the protections foreseen in both laws, if a
conduct satisfies the conditions of infringement in
both competition and unfair competition law.*!

E. QUERY OF AN INTERDEPENDENCE
BETWEEN INFRINGEMENT OF COMPETITION
LAW AND UNFAIR COMPETITION

Another discussion regarding the interplay
between the two laws is whether the infringement
of Competition Law would also be considered as an
infringement of Article 55(e) of TCC.

Article 55(e) of TCC, which is among the pro-
visions regulating unfair competition law, states that
disobeying business conditions, especially those that
are imposed, either by law or agreement, to all com-
petitors, or those that are considered commonplace
in a certain profession or region, would constitute a
behavior contrary to good faith, and consequently
an unfair conduct (e.g. disobedience to the rules set
by relevant professional organizations regarding the
implementation of discounts to sales at certain peri-
ods of the year).

39  Fordetails, see; genocak, Kemal (2009) “Haksiz Rekabet Acisindan
Boykot” BATIDER, V. 25, Issue 1,p. 67 et seq.

40 Baudenbacher, Art. 1, Nr. 68; Piper & Ohly & Sosnitza, Einleitung
D,Nr.72.

41 Piper & Ohly & Sosnitza, Einleitung D, Nr. 73.
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The Court of Cassation has regarded certain in-
fringements of environmental and food laws as un-
fair competition in accordance with Article 55(e) of
TCC. However, the answer to the question of whet-
her unfair competition constitutes an infringement
of competition law differs from the position taken
by the Court of Cassation in cases concerning envi-
ronmental and food law infringements, for the latter
aim environmental protection or food safety, and
not the regulation of the market. Additionally, tho-
se infringements could also lead to competitive ad-
vantage of infringers. Consequently, it would not be
problematic in this context that unfair competition
law rules are applied to protect especially competi-
tors, among other participants. Conversely, as regar-
ds the competition law rules that aim to protect the
free market structure, their infringement would not
always lead to an infringement of unfair competiti-
on law, within the scope of Article 55(e) of TCC. As
previously mentioned, competition law and unfair
competition law are two laws of which the purpose
is to establish free and fair competition in the mar-
ket, and in cases of infringement of Competition
Law, the sanctions include both administrative fines
and a possible demand of damages by the aggrieved
party. There are more serious sanctions foreseen for
the infringements Competition Law, compared to
unfair competition law rules in the TCC. Hence, it
would be more appropriate to demand damages in
accordance with the Competition Law, once the in-
fringing party is sanctioned with an administrative
fine.

IV. CONCLUSION

Turkey, pursuant to the Constitution of 1982,
has a system based on the principle of market econ-
omy. The Constitution contains provisions that
lay down fundamental principles required for the
presence of a free and fair competition in a market
economy. Besides the constitutional principles, laws
have also been enacted through the actions taken in
accordance with the requirements of the Customs
Union, which has been the most significant step
towards Turkey’s accession process to the EU. For
this purpose, along with legal arrangements regard-
ing intellectual property, the first law with regard to
competition law has been enacted in Turkey on 7
December 1994, and in 2012, Turkish Commercial
Code has been entirely renewed. Thus, Turkey has
virtually established the legal infrastructure for the
attainment of free and fair competition.

In addition to the existence of competition,
freedom of competition must also be present in
the market, and in a system established upon so-
cial market economy, competition law and unfair
competition law together play a significant role in
the acquisition of abovementioned constituents. In
Turkish Law, the source of competition law is the
law of the EU, hence, the EU standards and criteria
must be taken into consideration in the application
of rules of competition law. It is inevitable that trou-
bles will arise in the application of new provisions,
and the confusion of market actors with regard to
the scopes of application of competition and unfair
competition laws is one of these.

The approach to be adopted with respect to the
two laws’ application must be the complementary
nature of competition and unfair competition law
rules that aim to protect competition from infringe-
ments in the market, to the benefit of all participants
and the public, for the attainment and maintenance
of a free and fair market structure.
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ABSTRACT

Malaysia adopts the principle of separation of powers where the function of the legislature is to enact laws,
the executive to govern in accordance with the law and the court to decide disputes and to apply the law. It is
an aberration when the law provides that a court of law has to revert to a body of scholars in determining what
the law in deciding disputes between parties is. However, this occurs in Malaysia in the area of Islamic finance
where the law establishes a Shariah Advisory Council consisting of scholar of Islamic finance under the auspices
of the Malaysian Central Bank. The decision of the Shariah Advisory Council is final and binding upon any
arbitration bodies and courts. This paper adopts a doctrinal analysis approach in examining this issue from
the perspective of the constitution and the legal system, and seeks to reconcile this aberration with the reality
of the practice of law and the practice of Islamic finance in Malaysia. The paper then examines alternative to
this mechanism.
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INTRODUCTION

Malaysia aspires to be the hub of Islamic fi-
nance, which is considered to be one of the engine
of growth of the country. Global Islamic financial
assets are estimated at USD2 trillion and growing at
10-12 percent annually.! Islamic finance is regarded
as a mainstream sector in the global financial system.
In the race towards achieving this goal, Malaysia has
encountered few obstacles, including the need to
confront the differences of opinions regarding in-
terpretation and implementation of Islamic finance.
Aggrieved customers of the Islamic financial insti-
tutions who were brought to court in default of the
payments sometime challenged the legality of the
Islamic finance products itself. The courts seem to
be more than ready to entertain such a question and
to make determination involving Shariah questions.
This is not welcome by certain sectors and conse-
quently the Shariah Advisory Council was made
the sole authority in ascertaining Shariah questions
on Islamic finance. This paper looks at this issue to
consider the background and the appropriateness of
such strategy.

MALAYSIA IN BRIEF

A brief introduction on Malaysia should be
helpful in this discussion. Eleven of the thirteen
states under Malaysia situated at the Malay Penin-
sula, which is bounded by Thailand in the north and
by Singapore in the south. The remaining two states
of Malaysia, namely Sabah and Sarawak are in the
north-western part of the island of Borneo. Malay-
sia is a multi-religious and multi-ethnic society with
the estimated number of population of 31.7 million
in 2016. Muslims are the largest population at 61.3
percent of the population, followed by Buddhists
(19.8%), Christians (9.2%), Hindus (6.3%) and Con-
fucianists and Taoists (1.3%). On the ethnic group-
ing, indigenous ethnic groups (including the Malay)
constitute 67.3 percent, Chinese at 24.5 percent, In-
dians at 7.3 percent and others at 0.9 percent. Ma-
laysia is quite a young population, but transitioning
towards an aging population with those below the
age of 15 years old at 27.6 percent, 15-64 years old at
67.3 percent. In this Muslim majority country that
Islamic finance has a strong foothold and aim to be
the leader at the international level.

1 A figure from the Work Bank obtained from http://www.world-
bank.org/en/topic/financialsector/brief/islamic-finance accessed
on 21/5/2017.

SEPARATION OF POWERS

This paper looks at the dispute resolution in the
operation of Islamic finance from the constitutional
perspective and would not delve into the substan-
tive questions on Islamic finance itself. Malaysia
subscribes to the political doctrine of separation
of powers under which the government is divided
into three organs, namely the legislature, the exec-
utive and the judiciary. The Federal Constitution
establishes these 3 distinct organs of government
and embodies it with 3 distinct powers.> A division
of the government into 3 different branches enable
the exercise of checks and balances between these
3 organs of government and reducing the risk of
abuse of powers by one body through concentration
of powers in one person or one organ.’

The implementation of the separation of pow-
ers, however is not absolute and is of varying de-
grees.* The Westminster style of government, for
instance, as practice in England, has a high degree of
overlap of membership between the legislature and
the executive. The head of the executive, namely the
Prime Minister and the members of the adminis-
tration, namely the cabinet, must be from members
of the legislature. In Malaysia the Prime Minister is
appointed by the King from members of the House
of Representative who in his opinion command the
confidence of the majority of the House. The Prime
Minister then chooses members of his cabinet from
members of the legislature.

Although the membership of the legislature
and the executive overlaps and not much of inde-
pendence of the legislature could be hoped from the
executive, the judiciary is a branch whose peculi-
arity and independence are strongly guarded. The
Malaysian constitution protects the independence
of the judiciary by providing a security of tenure
and shielding judges from unwarranted and undue
attack from other branches of government. For in-
stance a judge may only be removed by a recom-
mendation from a tribunal consisting of his peers
and the Parliament could not discuss the conduct of
a judge without passing a motion to debate it.”

2 Articles 38, 40, 121 of the Federal Constitution.

3 Baron de Montesquieu, The Spirit of Laws, (Thomas Nugent,
Trans.). Kitchener: Batoche Books, 2001.

4 Public Prosecutor v Kok Wah Kuan [2008] 1 MLJ 1, FC.

5 Articles 125 and 127 of the Federal Constitution.
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In another context, the judiciary is vested with
the judicial power, namely the power to hear and to
decide dispute. This power is jealously guarded by
the judiciary to ensure that decisions over disputing
parties are made by a competent and independent
body. To this end, the judiciary is conferred with the
power to punish for contempt of court against par-
ties who fail to abide by its order.

LEGAL FRAMEWORK OF ISLAMIC
BANKING AND FINANCE

In Malaysia, the Central Bank that was created
in 1959 has the responsibility to manage the money
and credit system.” The Central Bank is the “apex
of the monetary and banking structure” of Malay-
sia which is entrusted among others “to promote
monetary stability and a sound financial structure”®
In dispensing its function, the Central Bank is con-
ferred with legal powers under, inter alia, the Cen-
tral Bank of Malaysia Act 2009, the Financial Ser-
vices Act 2013 (FSA), the Islamic Financial Services
Act 2013 (IFSA). FSA clearly provides the Central
Bank with powers to supervise and regulate institu-
tions involve in deposit-taking and to those involve
in providing finance and credit.

Islamic banking and finance is quite unique
where the influence of religion is pivotal for its de-
velopment and its acceptance by consumers. This is
in contrast with conventional finance, which does
not concern itself with religious requirements. Thus,
consumers have to be convinced that the Islam-
ic banking and finance business is run in accord-
ance with Shariah for them to participate. Among
the fundamental features of Islamic finance are the
prohibitions of usury or interest, uncertainty and
speculation or gambling. Thus, it is important that
a proper legal regime is put in place for the industry
to develop properly. The specific legal regime for Is-
lamic banking and finance was provided for under
the repealed Islamic Banking Act 1983 which came
into effect on 7™ April 1983. This Act was replaced
by the Islamic Financial Services Act in 2013.° Nev-
ertheless, one has to be mindful of the general su-

6 Article 126 of the Federal Constitution.

7 Section 3 of the Central Bank of Malaysia Act 2009 which refers to
the Central Bank of Malaysia 1958.

8 Bank Negara Malaysia, Money and Banking in Malaysia, Bank
Negara Malaysia: Kuala Lumpur: 1994, at 83.

9 For a description under the previous legislations, see, Halsbury’s
Laws of Malaysia, Vol. 14, Kuala Lumpur: Malayan Law Journal Sdn
Bhd, 2002, at 254-255.

pervisory and regulatory regime under the Finan-
cial Services Act 2013 in discussing even Islamic
banking. Thus, Islamic banking has to conform to
both the Islamic Financial Services Act 2013 (IFSA)
and the Financial Services Act 2013 (FSA) where
relevant. For conventional banks, it could offer Is-
lamic banking products through Islamic banking
windows under the Interest-free Banking Scheme
once approved by the Central Bank."” Such banks
also have to conform to the relevant regulations un-
der IFSA.

As could be seen from the history of Islamic
banking and finance, the basic thrust of the Islamic
banking business is that the business must be con-
ducted in accordance with Shariah. IFSA reiterates
this point in its definition of Islamic banking busi-
ness as the business of “accepting Islamic deposits on
current account, deposit account, savings account
or other similar account...provision of finance...and
other business” IFSA further defines “Islamic de-
posit” to be “a sum of money accepted or paid in
accordance with Shariah”!" Although commercial
transactions could be said to exist from the time of
the Prophet Mohammad more than one and a half
century ago and thus provides adequate principles
and instruments to be used in existing financial
transactions, it is still at its infancy in the modern
financial world. Thus, there are many Shariah-com-
pliant issues that need to be resolved by the industry
and this sometime has proven to be problematic.'

In the years after laying out the foundation of
Islamic banking and finance under various legis-
lations, several cases have shown the uncertainties
about certain aspects of Islamic banking. Among
the questions raised are core to the business of Is-
lamic finance such as the legitimacy of some of the
Islamic banking products, and the amount an Islam-
ic bank can claim from a client who failed to make
timely repayment. These cases raised doubts as to
the validity of Islamic financial transactions and
created uncertainty on the long standing Islamic fi-
nancial products and practices. In Affin Bank Bhd,
the Court questioned the practice of demanding the
full amount under the financial product of al-Bai
Bithaman Ajil (sale by deferred payment) inclusive

10  Section 14 of the Islamic Banking and Financial Act 2013.

11 Section 2 of the Islamic Financial Services Act 2013.

12 See for instance Siti Faridah Abd Jabbar, “The Shari'a Supervisory
Board: A Potential Problem in Islamic Finance” (2008) Company
Lawyer 29.
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of the profit margin for the unexpired tenure of the
facility when the customer defaulted.”” The judge
commented that a borrower under a conventional
loan “is far better oft” than a customer of an Islamic
financial product and reduced the amount that the
bank could recover. The case in Arab-Malaysian Fi-
nance Bhd went even further by stating the obvious
that since the law requires Islamic financial prod-
ucts must be free from elements that are contrary
to Shariah, it is the duty of the courts to determine
whether such facilities are Shariah-compliant."* The
same judge as in the case of Affin Bank Bhd reiterat-
ed the observation that “if a conventional loan must
be avoided because of the prohibition of [interest],
surely the alternative must result in a consequence
that is less burdensome than a default in the con-
ventional loan with prohibited interest”. In this case
the court ruled that the Islamic finance transaction
is contrary to Shariah. However the appellate court
reversed the decision and reiterated the validity of
existing Islamic financial products and consequently
managed to calm the player in the Islamic finance
industry."”

The sustainability of Islamic finance was ques-
tioned because of the readiness of the civil courts to
form a different opinion from Islamic bankers and
Shariah advisory bodies which the court as the fi-
nal arbiter of disputes is entitled to do. The solution
adopted for this problem in the pursuit of sustaining
Islamic finance industry is to strengthen the Shariah
Advisory Council and to put it above the civil courts.
The strengthening of Shariah Advisory Council in
2003 was cemented in 2009 with the enactment of
the new Central Bank of Malaysia Act 2009.

These developments provide two layers of su-
pervision in respect of the Shariah aspect of the
banking business, namely the Shariah Advisory
Committee and the Shariah Advisory Council.

SHARIAH ADVISORY BODIES

Islamic financial institutions have to at all times
comply with Shariah.' To ensure that Islamic banks
conform to the Shariah requirement in its busi-
ness, Islamic financial institutions have to comply

13 Affin Bank Bhd v Zulkifli bin Abdullah [2006] 3 MLJ 67.

14 Arab-Malaysian Finance Bhd v Taman lhsan Jaya Sdn Bhd & Ors
[2008] 5 MLJ 631.

15 Bank Islam Malaysia Bhd v Lim Kok Hoe & Anor and other appeals
[2009] 6 MLJ 839, CA.

16 Section 28(1) of the Islamic Financial Services Act 2013.

with the ruling of the Shariah advisory bodies. In
this regard, there are two relevant Shariah advisory
bodies, namely the Shariah Advisory Council at the
Central Bank’s level and the Shariah Advisory Com-
mittee at the individual financial institution’s level.
If the Islamic financial institutions are aware that its
businesses are not in compliance with Shariah or the
advice of the advisory bodies, the institutions have
to immediately notify the Central Bank and to im-
mediately cease carrying the activities."”

The main advisory body is the Shariah Advi-
sory Council (SAC) established under the Central
Bank of Malaysia Act 2009 which is the sole author-
ity for the ascertainment of Islamic law in respect of
Islamic financial services.”* The function of the Sha-
riah Advisory Council is to ascertain Islamic law on
any financial matter, to advise the Central Bank on
Islamic financial business, and to provide advice to
Islamic financial institutions.” In furtherance of the
general functions of the Shariah Advisory Council,
the Central Bank has to consult the Council in mat-
ters that requires the ascertainment of Islamic law.”
Furthermore, in relation to the present paper, the
court or the arbitrator has to refer Shariah questions
on Islamic financial business to the Council and its
ruling is binding on the court or the arbitrator.”

The second Shariah advisory body is the Shari-
ah Committee which is an internal body of the bank.
The function of the committee is to advise the bank
to ensure its business, affairs and activities comply
with Shariah.”? Members of the committee must
have the qualification or the necessary knowledge,
expertise or experience in Islamic jurisprudence or
Islamic commercial law.?® The financial institution
itself should have an officer — “preferably a person
with knowledge in Shariah” - to act as the secretariat
to the Committee.

To ensure independence and to avoid conflict
of interest there are restrictions imposed on mem-
bers of the Shariah Committee. A member could
not at the same time be a member of the Shariah Ad-

17  Section 28(3) of the Islamic Financial Services Act 2013.

18  Section 51 of the Central Bank of Malaysia Act 2009.

19  Section 52 of the Central Bank of Malaysia Act 2009.

20  Section 53 of the Central Bank of Malaysia Act 2009.

21 Sections 56 and 57 of the Central Bank of Malaysia Act 2009.

22 Section 30 of the Islamic Financial Services Act 2013.

23 Guidelines on the Governance of Shariah Committee for the
Islamic Financial Institutions, 2005. BNM/RH/GL/012-1.
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visory Council under the Central Bank. A person
also cannot be a member of a Committee of more
than one Islamic financial institution in the same in-
dustry. This means that a person cannot be a mem-
ber of more than one Shariah Committee of Islamic
banks or conventional financial institutions offering
Islamic banking products. He could, on the other
hand, be a member of a Committee in a financial
institution in the Takaful industry or the fund man-
agement industry.

DENYING THE COURTS AS THE FINAL
ARBITER

The above description of the position of the
Shariah Advisory Council is pertinent in juxtapos-
ing it with the position of the courts. The cardinal
functions of the judiciary are to interpret laws and
to decide on legal questions. A court is an adjudi-
catory body that decides between parties who have
conflicting rights and the court is the final authority
in those matters.* The courts would not be willing
to shackle its own hands and to demurely defer to
another body, even to a body of experts.”

We could see the same perspective adopted
by the courts in other jurisdiction such as in Sha-
mil Bank of Bahrain v Beximco Pharmaceuticals Ltd
where the English courts are not keen to be bound
by views of experts on Shariah or to be bound by
Shariah in determining the validity of a working
capital facility, although the agreement provides that

the agreement is subject to “the Glorious Shariah”*

In some circumstances, the power to decide
rights and liabilities may be given to other bodies,
for instance tribunals. Domestic tribunals for in-
stance decide on disciplinary matters of employ-
ees; and the Consumer Claims Tribunal decides on
complaints made by consumers against retailers or
service providers. However, in all these instances,
the courts still retain the supervisory power which

24 See for instance Majlis Amanah Rakyat v Bass bin Lai [2009] 2 CLJ
433.

25 See for instance in medical negligence where the courts in
Malaysia slowly but surely unshackling itself from the opinion of
medical experts to be able to form its own opinion rather than
always deferring to opinions of medical experts on medical issues.
See Farid Sufian Shuaib & lbrahim Lutfi Shuaib, “Does Doctor
always Knows Best? The recent Trend in Medical Negligence”
(2009) 5:1 Biomedical Imaging and Intervention Journal e12.

26  Shamil Bank of Bahrain v Beximco Pharmaceuticals Ltd [2004] 1
WLR 1784. See also The Investment Dar Company KSCC v Blom
Development Bank SAL [2009] EWHC 3545 (Ch).

means the courts may change the decisions of the
tribunals if the decisions are flawed.

Looking from the perspective of the judi-
cial power, it would go against the accepted princi-
ples to confer to another body — namely the Shariah
Advisory Council —the power to decide with finality
the rights and liabilities albeit limited to the question
of Islamic finance. The courts are not only effectively
forbid from deciding issues on Islamic finance, but
also are required to accept the decision of the Coun-
cil.

However, the case law shows that the
courts do not necessarily have any problem with this
arrangement. The courts do not consider the func-
tion of the Shariah Advisory Council as making the
determination of the dispute of the parties given that
their duty is only to ascertain the applicable Islamic
law principles.?” It is up to the courts then to apply
the ascertained Islamic law to the facts of the case.
According to the courts, it is the courts that finally
determine the case, not the council. Thus, the Shari-
ah Advisory Council does not perform a judicial or
quasi-judicial function and consequently there is no
question of the Council usurping the function of the
courts.

This approach taken by the courts is problem-
atic since the function of the courts is not only to
apply the law, but before that to ascertain the law. If
there is no Shariah Advisory Council, it would fall
upon the courts to ascertain what the applicable law
is, and proceed to apply the ascertained law. In as-
certaining the law, competing parties to the dispute
will submit before the courts their own view of what
is the law. The courts, after hearing submissions
from competing parties will finally determine the
law and this is fall under the judicial function of the
court. If what the Council is expected to do is not
judicial or quasi judicial function, the alternative left
is to categorise its function as merely assisting the
courts by providing expert opinions. However, this
is again troublesome because firstly, expert opinions
would generally not bound the courts and secondly,
Islamic law being the law of Malaysia and thus not a
foreign law, is not suppose to be proftered as expert
opinions but should be propounded by the judges.”

27  Tan SriAbdul Khalid Ibrahim v Bank Islam (M) Bhd [2013] 3 MLJ 269,
CA; Mohd Alias bin Ibrahim v RHB Bank Bhd & Anor[2011] 3 MLJ 26.
28  Ramah Binti Ta‘at v Laton Binti Malim Sutan (1927) 6 FMSLR 128.
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SUITABILITY OF THE SHARIAH ADVI-
SORY COUNCIL AS DETERMINER OF FACTS
AND LAWS

Another aspect which is problematic with hav-
ing Shariah Advisory Council as the body to ascer-
tain Shariah questions on Islamic financial business
is its competency and suitability as determiner of
facts and laws. The courts or bodies established to
resolve dispute have developed procedures to ensure
they could distil facts from a gamut of evidence ten-
dered. The requirement of authenticated documents
for instance, and the necessity of such documents to
be disclosed to the opposite parties help the courts
to determine authenticity of documents relied by
the parties. In determining the relevant principles
and how to apply it to the facts the courts also have
procedures for submissions to be made by the par-
ties before the courts. The courts give opportunities
for opposing parties to argue the existence of the
principles and how the principles should be applied.

The Shariah Advisory Council on the other
hand is a body of experts whose main function is
to ascertain Islamic law matters relating to Islamic
banking and finance. Itis a body of experts to ascer-
tain legal principles to be applied in the Malaysian
Islamic banking sector through robust discussions.
Although the Shariah Advisory Council may deter-
mine its own procedure, what form of procedure is
not readily available.® The rights and liabilities of
the parties should be based on clear footing. Even
if the Shariah Advisory Council only ascertains the
law, not the facts, the ascertainment still requires
robust deliberation involving disputing parties. The
courts took another route in avoiding this conclu-
sion by saying that the Shariah Advisory Council
does not perform a judicial or quasi-judicial func-
tion, and thus there is no question for the Council to
be the determiner of facts and laws.*

WHY LET THE SCHOLARS DECIDE

The impetus in putting up the Shariah Adviso-
ry Council as the final authority in ascertainment of
Islamic finance matters is to resolve the uncertain-
ties created by various decisions of the courts. This
anxiety over the uncertainties was first tampered by
amending the law to give discretion to the courts to

29  See a reference to an approved procedure without details of the
procedure in the report of the Shariah Advisory Council’s 172"
Meeting, http://www.bnm.gov.my/index.php?ch=en_about&pg=
en_sac_updates&ac=510.

30 Affin Bank Bhd v Zulkfli bin Abdullah [2006] 3 MLJ 67; Arab-
Malaysian Finance Bhd v Taman lhsan Jaya Sdn Bhd & Ors [2008] 5
MLJ 631.

refer Islamic finance matters to the Shariah Adviso-
ry Council and a ruling from the Council may be
taken into consideration by the courts. The deci-
sions of various cases put into doubt the validity of
al-Bai Bithaman Ajil (sale by deferred payment) or
the operation of such facility, an established Islamic
banking product in Malaysia, further exacerbated
the uncertainties in the Islamic financial industry.*
The appellate court reversed the decision and ob-
served that “judges in civil court should not take
upon themselves to declare whether a matter is in

accordance with the religion of Islam or otherwise”*

To compound the problem, one of the reasons
for the court to conclude that the Islamic finance
facility of al-Bai Bithaman Ajil to be against “the re-
ligion of Islam” is because such facility is not accept-
ed by all schools of law (mazdhab) in Islam.* This
is contrary to accepted principles on differences of
opinions in Islam. The crassness of such reasoning
probably led the leadership in the regulatory and
policy bodies of Islamic finance to conclude that a
drastic and urgent measure is required, which in-
clude elevation of the Shariah Advisory Council as
the sole authority in Islamic finance. It is unfortu-
nate that the usual course of correction of aberrant
judgement namely the appeal process is not left to
take its usual course.

Following the Court of Appeal’s decision in
Bank Islam Malaysia Bhd v Lim Kok Hoe, the Cen-
tral Bank of Malaysia Act 1958 was repealed and
the Central Bank of Malaysia Act 2009 was put in
place.** The discretion given to the courts to refer Is-
lamic finance questions to the Council was changed
to a mandatory reference and the effect of such a rul-
ing was made binding on the courts.

Another reason why it is necessary to let the
jurists ascertain the Shariah questions is the incli-
nation of judges to use principles of common law
and equity in deciding the issue.® Most of the judges
are not trained under Shariah but were trained or
exposed to English law. Thus, in case of doubt, the
judges refer to unwritten principles they are famil-

31 Affin Bank Bhd v Zulkfli bin Abdullah [2006] 3 MLJ 67; Arab-
Malaysian Finance Bhd v Taman lhsan Jaya Sdn Bhd & Ors [2008] 5
MLJ 631; Malayan Banking Bhd v Ya’kup bin Oje & Anor [2007]1 6 MLJ
389.

32 Bank Islam Malaysia Bhd v Lim Kok Hoe & Anor and other appeals
[2009] 6 MLJ 839, CA.

33 Affin Bank Bhd v Zulkfli bin Abdullah [2006] 3 MLJ 67.

34 Bank Islam Malaysia Bhd v Lim Kok Hoe & Anor and other appeals
[2009] 6 MLJ 839, CA.

35 Hakimah Yaacob, “The Central Bank of Malaysia Act 2009 (Act
701): Enhancing the Integrity and Role of the Shariah Advisory
Council (SAC) in Islamic Finance”, Research Paper (No. 6/2010),
International Shari'ah Research Academy for Islamic Finance
(ISRA).
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iar with, namely English common law and equity.
In Bank Kerjasama Rakyat Malaysia v Emcee Cor-
poration the court opined that since the matter of
a charge over a land in an Islamic finance facility is
brought before the court, the court will apply princi-
ples applicable under conventional banking facilities
which include the principles of common law and
equity.* This resulted in non-application of Shariah
principles in ascertaining matters of Islamic finance.

Looking at the various reasoning as discussed
above of why the courts are regarded as ill-equipped
to deliver justice in Islamic finance, one could con-
clude that the underlying reason is competency or
lack of competency of the courts to ascertain Shari-
ah principles. The law has to provide for a council
of jurists to ascertain Islamic law matters because of
the anomaly between the competency of civil court
judges and the status of Islamic law as the law of the
land.*” Although Islamic law is the applicable law in
Malaysia, most of civil courts judges, either trained
in Malaysia or abroad, lack the training on Islam-
ic law. This anomaly was recognised by the courts
much earlier as can be seen in Ramah v Laton.* Lat-
er courts also recognise the inadequacy of judges on
Shariah knowledge.”” Unfortunately not much has
been done to correct the situation except a few for
instance by providing an integrated curriculum of
both civil law and Shariah in the law school as con-
ducted by the law faculty of the International Islamic
University Malaysia.

CONCLUSION

The provisions under the new Central Bank of
Malaysia Act 2009 put primacy on a council of ju-
rists in the matter of Islamic finance. If this is the
case, it creates jurisprudential and constitutional
discordance in dispute resolution mechanism. How-
ever, the decision of the courts seems to say that
such provisions do not take away the judicial power

36  Bank Kerjasama Rakyat Malaysia v Emcee Corporation [2003] 1 CLJ
625.

37  See Ramah BintiTa’atv Laton Binti Malim Sutan (1927) 6 FMSLR 128;
Zainur Zakaria, “The Determination of Questions of Islamic law or
Hukum Syarak by the Civil Court and the Admissibility of Expert
Opinion” (1995) 24 INSAF 98. See also Farid Sufian Shuaib, Tajul
Aris Ahmad Bustami, Administration of Islamic Law in Malaysia:
Texts and Material, 2nd Ed., Petaling Jaya: LexisNexis, 2010, at 27-
30.

38  Ramah Binti Ta‘at v Laton Binti Malim Sutan (1927) 6 FMSLR 128.

39 In Arab-Malaysian Merchant Bank Bhd v Silver Concept Sdn Bhd
[2005] 5 MLJ 210 Justice Suriyadi observed that “in the event any
litigation is commenced, it must be appreciated that not every
presiding judge is a Muslim, and even if so, may not be sufficiently
equipped to deal with the matters, which ulamaks [Islamic
scholars] take years to comprehend”. See also Ruzian Markom et
al.,"Adjudication of Islamic Banking and Finance Cases in the Civil
Courts of Malaysia” (2013) 36 Eur J Law Econ 1.

of the courts as the Shariah Advisory Council mere-
ly ascertain and not determine Shariah questions.
These distinctions and narrowing down of the func-
tion and power of the Council help evade the issue
of usurpation of judicial power.

However, this band aid approach does not ad-
dress the crux of the problem, namely the lack of
competency of the judges in determining Shariah
questions on Islamic finance disputes. The judges
may be legally competent to decide on Islamic fi-
nance disputes which involve Shariah issues, but
they lack the legitimacy to handle the same because
of their lack of mastery of Shariah. The desire of
Malaysia to be the leader in Islamic finance indus-
try force her to take the short cut by using a body
of experts to decide on Shariah questions whose
decision bind the courts. Although such desperate
mechanism may be understandable, it may hinder
the ability of opposite parties to present their case
on relevant Shariah questions before a court of law.

One should also be mindful that the criticisms
of lack of fairness against the operation of Islamic
finance when compared with conventional banking
such as the absence of rebate for early settlement
of the Islamic finance facility that were raised in
the series of judgements by the High Court judg-
es are effective in prompting changes. This can be
seen subsequently by publication of research result
conducted by a research institution affiliated to the
Central Bank and by rulings by the Shariah Advi-
sory Council.** Others regard this as vindication of
the judicial criticisms against the operators of Islam-
ic finance that need the prodding from outsiders to
re-evaluate and to improve.*' The dynamic processes
between the courts, the policy makers and the legis-
latures are always in place in the legal system. The
courts may apply the law, but at the same time ex-
press unhappiness or an agreement with the coun-
sels regarding the perceived unfairness of the law
and this may prompt policy or legal changes. This
dynamic seems to be designed to be muted with
the compulsory reference to the Shariah Advisory
Council and the bindingness of its rulings.

40  See for instance Asyraf Wajdi Dusuki & Mohamed Fairooz Abdul
Khir & Marjan Muhammad, Implementasi lbra’ dalam Produk
berasaskan Harga Tangguh dalam Sistem Perbankan Islam: Analisis
dari Perspektif Operasi Perbankan dan Maqasid Syariah, Research
Paper (No: 16/2010), Kuala Lumpur: International Shari'ah Research
Academy for Islamic Finance, 2010.

41 Abdul Hamid Mohamad, “Some Observations on the Role of
Judges in Settlement of Disputes in Islamic Finance Cases, SAC,
Order 42 Rule 12A ROC 2012 and lbra” in Financial Sector Seminar
Series for Judges, organised by the Central Bank of Malaysia, 28-29
June 2013, Kuala Lumpur.
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