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Dear Readers,

We are delighted to present you with the new issue of the Journal of Criminal Law and
Criminology (JPLC) in these challenging days in which the fight against a global epidemic continues.
During this extraordinary period, where the Criminal Law and Criminology Research and Application
Centre has had to live with certain measures due to Covid-19, we have continued our work diligently
in order not to disrupt our scientific activities. We have continued to host many scientific activities
organized nationally and internationally. In this context, our international summer school titled, Law
on the Bosphorus, which we have been conducting for eight years and organized each year in line
with a specialized theme, continued for two weeks with 120 participants from fifteen countries with
the subject of Human Rights in the Covid-19 Pandemic Process.

The 10th International Crime and Punishment Film Festival, which has a unique place among
the thematic film festivals, took place from 20-26 November 2020 and was held with an academic
program in the theme of “I am innocent”. In the light of this theme, the right to a fair trial was
discussed with numerous dimensions. In this program, which lasted for five days, Turkish and foreign
scholars gave a total of forty-three presentations. During the presentations, we also continued
our live broadcasts on YouTube with academics from many fields, especially criminal and criminal
procedure law.

Furthermore, our Centre has joint a triple project, DIGICRIMJUS, which is focusing on the
development, possibilities and problems of the digital age in the field of criminal justice. It is
supported by the European Union Erasmus + Programme. Szeged University and the University of
Konstanz are other partners of the project. This inter-university collaboration attaches importance to
the production of new and innovative curricula for current and future law students and practitioners,
and also pays special attention to the dissemination of scientific knowledge.

Our Journal (JPLC) is indexed nationally in the TUBITAK-ULAKBIM TR Index and the Web of
Science Core Collection, Emerging Sources Citation Index (ESCI), which is a prestigious index in the
international arena, and we publish both in print and online as open access. We bring you together
with remarkable studies in this issue through this journal. These studies have been carefully selected
from among the writings of scholars who have been working in the national and international field,
and which reached their final status after being evaluated by double-blind review.

In this issue of our journal, Hakan Karakehya and Hande Ozger are the authors of our first article,
which is a review study. examines how the social, economic and cultural changes affect the idea of
punishment. Additionally, it focuses on which conditions, by the transition to the modern process,
cause the modern imprisonment idea and discusses the core elements of the current progress in detail.

Next, Ingilab Shahbazov and Zaur Afandiyev are the authors of the work titled “Perception of
White-Collar Criminality: An Online Exploratory Survey Among Students in Azerbaijan”. The authors
examined the perception of white-collar crime in a sample of students selected at Baku University in
this study, which we can call the first sample study in a local context. The results show that, in general,
Azerbaijani students perceive white-collar crimes more severe than traditional crimes.

Furthermore, A. Batuhan Baytaz, has examined as an alternative solution whether the serial

judgement procedure, which has just come into force, is compatible with the system of the Code of



Criminal Procedure numbered 5271. In addition to making explanations on the application conditions
of this new regulation, criticisms and suggestions regarding the serial judgement procedure were
also included. This study, which deals with a new practice in our Criminal Justice System, will be a
guide for practitioners because it is one of the first published studies on this institution.

McCown Leggett and Jon Mandracchia contributed to our current issue with the article titled
“Examining the Relationship Between Criminogenic Thinking, Differential Identification, Motivation,
and Risk-Taking Behaviour in Emerging Adults”. In this article, they apply a pre-prepared scale
on a discriminatory definition, criminological thinking and risk-taking to understand problematic
behaviours of young adults such as academic fraud, risky sexual activities, academic fraud, and thus,
the relationship between how a person defines himself/herself.

The last article of this issue is “Use of Big Data and Data Mining in Crime Data” written by Emre
Cihan Ates, Gazi Erkan Bostanci and Mehmet Serdar Glizel. It focuses on ways of using big data and
data mining in research on the topic of crime. They show how data mining and big data take place in
criminal and security areas. Throughout the article, they mention money trafficking and corruption,
DNA, fingerprint identification and other biometrics, cell phone linked data, estimation of crime
tendency and lastly social network services.

Hoping that this issue provides a valuable contribution and benefit to our all readers and
researchers, we would like to thank our respectable authors who honoured our journal with their
articles, to our respectable reviewers who contributed with their valuable opinions, and to everyone

who contributed to the preparation of this issue.

Prof. Dr. Adem SOZUER

Istanbul University Faculty of Law

Director of Criminal Law and Criminology Research and Application Center
Editor-in-Chief
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Modern siireg, 6zellikle 17. ylzyilin ikinci yarisindan itibaren Avrupa'da baslayan ve sonrasinda tiim diinyay: etkisi
altina alan, sosyal, ekonomik ve kiilttirel degisim surecini ifade eder. Modern siirecin ya da daha yaygin kullanimi ile
modernizmin li¢ temel sacayagi vardir. Bunlar; sanayilesme, sanatsal-kiilttirel degisim ve aydinlanmadir. Modern siirecin
kamusal cezalandirmanin degisimine ve dolayisiyla hapishanenin dogusuna zemin hazirlayan alt unsurlari ise; 1) insanin
oneminin artmasi, 2) Bilimselliginin temel deger haline gelerek, yarinin daha giizel olacagi inancinin yayginlasmasi,
3) Disiplin kavraminin yayginlasmasi ve gézetimin 6neminin farkina varilmasi seklinde siralandirilabilir. Gerek insan
bedeninin éneminin artmasi gerekse de insanin kendi yasam yolunu akliyla belirleyebilen bir birey olarak goérilmeye
baslanmasi, ona karsi insan onuruyla bagdasmayan ve dogrudan fiziksel siddet iceren cezalarin uygulanamayacadi
distincesini ortaya ¢ikarmistir. Bilimselligin temel deger haline gelmesi ve bilim sayesinde gelecegin insanlik icin daha
glzel olacagi distincesinin yayginlasmasi ise suglularin da bilim yoluyla islah edilebilecegi distincesini ortaya cikarmistir.
Son olarak disiplin kavrami da modern siirecte yayginlasmis ve toplum icinde disiplini saglamanin en etkili yolunun
go6zetim oldugu gorilmistir. Hikimlulerin gézetlenmesi ve boylelikle disipline edilmesi icin en uygun mekanlar olarak
ise hapishaneler insa edilmistir.

Anahtar Kelimeler: Hapishanenin dogusu, modernizm, gézetim

ABSTRACT

The modern process refers to the process of social, economic and cultural change that began in Europe, especially from
the second half of the 17th century, and then influenced the whole world. The modern process has three basic elements:
industrialization, artistic—cultural change, and enlightenment. The sub-elements of the modern process that pave the
way for the change of public punishment and thus, the birth of prison are: 1) Increased valuing of human beings, 2)
The spread of the belief that tomorrow will be better by accepting science as fundamental value, and 3) The spread
of the concept of discipline and awareness of the importance of surveillance. Both the increase in the importance of
the human body and the fact that human beings are perceived as individuals who can determine their own way of life
have led to the idea that punishments which are incompatible with human dignity and which involve direct physical
violence cannot be applied to human beings. The fact that science has become a fundamental value and the idea that
the future will be more beautiful for humanity through science has led to the idea that criminals can be rehabilitated in
confinement through science. Finally, the concept of discipline has become widespread in the modern process and it
has been seen that surveillance is the most effective way of ensuring discipline in the society. Prisons have been built as
the most suitable places for the surveillance and thus, the disciplinary reform of the criminals.

Keywords: Birth of prison, modernism, surveillance

Submitted: 17.08.2020 - Revision Requested: 14.09.2020 - Last Revision Received: 01.12.2020 - Accepted: 02.12.2020 -
Published Online: 28.12.2020

Corresponding author: Hande Ozger, E-mail: hande.ozger@zafer.gov.tr

Citation: Karakehya H, Ozger H, ‘Hirriyeti Baglayici Cezalarin Ortaya Cikisinda Etkili Olan Kosullar’ (2020) 8(2) Ceza Hukuku ve
Kriminoloji Dergisi-Journal of Penal Law and Criminology, 169.


https://orcid.org/0000-0001-5028-1216
https://orcid.org/0000-0001-9279-1169

Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2020; 8(2):169-201

EXTENDED ABSTRACT

Like all social disciplines, law undergoes certain transformations according to time
and place. Criminal law is also affected by these changes as a branch of law. An action
considered a crime for a while may be decriminalized and may even come to be described
as a virtuous behavior. Again, some types of punishment that are applied as the most
correct form can be abandoned over time for reasons such as not performing the function
of protecting the society from crime. This was similar in the modernization process.

The modern process refers to the social, economic, and cultural change that started
in Europe in the second half of the 17th century and subsequently influenced the whole
world. Physical punishments applied in pre-modern punishment systems were abandoned
during the modern process and replaced almost entirely with prison sentences. It is
considered that some sub-elements of the modern process laid the groundwork for the
change in public punishment, hence, the birth of the prison in this transformation.
These sub-elements are increased valuing of human beings, the spread of the belief
that tomorrow will be better by accepting science as fundamental value, and the spread
of the concept of discipline and awareness of the importance of surveillance.

In the modern process, the importance of humanity has increased with the effects
of industrialization and the humanism movement which emerged with the idea of
enlightenment. While for industrialization, humanity has gained more importance as
a productive power, humanism has enabled the human being to be accepted as an
entity, a complex unity of body and soul. As a matter of fact, in the pre-modern period,
the body was accepted only as a means of ripening the soul and was despised. Modern
punishment systems are so designed that they do not harm the body, which is both a
part of the human being and has the power of production and/but disciplines them to
contribute to the development of mechanized individuals following the requirements
of the industrial society.

It can be said that the hope for the future has increased in the modern process because
science has become the fundamental value and with it a strong trust in science. Indeed,
when the works of modern thinkers are examined, a firm belief is seen that tomorrow
will be better. Underneath this thought lies the trust in reason, science and the human
being who will attain the true truth through reason and science. Reason and scientificity
came to the fore with the effect of enlightenment thought in the modern process; when
it was believed that human beings will dominate nature through reason and science and
will use it for their own benefit. According to modernism, humans are also a part of
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nature and criminals can be brought back into society disciplined by means of reason
and science. Hence the belief that tomorrow will be more beautiful as a result of the
fact that science had become the fundamental value in the modern process and the

strong trust in science has led to the idea of rehabilitation of the criminals.

Another issue affecting the punishment system in the modern period is the spread
of the concept of discipline and an understanding of the effectiveness of surveillance.
As mentioned above, the main purpose of punishment systems in the modern period
is to discipline the criminal. Although it is held that disciplining is generally a process
of harmonization with the society, it can be said that the main purpose is to create
mechanized individuals following the requirements of the industrial society. This
function is carried out not only through prisons but also through schools, religious
institutions and military institutions to spread to the whole society. In the modern
period, the power of the body increased through discipline and by controlling this
power very effectively, the body was imprisoned in a strict dependency relationship.
In addition to places such as schools, hospitals, religious institutions, and production
areas, prisons have also been important application areas of discipline. These areas
are already in integrity between each other so that the mechanical individuals mentioned
in a holistic structure are developed. Regarding discipline, it is important to be able
to discipline an individual or a society; it is first required to know and understand it
well. Understanding the individual or society which is desired to be disciplined passes
through surveillance. Therefore, the most important tool of the discipline institutions
in the modern process has been surveillance. Consequently, prisons were built as the
most suitable places for the observation and, thus, discipline of the criminals.
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1. Giris

Glinlimiiz ceza adaleti sisteminde hiirriyeti baglayici cezalar (hapis cezalar1) merkezi
bir &neme sahiptir.! Ozellikle hiikiimliiyii 1slah, sucla miicadele ve insanilik agisindan
bir¢ok handikabinin oldugu genis kitlelerce kabul edilse de insanlik hala hapis cezasinin
yerini alabilecek bir cezalandirma tiirii bulabilmis degildir.? Bununla birlikte insanligin
hiirriyeti baglayici cezalara gegisi de insanlik adina 6nemli bir asamadir. Nitekim hapis
cezast her ne kadar modern bir kavram olsa da cezalandirmanin tarihi insanlik tarihi
kadar eskidir. Hatta bazi kutsal kaynaklara gore, insanligin diinyadaki baglangici, ilk
insana verilen bir cezanin infazindan kaynaklanmaktadir.?

Insanlik tarihinin en basindan itibaren mevcut olup giiniimiize kadar siiregelen
cezalandirma olgusu tarihsel ve sosyolojik gelismelere bagl olarak cesitli tiirlerde
ortaya ¢ikmigtir. Hiirriyeti baglayici cezalarin, modern doneme kadar, hapis cezalar
gibi sistematik bir kapatma ve gozetim bi¢ciminde uygulanmadigi goriilmektedir. Bu
doneme kadar hiirriyeti baglayici cezalar, siirgiin ya da kiirege mahkim etme gibi
sistematik olmayan sekillerde ortaya ¢ikmaktadir. Belirli bir mekana kapatma ise ancak
idam cezasinin infazini bekleyen mahkiimun, bekleyecegi siire igin kapatilmasi* veya

oldiiriilmesi uygun goriilmeyen kimselerin zindan denilen yerlerde tutulmasi seklinde

1 “Ceza, sug teskil eden fiilleri kusurlu irade ile isleyenler hakkinda devlet eliyle uygulanan ve onlar1 bazi
yoksunluklara tabi kilan, sosyallestirme amacina yonelik olan 1stirap verici, korkutucu ve caydirict bir
yaptirim tiiriidiir.” Mahmut Koca-Ilhan Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (Seckin Yaymevi,
Ankara 2019) 559. Bu baglamda “cezanin temel 6zelligi kisiyi yoksunluga maruz birakmaktir.” izzet Ozgeng,
Tiirk Ceza Hukuku Genel Hiikiimler (Segkin Yayinevi, Ankara 2019) 715. Modern cezalar arasinda merkezi
konumda bulunan hapis cezasi ise “kisinin fiziksel olarak hareket edebilme 6zgiirliigiiniin kisitlanmast
seklinde yerine getirilen cezadir.” Hamide Zafer, Ceza Hukuku Genel Hiikiimler (Beta Yaymevi, Istanbul
2019) 612. Modern donemde hapis cezalarmin bu merkezi konumuna karsin birgok devletin adalet sistemi
icerisinde para cezalarina yer verildigi de goriilmektedir. Para cezasinin kabul edilmesinin nedenleri
konusunda ayrimntili bilgi i¢in ayrica bkz. Berrin Akbulut, Ceza Hukuku Genel Hiikiimler (Adalet Yayinevi,
Ankara 2019) 871.

2 Séz konusu handikaplara iligkin olarak bkz. Hakan Karakehya, ‘Hiirriyeti Baglayic1 Cezalarin infaziyla
Hiikiimliiniin Islahinin Saglanmasi Miimkiin Miidiir?’, Dr. Dr. h.c. Silvia Tellenbach’a Armagan (Seckin
Yayncilik, Ankara 2018) 1077 vd.

3 Eski Ahit’te Yaratilig Bab’1 3:1-21 béliimiinde ve Kuran-1 Kerim’de Bakara Suresi’nin 35 ila 37. ayetleri
ile A’raf Suresi’nin 24. ayetinde insanoglunun bir ceza olarak cennetten diinyaya gonderilisi anlatilmaktadir.
Eski Ahit’teki ilgili bolimler i¢in bkz. <https://www.kitabimukaddes.com/kutsal-kitap-hakkinda-bilgilendirme-
ve-tam-metni/eski-antlasma/yaratilis> accessed 10 July 2019. Kuran-1 Kerim’deki ilgili béliimler i¢in bkz.
<https://kuran.diyanet.gov.tr/mushaf/kuran-meal-2/bakara-suresi-2/ayet-36/diyanet-isleri-baskanligi-meali- 1>
accessed 10 July 2019 ve <https://kuran.diyanet.gov.tr/mushaf/kuran-meal-2/araf-suresi-7/ayet-24/diyanet-
isleri-baskanligi-meali-1> accessed 10 July 2019. Incil’de yani Yeni Ahit’te insanoglunun bir ceza olarak
diinyaya gonderilisi hakkinda diger kutsal kaynaklardaki kadar ayrintili bir tasvir bulunmamaktadir. Nihangiil
Dastan, ‘Cennetten Kovulma Motifinin Semavi Dinler ile Baz1 Mitolojilerdeki (Stimer, Tiirk ve Yunan)
Gortintimii’ (2014) (36) Tiirkliik Bilimi Arastirmalari Dergisi 64.

4 Timur Demirbas, ‘Hiirriyeti Baglayici Cezalarin ve Cezaevlerinin Evrimi’, Hapishane Kitabi (Kitabevi
Yayinlari, Istanbul 2005) 5.
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istisnai olarak uygulanmistir. Bunun yaninda yargilamas: hemen bitirilemeyenlerin
kapali tutuldugu mekanlar hapishaneyi animsatsa da modern siirece kadar yaygin
olarak kullanilan bir hiirriyetten yoksun kilma cezas1 olmadig1 gibi uzun siireli bir
tutukluluk da vaki degildir. Ayrica bu tiir istisnai uygulamalarin gerceklestirildigi yerler
bakimindan, modern dénemdeki gibi orgiitsel olarak yapilandirilmig bir hapishane
sisteminden de bahsedilemez. Modern dncesi donem cezalandirma sistemlerindeki
esas cezalar1 bedene karsi olan ve fiziksel siddet igeren cezalar olugturmaktadir.’®

Toplumda ¢ok uzun yillardir stiregelen uygulamalar herhangi bir soruna neden olmadig:
siirece —ve hatta bazen birtakim sorunlara neden olsa bile daha iyi bir segenegin
olmamasi gibi gerekgelerle- uygulanmaya devam etmektedir. Uzun yillardir siiregelmeleri
dolayistyla toplumda ve yoneticilerde bu uygulamalara karsi bir aginalik ve alismiglik
olusmakta ve bunlar giindelik bir mesele olarak irdelenmemektedir. Fakat bu uygulama
en baginda nasil ortaya ¢ikmistir? S6z konusu uygulama, toplumsal bir ger¢eklik olarak
hayatimizda yer etmiyor olsaydi onunla karsilastigimizda onu nasil algilayacaktik?
Hiirriyeti baglayici cezalarin tarihi iki yiiz yili asmistir. Bu demektir ki halihazirda
diinya lizerinde yasamini siirdiirmekte olan her birey hapis cezalarinin oldugu bir
diinyaya gozlerini agmistir. Bu nedenle hapis cezasina asina olmayan bir bakis ile
konuya yaklasmamiz imkansizdir. Bu noktada Ursula K. Leguin’in Miilksiizler adl
romanindan bir boliim hapis cezasina asina olmayan bir bakisin nasil olabilecegi
hakkinda bize fikir verir. “Miilkstizler” fantastik bir kurgudur ve romanda Anarres ve
Urras adinda iki ayr1 diinyadan s6z edilir. Annares’te bir devrim ger¢eklesmis ve
devrimden 6nce hapis cezasi uygulanmaktayken devrimle hapis cezalar1 kaldirilmistir.
Roman devrimden yillar sonrasinda gegmektedir ve Anarres’te o donemde yagayan
insanlar bizlerin aksine hapis cezalarinin olmadig1 bir diinyaya dogmuslardir. Romanda
10-12 yaslarinda bir grup erkek ¢ocugun tarih 6gretmenlerinden hapis cezalarini
dinlemelerinin ardindan, 6nce olduk¢a sasirmalar1 sonrasinda ise mahk{m, hakim,
gardiyan gibi rollere biiriinerek hapis cezasini denemeye kalkismalari anlatilir. Mahkiim
olarak sectikleri bir arkadaglarini 6nce dort saat ve hemen sonrasinda yirmi dort saat
bir odaya kapatirlar. Cocuklarin bu oyunu oynarken her adimdaki saskinliklart ve
arkadaglarini hapisten ¢ikarirken, arkadaglarinin i¢cinde bulundugu durum kargisinda
yasadiklar1 dehset hapis cezalarinin olmadig1 bir diinyay1 tasavvur etmek agisindan
giinlimiiz insanina fikir verir niteliktedir.®

5 Michel Foucault, Hapishanenin Dogusu (Imge Kitabevi, Ankara 2017) 101, 105.

6  Bahse konu, hapis cezasi olmayan diinya tasviri igin bkz. Ursula Kroeber Le Guin, Miilksiizler (Metis
Yayinlari, Istanbul 2019), 35-40.
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Elbette ki bizler kurgusal ya da fantastik bir diinyada yasamamaktayiz. Bu 6rnek hapis
cezalariin, cezalandirma sistemleri i¢in yanlis ya da faydasiz bir uygulama oldugu
anlamma da gelmemektedir. Vurgulanmak istenen nokta sudur: hiirriyeti baglayict
cezalarin daha 6nce hi¢ uygulanmadiklari sekilde uygulanmaya baslamasi nasil
gergeklesmistir? Yani hiirriyeti baglayici cezalarin, hapishaneler insa edilerek, buralarda
sistematik bir bigimde uygulanan, gézetimin en énemli unsur oldugu ve infazin
yapilandirilmig bir infaz teskilati eliyle yiiriitiildiigii cezalara doniismesinin altinda

yatan nedenler nelerdir?

Modern 6ncesi donemde ceza hukukunun amaci magdurun intikaminin alinmasi ve
suclarin dnlenmesi iken modern dénemde magdurun intikaminin alinmasi islevi
sahneden ¢ekilmis ve su¢larin dnlenmesi islevine odaklanilmistir.” Suglarin 6nlenmesi,
ceza hukukunun genel ve 6zel 6nleme amacglarinin nihai hedefidir. Ancak diinya
genelinde cezalarin suglar1 gergekten onleyip dnlemedigine iligkin tartismalar
sirmektedir. Bilhassa noropsikiyatri ¢calismalari 1518inda irade 6zgiirligli kavrami
cevresinde gelisen bu tartismalarin konusunun biiyiik bir kismini hapis cezalari
olusturmaktadir. Hapishanelerin gercekten ceza adaletinin ger¢eklesmesi bakimindan
islevsel olup olmamasi gibi hususlarin cevaplandirilabilmesi i¢in 6zgiir iradeye iliskin
norohukuk calismalar1 kadar cezalandirmanin tarihi ve belli cezalandirma tiirlerinin

hangi sartlar altinda ortaya ¢iktig1 gibi hususlar da 6nem arz etmektedir.

Belirttigimiz tlizere hapishanelerin tarihi iki yiiz yili gegmistir. Hiirriyeti baglayici
cezalar modern dncesi donemde istisnai olarak uygulanmis olmakla birlikte, insanlar1
isledikleri suglardan dolay1 yaygin ve orgiitlii olarak bir mekana kapatmak, burada
onu devamli gozetleyerek 1slah etmeye calismak, modern dénemde rastlanan
uygulamalardir. Biz bu ¢alismamizda modern siiregte hiirriyeti baglayici cezalarin
ortaya ¢ikigini etkileyen kosullari tespit etme amacinda olacagiz. Bu baglamda caligmada
oncelikle modernizm kavrami {izerinde durulacak ve “modern siire¢” terimiyle ifade
edilenin ne oldugu ortaya konulacaktir. Daha sonra modernizmin temel unsurlari ele
almacak ve son olarak modernlesme siirecinde hiirriyeti baglayici cezalarin hangi
kosullar altinda ortaya ¢iktig1 iizerinde yogunlagilacaktir. Bunun diginda hiirriyeti
baglayici cezalarin gelisim siireci, ¢esitlenmesi, giivenlik tedbirlerinin ortaya ¢ikisi,
vb. konular ¢calismamiz kapsamina girmemektedir. Bu hususlar bagkaca ¢aligmalarin
konusu olabilir; ancak basligimizdan da anlasilacagi lizere bu ¢alismanin konusu
degildir. Calismanin, hapis cezasini ortaya ¢ikaran kosullari irdelemek suretiyle, bu

7  Frank D. Day, ‘Ceza Hukukunun Kdkeni ve Dogast’ (2011) 6 (16) Ceza Hukuku Dergisi 243.
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cezalandirma bi¢imine yonelik elestirilerde, aydinlatici ve 6n agici bir etkiye sahip

olmas1 umut edilmektedir.

Son olarak belirtmek gerekir ki; ¢alismamamizin bagligi, “hiirriyeti baglayici cezalarin
ortaya ¢ikisinda etkili olan kosullar” olarak belirlenmistir. Ancak metin okundugunda,
sadece Bat1 Avrupa’da hiirriyeti baglayici cezalarin ortaya ¢ikiginin irdelendigi
goriilecektir. Bu nedenle de basligin “Bat1 Avrupa’da hiirriyeti baglayici cezalarin
ortaya ¢ikisinda etkili olan kosullar” olarak belirlenmesinin daha uygun oldugu ve
mevcut basligin icerikle tam ortlismedigi diisiiniilebilir. Ancak metin igerisinde de
aktarildig1 tizere, orgiitlii hapishanenin ilk ortaya ¢iktig1 yer Bati Avrupa’dir. Zamanla
bu yeni cezalandirma bigimi diger Avrupa devletlerine ve Tanzimat’tan sonraki siiregte
de Osmanli Devletine aktarilmistir. Bu baglamda hiirriyeti baglayici cezalarin ortaya
cikist aktarilirken, ayrica Bat1 Avrupa vurgusunun yapilmasi gerekliligi hissedilmemistir.
Cilinkii orgiitlii hapishane ilk burada ortaya ¢iktigindan, bu olusuma etkili olan kogullar
irdelenirken, Bat1 Avrupa {lizerinden anlatimda bulunulmasi zorunlulugu asikardir.

2. Modernizm Kavrami

Modernizm, 6zellikle 17. ylizyilin ikinci yarisindan itibaren goriilmeye baslanan,
aydinlanmanin ve sanayilesmenin sekil verdigi diisiinsel ve toplumsal diizen olarak
ifade edilebilir. Bu siireg, yeni toplumsal yasam ve orgiitlenme bi¢imi olarak 17.
yiizyilda, Avrupa’da ortaya ¢ikmig ve buradan neredeyse tiim diinyaya yayilmistir.®
Halen modern siirecin i¢inde oldugumuza dair goriisler bulunmakla birlikte, 1900°1i
yillarin ikinci yarisindan itibaren daha ¢ok “postmodern dénem” olarak nitelendirilen
yeni bir doneme geg¢ildigi hususunda da goriisler bulunmaktadir.’

Modern ¢ag, insanoglunun biiylik basarilarina ev sahibi olmustur. Aydinlanma diisiincesi
bilimin Oniinii agmig, fen bilimleri alanindaki gelismeler sanayi alanindaki biiyiik
atilimlart tetiklemis, kiiltlir ve sanat alaninda yeni tiirler ve akimlar ortaya ¢ikmustir.
Bununla birlikte modernizm insanlik adina biiyiik acilarin da yasandigi bir donem
olmustur. Kapitalist doniigiim bir diinya sistemi haline gelirken; emekgiler, kadinlar,
ticlincii diinya halklar biiyiik acilarin muhatab1 olmuslardir. Modernizmin en biiyiik

8  Anthony Giddens, Modernligin Sonuglar: (Ayrmt1 Yaymlari, istanbul 2018) 18.

9 Hakan Karakehya, ‘Modern Cezalandirma Sistemlerinin Biiyiik Anlatilar’ (2008) 66 (1) Istanbul Universitesi
Hukuk Fakiiltesi Mecmuasi 88. Buna karsin, ikinci diinya savasindan sonra, diinyay1 modernligin de tesine
gotiiren yeni bir siirecin basladigi da ileri siirtilmektedir. Yeni bir siirecin i¢inde oldugumuzu ileri siiren
yazarlarin énemli bir kesimi ise, bu siireci postmodern donem olarak adlandirmaktadirlar. Postmodern
kavraminin igerigi konusunda ayrimtili bilgi i¢in bkz. Jean Frangois Lyotard, Postmodern Durum (Vadi
Yayinlari, Ankara 2000) 144 vd.
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ahlak normu séylem boyutunda hiimanizm iken ger¢ekte modernizmin ikinci bir yiizii
oldugu da goriiliir. Nitekim bu aydinlik ¢ag, aslinda karanlik olan bir diger yoniiyle,
baski altina alma ve disipline etme ¢agidir.'

Esasinda modernlesme siireci 16. yiizyilda baslayip giiniimiize kadar devam eden
kapitalizme doniisme siireci ile de kesismektedir.!' Fabrika tiretimine ge¢is 6ncesinde
ticari nitelikte olan kapitalizme doniisme siireci bu evrede siai bir boyut ve nitelik
kazanmigtir.'> Bu siirecin belli baz1 yapitaglari bulunmaktadir. Katoliklik reformasyon
yoluyla akla uygun bir bigimde yorumlanmis, dinsel kozmolojinin yerini bilim almas,
yasama ekonomi egemen olmus, kentler 6n plana ¢ikmis, monarsi ve oligarsiler
yikilarak siyasal sistemler demokratiklesmeye baglamis ve ulusal/sinifsal yeni tiirden
kimlikler toplumsal biitiinlesmede belirleyici rol oynamaya baglamistir.'?

Modern donemde toplum kendi mesruiyetini herhangi bir dis otorite olmaksizin kendi
rettigi ilkelere dayandirmaya baglamistir.'* Bu ilkeler bilim yoluyla tiretilmektedir.'
Bu anlamda modern donemde, toplumsal diizenin, modern 6ncesi donemde mesruiyetini
aldig1 baz1 geleneksel yapilar degerini kaybetmeye ve mesruiyet kaynagi olma 6zelliklerini
yitirmeye baslamislardir. Bu baglamda Bauman’in “akigkan modernite” kavramindan
da bahsetmek gerekir. Bauman, postmodern siire¢ olarak da ifade edilen 20. yiizyilin
ikinci yarisindan itibaren yasanan degisim siirecini, “akigkan modernite” olarak
nitelendirmektedir. Akiskan tanimlamasi toplumsal olarak kabul edilmis genel-gecer
kurallarin olmayisi anlamina gelmektedir. Yani Bauman’a gore postmodern donem,
toplumsal yapinin “kat1” bilesenleri olarak kabul edilebilecek dini ve geleneksel kurallari
yok saymakta; bir nevi onlar1 “akiskan’lastirmaktadir. Nitekim ger¢ekten postmodern
donemde goreceli bir dogru anlayigi hakim olmus ve bu durum kurallarin toplumsal
diizeyde uygulanisini anlamsiz hale getirmistir. Bununla birlikte Bauman, modernizmin

10  Foucault (n 5) 325.

11 Bu baglamda modern siireci, toplumsal sonuglar1 bakimindan ii¢ alt safhaya ayirarak inceleyen yazarlar
bulunmaktadir. Ornegin Ozcan’a gore bunlardan birincisi ticaretin ortagad tarim ekonomisini degisiklige
ugratmasti olarak erken modernlik safhasi, ikincisi belirgin sekilde kendisini sanayi devrimiyle a¢iga vuran
kapitalist toplumun tipik 6zelliklere biiriindiigii yiiksek modernlik safhasi ve Ggtinciisii kapitalizmin tekelci
bir asamaya ulagmastyla gelisen bir toplumsal formasyon olarak kitle toplumu safhasidir. Mehmet Tevfik
Ozcan, Modern Toplum ve Hukuk Devleti (XII Levha Yaynlari, Istanbul 2008) 50 vd.

12 Aylin Yonca Gengoglu, ‘Ticari Kapitalizmden Sanayi Kapitalizmine: Merkantalizm, Liberalizm ve Marksizm’
(2013) 7 (14) Toplum Bilimleri Dergisi 86.

13 Gencay Saylan, Postmodernizm (imge Kitabevi, Ankara 2016) 73, 74.

14 Bubaglamda 6rnegin bilim, bilginin tek kaynagi olarak gériilmeye baglanmis, modern 6ncesi donemlerde
toplum igerisinde gecerliligi kabul edilen teolojik ya da metafiziksel bilgiler tamamen yadsinmistir. Bu
konuda ayrica bkz. Karakehya (n 9) 89 vd.

15 Saylan (n 13) 73, 136.
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de en basindan beri aslinda katilar1 akiskanlastirma yani gelenekten kurtulma siireci
oldugunu ileri siirer. Modernizm, tek ve evrensel bir ger¢ek oldugunu 6ne siirmektedir.
Bu gergege ise ancak kutsal olanin diinyevilesmesi, gelenek egemenligine son verilmesi,
tlim inang ve bagliliklardan kurtulunmasi yoluyla ulasilabilecektir.'® Bununla birlikte
modernizm, kurtuldugu gelenek, inang ve baglhiliklarin yerine, yeni ve daha gelismis
kurallar koymak hususunda da oldukga istekli ve kararlidir. Kisacasi postmodernizmin
problemi tiim toplumsal kurallar iken modernizmin problemi kendisinden hemen 6nceki
donemin kurallaridir. Postmodernizm mutlak dogruyu ve dolayisiyla tim kural ve
gelenekleri reddeder ve yine insanoglunun mutlak dogruya ulasmasinin miimkiin olmadig
diistincesinden hareketle, reddettigi gelenek ya da kurallarin yerine yenilerini koyma
gibi bir istek ya da ¢aba da gdstermez. Modernizmin ge¢mis kurallar1 kaldirarak yerine
yeni kurallar koyma isteginin altinda ise aydinlanma diisiincesinden kaynaklanan, zaman
icinde degigme ihtiyaci duyulmayacak, diinyay1 daha 6ngoriilebilir hale getirecek yeni
kurallar bulma ve iiretme istegi ile bunun gergeklesebilecegine olan inang yatmaktadir.!?
Modernizme gore hareketi kisitlayan ve girisimleri engelleyen kurallar terk edilmelidir.
Bu terk edis, en basta ekonomik iligkileri, kendilerine ayak bagi olan ev-aile iligkilerinden
ve etik sorumluluklardan kurtarma anlamina gelmektedir.'® Mali kaynaklarin kapitalizme
uygun bir bigimde kullanilmasina engel olan birtakim bagliliklardan kurtulunmasi ve
yerine buna elverisli yeni kurallarin ihdas edilmesi gerekmektedir. Nitekim bu donemde
Hristiyanlik’ta bir reform hareketi baglamis ve Protestanlik mezhebi ortaya ¢ikmustir.
Protestanlik mezhebi kilisenin uygulayageldigi gelenekleri terk etme yoluna gitmistir."”

Terk edilen kurallarin yerine yenilerinin tesis edilebilmesi i¢in bireyler iizerinde daha ¢ok
miidahaleye ve gozetime ihtiyag bulunmaktadir. Bu baglamda modern devletin toplumsal

16 Zygmunt Bauman, Akigkan Modernite (Can Sanat Yayinlari, Istanbul 2017) 27. Bu durumun en belirgin
orneklerinden birini, modern dénemde aragsal aklin toplumsal yasama hakim kilinmasi olusturur. Nitekim
modern donemin yeni anlayisina gore “akilci olan faydali olandir.” Bu durumu Horkheimer su sekilde
ortaya koyar: “siradan bir insana akil teriminin anlamini agiklamasini isteyin, hemen her zaman bir
duraksamayla sikintili bir ¢aresizlikle karsilagirsiniz... gene de cevap vermek i¢in sikistirildiginda, akla
uygun seylerin yararli seyler oldugunu ve her akla uygun insanin da kendisine neyin yararli oldugunu
bilmesi gerektigini soyleyecektir... Bu akil tanimi ne kadar masum ya da yiizeysel goriiniirse goriinsiin,
bati diigiincesinde son yiizyillarda meydana gelen derin bir degismenin belirtisidir.” Max Horkheimer, 4ki/
Tutulmas: (Metis Yaymlari, Istanbul 2005) 54 vd.

17 Modern diisiincede bilim sayesinde insanlik i¢in en iyi olan tespit edilecek, bu en iyi olana ulasmak i¢in
bilimsel yontemler gelistirilecek, amaglarin gergeklestirilmesiyle de kiiresel ¢apta mutluluk ve refah
saglanacaktir. Dolayisiyla modern diisiincede, akilcr olan ve deneysel bilgiye dayanan faydali olandir,
diistincesi hakimdir. Karakehya (n 9) 90.

18 Bauman(n 16)27.

19 Max Weber’in, kapitalizmin gelisimini protestan ahlakinin yayginlagsmasina bagladigi eseri i¢in bkz. Max
Weber, Protestan Ahlaki ve Kapitalizmin Ruhu (Ayrag Yayimevi, Ankara 1999) 133-158.
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hayatin her alanina miidahale ettigi, miidahale ettigi bu alana iliskin kural ve standartlar
getirdigi, bunlara uymayanlar bakimindan ise etkili yaptirmlar 6ngordiigii gézlenmektedir.
Getirilen bu kurallarin toplum nezdinde benimsenmesi ve uygulanmasi miidahale ve
gbzetim ile miimkiin olacaktir. Modernizm, ¢alisma alanlari basta olmak {izere tim
alanlarda yeni ihdas edilen kurallarin uygulanmasini hedeflemekte ve bireylerden bu
kurallar dogrultusunda 6ngoriilebilir ve tekdiize davranislar beklemektedir. Modernizm
bu nedenle tiim sira digiliklarin karsisinda durur. Sira digiliklarin engellenebilmesi i¢in
yogun gozetim gerekmektedir. Gozetim dogrudan ya da dolayli yoldan gerceklestirilebilir
ve bireyler hakkinda bilgi toplanmasi ve kontrolii {izerine kuruludur.’ Ekonomi ve is
hayatinda fordizm, bireysel kimliklerin tamamen kap1 digar1 birakildig1 biirokrasi,
panoptikonlar ve toplama kamplari sira digiliklarin kargisinda durusun en 6nemli araglaridir.?!

Modern stirece hakim anlayisa gore, insan kendisi ve doga ile ilgili bilgisini devamli
olarak artiracak; boylelikle dogay1 ve doganin bir pargasi olan insani devamli insanligin
¢ikar1 dogrultusunda doniistiirecek ve tarih devamli olarak ileriye dogru akacaktir. Bu
anlayigin modern diisiince akimlarina olduk¢a iyimser bir karakter kazandirdigi
goriilmektedir. Modern diisiinceye gore insanlik daima iyiye gidecektir. Modern dénemde

gortilen yogun anayasacilik hareketlerinin de bu iyimserligin sonucu oldugu sdylenebilir.**

Modernizm igin bilim oldukca énemli bir konumdadir. Insanin akil ve bilim yoluyla
giderek evrene hakim olacagi, toplumu akla uygun olarak diizenleyecegi ve nihayetinde
ideal bir diizen ortaya koyacagina inanilmaktadir. Bu inan¢ modern dénemde bilhassa
entelektiiel kesimin bir “yasa koyucu” rolii benimsemesine ve yukarida soz edildigi
gibi modern cagda terk edilen gelenek ve kurallarin yerine yenisinin koyulmasi
hususunda biiytik bir istek ve hatta sorumluluk duyulmasina yol agmistir.>> Bu donemde
hukuk da modernlesmeden etkilenmekle birlikte ayn1 zamanda modernlesmenin bir
araci olarak da kullanilmis; aragsal bir hale dontismiistiir.2*

20 Giddens (n 8) 62.

21 Bauman (n 16) 54-55.

22 Saylan (n 13) 20, 74. Bu baglamda 19. yiizyilda toplumsal ve politik yasamin merkezinde bulunan
yaklagimlardan birisi de “evrimci teori”dir. Bu teoriye gore; toplumlar degismek ve gelismek zorundadir.
Bir toplumun degismesi kaginilmazdir ve degisimin oldugu yerde ise her zaman i¢in gelisim, yani pozitif
bir hareketlilik vardir. (Evolutionism Maddesi) Gordon Marshall, ‘Evolutionism’, Oxford Dictionary of
Sociology (Oxford University Press, New York 1998) 208.

23 Bauman’in entelektiiel rol iizerinden modernizm ve postmodernizmi yorumladig1 eseri i¢in bkz. Zygmunt
Bauman, Yasa Koyucular ile Yorumcular (Metis Yayinlari, Istanbul 2017) 11.

24 Metin Tirkmen, Modernlesme ve Hukuk Tiirkiye'de Ceza Adalet Sistemi ve Denetimli Serbestlik (Dogu
Kitabevi, Istanbul 2018) 109-111.
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3. Modern Siirecin Temel Unsurlari
3.1. Genel Olarak

Modern siirecin temel unsurlari ve modern donemin karakteristigi hususunda pek ¢ok
farkli goriis ileri siiriilmiis olsa da ¢alismamizda modern siirecin temel unsurlari;
sanayilesme, sanatsal-kiiltlirel degisim ve aydinlanma tizerinden incelenecektir.
Gergekten de bagkaca bir takim 6zellikleri olsa da modern siirecin bu ii¢ 6nemli sacayagi
tizerine insa edildigi sdylenebilir.?® Bu baslikta bu ti¢ temel unsur incelendikten sonra,
bir sonraki baglikta modern siirecin kamusal cezalandirmaya etkili alt unsurlari ele
almacaktir. Modern siirecin unsurlarini bu sekilde temel unsurlar ve cezalandirmaya
etkili diger unsurlar diye ayirarak incelememizin sebebi, modern siirecin kamusal
cezalandirmaya etkisini incelerken, ayni zamanda modern siirecin temel esaslarina
iligkin bir bakis acis1 olugturma amacinda olmamizdir. Nitekim modern siire¢ temel
unsurlari1 bakimindan net olarak anlagilmadik¢a, kamusal cezalandirmanin hangi
kosullar altinda degisime ugradigini belirlemek de zorlasacaktir. Bu nedenle temel
unsurlar1 ayrica ele alip vurgulamak gerektigi kanaatindeyiz.

3.2. Sanayilesme

Modernizmin en 6nemli belirleyici unsurlarindan biri sanayilesmedir. Sanayilesme
makinelerin merkezi rol oynadigi, cansiz maddi gii¢ kaynaklarinin mal iiretiminde
kullanimini ifade eder.?® Gergekten sanayilesme ile birlikte makineler ile yapilan tiretim
insan eli ile yapilan iiretimin yerini almistir. Gili¢ kaynagi olarak insan ve hayvanlar
yerine su ve buhar giicii kullanilmaya baslanmis; sanayi devrimini baslatan mekanik
¢ikrik ve dokuma makinelerinin kullanimi ile birlikte deniz asir1 ticarete yonelinmis
ve bu durum da yeni teknolojik gelismelere 6nciiliik etmistir.” Sanayilesme siireci 18.
ylizyilda zirvesine ulagmis ve bu yiizyilda sanayi devrimi meydana gelmistir.?® Sanayi
devriminin 1700’lerin ikinci yarisinda Ingiltere’de gergeklestigi kabul edilir. Devrim
Ingiltere’den baslayarak 6nce tiim Avrupa’ya sonrasinda ise diinyaya yayilmistir.’

Modernizm bir donanim ¢ag1 olarak ifade edilir. Nitekim mekani; biiyiikk makineler,
biiyiik alanlara yayilan fabrikalar ve ¢cok sayida isciyle fethetmek ve miilkiyeti bu

25 Hakan Karakehya, “Tanzimat Sonrast Osmanl Devletinin Kamusal Cezalandirma Sisteminde Yasanan
Degisim’, Prof. Dr. Nevzat Toroslu’ya Armagan (Ankara Universitesi Yayimlari, Ankara 2015) 575.

26  Giddens (n 8) 60.

27  Georg Fulberth, Kapitalizmin Kisa Tarihi (Yordam Kitap, Istanbul 2011) 149.

28  Giilten Kazgan, Iktisadi Diisiince veya Politik Iktisadin Evrimi (Remzi Kitabevi, Istanbul 2000) 70.
29  Durmus Giinay, ‘Sanayi ve Sanayi Tarihi’ (2002) (31) Mimar ve Miihendis Dergisi 1.
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sekilde sahiplenmek erken modernizmin en zorlayici arzusu olarak karsimiza ¢gikmaktadir.
Zenginlik ve iktidar, kdmiir ve demir gibi mekéana bagli seyler ile iligkilidir.*® Stiphesiz
modernizmin bir donanim ¢ag1 olmasinda sanayi devriminin etkileri biiyiiktiir. Sanayi
devriminin baslarinda iiretim mekana bagli bilylik makineler ile ve yine mekana bagli
hammaddelerle gergeklestirilmektedir.

Fabrikalarin biiyiik alanlara yayilmasinin sonucu olarak is yeri / konut ayrimi ortaya
¢ikmustir. Nitekim sanayi devrimi 6ncesinde tarimsal {iretim de zanaat tiretimi de
iireticilerin konutlarmin yakininda yer alan iiretim alanlarinda gerceklestirilmektedir. Is
yeri / konut ayrimu ile birlikte kentler gelismis ve kent toplumu ortaya ¢ikmustir. isciler
sabah konut alanlarindan is yerlerine seyahat etmeye baslamis ve bu durum ulagim
hareketliliginin yogunlasmasina neden olmustur.>' Sanayi alanlar1 eski kentlerin diginda,
enerji kaynaklari, ulagim imkanlari, insan kaynag: ve hammaddenin sunumunun ucuz
ve kolay oldugu yerlerde kurulmustur. Uretim etkinlikleri buhar giiciiniin de etkisi ile
belirli bolgelerde yogunlasmis ve yonetim hizmetleri de bu bolgelerin etrafinda birikmistir.
Boylelikle bu bdlgelerin etrafinda is¢i kentleri kurulmus ve kentlesme ortaya ¢ikmaya
baglamistir.*? 19. yiizyilin baglarinda niifusun 6nemli bir ¢ogunlugu sanayide ¢alismaya
baglamis, tarimda da makinelesmenin ger¢eklesmesi ile birlikte kiiciik toprak sahipleri
topraklarini satarak kentlere go¢ etmistir. Kentlere dogru hizli bir bicimde gergeklesen
bu gde, kentlerde bazi alt yap1 sorunlarinin meydana gelmesine neden olmustur.

Bu sirada kapitalizm de 16. yiizyildan itibaren Kuzeybat1 Avrupa’da kendini gostermeye
baglamis 19. yiizyila gelindiginde ise sanayi devrimi ile olgunlasarak yeni bir asamaya
girmistir. 19. yiizyilin ikinci yarisindan itibaren yaygin toplumsal diizen sanayilesmis
kent toplumu olarak karsimiza ¢ikar. Emegini kiralayarak yasamini siirdiiren emekgi
kesim de bu asamada ortaya ¢ikmaktadir.** Sanayilesme ile birlikte emek ve emegin
kaynagi olan beden 6nem kazanmistir. Bunun yaninda bedenden maksimum faydanin
saglanmasi amac¢lanmis ve bu durum sanayi toplumuna uygun mekanik bireyler
olusturulmasi amacini ortaya ¢ikarmistir.

3.3. Sanatsal ve Kiiltiirel Degisim

Modernizm kavrami sanat alaninda, 19. ylizyilin sonlarinda ortaya ¢ikip giderek hakim
bir duruma gelen belli bir sanatsal estetik anlayisini ifade etmektedir. Bu estetik anlay1s

30 Bauman (n 16) 173.

31 Giinay (n29) 1.

32 Rusen Keles, Kentlesme Politikast (imge Kitabevi, Ankara 2016) 37, 44.
33  Saylan(n 13) 9.
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toplumun sanayilesmesi siirecinde olusmustur ve “modern sanat” olarak ifade edilir.**
Modern dénemde sanatsal ve kiiltiirel degisim konusunu incelerken iki ayr1 kavram
kullanmak faydali olacaktir. Bunlardan ilki yukarida s6z edilen “modern sanat” kavramidir.
Ikinci kavram ise “modernizm dénemi sanati” olarak adlandirilabilecegimiz 17. yiizyildan
20. ylizyila kadar siiren modernlesme siirecindeki sanat anlayisini ifade etmektedir.

Modernizm 6ncesinde Tanri’nin yiiceligini anlatmak iizerine sekillenen estetik anlayist,
modernizm siirecinde Ronesans ile realizm ilkesi gercevesinde sekillenmeye baglamistir.
Sanattaki realizm akiminda gergek aramir ve sanat yoluyla ifade edilir. Modernizm 6ncesi
donemdekinin aksine gergek aritilmaz, kuvvetlendirilmez ve oldugu haliyle ifade edilir.*®
Aydmlanmanin temel argiimam olan akil ve bilimin istiinliigii ve gergekligin akil ve bilimle
kavranabilecegi diisiincesi sanata da yansimustir. Sanat¢imin eseri ile estetik bir deger ortaya
koyabilmesi i¢in akil ve bilim ile kavranabilecek gercekligi basar ile yansitmasi gerekmektedir.
Bu nedenle anatomi bilgisi ve perspektif gibi hususlar Rénesans donemi sanat i¢in oldukga
onemlidir. Yalmzca gorsel sanatlarda degil edebiyatta ve miizikte de realizmin etkileri goriilmiigtiir.
Edebiyatta insana 6zgii gercek sorunlar ve durumlar anlatilmig; miizikte ise dogay1 anlatan ve
insan algisini harekete gecirmesi beklenen pek ¢ok eser verilmistir. Tiim bu alanlarda icra edilen
sanat i¢in “klasik” tabiri kullamlmustir ve klasik sanat estetigi, evrensel ve nesnel oldugu kabul
edilen gergekligi tammlamak iizerine kuruludur. Modernizm donemi sanat anlayiginda gegmisi
kutsamak reddedilmis; akil ve bilim tizerine bugiinii ve gelecegi kurmaya ehemmiyet verilmistir.*®
Bu donemde sanat tiirii fark etmeksizin sanatgilarm, eserlerinde yasanan gercek toplumsal
olaylar1 yansittig1 goriilmektedir.*” Toplumsal gercekligin bu denli yansitilmasi da realizmin bir
gergeklesme bigimi olarak degerlendirilebilir. Yine bu dénemde hiimanizm diisiincesi neticesinde
bedene ve bedenin estetigine 6nem verilmeye baslamig ve bu durum bilhassa gorsel sanatlarda
beden uyumu ve giizelligin oldukga énemli hale gelmesine neden olmusgtur.®

Ote yandan bilhassa modern dénemin baslangicinda Katolik Kilisesi de Protestan
reformasyonu ile sanat aracilifiyla fikirlerini tekrar giiclii bir sekilde yayarak miicadele
etmeyi denemis ve yeni dini coskularin duyulmasini saglamak iizere pek ¢ok sanat
eserinin yapilmasina 6nayak olmustur.*

34 Saylan (n 13) 80.

35  Adnan Turani, Diinya Sanat Tarihi (Remzi Kitabevi, Istanbul 2013) 513.
36 Saylan (n 13) 81-85, 132.

37  Eric Hobsbawm, Devrim Cagi (Dost Kitabevi, Ankara 2013) 277.

38 Bogos Zekiyan, Hiimanizm (Insancilik) Diisiinsel I¢lem ve Tarihsel Kokenler (Inkilap Kitabevi, Istanbul
2005) 46.

39  Stephen Farthing, Sanatin Tiim Ovykiisii (Hayalperest Yaymevi, istanbul 2012) 212, 213.
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Bu dénemde kapitalizmin gelismesi ve sanayi devrimi ile sanat {irinleri de metalagmaya
baslamis, sanat¢i sanat alanindaki varligini siirdiirebilmek i¢in diger sanatgilar ile
rekabet haline girmis ve bu rekabet 6zgiinliik ihtiyacini1 da beraberinde getirmistir. Bu
Ozgiinliik ihtiyacinin da etkisiyle, 19. ylizyilin sonlarina dogru ortaya ¢ikmaya baslayan
ve “modern sanat” ad1 verilen akim, klasik sanatin gerg¢ek¢i yaklagimini yadsimstir.
Bu akima gore realist ve yansimaci estetik pasiftir ve sanat¢iya sanatinda hareket alani
tanimamaktadir.* Kavramsal olarak “modern sanat” olarak tanimlanan sanat akiminin
estetik anlayis1 da gercekligin yansitilmasi tizerine kuruludur. Fakat bu gerceklik
evrensel gerceklikten ziyade sanat¢inin kendi diisiince ve duygu diinyasinda algiladig:
gergekliktir. Sanat¢1 gergekligi oldugu hali ile degil gecip giden andan kendisinde
kalan izlenim araciligi ile aktarmaktadir.*!

Modernizm déneminin sanat ve kiiltiiriinde aydinlanma felsefesi belirleyici bir
konumdadir. Kiiltiir ve devlet arasinda da kuvvetli bir baglant1 vardir. Akil ve bilime
dayanan kiiltiiriin halka benimsetilmesinin, modernizmin ¢iktilarindan sayilan ulus
devletin ana iglevlerinden biri oldugu kabul edilir. Bu kiiltiir, akil ve bilime dayanmasi
nedeniyle “yiiksek” olarak da kabul edilmektedir. Yiiksek kiiltliriin topluma

benimsetilmesi sorumlulugu devlet ile birlikte aydinlara da verilmistir.*?
3.4. Aydinlanma

Aydinlanma, Bat1 Avrupa’da 17. ve 18. yiizyillarda ortaya ¢ikmis diistinsel akim olarak
ifade edilebilir. Aydinlanma diistincesi kapitalist doniisiim ve dolayisiyla modernlesme
siirecinde ortaya ¢ikmistir. Bu baglamda aydinlanma; modern siirecin belirli bir
donemine hakim olan diisiinme bi¢imini, bu biiyiik ve total doniisiimiin kiiltiirel
ozelliklerini ifade eder.* Ancak aydinlanmanin asil etkisi, kamusal faaliyetlere ve
hatta biiylik oranda bireysel yasama akil yoluyla elde edilen bilimsel bilginin hakim
kilinmasinda gorliir.*

Aydinlanma felsefesine gore insanlik, akilcilik ve iyimserlik araciligiyla tarihin ileriye
akisin1 hizlandirabilecek ve bunu gergeklestirme hususunda goniillii olacaktir. Ozgiirliik,
esitlik, hiimanizm aydinlanmanin temel degerleridir.* Aydinlanmanin temel degeri

40 Saylan (n 13) 87, 95.

41 Farthing (n 39) 316.

42 Saylan (n 13) 56.

43 Saylan (n 13) 36, 144, 147.

44  Karakehya (n 9) 89 vd.

45  Dorinda Outram, Aydinlanma (Dost Kitabevi, Ankara 2007) 83.
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olarak soz ettigimiz 6zgiirliigiin tanim1 yine akilciliga dayanmaktadir. Modern donemin
Ozglirliigl, postmodern donemin 6zgiirliikk taniminin aksine haz odakli degil akilcilik
odaklidir. insanin akilc1 davrandigi oranda 6zgiir olacag: iddia edilir. Bu tanim
insanoglunun kendisini belli 6l¢iide sinirlamasini da gerektirmektedir.*® Kant,
“Aydinlanma Nedir?” sorusuna verdigi meshur cevapta aydinlanmay1 yabanci bir
yonlendirmeye bagli kalmadan kendi aklin1 kullanmak olarak tarif eder ve insanoglunun
o doneme kadar kendi aklin1 kullanma sans1 ve istegi olmadigindan iiziintii ile bahseder.
Bununla beraber aklin kamuoyu 6niinde ve kamu yararina agik bir bigimde kullanilmasinin
kesinlikle sinirlanmamasi gerektiginden s6z ederken diger bir yandan ise aklin 6zel
kullaniminin sinirlandirilabileceginden bahseder. Kant’a gore aklin kamusal
kullanimindan kasit bir kimsenin diisiincesini kamu ile onlara faydali olmasi diigiincesiyle
paylagmasi iken; aklin 6zel kullanimi kisinin kendi isi ¢ergevesinde kendisine teslim
edilen kamusal bir hizmeti yerine getirmesidir. Ikincisinde akil kullanimi simirlandiriimali,
itaat esas olmalidir. Bireyin kamusal nitelikli bir gérevini yerine getirirken itaatkar
olma yiikimliiligi bulunur. Fakat bu kamusal goreve iliskin elestirel diisiinceleri
mevcutsa; bu diisiinceleri dile getirme konusunda da miimkiin oldugunca 6zgiir olmasi
gerekmektedir. Nitekim elestirilerini kitle karsisinda dile getirmesi aklin kamusal
kullanimidir. Kant’in bu aydinlanma tanimindan; aydinlanma siirecinin, iktidarin
“Diisiinme itaat et!” yaklasimindan “Itaat et ve istedigin kadar diisiin!” yaklasimima
yonelmesi oldugu sonucuna varilmaktadir.*’ “Aydinlanma nedir?” sorusuna aydinlanmaci
bir diislintir tarafindan verilen bu cevap bireylerin bir yandan titizlikle itaat ederlerken
diger bir yandan nasil 6zgiirce diisiinmeye cesaret edebileceklerine net bir cevabi

olmamasi bakimindan elestirilmistir.*®

Aydinlanma diislincesine gore insanoglu akil ve bilim yoluyla dogaya hakim olarak
ozgiirlesecektir. Insanoglunun dogaya hakim olmasi ona baski kurmasi anlamina
gelmektedir. Bu diisiince bir nesneye herhangi bir sekilde baski kurma yoluyla
ozgiirlesmenin miimkiin olmayacagt bakimindan elestirilmistir. Ayrica doga iizerinde
bask1 kurma isteginin insan tizerinde baski kurmaya da doniisebilecegi degerlendirilmistir.
Insanoglunun, insan iizerinde baski1 kurmasi aragsal akil ile miimkiin olmaktadur.
Aragsal akil, aklin; amaci sorgulamak i¢in degil yalnizca belirlenen amaca gotiirecek
en dogru yollarin tespit edilmesi i¢in kullanilmasini ifade eder. Modernizm 6zelinde

46 Saylan (n 13) 41, 57, 123.
47  Immanuel Kant, Aydinlanma Nedir? <https://www.istabip.org.tr/site_icerik/2017/haberler/kasim/aydinlanma
nedir_kant.pdf> accessed 13 June 2019 2.

48 Michel Foucault, ‘Aydmlanma Nedir?’ (2005) 10 (38-39) Liberal Diisiince 235.
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amag, dogaya hiikkmetmektir. Dogaya hilkmetmenin ne kadar rasyonel oldugu
sorgulanmaksizin dogaya ne sekilde hiikkmedilebilecegi hususu iizerine odaklanilir.
Dogaya hiikmetmek i¢in yukarida da soz edildigi gibi, onun bir pargasi olan insana
da hitkkmedilmesi gerekmektedir. Yine kimi diisiiniirler aydinlanma felsefesinin kendini
koruma iggiidiistine dayal1 bir akil kullanimini ifade ettigini sdylemektedir. Boyle bir
durumda akil, aragsal bir konuma indirgenecek ve aragsal akil herhangi bir etik deger
g6zetmeksizin kendini koruma iggiidiisii ile siddete ve terdre yonelebilecektir.* Nitekim

insanlik modern dénemde bu tiirden pek ¢ok kiyima taniklik etmistir.

Aydinlanma diisiincesi insanoglunun bilim araciligtyla her tiir sorunu ¢dzebilecegi ve
boylelikle neredeyse diinyada cennetin yasanacagi diigiincesini temel almaktadir.
Aydinlanma felsefesi gercege akil ve bilim yoluyla ulasilabilecegini ve bu bilginin
akil ve bilim yoluyla ulasilmasi dolayisiyla evrensel oldugunu ifade eder.’® Aydinlanma
felsefesine gore bilgi kadar ahlak ve hukuk normlart da evrenseldir. Toplum igin olmasi
gereken kurallarin akil ve bilim yoluyla tespit edilebilecegi ve ayni sekilde bu kurallarin
da evrensel olacagi iddia edilmistir.>' Aydinlanma felsefesi yasami, bilimin yol
gostericiligi ve akil ile yeniden kurgulamak gerektigini soyler.

Aydinlanmanin amaci insanin 6zgiirlesmesi ve yiicelmesidir. Bu amaca ulagsmak i¢in de
insanlarin akla uygun davranmasi gerekmektedir. Bu bakimdan 6zgiirliige ulasma amaci
yolunda insan da ara¢ konumuna gelmektedir.> Kant’m aydinlanma taniminda aklin
kamusal kullanimi i¢in 6rnek verilirken “bir bilginin, bilgisini ya da diistincesini yani
aklm, onu izleyenlere, okuyanlara yararh olacak bir bigimde sunmast” 6rneginin verildigi;
diistincesini sunan kisi i¢in “bilgin” vurgusu yapildigi goriilmektedir.>* Kant ile aym
donemde “Aydinlanma Nedir?” sorusunu cevaplayan Moses Mendelsshon’n da aydinlanmay1
“insan aklinin kullanimina iliskin hentiz tamamlanmamis ve herkese acik olmasi gereken
egitim siireci” olarak tanimladigi goriiliir.>* Bu durum aydinlanmanin segkinci bir yapisi

49  Saylan (n 13) 159, 161.

50 “Modernizmin en 6nemli 6zelliklerinden birisi umutvar bir siire¢ olmasi ve tiim insanlik i¢in mutluluk
getirecek bilyiik projeler tiretmesidir. Bu biiyiik projeler biiyiik anlatilara dayanir. Bilyiik anlatilar ise en
azindan sdylem olarak bilimsel verilerle ortaya konulan ve biiyiik projelerin diistinsel temelini olusturan
sosyal teorileri ifade eder. Ornegin, sadece gozlem ve deneye dayanan bilginin diinyay1 mutluluk ve refaha
gotiirebilecegi diisiincesi, pozitivizmin bir biiyiik anlatisidir. Bu biiyiik anlatilar kendilerine tezat olusturan
ve kendilerini yanlislayan alt anlatilart her zaman i¢in dislar ve kabul etmezler. Bunu yaparken de modernizmin
biiyiik anlatilart “¢linkii ben bilimselim” argiimanindan gii¢ alirlar.” Karakehya (n 9) 94.

51 Evrensellik vurgusu igin bakiniz. Kant (n 46) 3.

52 Saylan (n 13) 58, 134, 163.

53 Kant (n 47) 2.

54 Outram (n 45) 18.
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oldugunu diisiindiirmektedir. Neyin dogal, akla yatkin ya da iyi oldugunu bazi kimselerin
digerlerinden daha iyi bildigi kabul edilmektedir ve daha iyi bilenler digerlerinin de
kendilerinin bulundugu asamaya gelmesi i¢in rehberlik edeceklerdir. Bu asamaya kadar
ise modernligin tam tiyelik hakki sadece daha iyi bilenlere aittir.>> Gergekten insanin akil
ve bilim yoluyla 6zgiirlesmesi beklenmektedir fakat bir yandan da o zamana kadar insanlarin,
aklin1 yabanci bir yonlendirme olmaksizin kullanmayi hig tecriibe etmediginden s6z
edilmektedir. Bu durum, o zamana kadar kendi aklin1 hi¢ kullanmamus ve bilim ile hi¢bir
temasi olmamus kisilerin egitilmesi gerekliligini ortaya ¢ikarir. Gergekten aydinlanma
cagimn disiiniirleri, insanligin akil ve bilim 151831inda devam eden 6zgiirliige dogru
doniisiimlerinin, halihazirda akil ile iletisim halinde olan ve bu iletisimleri vasitasiyla
gergegi bilenlerce yonlendirilmesi hususunda hemfikirdir. Yani aydinlanma diisiincesi
tarafindan halihazirda gercegi ya da ona nasil ulagabilecegini bilen ve azinlik durumunda
olan “aydmlanmig” bir kitle oldugu kabul edilir. Toplumun geri kalan kisminin ise bu kitle
tarafindan aydinlatilmasi gerekmektedir. Béylelikle onlar da modern dénemin ilkelerini
benimseyeceklerdir. Yukarida da s6z edildigi gibi aydinlanma akil ve bilim yoluyla dogay1
kontrol altina almay1 ve boylelikle onu 6ngoriilebilir hale getirmeyi planlamaktadir. Halkin
“gercegi ya da ona nasil ulagilacagini” bilenler tarafindan egitilmesi; doganin bir parcasi
olan insanin da kontrol altina alinmasi anlamina gelmektedir.*® Bu durum toplumun ¢ikarma
olan hususlarm belirli gruplar tarafindan belirlenmesini ve bu ¢ikarlarin gergeklesmesi i¢in
toplumdan tek beklenen seyin disiplin becerisi olmasi sonucunu dogurur.’” Bu ¢ag boylelikle
yukarida da soz edildigi gibi bir disipline etme ¢ag1 haline gelmekte ve tiim toplumsal

kurumlar bu ¢er¢evede gelismektedir.

Aydinlanmanin bir diger 6nemli unsuru ilerlemeci tarih felsefesinin hakim olmasidir.
Aydinlanma felsefesine gore toplum devamli ileriye dogru asama kaydederek nihai olarak
ideal toplum diizenini bulacaktir. Bu donemde ortaya ¢ikan tiim akimlar da, ideal tahayyiilleri
farkli da olsa (Marksizim ve Liberalizm gibi) ideal toplum diizenine yonelmislerdir. Nihai
olarak ideal diizene ulasilacag diisiincesi “mutlak gergeklik” kavramimi dnemli kilmaktadir.
Mutlak gergeklik ise akil ve bilim ile ulagilacak bilginin, zamandan bagimsiz ve evrensel
olacagina duyulan inang neticesinde miimkiin gériinmektedir.>

55 Paul Wagner, Modernligin Sosyolojisi (Ayrint1 Yaynlari, Istanbul 2005) 35.

56 Bubaglamda modern donemin iktidarlarinin bilimsellik vurgusuyla kendilerini temize ¢ikardigi ve en anti-
demokratik uygulamalarmi bu vurguyla bireylere kabul ettirmeye ¢alistigi goriilmektedir. Dolayisiyla
modern donemde bilimin asir1 yiiceltilmesi, zaman zaman demokratiklesmenin de 6niinde bir engel
olusturmustur. Karakehya (n 9) 94 vd.

57 Bauman (n 23) 83, 91.

58 Saylan (n 13) 135, 145.
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Son olarak belirtmek gerekir ki; dogal hukuk anlayis1 da aydinlanmanin bir sonucu
olarak ortaya ¢ikmistir. Nitekim doga aydinlanma doneminde bir etik standart olarak
benimsenmis ve “dogal” olanin iyi oldugu kabul gérmeye baglamistir.** Dogal hukuk
anlayisinda, bireylerin dogustan bir takim haklarla birlikte dogduklar1 diisiincesi
hakimdir. Dogal hukuk anlayisini savunan Locke ve Rousseau gibi diisiiniirler tarafindan
toplum so6zlesmesi teorileri gelistirmis ve bunun neticesinde cezalandirma yetkisi
dayanagini; devletin, tanrisal iradenin diinya iizerindeki temsilcisi oldugu inancindan
almak yerine bireyler arasinda yapilan bir sézlesme ile cezalandirma yetkisinin iktidara
verilmis olmas diistincesinden almaya baglamustir.® Nitekim Aydmlanma diistiniirlerinden
olan Beccarria da cezayi, toplum sozlesmesine aykiri davrananlarin bu davranigini
engellemeye yonelik araglar olarak tanimlamaktadir.®!

4. Genel Olarak Modern Siirecin Kamusal Cezalandirmay:
Etkileyen Ozellikleri ve Bu Ozelliklerin Kamusal Cezalandirmayi
Etkileme Sekilleri

Modern siireg ii¢ temel sacayagi lizerine insa edilmistir. Bunlar sanayilesme, kiiltiirel-
sanatsal degisim ve aydinlanmadir. Bu temel unsurlar iizerinden modern siirecin ana
hatlarini bir 6nceki baglikta ortaya koymustuk. Burada ise modern siirecin kamusal
cezalandirmaya etkili diger alt unsurlar1 ele alinacaktir. Bu baglamda modern siire¢
birgok unsur iizerinden ele alinabilir. Hiimanizm, kentlesme, demokratiklesme gibi
unsurlar da siklikla modern siire¢ betimlenirken atifta bulunulan kavramlardir.®?
Ancak burada tiim bu kavramlara degil; sadece kamusal cezalandirmaya ve dolayisiyla
hapishanenin dogusuna dogrudan etkisi olan alt unsurlara iliskin bir inceleme
gergeklestirilecektir.

Bu baglamda modern siirecin kamusal cezalandirmayi etkileyen temel 6zellikleri;
insanin 6neminin artmasi, bilimselligin temel deger haline gelmesi ve bilim sayesinde
gelecegin daha giizel olacagl inancinin yayginlasmasi, disiplin kavraminin
yayginlagsmasi ve gozetimin etkinliginin anlasilmasidir. Asagida bu 6zellikler ayr
basliklar halinde incelenecektir.

59  Outram (n 45) 120.

60  John Locke, Yonetim Uzerine.l'kinci Inceleme (Ebabil Yayinlari, Ankara 2012) 9. Jean Jacques Rousseau,
Toplum Sozlegmesi, (Turkiye Is Bankas1 Kiiltiir Yaymlari, Istanbul, 2006) 13-19.

61 Cesare Beccaria, Suclar ve Cezalar Hakkinda (imge Kitabevi, Ankara 2016) 25, 26.
62  Wagner (n 55) 22,23.
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5. insanin Oneminin Artmasi
5.1. Genel Olarak

Modern siiregte hiirriyeti baglayici cezalarin ortaya ¢ikisini tetikleyen en 6nemli
unsurlardan birisi, kamusal alanda insanin 6neminin artmasidir. Bu baglamda modern
donemde insanin 6neminin artmasini iki ayri ag¢idan inceleyebiliriz. Bunlardan ilki
insan bedeninin énemli hale gelmesi; ikincisi ise insanin “birey” olma 6zelliginin

kavranmasi ve onem kazanmasidir.
5.2. insan Bedeninin Oneminin Artmasi

Insan bedeninin énemli hale gelmesinde hiimanizmin biiyiik etkileri goriilmektedir.
Bu nedenle bu asamada hiimanizme daha yakindan bakmak faydali olacaktir.
Aydinlanmanin temel degerlerinden biri olan hiimanizm, aydinlanmanin 6nciisii olarak
kabul edilen Ronesans doneminde Antik Yunan ve Avrupa arasinda diisiinsel ve kiiltiirel
bagin yeniden kurulmasi ile ortaya ¢ikmistir.”® Yaklasik 14. ve 15. yiizyilda italya’da
ortaya ¢ikan bu akim daha sonra tiim Avrupa’ya yayilarak kiiltiirel anlamda belirleyici
bir karaktere biiriinmiistiir. Himanizm insanla biitiinlegen bir yasam ve evren tasavvurunu
ifade eder.*

Modern 6ncesi donemde insan bedeni birtakim geleneksel diisiinceler neticesinde
onemsiz kabul edilir. Bu duruma ek olarak beden, ekonomik a¢idan da modern donemde
tagtyacag1 kadar biiyiik bir onem tasimamaktadir. Modern dncesi donemde bedenin
bu 6nemsizliginin, modern dncesi donem cezalandirma sistemlerinde cezalandirmanin
odaginda mahkiimun bedeninin bulunmasina elverisli bir zemin hazirladig1 6ne

stirtlmdistiir.

Modern 6ncesi donemde insanin bir biitiin olarak kabul edilmedigi goriiliir. Bu su
anlama gelmektedir: insanin bedeni ve ruhu birbirinden ayridir ve hatta birbirinin
karsisinda yer alir. Bu dénemde beden, insanin bu diinyadaki esas amaci olan, ruhunun
olgunlasmasi yolunda, onu yoldan saptiracak bir tehlike olarak kabul edilmektedir.
Bu diigiince bedenin hor goriilmesine neden olmustur. Hiimanizm ile birlikte insan,
beden ve ruhtan olusan bir biitiin olarak kabul gormeye baslamis; bedensel zevkler ve
calismanin gerekliligi gibi hususlar daha goriiniir ve kabul goriir hale gelmistir. Beden

63 Ozgiir Kiigiiktagdemir, ‘Aydinlanma ve Ceza Hukuku’ (2014) (113) Tiirkiye Barolar Birligi Dergisi 60.
64  Zekiyan (n 38) 15, 16.
65 Foucault (n 5) 101-105.
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artik ruhun olgunlagsmasi yolunda bir ayak bag:1 degil aksine insanin kendisini
gergeklestirmesine elverisli bir alandir. Ahlak ve erdem anlayisi da bu dogrultuda
doniisiir. Artik ahlaki eylemin amaci insan dogasini asarak doga 6tesi bir kurala uymak
degil tam tersine insanin dogasini ger¢eklestirmektir. Hiimanist diisiincede insanin
haysiyeti ve yiiceligi de nemli kavramlar olmus ve bu kavramlar insanin ¢aligmasina,
iretkenligine ve 6zgiirliigiine dayandirilmistir. Hiimanist etik, diinya ve doga gergekleri
icerisinde gerceklesecek bir ideal olarak kabul edilmistir.®

Siiphesiz aydinlanma diistincesinin temel degerlerinden oldugu kabul edilen hiimanizmin
yukarida agiklanan karakteri modern donem cezalandirma sistemleri lizerinde etkili
olmustur. Bunun yaninda kapitalist doniisiim ile birlikte insan bedeninin bir iiretim
giicii olarak daha degerli algilanmaya baglanmasinin da modern dénem cezalandirma
sistemleri iizerinde etkileri oldugu sdylenebilir. Modern donemde beden artik hem
haysiyetli ve yiice insanin bir par¢ast hem de tiretkenligi ile ekonomik diizenin 6nemli
bir bilesendir. Bu ylizden modern dénem cezalandirma sistemlerinde beden, eskiden
oldugu kadar hor goriillmeyecek ve iiretkenligi on plana ¢ikaracak sekilde
cezalandirilacaktir. Nitekim aydinlanma doneminde cezalarin, suglunun bedenine azap
cektirmemesi gerektigine iliskin diistinceler yayilmaya baslamistir.®” Bunun yaninda,
insanin liretken niteligi de géz 6niinde bulundurulmus, suclu kisilerin devlet yararina
calistirilabilecegi fikri ortaya ¢ikmis ve bu dogrultuda suglular, deniz donanmalarinda
kiirege mahk(im edilmeye baglanmis; hatta kendi deniz donanmasi olmayan devletler

tarafindan suglular baska tilkelerin donanmalarina génderilmistir.*®

Modern donem cezalandirma sistemlerine gore ceza dogrudan bedene yonelmemelidir
ve ona zarar vermemelidir. Nitekim o hem bir biitiin olarak insanin bir pargas: hem
de tiretim giiciidiir. Ancak bir diger yandan bireyin 1slah ve disipline edilmesi i¢in
bedenin araci olarak kullanilmasi gerekmektedir.

Bilhassa cezalarin miktar1 ve siddetinin azalmasi, cezalandirma alaninda hiimanizm
akimu ile birlikte meydana gelen gelismeler olarak karsimiza ¢cikmaktadir. Bu ¢ergevede

66  Zekiyan (n 38) 44, 47.

67 Aydinlanma Donemi’nde Beccaria’nin goriisleri cezalarin odagina hiikiimliiniin bedeni yerine ruhunun
alinmasi bakimindan oldukga etkili olmustur. Beccaria “Suglar ve Cezalar” adli eserinde cezalarin, suglunun
bedenini hedef almamasi gerektiginin yani sira cezanin islenen sug ile oranli olmasi gerektigi gibi hususlara
da deginmistir. Beccaria’ya gore ceza “insanlarin ruhlari, zihinleri iizerinde pek ¢ok kalict ama su¢lunun
bedeni tizerinde en az iiziicii iz birakacak bi¢imde” olmalidir. Cesare Beccaria, Su¢lar ve Cezalar Hakkinda
(n 61) 69-70.

68  Timur Demirbas, Ceza Hukuku Genel Hiikiimler (Segkin Yayimcilik, Ankara 2016) 573.
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1slah edici ve onarici adalet yaklagimi ortaya ¢ikmaya baglamigtir.®® Islah edici adalet
anlayist sucun faili tizerinde yogunlagmaktadir ve suglunun 1slah edilerek topluma
uyumlu hale gelmesini amaglamaktadir. Onarict adalet anlayisi ise sug fiilinin neden
oldugu kayiplarin giderilmesini amaglar. Bu yaklasimda suca karsi gelistirilecek tepkiye
karar verme siirecine sanik, magdur ve toplum katilir; bu aktorlerin her birine, sug ile

olusan zararlarin onarilmasi igin ¢aba gosterme imkéani sunulur.”

Tiim bunlarin neticesinde hiimanizmin, modern cezalandirma sistemlerinin sugluya
uygulanacak yaptirimlar ile bu yaptirimlara iliskin infaz yonteminin, su¢lunun yeniden
topluma kazandirilmasina yonelik tasarlanigini sagladigi kabul edilir.”! Diger bir yandan
hiimanizmin, suglularin déndstiirtilmesi fikrinin ortaya ¢ikmasinda belirleyici olmadigi;
aksine suglularin doniistiiriilmesi fikrinin, cezalarda hiimanizmin etkisinin gériinmeye
baslamasina neden oldugu seklinde goriisler de mevcuttur.”

5.3. insanin Birey Olarak Kabul Edilmesi

Yukarida sz edildigi iizere modern dénemde insanin dneminin artmasi ile ilgili olarak
bedenin 6nem kazanmasinin yanindaki diger husus insanin “birey” olma 6zelliginin
kavranmasidir. Gergekten “birey” kavrami, modern donemde ortaya ¢ikip deger
kazanmistir. Modern dncesi donemde kalabaliklar i¢inde kaybolup degersizlesen birey,
modern dénemde toplumdan ayrisarak 6zglrliigiint ilan etmistir.”> Modern Oncesi
ddnem insanimin bir kisilik gelistirmediginden s6z edilir. Insan yalnizca igine dogdugu
sosyal bolimiin igerisinde kalmaktadir. Ronesans ile birlikte ise insan kendi kisiligini
aramaya baglamistir. Yalnizca tek tek insanlar degil; topluluklar da bir benlik gelistirmekte
ve bu durum da uluslarin ve ulus devletin dogusunu kolaylastirmaktadir.” Siiphesiz
insanin birey olma 6zelliginin kavranmasinda da hiimanizmin etkileri biiyiiktiir.

Bu baglamda kalabaliklar igerisinde degersizlesen insandan; 6zgiirliikk sahibi, kendi
hayatina yon verebilen ve hayat yolunu ¢izebilen bireye doniisiimiin, ceza hukuku ve
dolayistyla kamusal cezalandirma alaninda da etkileri olmustur. insanin birey olarak

kabul edilisi, genel olarak sosyal ve kiiltiirel alanda insana bakisi degistirmis ve kamusal

69 Tirkmen (n 24) 68, 69.
70  Vahit Bigak, Su¢ Muhakemesi Hukuku (Segkin Yaymcilik, Ankara 2011) 77, 78.

71 Mehmet Emin Artuk, Ahmet Gokcen and Ahmet Caner Yenidiinya, Ceza Hukuku Genel Hiikiimler (Adalet
Yayinevi, Ankara 2012) 15.

72 Halil Ibrahim Bahar, ‘Hapishaneler, Sorunlar ve Coziim Arayislar’, Hapishane Kitab: (Kitabevi Yayinlari,
Istanbul 2005) 47.

73 Tirkmen (n 24) 105.
74 Macit Gokberk, Felsefe Tarihi (Remzi Kitabevi, istanbul 2008) 168.
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faaliyetlerin merkezine insan1 koymustur. Bu donemle birlikte artik her insanin, nasil
bir sug iglerse islesin, nasil bir kisilige sahip olursa olsun, sirf insan olma vasfi nedeniyle
saygideger oldugu diisiincesi hakim olmaya baslamistir.”> Sosyal ve kiiltiirel alandaki
bu gelismelerin, cezanin belirlenmesi ve cezalandirma siirecine iligskin bakis agisini
ve uygulamalar etkilememesi de diigiiniilemezdi.”® Nitekim modern donemin daha
baslarinda su¢lulugun ispatina, cezalarin tiirline ve infazina iligkin biiyiik degisimler
olmus, insanlik adina ¢gok dnemli adimlar atilmistir. Cezalandirma ve cezanin belirlenmesi
siirecine iligkin ilk 6nemli gelisme cezalandirmanin gayri insani bir toplumsal gosteri
olmaktan ¢ikmasi seklinde kendini gostermistir.”” Gergekten de daha 6nce biiyilik
kalabaliklar 6niinde gergeklestirilen infazlar yerini yavas yavas daha insani cezalandirma
yontemlerine birakmistir. Bu baglamda zamanla hiirriyeti baglayici cezalarin ve
dolayisiyla hapishanelerin yayginlastig1 goriilmektedir. Ayrica iskence bir ispat ve
cezalandirma araci olmaktan ¢ikartilmistir.”® Geligen siiregte cezalandirmanin amaglari
arasinda 1slah da yer almaya baslamis, isnat yetenegi olmayanlar i¢in ceza yerine,
onlarim tehlikelilik haline kars1 alinan 6nlemleri ifade eden giivenlik tedbirleri kavrami
ortaya konulmustur.” Cezalandirma siirecine iliskin yasanan bu gelismelerde,
Montesquieu, Voltaire, Beccaria gibi aydinlanma dénemi yazarlarinin 18. ylizyildan
itibaren ortaya koyduklar fikirlerin énemli etkileri olmustur.® Italya’da Beccaria,
Ingiltere’de ise Bentham, daha sonralari klasik okul olarak adlandirilan akim igerisinde,

ceza hukuku alanindaki aydinlanmanin 6nciiltiginii etmislerdir.?!

75 Kaldi ki, insan haklar1 kavrami, insanlarin sirf insan olduklari igin, dogustan bazi hak ve 6zgiirliiklere sahip
oldugu ve devlet tarafindan bunlara dokunulamayacagi yolundaki temel diistincenin bir {iriinii olarak, ilk
kez bu dénemde genis kitlelerce dile getirilmeye baslanmugtir. ibrahim Ozden Kaboglu, Dayanisma Haklar:
(TODAIE Yaynlari, Ankara 1996) 1.

76  Tarihsel siirecin de gosterdigi lizere cezalandirma amacinin ve cezalandirma metotlariin belirlenmesinde
icinde bulunulan dénemin sosyal degerlerinin ve ekonomik yapisinin ¢ok nemli bir etkisi vardir. Georg
Rusche and Otto Kirscheimer, Punishment and Social Structrue (Transaction Publishers, New Brunswick
and London 2003) 3 vd.

77 Karakehya (n 9) 91.

78 Aydinlanma 6ncesi ortagag engizisyon muhakemesinde, sanik muhakemenin objesi olarak goriilmekte ve
cezai takibat karsisinda genellikle savunmasiz birakilmaktaydi. Aydilanma ile birlikte, ceza muhakemesinde
yapilan reform hareketleri sonucunda, sanigin da her seyden énce muhakemeye iligkin haklarla donatilmis
bir muhakeme siijesi oldugu kabul edilmistir. Claus Roxin, Strafverfahrensrecht (C.H. Beck, Miinchen
1988) 117.

79  Foucault (n 5) 53. vd.
80 Bu konuda ayrintili bilgi igin bkz. Fiisun Sokullu Akinc1, Kriminoloji (Beta Yaymevi, Istanbul 2007) 108 vd.

81  Ertugrul Uzun, ‘Dogustan Suglular’ (2003) Giin Isig1 Dergisi 19. Aydinlanma siirecinde ceza hukuku ve
sugc genel teorisi alaninda yasanan gelismeler hakkinda daha ayrintili bilgi i¢in bkz. Rusche and Kirscheimer
(n73) 72 vd.
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6. Bilimselligin Temel Deger Haline Gelmesi ve Bilim Sayesinde
Gelecegin Daha Giizel Olacag inancinin Yayginlasmasi

Bilim kavrami 19. yiizyilda ortaya ¢ikmis ve o ana kadar kullanilan “doga felsefesi”
kavramina karsilik gelmeye baglamistir. Bilim kavraminin ortaya ¢ikmasiyla birlikte
deney ve gozlem yoluyla doga ile ilgilenen kisilere de bilim adami adi verilmeye
baglanmistir.’? Bununla birlikte 19. yiizyila gelinceye kadar, Aydinlanma déneminde,
doga felsefesi denen alanda akla dayanan rasyonalizm ile deney ve gézleme dayanan

pozitivizm 6nem kazanmustir.

Aydinlanma déneminde bir bilgi patlamasi yaganmistir. Modern dénem, aydinlanma
diistiniirlerinin evrensel bir yasa ve evrensel bir ahlak gelistirme calismalar ile
sekillenmis® ve bunlarin nesnel bilim yolu ile gergeklesecegine inanilmistir.
Modernlesme 6ncesi skolastik donem olarak adlandirilan dénemin diisiinsel yapisi
icinde dogru tektir ve dogruya ancak Tanr1’nin izniyle ve yine onun izin verdigi 6l¢iide
ulasilabilir. Modern dénem diisiince sisteminde ise dogrunun tekligi varsayimi
korunmakla birlikte bu dogruya akil ve bilim yoluyla sinirsiz bir bigimde ulasilabilecegine

inanilmaya baglanmigtir.3

Modern bilim kapitalist doniigiim ile birlikte ortaya ¢ikmis olup Galileo ile bagladigi
kabul edilmektedir. Modern bilim ilk baglarda olaylarin nedensellik bagindan ziyade,
yani neden gerceklestiklerinden ziyade, nasil ger¢eklestigini sorgulamistir. “Neden?”
sorusu da bilimsel yontem igin “Nasil?” sorusu kadar elverisli olsa da nedensellik
bagmin sorgulanmasi belirli bir basamaktan sonra metafizik alana gecilmesini zorunlu
kildigindan aydinlanma diisiincesinin baslarinda kendisine pek yer bulamamistir.
Nitekim aydinlanma diisiincesi bilginin demistifiye edilmesi gerektigini ve “insanin
merakini bu diinyaya yOnlendirmesinin en dogru sey olacagi”m® soylemektedir.
Bununla birlikte ilerleyen donemlerde modern bilim anlayisi olgulari, evrende her
seyin birbiri ile iliskili oldugu ve bu iligkiler aginin bir makine gibi isledigi seklinde
daha nedensel bir diizlemde ele almaya baglamistir. Bunda siiphesiz “Neden?” sorusunun
bilimin disina atilmasinin olduk¢a zor olmasinin biiyiik pay1 bulunmaktadir. Bu
nedensellik anlayis1 pozitivist bilgi anlayisinin ortaya ¢ikmasina sebep olmustur.
Pozitivist bilgi anlayisina gére metafizik konular bilim disina itilmelidir, boylelikle

82  Outram (n 45) 121.

83  Tirkmen (n 24) 102.

84  Saylan (n 13) 202, 203, 207.
85 Outram (n 45) 134.
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uzay ve zaman boyutlariin belirleyiciligi altinda 6l¢iilebilen her sey insanoglunu
evrensel olan “bilimsel bilgi”’ye ulastiracaktir. Pozitivizme gore bir 6nerme ya dogru
ya da yanlistir ve dogru olan “bilimsel bilgi” niteligini kazanirken geri kalaninin
herhangi bir 6nemi yoktur.®® Esasinda bilginin kaynagimnin yalnizca bilim oldugunu
One siiren bir diiglince sistemi i¢in “bilimsel bilgi” hatali bir tamlama olmaktadir.
Nitekim “bilimsel bilgi” kavrami baska tiirlii bilgilere de gonderme yapmaktadir.®’
Fakat bu tamlamanin amaci birden ¢ok bilgi tiiriiniin olabilecegini gdstermekten ziyade
bir iktidar kaynagi olan bilginin “bilimsel bilgi” kavramiyla daha da yiicelestirilmesi
ve hatta fetiglestirilmesidir.®® Bu anlamda cehaletten bilgiye gecis siireci olarak kabul
edilen aydinlanma ¢aginin bilgiyi yaymaktan ¢ok yasallagtirmay1 ve diizenlemeyi
hedefledigi goriilmektedir.* Bu yolla “bilimsel bilgi” iktidar i¢in bir mesruiyet kaynagi
haline gelmekte ve “bilimsel bilgi” 1s181nda gerceklestirilen biitiin fiiller kendiliginden
mesru kabul edilmektedir. Tiim bu anlatilanlar sonucunda bilimsellik modern donem

i¢in temel bir deger ve degistirilemez bir norm haline gelmistir.

Pozitivist bilim anlayis1 bilgiyi iiretenin yani bilim adaminin tarafsiz olacagi
varsayimindadir. Tarafsiz bilim adami ise nesnel bilgiyi iiretecektir. Burada bilim
adaminin 6zgilin diistinceleri, degerleri, kisisel 6zellikleri yok sayilmaktadir. Halbuki
bu 6zelliklerin yok sayilmast miimkiin degildir. Bilimsel bilgiye yliklenmis olan bu
mutlak dogru vasfi tartigmali oldugu gerekgesi ile elestirilmistir. Aydinlanma siirecinde
de bu tiir elestiriler zayif da olsa kendilerine yer bulmuslar fakat esas yanki bulduklari
hallerine 20. ylizyilin baslarindaki buluslar neticesinde ulagmislardir. 20. yiizyil
baslarinda Bohr ve Einstein gibi bilim adamlarinin dogrunun zaman ve uzaydan
bagimsiz olarak ele alinamayacagina iliskin ¢alismalari bir yana, yalnizca bilimsel
onermelerin dilsel 6nermeler oldugu ve dilin nesnel olamayacagi goz oniine alindiginda
bile bilimin nesnelligi iddias1 tartismali bir konuma diismektedir.”® Pozitivist bilim
anlayisinin tarafsiz bilim adami ve nesnel bilgi varsayimi, toplum bilimleri alaninda
daha da ihtilafli bir hale gelmektedir. Nitekim bilim adami, bilgi ya da kuramini
olusturmakta oldugu toplumun ayn1 zamanda bir parcasidir. Buradan hareketle neyin

86 Theodor Adorno and Max Horkheimer, Aydinlanmanin Diyalektigi (Kabalc1 Yaymevi, istanbul 2010) 24.

87 Insanlar diinyay1 tanimak ve anlamak igin farkli bilgi tiirleri kullanmaktadirlar. Thomson ve Hickey tarafindan
yapilan bir ayrima gore bilgi tiirleri deneyim, kiiltiirel gelenek, inang, otorite ve bilim olmak lizere bese
ayrilir. Bu siiflandirmanin ayrintilari ve bilgi kavramina iligkin olarak bkz. Veysel Bozkurt, Degisen
Diinyada Sosyoloji (Ekin Yaynlari, Bursa 2007) 64 vd.

88  Saylan (n 13) 198, 226.
89 Bauman (n 23) 91.
90 Saylan (n 13) 254.
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kuram neyin ideoloji oldugunun ayrimini yapmak da kolay degildir.”!

Bilimselligin temel deger haline gelisi cezalandirma politikalarini giiglii bir bicimde
etkilemistir.”> Nedensellik kavrami, modern siirecteki bilim anlayisi neticesinde ortaya
¢ikmistir. Evrenin mekanik ve nedensel algilanisi neticesinde ceza hukukunda da
suglarin olusmasinda, belirli hareketlerin belirli neticeleri verdigi diisliniilmeye
baslanmistir. Giintimiizde bile bu durumun etkileri gériilmekte, yargilama asamasinda
fiilin varliginin kanitlanamadigi durumlarda sugun sabit olmadigina kanaat
getirilmektedir. Bunun yaninda bilhassa pozitivist okul tarafindan, bireylerin dogustan
suca egilimli olarak diinyaya geldikleri, birtakim genetik ve yapisal 6zelliklerine
bakilarak insanlarin sug isleyip islemeyeceginin anlasilacagi 6ne siiriilmiis ve bu
disiinceler dogrultusunda pek ¢ok kisi sug islemeksizin giivenlik tedbirlerine tabi
olmustur. Ozgiir irade, tehlikelilik hali, giivenlik tedbirleri gibi kavramlar bu dénemde
tartisilmaya baslamis ve modern ceza hukukunun temelini olusturmustur. Bilhassa
isnadiyet ile ilgili hususlar 6nem arz etmektedir. Nitekim modern dncesi donemde
sucun maddi unsuru manevi unsurdan daha dnemli iken; modern dénemde, aydinlanmayla
birlikte insan aklina ve irade 6zgiirliigline verilen 6énem neticesinde, sugun manevi

unsuru sugun olusumu ag¢isindan maddi unsur ile esdeger kurucu nitelik kazanmistir.”®

Ayrica belirtmek gerekir ki; modernizm yukarida da s6z edildigi gibi akil ve bilim
yoluyla dogaya egemen olunacagina ve ideal toplum diizeninin tesis edilecegine
inanmaktadir. Bu inams ilerlemeci tarih anlayisindan kaynaklanmaktadir.** flerlenmekte
olan yolun mutlu bir sonu vardir ve bir giin mutlaka biitiin ihtiyaclarin giderildigi, iyi,
adil, catismadan ve tiim ongoriilemezliklerden arinmis miitkemmel bir topluma
ulagilacaktir.”> Mitkemmel topluma ulagma akil ve bilim 1s1¢1nda ortaya ¢ikmis kurallarin
uygulanmasi yolu ile gerceklesecektir. Kendi aklini kullanmayan ya da bilim ile
dogrudan temas etmeyen gruplarin ise bu kurallar dogrultusunda egitilmesi gerektigi
diistincesi ortaya ¢ikmistir. Suglular akil ve bilimin ilkeleri dogrultusunda 1slah edilecek
ve boylelikle gelecekteki o mitkemmel diizen i¢in risk olmaktan ¢ikacaklar; hatta o
miikemmel diizenin bir parcast haline geleceklerdir. Dolayistyla bu bakis agisi, en

91 Saylan (n 13) 233, 234.

92 Bu noktada Toroslu’nun aydinlanmanin ceza hukuku tizerine etkileri konusundaki su diisiincelerini aktarmak
isteriz: “Ceza hukuku bugiinkii anlamiyla bilimsel nitelige aydinlanma ile kavusmustur. Nitekim bu dénemde
cezai kurumlara elestirel olarak bakabilme ve tabusal bazi kurumlari tartigmaya agabilme imkani dogmustur.”
Nevzat Toroslu, ‘Ceza Hukukunda Okullar’, Nurullah Kunter’e Armagan (IUHF Yayinlari, Istanbul 1998) 367.

93  Kiigiiktagdemir (n 63) 79.
94  Saylan (n 13) 20, 74.
95 Bauman (n 23) 59.
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azindan teorik olarak suc¢lularin 1slahina imkan veren bir cezalandirma modelinin

(hapishanenin) dogusuna imkan saglamistr.

7. “Disiplin” Kavraminin Yayginlasmasi ve “Gozetim”in
Etkinliginin Anlasilmasi

7.1. Genel Olarak

Hiirriyeti baglayici cezalarin ortaya ¢ikiginda etkili olan modern siirece ait unsurlardan
bir digeri de disiplin kavraminin yayginlasmasi ve gézetimin etkinliginin anlasiimasidir.
Birbirinden ayr1 gibi gériinen bu iki husus aslinda birbiriyle siki bir iligki igerisindedir.
Clinkii gozetim, asagida daha ayrintili agiklayacagimiz iizere, etkili disipline etme
yontemlerinden biridir. Bu iki baglantili husustan 6ncelikle disiplinin yayginlagmasini,
daha sonra ise gdzetimin dneminin anlasilmasini ayr1 bagliklar altinda ele almay1 uygun

buluyoruz.
7.2. Disiplin Kavraminin Yayginlagsmasi

Aydmlanma ¢aginin dzgiirliiklerin kesfedildigi oldugu kadar disiplinlerin de kesfedildigi
¢ag oldugundan soz edilir.”® Aydinlanma diislincesine gore devlet, aydinlanma
diisiincesinin toplumsal pratiklerinin ger¢ceklesmesini saglamakla yiikiimliidiir. Bu
ylkiimliiliik disiplin yoluyla yerine getirilmektedir. Bu bakimdan insanin 6zerklik
araciligiyla kendini gerceklestirecegini séyleyen hiimanist anlayisin aksine modern
pratikler disiplin araciligtyla insan1 dylesine doniistiirmektedir ki benligi gergeklestirmek

imkénsiz hale gelmektedir.”’

Yukarida modernizmin bir disipline etme ¢ag1 olduguna iliskin goriislerden s6z etmistik.
Modernlesme siirecinde Foucault’nun isimlendirmesiyle hukuksal iktidar “disiplinsel
iktidar”a doniismeye baslar. Bu iktidar tiirii kendisinden 6ncekilerin aksine toprak ve
topragin verdiklerinden ziyade bedenler ve bedenin yaptiklari ile ilgilenir ve bedenlerden
mal ve zenginlik yerine zaman ve emek elde etmeyi hedefler. Bedenlerden elde edecegi
zaman ve emegi, eski yontem olan vergi ve borg¢ sistemleri ile degil gozetim yoluyla
denetim altinda tutar.”® Gergekten disiplinci iktidar, modernlesme stirecinde, yalnizca
hapishanelerde ya da yalnizca devlet iktidari eliyle degil, toplumun tiim bdliimlerinde
ve kiigiik iktidar semalar1 aracilifiyla ortaya ¢ikmistir. Egitim alanlarindan iiretim

96  Foucault (n 5) 324, 336.
97  Wagner (n 55) 30, 31.

98  Veli Urhan, ‘M. Foucault ve Bilgi/iktidar iliskisinin Soykiitiigii’ (2007) (9) Uludag Universitesi Fen Edebiyat
Fakiiltesi Dergisi 105.
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alanlarma, hastanelerden kiliselere kadar bireyler, iktidar vasitasiyla disipline
edilmektedir. Sanayi toplumu basit ve rutin isleri yapan bireyler istemektedir. Bu
durum insan yasaminin ¢alismadan eglenmeye, tiikketmeden dinlenmeye tiim alanlarinin
kararli bir rutin i¢ine sokulmasini beraberinde getirmistir® Disiplin modern 6ncesi
donemden beri iktidar icin 6nemli bir kavram olsa da modern donemde disiplinin
iceriginde ve tekniginde bircok degisim meydana gelmistir. Bu baglamda modern
donemde disiplin araciligryla hem bedenin giicli artmis hem de bu gii¢ oldukga etkili

bir bigimde kontrol edilerek, beden kati bir bagimlilik iliskisi i¢erisine hapsedilmistir.'®

Disiplinsel iktidarin ortaya ¢ikist ve toplumun tiim alanlarinda yogun bir bigimde
goriilmeye baslayist modern siirecin kamusal cezalandirmay1 etkileyen en dnemli
yonlerinden biri olmustur. Modern donem cezalandirma sistemlerinde mahkim koti
huylar1 yok edilmesi gereken bir kisi olarak kabul edilmis ve bu huylarin yok edilmesi
i¢in bilimin gosterdigi disiplin tedbirlerinin uygulanmasi gerekliligi 6ngoriilmiistiir.'!
Bunun i¢in de teorik olarak su¢lunun bir yere kapatilmasi ve burada, 1slahina yonelik
disiplin yontemlerine tabi tutulmasi gereklidir. Hiirriyeti baglayici cezalar ise bu tiir

uygulamalar i¢in bi¢ilmis kaftandir.
7.3. Disipline Etme Araci1 Olarak Gozetimin Oneminin Anlasilmasi

Gozetim sozciigi ilk olarak, hakkinda toplandigi bireylerin eylemlerini yonlendirmek
amactyla kullanilabilen sifrelenmis bilgi birikimini ifade ederken; ikinci olarak,
bireylerin davraniglarinin, bu bireyler {izerinde otorite kuran diger bazi bireyler tarafindan
dogrudan izlenmesini ifade eder.!®> Bu baglamda modern cezalandirma sistemlerinin
biiylik anlatilarindan biri, cezalarin infaz1 sirasindaki gozetime iliskin olarak ortaya
cikmistir. S6z konusu anlat1 “sug¢lularin islahi, ancak hiikiimliilerin kapali mekanlarda

tutulmasi ve etkin sekilde gozetlenmesi halinde miimkiin olabilir” seklindedir.'®

99  Saylan (n 13) 103.
100 Foucault (n 5) 211.

101 Sulhi Dénmezer and Sahir Erman, Nazari ve Tatbiki Ceza Hukuku Genel Kisum (Cilt 1) (Beta Basim Yayim,
Istanbul 1994) 631.

102 Anthony Giddens, Ulus Devlet ve Siddet (Kalkedon Yaynlari, Yer Belirtilmemis 2008) 24 vd.

103 Modern dénemde infaz kurumlari diginda toplum tizerinde gerceklestirilen gézetimin boyutlarmin da arttig
goriilmektedir. Bu baglamda sosyal hayatin kurumsallagmis bir sekilde yaygin olarak gézetimi modernizm
ile birlikte ortaya ¢ikmustir. Etrafta giderek artan MOBESE kameralari, PVSK m.5 kapsaminda polisin
hiikiimlii veya sanik statiisiinde olmayan kimselerin dahi belirli islemler nedeniyle parmak izlerini alma
yetkisine sahip olmasi, dnleme amagli iletisimin genis ¢apl dinlenmesine yonelik uygulamalar, Tiirkiye
acisindan gozetimin ne boyutlarda oldugunun en agik gostergeleridir. Modern toplumda gozetimin boyutlarimni
ortaya koyan ayrintili ve 6zgiin bir eser igin bkz. David Lyon, Elektronik Goz-Gézetim Toplumunun Yiikselisi
(Sarmal Yaymevi, istanbul 1997) 42 vd.
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Bu diigiincenin olugsmasinda Avrupa’da yasanan veba salginlarinin énemli bir etkisi
olmustur. Nitekim Ortagag Avrupa’sinda bir kentte veba salgini ¢iktigr zaman
uygulanacak bazi kurallar olusturulmus, bunlara uymama da ¢ok agir yaptirimlara
baglanmisti. Ornegin s6z konusu kent, derhal ¢evrelenir ve giris-¢ikislara kapatilir,
aksine davraniglar 6liimle cezalandirilirdi. Basibos hayvanlar 6ldiiriiliir; kent, her
birinin basina bir denetimcinin verildigi kii¢iik pargalara boliiniirdii. Halka belirtilen
giinde evde kalma emri verilir, uymayanlar 6liimle cezalandirilirdi. Her aile 6nceden
erzak stoklamis olmaliydi. Sadece ekmek ve sarap i¢in caddede ve evlerin arasinda
kiigtik tahta kanallar yapilmisti. Bunlar mal saglayicilarla halk arasinda, temas olmaksizin
ihtiyaglarin karsilamasini saglamaktaydi. Kurallara uyulup uyulmadigi siki bir sekilde
gorevliler tarafindan denetlenmekteydi. Bu sistemde teftisler siirekli, bakiglar her
yerdeydi. Boylelikle vebali kentler i¢in getirilen bu uygulamalar sayesinde fark edildi
ki, bireyleri sabit bir yere kapatmak, biitiin hareketlerin denetlendigi, iktidarm hiyerarsik
ve siirekli bir bigimde icra edildigi, her bireyin kapali mekan igerisindeki hemen tiim
noktalarda gozetlendigi disiplinsel bir modeli olugturmaya imkéan vermekteydi.'* Bagta
vebali kentler i¢in diigtiniilen bu modelin, zamanla suglular1 gdzaltinda tutmak i¢in de
uygulanabilecegi diigiincesi ortaya ¢ikt1 ve yavag yavas bugiinkii anlamiyla hapishaneler

inga edilmeye baslandi.

Suglulardan toplumu korumak ve onlar1 terbiye etmek i¢in, bu kimselerin kapali
mekanlarda tutulmasi gerektigi diisiincesinin yayginlagmasiyla birlikte, hapishanelerin
sayisinda 6nemli bir artig gozlenmistir. Gelisen siire¢te modern devletler, teknolojik
gelismelere paralel olarak, infaz kurumlarinda bulunan hiikiimliiler iizerindeki gozetimin
boyutlarini da arttirmiglardir. Yogunlagan bu gézetimin temel amaci ise hiikiimliiler
hakkinda bilgi sahibi olmak ve bdylelikle onlari itaate mecbur kilip, terbiye etmektir.'®

Bir nesneyi, bireyi ya da bireylerden olusan toplumu kontrol etmek i¢in, dncelikle onu
iyi tanimak ve bilmek gerekir. Kontrol edilmek istenen nesneyi, bireyi ya da toplumu
bilmek ise onu gozetlemekten gegmektedir. Modern devletin infaz kurumlari da,
hiikiimliileri kontrol etmek i¢in onlar1 daha ¢ok tanimak ve bilmek ihtiyaci igindedirler.
Bu amagla ellerinde olan imkanlar dl¢lisiinde yogun olarak hiikiimliileri gozetlerler.
Bunun yaninda devletin hiikiimliileri gozetleme sebebi sadece bilgi edinmek degildir;
ayni1 zamanda devlet, gbzetlemek suretiyle kendi 6ngordiigii sinirlar dahilinde hareket

104 Foucault (n 5) 292.

105 “iktidar bilgiye gereksinim duyar; bilgi iktidara mesruluk ve etkililik kazandirir (bunlarin birbiriyle baglantisiz
olmasi gerekmez.) Bilgiye sahip olmak iktidardir” Bauman (n 23) 62.
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eden ve koydugu kurallara uyan bireyler olusturmak i¢in gézetlemeyi bir terbiye araci
olarak da kullanir. Bu baglamda, devletin hiikiimlii hakkinda gozetimle bilgi edinmesi,
¢ogu kez gozetlenenin (hilkiimliiniin) terbiye edilmesi ile es zamanli olarak gergeklesir.!®

Modern donemde cezalandirmanin belirli bir kapali mekanda ger¢eklestirilmesi ve
boylelikle gozetimin etkinlestirilmesi konusunda, Bentham’in ortaya koydugu
“Panopticon” isimli hapishane projesi, ¢ok 6énemli ipuglar1 vermektedir. Goriilmeden
gozetlemeye olanak veren bu hapishane, siirekli gormeye ve hemen tanimaya olanak
veren mekansal birimler olusturmaktadir.'”” Bu itibarla panopticon sadece bir hapishane
degil, bir iktidar teknolojisi, bir gozetim projesidir.'® Nitekim Bentham bu projede,
hem mahktimlar1 gézetleyerek bilgilenmeyi hem de onlari 1slah etmeyi amaglamistir.
Bentham Faydaci Hukuk Okulu’nun kurucusu olarak kabul edilir. Faydaci Hukuk
Okulu kokenini hedonizmden alir ve fayda ilkesi bu okulun temel ilkesidir. Faydaci
Hukuk Okulu’na gore “dogal hak” diye bir kavram s6z konusu degildir ve haklar
birbirine tercih edilebilir. Bu durum hukukun ekonomik analizini miimkiin kilmakta
ve panoptikon hukukun ekonomik analizi neticesinde tasarlanan bir hapishane olarak
karsimiza ¢ikmaktadir.'” Bentham’dan sonra 6zellikle 19. yiizyilin ilk yarisinda insa
edilen hemen tiim hapishaneler bir sekilde Bentham’in projesine atfen, onun bazi
uygulamalarini 6rnek almak suretiyle yapilmiglardir."'® Bu baglamda gdzetiminin

Ooneminin bat1 diinyasinca kesfi de hapishanelerin ortaya ¢ikigini tetiklemistir.

106 Hakan Karakehya and Asena Kamer Usluadam, ‘Neden Gozetl(en)iyoruz?’ (2016) 2 (3- Akar Ocal’a
Armagan) Anadolu Universitesi Hukuk Fakiiltesi Dergisi 190 vd.

107 Ana hatlartyla Panopticon’da, halka halinde bir bina, bu halkanin ortasinda yani merkezde ise bir kule
vardir. Ortadaki bu gozetleme kulesinin, onun etrafini saran halka seklindeki binanin i¢ cephesine bakan
genis pencereleri bulunmaktadir. Halka seklindeki bina hiicrelere boliinmiistiir. Hiicrelerin de biri igeri
digeri disar1 bakan iki biiyiik penceresi vardir. Igeri bakan pencere tam kuleninkilerin karsisina denk
gelmektedir. Disartya bakan pencereden gelen 151k sayesinde, halka seklindeki binanin i¢inde yer alan
hiicrelerdeki mahkiimlarin siluetlerini, kuleden rahatlikla takip etmek miimkiindiir. Kulenin igerisi disar1
yansimadig i¢in de, kulede kag kisinin oldugunu bilmek hiicredekiler bakimmdan miimkiin degildir. Jeremy
Bentham, Panoptikon: Géziin Iktidar: (Su Yayinlari, Istanbul 2008) 14-16.

108 Michel Foucault, fktidarin Gézii (Ayrint: Yaymevi, Istanbul 2003) 87. izlenip izlenmedigini, kulenin igerisini
goremedigi i¢in bilemeyen ama orada izlemek i¢in birilerinin var bulundugunu varsaymak durumunda olan
mahk(m ag¢isindan tek makul segenek ifaattir. Bu nedenle Bentham, hapishanesi i¢in Yunancaya dayanan
“goz oniindeki yer” anlaminda bir kelime tiiretmistir: “Panopticon”. Hem kolay gozetleme olanagi hem de
mahkim tizerinde olusturdugu “siirekli gozetleniyorum” hissi nedeniyle, bu hapishanenin ¢ok sayida
gardiyana ihtiyact yoktur. Lyon (n 103) 93.

109 Kiigiiktagsdemir (n 63) 66.

110 Foucault (n 108) 86.
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8. Sonuc¢

Hapishane modern bir icattir. Her ne kadar modern 6ncesi donemde hapishaneyi
andiran (zindan vb.) uygulamalar olsa da orgiitlii olarak yapilandirilmis ve yaygin
sekilde hapishanenin ortaya ¢ikisi, modern donemin baslangicina tekabiil etmektedir.
Bu baglamda insanligin modern siirece gegisinin kosullari, ayn1 zamanda hapishanenin

ortaya ¢ikmasinin da kosullarini olusturur.

Modern siireg, 6zellikle 17. yiizyilin ikinci yarisindan itibaren Avrupa’da baslayan ve
sonrasinda tiim diinyay1 etkisi altina alan, sosyal, ekonomik ve kiiltiirel degigim siirecini
ifade eder. Modern siirecin ya da daha yaygin kullanimi ile modernizmin ii¢ temel sacayagi
vardir. Bunlar; sanayilesme, sanatsal-kiiltiirel degisim ve aydinlanmadir. Modern siirecin
baskaca unsurlar1 da olmakla birlikte, bu ii¢ unsur modernizmin iizerine insa edildigi
unsurlar olmalari dolayisiyla daha fazla 6nem arz eder. Demokratiklesme, evrensellesme,
Ozgiirlesme, ulus devlet gibi bagkaca unsurlar ise bu {i¢ temel unsur sayesinde var olmus
veya bu ti¢ unsurdan birisinin toplumsal yansimasi olarak ortaya ¢ikmustir.

Modern siirecin kamusal cezalandirmanin degisimine ve dolayisiyla hapishanenin
dogusuna zemin hazirlayan alt unsurlari ise; 1) insanin 6neminin artmasi, 2) Bilimselligin
temel deger haline gelerek, yarmin daha giizel olacagi inancinin yayginlagmasi, 3)
Disiplin kavraminin yayginlagmasi ve gdzetimin dneminin farkina varilmasi seklinde
stralandirilabilir.

Gerek insan bedeninin dneminin artmasi gerekse de insanin kendi yasam yolunu 6zgiir
iradesiyle ve akliyla belirleyebilen bir birey olarak goriilmeye baslanmasi, ona kars1
insan onuruyla bagdagsmayan ve dogrudan fiziksel siddet iceren cezalarin
uygulanamayacagi diisiincesini ortaya ¢ikarmistir. Boylelikle fiziksel siddet igeren
cezalar oldukga hizli bigimde terk edilmis ve su¢lunun egitilerek toplumla uyumlu bir
birey haline getirilmesine olanak sagladig: diisiiniilen, hiirriyeti baglayici cezalarin
ortaya ¢ikiginin oniinii agmuistir.

Bilimselligin temel deger haline gelmesi ve bilim sayesinde yarmlarin insanlik i¢in
daha giizel olacag1 diigiincesinin yayginlagmasi ise suglularin da bilim yoluyla 1slah
edilebilecegi ve topluma kazandirilarak diizen ve refah i¢inde bir toplum olusturulacagi
diislincesini ortaya ¢ikarmistir. Bu diislinceye gore; “insan aklinin ve onun araciligiyla
ortaya konulan bilimsel bilginin yapabileceklerinin sinir1 bilinemeyecek kadar genistir.
Dolayisiyla suclu insanin 1slahi, bilimsel bilginin rahatlikla asabilecegi bir sorundur.

Sug isleme oranlarinin neredeyse sifirlandigi bir refah toplumu insa edilmesi ¢ok da

198



Hakan KARAKEHYA, Hande OZGER / Hiirriyeti Baglayici Cezalarin Ortaya Cikisinda Etkili Olan Kosullar

uzak degildir. Yarin bugiinden daha giizel olacaktir.” Bu sekilde suglularin bilimsel
yontemlerle 1slah edilmesi ise onlarin bir yerde kapali tutulmasini ve 1slah siirecinden
gecirilmesini gerekli kilmaktadir. O giinkii kosullarda buna imkan verecek yegane
cezalandirma sistemi olarak da hiirriyeti baglayici cezalar ortaya ¢ikmustir.

Son olarak disiplin kavrami da modern siiregte yayginlagsmis ve toplum iginde disiplini
saglamanin en etkili aracinin gozetim oldugu goriilmiistiir. Buna gore, bir kimseyi, bir
insan grubunu ya da makro dlgekte bir toplumu kontrol etmek ya da yonlendirmek
icin onu iyi bilmek, iyi bilmek icin de gézetlemek gereklidir. Bu baglamda “bir kisi
yada seyi iyi gdzetleyen, iyi bilir; iyi bilen de onu kontrol eder.” diisiincesi yayginlagmustir.
Ayrica bir otorite iligkisi igerisinde gozetlenen kimsenin disipline edildigi ve kurallara
uygun davranmasinin saglandig1 da kesfedilmistir. Bu kesfin yapilmasinda orta ¢ag
Avrupa’sinda ortaya ¢ikan veba salgininin énemli etkisi olmustur. Nitekim salgin
tehlikesiyle karantina altina alinan bolgelere salginla miicadele i¢in yogun bir gdzetim
uygulanmis, boylelikle karantina bolgesindeki insanlarin disipline edildigi ve kurallara
uymasinin etkin sekilde saglandigi gozlenmistir. Hiikiimliilerin bir yere kapatilarak
gozetlenmesi hem onlar hakkinda daha iyi bilgi edinilmesini saglamak hem de onlari
disipline etmek bakimindan ¢ok etkili bir yoldu. Bu tespit de hapishane fikrinin
Avrupa’da hizla yayginlasmasini saglamis ve akabinde hiirriyeti baglayici ceza

uygulamalart Avrupa’dan neredeyse tiim diinyaya yayilmistir.
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ABSTRACT

Recent studies have challenged traditional wisdom regarding public indifference to white-collar crime by revealing equal
or greater perceived seriousness of these crimes among respondents relative to traditional crime. The first of its kind in
the local context, this study examined perceptions of white-collar crime among a self-select sample of students (n =301)
at Baku State University in Azerbaijan. The results indicate that, overall, Azerbaijani students view white-collar crimes as
more serious than traditional crimes. Specifically, the manipulation of evidence by police officers, the acceptance of a
bribe by a government minister, and an accountancy firm representing a large corporation hiding evidence of tax fraud
from inspectors were ranked by the overwhelming majority as more serious than the street crimes they were compared
with. Nonetheless, in some scenarios, both crime types were deemed equally serious. Binomial tests for comparison of
the proportion of answers in each crime scenario, as well as Mann-Whitney U to allow for comparing mean differences
in perceived seriousness and punitiveness were employed. Limitations of the study and suggestions for future research
are discussed in the end.
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1. Introduction

The current literature on perceptions of white-collar crime is predominantly made up
of studies conducted in economically more developed parts of the world, such as the
US, England, Australia, and Canada (Friedrichs, 2007; Nelken, 2002). In the globalised
world, there is a growing need to explore different aspects of white-collar crimes
cross-culturally (Friedrichs, 2007). As highlighted by Friedrichs (2007), both the
characteristics and perceptions of white-collar crime differ between jurisdictions.
Considering the cultural, political, historical, and economic differences between
Azerbaijan and the aforementioned countries, this study has the potential to uncover

different attitudes to white-collar crimes in a distinctly non-Western context.
White-collar Crime

The term white-collar crime is defined as “a crime committed by a person of respectability
and high social status in the course of his occupation” (Sutherland, 1983, p. 7). Phrased
differently, it is a crime committed by a person in an occupation with the intent to
make a material gain or achieve an organisational goal (Benson & Simpson, 2014;
van Erp, Huisman and Vande Walle, 2015). White-collar crime can occur in at least
two forms — commission and omission (Croall, 2001). While the former refers to the
deliberate execution of an illegal act, the latter entails the harmful acts arising from
the negligence of laws and rules on the part of the entity.

The general public has historically demonstrated different attitudes towards traditional
crimes and the crimes of men in the suit. As succinctly noted by (Croall, 2001, p.1),
’it is not common, for example, to hear demands for ‘zero tolerance’ of fraudsters or
antisocial behaviour orders for companies”, which indicates a rather permissive attitude
of the public towards white-collar crimes and tougher perception of street crimes. Such
permissive attitude, as suggested by Martinez (2014), may also have been fuelled by
the romanticisation of white-collar crime by the current culture of TV, which is in stark
contrast to the portrayal of street crimes. However, white-collar crime is gaining
increasing levels of attention in the public over recent decades, largely due to global
events such as the economic crisis in 2007-08 (Cullen, Hartman, & Jonson, 2009;
Rosoff, Pontell & Tillman, 2010), which have contributed to a shift in perceptions
regarding this particular category of crime.

Exploring public opinion on the wrongdoings of the people and organisations in power
is interesting from multiple perspectives. While gauging public perception is of interest
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from a criminological perspective, having an understanding of the public attitude
towards white-collar crime can provide valuable information to public officials and
policymakers (Piquero, Carmichael, & Piquero, 2007). Given the importance of
informal control in addition to formal oversight by official institutions exercised on
organisational entities, it is worth exploring how ordinary citizens perceive their
wrongdoings (Hamilton & Sanders, 1976). Furthermore, in terms of policy implications,
Piquero, Carmichael, & Piquero (2007) highlight that public sentiments have the
potential to shape both the crime control policy of the state and legislative reactions

to crime and punishment.
Literature Review

From a historical point of view, white-collar crime rarely caught the public’s attention
until a few decades ago (Geis, 1973). In general, the tendency was that crimes resulting
in direct bodily harm were usually perceived as the most serious offences (see Rossi,
Waite, Bose and Berk, 1974; Grabowsky, Braithwaite, and Wilson, 1987; O’Connell
and Whelan, 1996). However, the findings of more recent studies signal a hardening
of public attitudes towards white-collar criminals. Despite the rating being inconsistent
across the different types of white-collar crime (Albanese, 1995; Cullen, Clark, Mathers,
& Cullen, 1983; Goff & Nason-Clark, 1989), more and more studies report increased
attention to white-collar offences as the public perceives them as at least as serious as
ordinary offences (Calavita, Pontell and Tillman, 1997; Kane & Wall, 2006; Piquero,
Carmichael, & Piquero, 2007). For instance, a study conducted by Cullen, Clark, Link,
Mathers, Niedospial and Sheahan, 1985) concluded that particular types of white-collar
crime (i.e. producing unsafe goods, vending contaminated groceries, embezzlement)
were considered more serious than armed robbery, burglary, and arson (Cullen et al.
1985). Using the randomly collected dataset from the National White Collar Crime
Center in 1999, Piquero, Carmichael, & Piquero (2007) analysed the data to compare
the perceived seriousness of the white-collar crime and street crime. The authors
concluded that the white-collar crimes in the dataset are perceived as equally or more
serious than street crimes. Similarly, Dodge, Bosick & Antwerp’s (2013) survey among
900 Colorado residents revealed that white-collar crime and traditional offences were
ranked equally serious. The survey focused particularly on white-collar crimes such
as Ponzi schemes, which were seen as more serious than the three street crimes (auto
theft, burglary, prostitution) presented to respondents. On a larger scale, the National
White Collar Crime Center conducted research in 2005 to measure the public perception
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of white-collar crime seriousness (Kane & Wall, 2006). A telephone survey of 1,605
households selected randomly across America revealed that, on a scale of one to seven,
respondents rated white-collar crime nearly equal to the traditional crime. The analysis
also revealed that crimes involving physical harm, crimes committed by organisational
offenders, and crimes perpetrated by high-status individuals were perceived as more
serious than their respective counterparts.

Considering the non-Western context of Azerbaijan, it is worth reviewing the literature
on the countries with greater similarities to Azerbaijan. A study by Sever and Roth
(2012) exploring public perceptions of white-collar crime in Turkey, a neighbouring
country with significant similarities to Azerbaijan, reported that Turkish citizens
considered white-collar crime nearly as serious as traditional crimes. Measuring crime
seriousness across 13 offences, the authors noted that, in comparison to Americans,
Turkish citizens attached relatively lower seriousness to white-collar offences versus
traditional crimes. Sever and Roth attributed Turkish public attitude to a number of
factors, such as a comparatively lower level of awareness and very limited media
coverage of white-collar offences. More recently, Benk, McGee, and Budak (2018)
measured Turkish citizens’ perception of the severity of bribery relative to other crimes
and violations. Administered to 545 Turkish respondents, the survey revealed that
bribery ranked 16th among the 33 offences surveyed, located in the middle of the
continuum of seriousness. According to the conclusion of the authors, bribery was not
perceived as a very serious crime by Turkish respondents. While this offence received
a significantly lower score compared to violent crimes, arson, and carjacking, as well
as embezzlement, it was, however, ranked higher than offences such as shoplifting
and bike theft. In Iran, Azerbaijan’s southern neighbouring country, a survey of a
randomized sample of 1,522 students selected from 20 universities around the country
found that although sexual offences were rated as the most serious (mean score of
0.92), economic and environmental offences earned a high mean score as well (mean
score of 0.82). Finally, a study by Sebba (1983) in Israel among new immigrants from
the Soviet Union found that those with stronger exposure to Soviet culture and with
longer living experience in the Soviet Union held tolerance towards white-collar crime,

and likely to perceive them as not serious.
Azerbaijan’s Context

Azerbaijan is situated in the South Caucasian region, and it is an oil-rich, economically
developing country. It regained its independence from the Soviet Union in 1991 after
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nearly 70 years. Since its independence, the government has made significant investments
in its state institutions and the public sector in order to transform the country, with a
population of fewer than 10 million people, from a Soviet relic into a modern nation.

In the immediate years after the breakdown of Soviet rule, the country was thrown
into political, social and military turmoil, as a result of which public security became
one of the most pressing concerns (de Waal, 2013). However, once the order was
restored with the establishment of the new state and agreement of the ceasefire, coupled
with the exploration of large oil reserves, the country rapidly developed both socially
and economically. GDP skyrocketed from US$4.9 billion to US$74 billion from 1992-
2013 (The World Bank, 2018), and the Human Development Index for the country
improved from 0.612 to 0.757 from 1995-2017 (United Nations Development
Programme, 2018).

White-collar crime in Azerbaijan

White-collar crime occurs in every country around the world, albeit in a different
fashion and on a different scale. Like in many other countries, there is no separate data
on the extent of white-collar crime in Azerbaijan. Nonetheless, the data on a number
of white-collar crimes is available, which could provide insights into the dynamics of
this crime category. According to the data from the State Statistics Committee (2017),
the number of recorded economic crimes - one of the white-collar crimes has greatly
fluctuated over the years. Thus, while the figure was 2,136 in 1995, it declined
significantly to 491 in 2005 before rising to 2,553 in 2017. Nearly half (46.9%) of
these crimes in 2017 involved tax evasion, with illegal smuggling of goods accounting
for 35.3%. The number of convicted offenders for the year 2017 for economic crimes
stood at 428 (the conviction rate of 16,7%).

Generally speaking, burglary/theft, drug crimes and the violation of traffic rules were
the three most recorded offences at least in the last decade (Statistics Committee,
2017). If one divided crimes under the categories of property crime and personal
violent crime, the following offences are categorised as violent crimes in the official
data on crime: murder, intentional assault resulting in physical injury, torture and
creating a dangerous situation. The following offences are categorised as property
crimes: burglary, robbery, fraud, embezzlement, theft. Historically, while violent crimes
have generally fluctuated, property crimes have increased. The latest data available at

the time of writing suggests that the aggregate crime rate per 1,000 population in

207


https://orcid.org/0000-0002-4184-4539

Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2020; 8(2):203-225

Azerbaijan stood at 2,35 in 2017. As of 2017, the national population size was 9,810,000.
Property crime (0.8 per 1,000) fraud (0.3 per 1,000) and illegal possession of drugs
(0.29 per 1,000) were the most prevalent crimes in the country. While property crime
was the most prevalent crime in the country (2,792 - burglary, robbery and larceny all
combined), 684 violent crimes (0.07 per 1,000; murder/attempted murder, assault and
rape/attempted rape all combined) were recorded in 2017. In terms of victims of crime,
6,830 people were either wounded or killed in 2017.

Though not reflected by the official crime data, corruption has long been widespread
in the country, though the government has taken important steps to eradicate it.
Politically, according to the Democracy Index produced by the Economist Intelligence
Unit, the level of democracy in Azerbaijan is significantly lower relative to most of
the countries where fear of crime has been examined (The Economist, 2019). Despite
the significant improvement, Azerbaijan ranked 126 out of 180 countries in terms of
the level of transparency and corruption (Transparency International, 2019). Given
that white-collar offences must be discovered by proactive means undertaken by
criminal justice forces (Pontell & Geis, 2007), one may speculate that the actual number
of white-collar crimes in the country may be much higher. Coupled with total state
control of the statistics, the implication is that finding unbiased accounts of upperworld
criminal activities is extremely difficult in Azerbaijan.

There have been a small number of studies examining public perception of some
white-collar crimes, bribery and corruption in particular. Sadigov (2018) conducted a
face-to-face survey among 1,002 people in Azerbaijan in 2015, finding that the local
circumstances largely shaped respondents’ perception of corruption. That is certain
technically illegal behaviours that would constitute an act of bribery may well be
perceived as an act of expression of gratification and respect by citizens to public
servants. For instance, offering informal payments to facilitate faster document
processing was not seen as an illegal act by the majority of the respondents. Instead,
it was viewed as an act of respect towards public officials. Thus, certain behaviours
that are technically illegal may not be seen as corrupt by Azerbaijani people, an attitude
that regularly initiates bribery. The author concludes that the citizens of Azerbaijan
actively participate in corruption, often acting as initiators of bribes to those in authority.

In another study of bribery and corruption in Azerbaijan, Sadigov (2014) explored this
problem within the sphere of the higher education system. His findings are revealing
in terms of public perception of this particular type of white-collar crime in the local
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context. Although there are many instances in which educators or professors ask for
a bribe, for example, to award higher exam grades to students, a significant proportion
of the students are actively involved in offering bribes. Not only do they, on average,
offer more bribes than are asked for one by their educators, but also almost half of the
students (47.3%) in this study admitted “witnessing their peers offering bribes to their
educators on a regular basis” (Sadigov, 2014, p. 51). In general, it was found that
67.3% of the students had bribed their educators. As a motive, the desire to get through
courses in a relatively easier way, obtaining higher grades with minimal effort, and
avoiding boredom associated with studying were some of the most commonly cited
reasons. This finding implies that so long as it satisfies their needs, this group of people
may actively engage in bribery within the educational sphere.

The attitude of private sector enterprises towards corruption and bribery in Azerbaijan
has also been explored. From the perspective of private sector entities, procedures
such as obtaining business licenses, certifications, and loans are sometimes met with
demands for bribes, which are then paid by private companies to keep their business
going (Bertelsman Stiftung, 2018). As reported by Lee, Frank, Wadsworth & Brenda
(2017) analysis of Business Environmental and Enterprise Performance Survey data
from studies in 2002, 2005, and 2009, 52% of Azerbaijani firms in 2009 reported
an informal gift/payment expectation or request for permit applications. In this
environment where businesses have a high chance of engaging in bribery, Sadigov
(2014) explored the extent to which businesses were willing to participate in bribery
and their perception of it. Conducted among small and medium-sized enterprises
(SME), it was found that “Azerbaijani SMEs offer bribes slightly more frequently
in comparison to bribe demands that they are facing from bureaucrats” (Sadigov,
2014, p. 35). Rather interestingly, although 53.4% of the entrepreneurs perceived
corruption as the most important problem that businesses face in Azerbaijan, they
nonetheless paid bribes even though 63.7% had a real choice to avoid them. The
same study also revealed that despite the frequency of engaging in bribery, a mere
0.8% of the entrepreneurs expressed fear of the legal consequences of offering a
bribe to a public servant (Sadigov, 2014). From a perception point of view, this study
implies that despite seeing corruption as a serious impediment to the development
of business, entrepreneurs themselves were willing to offer bribes to advance their
business interests. In other words, instead of perceiving bribery as a white-collar
crime to avoid, Azerbaijani entrepreneurs viewed it more as an instrument to expedite

business-related procedures and ultimately increase their profit.
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This study represents the first attempt to measure the perception of Azerbaijanis towards
several white-collar and street crimes. Specifically, due to a lack of resources and
funding, this survey explores the perception among students at one local university.
Thus, the findings of this study are mostly indicative, not representative. Nonetheless,
being the first study of its kind, it provides some useful insights into how Azerbaijani
students view white-collar and street crimes in terms of their seriousness.

2. Methodology
Sampling

Adopting a non-random sampling strategy, a self-select sample of students (both
undergraduate and postgraduate) from Baku State University was used. This study divided
the sample into two subgroups - law and criminology students and non-law students.
The division of the sample was intentional since the authors were also interested seeing
whether the views of law and criminology students differ from non-law students. The
law and social science departments were contacted to provide access to the emails of
the students. However, the authors of this study do not claim that the findings are
representative of the general population of Azerbaijan. Rather, it is indicative.

The choice of a student body as the sampling unit was based on numerous theoretical
and practical grounds. A number of different studies had demonstrated that students are
appropriate for attitudinal research and theory testing (Austin & Hummer, 1994; Gibbs,
Giever, & Higgins, 2003). One of the few social groups with a much greater likelihood
of having an in-depth understanding of this issue is students. Not only is white-collar
crime taught at universities, but the students, particularly those enrolled at humanities
courses, have a greater probability than others to explore the issues and concepts related
to this topic. Students at humanities and law courses are more likely than other groups
of people to explore crime in-depth within their curriculum. In our opinion, they have
the necessary sense, knowledge, and capacity to identify and understand white-collar
crime and the relevant issues, thus making them more prepared and willing to participate
in our survey. From a practical point of view, the choice of the student body as the
sampling unit was seen viable due to lack of funding and limited resources.

Two of the authors employed at the Baku State University contacted the administrators
of the courses at humanities departments to gain access to the emails of the students.
For access to the sample, the administrators of the courses required an initial discussion
of the questionnaire. In response to the request, the questionnaire was verified face to
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face to assure that no indelicate question had been included, though no modification was
required by the institution. The subsequent stage involved recruitment. Students from
the courses were recruited via email, which contained a link to a web-based survey
containing the questionnaire. Participation in the survey was voluntary. No personal
information was requested or recorded. All the responses were anonymous and confidential.
The survey remained open between 15 September and 14 October 2018.

The response rate was 303. Eliminating incomplete responses as well as those completed
too quickly (the system showed that average completion time was about 4 minutes) yielded
a final sample of 301 participants. While 76.4% of the respondents were bachelor students,
the remaining 23.6% were postgraduate students. The median age was 21 years and the
ages ranged from 17 to 60. Other variables of the students are shown in Table 1. Since
the data collection method involved self-selection, the authors of this study do not claim
that the findings are representative of the whole student population in the country.

Table 1. Demographic profile of the survey respondents (n=301)

Number of respondents | Percentage of respondents (%)
Gender
Male 195 64.8
Female 106 35.2
Age
17 to 21 years 143 48
22 to 25 years 66 22
26 and over 92 30
Household income
0-250 AZN 36 12
251-400 AZN 50 17
401-600 AZN 57 19
601-800 AZN 42 14
801-1,000 AZN 49 16
1,001 AZN + 64 22
Education
Undergraduate 230 76.4
Postgraduate 71 23.6
Area of residence
City 192 64
Suburbs 23 8
Province 60 20
Rural 23 8
Course
Law and criminology 101 33.5
Others (non-law) 200 66.5
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Survey instrument

Two general crime categories are covered by the current survey - white-collar crime
and street crime. While the former has been defined above, the latter is defined as a
term entailing crime occurring in public space that results in violent or monetary loss
to a victim.

To gauge public opinion on white-collar crime, the most prevalent method has been to
present subjects with a list of crimes and ask them to rank them based on the seriousness
or to assign a seriousness score to each crime. The current study is not an exception. The

survey employed in this study was created by the authors themselves for purpose.

The survey asked a sample of students to consider two types of conduct and then state
which type of behaviour they regarded as more serious. Respondents also had an option
to assign an equal degree of seriousness to both crimes presented in each scenario.
Each question contrasted an example of white-collar crime and misconduct with an
example of traditional crime. The list of traditional crimes and white-collar crimes
used in scenarios is presented in Table 2.

The rationale behind choosing these items, particularly white-collar crimes, stemmed
from the local crime landscape of Azerbaijan. As noted above, tax evasion, fraud and
corruption or bribery are some of the most widely prevalent offences in the country.
Regarding street crimes, theft has consistently been the most recorded crime in
Azerbaijan in recent years.

Data collection method

The announcement for participants was announced between March and May of 2018
via the social media platform Facebook.! More precisely, the link to the survey was
placed on three media agencies’ Facebook pages®. At the time of the study, the total
number of followers of these pages stood at around 300,000. However, there is no
information as to the types of people that might be following these accounts, which
is acknowledged by the authors as one of the limitations of this survey.

1 As of September 2018, there were 1 854 000 Facebook users in Azerbaijan on September 2018, which
accounted for 18.4% of the entire population. At the time of the data collection (March 2018), Facebook
occupied first place among users of social media according to popularity. It had the 29% share of the social
media market in Azerbaijan (ONA News Agency, 2019)

2 These media agencies - APA Information Agency, Lent News Agency and Vesti News Agency were chosen
primarily due to their large audience. While APA’s website is visited by around 150-200,000 people daily,
this number stands at 330-400,000 and 550-600,000 for Lent.az and Vesti.az respectively.
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An online survey was adopted for data collection. Considering the issues with
freedom of speech without fear of retaliation in Azerbaijan (Council of Europe,
2019) and sensitive nature of the subject (as noted by Huisman & Vande Walle (2010)
Goldstein (1974), some white-collar crimes can be committed by government officials,
judiciary and law enforcement bodies), the authors believed that unobtrusive survey
method is the most suitable approach from respondents’ point of view. The choice
of the self-report survey was further supported by what Co6té (2013) speaks of
regarding countries like Azerbaijan. That is, according to C6té, in politically sensitive
regions such as the former Soviet Union anonymity and privacy protection are of
paramount importance for respondents. Similarly, since self-report surveys have
been associated with reductions in socially desirable responses and with an increased
willingness to answer sensitive questions (Kelly, Harper, & Landau, 2008), it was
considered suitable to explore the views of students on the highly sensitive issue of
white-collar crime. Another key benefit of this data collection method was the
efficiency it provided, along with a higher coverage rate. Conducting a face-to-face
survey with 301 students during the day when they have lessons could have been
more time-consuming, and inconvenient to students, whereas completing the survey
in their free time gave them ample time to think and reflect before answering each
question. The survey was set in such a way that respondents would not be able to
complete more than one. The survey was located on the Survey Monkey platform,
which was accessible through a link sent in emails to the students.

Table 2. Types of crimes presented in the scenarios

Scenario White-collar crimes Street crimes
1 Evidence manipulation by the police A shoplifter stealing goods from a
supermarket
An accountancy firm representing a large A shoplifter stealing goods from a
2 corporation hiding evidence of tax fraud
f . supermarket
Tom inspectors
3 Overcharging for essential medicine Joyriding
A minister’s acceptance of a bribe to -
4 . . Joyriding
influence government policy
5 A minister’s acceptance of a bribe to Someone knowingly handling
influence government policy stolen goods
6 Deliberate defrauding of customers by a Someone knowingly handling
bank stolen goods
7 Manipulation of stock prices by an Someone knowingly handling
investment firm stolen goods
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3. Results and Findings
Descriptive statistics

All scores were combined to determine a response average. To note, the scores for
the mean score ranged from -1 to 1. The closer to 1 score is, the more serious a
white-collar crime is perceived, and vice versa. It revealed a mean (x) seriousness
score of x 0.551 indicating the majority of students viewed the represented white-
collar crimes as serious. Figure 1 shows the mean seriousness rating of each crime
scenario presented in the survey. The scenario involving the comparison of
manipulation of evidence by the police and shoplifting produced the highest seriousness
mean score (x 0.902) for a white-collar crime whereas the scenario comparing the
manipulation of stock price to knowingly handling stolen goods received the lowest
seriousness mean score for a white-collar crime presented (x 0.230). Overall, one
can say that the scenarios involving white-collar and traditional crime were fairly
dispersed in terms of seriousness ratings. There was no accumulation on the top or

bottom of the list for either type of offense.
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Figure 1. Average crime seriousness scores for each scenario (X)

Table 3. Results of the scenarios (shown in %)
Sce. 1 |Sce.2| Sce.3 | Sce.4 | Sce.5 | Sce.6 | Sce.7

White-collar crime is more serious 91 81 65 81 46 41 38
Street crime is more serious 2 5 12 4 12 16 17
Both are equally serious 5 9 23 14 41 43 37
No idea 2 6 0 1 1 0 8
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Table 4. Summary of demographic characteristics influencing individuals’ crime seriousness
scores

Sce. 1 | Sce. 2 | Sce. 3 | Sce. 4| Sce. 5 | Sce. 6| Sce. 7
Gender - - - - - - -

Income -

Area of residence - * - - - - -

Age - - - - - - -
Education level - - - - -

Field of education (law and non-law) - - - - -
**P<0.01; *P<0.05

The binomial test was conducted to allow for a comparison of the numbers of participants
who chose different responses in viewing which crime is more serious in each 7 crime
scenarios. For all 7 crime scenarios, it was revealed that significantly more respondents
perceive white-collar crime as more serious than street crime (see Table 3), but there
were no significant differences between the number of participants who view white-
collar crime more serious and the number of participants viewing both crimes as
equally serious in all presented crime scenarios (see Table 4). Across the scenarios 5,
6 and 7 there is no significant difference in the number of participants seeing white-
collar crime more serious and the number of participants regarding both crimes on the
same level of seriousness (see Table 4).

Table 5. The results of the Mann-Whitney U test on previous victimisation and its relationship
with each scenario

Sce. 1 |Sce.2| Sce.3 | Sce.4 | Sce.5 | Sce. 6 | Sce.7

Fraud in the last 12 months - - - * - * -
Request by a company for unneces- - - - - *k
sary repair in the last 12 months
Product pricing fraud in the last 12 - - - - - - -
months

* *

Suffering from the consequences of a - - - - -
large corporate crime or scandal in the
last 12 months

Credit card hacker attack in the last 12 - - - - - - -
months

**P<0.01; *P<0.05
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Table 6. Binominal tests for comparison of the proportion of answers in each crime
scenario

Sce. 1 |Sce.2 |Sce.3|Sce. 4 |Sce.5 |Sce. 6 |Sce.7

The occurrence of answer “White-collar | 275 244 196 | 245 138 130 114
crime is more serious”

The occurrence of an answer “Both 15 26 68 42 124 124|112
crimes are equally serious”

Occurrence of answer “Street crime is 7 14 36 11 36 47 50
more serious”
Sig. of test (“White collor crime” and 0,00 0,00 [0,00 [0,00 [0,00 |[0,00 [0,00
“street crime”)
Sig. of test (“White collor crime” and 0,00 (0,00 |0,00 |0,00 |042 {0,775 (0,95
“Both crimes are equally serious”)

Bivariate Analyses

In bivariate analyses, Mann-Whitney U test was used to allow for comparing mean
differences in perceived seriousness and punitiveness in all 7 scenarios between groups
created according to the respondents’ gender, level of education (undergraduate and
postgraduate), field of education (law and non-law) household income, area of residence,
and age (see Table 5). Previous white-collar victimisation was also explored to see
whether it has an effect on the respondent’s perception of crime. However, only the
findings achieving statistical significance are reported. The results of the tests for each
variable are shown in Table 4. While an asterisk (*) means a statistically significant
relationship between a variable and the respondents’ crime perception at the level of
a0.05, variables denoted with a double asterisk (**) translate to a stronger relationship
at the level of 00.01.

Overall, the analysis revealed the absence of a statistically significant difference in
the perceived seriousness of given crimes between compared groups in many scenarios.
However, between respondents with different field of education was significant
difference in perception of the crimes presented in Scenario 4 (p < .05) and Scenario
7 (p <.05), which, respectively, compared the acceptance of a bribe by a government
minister to influence government policy to joyriding and manipulation of stock prices
to knowingly handling stolen goods. More precisely, more of those with law education
tended to view these white-collar crimes more seriously than non-law students.
Respondents’ area of residence was a statistically significant variable (p <.05) for the
Scenario 2 (the concealment of tax from tax authorities by an accountancy firm
representing a corporation and shoplifting from a supermarket), while level of education
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made a difference between respondents’ perception of crime seriousness for the crimes
shown in Scenario 3 (overcharging for essential medicine by a pharmaceutical company)
and Scenario 6 (deliberate defrauding of customers by a bank). For both scenarios,
the value of significance was p <.05, meaning that more undergraduate students view
these white-collar crimes more seriously.

In terms of the previous victimisation of respondents, there were variations in perceptions
of crimes between victims of some crimes and non-victims in a handful of scenarios.
The strongest difference (p <.01) was observed between Scenario 7 and a respondent’s
previous victimisation by a company requesting unnecessary repair in the last 12
months. Phrased differently, those suffering from this type of white-collar victimisation
were more likely to perceive street crime - knowingly handling of stolen goods more
seriously than the white-collar crime presented. There was a statistically significant
difference between being the victim of fraud and respondents’ response in Scenario 4
(p <.05) and Scenario 6 (p <.05). Suffering from consequences of a large corporate
crime or scandal in the last 12 months was significantly correlated with the perception
of crimes presented in Scenario 7. Those suffering from the consequences of a large
corporate crime or scandal in the last 12 months were more likely to perceive knowingly
handling of stolen goods more seriously than manipulation of stock price.

Table 7. Victimisation of respondents

Request by a Product Suffering from .
. . . Credit card
. Fraud in | company for pricing consequences of
Previous . hacker attack
PN the last 12 | an unnecessary | fraud in a large corporate | .
victimisation . . . . | in the last 12
months repair in the | the last 12 | crime or scandal in months
last 12 months | months | the last 12 months
Yes 24% 8% 54% 32% 5%
No 76% 92% 46% 68% 95%

4. Discussion and Conclusion

Our study was the first attempt to explore the perception of white-collar crimes in
Azerbaijan, albeit its focus was students at one university. Despite the issues with the
sampling, the results are mostly in line with many findings observed abroad: the
students surveyed generally perceive white-collar crime to be at least as serious as —
and in some cases, more serious than — traditional crimes. The average mean score of
X 0.551 testifies to the seriousness Azerbaijani students assign to white-collar crimes.
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Moreover, for all 7 crime scenarios, binominal tests revealed that significantly more
respondents perceive white-collar crime more seriously than street crime. The ratings
across all scenarios ranged from a mean score of X 0.902 to X 0.23. None of the scenarios
produced a mean score of below 0, which would indicate street crime being perceived
more seriously than white-collar crime.

The scenario comparing police manipulation of evidence and shoplifting from a
supermarket generated a widespread agreement that the former is more serious than
the latter (X 0.90). Our finding may arise from the idea that while shoplifting by an
individual may be motivated by an urgent need for making ends meet on the part of
the offender, police manipulation of evidence amounting to the obstruction of justice
is likely a calculated act. Alternatively, the students may understand the severity of
the implications (i.e. erosion of public trust in the police) of police manipulation of
evidence, which may have encouraged them to attach higher seriousness score to this
white-collar crime. Coupled with a relatively corrupt public perception of the police
(Transparency International, 2018), our finding is an anticipated one.

In the second scenario, the overwhelming majority of the respondents considered the
behaviour of the accountancy firm more serious than shoplifting from a supermarket
(X 0.80). Such an attitude may be due to the pervasiveness of tax evasion in the country.
According to the official data on economic crimes, nearly half (46.9%) of economic
crimes in 2017 involved tax evasion, an indication of the relatively large scale of this
particular white-collar crime. Thus, it is possible that the students surveyed, well aware
of the implications of tax evasion by companies, condemn this behaviour more strongly
than shoplifting. Furthermore, since tax evasion is mostly a premeditated act, the
consequences of which for the public budget are known by a perpetrator, the respondents
surveyed may have assigned a greater degree of seriousness to this misconduct due to
this particular aspect. On the other hand, shoplifting may be caused by an impulse
arising from a personal need, and its repercussions are unlikely to equal those of tax
evasion. Another potential explanation is that the students surveyed may have been
aware of the potential implications of the tax evasion for the public budget in the form
of lost tax revenue.

The next item on the questionnaire presented the scenarios of the 2,000% overcharge
of the Ministry of Healthcare for an essential drug by a pharmaceutical company and
joyriding. Though producing a relatively lower mean score than previous scenarios
(X 0.53), a sizeable proportion of the students perceived the conduct of the former
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more serious than the latter. The exact reasons behind this attitude remain obscure,
but it may be because of the structural problems of the national healthcare system and
the problems that users experience. In a country where the healthcare service is not
always free, hospitals frequently charge patients and drugs are sold commercially (The
Institute for War & Peace, 2016), the implications of such white-collar crime are severe,
particularly for low-income patients. Regarding drugs, one study noted that the
affordability of medicine is an issue for local patients (Papiashvili & Orugova, 2013).
Coupled with absence of mandatory health insurance as of the time of the writing, an
ordinary Azerbaijani citizen was likely to suffer from high drug prices. Taking these
problems into consideration, it is not impossible for the students surveyed, to understand
the repercussions of overcharged prices of medicines, which led most of them to

perceive this particular white-collar crime as more serious.

The scenario involving the comparison of the acceptance of a bribe by a government
minister to influence government policy and a joyrider was particularly relevant to
the local context due to the pervasiveness of corruption in some government agencies.
A significant majority of the students (81%) in the survey viewed the behaviour of the
official as more serious than a joyrider (X 0.78). In a country where some high-ranking
public officials, including ministers, have been imprisoned or removed from the office
on corruption charges, an official’s acceptance of a bribe is a matter expected to be
viewed seriously by the general public. Obviously, Azerbaijani respondents, aware of
the repercussions of corruption and bribery, perceived an official’s acceptance of a
bribe to influence government policy to be more serious than the behaviour of a joyrider,
whose conduct is less likely to have any kind of social harm. It may also be inferred
that respondents surveyed are less likely to show tolerance towards individuals who
abuse their status to commit a crime. In the words of Friedrichs (2007), they are
perceived as “trusted criminals” since they violate the trust granted to them for service.

However, when the same behaviour of a government minister was compared to someone
knowingly handling stolen goods in Scenario 4, the students were more equally divided
in terms of how serious they perceived each crime. That is, only 46% viewed the
white-collar offence as more serious than the handling of stolen goods, and the proportion
of the students regarding these crimes as equally serious was 41% (X 0.34). By
comparison, only 14% of the respondents saw an official’s acceptance of a bribe to
influence government policy and joyriding as equally serious. The potential explanation
for the assignment of an equal degree of seriousness to the two crimes - the acceptance
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of a bribe and handling stolen goods may be due to the ultimate result of both acts.
That is, in both offences, the offender earns ill-gotten gains, which may have triggered
the respondents to see both acts as equally serious. This was a scenario where the
respondent’s field of education was significantly related to the perception of the crimes
presented. Phrased differently, more law and criminology students view this particular
white-collar crime more seriously than the counterpart crime. This difference may be
explained, in part, by the deeper and better awareness of law and criminology students
than other students of the consequences of ministerial corruption, since the former
receive dedicated education on issues like corruption and bribery. Non-law students,
on the other hand, may view corruption as a victimless crime (Wertheimer, 1977),
which may appear to have less severity than handling stolen goods with knowledge.

In the scenario presenting a bank’s overcharging of its customers and the handling of
stolen goods, 43% of the respondents view both crimes as equally serious (X 0.25). As
a possible explanation, one may put forward the idea proposed above, that in both
crimes, the offender earns ill-gotten gains. Another possible explanation for the assignment
of an equal degree of seriousness to these crimes could be the current issues, such as
bank fraud, that many people suffer in Azerbaijan. Indeed, a content analysis by a local
research agency - Media Monitoring Center for one month (July 2016) identified 285
cases of news reports on bank frauds within a single month alone (Sputnik News Agency,
2016). Among these 285 reports, at least 113 of them were on fraud by a bank against
a customer. Thus, it is possible that the respondents, aware of the potential repercussions
of bank fraud both for customer and financial system (i.e. undermining trust in the

system), view this particular white-collar offence more seriously.

In the comparison of handling stolen goods and manipulation of the stock price in the
stock market, the proportion of respondents regarding the two crimes as equally serious
was nearly the same as the proportion who viewed the white-collar crimes as more
serious than the ordinary crime (0.23). This finding was relatively unexpected, given
that manipulation of the stock price is comparatively less known in Azerbaijan’s context
largely due to the significantly smaller size and nascent nature of the stock market, as
well as the absence of related offences such as manipulation of a stock price, at least in
official statistics. The stock market in Azerbaijan has been established in the early 2000s
and at the time of the writing, there were 29 publicly listed companies (Baku Stock
Exchange, 2019). A search of databases of news websites in Azerbaijan for manipulation
of the stock price in the stock market by an investment firm generates no results, and
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the official data on crime contains no information on this particular financial crime either.
Thus, the activities in the stock market are not well known among many people.
Nonetheless, the fact that 37% of the students perceive manipulation of the stock price
as equally serious as the handling of stolen goods indicates that some respondents
probably had a certain level of knowledge of the manipulation of stock price and its
potential repercussions (i.e. undermining of trust in financial markets, a loss for investors)
for the stock market, the economy, and the investment community in general. It is highly
possible that these students may have obtained the relevant knowledge from the media.
Moreover, respondents may perceive these acts as equally serious because in both cases
the offender earns ill-gotten gains. However, there was a difference between the responses
of law and criminology and non-law students in this scenario. That is, more law and
criminology students view white-collar offence more serious than the street crime it was
compared against. This difference may be attributed to the better knowledge of law and
criminology students of the severity of manipulation of stock prices, which may not be
well known among other groups of students. Interestingly, more non-urban dwellers
attached more seriousness towards the manipulation of the stock price in the stock market
than their counterparts in urban areas. The exact nature of the relationships observed
remains obscure and warrant further research.

It is worth reviewing the proportion of the respondents victimised by white-collar
crime, since it may provide further explanation for the assignment of a generally higher
degree of seriousness to these crimes presented in the scenarios. The fact that 32% of
the students or someone in their household suffered from the consequences of a large
corporate crime or scandal in the last 12 months may be interpreted as a plausible
explanation as to why they tend to see white-collar crimes more seriously than ordinary
crimes. A relatively higher proportion of the students (54%) indicated their victimisation
as aresult of pricing fraud in the last 12 months, which may also feed strong condemnation

of the crimes committed by white-collar employees.

Finally, according to the Mann-Whitney U test, none of the demographic characteristics
- age, gender, and household income were found to have a significant influence on
perceptions of the seriousness of crimes presented.

This study’s findings somewhat extend the current knowledge on public perception
of white-collar crimes by covering a population unstudied hitherto. The findings
generally conform to the previous studies covered above (Calavita, Pontell and Tillman,
1997; Kane & Wall, 2006; Piquero, Carmichael, & Piquero, 2007; Dodge, Bosick &
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Antwerp, 2013; Sever and Roth, 2012) in the sense that white-collar crimes were
perceived either equally or more serious than traditional crimes by the students surveyed
by the current study, though we acknowledge the methodological differences between
this and other studies. Thus, this study could be said to have been more an addition to
the existing stock of knowledge on public perception of white-collar crimes than a

development of new theoretical strand.
Limitations and Suggestions for Further Research

There are a number of limitations to this study. First, only university students of a few
courses of one university in an urban area were recruited. Not only did such a sample
cover a very small proportion of the overall student body at the university, but these
students were educated in their respective fields, which can have implications for the
representativeness of the sample. That is, the views of educated people may differ
from those without education at all. It is also worth noting that the number of students
from law and criminology and other faculties were not similar. Furthermore, students
residing in an urban area, where many forms of white-collar crimes occur more
frequently and are discussed more extensively than in rural regions, may have different
attitudes towards this category of crime than their rural counterparts. Considering the
sample-related issues, the authors strongly suggest further studies be conducted across
a nationally representative sample in order to gauge Azerbaijani public’s perception
of crimes more accurately and comprehensively. Another limitation is that, as is the
case with most public perception surveys, the current study attempted to explore the
crime seriousness ratings of only certain types of crimes in Azerbaijan. In other words,
not all types of crimes were included in the survey. The surveys in the future could
include a wider list of crimes. Methodologically, this study did not present a violent
street crime. As noted and demonstrated by Michel (2015) comparisons involving a
violent street crime could have led to lower perceived seriousness for the white-collar
crimes. Therefore, future research could make a direct comparison between violent
and non-violent crimes.
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6z

7188 sayili Ceza Muhakemesi Kanunu ve Bazi Kanunlarda Degisiklik Yapiimasina Dair Kanun’un 23. maddesi ile 5271
sayilh Kanunun miilga 250. maddesinin bashgiyla birlikte yeniden diizenlenmesiyle Alternatif bir ¢6zim yolu olarak
24.10.2019 yururluge giren seri muhakemesi usuld, 1 Ocak 2020 tarihinden itibaren uygulanmaya baslamistir. Temelini
Anglo-Amerikan hukuk sisteminde yer alan ceza pazarligi sisteminden alan seri muhkeme usull, son dénemde
Kara Avrupasi Hukuk sistemi temsilcileri tarafindan kabul gérmeye baslamis ve basta mehaz kanun niteligine sahip
olan AImCMK'nunda da 2009 yilindan beri yer almaktadir. Ancak belirtmek gerekir ki, seri muhakeme hukuku adiyla
yurtrlige giren kurumun ne Amerikan ve ne de Alman hukukunda yer alan benzer diizenlemelerden farklidir. Kanun
koyucunun ortaya koydugu gerekcede ifade edildigi Uzere yargi mercileri tizerinde mevcut olan yogunlugun azaltiimasi
amaciyla alternatif ¢6zim yolu olarak yururlige giren Seri Muhakeme Usuli, 2005 yilinda yirirlige giren 5271 sayili
Ceza Muhakemesi Kanunuyla ortaya konulan ceza muhakemesi sistemimize uygun bir kurum degildir. Bu calismada
seri muhakeme usultiniin diizenlendigi Ceza Muhakemesi Kanununun 250. maddesi ve Ceza Muhakemesinde Seri
Muhakeme Usulii Yonetmeliginde baglaminda Tiirk hukuku bakimindan yeni olan bu miiessesene dair aciklamalar,
elestiriler ve 6neriler yer almaktadir.

Anahtar Kelimeler: Seri muhakeme usuli, ceza indirimi, sorusturma asamasinda hiikiim

ABSTRACT

The Serial Judgement Procedure (SJP) entered into force in October together with the law regarding the Amendment of
the Turkish Penal Procedure Code (TPPC). The SJP began to be implemented on January 1st, 2020. SJP is a process that
enables a public prosecutor to propose decreasing a penalty. To make this proposal, the public prosecutor must have
sufficient evidence to initiate a trial regarding a crime, as set forth in Article 250 of the TPPC. To do this, the prosecutor
makes a proposal stating that the sentence will be reduced by half if he accepts the offer. If this proposal is accepted
in the presence of his defense counsel, the public prosecutor prepares a written request and sends it to the court. The
court then listens to the suspect in the presence of his defense counsel. If the suspect accepts the offer, the judge will
adjust the sentence according to the proposal. This study examines the conditions of Article 250 of the TPPC, which
regulates the SJP. Moreover, the disapproval of the current SJP system, which is new in the Turkish criminal procedure
law system, is argued.
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EXTENDED ABSTRACT

The Serial Judgement Procedure (SJP) was introduced in October 2019 together
with the law regarding the Amendment of the Turkish Penal Procedure Code (TPPC)
no. 5271. The SJP began to be implemented on January 1st, 2020. The procedure is a
novel alternative dispute resolution process in the Turkish criminal procedural system.
This process enables a public prosecutor to propose the decreasing of a penalty. For
this proposal to be made, the public prosecutor must have sufficient evidence to initiate
a prosecution regarding a crime, as stated under Article 250 of the Turkish Penal
Procedure Code. To begin the process, the prosecutor makes a proposal that the sentence
be reduced by half. If the defendant accepts the proposal in the presence of his defense
counsel, the public prosecutor prepares a written request and sends it to the court. The
court then listens to the suspect in the presence of his defense counsel. If the suspect
accepts the proposal, the judge adjusts the sentence according to the proposal.

This study explores the conditions of Article 250 of the TPPC, which regulate the
SJP. Moreover, criticisms against the SJP system are also examined.

Plea-bargaining, which is mainly a characteristic of the common law system, is
the basis of SJP. Similar processes have also been introduced recently within some
civil law jurisdictions in Europe. For instance, the “Negotiated Agreement” has been
implemented since 2009, as set forth in Article 257C of the German Criminal Procedure
Code. However, SJP, which is regulated under the Turkish law system, is different
from similar regulations under the American and German law systems. When comparing
the SJP with procedures in similar law systems, it is clear that the outstanding difference
of the procedure is the fact that it is not dependent on the suspect’s admission of guilt.
In the Turkish law system, the acceptance of the public prosecutor’s proposal does not
equal an admission of guilt.

It is important to note that the aim of SJP is to reduce the workload of the courts.
However, SJP is unsuitable for the Turkish procedure law system, which is governed
by the Turkish Criminal Procedure Code no. 5271. Further, the SJP is also incompatible
with the Constitution of the Republic of Turkey. According to Article 9 of the Constitution,
jurisdictional powers can only be used by the court. However, in SJP, the determination
of the penalty within the scope of jurisdictional power is effected by the prosecutor,
not by the court or judge. The only function of the court in the SJP is the approval of
the sentence set forth by the prosecutor.
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There are deficiencies and inaccuracies in some of the provisions under Article
250. It is important to identify and correct these inaccuracies and deficiencies before
they cause problems in practice. In this regard, the issues identified in this study and
the current regulation should be analyzed. These include the name chosen for the
process, conditions required for the implementation of the process, proposal of the
process, role of the defense counsel in the process, power of supervision of the court,
legal characteristic of the court’s decision, and legal remedies against the court’s
decision.

As the SJP is not properly integrated into the Turkish law system, it is crucial that
the regulation of the process be overhauled as soon as possible. Otherwise, many
different problems related to the practical application of the SJP will arise. In this
regard, failure to execute amendments may result in forfeiting the rights of the suspect
and disrupting the fight against the crime.

In this study, the overview of the SJP and the conditions for its application were
explained. The conditions under which a public prosecutor can make a proposal to
decrease a penalty were also explored in detail. Further, how a judge can control the
written request of a public prosecutor and the type of decisions that can be made by
the court at the end of the SJP were delineated. Thereafter, the impact of the Jointly
Committed Offences and Aggregation of Offences on the SPJ were emphasized. Parties
responsible for enlightening the suspect and proposing the offer of the SJP were also
identified and their responsibilities elucidated in depth. The contents of the offer were
also discussed. Moreover, the powers of the defense counsel, content of the requisition,
and role of the court in this process were emphasized. Finally, the legal remedies
against the decision made at the end of the SJP were explored.
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1. Giris

Seri muhakeme usulii (SMU), 7188 sayili Ceza Muhakemesi Kanunu ve Bazi Kanunlarda
Degisiklik Yapilmasina Dair Kanun’un 23. maddesi ile 5271 sayili Kanunun miilga
250. maddesinin baghigiyla birlikte yeniden diizenlenmesiyle Tiirk hukukunda yeni

bir miiessese olarak yerini almistir.

Caligmamizda oncelikle SMU’ya dair genel agiklamalarda bulunulacak, devaminda
SMU’nun sartlar1 detayli bir sekilde incelenecek ve son olarak siirecin ne sekilde

isleyecegine dair agiklamalar yapilacaktir.
2. SMU’ya Yonelik Genel Degerlendirme

Her seyden evvel miiessese bakimindan tercih edilen ismin isabetli olmadiginin ifade
edilmesi gerekmektedir. Zira seri muhakeme usuliinden anlasilan, genel kurallara gore
yapilan muhakeme siirecinin hizli bir sekilde tamamlanmasidir. Ancak asagida detaylari
tizerinde durulacak olmakla birlikte, SMU’de genel muhakeme siirecinden tamamen
bagimsiz, herhangi bir sekilde tez, anti-tez, sentez liglemesinin olmadigi, diger bir
deyisle bir yargilama faaliyetinin meydana gelmedigi bir siirectir. Bu bakimindan bu
usul, seri bir yargilama degil, seri hiikiim vaat etmektedir.

Kanun koyucu, 7188 sayili kanunun 23. maddesiyle CMK’nun 250. maddesinde
yapilan degisiklikle kanunumuza giren SMU’nun uygulama tarihini 1 Ocak 2020
oldugunu belirtmistir. Bilindigi iizere muhakeme hukukunda gecerli olan derhal
uygulama ilkesidir. Bu ilkenin geregi olarak muhakeme hukukuna dair yapilan
degisikliklerin, lehe veya aleyhe olduguna bakilmaksizin, yiiriirlige giren diizenlemenin

kesinlesmemis tiim dosyalar bakimmdan uygulanmasini gerektirmektedir'.

Hatta Yargitay uygulamasina bakildiginda, muhakeme hukukunda yapilan degisikliklerin
kesinlesmis dosyalar bakimindan uygulanmasina yonelik kararlari da s6z konusudur.
Nitekim uzlastirma hiikiimlerinde yapilan degisiklikler bakimindan CMK’nun 253.
maddesinde yer alan uzlasmanin maddi hukuk boyutu oldugu gerekgesiyle ve kisilerin

1 Cumbhur Sahin, Ceza Muhakemesi Hukuku 1, (9. Ed., Segkin Yaymcilik, Ankara, 2018) 46; Yener Unver
and Hakan Hakeri, Ceza Muhakemesi Hukuku, (14. Ed, Adalet Yaymevi, Ankara 2018) 83; Nur Centel and
Hamide Zafer, Ceza Muhakemesi Hukuku, (15. Ed, Beta Yaymevi, Istanbul, 2018) 53; Bahri Oztiirk and
Durmus Tezcan and Mustafa Ruhan Erdem and Ozge Sirma Gezer and Yasemin Saygilar Kirit and Esra
Alan Akcan and Ozdem Ozaydin and Efser Erden Tiitiincii and Derya Altinok Villemin and Mehmet Can
Tok, Nazari ve Uygulamali Ceza Muhakemesi Hukuku, (12. Ed., Se¢kin Yayincilik, Ankara, 2018) 38;
Ahmet Gokcen and Murat Balci and Mehmet Emin Alsahin and Kerim Cakir, Ceza Muhakemesi Hukuku,
(4. Ed., Adalet Yayievi, Ankara, 2020) 65; Feridun Yenisey and Ayse Nuhoglu, Ceza Muhakemesi Hukuku,
(6. Ed., Seckin Yayincilik, Ankara, 2018) 96; Veli Ozer Ozbek and Koray Dogan and Pinar Bacaksiz and
ilker Tepe, Ceza Muhakemesi Hukuku, (11. Ed., Segkin Yaymcilik, Ankara, 2018) 94.
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lehine olmas1 nedeniyle kesinlesmis dosyalar bakimindan da uygulanmasina karar
verilmistir?. Bu kararla birlikte yapilan kanun degisikligiyle uzlastirma kapsamina
giren suglara dair yiiriirliik tarihi 6ncesi kesinlesmis dosyalarda da uzlastirma hiikiimleri
uygulanmigtir. Bu da yargida fazladan yogunluga sebebiyet vermistir.

Kanun koyucu yerinde bir diizenlemeyle 7188 sayili kanunun 31. maddesiyle CMK 'na
ekledigi Gegici Madde 5’in d bendinde® 6zel bir norm kaleme almis ve maddenin
yiirlirlige girdigi tarih olan 1 Ocak 2020 itibartyla kovusturma agsamasina gegmis,
hilkme baglanmis veya kesinlesmis olan dosyalarda SMU’nun uygulanamayacagini
ifade etmistir.

Yargi sisteminde mahkemelerin yogunlugunun azaltilmasi amaciyla belirli agirliktaki
suclari klasik ceza muhakemesi siirecinden farkli bir muhakeme sekli 5ngdren SMU
alternatif bir ¢6ziim yontemi olarak hukukumuzda yer almaya baslamistir. Nitekim
degisikligin gerekgesinde “Belirli bir 6nem derecesinin altindaki suglarda muhakeme
stirecinin formalitelerden arindirilmasini ve kisaltiimasin, islenen suglara kisa siire
icinde etkili ve orantili bir karsilik verilerek bozulan kamu diizeninin yeniden
saglanmasin ama¢lamaktadr” seklindeki ifade de diizenlemenin kaleme alinmasindaki

amaci ortaya koymaktadir.

Temelini Anglo-Sakson ve Anglo-Amerikan hukuk sistemlerinden alan SMU, son
doénemde Kita Avrupasi hukuk sisteminde de yer alan Fransa, Almanya ve Italya gibi
iilkelerde de yeni birer usul olarak uygulanmaya baslamistir. Ancak belirtmek gerekir
ki, iilkemizde 7188 say1l1 kanunla yiiriirliige giren SMU, mukayeseli hukukta yer alan
bu miiesseselerden daha farkli bir yapiya sahip olup, ¢alismamizda hukukumuz
bakimindan son derece yeni olan bu SMU’nun problemli alanlarini géstermek suretiyle
miiessesenin ortaya konulmasi amaglanmaktadir.

CMK’nun 250. maddesindeki ve yonetmelikteki diizenlemenin detaylarina girmeden
evvel belirtilmesi gerekir ki SMU, Anayasa’ya ve ceza muhakemesi hukukunda bir

2 Yargitay Ceza Genel Kurulu’nun 30/10/2007 tarihli ve 2007/4-200 esas, 2007/219 say1l1 ilaminda belirtildigi
tizere, uzlastirma kurumu her ne kadar 5271 sayili Ceza Muhakemesi Kanunun 253 ve 254. maddelerinde
hiikiim altina alinarak usul hukuku kurumu olarak diizenlenmis ise de, fail ile devlet arasindaki ceza iligkisini
sona erdirmesi bakimindan maddi hukuka da iliskin bulunmasi nedeniyle yurirligiinden 6nceki olaylara
da uygulanabilecegi, bu uygulamanin sadece goriilmekte olan davalar bakimindan gegerli olmayacagi, 5237
sayili Kanun’un 7/2. maddesindeki” Sugun islendigi zaman yiiriirliikte bulunan kanun ile sonradan yiiriirlige
giren kanunlarm hitkiimleri farkli ise, failin lehine olan kanun uygulanir ve infaz olunur. (YCGK, 30.10.2007
tarih, 2007/200 Esas ve 2007/219 Karar No’lu Karart).

3 llgili diizenlemede yer alan “...kovusturma evresine gegilmis, ...” ibaresi AY M nin 25.06.2020 tarih, 2020/16
Esas ve 2020/33 Karar No’lu karartyla basit yargilama usulii yoniinden Anayasaya aykiri oldugu gerekgesiyle
iptal edilmistir.
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takim temel ilkelere aykirilik olusturmaktadir®. Anayasa’ya aykirilik asagida
inceleneceginden burada yalnizca ceza muhakemesi hukukumuz bakimindan bir
degerlendirme yapilacaktir.

1 Haziran 2005 tarihinde yapilan reformla birlikte yiiriirliige giren 5271 sayili CMK’yla
bir sistem ortaya konulmustur. Ancak bugiine kadar gelinen siirecte farkli sebeplerle
ceza muhakemesi sisteminin yapisina aykiri birtakim diizenlemeler getirilmistir. Ceza

muhakemesi sistemimizin yapisina aykiri olarak getirilen son yenilik ise SMU’diir.

Ceza muhakemesi sistemimizin en dnemli ilkelerinden biri, maddi gercegin arastiriimasi
ilkesidir. Ger¢ek hayatta ne olduysa, ger¢egin ta kendisi neyse, ceza muhakemesi
stirecinde ulagilmak istenen amag odur’. Bu bakimdan hukuka uygun bir sekilde elde
edilecek delillerle, stipheli ve san1gin haklarina saygili bir sekilde yiiriitiilecek muhakeme
siirecinin sonucunda ulasilmak istenilen husus, ger¢ekten iddia edildigi gibi bir sugun
islenip islenmediginin tespit edilmesidir. Eger ger¢ekten o fiilin gergeklestirildigi
sonucunda ulasilmasi halinde o fiili gercekten kimin gerceklestirdiginin ortaya
konulmasidir. Diger bir deyisle ger¢cek hayatta ne olduysa, ortaya ¢ikarilmasi
amaclanmaktadir®.

Ancak asagida detaylari iizerinde durulacak olan SMU’da ama¢ maddi gergege ulasmak
degildir. Zira burada kiginin hakkinda ceza verilmesi, kiginin sucu islediginin ispat
edilmesinden kaynaklanmamakta, yalnizca SMU’yu kabul etmesinden kaynaklanmaktadir.
Diger bir deyisle siipheli heniiz sanik sifati dahi almadan ve hakkinda yalnizca
iddianamenin diizenlenmesi ve kamu davasi agilmasina yetecek derecede yeterli siiphe
olmasina ragmen, yalnizca SMU’yu kabul etmesi dolayisiyla, hakkinda mahktmiyet
hiikmii kurulmaktadir.

Bu bakimdan ortada ne ispata ne maddi gergege ulasma durumu s6z konusudur. Nitekim
kisinin SMU’yu kabul etmesi, sucu isledigini kabul etmesi anlamina da gelmeyecektir.
Bu bakimindan ortaya konulabilecek kismi ¢6ziim 6nerisi ise, SMU’nun Alman ve
Amerikan hukukunda oldugu {izere ikrar dayandirilmasi halinde, sekli olarak da olsa
bir gerceklige ulasilmast durumu s6z konusu olabilecektir.

4 Giilsiin A. Aygdrmez Ugurlubay and Nuran Haydar and Mehmet Korkmaz, “Seri Muhakeme Usiiliine
Tliskin Sorunlar” ASBU Hukuk Fakiiltesi Dergisi, Y1l 2019, Say1 2, 260.

5 Claus Roxin and Bernd Schiinemann, Strafverfahrensrecht, (26. Ed. Verlag C.H. Beck, Miinchen, 2009) 2;
Hans Heiner Kithne, Straprozessordnung, (7. Ed., C.F. Miller Verlag, Heidelberg, 2007) 1; Sahin, (n 1) 27,
Centel and Zafer, (n 1) 6; Hakan Karakehya, “Ceza Muhakemesinin Amaci”, Istanbul Universitesi Hukuk
Fakiiltesi Mecmuasi, Y11 2007, Cilt 65, Say1 2, 125 (121 — 141).

6  Unver and Hakeri, (n 1) 8.
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SMU bakimindan tizerinde durulabilecek bir diger husus ise, bu usuliin suglulukla
miicadele noktasindadir. Nitekim bu sistemin kabul edilmesinden sonra siipheli hakkinda
kanunda 6ngoriilen cezanin ¢cok daha azina hitkmedilmesi s6z konusu olacaktir. Ayrica
kataloga segilen suclar dikkate alindiginda SMU’da tespit edilecek cezalarin genel
olarak 2 yilin altinda kalacaktir. Dolayisiyla 250. maddede belirtildigi {izere bu cezalarin
TCK’nun 50. maddesi baglaminda kisa siireli hapis cezalarina secenek yaptirimlara
cevrilebilmesi, TCK’nun 51. maddesi baglaminda hapis cezasinin ertelenmesi ya da
CMK’nun 231. maddesinde yer alan hiikmiin agiklanmasinin geri birakilmasi
hiikiimlerinin de uygulanabilecek olmasi, hakkinda cezaya hiikmedilen kisilerin bu
cezalarmin higbir sekilde ceza evinde infaz edilmemesine sebebiyet verecektir. Bu da
kisilerin sugu islemekten imtina etmemelerini dogurabilecektir.

TCK’nun 50, 51 ve CMK’nun 23 1. maddelerinin uygulanmamasi halinde dahi bir¢ok
dosya bakimindan durum farklilik arz etmeyecektir. Zira stipheli hiikiimlii olmasindan
sonra 5275 Ceza ve Giivenlik Tedbirlerinin Infazi Hakkinda Kanun’unun ilgili maddeleri
geregince kosullu saliverme ve denetimli serbestlik hiikiimlerinden de yararlanacak
ve bir¢ok hiikiimliiniin cezasi ceza evinde infaz edilmeyecektir.

Bu durum da toplumda, islenen suglarin cezasiz kaldig1 algisinin olugmasina ve cezalarin
caydiriciligiin zedelenmesine sebebiyet verebilecektir. Diger bir deyisle suglulukla
miicadele, bilhassa katalogda yer alan suglarla bakimindan cezalarin caydiriciliginin
olmadig diislincesiyle zarar gorebilecektir.

Bu elestirinin 6niine gegilmesi ve suglulukla miicadele baglaminda bir sikintinin ortaya
¢ikmamasi bakimmdan SMU’nun uygulanmasina bir sinirin getirilmesi gerekebilecektir.
Bu bakimdan farkli ¢6ziim Onerileri olabilecek ise de en azindan tekerriir hiikkiimlerinin
varligi halinde SMU’nun uygulanmamasi gibi bir sart onerilebilir’. Bir diger 6neri
olarak ise, kisinin bir daha o sugu islemeyecegine dair izlenimin mevcudiyetinin
aranmasi olabilir. Son olarak ise, SMU ilk defa sucu igleyenlere uygulanacagi gibi bir
sart da ortaya konulabilir.

Zira suclulukla miicadele acisindan cezalarin caydiriciligi ve hiikiimliilerin 1slah
edilebilmesi noktasinda eksikligin ortaya ¢ikmasi, SMU’nun getirilmesindeki amag
olan mahkemelerin is yogunlugundan ¢ok daha 6nemli oldugunun ifade edilmesi
gerekir. Bu nedenle toplumun adalet anlayiginin ve huzurunun zedelenmesinin dniine
gegecek birtakim sartlarin getirilmesi yerinde olacaktir.

7 Benzer goriis i¢in bkz. Aygdrmez Ugurlubay and Haydar and Korkmaz, (n 3) 265.
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Son olarak tizerinde durulacak husus ise, kanun koyucunun yapmis oldugu kanuni
diizenlemeye iliskindir. Buna gére kanun koyucu, SMU’yu CMK ’nun 250. maddesinde
cok genel olarak kaleme almis, sistemin ayrimtilarini ise yonetmelikte diizenlemistir. Bu
hususun elestirilmesi gerekmektedir. Zira yonetmelik, kanunun ne sekilde uygulanmasini
ortaya koymasi gerekirken®, SMU”ya dair CMK ’nun 250. maddesinde yer almasi gereken

birgok husus barindirmaktadir. Bu hususlara ¢alismada yeri geldik¢e deginilecektir.
3. Seri Muhakeme Usuliiniin Anayasaya Aykirilik Sorunu

SMU’ya iliskin ileri siiriilebilecek diger bir elestiri ise, ilgili diizenlemenin Anayasanin
9. maddesine aykiri olabilecegidir. Zira Anayasa’nin 9. maddesinde yargi yetkisinin
Tiirk Milleti adina bagimsiz ve tarafsiz mahkemelerce kullanilacagi ifade edilmis olup,
buna mukabil SMU’da C. Savcisi, siipheli hakkinda hakim gibi ceza tayin etmektedir.

Bu hususta doktrinde iki ayr1 goriisiin oldugunun ifade edilmesi gerekir. SMU’nun
Anayasaya aykirt olmadigini ileri siiren ilk goriisiin dayanagi, ceza C. Savcisinca tayin
edilmekteyse de, mahklimiyet kararinin mahkeme tarafindan agiklanmasidir. Dolayisiyla
yarg1 yetkisinin Anayasanin 9. maddesine uygun bir sekilde bagimsiz ve tarafsiz
mahkemelerce kullanildig1 anlamina gelmektedir®.

Bizim de katildigimiz ikinci goriis ise, SMU normlariin Anayasanin 9. maddesine
aykirilik teskil ettigi yoniindedir. Nitekim ceza tayini yargi yetkisi ¢ergevesinde
gerceklestirilebilecek bir islemdir. Dolayisiyla bir kisi hakkinda cezanin belirlenmesi,
yargl yetkisi cercevesinde mutlaka bagimsiz ve tarafsiz mahkemelerce yapilmalidir.
Oysaki SMU’da, hakkinda su¢ isnadi olan kisi hakkindaki ceza, hakim tarafindan
degil, iddia makam olan C. Savcisi tarafindan belirlenmektedir!®.

Sonug olarak, Anayasanin 9. maddesinde acik bir sekilde ifade edildigi {izere yarg:
yetkisinin mutlaka bagimsiz ve tarafsiz mahkemelerce kullanilmasi gerekmektedir.
Oysaki SMU’da, yargi yetkisi kapsaminda olan cezanin belirlenmesi islemi, C. Savcist
tarafindan gergeklestirilmektedir. SMU’da mahkemenin yegéne rolii ise, C. Savcisinin
belirlemis oldugu cezay1 bir mahkimiyet hiikmii olarak aciklamak, tasdik etmekten

8  Kemal Gozler, Tiirk Anayasa Hukuku Dersleri, (1. Ed. Bursa, Ekin Kitabevi, 2005) 322.

9  Ersan Sen, “Ceza Muhakemesinde Seri ve Basit Yargilama Usulleri”, https://www.hukukihaber.net/ceza-
muhakemesinde-seri-ve-basit-yargilama-usulleri-makale,7039.html , 05.01.2020.

10 Adem Séziier, “Tiirk Ceza Kanunu 6284 Sayili Kanunda Kadin Haklarma {ligkin Diizenleme ve Uygulamalar”
ve “Ceza Muhakemesi Kanunundaki Degisiklikler ve Seri Muhakeme Usuli” konulu Egitim Semineri,

Rize Barosu, http://www.olay53.com/haber/turk-ceza-kanununu-yazan-rizeli-unlu-hukukcu-sozuer-buyuk-
reformlarimiz-paralel-741507.htm , 21.03.2020.
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oteye gitmemektedir. Dolayistyla SMU’nun diizenlenmis oldugu CMK’nun 250.

maddesinin Anayasanin 9. maddesine aykirilik teskil ettigi agiktir.
4. Usuliin Alman Hukukundaki Genel Goriiniimii

Ceza muhakemesi hukukunda esas olan delillerin toplanmasi ve yapilan yargilama
sonucunda kisi hakkinda mahkeme tarafindan bir karar verilmesidir. Ancak Alman
hukukunda her ne kadar kanunda yer almasa da uzun yillar boyunca mahkeme, savcilik
ve sanik deliller konusunda ve verilecek ceza miktar1 hususunda durusma disinda
anlagma yoluna gitmislerdir''. Bu sekilde bir uygulamanin ortaya ¢ikmasinin temelinde
yatan husus ise, ceza adalet sisteminin siirekli artan is yiikiidiir.

Alman Yargitay’1, kanunda olmayan, uygulamaya mahsus bu anlagsmalari i¢tihat yoluyla
belli bir diizene sokmaya ¢alismigsa da basarili olamamistir. Bunun iizerine uzun
tartismalar sonucunda nihayet 2009 yilinda bu usil, “mahkeme ile muhakeme siijeleri
arasmda uzlasma” baslhigiyla Alman Ceza Muhakemesi Kanunun 257¢ maddesinde
diizenlenmistir'?. Bu diizenlemenin esas amaci uygulamada mevcut olan “anlasmalar1”
muhakeme siirecinin ilkelerine uygun hale getirmektir'.

Alman hukukundaki uzlagsma usulii, Amerikan hukukunda da oldugu gibi sanigin
ikraria baglidir. Bu yoniiyle Tiirk hukukundaki SMU ile farklilik arz etmektedir.
Dolayistyla Alman hukukunda mahkeme ile muhakeme siijeleri arasinda uzlagma
usuliiniin temeli sanigin ikrarina bagl olup, sanigin ikrarda bulunmamasi halinde
uzlagsma imkani olmamaktadir. Ikrar bakimindan ifade edilmesi gereken bir diger
husus, ikrarin ger¢ekligidir. Nitekim ikrar tek bagina yeterli olmayacak, ayrica mahkeme
bu ikrarin gergekligi konusunda emin olacaktir. Mahkemenin ikrarin gercekligi
konusunda siiphesinin bulunmasi halinde ikrar kabul edilmeyecek ve dolayisiyla
AlmCMK’nun 257¢ maddesinde yer alan uzlagma usulii uygulanamayacaktir'®,

Madde baghigimin “mahkeme ile muhakeme siijeleri arasinda uzlagsma” seklinde
diizenlenmesinden de anlasildig1 tizere, bu usul, Alman hukukunda Tiirk hukukundan

11 Micheal Heghmanns, Stafverfahren, ( Springer, Berlin, 2014) 328; Bu tiir anlagsmalar genellikle ana
durusmanin disinda yapilmugtir. itiraf yapildigi zaman, genellikle daha fazla kanit verilmemistir, boylece
anlagma prosediiriin 6nemli 6l¢iide kisalmasina neden olmustur. Cogu durumda, boyle bir anlagmaya dayanan
bir karara karst herhangi bir yargiya itiraz edilmemistir ve cogu zaman bir temyizden agikga feragat edilmistir.
BverfG, 2. BVR 2/10 vom 19.3.2013, § 2.

12 Heghmanns, (n 1) 328.

13 Michael Kubiciel, Zwischen Effektivitiat und Legitimitét: Zum Handlungsspielraum des Gesetzgebers nach
der “Deal”-Entscheidung des BVerfG, Onlinezeitschrift fiir Hochstrichterliche Rechtsprechung zum Strafrecht
(HRRS), Heft 6, Y11 2014, s. 205.

14  Heghmanns, (n 1) 329.
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farkl olarak sorusturma agsamasinda degil, kovusturma asamasinda 6ngdriilmektedir.
Alman hukukunda mahkeme, uzlasmanin igerigindeki cezanin belirlenmesinde somut
olayin sartlarin1 dikkate alarak genel kurallar1 uygulayacaktir. Cezanin belirlenmesi

noktasinda yargilama stijeleri goriis bildirebilmektedir.

Mahkeme tarafindan belirlenen uzlasma igeriginin savci ve sanik tarafindan da
onaylanmas1 halinde uzlagma tamamlanmis olmaktadir. Bu uzlagsma saglanmakla
birlikte, hukuki veya maddi agidan 6nemli olan hususlar dikkate alinmamissa veya bu
hususlarin daha sonra ortaya ¢ikmasi halinde mahkeme, dikkate alinmayan veya
alinamayan hususlardan dolay1 6nerilen cezanin sinirinin fiil ve kusura uygun olmadigi
kanaatine varabilir. Bu halde mahkemenin uzlagma ile baglilig1 sona erer. Yine sanigin
anlagmaya sadik kalmamasi halinde de ayni sekilde mahkemenin anlagsmaya olan
baglilig1 sona erecektir. Uzlagmanin herhangi bir sekilde bozulmasi halinde, sanigin
ikrar1 yargilamanin devaminda kullanilamayacaktir. Mahkemenin sanik ile yaptigi
anlagmaya tam olarak bagli olmamasi elestirilen bir noktadir's.

2009 yilinda yiiriirliige giren mahkeme ile muhakeme siijeleri arasinda uzlagma, bir¢ok
tartigmay1 da beraberinde getirmistir. Bu kapsamda ceza muhakemesi siirecinin siipheli
ve sanigin kabuliine bagli olarak sonlandirilmasinin; maddi ger¢egin arastirilmasi ve
kamu davasinin mecburiligi ilkelerini ihlal ettigi ve devletin cezalandirma gorevinin
yerine getirilmedigi gerekgesiyle bu diizenlemenin Alman Anayasasina aykiri oldugu
ileri siirlilmiigtiir'®. Nitekim bu tartismalar baglaminda ortaya konulan AlmCMK nun
257¢ maddesinin Anayasaya aykirilik iddias1 Alman Anayasa Mahkemesi Oniine
gotiirilmustir. Mahkeme yaptigi inceleme sonucunda 13 Mart 2013 tarihinde vermis
oldugu kararda AImCMK’nun 257c maddesinde diizenlenen uzlasma normunun
Anayasaya aykir1 olmadigina karar vermisgtir'’.

Mahkeme vermis oldugu kararda, yargilama siirecinde kusur ilkesi, maddi gergegi arastirma
ilkesi, adil yargilanma ilkesi, hukuk devleti ilkesi, masumiyet karinesi, mahkemenin
tarafsizlig1 ilkesi gibi zorunlu ilkelerin bulunmasi gerektigini ve ancak bu ilkelere sadik
kalinmasi suretiyle hakkaniyete uygun bir siirecten bahsedilebilecegini vurgulamustir's.

15 Samantha Joy Cheesman, “Comparative Perspectives on Plea Bargaining in Germany and the U.S.A.”, https://
publishup.uni-potsdam.de/opus4-ubp/frontdoor/deliver/index/docld/7457/file/S113-151 aiup02.pdf, s. 145.

16  Feridun Yenisey, “Ceza Muhakemesi Sijjelerinin Iradelerinin Ceza Muhakemesinin Yiiriiytistine Etkisi
Sorunu”, Marmara Universitesi Hukuk Fakiiltesi Dergisi, Prof. Dr. Nur Centel’e Armagan Ozel Sayisi, Cilt
19, Say1 2, Y11 2013, s. 465.

17 BVerfG, 2 BvR 2628/10 vom 19.3.2013.
18 BVerfG, 2 BvR 2628/10 vom 19.3.2013.
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Mahkeme sanmigin sucu isledigine dair ikrar kargisinda, hiikmedilecek cezaya dair bir
anlagmanin Anayasada yer alan haklar1 ihlal etme riskini barindirdigini, ancak ilgili usuliin
yasal gercevesinin AImCMK 'nun 257¢ maddesinde diizenlemesinin Anayasaya aykirilik
teskil etmedigine karar vermistir. Nitekim s6z konusu kararda bu diizenlemenin, uzlagma
usuliinii kanuni zemine tastyarak usulii Anayasada hakim olan ilkeleri korudugu ve siirecin
kanuna aykir1 bir sekilde gerceklesmesinin ontine gectigi ifade edilmistir'®. Yine bu kararda
mahkeme, uygulamada yanlisliklar olmakla birlikte bu yanlhs uygulamalarin 257c

maddesinin Anayasaya aykirilig1 anlamia gelmedigini belirtmistir.
5. Seri Muhakeme Usuliiniin Uygulanabilme Sartlar:

Hukukumuzda yeni olan SMU nun uygulanabilmesi bakimidan kanun koyucunun ortaya
koydugu sartlar CMK’nun 250. maddesinde yer almaktadir®®. Madde metninde ortaya
konulan sartlara gére, SMU nun uygulanabilmesi i¢in 6ncelikle sorugturmanin, katalogda
yer alan suglara iligkin olmas, sorusturma agamasinin sonunda olunmasi ve kamu davasinin
acilmasinin ertelenmesine karar verilemiyor olmasi1 gerekmektedir. Ayrica SMU’nun
uygulanmasinda kisi bakimindan bazi sinirlamalar getirilmistir. Son olarak ise, SMU’nun
uygulanmasi bakimindan siiphelinin teklifi kabul etmesi gerekmektedir.

5.1. Katalogda Yer Alan Su¢lardan Birinin Mevcudiyeti

SMU’nun uygulanmas1 bakimindan gerekli olan ilk sart, sorusturma konusu sugun
CMK’nun 250. maddesinin 1. fikrasinda yer alan katalogdaki suglara dair olmasi
gerekliligidir. Diger bir deyisle, SMU ilgili madde metninde sayilan suglarin diginda

hi¢bir su¢ bakimindan uygulanamayacaktir.

Bu suglar, TCK’nun 154. maddesinin 2. ve 3. fikrasinda yer alan hakki olmayan yere
tecaviiz, 170. maddesinde yer alan genel giivenligin kasten tehlikeye sokulmasi, 179.
maddesinin 2. ve 3. fikrasinda yer alan trafik giivenligini tehlikeye sokma, 183.
maddesinde yer alan giiriiltitye neden olma, 197. maddesinin 2. ve 3. fikrasinda yer
alan parada sahtecilik, 203. maddesinde yer alan miihiir bozma, 206. maddesinde yer
alan resmi belgenin diizenlenmesinde yalan beyan, 228. maddesinin 1. fikrasinda yer
alan kumar oynanmasi i¢in yer ve imkan saglama, 268. maddesinde yer alan baskasina
ait kimlik veya kimlik bilgilerinin kullanilmas1 suglaridir.

19  BVerfG, 2 BvR 2628/10 vom 19.3.2013, § 118.

20 7188 sayili Ceza Muhakemesi Kanunu ve Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun’un 23.
Maddesi, 24.10.2019 Tarihli ve 30928 sayili Resmi Gazete, https://www.resmigazete.gov.tr/
eskiler/2019/10/20191024-25.htm .
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Yine TCK’nun diginda 6136 sayili Atesli Silahlar ve Bigaklar ile Diger Aletler Hakkinda
Kanunun 13. maddesinin 1., 3. ve 5. fikralar1 ile 15. maddesinin 1., 2.ve 3. fikralarinda
belirtilen suglar, Orman Kanununun 93. maddesinin birinci fikrasinda belirtilen sug, 1072
sayili Rulet, Tilt, Langirt ve Benzeri Oyun Alet ve Makinalar1 Hakkinda Kanunun 2 nci
maddesinde belirtilen sug ve 1163 sayili Kooperatifler Kanununun ek 2. maddesinin birinci

fikrasinin (1) numarali bendinde belirtilen su¢ da, katalog suglarin i¢erinde yer almaktadir.

Bu suglar bakimindan ortak nokta ise, somut magdurlarinin olmamasidir. Nitekim bu
suglarda magdur belirli birey degil, kamudur. Bu bakimdan magduru kamu olan suglarin
secilmis olmasi halinde SMU’nun uygulanmastyla su¢ magduru olan kisinin ikinci
plana atilmasi s6z konusu olmayacaktir.

Ayrica suclarin yaptirimlarina bakildiginda genel olarak iist sinirlar1 2 veya 3 yil olan,
nispeten hafif suglar se¢ilmistir. Bu bakimdan tercihlerin belirli bir standardi oldugu
ifade edilebilir.

5.2. Sorusturma Evresinin Sonuna Gelinmesi

Seri muhakeme usuliiniin uygulanmasi bakimindan kanun koyucu, CMK’nun 250.
maddesinin 1. fikrasinda sorusturma evresinin sonuna gelinmesini aramaktadir. Ancak
belirtmek gerekir ki, kanun koyucunun ortaya koymus oldugu bu yeni diizenlemede
zamansal durumu anlatmak i¢in kullandig1 ifade CMK’nda daha evvel kaleme alinmamis
yeni ifade tarzidir. Ayrica sorusturma asamasinin sonuna gelmenin de ne demek
oldugunun belli olmadiginin belirtilmesi gerekir.

Zira sorusturma asamasi, C. Savcisi tarafindan hazirlanan iddianamenin gonderildigi
yetkili ve gorevli mahkeme tarafindan kabul edilmesiyle tamamlanir®'. Dolayisiyla
sorusturma asamasinda sona gelinmesinden anlasilmasi gereken husus, C. Saveinin
iddianamesini hazirlamasi ve gondermesiyle mahkemenin kabuliine kadar ara muhakeme
evresini mi ifade etmektedir? Yoksa sorusturmanin sonuna gelinmesinden anlagilmasi
gereken husus, C. Savcisinin iddianamesini hazirlamast midir? Sorusturmanin sonu
olarak anlagilmasi gereken husus, saveinin iddianameyi hazirlamak i¢in yeterli stipheye

ulagmas1 midir?

Gorildiigi lizere madde metnindeki ifade bu ii¢ anlama da gelebilecektir. Ancak
“sorusturmanin sonu” kavraminin anlami bakimindan yukaridakilerden hangisinin
kabul edilmesi gerekecektir. Bu ibarenin, kanun koyucunun diger bir alternatif ¢6ziim

21  Sahin (n 1) 33; Centel and Zafer (n 1) 17.
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yolu olan uzlasmada 6ngordiigii sekliyle kamu davasi agilmasina yetecek yeterli

stiphenin varliginin tespiti seklinde anlasilmasi daha yerinde olacaktir®.

Bu bakimindan bu se¢enegin diger ihtimallerden daha yerinde oldugunun ifade edilmesi
gerekir. Zira siiphelinin SMU’yu kabul etmesi halinde iddianamenin hazirlanmasina

da, iddianamenin gonderilip ara muhakeme evresine gegilmesine de gerek kalmayacaktir.

Sonug olarak ifade etmek gerekir ki, SMU’nun uygulanmasi1 bakimindan kanun

koyucunun kaleme aldig1 “sorusturmanin sonu” ifadesinden anlasilmasi gereken husus,
kamu davasi agilmasina yetecek derecede yeterli slipheye sahip olunmasi halidir.

Yine SMU’nun uygulanabilmesi bakimindan asagida incelenecek ikinci sart olan kamu
davasinin agilmasinin ertelenmesine karar verilemiyor olmasi da ulasilan sonucun
dogrulugunu teyit etmektedir. Zira kamu davasinin agilmasinin ertelenmesi bakimindan
bir degerlendirme yapilabilmesi bakimindan yeterli siiphenin mevcut olmasi gerekmektedir®.
Dolayistyla SMU’nun uygulanmasi bakimindan kamu davasmin agilmasina yetecek
derecede yeterli siipheye ulasmanin gerektiginin ifade edilmesi gerekir.

Nitekim 31.12.2019 tarihli Resmi Gazetede yer alan Ceza Muhakemesinde Seri
Muhakeme Usulii Yonetmeliginin (yonetmelik) Temel Ilkeler baslikli 5. maddesinin
2. fikrasinda SMU’nun uygulanabilmesi bakimindan kamu davasi agilmasi igin yeterli
stiphe olusturacak delillerin elde edilmesi gerektigi ifade edilmistir.

Bu noktada kanun koyucunun CMK’nda kaleme aldig1 metni diizenlerken, yukarida
ifade edildigi sekilde yoruma muhtag ifadeler kullanmasinin ve ortaya ¢ikan belirsizligi
yonetmelikle ¢ozmeye caligmasinin elestirilmesi gerekir. Olmasi gereken, mevcut
yonetmelikte yer alan ifadenin CMK’nun 250. maddesinde yer almasi ve herhangi bir
yoruma gerek kalmaksizin madde metninin herkes tarafindan ayni sekilde

anlasilabilmesidir?.

Bu diizenlemeye gore sorusturma asamasinin sonunda kavraminin kamu davasinin
agilmasina yetecek derece yeterli siiphenin varligina sahip olunmasi seklinde

22 Ali Kemal Yildiz, “Seri Muhakeme ve Basit Yargilama Usulii”, 7188 sayili Kanunla Ceza Muhakemesi
Kanununda Yapilan Son Degisiklikler Toplantisi, Istanbul Barosu CMK Uygulama Servisi, 25 Aralik 2019,
https://www.youtube.com/watch?v=ujOHaEOMQFE , 04.01.2020; Mustafa Ruhan Erdem and Candide
Sentiirk, Ceza Muhakemesi Hukukunda Yeni Bir Kurum Olarak Seri Muhakeme Y6ntemi, Ceza Hukuku
Dergisi, Y1l 14, Say1 41, 586; Aygérmez Ugurlubay and Haydar and Korkmaz, (n 3) 263.

23 Unver and Hakeri, (n 1) 505; Centel and Zafer, (n 1) 564.

24 Abdullah Batuhan Baytaz, Kanunilik llkesi Baglaminda Ceza ve Ceza Muhakemesi Hukukunda Yorum, (1.
Ed. On iki Levha Yayincilik, Istanbul 2018) 168.
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anlagilmasinin bir sonucu da, savcinin sorusturmay1 agtiktan hemen sonra SMU’ya

basvuramayacagidir.

Zira C. Savcisinin katalogda yer alan suglara girsin veya girmesin fark etmeksizin
genel usule gore sorusturma islemleri yapmasi gerekmektedir. Bu baglamda C. Savcisi
delilleri toplayacak, dinlenmesi gereken kisileri dinleyecektir. Genel usule dair kurallar
cercevesinde gerceklestirmis oldugu sorusturma islemlerinin sonunda genel bir
degerlendirme yapacak ve eger yeterli siipheye ulasamamis ise, kovusturmaya yer
olmadigina karar verecektir®®. Kamu davasi agilmasinin a¢ilmasina yetecek derecede

yeterli giipheye ulagmasi halinde dahi dogrudan SMU’yu teklif edemeyecektir.

Nitekim C. savcist oncelikle 6nddeme ve uzlastirma hiikiimlerinin uygulanip
uygulanamayacagina bakacak ve eger uygulanamayacagina karar verirse, bu halde
hemen asagida incelenecek diger bir sart olan kamu davasinin agilmasinin ertelenmesi
hiikiimlerinin uygulanabilirligini degerlendirecektir. Degerlendirme sonucunda kamu
davasinin agilmasimin ertelenmesi hiikiimlerinin uygulanamayacagi anlasiliyorsa,
ancak o zaman SMU’yu teklif edebilecektir.

Sonug olarak ifade etmek gerekir ki, yukarida izah olundugu tizere C. Savcisinin
sorusturma konusu fiilin SMU’nun uygulanabilecegi katalog su¢larindan oldugunu
anlamasi, saveinin dogrudan SMU’yu teklif edebilecegi anlamina gelmemektedir. Bu
husus, yogunlugun hizli bir sekilde azaltilmasi1 bakimindan uygulamada suiistimale
miisait olup, gerek mahkemenin yapacagi incelemede ve gerekse miidafinin siirecte
etkin bir rol almasinin saglanmastyla bu durumun niine gegilebilecektir.

Bu baslik altinda i{izerinde durulmasi gereken bir diger durum ise, muhakeme
engellerinden sorusturmanin yapilmasini engelleyen bir halin varliginin s6z konusu
olmamasidir. Zira sorugturmanin yapilmasini engelleyen muhakeme engelinin olmasi
halinde C. savcisinin 6ncelikle bu engelin ortadan kalkmasi i¢in gerekli usulii islemleri
gerceklestirmesi, engelin ortadan kalkmayacagi anlasildig: takdirde kovusturmaya yer

olmadigina dair kararin verilmesi gerekmektedir?®.

C. Savcist, sorusturmanin yapilmasinin izin sartina bagli oldugu anlasildiginda 6ncelikle izin
almak icin gerekli yazismalar1 yapmalidir. Izin verilmemesi halinde, 0 an SMU bakimindan
tiim sartlarin varligt s6z konusu olsa dahi, SMU uygulanamayacaktir. C. Savcismnin boyle
bir durumun varlig1 halinde kovusturmaya yer olmadigina dair karar vermesi gerekmektedir.

25  Centel and Zafer, (n 1) 506; Sahin (n 1) 94.
26 Sahin, (n 1) 58.
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5.3. Kamu Davasinin Acilmasinin Ertelenmesine Karar Verilememesi

Yukarida da ifade edildigi tizere, SMU nun uygulanabilmesi agisindan esas olarak iki
sart mevcuttur. Bu bakimdan ilk sart belirtildigi lizere kamu davasi agilmasi bakimindan
kafi olan yeterli siipheye ulasilmasi, ikincisi ise, kamu davasinin agilmasinin
ertelenmesine karar verilmemesidir.

Dolayistyla anlasilmasi gereken husus, kamu davasinin agilmasinin ertelenmesi
imkaninin uygulanmasi kanun koyucunun ilk tercihidir. Bu nedenle kanun koyucu,
SMU’nun uygulanmasi bakimindan kamu davasinin agilmasinin ertelenmesi imkanini

olumsuz bir sart olarak kabul etmektedir.

Kamu davasinin agilmasinin ertelenmesi, CMK’nun 171. maddesinin 2. fikras1 vd.
diizenlemistir. Bu diizenlemeye gore C. Savcisi, uzlastirma ve 6n 6deme kapsaminda
girmeyen ve st sinir1 3 yil veya daha az olan suglar bakimindan yeterli siiphenin
varligina ragmen kamu davasinin agilmasini 5 y1l stireyle erteleyebilir. Ancak bu karar1
verebilmesi i¢in siiphelinin daha evvel kasitl bir sugtan mahkiim olmamis bulunmasi,
bu kararim verilmesi halinde siiphelinin bir daha su¢ islemekten ¢ekinecegi kanaatinin
olusmast, erteleme kararinin toplum agisindan daha yararli olmasi ve magdurun veya
kamunun zararmim giderilmesi gerekir?’.

Bu sartlarin varlig1 halinde siiphelinin hakkinda SMU degil, kamu davasinin agilmasimin
ertelenmesi uygulanacaktir. Dolayisiyla Savcei, sorusturma asamasinda delilleri
toplayacak ve delillerin kamu davasinin agilmasina yetecek derecede yeterli siipheyi
olusturdugu kanaatine ulagmas1 halinde, 6ncelikle CMK’nun 171. maddesinin 2.
fikrasin1 uygulamaya calisacaktir. Ancak bu fikrasinin sartlariin saglanamamasi
halinde, SMU’yu uygulayabilecektir.

5.4. Onédeme ve Uzlasmaya Tabi Bir Sucun Mevcut Olmamasi

Yonetmeligin 5. maddesinde ifade edildigi tizere, islendigi iddia edilen sugun 6nddeme
ve uzlastirmaya tabi olmasi halinde SMU uygulanamayacaktir. Bu husus yonetmeligin
5. maddesinde diizenlenmistir.

Zira kanun koyucu, alternatif ¢6zlim yollariin birbirleriyle ¢celismemesi bakimimdan
adeta bir siralama yapmis ve oncelikle 6n 6demenin uygulanmasi gerektigini ifade
etmistir. On 6demenin uygulanamamasi halinde uzlastirma hiikiimlerinin uygulanmaya

27  Erdener Yurtcan, Ceza Yargilamas: Hukuku, (15. Ed., Adalet Yayinevi, Ankara, 2018) 440; Unver and
Hakeri, (n 1) 505; Centel and Zafer, (n 1) 564; Ozbek and Dogan and Bacaksiz and Tepe, (n 1) 499.
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calisilmasi, uzlagmanin miimkiin olmamas1 halinde ise, kamu davasinin agilmasinin
ertelenmesinin uygulanmasi gerektigi kabul edilmektedir. Ancak siipheli hakkinda,
onddemenin, uzlasmanin ve kamu davasinin agilmasinin ertelenme hiikiimlerinin

uygulanamamasi halinde SMU uygulanabilecektir.
5.5. Kisi Bakimindan Uygulama
5.5.1. Siiphelinin Ayrit Etme Giiciine Sahip Olmasi

CMK’nun 250. maddesinin 12. fikrasina gére SMU, yas kii¢iikliigii, akil hastaligi ve
sagir ve dilsizlik halinde uygulanamayacaktir. Diger bir deyisle SMU’nun uygulanabilmesi
i¢in kisinin ergin, fiilin hukuki anlam ve sonug¢larini anlayabilen, fiili ile ilgili
davraniglarini yonlendirebilen ve 21 yasini doldurmus sagir ve dilsiz olmasi
gerekmektedir.

Oncelikle belirtmek gerekir ki, kanun koyucunun ilgili fikray1 kaleme als seklinde
sikint1 s6z konusudur.

Zira yukarida da ifade edildigi izere, kanun koyucunun ortaya koymak istedigi husus,
siiphelinin 18 yasimni doldurmamis ¢ocuk olmasi, akil hastasi olmasi veya 21 yasim

doldurmamus sagir ve dilsiz olmast hallerinde bu usuliin uygulanamayacagidir.

Nitekim bu durum, yonetmeligin 7. maddesinde TCK’nun 31, 32 ve 33. maddelerinin
parantez igerisinde gosterilmesi suretiyle agikliga kavusturulmustur.

Nitekim kanun koyucunun bu fikray1 kaleme almasinin altinda yatan sebep, algilama
ve irade yetenegi gelismemis olan kisilerin korunmasina yéneliktir. Zira kanun koyucu
SMU sisteminin kabuliinde kisinin serbest iradesiyle onay vermesini aramaktadir.
Fakat bu fikra kapsaminda belirtilen kisiler, 18 yasini doldurmamis ¢ocuklar yas
kiiglikliigli nedeniyle, akil hastaligi nedeniyle ve 21 yagini doldurmamis sagir dilsizlik
sebebiyle SMU’yu tam olarak anlayabilmeleri ve bu usule yonelik kararlarint 6zgiir
iradelileriyle karar vermeyeceklerdir.

Ancak kanun metninde sagir ve dilsizlik halinde SMU’nun uygulanamayacagini
ifade etmesi son derece yanligtir. Her ne kadar kanun koyucunun amaci 21 yasini
doldurmamis olan sagir ve dilsizlerin kusur yeteneklerinin gelismemis olmasindan
kaynakli olarak bu kisilerin korunmasi olsa da, madde metninin sagir ve dilsizlerin
tiimiinii kapsayacak bir sekilde kaleme alinmasi, algilama ve irade yetenekleri tam
olan 21 yasini doldurmus olan sagir dilsizler bakimindan da SMU nun uygulanamayacagi

anlamina gelmektedir.
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Dolayisiyla kanunda yapilan bu yanlishigin yonetmelikle diizeltilmesi amaglanmis olmakla
birlikte, bu hususun yonetmelikte degil, kanunda diizeltilmesi gerekmektedir. Bu bakimdan
CMK’nun 250. maddesinin 12. fikrasinda yapilacak degisiklikle, bu madde metninin
“Seri muhakeme usulii, siiphelinin 18 yasini1 doldurmamus ¢ocuk, akil hastaligi nedeniyle
fiilin hukuki anlam ve sonuglarini algilayamayan veya fiil ile ilgili olarak davranislarini
yonlendirme yetenegi azalmis kisiler ve 21. yasimi doldurmamis sagir ve dilsizler
bakimindan uygulanamaz.” seklinde diizenlenmesi daha yerinde olacaktir.

5.5.2. Siiphelinin Ulasilabilir Olmasi

SMU’nun uygulanabilmesi bakimindan gerekli olan bir diger durum ise, stiphelinin ulasilabilir
olmasidir. Bu durum CMK’nun 250. maddesinin 13. fikrasinda yer almaktadir. Bu fikraya
gore siiphelinin resmi mercilere beyan edilen ve sorusturma dosyasinda yer alan adreste
bulunmamasi veya yurt disinda olmasi ya da bir bagka nedenle kendisine ulasilamamasi
halinde SMU uygulanamayacaktir. Dolayistyla SMU’nun uygulanabilmesi yukarida da
ifade edildigi lizere ancak C. Savciliginin siipheliye ulasabilmesi halinde miimkiindiir.

Bu noktada belirtmek gerekir ki, kanun koyucunun ilgili fikrada ifade ettigi hususlarin
varlig1 halinde dahi SMU’nun dogrudan uygulanamayacagina karar verilmesi dogru
olmayacaktir. Zira bu hallerin varligina ragmen siipheliye ulagilabilmesi hali s6z konusu
olabilir. Nitekim bu halde SMU’nun uygulanmasinin dniinde bir engelin oldugunun
kabul edilmemesi gerekir.

Bu bakimdan kisinin yurt disinda olmasia ragmen, C. savciliginin kendisine ulasabilmesi
ve dosyada SMU’nun diger sartlarinin da s6z konusu olmasi1 halinde SMU
uygulanabilecektir. Zira yonetmeligin 9. maddesinde ifade edildigi iizere davet, telefon,
telgraf, faks, elektronik posta gibi iletisim ara¢lariyla da yapilabilecektir. Bu bakimda
kisiye gonderilecek e-posta araciliiyla veya telefonla arama seklinde ya da sms yoluyla
da bildirim yapilabilir ve kisiye ulasilabilir. Yine yonetmelikte “...gibi iletisim
araglari...” ibaresi olmasi nedeniyle sosyal medya iizerinden dahi bu bildirim
yapilabilecektir. Ancak bu husus tiim bu yollarin tek tek kullanilmasi, denenmesi
gerektigi anlamina gelmemektedir. Bu halde makul bir ¢abanin gosterilmesinin yeterli

oldugu kanaatinin belirtilmesi yerindedir.

Yine kisinin adresi ile sorusturma dosyasindaki adresin farkli olmasi halinin varliginda
dogrudan SMU’nun uygulanamayacagina karar verilmemelidir. Zira kiginin sorusturma
dosyasinda kayitli adresinde bulunmuyor olmasina ragmen, dosyada mevcut olan
telefon numarasi tizerinden siipheliye ulasilabilir.

243



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2020; 8(2):227-273

5.6. Teklifin Kabul Edilmesi

SMU’nun uygulanabilmesi bakimindan gerekli olan hususlardan biri digeri ise, teklifin
stipheli tarafindan kabul edilmesidir. Bu husus, SMU’nun uygulanmas1 baslig1 altinda
detayl olarak degerlendirilecektir.

Teklifin kabulii bakimindan 6nemli olan husus, teklifin miidafinin esliginde kabul
edilmesi olup, aksi halde kabuliin gegerli olmamasidir Kabul beyaninin miidafi esliginde
olmadigini fark eden mahkeme, eksikligin giderilmesi i¢in dosyay1 tekrar C. Savcisina
gonderecektir.

Asagida da ifade edilecek olmakla beraber, bu baslik altinda tartisilmas: gereken en
onemli hususlardan biri de teklifin kabuliiniin ne anlama geldigidir.

Tiirk hukuku bakimindan teklifin kabulii yalnizca SMU nun uygulanmasina yonelik
olup, ayrica ikrar anlamina gelmemektedir. Bu bakiminda da benzer baz1 sistemlerden
ayrilmaktadir. Nitekim mahkeme ile mahkeme siijeleri arasindan anlasma baglikli
AImCMK’nun 257c maddesine gore, taraflar arasinda anlasmanin saglanmasi i¢in
kiginin sugu isledigine dair ikrarin1 aramaktadir’®®. Ayrica bu ikrarin alelade bir ikrar
da olmamalidir. Bu bakimdan ikrarin inandirict ve dosya igerigine uygun olmasi
gerektiginin de belirtilmesi gerekir®. Yine Amerikan sisteminde de kisinin ceza pazarligi
kurumundan faydalanabilmesi bakimindan ikrarinin zorunlu oldugunun ifade edilmesi
gerekmektedir®.

6. Sucun Ozel Goriiniis Halleri Baglaminda SMU
6.1. Istirak Halinde islendigi iddia Edilen Bir Fiilin Varhg

SMU’da iizerinde durulmasi gereken bir diger husus ta, sorusturma konusu olan sugun
istirak halinde islendiginin iddia edilmesi halidir.

Zira bu halde SMU’nun uygulanabilmesi bakimindan tiim siiphelilerin kabul etmesi
gerekmektedir. Diger bir deyisle istirak halinde islendigi iddia edilen sugun seriki olan
siiphelilerinin birinin dahi SMU’yu kabul etmemesi halinde sorugturma genel usule

28  Urs Kindhéuser, Strafprozessrecht, (2. Ed., Nomos Verlag, Baden-Baden, 2010) 220; Michael Heghmanns,
Strafverfahren, (1. Ed., Springer, Heidelberg, 2014) 329.

29  Bernd Heinrich and Tobias Reinbacher, “Der ,,Deal* im Strafverfahren”, Examinatorium Strafprozessrecht
— Arbeitsblatt Nr. 40, https://www.jura.uni-tuebingen.de/professoren_und dozenten/heinrich/materialien/
materialien-zur-vorlesung-strafprozessrecht-pdf-dateien/materialien-zur-vorlesung-strafprozessrecht-pdf-
dateien/40-deal.pdf 11.01.2020 .

30 ABD Federal Ceza Muhakemesi Kanunu, Madde 11 (c), https://www.law.cornell.edu/rules/frcrmp/rule_11
07.01.2020.
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gore devam edecektir. Bu halde teklifi kabul etmeyen siiphelinin azmettiren, fail veya

yardim eden olmasinin 6nemi yoktur?'.

Mahkemelerin yogunlugunun azaltilmasi i¢in ortaya konulan SMU’nun uygulanmast
bakimindan bu sekilde bir sartin ortaya konulmasi yerinde olmustur. Nitekim belirtildigi
iizere SMU’da amag, uyusmazligin genel muhakeme siirecinden ¢ikarmak suretiyle
mahkemelerin yiikiiniin azaltilmasidir.

Oysa seriklerden birinin SMU’yu kabul etmemesi halinde, o kisi bakimindan genel
usullere gore bir yargilamanin yapilacak olmasi, mahkeme teskilatinda bir rahatlama
meydana getirmeyecek ve SMU’dan beklenen yarara ulasilamayacaktir. Dolayisiyla
SMU’yu kabul eden kisinin bu usule gore sistem disinda tutulmasinin da bir anlami
kalmayacaktir. Zira ister o kisi SMU’ya gore cezalandirilsin, isterse de genel sorusturma
usuliine tabi diger serikle yargilansin, mahkemenin is yiikiinde bir azalma olmayacaktir.
Diger bir deyisle, SMU’yu kabul etmeyen seriklerden biri i¢in zaten bir yargilama
yapilacak olmasi, diger seriklerin genel usuliin digina ¢ikarilmasinin bir anlami
olmayacak ve dolayisiyla SMU’dan beklenen is yiikiiniin azaltilmasina dair fayday1
dogurmayacaktir®?,

Kanun koyucunun CMK’nun 250. maddesindeki iradesi yukarida ifade edildigi gibi
olmakla beraber, bir kez daha ilgili fikrada kullanilan ifadenin elestirilmesi gerekmektedir.
Nitekim kanun koyucu CMK’nun 250. maddesinin 11. fikrasinda “sugun istirak halinde
islenmesi durumunda” ifadesini kullanmistir. Ancak SMU sorusturma asamasinda
giindeme gelmekte ve heniiz sugun islenip islenmedigi veya islendiyse de mevcut
siipheliler tarafindan islenip islenmedigi kesin degildir.

Zira SMU’nun kabul edilmesi, sugun islendiginin kabul edilmesi anlamina da
gelmeyecektir. Kaldi ki, bu sekilde bir kabul olsa dahi zaten siiphelilerden en az birinin
SMU’nun uygulanmasi yoniindeki teklifi kabul etmemesinden dolay1 herkes tarafindan
islendigi kabul edilen bir su¢ da yoktur.

Dolayisiyla maddenin “Istirak halinde islendigi iddia edilen bir sucun varligi halinde
stiphelilerden birinin bu usuliin uygulanmasini kabul etmemesi halinde seri muhakeme
usulii uygulanmaz.” seklinde kaleme alinmasi, ceza muhakemesi sistemi bakimindan

daha yerinde olacaktir.

31 Erdem and Sentiirk, (n 12) 588.
32 Yildiz, (n 12).
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6.2. Suclarin ictimaina Dair Halin Varhg

SMU’nun kaleme alindigi CMK’nun 250. maddesinde ve yonetmelikte, su¢larin igtimai

halinde nasil bir uygulamanin olacagina dair bir diizenleme s6z konusu degildir.

Ancak bu konuda farkli neviden fikri i¢tima hiikiimlerine iliskin bir tartismasinin
yapilmasi gerekmektedir. Bilindigi tizere farkli neviden fikri igtima, kisinin tek bir
hareketle iki ayr1 sugu islemesi anlamina gelmektedir. Bu halde islenen suglardan

hangisi daha agir cezay1 gerektiriyorsa, kisi o sugtan dolay1 cezalandirilacaktir®.

Bu noktada tartigilmasi arzulanan husus ise, kisinin tek hareketle birden fazla sugu
islemesi halinde ve isledigi iddia edilen suglardan birinin SMU’nun uygulanacagi
katalog suglarin i¢inde yer alirken, digerinin katalog suglardan olmamasi halinde ne
sekilde hareket edilecegidir.

Bu halde kanunda 6zel bir diizenleme s6z konusu olmadigindan, i¢timai olusturan tim
suclar bakimindan ayr1 ayr bir degerlendirmenin yapilmasi gerekecektir. Buna gore,
katalogda olan su¢ bakimindan SMU usulii uygulanacak, digeri i¢in uygulanmayacaktir.

Ancak bu sekilde bir durumla karsilasildiginda SMU’nun uygulanamayacagina dair
bir dlizenlemenin var olmas1 gerektigi ileri siiriilebilir. Zira, kisinin tek bir hareketinin
birden fazla sug olusturmasi halinde, katalog suctan dolay1 hakkinda zaten genel usule
gore yargilama yapilacaktir. Bu bakimdan gerceklestigi iddia edilen fiile dair deliller
toplanacak, taniklar dinlenecek, gerektigi takdirde bilirkisi atanacak kisaca tiim usulii
islemler zaten yapilacaktir.

Dolayisiyla SMU’unden beklenen fayda olan, is yogunlugun azaltilmasi s6z konusu
olmayacaktir. Yukarida istirakin varlig1 halinde seriklerden birinin SMU’yu kabul
etmemesi halinde bu usuliin uygulanamayacagina benzer mantikla, farkli neviden fikri
igtimainin varlig1 halinde suglardan en az birinin katalog suglara girmemesi halinde,
SMU’dan beklenen fayda elde edilemeyecektir.

Yine zincirleme su¢ hiikiimlerinin varligi halinde SMU’nun uygulanip
uygulanmayacaginin tizerinde durulmasi gerekmektedir. Mevcut diizenleme dikkate
alindiginda zincirleme sucun varlig1 halinde SMU’nun uygulanmasi bakimimdan bir
sinirlama s6z konusu degildir.

33 1zze? Ozgepg, Ceza Hukuku Genel Hiikiimler, (12 Ed. Seckin Yayincilik, Ankara, 2016) 601; Mahmut Koca
and [lhan Uziilmez, Ceza Hukuku Genel Hiikiimler, (7. Ed., Seckin Yaylpc1]1k, Ankara, 2014) 497; Hamide
Zafer, Ceza Hukuku Genel Hiikiimler TCK md. 1-75, (Beta Yaymcilik, Istanbul, 2013) 484.
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Nitekim zincirleme sugta tek bir sug isleme kararinin icrasi kapsaminda farkli zamanlarda
ayni1 kisiye birden fazla islenmesi halinde tiim suclar ayr1 ayri varligin1 koruyacak
olmakla birlikte, sanik hakkinda tek bir suctan ceza verilecek, ancak bu ceza "4’ten

¥’ e kadar arttirilacaktir®.

Zincirleme sug hiikiimleri kapsaminda tiim suglar ayr1 ayr1 varligini koruyacagindan®,
bu suglara tek tek SMU nun uygulanmasinin 6niinde bir engel yoktur. Ancak bu halde,
kisi zincirleme sug¢ hiikiimleri uygulanmasi halinde alacagi cezadan daha fazla ceza
alacaktir. Bu da adaletsiz bir sonucun ortaya ¢ikmasina neden olacaktir.

Yine zincirleme su¢ hiikiimlerinin varlig1 halinde cezanin belirlenmesi noktasinda
TCK’nun 61. maddesinin 5. fikrasinin da dikkate alinamayacaginin ifade edilmesi
gerekir.

Sonug olarak SMU baglaminda zincirleme sug hiikiimleri bakimindan ne sekilde
hareket edilecegine dair bir diizenlemenin yer almas1 gerektiginin ifade edilmesi
gerekir. Bu baglamda zincirleme sugu dair sartlarin varligi halinde, SMU hiikiimlerinin

uygulanmamasi Onerilebilir.
7. Seri Muhakeme Usulii Siireci
7.1. Genel Olarak

SMU, yukarida da ifade edildigi {izere sorusturma asamasindan uygulanmaktadir. Bu
bakimindan asagida da ifade edilecegi lizere C. Savcisinin talepnamesini hilkkme
cevirmek tizere mahkemeye gonderilmesi, kovusturma asamasina ge¢ildigi anlamina
gelmeyecektir. Diger bir deyisle SMU, yalnizca sorusturma asamasi bakimindan
ongoriilen alternatif bir ¢6ziim yoludur.

Bu bakimdan, sorusturma evresinde CMK’nun 250. maddesine giren bir sugun islendigi
iddias1 olmas1 ve diger temel sartlarin da olusmus olmas1 halinde SMU nun uygulanmasi
bakimindan C. Savcisi teklifi yapmak zorundadir.

Dolayisiyla C. Saveisinin sorugturma sirasinda siiphelinin gergeklestirdigini diigiindiigii
fiile yonelik hukuki nitelendirmesinde ortaya koydugu sucun katalogda yer almamasi
halinde, SMU’nun uygulanma imkani s6z konusu olmayacaktir.

34 Ozgeng (n 23) 572; Koca and Uziilmez, (n 23) 480 ; Zafer (n 19) 467.

35 Kayihan icel, Suglarm igtimaz, (1. Ed. Istanbul Universitesi Hukuk Fakiiltesi Yaynlari, istanbul, 1972) 89;
Tiirkan Yalgin Saylan, Miiteselsil Sug, (1. Ed. Se¢kin Yayimcilik, Ankara, 1995)155; Baytaz, (n 10) 139.
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Peki sorusturma asamasinda C. Savcisinin, siiphelinin, miidafin ve daha sonrasinda
iddianamenin gonderildigi yetkili ve gorevli mahkemenin, sorusturma konusu olan
sucun katalog suc¢a girdigini fark etmemesi veya genel sorusturma kurallarina gore
iddianamenin diizenlenmesi ve mahkeme tarafindan iddianamenin kabul edilmesinden
ve kovusturma asamasina gecilmesinden sonra, fiilin katalogda yer alan suglardan
birini olusturdugunun fark edilmesi halinde durum ne olacaktir. Nitekim mahkemenin,
C. Savcisinin nitelendirmesiyle bagli olmadig: ve kendisi, fiilin farkli bir sugu
olusturduguna dair nitelendirmeyi yapabilmektedir. Ayn1 zamanda uygulamadaki
yogunluk dikkate alindiginda bu durumun ortaya ¢ikma ihtimali az degildir.

Ne kanunda ve ne de yonetmelikte bu durumda ne sekilde hareket edilecegine dair bir
hiikiim s6z konusu degildir. Dolayistyla, bu durumun ortaya ¢ikmasi halinde ne sekilde
hareket edilecegi belli degildir. Bu hususta bir an 6nce kanunda bir diizenlemenin
yapilmast ve boslugun doldurulmasi gerekmektedir.

Belirtmek gerekir ki, kanun koyucu daha 6nce yiiriirliige giren Uzlastirma hiikiimlerinde
bu ihtimalin meydana gelebilecegini dngdrmiistiir. Bu bakimdan CMK’nun 254.
maddesinde ne sekilde hareket edilecegini diizenlemistir. Buna gore, kamu davasinin
a¢ilmasindan sonra kovusturma konusu sugun uzlagsma kapsaminda oldugu fark
edildiginde, mahkeme, uzlastirmanin yapilmasi i¢in dosyay1 uzlagtirma biirosuna
gonderecektir?®,

Ancak bu sekilde bir diizenleme SMU bakimindan 6ngoriilmemistir. Bu sekilde bir
diizenlemenin SMU usulii bakimindan diizenlenmesi de kanun sistematigi ve temel ilkeler
acisindan da miimkiin de degildir. Zira ceza muhakemesi hukukunun temel ilkelerinden
biri de sathalardan geri doniilmezlik ilkesidir. Bu ilkeye gore kovusturma asamasina
gecilmis bir dosyanin sorusturma asamasina geri gonderilmesi miimkiin degildir®’.

Ayrica SMU’nun teklif edilmesi bir muhakeme sart1 da oldugu diistiniildiigiinde’®, bu
teklifin yapilmamasi halinde, ceza muhakemesi sistemimize gére muhakeme siirecine

devam etmek miimkiin degildir.

Dolayistyla sugun SMU’nun uygulanmasi gereken suglardan oldugu sonradan fark
edilmesi veya sug niteliginin degigsmesi halinde sistemde bir kilitlenmenin de s6z

36  Mustafa Aydin Asik, “Ceza Muhakemesi Hukukunda Uzlagtirma”, Marmara Universitesi Sosyal Bilimler
Enstitiisii Yayimlanmamus Yiiksek Lisans Tezi, Istanbul, 2019, s. 85.

37 Centel and Zafer, (n 1) 535.
38 Gokeen and Balct and Alsahin and Cakur, (n 1) 91.
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konusu oldugunun ifade edilmesi gerekir. Zira bir taraftan hali hazirda kovusturma
asamasina ge¢ilmis olundugunda, sorusturma asamasina geri donelememekte, diger
taraftan ise, kovusturma agsamasinda SMU’nun uygulanmasina yonelik teklifin
yapilamayacak olmasindan dolayr muhakeme sarti yerine getirilememektedir.
Muhakeme sart1 saglanamamasi ise, muhakeme siirecinde ileri gidilmemesi anlamina

gelmektedir.

Hatirlanacagi lizerine muhakeme engellerinin varligt halinde merci dncelikle bu
muhakeme engelini kaldirmak i¢in gerekli ¢aligmalar1 yapacaktir. Ancak muhakeme
engelinin kalmayacak halde olmasi halinde ise, sorugturma asamasinda kovusturmaya
yer olmadigina dair karar, kovusturma asamasinda ise, diisme karar1 vermesi
gerekmektedir®.

Dolayisiyla mahkeme, SMU’nun teklifini durma karar1 vermek suretiyle
gergeklestiremeyecegi icin bu asamada muhakeme sartinin saglanma imkani s6z konusu
olmayacaktir. Bu bakimdan ise, diisme karar1 verilmesi imkani s6z konusu olabilecegi
ileri siiriilebilir.

Ancak ilgili diizenleme dikkate alindiginda SMU’nun muhakemenin tamami1 bakimindan
degil, yalnizca kamu davas1 acilabilmesi bakimindan bir engel olarak kabul edilmesinin
kabulii daha yerinde olacaktir. Zira aksi takdirde SMU’ya tabi olmasina ragmen, bir
sekilde kovusturma asamasina gegen dosyalar bakimindan diigme karar1 verilmesi,
onemli bir sikint1 doguracaktir. Nitekim SMU ile benzer nitelige sahip 6nddeme ve
uzlastirma bakimindan kanun koyucu kovusturma asamasi bakimindan 6zel bir
diizenleme getirmekte ve bu 6zel diizenleme sayesinde kovusturma asamasinda
uygulanabilmektedir.

Sonug olarak SMU’nun kovusturma asamasinda uygulanabilecegine dair 6zel bir
diizenleme s6z konusu olmamasindan dolay1 genel bir muhakeme engeli olarak degil,
yalnizca kamu davasi agilabilmesi bakimindan bir engel olarak kabul edilmesi daha
yerinde olacaktir. Bu halde diisme karari verilemeyecek ve yargilama genel kurallara
gore devam edecektir.

Ancak stiphelinin C. savcisinin nitelendirme yanlighigindan veya SMU’yu atlanmasindan
kaynakli olarak hak kaybina da ugrayacaktir. Bu durum ayni zamanda esitlik ilkesine
aykirilik doguracaktir. Zira herkes kanun 6ntinde esit olmasina ragmen, ayni tarihte

39  Unver and Hakeri, (n 1) 106; Oztiirk and Tezcan and Erdem and Gezer and Kirit and Akcan and Ozaydin
and Tiitlincti and Villemin and Tok, (n 1) 66; Sahin (n 1) 60.
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ayni sucu isleyen iki kisiden birinin sorusturmasinda SMU teklif edilecek, digerine
ise yapilan yanlis degerlendirmeden dolay1 bu SMU uygulanamayacaktir.

Dolayisiyla kiginin hakkindaki su¢ isnadinin CMK’nun 250. maddesindeki katalogda
sayilan suglara girdiginin atlanmasi veya niteliginin degismesi sebebiyle katalogda
olan bir sugun varliginin sonradan anlasilmasi halinde, bilgilendirmenin ve teklifin
mahkeme tarafindan da yapilacagina dair bir normun ortaya konulmasi dnerilebilir.

Mevcut sistemin oldugu gibi korunmasi durumunda yukaridaki 6neri gegerli olmakla
birlikte, esas olarak 6nerimiz; sonug kisminda detayli olarak anlatilacagi tizere SMU’nun
tamamen kovusturma asamasinda alinmasidir. SMU sisteminin kovusturma asamasinda
uygulanmas1 onerisinin kabulil ise, yalnizca bu konudaki degil, SMU’nun ceza
muhakemesi sistemine olan bir¢ok aykiriligina toplu bir ¢6ziim olacaktir.

7.2. Bilgilendirmenin Yapilmasi

Yukarida ifade edilen ve SMU’nun uygulanabilmesi bakimindan gereken sartlarin
ger¢ceklesmesi halinde siipheli, oncelikle C. Savcisi veya kolluk tarafindan
bilgilendirilecektir. Bilgilendirmenin i¢erigine dair kanunda bir diizenleme s6z konusu
degildir. Ancak yonetmeligin 10. maddesinde bilgilendirmenin icerigi kaleme alinmistir.

Buna gére C. Saveismin veya kollugun siipheliye yapacag: bilgilendirme; “Isnat edilen
eylem, eylemin olusturdugu sug ile bu sucun seri muhakeme usulii kapsamina girdigi, kamu
davasimn agilmast icin yeterli siiphenin bulundugu, ozgiir iradesiyle ve miidafi huzurunda
kabul ettigi takdirde bu usuliin uygulanacagi ve belirlenecek temel cezanin yart oraninda
indirilecegi, C. savcisi tarafindan teklif edilen yaptirim hakkinda talep dogrultusunda
mahkemenin hiikiim kuracagi, bu hiikme karst itiraz kanun yoluna basvurabilecegi, teklifin
kabuliiniin ancak miidafi huzurunda ger¢eklestirilebilecegi, segtigi bir miidafi yoksa istemi
aranmaksizin kendisine bir miidafi géreviendirilecegi, mahkeme tarafindan hiikiim
kuruluncaya kadar her asamada seri muhakeme usuliinden vazgegebilecegi, mahkemece
verilen hiikmiin adli siciline kaydedilecegi, bu usuliin uygulanmasini kabul etmedigi takdirde
genel hiikiimlere gore hakkinda iddianame diizenlenerek kamu davast agilacagi ve genel
hiikiimlerin uygulanmasina gegilmesi halinde, seri muhakeme usuliinii kabul ettigine iligkin
beyanlari ile bu usuliin uygulanmasina dair diger belgelerin, sorusturma ve kovusturma

- 99

islemlerinde delil olarak kullanilamayacagr” hususlarini kapsamaktadir.

Bilgilendirme bakimindan iizerinde durulmasi gereken bir diger husus ise,
bilgilendirmenin ne zaman yapilacagidir. Nitekim kanunda veya yonetmelikte bu
hususta bir agiklik s6z konusu degildir.

250



Abdullah Batuhan BAYTAZ / Seri Muhakeme Usulti

Belirtmek gerekir ki, ilgili bilgilendirilmenin yapilmas1 SMU’nun uygulanabilmesi
bakimindan gerekli temel sartlarin gergeklesmis olmasi, yani SMU’nun teklif edilebilir
halde olmas1 gerekmektedir. Dolayistyla islendigi iddia edilen fiilin katalog suglardan
olmasi ve sucun islendigine dair kamu davasi agilmasi i¢in gerekli olan yeterli siipheye
ulasilmis olmasi, kamu davasinin agilmasinin ertelenmesine karar verilemiyor olmasi
ve son olarak ise, siiphelinin SMU nun uygulanabilecegi kisilerden olmasi gerekmektedir.
Tiim bu sartlarin ger¢eklesmesinden sonra bilgilendirmenin C. savcisi ve C. Saveisinin

emri {izerine kolluk tarafindan yapilmasi gerekmektedir.

Dolayisiyla heniiz sorusturmanin basinda islendigi iddia edilen su¢un katalogda yer
almasi nedeniyle bir bilgilendirilmenin yapilamamasi gerekmektedir. Bu bakimindan
eger heniiz sartlar ger¢eklesmeden bilgilendirilmenin yapilmas: halinde, bu
bilgilendirilmenin gegersiz kilinmasi 6nerilebilir. Ayrica bilgilendirilmenin sartlarinin
gerceklesip gergeklesmediginin belirlenebilmesi i¢in yapilan bilgilendirilmenin tutanaga
alinmasi ispat bakimindan yerinde olacaktir. Aksi takdirde uygulamada katalog suglara
yonelik bir sug islendigine dair iddianin oldugunu fark eden kollugun dogrudan bu
usule yonelik bilgilendirme yapmasinin 6niine gecilemez.

Bu bilgilendirilmenin yapilmasindan sonra ise, CMK ’nun 250. maddesinin 3. fikrasinda
C. Savcismin SMU’nun uygulanmasini teklif edecegi ifade edilmistir. Ancak yapilan
bilgilendirilme ile teklif arasinda ne kadar bir zamanin olacagi da kanunda veya
yonetmelikte belirtilmemistir.

Bu noktada ifade edilecek husus, bilgilendirmenin ve teklifin farkli zamanlarda
yapilmasinin pratik higbir yarar1 olmadigidir. Bu bakimindan bilgilendirmenin tekliften
evvel C. Savcisi tarafindan yapilmasi ¢ok daha yerinde olacaktir. Bu dnerinin kabulii
halinde, SMU’nun uygulanmasi1 bakimindan gerekli sartlarin olusmasi halinde C.
Savcisi siipheliyi ¢agiracaktir.

Cagr iizerine gelen siipheliye oncelikle bilgilendirme yapilacak ve bilgilendirmeden
sonra ise teklif yapilacaktir. Bilgilendirme ve teklifin art arda yapilmasinda herhangi
bir sakinca s6z konusu degildir. Zira niteligi itibariyla bilgilendirme, tek tarafli bir

islem olup, yalnizca bilgi aktarimindan ibarettir.

Bilgilendirmeyle teklifin art arda olmast SMU bakimindan daha yerinde olacaktur.
Zira bu halde bilgilendirme, her zaman, bir hukuk¢u olan C. Savcisi tarafindan
yapilacak ve bilgilendirme ve teklif arasinda bir zaman farki olmayacagindan
SMU’ya dair daha evvel edinilmis bilginin unutulmasi durumu da ortadan
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kalkacaktir. Ayrica ifade etmek gerekir ki, mevcut halde Savct huzuruna gelen
siipheli, daha evvel kolluk tarafindan bilgilendirilmis olsa dahi, SMU’ya dair C.
Savcisina sorular soracak ve zimni olarak Savei tarafindan ikinci kez bilgilendirme
yapilmasi s6z konusu olabilecektir. Bu bakimdan bilgilendirmenin ve teklifin C.
Savcist tarafindan art arda yapilmasi, bilgilendirme isleminin miikerrer yapilmasinin

da Oniine gegilecektir.

Yine bilgilendirmenin somutlagmasi bakimindan teklifle birlikte yapilmasi ve sanigin
SMU usuliinii kabul etmesi halinde nasil bir yaptirim uygulanacagi hususunu da birlikte

ogrenmesinin daha yerinde olacaginin ifade edilmesi gerekir.

Bilgilendirme ve teklifin birlikte C. Savcisi tarafindan yapilmasinin diger bir yarari
ise, uygulamada heniiz sartlar1 olusmamisken, sorugturmanin heniiz basinda kolluk
tarafindan bilgilendirme yapmasinin da 6niine gegecektir.

Bilgilendirme bakimindan ifade edilmesi gereken hususlardan biri, miidafinin de
bulunmasi gerekliligidir. Zira bilgilendirmenin dogru bir sekilde yapilmasi1 bakimindan
ve bilgilendirmede ortaya konulan hususlarin tam olarak ne anlama geldigi hususunda
miidafinin o anda yardimci olmasi da 6nemlidir. Nitekim uygulamada mevcut
sikayetlerden bazilar1 kollugun yapti1 agiklamalar sirasinda hukuki bir dil kullandig:
ve dolayisiyla vatandasin anlayacagi sekilde bilgilendirmenin yapilmadigi seklindedir.
Bu bakimdan miidafinin bulunmasi bilgilendirmenin anlasilir sekilde ve eksiksiz olarak
yapilmasinin giivencesini olusturacaktir.

Ayrica bilgilendirmenin dogru zamanda yapilmasi bakimidan da miidafinin varlig
yardimci olacaktir. Nitekim uygulamada katalogda var olan sug¢lardan birinin islendigine
dair iddianin olmas1 halinde kolluk, sorusturmanin hemen basinda bilgilendirme
yanlighgima diisebilecektir. Ancak miidafinin varligi1 halinde bu ihtimalin ortadan

kalkabileceginin ifade edilmesi gerekmektedir.
7.3. C. Savcisinin Teklifi

Yukarida da ifade edildigi iizere mevcut normlara gore C. Savcisi veya kolluk tarafindan
bilgilendirilme yapilacaktir. Bilgilendirilmenin yapilmasindan sonra ise, C. Savcisi
siipheliye SMU’nun uygulanmasina yonelik teklifini iletecektir.

Belirtmek gerekir ki, sartlarin ger¢eklesmis olmasi halinde SMU’nun uygulanmasina
yonelik teklifin yapilmasi hususunda C. Savcisinin takdir yetkisi s6z konusu degildir.
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Teklifi yapmak zorundadir®. Bu teklif yapilmaksizin sorugturma devam edemeyeceginden,

teklifin bir muhakeme engeli oldugunun ifade edilmesi yanlis olmayacaktir*!.

Teklifin igeriginin ne olacagi hususu CMK’nun 250. maddesinde yer almamakla birlikte,
yonetmeligin 10. maddesinin 2. fikrasinda ifade edildigi lizere teklif siipheliye uygulanacak
olan yaptirimlarin neler oldugunu igermektedir. Ancak savcinin kisinin hakkinda
Oongordiigl yaptirimi da igeren bir teklif yapacagina dair diizenlemenin kanunda yer
almasmin daha yerinde olacaginin ifade edilmesi gerekir. Zira kanun metni, 6nce teklifin
yapilmasi sonrasinda yaptirimin belirlenmesi gerektigi seklinde de anlagilmaya miisaittir.

Ancak burada kiginin SMU’yu kabul edip etmemesi noktasinda yaptirim miktarinin
Onem arz ettigini sdylemek yanlis olmayacaktir. Dolayisiyla SMU’nun uygulanmasina
yonelik teklifin iceriginin yaptirimi da kapsadigi seklinde yorumlanmasi daha yerinde
olacaktir. Aksi takdirde kisinin rizasinin gecerliligi de tartisilir bir hal alabilecektir.
Nitekim hakkinda 6ngoriilen yaptirimi bilmeden SMU’nun kabulii s6z konusu olacaktir.
Ancak yukarida da ifade edildigi iizere, yonetmeligin 10. maddesinin 2. fikrasinda bu
husus agiklanmig ve teklifin yaptirimi da icermesi gerektigi belirtilmis ve bu tartismanin
yapilmasina da gerek kalmamustir.

Yukarida da ifade edildigi {izere teklifin, bilgilendirmeyi igermesi ¢ok daha yerinde
olacaktir. Zira kollugun bilgilendirmeyi yaptig1 durumlarda savei, teklifini bilgilendirme
olmaksi1zin yapmasi halinde stipheli teklifi kabul ederse ne olacak, kabul etmezse ne
olacak gibi siirece dair birgok soru yoneltecektir. Bun halde C. Savcisi ister istemez
ikinci sefer bu bilgilendirmeyi zaten yapmak zorunda kalacaktir.

Yonetmeligin 10. maddesinde ifade edildigi iizere bu teklif, kisinin huzurda olmasiyla
yapilabilecegi gibi SEGBIS sistemi araciligiyla veya istinabe suretiyle de yapilabilecektir.
Ayrica yine yonetmeligin 5. maddesinde belirtildigi iizere kisinin Tiirk¢eyi meramini
anlatacak derecede konusamamasi veya engelli olmasi halinde CMK’nun 202.
maddesinin uygulanacak ve siipheliyle anlasabilmek i¢in terciiman atanabilecektir.

Teklif siipheli tarafindan hemen kabul edilebilecegi gibi, kisiye diistinmesi i¢in 1 ay1
geemeyecek sekilde siire verilebilecektir. Stiphelinin teklifi kabul etmesi halinde bu
kabul beyaninin miidafi esliginde verilmesi gerekmektedir. Kabul esnasinda kiginin

avukatr olmamasi halinde ise, barodan avukat atanacaktir*.

40 Aygormez Ugurlubay and Haydar and Korkmaz, (n 3) 266.
41  Gokeen and Balci and Alsahin and Cakar, (n 1) 91.
42 Aygoérmez Ugurlubay and Haydar and Korkmaz, (n 3) 268.
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Teklifin kabul edilmesi edilmesinin gegerli olabilmesi i¢in beyan aninda miidafinin
zorunlu olarak bulunmasi yerinde bir diizenleme olmakla birlikte eksik oldugunun
ifade edilmesi gerekir. Nitekim miidafinin yalnizca teklifin kabulii esnasinda degil,

teklifin yapilmasi aninda da muhakkak bulunmasi gerekmektedir.

Zira her ne kadar SMU’nun siipheliye anlatilmasi s6z konusu olsa da, bu usuliin
kabuliinlin kendi durumu bakimindan iyi bir sey olup olmadig1 ve dolayisiyla kabul
etmesi veya etmemesi halinde kendisini ne sekilde bir durumun kendisini bekledigi
hususunda miidafiden hukuki yardim almasi, saveinin karsisinda hukuki bilgi konusunda
gii¢siiz olan siliphelinin haklarinin korunmasinin yant sira uygulamada yogunluktan
yapilabilecek bir takim yanlislarin da 6niinde gecebilecektir.

Bu bakimdan teklif sirasinda dosyada kamu davasinin agilabilmesi bakimindan yeterli
delil olup olmadigi, hukuki bilgisi zayif olan siipheli tarafindan bilenemeyecektir. Bu
bakimdan dosyadaki delilere bakmak suretiyle siiphelinin haklarinin korunmasi
bakimindan zorunlu miidafilik sisteminin teklif agamasi sirasinda da kabulii son derece
yerinde olacaktir.

Zira dosyada iddianame diizenlenmesi i¢in yeterli siipheye ulasilamamais olabilir veya
ulasilan yeterli stiphenin dayanagi olan deliller hukuka aykir1 elde edilmis olabilir.
Yine dosyada kisinin sucu islemedigi ortaya konulup, beraat karar1 verilebilecek bir
dosya oldugu ancak miidafinin yapacagi bir inceleme sonrasinda ortaya ¢ikabilecektir.
Ancak bu hususlarin tespiti bakimindan teklif agamasinda miidafinin dosyay1 inceleme
imkaninin olup olmadig1 da kanunda veya yonetmelikte belli degildir.

Yine miidafi bakimindan belirsiz olan bir baska husus, miidafinin, teklifin kabuliinden
once miidahale etme imkaninin olup olmadigidir. Nitekim C. Savcisi tarafindan yapilan
teklifin neden alt sinirdan verilmedigine dair beyanlarini ileri siirebilecek midir? Bu
sorunun cevab1 mevzuatta belli olmamakla birlikte, bu siire¢te miidafinin onay makami
olmanin disinda da birtakim yetkilerinin mevcut olmasi gerektigi kanaatinde

oldugumuzun da ifade edilmesi gerekmektedir.

Bununla birlikte miidafinin bir sebeple SMU’nun kabul edilmemesinin siipheli
bakimindan faydali olmadigi goriigsiinde olmasi halinde ve bu fikrinin siiphelinin kabul
diisiincesiyle ¢elismesi halinde durum ne olacaktir? Siiphelinin diisiincesi mi, yoksa
mildafinin diisiincesi mi gegerli olacaktir.

Bu bakimdan asil olan siiphelinin goriigiine 6ncelik verilmesi gerektigi ifade edilebilir.
Zira kanun koyucu SMU’nun kisilerin 6zglir iradesine dnem vermekte ve yas
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kiiciikliiglinde, akil hastaliginda ve 21 yas alt1 sagir dilsizlikte kisilerin kanuni temsilcisi
olsa da ya da miidafisi olsa da kendileri 6zgiir bir sekilde karar veremeyecek olmalarindan
bu kisilere SMU’nun uygulanamayacagini kabul etmistir. Goriildiigii iizere kanun
koyucu SMU’da kisinin kendi iradesini 6zgiir bir sekilde kullanmasini istemektedir.
Bu nedenle miidafi ile siiphelinin goriislerinde ¢akisma s6z konusu olmasi halinde

miidafinin degil, asil karar1 dikkate alinacaktir*’.

Bir baska husus ise, teklif sirasinda mevcut olan miidafinin C. Savcisi tarafindan
iletilen teklifte bir yanlishigin veya eksikligin olup olmadigini kontrol edebilecek
olmast, var ise yanlisligin heniiz C. savcisinin oniinde diizeltilme imkanini ortaya
koyacaktir. Aksi halde bir yanlishigin s6z konusu olmasi halinde mahkemenin yapacagi
incelemede tespit edilecek ve dosya tekrar C. Savciligina gonderilecektir. Bu durum
da siirecin uzamasina ve bir yogunlugun olugmasina sebebiyet verebilecektir.

Ayrica devleti temsil eden C. Savcisina degil, kendisi i¢in atanan miidafi ile durumuyla
ilgili konusmak, belki de beraat edebilecek bir sanigin SMU vasitasiyla cezalandirilmasina
engel olabilecektir. Yine miidafi ile goriistiikten sonra diisiinmek i¢in siire istemeden
veya daha az siire talep ederek teklifi kabul etmesi olasiligini arttiracaktir. Bu da
sistemin hizli bir sekilde ¢caligmasina yardimci olacaktir.

Sonug olarak ise, bilgilendirme sirasinda ve bilhassa teklif sirasinda zorunlu miidafiligin
diizenlenmesi gerekmektedir. Ayrica diizenlenmesi gereken diger husus ise, miidafinin
SMU’daki yetkilerinin neler olacagidir. Bu bakimdan miidafi yalniz orada cismen
bulunan ve yalnizca imza atan olmamalidir. Miidafinin SMU’nun etkin bir siijesi
olmasi, bu baglamda dosyay1 inceleme yetkisinin bulunmasi, siipheliyle siire¢ i¢inde
konusup, siirece miidahale edebilecek olmasi ve C. Savcisinin ileri siirdiigi teklifte
bir yanlighigin veya bir eksikligin bulundugunu fark etmesi halinde miidahale edebilmesi
gerekmektedir.

Aksi takdirde miidafinin salt olarak goriismenin yapildigi yerde alan kaplayan ve imza
atmak zorunda olmasi, sliphelilerin korunmadigi, gii¢lii olan C. Savcisinin baskisi
altinda ezildigi ve SMU’yu kabul etmek zorunda kaldig1 bir ortam1 yaratacaktir.

7.4. Yaptirnmin Belirlenmesi

C. Savcisimin siipheliye ilettigi teklif, yukarida da ifade edildigi lizere uygulanacak
yaptirimlar igerecektir.

43 Yildiz, (n 12).
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Kanun koyucu C. Savcisinin siipheli hakkinda 6ngérdiigii yaptirimlar: belirlerken
uygulamasi gereken hususlart CMK’nun 250. maddesinin 4 ile 7 fikralar1 arasinda
diizenlenmistir.

Buna gore C. Savcist ilk olarak TCK’nun 61. maddesinin 1. fikrasinda belirtilen sugun
islenis bigimini, su¢un islenmesinde kullanilan araglari, sugun islendigi zaman ve yeri,
sugun konusunun 6nem ve degerini, meydana gelen zarar veya tehlikenin agirligini,
failin kast veya taksire dayali kusurunun agirligini, failin giittiigli amag ve saiki dikkate
almak suretiyle sugun kanuni taniminda dngoriilen cezanin alt ve st sinir1 arasinda
temel ceza belirleyecektir*.

Yukarida ifade edildigi gibi, C. Savcisi tarafindan bu belirleme yapilirken yalnizca
TCK’nun 61. maddesinin 1. fikras1 bakimindan bir degerlendirme yapilacak olup,
maddenin diger fikralar1 uygulanmayacaktir. Nitekim madde gerekcesinde de ...
Cumbhuriyet Savcisi, Tiirk Ceza Kanun 'nun 61 inci maddesinin -diger fikralarim dikkate
almaksizin- sadece birinci fikrasina gore su¢un kanuni taninminda 6ngoriilen alt ve tist
smrlar arasmda bir yaptirim belirleyebilecektir...” seklindeki ifadeden anlasildig
iizere higbir sekilde diger fikralar dikkate alinmayacaktir.

Ancak belirtmek gerekir ki, bu hususun gézden gecirilmesi ve diger fikralar bakimindan
da bir degerlendirmenin yapilmasi yerinde olabilecektir. Bu bakimdan kisinin igledigi
iddia edilen sugun tesebbiis agsamasinda kalmig oldugu dosyadaki delillerden anlasiliyorsa,
siipheliye sugun tamamlanmis hali {izerinden bir ceza 6ngoriilmesi bir haksizlik
olusturacaktur.

C. Savcisiin yaptirimlar1 belirlemesi noktasinda tartisilmasi gereken bir diger husus
giivenlik tedbirlerine iligkindir. Kanun koyucu CMK’nun 250. maddesinde yer alan
SMU kapsaminda bir yaptirimin dngdriilmesinin giivenlik tedbirlerinin uygulanmasina
engel teskil etmeyecegini ifade etmistir. Diger bir deyisle, sartlarin olugmasi halinde
giivenlik tedbirleri SMU kapsaminda uygulanabilecektir.

Ancak buradaki sorun, SMU’da sucun isledigine yonelik bir ispatin s6z konusu
olmamasidir. Yine SMU’nun siipheli tarafindan kabul edilmesi, sugun ikrar1 anlamina
da gelmemektedir. Dolayisiyla ortada islenmis bir sugun mevcudiyeti s6z konusu
degildir. Oysaki, miisadereye hiikmedilebilmesi bakimindan sugun ispatt gerekmektedir.
Nitekim hem TCK’nun 54. maddesinde yer alan esya miisaderesi ve hem de TCK nun

44 Ozgeng (n 23) 866.
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55. maddesinde yer alan kazan¢ miisaderesi bakimindan kasten islenmis bir sugun
varlig1 gerekmektedir®. Bu bakimdan kamu davasinin agilmamis veya agilmis olmakla
birlikte esasla birlikte miisadereye iliskin bir karar verilmemesi halinde CMK’nun

256. maddesi baglaminda miisadere davasi agilabilmektedir*.

Uygulanabilmesi i¢in kasten islenen bir sugun ispat edilmesi gereken giivenlik tedbirleri
bakimindan, hi¢bir sekilde sucun iglendigine dair ispatin olmadigi SMU’da uygulanmasi
ceza muhakemesi sistemimize uygun degildir. Ancak kanundaki acik diizenleme geregi
giivenlik tedbirlerine SMU’da hiikiimle birlikte karar verilebilecektir.

Temel cezanin belirlenmesinden sonra ise, ongoriilen bu ceza, sartlar1 ger¢eklesmesi
halinde SMU kapsaminda siipheliye teklif edilecek olan ceza miktar1 61. maddenin 1.
fikrasina gore belirlenmesinden sonra, eger sartlart mevcut ise, temel ceza, TCK’ nun
50. maddesinde yer alan kisa siireli hapis cezalarinin secenek yaptirimlara ¢evrilebilecektir.
Yine TCK’nun 51. maddesinde yer alan hapis cezasinin ertelenmesine dair sartlarin
gerceklesmesi halinde uygulanabileceginin ifade edilmesi gerekir. Ayrica CMK’nun
231. maddesinde yer alan hiikmiin a¢iklanmasinin geri birakilmasinin da sartlar
olusmus olmasi halinde kiyasen uygulanabilecegi ifade edilmistir.

Bu noktada sorulacak soru, sanigin kabul etmemesi halinde hiikmiin a¢iklanmasinin
geri birakilmasinin uygulanamayacag kuralinin SMU kapsaminda gegerli olup
olmadigidir.

Yukarida ifade edildigi iizere sartlarinin mevcut olmasi halinde uygulanabileceginden
ve sanigin onayinin mevcut olmasi da uygulanabilme bakimindan bir sart oldugundan
SMU’da de saniga talepnamede verilen yaptirimi bakimindan hiikmiin agiklanmasinin

geri birakilmas1 (HAGB) kararinin verilmesine rizasi olup olmadigi sorulmalidir®’.

Son olarak ise, ifade edilebilecek alt ve iist sinirlar arasinda belirlenen yaptirima neden
ve ne sekilde ulagildigina dair bir gerekgenin yer almasidir. Bu durum bilhassa birden
fazla sliphelinin miisterek fail oldugu dosyalarda, siiphelilere farkli miktarlarda
yaptirimin 6ngoriilmesi halinde 6nem arz edecektir. Ayrica siipheli ister tek olsun ister
istirak halinde birden fazla kisi olsun haklarinda ortaya konulan yaptirimin nedenini
ogrenmeleri hukuki dinlenilme hakki geregidir.

45  Abdullah Batuhan Baytaz, “Tiirk Ceza Hukukunda Miisadere (TCK md. 54-55)”, Marmara Universitesi
Sosyal Bilimler Enstitiisii Yayimlanmamis Yiiksek Lisans Tezi, Istanbul, 2009, 58 and 89; Tahir Hami
Topag, “Esya Miisaderesi (TCK 54)”, Uyusmazlik Mahkemesi Dergisi, Y1l 2003, Cilt 0, Say1 2, 56.

46  Yildiz, (n 12).
47  Yildiz, (n 12); Aygormez Ugurlubay and Haydar and Korkmaz, (n 3) 270.
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Gerekgenin mevcudiyeti saveinin maddi hata yapmis olmasi halinde, bu hatanin

diizeltilmesini de kolaylastiracaktir.
7.5. Talepnamenin Hazirlanmasi

C. Savcisinin SMU teklifinin siipheli tarafindan kabul edilmesi halinde ise, C. Savcisi
siipheli hakkinda SMU’nun uygulanmasini yazili olarak gérevli mahkemeden talep
edecektir. Bu talep yazisiin hangi hususlar igermesi gerektigi ise, CMK nun 250.
maddesinin 8. maddesinde ve yonetmeligin 12. maddesinde yer almaktadir.

Doktrinde talepnamenin hukuki nitelik olarak ceza muhakemesi sistemimizde 1412
say1l1 kanunda mevcut olan, ancak 2005 yilinda yapilan reform sonucu yiiriirliige giren
5271 sayili CMK ’yla kaldirilan ceza kararnamesi oldugu ileri stiriilmiistiir*®. Dolayisiyla
bu diizenlemeyle bir nevi ceza kararnamesi uygulamasinin zimni olarak hukukumuza
tekrar geldigi ifade edilebilir.

Her iki diizenlemede de C. Savcisiin gorevli mahkemeye gonderecegi talep yazisinda
olmasi gereken hususlar benzer sekilde ifade edilmistir. Bu diizenlemelere gore talepnamede;
stiphelinin kimligi ve miidafii, magdur veya sugtan zarar gérenlerin kimligi ile varsa vekili
veya kanuni temsilcisi, isnat olunan sug ve ilgili kanun maddeleri, isnat olunan sugun
islendigi yer, tarih ve zaman dilimi, siiphelinin tutuklu olup olmadigs; tutuklanmis ise,
gozaltina alma ve tutuklama tarihleri ile bunlarin stireleri, isnat olunan sugu olusturan
olaylarin 6zeti, usuliine uygun olarak teklifin iletildigi ve miidafi esliginde bu teklifin kabul
edildigini, belirlenen yaptirim ve bu yaptirmmin TCK’nun 50. maddesine gore kisa siireli
hapis cezalarinin segenek yaptirimlara ¢evrilmisse veya TCK’ nun 51. maddesine gore
hapis cezasinin ertelenmesi s6z konusuysa ya da CMK’nun 231. maddesinde yer alan
hiikmiim agiklanmasmin geri birakilmasi karari s6z konusuysa yer almasi gerekmektedir.

Ancak ifade edilmesi gerekir ki, talepnamede yer almasi gereken birtakim hususlar,

talepnamenin igeriginde bulunmasi gerekenlerin arasinda sayilmamastir.

Buna gore C. Savcisimin teklifi yapabilmesi ve dolaysiyla SMU’nun uygulanmasi
bakimindan sart olan yeterli siipheye ulasilip ulasilamadigina dair herhangi degerlendirme
s0z konusu degildir. Oysa ki olmasi gereken, kiginin sug isledigine dair yeterli siipheyi
olusturan delillerin ve bu delillerin neden yeterli sug siiphesini olusturdugunu ortaya
koyan degerlendirmenin de muhakkak olarak bu talepnamede yer almasidir.

48  Feridun Yenisey, “Yargi Reformu - Seri Muhakeme Usulii”, T.C. Adalet Bakanlig1, https://www.youtube.
com/watch?v=MErJGfGkBwQ&t=75s , 07.01.2020.
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Ayrica SMU’nun uygulanmasi i¢in gerekli olan diger bir sart olan kamu davasinin
acilmasinin ertelenmesine karar verilmemesinin nedenleriyle birlikte ortaya konulmasi
gerekmektedir. Bu hususun da talepnamede yer almamasi 6nemli bir eksikliktir.

Yine yukarida da ifade edildigi iizere, yaptirimin alt sinur ist sinir belirlenmesi isleminin

gerekgesinin talepnamede yer almasi yerinde olacaktir.

Bu hususlarin talepnamede save1 tarafindan yazilmas:i SMU’nun daha denetlenebilir
ve daha az suiistimal edilebilir olmas1 bakimindan biiyiik bir 6neme sahiptir. Dolayisiyla
bu hususlarin muhakkak olarak CMK nun 250. maddesinin 8. fikrasina ve yonetmeligin
12. maddesine eklenmesi gerekmektedir.

7.6. Mahkeme Safhasi

C. Savcisi tarafindan siipheliye iletilen teklifin kabul edilmesiyle, talepname
hazirlanacaktir. Bu talepname mahkemeye gonderilecek ve SMU nun uygulanmasi

yazili olarak gorevli mahkemeden talep edilecektir.

Kanun koyucu CMK’nun 250. maddesinin 8. fikrasinda talepnamenin gonderilecegi
mahkemeyi “gorevli mahkeme” olarak belirtmistir. Ancak burada, CMK’nda genel
olarak kullanildig1 tizere “gorevli ve yetkili mahkeme” seklinde kaleme alinmasinin
daha yerinde olacaginin ifade edilmesi gerekir.

Bu hususla baglantili olarak iizerinde durulmasi gereken diger bir durum da C. savcisinin
SMU baglaminda talepnameyi gorevsiz veya yetkisiz mahkemeye gondermesi halinde
ne olacagidir. Belirtmek gerekir ki, mahkemenin bu hususlarda bir inceleme yetkisi
diizenlenmis olmas1 da dnemli bir sikintidir. Zira bu incelemeyi yapamayacagindan
dolay1 dosyay1 geri gonderme imkén1 da séz konusu olamayacaktir. Bu bakimdan
Istanbul C. Bassavcilig1 nezdinde bir sorusturma kapsamimda SMU’ya iliskin hazirlanan
talepnamenin Bakirkdy’deki Asliye Ceza Mahkemesine gonderilmesi durumunda,
mahkemenin kendisinin yetkisizligine dair bir inceleme yapamayacaktir. Uygulamada
ortaya ¢ikabilecek bu hususa dair bir diizenlemenin yapilmasi gerekmektedir.

Kanunda talepnamenin génderildigi mahkemenin siipheliyi miidafi esliginde dinlemesi
gerektigi diizenlenmistir. Bu bakimdan kisinin mahkemenin huzuruna ¢ikmamasi
stiphelinin SMU’nun uygulanmasi yoniindeki iradesinden vazgectigi anlamina gelecek
ve bagka higbir inceleme olmaksizin dosya sorusturmanin genel hiikiimlere gore yapilmasi
icin C. Savciligina gonderilecektir. Yine kiginin gelmesi ve SMU’nun uygulanmasindan
vazgectigini ifade etmesi halinde de benzer durum soz konusu olacaktir.
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Mahkemenin siipheliyi miidafi esliginde dinlemesi ve kiginin SMU’nun uygulanmasi
yoniindeki iradesinin devam etmesi halinde, mahkeme CMK’nun 250. maddesinin 3.
fikrasindaki sartlarin gerceklesip gerceklesmedigini ve eylemin SMU kapsaminda
olup olmadigimni inceleyecektir. Bu incelemede olumlu bir sonuca ulagmasi halinde
talep dogrultusunda hiikiim kuracak, olumsuzsa talebi reddedip sorugturmanin genel
hiikiimlere gore sonug¢landirilmasi i¢in dosyayi C. savcisina geri gonderecektir.

Goriildiigi tizere kanun metninde mahkemenin ne kadar siire igerisinde bu incelemeyi
yapacag1 ifade edilmemistir. Ayrica bu incelemenin kapsami yalnizca katalog suglar
ve maddenin 3. fikrasinda yer alan usuliine uygun bir teklif olup olmadig iler sinirlidir.
Bu bakimdan sorusturmada delillerin kamu davasi agilmasi bakimindan yeterli siipheye
ulasilip ulasilmadigi ve temel cezanin belirlenmesi noktasinda hesabin dogru yapilip
yapilmadigy, glivenlik tedbirine iliskin dogru bir tespitin olup olmadig1 veya uygulanmasi
halinde TCK’nun 50. maddesindeki kisa siireli hapis cezasinin segenek yaptirimlarina
cevirmeye, TCK’nun 51. maddesindeki hapis cezasinin ertelenmesi ve CMK’nun 231.
maddesinde yer alan hiikmiin agiklanmasinin geri birakilmasina dair sartlarin dogru
bir sekilde degerlendirilip degerlendirilmedigini inceleyemeyecektir. Zira kanunda
talepnamenin igerigine iliskin bir inceleme yetkisi taninmamigtir®.

Durum bu sekilde olmakla beraber, yonetmeligin 13. maddesinde CMK’nun 250.
maddesinde yer almayan bazi yetkilerin mahkemeye tanindigi goériilmektedir. Buna
gore mahkeme, yukarida ifade edilen talepnamede bulunmasi gereken hususlarin
bulunup bulunmadigini, yaptirimin belirlenmesi sirasinda maddi bir hatanin mevcut
olup olmadigimi, CMK’nun 231. veya TCK’nun 50. ve 51. maddelerinin uygulanmasinda
objektif kosullarin gerceklesip gergeklesmedigini, belirlenen cezanin mahiyetine uygun
gilivenlik tedbirinin uygulanip uygulanmadigini inceleyecek ve bu hususlarda bir
eksiklik veya hata goriilmesi halinde diizeltilmesi i¢in dosyanin C. Savcisina
gonderilmesine karar verecektir.

Ayrica, mahkeme Oniine gelen talepnameye konu olan sugun SMU’nun uygulanmasini
miimkiin kilan katalog suglardan olup olmadigini ve teklifin CMK’nun 250. maddesinin
3. fikrasia uygun olup olmadigini inceleyecektir.

Ancak mahkemece yapilacak incelemede, su¢ isnadi altinda olan kisi hakkinda kamu
davas1 agilmasina yetecek derecede yeterli siiphenin olup olmadigini inceleme yetkisi

ne kanunda ve ne de yonetmelikte diizenlenmemistir. Bu husus son derece 6nemli bir

49  Erdem and Sentiirk (n 12) 596; Aygérmez Ugurlubay and Haydar and Korkmaz, (n 3) 266.
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eksikliktir ve bir an 6nce bu eksikligin giderilmesi gerekmektedir. Zira yukarida
iizerinde duruldugu tizere SMU’nun uygulanabilme sartlarindan biri de siipheli hakkinda
sucu isledigine dair yeterli su¢ siiphesinin bulunmasidir.

Diger bir deyisle savcilik agamasinda kamu davasi agmaya yetecek derece yeterli
stiphenin varlig1 olmadan SMU’nun teklif edilemeyecek olmasina ragmen ve yeterli
siipheye ulagsmak SMU bakimindan bir uygulama sart1 olmasina ragmen, talepnamede
yeterli siiphenin varlig1 ortaya konulmamasi ve mahkemenin denetleme yetkisine de
dahil edilmemesi son derece dnemli bir eksikliktir. Bu bakimdan yeterli siipheye
ulasilmamis olmasina ragmen veya hukuka aykirt delille yeterli siipheye ulasilmis
olmas1 halinde kisi hakkinda kovusturmaya yer olmadigina dair karar verilmesi

gerekirken SMU baglamindan cezalandirilmasi séz konusu olabilecektir.

Yine yukarida belirtildigi iizere muhakkak olarak siiphelinin ve miidafinin teklif
asamasinda dosyay1 incelemesine miisaade edilmesi gerekmektedir. Zira muhakeme
stirecinde kural dosyanin incelenmesi olup, ancak istisnai olarak sorusturma asamasinda
gizlilik karar1 olmamasi halinde dosyanin incelenmesi engellenebilmektedir. Bu
bakimindan Ancak SMU bakimindan kanunda veya yonetmelikte bu hususa dair bir
acikligin olmamasi yine 6nemli bir eksiktir.

Zira yeterli slipheye ulasilip ulagilmadigi degerlendirmesinin talepnamede olmamasi
ve yeterli siiphenin varlii miidafi, stipheli veya mahkeme tarafindan da denetlenmemesi,
yeterli siipheye ulagilmadan heniiz sorugturmanin baginda sorusturmaya konu olan sug
isnadinin katalogda sayilan suglardan olmasi; sorusturma agamasinda yapilmasi gereken
yeterli aragtirma yapilmaksizin SMU nun uygulanmasina olanak saglamaktadir. Nitekim
sorusturma asamasinda yeterli slipheye ulasilip ulagilmadigi hususu hi¢bir sekilde
denetlenmemektedir.

Bu sekilde bir uygulama, kisinin hakkinda yeterli arastirma yapilsa belki kovusturmaya
yer olmadigina karar verilmesi ihtimalinin oldugu durumlarda dahi SMU usuliiniin

uygulanarak kisilerin cezalandirilmasina sebebiyet verme ihtimali barindirmaktadir.

Muhakkak ki, uygulamacilarin genel olarak bu sekilde usuliin yanlis uygulanmasina
imkan vermeyecegi hususundaki giivene sahip olunsa da, bu sekilde bir denetimin
mevcut olmasi ortaya ¢ikabilecek yanlis anlasilmalarin da 6niine gegecektir. Nitekim
HAGB kararlarinda da benzer durum ortaya ¢ikmis, mahkemeler sanigin beraat
edebilecegi hallerde dahi dosyayi bir an dnce bitirmek adina dogrudan HAGB kararina
hiikkmetmekteydi. Zira o dénem Yargitay, HAGB kararlarinin yalnizca sekli olarak

261



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2020; 8(2):227-273

incelenmesi, igerige bakilmamasi yoniinde igtihat gelistirmisti*®. Ancak ilerleyen
siirecte uygulamada bu sikintinin artmasi lizerine Yargitay, yukarida da ifade edildigi
tizere goriis degistirmis ve kismen de olsa HAGB kararlariin igeriginin incelenmesi

gerektigine karar vermistir®'.

Yeterli stiphenin C. Savcisi tarafindan talepnamede ortaya konulmasi, siiphelinin ve
miidafinin dosyay1 incelemek suretiyle siiphenin varligin1 denetleyebilmesi ve son
olarak talepnameyi denetleyecek mahkemenin denetim yetkisi igerisine yeterli sug
stiphesinin varligimin eklenmesiyle, SMU’nun yalnizca hakkinda kamu davasi agilmasina
yetecek derece siiphe bulunan kisiler bakimindan uygulanmasint saglayacak ve
haklarindaki sug stiphenin kamu davasi agilmasina yetecek diizeye gelmeyen kisiler

hakkinda uygulanmamasini saglayacaktir.

Yine mahkeme, CMK’nun 250. maddesinin 1. fikrasinda yer alan ve SMU’nun
uygulanmasi bakimindan diger bir sart olan kamu davasinin agilmasinin ertelenmesine
karar verilmemesine dair C. savcisinin degerlendirmesini denetleyemeyecektir. Zira
bu husus talepnamede de yer almamaktadir. Ancak bu hususun denetlenmesi ve
mahkemenin kamu davasinin agilmasinin ertelenmesinin sartlarinin gergeklestigi
kanaatine varmasi halinde SMU karar1 vermeyip geri gondermesi gerekecektir.
Dolayistyla bu hususun mahkemenin denetim yetkisi igerisine girmemesi 6nemli bir
eksikliktir.

Mahkeme Oniine gelen talepnamede bir eksiklik ve hata bulmamasi veya bulmus olsa
da hatalarin ve eksiklerin diizeltilmesinden sonra dosya tekrar 6niine geldiginde, ilgili
fiilin SMU’nun uygulanmasint miimkiin kilan katalog sug¢lardan birini olusturup
olusturmadigina ve teklifin kanunda 6ngoériildiigli sekilde yapilip yapilmadigina
bakacaktir. Bu incelemede olumlu bir sonuca ulagmasi halinde talep dogrultusunda
hiikiim kuracak, olumsuzsa talebi reddedip sorusturmanin genel hiikiimlere gore
sonuc¢landirilmasi i¢in dosyay1 C. Savcisina geri gonderecektir.

Mahkemenin, sorusturmanin genel hiikiimlere gore sonuglandirilmasi i¢in dosyay1 C.
Savcisina gondermesi halinde siiphelinin SMU’yu kabul ettigine iliskin beyanlar1 ve
bu usuliin uygulanmasina dair diger belgeler, takip eden sorusturma ve kovusturma
islemlerinde delil olarak kullanilamaz.

50 Yargitay Ceza Genel Kurulunun 03.02.2009 tarih, 2009/13 Esas, 2009/12 Karar No’lu Karart.
51  Yargitay Ceza Genel Kurulunun 22.01.2013 tarih, 2012/534 Esas ve 2013/15 Karar No’lu Karar1.

262



Abdullah Batuhan BAYTAZ / Seri Muhakeme Usulti

Son derece yerinde bir diizenleme olmakla birlikte, madde metninde kullanamayacak
belgeler arasinda ifade edilen “diger belgeler”’e bir istisna getirilmesi ve “...seri
muhakemesi usuliiniin kabul edilmesinden evvel dosyada bulunan belgeler hari¢ olmak
iizere bu usuliin uygulanmasina dair diger belgeler...” seklinde degistirilmesi uygulamada
¢ikabilecek birtakim karigiklarin 6niine gegilmesini dnleyebilir®2, Zira SMU siireci
oncesinde dosyada var olan belgelerin sirf SMU teklifi sirasinda ortaya konulmus
olmasi, o belgenin daha sonra kullanilamamasina neden olmamasi1 gerekmektedir.
Dolayisiyla delil degerlendirme yasagi yalnizca SMU basladiktan sonra elde edilen
deliller bakimindan gecerli olup, C. savcisinin SMU’dan evvel elde ettigi deliller

bakimindan degerlendirme yasagi s6z konusu degildir®>.
7.7. Mahkemenin Kararma Kars1 Kanun Yolu

Yukarida ifade edildigi lizere mahkeme gelen talepnamede bir eksikligin olmadigi,
islendigi iddia edilen sucun katalog suclardan oldugu ve C. Savcisi tarafindan yapilan
teklifin kanuna uygun bir sekilde yapildigi ve siiphelinin de kabuliinii miidafi esliginde
Ozglir iradesiyle verdigi kanaatine varmasi halinde talep dogrultusunda hiikiim kuracaktir.

CMK’nun 250. maddesinin 14. fikrasinda agik bir sekilde ifade edildigi tizere SMU’ya
yonelik kararlar itiraz kanun yoluna tabidir. Ancak hiikiim niteligindeki bir kararin
istinaf kanun yoluna degil de, itiraz kanun yoluna tabi olmas1 hukukumuz bakimindan
degerlendirilmesi gereken bir husustur.

Oncelikle ifade etmek gerekir ki, CMK’nun 267. maddesinde ifade edildigi iizere
ancak hakim kararlar1 ve kanunun gésterdigi hallerde mahkeme kararlarina karsi itiraz
kanun yoluna basvurulabilecektir’®. Bu diizenleme dikkate alindiginda CMK ’nun 250.
maddesindeki SMU’ya dair kararlarin itiraz kanun yoluna tabi olmasinda bir sikinti
s6z konusu degildir.

Bu noktada CMK’nun 267. maddesinde yer alan “karar” kavraminin ne anlama
geldiginin ortaya konulmasi gerekmektedir. Bilindigi iizere hakim veya mahkemelerce
verilen kararlar, hukuki bir uyusmazligin ¢6ziimii bakimindan ortaya konulmaktadir.
Uyusmazligin ¢éziimiine etkisi bakimindan ara karar ve son karar (hiikiim) olarak
ikiye ayrilmaktadir. Uyusmazligin esasini ¢dzen ve muhakeme siirecini sonlandiran

52 Yildiz, (n 12).
53 Erdem and Sentiirk, (n 12) 595.

54 Cumbhur Sahin and Neslihan Goktiirk, Ceza Muhakemesi Hukuku II, (6. Ed. Seckin Yayincilik, Ankara,
2017) 258; Unver and Hakeri, (n 1) 763; Centel and Zafer, (n 1) 850.
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kararlara son karar (hiikiim) denilirken, her ne kadar uyusmazligin amacini ¢dzmeye
yonelik olsa da isi sonlandirmayan ve son karara ulasilmasi i¢in verilmesi gereken
kararlara, ara karar denilmektedir.

Itiraz kanun yolunun diizenlendigi CMK ’nun 267. maddesinde kanun koyucunun
“karar” kavramini tercih etmesi, itirazin hem ara kararlar bakimimdan ve hem de son
kararlar yani hitkiim bakimindan da yapilabilecegi anlagiimaktadir. Ancak istinaf kanun
yolunun diizenlendigi CMK’nun 272. maddesinin 1. fikrasinda yer alan “/lk derece
mahkemelerinden verilen hiikiimlere karst istinaf yoluna basvurulabilir... ” ve temyiz
kanun yolunun diizenlendigi CMK nun 286. maddesinin 1. fikrasinda yer alan “Bélge
adliye mahkemesi ceza dairelerinin bozma diginda kalan hiikiimleri temyiz edilebilir...”
seklindeki diizenlemeler gostermektedir ki, kanun koyucunun itiraz kanun yoluna
iliskin maddenin kaleme alinmasi sirasinda kullanmis oldugu “karar” kavrami, mahkeme
tarafindan verilen hiikim disindaki kavramlari kapsamaktadir®.

Yine mehaz kanun niteligine sahip AlImCMK ’nun itiraz kanun yoluna iligkin 304.
maddesinin 1. fikrasinda itiraz kanun yoluna gidilecek kararlar dikkate alindiginda
goriilecektir ki, Alman hukukunda itiraz kanun yoluna basvurulabilecek olan kararlar;
ilk derece mahkemesi ve istinaf mahkemesindeki ara kararlar, mahkeme baskaninin
islem ve kararlari, sorusturma asamasindaki hakim kararlari, naip hakim kararlar1 ve
istinabe hakiminin kararlaridir®’.

Gorildigi iizere Alman CMK § 304/ I’e gore, itiraz kanun yolu, hiikiim niteliginde
olmayan kararlara iliskindir®.

Gerek CMK’nun 272. ve 286. maddelerindeki ifadeler ve gerekse mehaz kanundaki
diizenleme dikkate alindiginda itiraz kanun yolunun kaleme alindigt CMK’nun 267.
maddesinde yer alan “karar” kavraminin yalnizca ara kararlar olarak anlagilmasi
gerekmektedir. Tabii ki, kanun koyucunun yapacagi bir degisikle ilgili diizenlemenin
“Hakim kararlar1 ile kanunun gosterdigi hallerde, mahkemelerin hiikiim disindaki
kararlarina karsi itiraz yoluna gidilebilir.” seklinde kaleme alinmasi, tartigmay1 ortadan
kaldiracaktir.

55  Giines Okuyucu Ergiin, Ceza Muhakemesi Islemleri, (Yetkin Yaymcilik, Ankara, 2015) 61.
56 Unver and Hakeri (n 1) 763; Centel and Zafer, (n 1) 850.

57  Miinchener Kommentar zur StPO, Band 2, 1. Ed. § 304, kn. 1; Karlsruher Kommentar zur Strafprozessordnung,
8. Ed.. § 304, kn. 1.

58 Kiihne, (n 4) 584.
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Tiim bu tartigmalar 15181 alinda CMK’nun 250. maddesi baglaminda verilen kararlarin

itiraza tabi olmasi hususunda asagidaki sonuca ulagilmistir.

Buna gore CMK’nun 250. maddesinin 9. fikrasinda yer alan “...talepte belirlenen
yaptirim dogrultusunda hiikiim kurar...” seklindeki diizenlemeden agik¢a anlasildig
iizere, mahkemenin SMU’nun sonunda verdigi kararin niteligi hiikkiimdiir. Yukarida
ortaya konulan tartigmalar dikkate alindiginda hiikiim niteligindeki kararlar bakimindan
itiraz kanun yolu degil, istinaf kanun yolunun a¢ik olmasi gerektiginin ve kanun
koyucunun yapmis oldugu bu diizenlemenin kanunun sistematigine ve hukuka uygun

olmadigimin ifade edilmesi gerekir.

Konuyla alakali bir diger tartigmali olabilecek husus ise, CMK’nun 250. maddesinde
yer alan acik diizenlemeye goére SMU’nun sonunda verilecek kararin itiraz kanun
yoluna tabi olmasia ragmen, ilgili kararin niteliginin hiikiim olmas1 sebebiyle istinaf
kanun yoluna bagvurulabilir olup olmadigidir.

Belirtmek gerekir ki, yapilan bu yeni diizenlemeyle SMU’nun uygulanmasi suretiyle
verilen karar, CMK’nun 250. maddesinde belirtildigi iizere itiraz kanun yoluna tabi
iken, kararin niteligi hitkiim olmasindan dolayr CMK’nun 272. maddesi baglaminda
da istinafa tabidir. Bu bakimdan hangi kanun yolunun uygulanacagi sorusunun cevab1
son derece 6nemlidir.

Yargitay, daha 6nce HAGB ile ilgili vermis oldugu bir kararda, kanun koyucunun
HAGB nin 6zel olarak itiraz kanun yoluna tabi oldugunu belirtmesi nedeniyle, yalnizca
itiraz kanun yoluna gidilebilecegini belirtmistir®®>. HAGB bakimindan bu kararin
verilmesi, HAGB kararimin dogrudan hiikiim niteligi tasimamasi bakimindan tartigmalar
olmakla birlikte Yargitay’in vermis oldugu kararin yerinde oldugu kabul edilebilecektir.

Zira verilen bir bagka kararda Yargitay, HAGB kararinin bir hiikiim niteliginde
olmadigindan, ara karar gibi degerlendirmekte ve davanin kesin hiikme baglanmasinin
geri birakilmasina iliskin kararin nihai hiikiim niteliginde olmamasi sebebiyle temyiz
kanun yoluna basvurulamayacagini, bu bakimdan bu karara karsi itiraz kanun yolunun

miimkiin oldugu sonucuna ulagmaktadir®.

Ancak SMU’nun sonunda verilecek karar bakimindan itiraz kanun yoluna mi, yoksa
istinaf kanun yoluna m1 bagvurulabilecegi sorusunun cevabi bu kadar kolay olmayacaktir.

59  Yargitay Ceza Genel Kurulunun 03.02.2009 tarih, 2009/13 Esas, 2009/12 Karar No’lu Karari.

60 Yargitay 7. Ceza Dairesinin 14.02.2008 tarih, 18756/2004 Esas ve 1123/2008 Karar No’lu Karar1; Unver
and Hakeri, (n 1) 690.
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Zira bir taraftan kanun koyucu SMU’nun sonunda verilecek kararinin itiraz kanun
yoluna tabi oldugunu ifade etmekte, ama diger taraftan bu kararin niteligini hitkiim
olarak diizenlemektedir.

Zira asil problem SMU’nun sonunda verilen kararin niteligi noktasinda ortaya
¢ikmaktadir. Bu bakimdan doktrinde ifade edilen ve ¢alismanin basinda belirtilen
goriise gore, SMU’nun 1412 sayili CMK déneminde mevcut olan “ceza kararnamesi®'”’
niteliginde oldugu ifade edilmektedir. Zira eski kanun donemindeki ceza kararnamesi
ile mevcut SMU arasinda 6nemli benzerlikler s6z konusudur. Ancak kanun koyucunun
kanuni diizenlemede ceza kararnamesi ifadesini kullanmamasi ve ilgili madde metninde
“...hiikmii kurar...” ifadesini kullanmasi yukarida belirtilen kanun yolu bakimimdan

onemli birtakim sorunlara sebebiyet vermektedir.

Iki kanun yoluna birden basvuru imkanmin mevcut oldugu bu durumda ne sekilde
hareket edilebilecegine dair goriisleri ortaya koymadan evvel, bu yeni diizenlemenin
CMK ’nun kanun yollar1 sistematigine uygun olmadiginin ifade edilmesi gerekmektedir.
Zira tek bir karara birbiriyle yarigan iki kanun yolunun 6ngdriilmesi durumunun sikinti
doguracagi asikardir. Bu bakimdan iki kanun yolundan birinin se¢ilmesi gerekmekte
olup, ancak hangisinin uygulanacagina dair iki farkli ihtimal s6z konusu olacaktir.

Bu konuda ilk ortaya ¢ikabilecek ihtimal, itiraz kanun yolu incelemesinin yapilmasidir.
Zira kanun koyucunun son iradesi, hiikiim niteliginde de olsa, SMU’nun sonunda
verilen kararin itiraza tabi oldugu kanaatine 6ncelik verilmesidir. Nitekim kanun
koyucunun bu iradesinin hem sonradan yiiriirliige girmis ve hem de istinaf kanun
yoluna gore 6zel nitelikte oldugu ifade edilebilir.

Ikinci ihtimal ise, her ne kadar kanun koyucunun son iradesi SMU’nun sonunda
verilecek karara kars1 agik bir gekilde itiraz kanun yoluna gidilmesi yoniinde olsa da,
bu tercihin kanunun sistemine aykiri oldugu ve esas olanin hiikiimler bakimindan
istinaf kanun yolu incelemesinin olmasi gerektigi goriisiidiir.

Ancak ifade etmek gerekir ki, gerek istinaf kanun yolunda ve gerekse itiraz kanun
yolunda, kanun yolu merciinin yapacagi inceleme prensip olarak hem hukuki ve hem
de maddi bir incelemedir®. Dolayisiyla ister istinaf kanun yoluna gidilmesi yoniinde

bir kanaat ortaya konulsun, ister itiraz kanun yoluna basvurulmasi goriisii savunulsun,

61 Detayl bilgi i¢in bknz. Nurullah Kunter, Muhakeme Dali Olarak Ceza Muhakemesi Hukuku, (Kazanci
Hukuk Yayinlari, Istanbul, 1981) 630 vd.

62  Sahin and Goktiirk (n 44) 260; Centel and Zafer (n 1) 850; Unver and Hakeri (n 1) 763.
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prensip itibariyla yapilacak inceleme benzer sekilde hem hukuki ve hem de maddi
denetimdir.

Ancak Yargitay’in HAGB’ye yonelik kararlari dikkate alindiginda, SMU’nun sonunda
verilecek karar kars1 gergeklestirilecek itiraz incelemesinin, kanunda itiraz incelemesi
bakimindan ifade edildigi sekliyle hukuki ve maddi bir incelemenin yapilmasi seklinde
degil, yalnizca SMU’nun sartlarinin gergeklesip gerceklesmedigine yonelik sekli bir

incelemenin yapilma ihtimali yiiksektir.

Nitekim Yargitay HAGB kararlarina kars1 yapilacak itiraz incelemesine yonelik vermis
oldugu kararda, yapilacak incelemenin HAGB kararina yonelik itiraz kanunun yolunun
gerektirdigi maddi ve hukuki olmasi halinde, temyiz gorevinin itiraz merci tarafindan
yerine getirilmesi gerekecegi gerekgesiyle, yalnizca HAGB kararinin sekline yonelik
bir inceleme yapilmasina karar vermistir®.

Ancak uygulamadaki sikintilarin artmas iizerine Yargitay, 2013 yilinda vermis oldugu
kararla 6nceki kararinda belirttigi itiraz incelemesinin kapsamini genisletmis ve HAGB
kararin etkileyebilecek siibut ve nitelendirmeyle sinirli olmak kosuluyla kararm maddi
ve hukuki yonden incelenmesine karar vermistir®®. Bu karar sonrasinda itiraz
incelemesinin uygulamada adeta bir istinaf incelemesine donistiigii ifade edilmektedir®.

SMU’ya yonelik itiraz kanun yolunun kabuliinde, HAGB kararlarina yonelik itiraz
incelemesinde oldugu gibi yalnizca sartlarin gergeklesip gergeklesmedigine yonelik
sekli bir incelemenin yapilmamasi1 gerekmektedir.

Zira SMU’nun uygulanabilmesi i¢in aranan sartlardan biri kamu davasimin agilabilmesi i¢in
yeterli siiphenin tespit edilmesidir. Ilgili dosyada kamu davasi agilmast icin gerekli olan yeterli
stipheye ulasilip ulagilmadig ise, ancak maddi bir incelemenin yapilmasi ve delillerin
degerlendirilmesi suretiyle yapilabilir. Dolayistyla itiraz incelmesinin kanunda diizenlendigi
sekliyle hukuki ve maddi yonden yapilmasinin dniine gecilmemesi gerekmektedir.

Bu sekilde bir inceleme yapilmasi, Yargitay’in HAGB’ye dair vermis oldugu kararinda
ifade edildigi iizere zimni bir istinaf incelemesi olacaktir. Dolayisiyla zaten hiikiim
niteliginde bir karar olan SMU’ nun sonunda verilen kararin neden itiraz kanun yoluna
tabi tutuldugu soru isaretidir.

63 Yargitay Ceza Genel Kurulunun 03.02.2009 tarih, 2009/13 Esas, 2009/12 Karar No’lu Karart.
64 Yargitay Ceza Genel Kurulunun 22.01.2013 tarih, 2012/534 Esas ve 2013/15 Karar No’lu Karari.
65 Centel and Zafer, (n 1) 828.
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Itiraz kanun yolunun uygulanmasi gerektigi yoniindeki goriise ek bir dayanak ise, ceza
muhakemesi hukukunda safhalardan geri doniilemeyecegine yonelik ilkedir. Bu ilkeye
gore, kovusturma asamasina gegilen bir dosyada tekrar sorusturma asamasina doniilme
imkani1 s6z konusu degildir®.

Bu bakimdan SMU incelendiginde, hitkmiin agiklanmasi dahi tiim iglemlerinin sorusturma
asamasinda yapildig kabul edilmektedir. Dolayisiyla istinaf incelemesi yapilmast halinde,
kovusturma asamasina ge¢ilmis sayilacagi ve istinafin karart bozmasi halinde tekrar
sorusturma agamasina doniilecek olma ihtimali s6z konusu oldugundan, istinaf kanun

yolunun degil, itiraz kanun yolunun uygulanmasi yerinde olacag ifade edilebilir.

Kanunda belirtilmemis olmakla birlikte, SMU’nun sonunda verilen kararlarin
kesinlegsmesinden sonra basvurulabilecek kanun yollar1 olaganiistii kanun yollaridir.
Bu baslik altinda 6zelikle olaganiistli kanun yollarindan kanun yararina bozma ve
yargilamanin yenilenmesi tizerinde durulacaktir.

flk olarak iizerinde durulacak olan olaganiistii kanun yolu kanun yararina bozmadar.
Kanun yararma bozma yoluna, hdkim veya mahkeme tarafindan verilen ve istinaf veya
temyiz incelemesinden ge¢gmeksizin kesinlesmesinden halinde basvurulabilecektir®’.
Buna gére SMU’nun sonunda verilen kararlar bakimindan itiraz kanun yoluna
basvurulabilecegi kabuliinde veya karar kars1 istinaf kanun yoluna basvurulabilecegi
kabul edilmekle beraber bagvurusu yapilmaksizin kararin kesinlesmesi durumunda
kanun yararina bozma olaganiistii kanun yoluna bagvurulabilir®.

Ikinci olarak iizerinde durulacak olaganiistii kanun yolu, yeniden yargilamadir. Yeniden
yargilama kanunda belirtilen sartlarin ger¢eklesmesi halinde yargilamanin tekrar
yapilacagina dair bir kanun yoludur.

Yine kesinlesmis hiikiimler bakimindan basvurulabilen bu kanun yolu, SMU sonunda
verilen karar bakimimdan da miimkiindiir. Zira 6ncelikle SMU sonunda verilen kararin
niteligi hiikiimdiir. Ancak SMU bu kanun yolu bakimindan da sikintilidir. Zira SMU’da
herhangi bir yargilama yapilmamaktadir ve sorusturma agamasinda kisi hakkinda
hiikiim kurulmaktadir. Dolayistyla SMU sonunda verilen mahkiimiyet hitkmiinden
sonra kisinin beraatini ortaya koyan yeni bir delilin ortaya ¢ikmasit durumunda ortada
yenilenecek bir yargilama s6z konusu degildir.

66 Centel and Zafer, (n 1) 535.
67  Sahin and Goktiirk (n 44) 300.
68  Aygormez Ugurlubay and Haydar and Korkmaz, (n 3) 275.
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Bu nedene SMU sistemin bir¢ok kismina aykir1 oldugu tizere yeniden yargilama
hiikiimlerine de aykiridir. Buna gore yeniden yargilamanin yapilmasi bakimindan
sartin olusmasi halinde SMU’ nun sonunda mahkimiyet kararmin verildigi karar
kaldirilacak, dosya C. Savcisina gonderilecek ve C. Savcisinin kovusturmaya yer
olmadigina dair karar vermesi gerekecektir.

Her ne kadar SMU’nun sorusturma asamasinda gerceklestigi ve hicbir sekilde
kovusturma asamasina ge¢ilmedigi ifade edilse de, kesinlesmis bir karardan sorusturma
asamasina donils ceza muhakememizin sistemine aykiridir.

8. Sonug

Muhakeme sisteminde bir eksikligin veya ihtiyacin giderilmesi bakimindan degisiklige
gereksinim duyulmasi durumunda ¢éziimler, mevcut sistem esas alinarak ortaya
konulmalidir. Aksi takdirde her bir ihtiya¢ i¢in sisteme uymayan ama ilgili sorunu
anlik olarak ¢6zen bir miiessesenin kabulii, nihayetinde sistemin dnemli l¢iide zararina
sebebiyet verebilecektir. Nitekim getirilen yeni ama sisteme uygun olmayan miiessesenin
sisteme uygun ¢alistirilabilmesi i¢in farkli degisiklikler yapilmasina ihtiya¢ duyulacaktir.

Alternatif ¢dzlim yontemi olarak kanunumuza giren ve amaci mahkemeler lizerindeki
yogunlugun azaltilmasi olan SMU hakkinda, Anayasa’ya ve Ceza Muhakemesi Kanunu
ile ortaya konulan sisteme uygun olmadig1 ve bu nedenle CMK’nun 250. maddesinde
yer alan normlarin degerlendirilmesi sirasinda siirekli olarak kanunun bir baska normuyla
celistigi ve sistemin kendisiyle uyusmadigina dair elestiriler yapilmistir.

Bu bakimdan ilk 6neri, SMU’nun sorusturma agamasinda degil, Alman Hukukunda
oldugu gibi kovusturma asamasinda uygulanmasina yoneliktir. SMU’nun sorusturma
asamasinda degil, kovusturma asamasinda uygulanmasi seklinde bir diizenlemenin
olmasi halinde, bu ¢alismanin genelinde sistemsel olarak ortaya konulan sikintilarin
bir¢cogunun ortadan kalkacagina sliphe yoktur.

Zira bu 6neride, SMU’nun uygulanabilmesi i¢in dncelikle kovusturma asamasina
gecilmesi gerekmektedir. Kovusturma asamasina gecis, hazirlanan talepnamenin
iddianame yerine gegmesi seklinde kabul edilebilir. Bu halde, SMU teklifinin kabul
edilmesi sonrasinda talepnamenin mahkemeye génderilmesi ve mahkemenin
talepnamede bir eksiklik gormemesi halinde kovusturma asamasina gegildigi kabul
edilebilir. Dolayisiyla mahkimiyet hitkmii sorusturma asamasinda degil, kovusturma
asamasinda verilmis olacaktir. Bu da, hem kararin hiikiim niteliginde olmasi hususundaki
soru igaretlerini giderecek hem de kanun yollar1 bakimindan ceza muhakemesi sistemine
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uygun olacaktir. Ancak bu 6neri, yaptirimin C. savcisi tarafindan belirlenmesinin

Anayasa’nin 9. maddesine aykirt olmadiginin kabulii halinde ileri siiriilebilecektir.

Bizim de katildigimiz ve C. Savcisinin yaptirimi belirlemesinin Anayasa’nin 9.
maddesine aykirilik teskil ettigi yoniindeki goriisiin kabulii halinde ortaya konulacak
Oneri, sorugturma agamasinin tamaminin genel muhakeme kurallarina gore yiiriitiillmesi
ve SMU’ya dair tiim asamalarin iddianamenin kabuliinden sonra gergeklestirilmesidir.
Buna gore mahkeme, genel kurallar ¢ergevesinde iddianameyi inceleyecek ve gerekli
sartlarin mevcudiyeti halinde iddianameyi kabul ederek kovusturma asamasina
gececektir. Mahkeme tensiple birlikte, sanig1 SMU ile ilgili bilgilendirmek ve teklifini
iletmek tizere davet gonderecek ve tarafin kabul etmesi halinde, yaptig teklifi hiikme

cevirerek agiklayacaktir.

Bu 6nerinin kabulii halinde, talepname kovusturma asamasinda mahkeme tarafindan
belirleneceginden C. savcisinin yargi yetkisi kullanmasi s6z konusu olmayacak ve
dolayisiyla SMU, Anayasa’nin 9. maddesine aykir1 olmayacaktir. Ayrica C. Savciliginda
heniiz yeterli siiphe olmadan SMU’nun uygulanma ihtimali de ortadan kalkacaktir.
Sorusturma asamasinda degil, kovusturma asamasinda karar verilmesi sebebiyle,
verilen karara kars1 bagvurulabilecek kanun yollar1 bakimindan yukarida ortaya konulan
elestirilerin cogu ortadan kalkacaktir. Zira karar, kovusturma asamasinda verilen bir
hiikiim olmasi sebebiyle mevcut diizenlemeye tabi olacak ve sistemde karigiklik s6z
konusu olmayacaktir.

Ancak kanunun gerekcesinde yer aldig1 lizere kanun koyucunun amaci, muhakeme
stirecini formalitelerden arindirmak ve ilgili uyusmazIligi en kisa siirede genel siirecten
ayirarak hizli bir sekilde ¢ozmektir. Belki bu 6nerideki sistem ile arzulanan hiza
ulasilamayacaktir; ancak bireylerin korunmasi bakimindan daha dogru olacaginin da
belirtilmesi gerekir.

Dolay1siyla kanun koyucunun hedefi dikkate alindiginda, yukarida SMU’nun kovusturma
asamasina ¢ekilmesine yonelik dnerinin kabulii miimkiin gériilmemektedir. Bu halde,
SMU ile ilgili diizenlemenin daha iyi hale getirilebilmesi bakimindan asagida ortaya

konulan hususlarin dikkate alinmasi ve gerekli degisikliklerin yapilmasi 6nerilebilir.

Esasen ¢alismanin tamaminda, getirilen SMU sisteminin eksiklik ve yanlisliklari
iizerinde durulmus ve yapilmasi gereken degisiklikler ileri siiriilmiistiir. Bu agamada,
ozet bir sekilde hangi hususlarda degisiklik yapilmasi gerektigi belirtilecektir.
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Buna gére SMU’nun temelinin Alman ve Amerikan hukukunda oldugu iizere ikrara

dayandirilmasi halinde, sekli de olsa bir gergeklige ulasilmasi s6z konusu olabilecektir.

Toplumda iglenen suglarin cezasiz kaldigi algisinin olusmamast, cezalarmn caydiriciliginin
ortadan kalkmamasi ve dolayisiyla suglulukla miicadelenin zedelenmemesi igin

SMU’nun uygulanmasina siirlama getirilmesi gerekmektedir.

SMU’nun teklifi bakimindan, gerekli olan yeterli sug siiphesine ulasildigi kanaatinin
nedenleriyle birlikte talepnamede yer almasi ve yeterli siiphenin varligi hususunun
mahkemenin denetleme yetkisine alinmas1 gerekmektedir.

Kollugun bilgilendirme yapma yetkisinin kaldirilmasi ve bilgilendirmenin yalnizca
C. savcist tarafindan yapilmasi gerekmektedir. Ayrica yalnizca teklifin kabulii aninda
degil, bilgilendirme ve teklif sirasinda da zorunlu miidafiligin diizenlenmesi
gerekmektedir. Bununla birlikte miidafinin siirecte bir onay mercii degil, siirecin bir
stijesi olmasi ve siirece gerektigi gibi miidahale edebilmesi gerekmektedir. Bu bakimdan
miidafinin, dosyanin teklif sirasinda incelenmesi gibi yetkilerinin olmasi gerekmektedir.
Bu oOnerilerin uygulamaya alinmasiyla, kisinin mevcut diizenlemede sinirlanan ve
zedelenen savunma hakkinin tam anlamiyla saglanmasi miimkiin olacaktir.

Bir diger oneri, suglarin igtimaina iligkin bir diizenlemenin gerekliligi yoniinde olacaktir.
Bu bakimindan bilhassa farkli neviden fikri i¢ctima ve zincirleme su¢ hiikiimlerinin

varlig1 halinde ne sekilde hareket edilmesi gerektiginin diizenlenmesi gerekmektedir.

C. savcisi tarafindan yaptirimin belirlenmesi sirasinda yalnizca TCK 'nun 61. maddesinin
1. fikrasinin degil, diger fikralarinin da dikkate alinmasi yerinde olacaktir.

Giivenlik tedbirlerinin uygulanmasi bakimindan da yukarida ifade edilen sorunlarin
giderilmesi gerekmektedir. Bu bakimdan SMU’da kasten islenen bir sugun tespiti s6z
konusu olmadigindan miisadereye iliskin hiikiimlerin uygulanmamasi gerekmektedir.

Son olarak ise kanun yollarina dair ¢eliskinin giderilmesi bakimindan, SMU’nun
sonunda verilecek olan kararin hiikiim niteliginde kabul edilmesine iliskin bir
diizenlemenin yapilmasi yerinde olacaktir. Zira istinaf kanun yolu ile itiraz kanun
yolunun birbirleriyle gelismesi Ceza Muhakemesi Hukukumuzun sistemine uygun
degildir.
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ABSTRACT
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1. Introduction

The transition between adolescence and adulthood is often a pivotal moment in a
person’s life. Known as emerging adulthood, this developmental life stage is characterized
by an increase in self-exploration and autonomy (Arnett, 2000). During this time
period, changes are occurring in nearly every aspect of life—relationships, finances,
cognitive development, etc. While this can lead to growth and many positive experiences,
certain problematic behaviors are significantly more prevalent in emerging adults than
any other age group. For instance, according to the Centers for Disease Control and
Prevention (CDC, 2017), nearly half of the approximate 20 million sexually transmitted
infections (STIs) each year are contracted by individuals 15-24 years old. Another
sex-related issue for emerging adults is unintended pregnancy, where the highest rates
are among women ages 18-29 (Finer & Zolna, 2016).

Another risky behavior in which emerging adults actively engage in is alcohol use.
According to the Substance Abuse and Mental Health Services Administration
(SAMHSA, 2018), nearly four out of 10 emerging adults binge used alcohol in 2017.
Relatedly, nearly 30 percent of impaired drivers in 2017 were between 21 and 24 years
of age (National Highway Traffic Safety Administration, 2018). Within this same realm
is illicit drug use, in which approximately one-fourth of young adults are currently
involved—the highest proportion among any age group (SAMHSA, 2018). In a single
calendar year (2015-2016), there was a 28% increase in drug-related deaths in individuals
15-24 years old (Hedegaard, Warner, & Minifio, 2017). According to the Gateway
Foundation (n.d.), drug abuse results in the most illnesses, disabilities, and deaths

compared to other preventable health conditions.

Yet another risky behavior that is disproportionately experienced by emerging adults is
partner dating violence. For example, in one study approximately 40% of participants
had experienced physical or sexual victimization by the time they reached young adulthood
(Halpern et al., 2009). Aggressive behavior, in general, tends to be engaged in more
commonly by emerging adults, with males more frequently displaying verbal and physical
aggression and females more frequently displaying relational, nonverbal, and verbal
aggression (Nelson et al., 2008). Reckless driving is another risky behavior that is
disproportionately engaged in by emerging adults, with individuals in the 16-24 age
group having particularly high risk of crashing (Arnett, 2002). One reason for this is
texting, as one study found that emerging adults texted on average 40.2% of days while
driving (Trivedi et al., 2017). Academic dishonesty is yet another problematic behavior

276



McCown Z. LEGGETT, Jon T. MANDRACCHIA / Risk-Taking in Emerging Adults

in which young people frequently engage in. According to a series of studies conducted
by McCabe and the International Center for Academic Integrity (2015), approximately
68% of undergraduate students and 43% of graduate students admit to cheating on
assignments or tests. Besides undermining the work and integrity of non-cheating students,
cheating can carry on into future problematic behavior. For instance, Hooper, Komarraju,
Weston, and Dollinger (2007) found that college students who plagiarized perceived
themselves as more likely to participate in rule-breaking behavior as adults.

Beyond considering the prevalence and outcomes of engaging in risky behavior, a
large amount of research has been conducted to learn why individuals choose to engage
in risky behavior. For the purposes of this study, two lesser known constructs were
investigated. The first construct, which has largely been ignored in the literature, is
differential identification. Developed by Glaser (1956), differential identification is
an extension of Sutherland’s differential association theory, focusing on both real and
imaginary people who can be either inside or outside of an individual’s social circle.
Unlike differential association, which theorizes that individuals learn deviant behaviors
from deviant individuals whom they frequently associate with (i.e., mere exposure),
differential identification theorizes that individuals engage in deviant behaviors because
they identify with deviant individuals. Glaser (1956) argued that not all individuals
identify with the people they are surrounded by and will instead seek out another
person or group to identify with, and that these may even be people or groups with
whom there is no direct interaction (e.g., celebrities, fictional characters). For example,
while an individual who grows up in a law-abiding environment (e.g., with law-abiding
parents, peers, etc.) associates with law-abiding individuals, he or she may reject their
teachings and choose to identify with rule-violating individuals instead. To clarify
further, the fundamental difference between differential association and differential
identification is that differential identification involves actively identifying with a real
or imaginary person. With differential association, although an individual may spend
a significant amount of time with someone, they may not necessarily identify with
them. Additionally, differential association only involves real individuals, whereas
differential identification also includes imaginary or fictitious individuals.

Stratton (1967) studied differential identification in the context of reference groups
within prison inmates and found an association between criminal identification and
attitudes towards breaking the law. The only other study found referencing differential
identification was by Stack (1990), which examined whether suicide stories of divorced
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and unhappy couples in the media resulted in higher suicide rates among actual divorced
and unhappy couples. A significant association was found between the two, which
was attributed to differential identification- however, it was never explicitly measured
in the study. Although it seems as though little research has been dedicated to studying
differential identification, the more general concept of identification has been studied
in depth. With the ever-growing impact of social media, there is an even greater
opportunity for young adults today to feel closer to those outside of their immediate
circle, which can have both positive and negative effects. For instance, Basil (1996)
found that people who identified with celebrities who endorsed healthy behaviors
increased their own attitudes towards healthy behaviors. However, studies such as that
conducted by Huesmann, Eron, Lefkowitz, and Walder (1984) have found an association
between identifying with aggressive TV characters and acting aggressively. According
to Glaser’s theory, these studies would fall under differential identification, despite

not explicitly utilizing this term.

The other construct to be examined in the present study is criminogenic thinking (also
referred to as criminal thinking). Developed by Yochelson and Samenow (1976), this
construct was developed to examine the cognitive reasons why offenders engage in
criminal behaviors. Together, Yochelson and Samenow (1976) identified thinking
errors they believed pervaded everything in a criminal’s life and generalized them into
patterns of criminogenic thinking. Walters (1990) later expanded the concept of
criminogenic thinking to all individuals rather than only offenders, arguing that all
people experience thinking errors that can lead to a broad range of maladaptive
behaviors.

Recent research provides support that criminogenic thinking is applicable to non-
offenders. Of particular relevance to the present study, Mandracchia and Pendleton
(2015) found an association between criminogenic thinking and risky behavior (e.g.,
criminal activity, high-risk sexual activity, academic dishonesty, etc.) in college students.
Additionally, Riopka, Coupland, and Olver (2015) found a positive correlation between
criminogenic thinking and antisocial behavior (e.g., criminal activity, reckless driving,
being suspended from school, etc.) in college students. Criminogenic thinking has also
been associated with spending time with criminals (Boduszek et al., 2013), which is
in accordance with Sutherland’s theory of differential association. However, no known
research has examined the relationship between criminogenic thinking and identification
with “outside” individuals (e.g., celebrities, fictional characters, etc.), let alone their
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subsequent effects on risk-taking behavior. Therefore, this study is novel because it
seeks to expand upon previous research through the examination of differential
identification as it relates to criminogenic thinking and risky behaviors.

Although these two constructs have received little attention in the risk-taking literature,
they are important in that they have the potential to inform future research and
interventions aimed at reducing risk-taking behaviors in emerging adults. Criminogenic
thinking has been found to be a dynamic risk factor for problematic behaviors such
as crime and other antisocial acts (Andrews & Bona, 2016). From this perspective,
clinicians working with risk-taking individuals can target these maladaptive thought
patterns through interventions such as Cognitive Behavioral Therapy (CBT). In other
words, addressing criminogenic thinking in treatment may potentially decrease risky
behavior in emerging adults. As for differential identification, this theory can be utilized
as a framework to better understand why emerging adults choose to engage in risk-
taking behaviors. For instance, individuals who strongly identify with either real or
imagined negative influences (e.g., villains, criminals, etc.) may be more likely to
engage in risky behaviors. From this perspective, future researchers and clinicians
may be able to predict behavioral outcomes (like risk-taking behavior) through these
identifications. However, it is important to note that this study is merely a preliminary
evaluation of the relationship between these constructs, and much more work needs
to be done in this area before these implications can be examined.

1.1. Current Study

One possible way to bridge the gap between these two constructs is to incorporate
motivation as a factor for risk-taking. The Theory of Planned Behavior (TPB: Ajzen,
1985, 1987, 1991), for instance, is based on the premise that motivation (i.e., intent)
is a direct precursor of behavior. In other words, the stronger the intention is to perform
a certain behavior, the more likely the behavior will be performed. TPB has already
been utilized to both explain and predict risky behaviors such as alcohol abuse, gambling,
and reckless driving (Collins & Carey, 2007; Lostutter, Holmes, & Larimer, 2013;
Parker, Manstead, Stradling, Reason, & Baxter, 1992). Therefore, the aim of the
proposed study is to examine the relationship between criminogenic thinking, differential
identification, motivation to engage in risk-taking behavior, and actual engagement
in risk-taking behavior among emerging adults. No known study examines these
constructs together, but based on the literature it was hypothesized that motivation
would moderate (1) the relationship between differential identification and risk-taking
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behavior and (2) the relationship between criminogenic thinking and differential

identification.
2. Method

2.1. Participants

The sample for this study consisted of 309 emerging adults (i.e., 18-25 years old, M
=23.04, SD = 1.76) who reside in the United States. Most participants were female
(n =212, 68.6%). This is consistent with previous literature, which has found that
MTurk samples are typically underrepresented by males (Ipeirotis, 2010; Paolacci et
al., 2010). The overwhelming majority of participants identified as either Caucasian/
White (n =200, 64.7%), Asian/Asian American (n = 39, 12.6%), or Hispanic/Latino(a)
(n=133, 10.7%). In terms of criminal history, 86.4% (n =267) of participants reported
having never committed a crime, and 94.5% (n = 292) of participants reported having

never been convicted of a crime.
3. Materials

Demographics form. A demographics form was created to ask participants’ basic
information such as age, race, and education status. Information specific to the study’s
constructs, such as criminal history, was also included in the form. For a full description

of demographic information, please see Table 1.

Table 1. Participant Demographics

N % Mean SD

Age 309 23.04 1.76
18-21 57 18.4
22-25 252 81.6%

Gender

Male 94 30.4%

Female 212 68.6%

Nonbinary 3 0.9%

Race/Ethnicity

African American/Black 24 7.8%

Caucasian/White 200 64.7%

Hispanic/Latino(a) 33 10.7%

Asian/Asian American 39 12.6%

Native American/American Indian 6 1.9%

Middle Eastern 1 0.3%

Native Hawaiian/Pacific Islander 1 0.3%

Mixed race 4 1.2%
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Highest Grade Level

Advanced degree (MA, PhD, MD, etc.) 19 6.1%
College degree (AA, BA, BS, etc.) 153 49.5%
Some college, but no degree 102 33.0%
High school diploma or GED (12th grade) 34 11.0%
Grade school (8th grade) 1 0.3%
Marital Status

Never married/single 200 64.7%
Married 66 21.4%
Partnered/common law 37 12.0%
Divorced 4 1.3%
Separated 2 0.6%
Have you ever committed a crime?

No 267 86.4%
Yes 42 13.6%
Have you ever been convicted of a crime?

No 292 94.5%
Yes 17 5.5%
Are you diagnosed with a mental disorder?

No 212 68.6%
Yes 97 31.4%
Are you receiving treatment for your mental

disorder?

No 226 73.1%
Yes 83 26.9%

Risk-Taking Behavior Measure (Mandracchia & Pendleton, 2015). To measure
actual risk-taking behavior, this measure, originally adapted from the Risk and Reckless
Behavior Questionnaire (Bradley & Wildman, 2002), consists of 25 risky behaviors
in which emerging adults may be likely to engage in. Participants were asked to indicate
the number of times they had engaged in each within the past six months. Examples
of these behaviors include academic dishonesty, underage alcohol consumption, and
unprotected sex.

Measure of Criminogenic Thinking Styles (MOCTS; Mandracchia, 2017). The
MOCTS is a 70-item measure comprised of five scales: three subscales of criminogenic
thinking (i.e., Control, Cognitive Immaturity, and Egocentrism), a Total Criminogenic
Thinking scale, and an Inattentiveness scale. Control is defined as a need for power
and control over oneself and others, as well as reduction or avoidance of fear about
engaging in risk-taking behavior. Cognitive immaturity is defined as one’s excessive
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use of cognitive heuristics (e.g., labeling, judging). Egocentrism is defined as one’s
emphasis of their own importance and uniqueness. The Control scale consists of 26
items, the Cognitive Immaturity scale consists of 28 items, and the Egocentrism scale
consists of 11 items. Participants respond to items using a 5-point Likert scale ranging
from 1 (Strongly Disagree) to 5 (Strongly Agree). The items from each subscale are
totaled to create an overall score for each facet of criminogenic thinking. Higher scores
indicate higher levels of criminogenic thinking. The Total Criminogenic Thinking
scale is computed by totaling all three subscales into an overall score. The Inattentiveness
scale consists of 5 items, each with one correct response—if participants respond
correctly they receive a score of 0 for that item, and if they respond incorrectly they
receive a score of 1 for that item. Higher scores indicate higher inattentiveness, and
if participants scored above a 2, they were excluded from the final analyses.

Motives for Risk-Taking Scale (MRT; Kloep, Giiney, Cok, & Simsek, 2009). The MRT
consists of 26 items designed to measure three categories of motivation for risk-taking
behavior, which are further broken down into two subcategories. These categories (and
the corresponding subcategories) include: irresponsible behaviors (irresponsibility/achieving
future goals and success), audience-controlled risk-taking behaviors (social desirability/
popularity seeking), and thrill-seeking behaviors (novelty and sensation seeking/hedonism).
Each subscale consists of 6 items that participants respond to using a Likert scale that
ranges from 1 (Disagree Totally) to 4 (Agree Totally). Participants respond to the statement
“I sometimes take risks or do something dangerous because...” followed by a phrase
related to one of the subscales of motivation. For example, “I sometimes take risks or do
something dangerous because it is important for me to be popular” is one item from the
popularity seeking subscale. The corresponding items from each subscale are totaled, with
each subscale having its own total. Higher scores indicate higher motivation in that subscale.

Differential Identification Measure'. This measure was created for the purposes of
this study and was designed in line with Glaser’s (1956) definition of the construct:
identifying with real or imaginary individuals who accept criminal behavior. Part 1 of
the measure first asked participants to think of the top three people or groups of people
in their life that have the most influence on them, which was adapted from Part A of
the Measures of Criminal Attitudes and Associates (MCAA; Mills & Kroner, 1999).
Next, participants indicated the amount of time they spend interacting with each person/
group (0-2 hours, 3-4 hours, 5-6 hours, 7-8 hours, or over 8 hours). For each of the
three people/groups in Part 1, the participant answered items about how much they
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identify with that person/group (i.e., an identification subscale) and then about that
person/group’s criminal activities (i.e., a criminality subscale). The identification
subscale consists of 10 statements about the relationship between themselves and each
person/group using a 5-point Likert scale ranging from 1 (Strongly Disagree) to 5
(Strongly Agree). Example statements include “This person/group is like me in many
ways” and “I identify with this person/group ”. This part of the measure was adapted
from the Player Identification Scale (Van Looy, Courtois, De Vocht, & De Marez,
2012), which was originally created to measure players’ identification to video game
characters. For the final item of the identification subscale, participants were presented
with the Inclusion of Other in the Self Scale (I0S; Aron, Aron, & Smollan, 1992), a
diagram' which consists of a series of two circles that increase from no overlap (1) to
complete overlap (8), and were instructed to choose the one that best represents
themselves in relation to each person/group. For the criminality subscale, participants
answered five questions about each person/group’s criminal behavior in the past year
with either “Yes”, “No”, or “Don’t Know”, one example being “Did this person, or a
person from this group, commit a crime?”. For the final item of the criminality subscale,
participants rated the overall criminality of each person/group using a scale of 1-10.

Part 2 of the measure again asked participants to think of the top three people or groups
of people that have the most influence on them, but not actually part of their life (i.e.,
identification without actual association). In other words, people and groups that are
not within the participant’s social circle, yet have strongly impacted their personal
development and behavior. Unlike Part 1, these individuals could be either real (e.g.,
a celebrity, sports team, etc.) or fictitious (e.g., a TV show cast, book character, etc.).
Participants then answered the exact same questions for these people/groups as they
did for Part 1. An identification subscale score and criminality subscale score is
produced for each of the three individuals/groups in Part 1 as well as Part 2; for each
individual/group, the identification and criminality subscale score was multiplied
together to produce a score that represents the potential negative impact the individual/
group has on the respondent, in line with the theory of differential identification (i.e.,
the stronger a respondent identifies with an individual/group high in criminality, the
stronger likelihood of negative impact on the respondent’s behavior). For the analyses,
these sets of scores were used to create two overall differential identification scores:
one for Part 1 (with the resulting identification X criminality scores summed across
all three individuals/groups in this section) and one for Part 2 (with resulting identification

X criminality scores summed across all three individuals/groups in this section).
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3.1. Procedure

Participants were recruited via Amazon’s Mechanical Turk (MTurk), a crowdsourcing
platform that connects researchers and organizations to human participants. MTurk
was created by Amazon in 2005 with the purpose of allowing individuals to hire
workers to complete computer-based tasks for a monetary reward (Levay et al., 2016).
In other words, workers from MTurk voluntarily sign up to participate in various
projects that are posted online. The survey was posted in October 2018 and was made
available for a period of two months. Participants completed the survey materials on
Google Forms. Of the original 600 responses, only 309 were retained for the final
analyses after excluding participants who were inattentive, outside the age range, and
those who failed to report their age.

4. Results
4.1. Data Screening and Preparation

For the Differential Identification Measure, the internal consistencies of the identification
and criminality subscales for each person/group in Part 1 and Part 2 ranged from .746
to .929. Originally, the criminality subscales had much lower internal consistencies
(e.g., Cronbach’s alpha = .329 for the first person/group in Part 1). Upon further
investigation, it was discovered that the last question (i.e., where participants rated
the person/group’s overall criminality) was weakly correlated (r = < 0.3) with the other
questions. This is likely due to the fact that the item was based on participants’ subjective
rating of overall criminality, whereas the other items were based on participants’ reports
of objective criminal behaviors. To verify, the question was removed, and the internal
consistencies of the criminality subscales significantly improved (i.e., ranged from
746 to .814).

Before calculating the final scores, the diagram item on the identification subscale was
rescaled from an 8-point scale to a 5-point scale to match the rest of the items. Additionally,
the identification subscale (11 items) was prorated so that the scores would not outweigh
the scores from the criminality subscale (5 items). The final scores for Part 1 and Part 2
were then calculated by multiplying the identification subscale by the criminality subscale
for each person/group (i.e., 3 times for Part 1 and 3 times for Part 2) and adding the
scores together to create an overall total score for Part 1 and Part 2.
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4.2. Primary Analyses

To evaluate the relationship between the predictor variables (i.e., criminogenic thinking,
differential identification, and motivation) and the criterion variable (i.e., risk-taking
behavior), a hierarchical multiple linear regression (HMLR) was conducted. In Block
1, criminogenic thinking, differential identification (Part 1 and Part 2, separately), and
motivation were placed into the model. In Block 2, the three interaction terms
(criminogenic thinking x motivation, differential identification (part 1) x motivation,
and differential identification (part 2) x motivation) were added into the model. The
means and standard deviations of the predictor and criterion variables are presented
in Table 2.

Table 2. Correlations, Means, and Standard Deviations of Variables

DIFFID | DIFF

RT MOCTS MRT ®1) ID (P2)
RT Pearson Correlation 1 193%* A74%%* 016%* .041%*
Sig. (2-tailed) .000 .001 .000 .000
N 302 302 301 302 300
MOCTS Pearson Correlation .193%* 1 432%% .208%* 252%%
Sig. (2-tailed) .000 .000 .000 .000
N 302 309 308 288 282
MRT Pearson Correlation A174%* A432%* 1 .164 215%*
Sig. (2-tailed) .001 .000 .002 .000
N 301 308 308 287 281
DIFF ID (P1) Pearson Correlation 351 %* .208** .164 1 S561%*
Sig. (2-tailed) .000 .000 .002 .000
N 302 288 287 288 266
DIFF ID (P2) Pearson Correlation 253 %% 252%* 215%* S561%* 1
Sig. (2-tailed) .000 .000 .000 .000
N 300 282 281 266 282
MEAN 9.19 174.85 55.52 11.07 21.73
STD. DEVIATION 20.08 35.90 16.53 31.80 41.44

Note. RT, Risk-Taking Behavior Measure; MOCTS, Measure of Criminal Thinking Styles; DIFF ID, Differential
Identification Measure; MRT, Motives for Risk Taking Scale; Note. Boldface indicates statistical significance
of p<.05; ** indicates a statistical significance of p<.001.

Block 1 accounted for 14.5 % of the variance in risk-taking behavior (AF(4, 295) =
12.539, p <.000). Differential identification part 1 (5 =.292, #(4) =24.477, p <.001)
contributed significantly to the prediction of risk-taking behavior, such that identifying
with close, deviant individuals was associated with increased risk-taking behavior.
Block 2 only accounted for an additional 1% of the variance in risk-taking behavior
(AF (7, 292) = 7.683, p < .001). Aside from the discovery of a main effect between
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differential identification part 1 and risk-taking behavior (f = .292, #(4) =4.477, p <
.001), no other variables were significant. Full results from the HMLR are presented
in Table 3.

Table 3. Hierarchical Multiple Linear Regression Predicting Risk-Taking Behavior

Predictor AF (p) AR? b B t (p)

Block 1 12.539 (<.001)** .145
MOCTS .048 .085 1.405 (.161)
DIFF ID (P1) .184 292 4.477 (.000)**
DIFF ID (P2) .024 .050 761 (.447)
MRT .095 .078 1.296 (.196)

Block 2 1.177 (< .319) .010
MOCTS .002 .004 .022 (.983)
DIFF ID (P1) -.062 -.098 -437 (.662)
DIFF ID (P2) .054 112 .548 (.584)
MRT -.060 -.049 -.202 (.840)
MOCTS x MRT .001 .168 470 (.639)
DIFF ID (P1) x MRT .004 442 1.767 (.078)
DIFF ID (P2) x MRT -.001 -.118 -.490 (.635)

Note. MOCTS, Measure of Criminal Thinking Styles; DIFF ID, Differential Identification Measure; MRT,
Motives for Risk Taking Scale; Note. Boldface indicates statistical significance of p < .05; ** indicates a
statistical significance of p <.001.

5. Discussion
5.1. Overview

This study sought to examine the relationship between criminogenic thinking, differential
identification, motivation, and risk-taking behavior in emerging adults. No known
study has previously investigated these constructs together, let alone in the context of
emerging adults. Inconsistent with the first hypothesis, motivation did not moderate
the relationship between criminogenic thinking and risk-taking behavior. Interestingly,
no main effect was found between criminogenic thinking and risk-taking behavior,
which goes against previous literature (Mandracchia & Pendleton, 2015; Riopka et
al., 2015). No known research provides an explanation for these results, but perhaps
something specific to this study affected the results. For instance, the sample may have
lacked significant variation, as individuals from MTurk are not necessarily representative
of the entire population. According to Vallas and Dietrich (2014), as many as 30% of
Americans have a criminal record, which is significantly higher than what participants
reported (13.6%). Additionally, the majority of the sample was female (68.8%), which
could have also influenced the findings. For instance, several studies have found gender
differences in risk-taking, such that females tend to engage in less risky behaviors than
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males (Harris et al., 2006; Byrnes et al., 1999; Weber et al., 2002). This could be one
potential explanation for the lack of significant findings. Another aspect of the study
that may have affected the results is the way the constructs were measured. For instance,
if the Risky Behavior Measure was not comprehensive enough in its scope of risky
behaviors, the evaluation of the potential relationship between criminogenic thinking

and motivation could have been impacted.

Inconsistent with the second hypothesis, motivation did not moderate the relationship
between differential identification and risk-taking behavior. However, a main effect
was found between differential identification part 1 and risk-taking behavior. As a
reminder, part 1 involved individuals within a person’s social circle, whereas part 2
involved individuals outside of a person’s social circle. Therefore, participants who
identified with deviant individuals with whom they actually associate with were more
likely to engage in risky behavior—likewise, participants who identified with nondeviant

individuals with whom they associate with were less likely to engage in risky behavior.

No main effect was found between differential identification part 2 and risk-taking
behavior. One possible explanation to account for these differences is that people might
be influenced differently by individuals they actually know and with whom they
directly interact with versus individuals they do not. This may be due to the fact that
“outside” individuals do not play as active of a role in an individual’s life compared
to close individuals. This is especially true for fictional characters—because they are
fictitious, their actions are as well, which may have less of an impact than real people
engaging in risky behaviors. Future research should be aimed towards examining the
differences between identifying with real versus fictional individuals.

5.2. Implications

Given that this is the first known study of its kind, the following implications are
preliminary in nature. It should be noted that further research in this area should be
done before moving forward with these recommendations, including replication of
this study and validation of the differential identification measure. Based on the
information from this study, these results could potentially be useful in informing
policies and practices about how to reduce risky behavior in emerging adults. For
instance, the results of this study seem to support part 1 of Glaser’s differential
identification theory (i.e., our behavior is influenced by people we know and identify
with). Therefore, educators and parents could potentially benefit from this by
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encouraging their children to identify with positive role models within their social
circle. This could be achieved through mentoring programs such as Big Brother/Big
Sister, Boys and Girls Club of America, and MENTOR. By participating in these
programs, children may better avoid engaging in risky behaviors in the future. Dubois
and Silverthorn (2005), for example, found that young adults in mentoring relationships
were less likely to engage in risk-taking. Relatedly, this may also have important
implications for mental health professionals. Arnett (2000), for instance, argued that
identity formation issues remain prevalent during emerging adulthood. Therefore,
young clients who identify with deviant individuals could explore in therapy why
they identify with deviant individuals and can work towards finding positive,
nondeviant individuals to identify with instead.

Part 2 of differential identification, on the other hand, was not found to be a significant
predictor of risk-taking behavior. This result is surprising, given that previous literature
has found an association between “outside” individuals and risk-taking behavior. For
instance, a metanalysis of 35 research studies found that exposure to violent video
games was associated with increased aggressive behavior and decreased prosocial
behavior in children and young adults (Anderson & Bushman, 2001). However,
exposure to violence may only be one of many factors that link video games to
aggression. Glaser, for example, might argue that one’s identification with violent
video game characters is a primary factor that leads to aggressive behavior. One study
that seems to support this idea was conducted by Konijn, Nije Bijvank, and Bushman
(2007), which found that boys who strongly identified with violent video game characters
acted more aggressively than boys who did not. Therefore, despite the results of the
present study, parents may benefit from remaining aware of the possible negative
influence of media entertainment (e.g., movies, TV shows, social media, etc.) on
children. Meanwhile, future research should continue to investigate the role of
identification with “outside” individuals as it relates to problematic behaviors such as
aggression and risk-taking.

5.3. Limitations

Data was obtained exclusively from self-report surveys, which rely on honesty and
insight from participants. Due to the nature of this study, specifically in regard to
criminal behavior, some participants may have provided inaccurate responses in order
to present themselves in a more favorable light (i.e., social desirability bias). Another
limitation is that participants were recruited using a convenience sampling approach,
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meaning they were chosen based on availability rather than randomly. Additionally,
due to the cross-sectional and correlational nature of this study, temporal and causal
conclusions cannot be drawn. Finally, the Differential Identification Measure was
created for the purposes of this study (given there was not an existing measure of this
construct), and therefore has no established validity.

5.4. Future Directions

From this study, there are multiple avenues of research that can be conducted. For
instance, since this study appears to be the first of its kind, simply replicating the study
would help determine the validity of the results. Replication could also be done with
different populations to examine possible group differences. Adolescents would be
especially informative, as they could provide more insight into the impact of identity
development in emerging adults. Aside from replication, a longitudinal study would
provide important information regarding the predictive ability of criminogenic thinking
and differential identification on future outcomes. Finally, each construct could be
examined further within the context of motivation to investigate their individual
contribution to risk-taking behavior. Differential identification, in particular, needs to
be researched more in depth.

6. Conclusion

Risk-taking behavior continues to be a pertinent issue in society, especially among
emerging adults. The results of this study illustrate the complexities of risk-taking behavior
and the many factors that contribute to this phenomenon. An individual’s decision to
engage in problematic behaviors may be attributed, at least in part, to social influences.
More studies need to be conducted in this area to better understand the risk factors

associated with risk-taking behavior in order to reduce its prevalence in the future.
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ABSTRACT
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and to give a new perspective on the decision-making processes by presenting examples of the use of data mining for a
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1. Introduction

In order to examine the concept of data mining, first the concepts of data, knowledge,
information, and wisdom should carefully be examined. In this context, the term “data”
is expressed in the form of definitions such as knowledge that is hidden but not yet
interpreted or analysed (Zins, 2007), simple observations and symbols, raw/unorganized
facts (Ahmed, 2020), and a text that does not answer certain questions (Shao et al., 2017).

The term “information” is defined using expressions such as the valuable knowledge
in the human mind, contextual information including experience, values, predictions,
a collection of data arranged in a consistent way (Ahmed, 2020; Cooper, 2017), and
a text that answers why-how questions and is expressed as an output derived from
data and strained through the mind. The word “knowledge” refers to the message that
changes the knowledge level and purpose of a person, the perception of its recipient,
a text that answers questions such as who, when, what, or where, and data that makes
sense. Wisdom, on the other hand, involves a foresight for the future taking advantage
of existing knowledge. Figure 1 gives an illustration of these concepts in the form of
a pyramid.

Knowledge

Informatiom

Figure 1. Data, information, knowledge, and wisdom

294



Emre Cihan ATES, Erkan BOSTANCI, Mehmet Serdar GUZEL / Big Data, Data Mining, Machine Learning, and Deep...

In the pyramid shown in Figure 1 (Hey, 2004; Cooper, 2017),

» The concept of data expresses a rather general concept that is not yet analysed,

* The term information refers to the straining of data through the mind,

* The concept of knowledge expresses a form of data that has become meaningful.

The concept of wisdom comes from a combination of the steps of data, information
and knowledge. Together with the concept of wisdom, that of big data comes out raw
at first, but becomes meaningful by being processed and thus helps our decision making
activities (Pauleen et al., 2017).

The term ’big data’ is used to describe big data at every level, whether it is raw or
processed. Data is like precious metals waiting to be removed from piles of stone. We
live in a world where a lot of data is being collected every day. Parallel to the development
of technology, it is also a known fact that data sizes and types have increased as
computer and internet concepts have entered our lives. A particular problem that this
increase in data volume brings is that of complexity, so meaningful analysed data

correctly is becoming more important with each passing day.

As a result of the fact that the process of obtaining meaningful data by extracting
unqualified ones from the raw data restricted statistical researchers and the current
statistical methods were insufficient for processing big data, the concept of data mining
has emerged. In other words, data mining is a systematic approach for analysing and
identifying different patterns, and relations within big data (Blei & Smyth, 2017). One
of the important issues in the method is the analysis of existing data rather than the
collection of a lot of data. Data mining aims to develop prediction models about events
that are predicted to appear in the future and to support decision-making processes by
taking advantage of the past sample in general (Kelleher & Tierney, 2018). The concept
of data mining is also referred to in the literature as “knowledge extraction”, “knowledge
discovery”, “data archaeology”, “data/pattern analysis”, “knowledge mining”, and
“information harvesting” (Khare & Shrivasta, 2018; Koyuncugil & Ozgiilbas, 2009).

The information technologies and the Internet have significantly altered the field of
crime and security (Akdemir & Lawless). Current statistics show that crime is on the
rise all over the world. For this reason, the concepts of crime and criminality have
steadily increased in parallel with an increase in the amount of big data. Considering
that crime is an unwanted behaviour in societies, data and knowledge obtained from

295



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2020; 8(2):293-319

data have become important in determining crime prevention strategies. Determining

future goals and strategies only depends on up-to-date, accurate and reliable data.

It is the aim of this review article to give a perspective on decision making processes
with the use of data mining in crime data by providing an overview of data mining
and analysing data mining methods. After the introduction, this study defines big data,
data mining, machine learning, and deep learning concepts respectively. In the “Data
mining methods and models” section the concepts are defined, the data mining process
is explained, and data analysis models are analysed. The section “Use of big data, data
mining, machine learning and deep learning in criminal and security areas” summarizes
several cases which are given from the field of security dealing with the struggle
against crime, machine learning, deep learning and the use of data mining. In the
discussion section, the use of data mining, machine learning and deep learning theories
in combating crime is examined. In the “Conclusion” section the concepts of big data
and data mining are stated to be actively used in the struggle against crime, and their

future significance is emphasized.
2. Background
2.1. Big Data

Given that the concept of “big data” is relatively new, it should first be examined in
terms of definitions.

The concept of big data is a fast-growing and abstract interdisciplinary concept
offering potential for growth in every social area, which is being stored at an
unprecedented scale (Chen et al., 2014),

Large volume data mostly comes in very rapidly from various sources such as
internet and computer networks,

It is defined as a set of data that is difficult to access through standard information
technologies, and that involves the use of data capture, processing, collection, display,
and analysis methods on large data sets (Vaidhyanathan & Bulock, 2014).

In order to further investigate the concept of big data, it will be helpful at this point
to examine the principles in the literature which define big data and which are typically
called the ‘five V’ (5V - Volume, Velocity, Variety, Value, Veracity). (Abdullah et al.,
2015; Ates et al., 2020; Wamba et al., 2015; White, 2012);

Volume: This term is used to describe a constantly increasing amount of data. Along
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with the increase of the data, a mass of knowledge has also started to be formed and

it becomes more difficult to reach qualified knowledge with such an increase in volume.

Variety: The majority of data produced is produced in non-structural environments
such as computers, social networks, mobile phones, and tablets. Data sources are
relatively new and new sources are being added day by day. This will increase the
number of sources for the data, the data will be in different formats and include different

variables after data collection, and this will make the analyser’s job more difficult.

Velocity: This expresses the growth rate of the data, and when this is high it is a
sign of the data being big data.

Veracity: This is an important variable guaranteeing that the data is secure during
its flow. It is important to protect it under high-level security measures and not to
change it by unauthorized interventions.

Value: This refers to the evaluation of big data and to the help that it provides to
decision support units to gain meaningful information by transforming raw data into

information and knowledge
2.2. Data Mining
The concept of data mining is defined in many sources, some of which are given below:

Uncovering potentially useful knowledge about previously unknown data in a
non-confidential way (Srinivas et al., 2010),

It enables obtaining knowledge transformable into comprehension, understanding,
and action by combining statistics with concepts, tools and algorithms, machine learning
and the analysis of very big data sets (Williams, 2009).

Data mining is a step in the entire knowledge discovery process that can be described
as a knowledge retrieval or mining extraction process from a large amount of data and
is a form of knowledge discovery that is particularly needed to solve problems in a
certain area (Beniwal & Arora, 2012; Olson & Lauhoff, 2019).

From these definitions, it is possible to make the following definition taking into
account the relationship: Data mining is a process that aims to retrieve knowledge
making use of the big data in the past and using methods such as statistics, machine
learning, and artificial intelligence, and to use that knowledge in the decision support
activities related to the future (Campbell & Ying, 2011; Hand & Adams, 2014).
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2.3. Machine Learning

The introduction into our lives of the concept of machine learning started with the
question “ Can machines think?” first put forward by Alan Turing (Turing, 1950). The
concept of machine learning is the ability of a computer to learn by itself, using existing
data and experiences. In machine learning, there are different learning methods according
to the labelling of the training data (Aggarwal, 2018) In supervised learning, the
available data is known as training data, which is the basic input given to the machine
to learn the model. The computer attempts to learn the training data with the help of
various machine learning algorithms. Determining how successfully the information
is learned is assessed with test data. The most important difference between test data
and training data is whether the data is predicted or classified by the machine.
Unsupervised learning is machine learning where there is no training data and all
learning is done according to the similarities and differences between the data. Semi-
supervised learning, on the other hand, is the learning realized through a mixed structure,
in which there is both training data and unlabelled data.

The concept of machine learning is used for data analysis as well as for data mining,
and additionally, it is the artificial intelligence type of the analysis that defines and
recognizes patterns using artificial intelligence (Mcclendon & Meghanathan, 2015).

Predictions can be made by learning data through machine learning, which is a
sub-branch of artificial intelligence.

In machine learning, it is a basic principle that the created system performs the
learning process by itself.

The most important difference between computers and humans is that humans learn
from the events they lived in the past which they call experience, while machine
learning aims to reach this point through a decision mechanism.

Providing learning by means of automation-enhancing training data in knowledge
access enables efficient automated techniques to be carried out with little human power
(Jackson, 2002).

In essence, machine learning is a learning method of a computer system via sampling,
and there are many different machine learning algorithms in various problems or data types.

When the concepts of data mining and machine learning are examined at a basic level,
the use of artificial intelligence leads to the conclusion that data systems obtain
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knowledge from raw data without intervention (Kelleher & Tierney, 2018). In addition,
data mining primarily provides meaningful data retrieval from data stacks. It also
enables a minimization of human labour and an optimization of results through the
concept of machine learning. For this reason, it is possible to say that data mining and
machine learning can be actively used in the process of retrieving knowledge in all
fields of science, especially in the natural sciences.

2.4. Deep Learning

Deep learning is machine learning, one of the most popular topics today, and is a field
of study that includes artificial neural networks with one or more hidden layers and
similar machine learning algorithms. Deep learning consists of the structures that can
learn complex structures with multi-layered neural networks and that, through hidden
layers, can more easily and successfully learn models that classical machine learning
algorithms cannot easily learn (Dey, 2016).

Hidden layers are part of a structure in which mathematical functions and calculations
take place in order to obtain the desired output. The number of its layers may vary.
Although deep learning is a new approach, it has been actively used in many areas
such as semantics, transfer learning, natural language processing, visualization, and
crime investigation.

As the number of layers increases, the hardware required for the learning process
(primarily the graphics processing unit (GPU) requirement) and the time (due to the
large number of parameters) will also increase. In addition, although it is known that
deep learning requires much more data than classical algorithms during training, this
is not a problem today due to the data abundance we have. However, if the amount of
data to be analysed is small, classical algorithms may produce more successful results
in many ways.

While classical machine learning algorithms use methods based on statistical analysis
to recognize the pattern, there is a modelling similar to the neurons of the human brain
in deep learning. For this reason, hyperparameter (tuning) optimization that minimizes
loss function can be done in many different ways. With deep learning, a good
classification performance is obtained for text, audio, and visual data without human
intervention, especially due to the ability to extract features.
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3. Data Mining Methods and Models

Data mining is very popular nowadays and it is a known fact that a new method or
algorithm is added to literature every day, considering both the rapid change in the
structure of information and the increase in the information needs of people. And this
is an indication of that the data mining methods and algorithms are moving dynamically
rather than staying static. So, this is an indication of the fact that the data mining
methods and algorithms are moving dynamically rather than generally remaining static.
This is because the methods used to obtain the right knowledge can also change
according to the state of the data given that data source structures change. Data mining
focuses on three main sections. The classification made according to the editability of
the data is given below (Agrahari & Rao, 2017; Ge et al., 2017).

Structured
Unstructured
Semi-structured

Structured data defining an explicitly specified cluster of data play an important role
in data analysis at all times due to the convenience of their classification (Kumar &
Nagpal, 2019). Most of the biometric verifications used in definitions in the field of
security are based on structured data. Unstructured data do not have a pre-defined data
model. They cannot be classified and they show variance. 90% of all data are considered
to be unstructured data, which reveals the fact of a bigger cluster of data that is hard
to analyse (Tirgari, 2012). This is particularly true of social network sites, which are
becoming more frequently used day by day, and which evidently play a significant
role in unstructured data. Unstructured data improve the ability to obtain a greater
amount of information from clusters of data. However, the accuracy of the data obtained
may not be as great as the structured data. Semi-structured data help the partial
classification and definition of information. It is particularly e-mails, document forming
languages, and Web and NoSQL database utilization which are among the most common
samples of semi-structured data.
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Figure 2. Data Analytic Methods

Data mining, which is examined in three groups as structured, unstructured and semi-
structured, is evaluated in four model structures under the general headings of predictive,
descriptive, diagnostic and prescriptive (Shown in figure 2) (Mesgarpour & Dickinson,
2014);

Descriptive Methods: These include methods that determine the links and relationships
among the data which will support decision making in the data stack (Bock et al, 2019),

Diagnostic Methods: These are methods that give reasons and provide knowledge
on “why” questions,

Predictive Methods: These include the methods used to estimate the dependent
variable using the independent variables in the database. These are used to make a
prediction of future events utilizing known past results,

Prescriptive Methods: These methods are used to make a prediction of future events

utilizing known past results.
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If we assert that the majority of the world’s data is unstructured, we can easily say that
the most commonly used methods are descriptive and diagnostic. Descriptive, diagnostic,
predictive and prescriptive methods are included in a sub-hierarchy of structured,
unstructured and semi-structured methods. Descriptive, diagnostic, predictive and
prescriptive methods are shown in the highest ordering in the hierarchy of methods in

many sources since they classify the data mining methods.

The data mining models were examined under the following four main headings
according to their functions:

Classification: In classification, categorization of data is usually at the forefront, and
this is how data orientations are decided (Mukhopadhyay et al., 2013; Rutkowski et
al., 2020). For example, a classification model on crime data can state whether the
city is safe or dangerous based on the intensity of crime events in the city. Especially
in supervised learning within the scope of classification, it is possible to estimate the
classification of recently added issues by making a pattern discovery from the data.
Many operations, such as voice recognition, call forwarding, and text classification
can be carried out with these algorithms, especially genetic algorithms, the classification
of which is rule-defined, that is, supervised. Naive Bayes, logistic regression, genetic
algorithms, support vector machines, k-NN (k-nearest neighbours algorithm) and
memory-based reasoning are commonly used algorithms, and fuzzy logic is also
frequently used.

Regression: This is the method of analysis that can set up a model by predicting data
orientations. Unlike classification, it takes place as a prediction that is essential in
regression (Mittal et al., 2019). For example, the regression model can be used to
predict potential future data for crimes by analysing the current types, times and
frequencies of crimes in the city.

Clustering: This is a process of decomposing into groups called “clusters” based on a
certain proximity criterion (Berkhin, 2006; Gupta & Chandra, 2019). It is expected
that the data in the same cluster will be similar to each other and that the similarity
will be much smaller in different clusters in general after the clustering process has
been performed (Rutkowski et al., 2020). Clustering, in other words, grouping, has
become even more important especially with the concept of machine learning. It is
actively used in many areas such as voice and image processing, speech recognition,

frequent phone calls, messaging and data usage, customer sorting, and especially for
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the purpose of social network analysis. Korhonen Artificial Neural Networks, Canopy,
Mean Shift, K-means, Fuzzy C-averages, Latent Dirichlet Allocation, k-medoids and
MinHash are examples of clustering algorithms which are in use (Mukhopadhyay et
al., 2013; Ghorbani & Ghousi, 2019).

Association rules: These are used to support future studies by determining the associated
behaviours and making use of the data obtained from the past (Ngai et al., 2009, Mittal
et al, 2019). It is particularly the revealing of attitudes encountered in organized and
frequently committed crimes which will enable detection to be done much faster.

4. Use of Big Data, Data Mining, Machine Learning and Deep
Learning in Criminal and Security Areas

Data mining and machine learning concepts have recently become more popular as
they are easier to use through bundled software. This popularity has also increased the
usage areas of data mining. As the stack of data to be examined grows, the importance
of concepts such as data mining, artificial intelligence, and machine learning has once
again shown itself. As long as the population of humankind grows and rules exist in
the world, crime data will continue to increase, just like other data stacks.

The concept of crime refers to the practice of activities which are prohibited in
accordance with norms and deviations in societies. Although it varies from society to
society, the concept of crime is generally defined as acting contrary to existing laws.
It is possible to put types and kinds of crime into categories, from sexual crimes to
public order crimes, from human trafficking to drug-based crimes, from juvenile
delinquency to war crimes, and these will push the limits of imagination of human
beings. In this case, the fight against crime is becoming more important for societies
for the continuation of the existing social order.

Law enforcement applications in the fight against crime are generally examined under two
headings, namely preventive and reactive (in other words, judicial) (Clarke, 2006). Reactive
crime investigations aim to identify elements such as unknown perpetrators, or the victim
in the crime after it has been committed. These investigations are conducted by crime scene
investigation support. Preventive crime investigations involve raising awareness of the
victims of crime by deterring criminals with effective anti-crime operations before the
crime is commiitted. In addition, the concept of crime analysis is more important in preventive
measures. This is because crime analysis is a concept in which the existing crime and
criminal tendencies are detected and possible measures to be taken are also considered.
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The use of crime in data mining through machine learning, identification, classification
and clustering as patterns is also one of the important issues in various engineering
and scientific disciplines such as biology, chemistry, physics, psychology, medicine
and information for examining the evidence. This is because crime investigations are
multidisciplinary (Hassani et al., 2016).

In several branches of science using criminal elements, some examples of usage areas
are as follows:

Examination of past handwritten letters and signatures with comparative examples
taken from legal certificates and documentation,

Comparison procedures of existing biological samples such as a nail, blood, and
bone with existing databases within the scope of forensic biology,

In scenes where serious accidents occurred, restructuring of the area with the aim
of finding reasons for those accidents within the scope of traffic management and
applications,

Identification of a substance within the scope of forensic chemistry, especially its

derivatives related to crime, such as drugs,

Examination of the samples subject to comparison with past voice and video
recordings within the scope of forensic audio and video examinations (Quick & Choo,
2016),

Within the scope of forensic accounting, unusual money transfers or money transfers
that are compatible with the amount subject to crime,

Investigation of the connection of transactions made on a computer, internet, social
media, mobile phone, etc. with crimes committed within the scope of computer forensics
(Quick & Choo, 2016),

In crime prevention activities to be carried out within the scope of criminology
such as crime analysis, victim and suspect profiling, regions where crime is intense,
etc. (Chan & Moses, 2017).

As can be seen from the above examples of usage areas, big data and data mining
concepts are part of a multidisciplinary area. Their use is increasing with each passing
day, yet not at the desired level. For this reason, some examples of usage areas of data
mining and machine learning are given under the following main headings.
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4.1. Corruption and fraud on bank accounts

The concept of corruption, counterfeiting and fraud is one of the crime concepts that
is difficult to prevent by law enforcement. It is very difficult to identify the crime in
its beginning stage since every emerging counterfeiting kind has a tendency to deceive
people with new techniques. In addition, the concepts of corruption and fraud are
becoming more and more complex with the developments in technology (Chau, Pandit,
& Faloutsos, 2006). Together with unjust suffering, confidence in the state, and
especially in state-affiliated security units, is being compromised in society and people
are negatively affected.

With the development of technology, it is a known fact today that tangible money has
turned into virtual money because of the ease of use of banks and even money statements
in real amounts have been created using virtual transactions. In the money transfer
data in question, problems are faced in most countries around the world only when
they are in large amounts, banks share the necessary information with the relevant
judicial authorities, so in fact data mining is being used (Odia & Akpata, 2020).
However, notifying judicial authorities of suspicious money transfers, which are
repeated frequently, even in small quantities, will facilitate the detection of illegal
transactions from the very beginning (Agu et al., 2019).

Since the bank transactions we make daily happen quite frequently and in different
amounts. While it is not easy to identify the elements that may be criminal in big
data stacks, it is possible to determine the values that can be called suspicious by
appropriate algorithmic analyses. For this reason, with machine learning works
conducted within the scope of data mining, regular money transfers to an account
from multiple accounts or to multiple shell accounts from an account can be
detected and examining these transactions as suspicious transactions enables faster
detection of crime. If a crime is detected in suspicious transactions, forensic law
enforcement units will be involved, if no crime is detected, a preventive law
enforcement action will be carried out, which is important in the prevention of
crime. In addition, the comparison of the statistical data of customers in the bank
with the usual behavioural patterns of the customers will help to identify any new
suspicious activity. In this context, successful machine learning and deep learning
models are available in the literature, especially in credit card and bank accounts
(Adewumi & Akinyelu, 2017; Perols, 2011; Roy et al., 2018).
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4.2. Using cell phone knowledge and base data

With the use of mobile phones worldwide being 68% of the population, especially in
developed countries, it is obvious that the ratio is quite high (Wearesocials & Hootsuide,
2018). We can easily say that mobile phones are a part of our lives, as statistical data
also reveals that they common. Considering the fact that the average mobile phone
usage time in Europe is 251 minutes per month, it can easily be said that there is a
high ratio of mobile phone usage (Ajans Press, 2017).

Our mobile phone use provides a lot of information such as with whom and how often
we communicate in daily life, and on which geographical coordinate the phone receives
the base station of the relevant GSM (Global System for Mobile Communications)
company. In addition, it is possible to make frequent calls during the day and each of
them creates data stacks at different time intervals. Such data stacks are called HTS
(Historical Traffic Search) (In some sources it is referred to as “Call Data Record”
(CDR)) (Steenbruggen et al., 2015) and they provide the knowledge on calls made by
people on their phones including knowledge such as the caller, the called one, the call
time, the call duration, the call location, and the received base stations (Boyd &
Crawford, 2012). So, it becomes possible to find the approximate position of the person
at the time of the crime and to establish the relationship between the suspect and the
crime scene starting out from these meaningless data stacks. The 12 package program
developed by IBM for this analysis is widely used for analysis purposes (Li, et al.,
20006; Tassone, et al., 2017).

When the criminal investigations are examined, the suspects are usually people around
the victim and related to the victim (Tilley & Sidebottom, 2017). Generally, there is
arelationship between the suspect and the victim, as a crime is not committed without
reason. Mental illnesses such as psychopathy are an exception to this relationship.
One of the findings that reveal this relationship is the knowledge of past interviews,
and the traffic of the last call before the event, especially when the victim is harmed,
can often shed light on the event. In this context, there are successful models in the
literature, especially regarding the use of mobile phones (He et al., 2020; Traunmueller
et al., 2014).
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Figure 3. Example of HTS recording

As indicated in figure 3, HTS analysis is very important in regard to unfolding the
relationship dimension, especially in organized crime organizations. For example, while
one may assert that he/she is called by mistake in a one-time call of 10-seconds by the
number X within a two-month period, it will be inconsistent to assert that he/she is also
called by mistake for a total of 590 hours in 47 calls made by the number y.

4.3. Findings such as fingerprints and DNA in crime scenes

Some findings detected at the crime scene are quite important for particular identification,
and fingerprints and DNA samples have a separate importance because of the fact that
they provide detection so as not to leave room for suspicion (Bostanci, 2015; Wilson
etal.,2010). Fingerprints start to form in humans when they are still a fetus. Fingerprints
are used to identify people because each person’s fingerprints are unique. In other
words, no two people have exactly the same fingerprints so they are used as an
identification purposes.

Whike the main papillary lines remain the same, injuries leave marks on the fingertip,
but the main characteristic structure is always the same (Bhuyan, et al., 2010). All the
fingerprint data in question constitutes the data stack. In forensic cases, the identities
of the suspects are detected by making use of fingerprint findings taken from the crime
scene where possible.
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Figure 4. AFIS (Automatic Fingerprint Identification System) interrogation screen display

Figure 4 shows a comparison of fingerprints in the AFIS (Automated Fingerprint
Identification System) database (Commission, 2017). The above-mentioned system
scans the new fingerprint loaded into its memory and transfers it to its own database,
and here it presents to experts the most similar fingerprint samples from the data pool
by machine learning algorithms (Win et al., 2020). In this context, there are successful
machine learning and deep learning models in the literature, especially in fingerprint
recognition and classification (Uliyan et al., 2020; Wani et al., 2020; Pandya et al.,
2018).

By comparing the DNA with the database, as in the example of fingerprints, if there
is similar data in the data pool containing previously taken DNA samples, it is sent to
experts for review (Xu, 2020). The only disadvantage of DNA is that DNA samples
are identical in monozygotic twins. There are successful machine learning and deep
learning models in the literature, especially in DNA (Aledhari et al., 2018; Lau &
Fung, 2020).

4.4. Rulemaking from crime statistics and estimation of future crime tendency

Analysis of crime statistical information is a practice that involves revealing criminal
tendencies by identifying existing crimes and also taking necessary precautions against
such crimes (Lei, 2019). Because crime is a learned behaviour in general, and also
“the past is the harbinger of the future” for future crime prediction. (Wang, et al.,
2016).
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Detecting criminal behaviour in the fight against crime is the most important topic of
criminology. Criminal behaviour usually emerges as a result of different criminal
motivations. The senses are the points of contact that connect individuals to the social
world, and many psychological behaviours such as selfish behaviour and violence
emerge together with the social world. The identification and categorization of these
behaviours imply an understanding of the emotional state of the suspect himself/herself
and of the society which includes him/her (Umair, et al., 2015). For this reason, crime
statistics are important, and models which include a range of dynamic micro or macro
areas that predict crime behaviour with hypothetical and experimental crime models
have been developed in order to understand crime (Snaphaan & Hardyns, 2019;
Bulgakova et al., 2019). However, the main problem in crime data is that it is in the
form of a complex and large data stack before analysis. By ordinary statistical analysis
methods, it is not always easy to obtain knowledge in this chaos also with the addition
of dependent and independent variables that are in a specific position and interaction
with others. For this reason, retrieval of meaningful knowledge from the said data
stack is possible by the analysis of data. Use of data mining techniques gives the ability
to proactively take action against criminal activities and potential security risks (Feng
et al., 2019).

Many studies in criminology and sociology, regardless of the size of the specific
analysis they define, provide a significant amount of knowledge on criminal density
at levels such as micro and macro geographical location, criminal structure, etc. With
the analysis of crime data in question:

Knowledge is available in many subjects such as types of crime mainly committed,

During which time crimes are mainly committed,

Where the crime hotspots are located,

Suspect profiling,

Victim profiling,

Whether there is a relationship or correlation between the crime type and other

variables,

Estimation of the proportions and frequency of crime rates in the future.
Crime data are a relatively large volume of data. For example, the number of files
received by the Offices of Chief Prosecutors in the Republic of Turkey
(Population:83,154,997) in 2019 was recorded as 9,342,676 (transferred from last
year, the total number of files received during the year) (TUIK, 2020; Turkish Ministry
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of Justice, 2020). When this number is examined, data mining techniques for the

analysis of crime data, based especially on clustering, are widely used.

This sort of reasonable suspicion classification is only possible with the kind of
prediction and rulemaking activity that is available through data mining. Such activity
will provide the data explaining the crime to be revealed. In every crime, the determination
of the crime profile with the objective modes of action to be put forward by the data
will be the most important concept in fighting crime (Yoo, 2019). Studies in successful
machine learning and deep learning are available in the literature, especially in crime
prediction modelling (Berk, 2017; Mittal et al., 2018; Wheeler & Steenbeek,2020).

4.5 Analysis of the data subject to the crime on the internet and social media

In the information age, the concepts of time and space have become minimized with
the emergence and development of internet, and major changes have occurred in many
fields, especially in the field of communication. With these changes, people’s leisure
activities and attitudes changed, new communication methods were discovered, and
many businesses, mainly journalism, education, banking, and trade services, started
to operate in the virtual environment. The majority of recent works show that use of
the internet has become a daily routine and that individuals spend a lot of time on the
internet in order to pursue many daily activities. By means of increasing the number
of technological devices that they own, individuals have reached the point where they
can access the internet at any time, especially with devices such as portable laptops,
tablets, and mobile phones, whether in the private space or the public space.

The Internet and social networks have transformed the way individuals communicate
and socialize. Therefore, the virtual environments have become popular platforms for
communication. In the world where people are increasingly using the internet and
social networks, the amount of data that is in use is increasing day by day (Agrahari
& Rao, 2017; Ates et al., 2020).

With the emergence of the internet and social networking sites as a social platform, it
has been observed that an increase in crimes committed over the internet and via social
media have increased, especially in recent years, particularly crimes such as child
pornography, cyberbullying, harassment, insult, internet fraud and cyber terrorism
(Heickero, 2014). Sometimes social networks can be used to organize human actions
against the current government, as seen in the Arab spring and Gezi protests (Turkey).
In these events, the organization of protests was achieved through Twitter and the
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governments put a ban on Twitter. It is claimed that a system developed to classify
user accounts as either being a supporter or non-supporter, achieved 90% accuracy
while analysing Twitter accounts related to the Gezi protests (Yavanoglu, et al., 2013).

Shares made via the internet and social media also have an effect on clarifying crimes.
In a study conducted in the United States, above 80% of law enforcement units actively
use social networks (Guenther, 2012). Although there is no clear statistical study related
to this issue, the internet, and particularly social networks on the internet, are actively
being used for all kinds of forensic crime as well as for security investigations in most
countries worldwide. For example, in a forensic case that is considered suicide, the
normality of the person’s posts will raise the suspicion that this may be murder that
has been made to look like suicide, while in terrorism crimes, a person’s posts praising
a terrorist organization and sharing thoughts and pictures of the leader of the organization
will also raise suspicions that this person may be related to the organization. Apart
from these, various applications and programs on the internet, especially contact-based
search engine scans and contact sharing applications (such as getcontact and truecaller)
can support data on crime.

As well as data on the internet and on social networks (typically called “Social Networking
Services” (SNS)) being used at a person-based level, it is also actively being used in
preventive and informative tasks in the general framework (Arshad et al., 2019). 60-80%
of intelligence over the world is obtained from open-source, and therefore analysis of
the open-source data is becoming increasingly important (Power, 2016; Chen et al.,
2014). Since the terrorist attacks of September 11, 2001, concerns about national security
have significantly increased. Various intelligence units are actively collecting and analysing
knowledge on various issues, especially the activities of terrorists (Power, 2016). If a
crime is detected, the related units can be contacted again about judicial proceedings.
Particularly through social networking tools that allow searching for keywords, general
sharing of relevant topical issues can also be examined (Ayre & Craner, 2017). In addition,
successful machine learning and deep learning models are available in the literature,
especially in internet and social media studies (Ch et al., 2020; Williams et al., 2020;
Ristea et al., 2020; Muneer & Fati, 2020).

4.6. Use of biometric properties in the security area

Biometrics authentication is typically used to measure the physical and behavioural

properties of people. It is used in various security areas, particularly in identity validation,
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by enabling the said measurable values to be distinguished through automation systems
(Stewart, 2019). The most important property of the biometrics concept is that they
are only used by themselves without using any object or data in identifications.

Biometric systems are mainly studied under two groups: physical (passive) and
behavioural (active) (Tiwari, et al., 2015). In physical biometrics, voice, face, hand
geometry, fingerprint, iris, and retina are used, while characteristics such as writing
style, signature, walking patterns and lip movements during speech are used in
behavioural biometrics. Essentially, physical biometrics is based on fixed physical
properties of an individual that enable him/her to be distinguished from other people
(Martinovic, et al., 2017). Behavioural biometrics is based on behaviours that are
carried out by people different from each other in line with a specific purpose and at
a certain time. The reliability of these biometrics is very high in terms of security

because they are not transferable data as is the case with other validation methods.

Areas of daily life where biometric systems can be used are primarily in passports or
imaging systems, at border control, in video surveillance, criminal identification,
access control, computer logins, user verification in smartphones, crowd scanning,
e-commerce, electronic banking, computer forensics, and ID cards.

Biometric verification is a very reliable method because it uses data mining based on
supervised learning of patterns. Moreover, the design and simulation of such systems
also becomes much simpler using artificial nervous systems and signal processing
techniques. Considering its positive aspects of greater identity validation and security,
it is expected that the frequency of use of biometrics will increase in the near future.
Successful machine learning and deep learning models are available in the literature,
especially on the use of biometrics (Adamovi¢ et al., 2020; Arora et al., 2020; Pandey
et al., (2017); Sundararajan & Woodard, 2018).

5. Discussion

In operations carried out on crime data, the priority is that law enforcement officers
act proactively and prevent crime before it is committed. When crime is prevented,
there will be no victims. However, it is not easy to intervene at the point when the
criminal activities occur . In addition, since no crime has been committed, the guilty
person only receives a small punishment for the attempted act. Victimization should
be avoided, even if the suspects will receive less punishment. In this context, in recent
years, highly successful crime prevention activities have been carried out, especially

312



Emre Cihan ATES, Erkan BOSTANCI, Mehmet Serdar GUZEL / Big Data, Data Mining, Machine Learning, and Deep...

on digital platforms, using deep learning algorithms acting on the basis of machine

learning.

The repetition of criminal behaviour committed by the same people in the same places
is a well-known subject in the theory of hot spots and routine activities (Song et al.,
2019; Yao et al., 2020). As a result of analysing historical crime data with data mining
techniques, these repetitions can be detected and successful crime prevention policies
can be established.

Once a crime has been committed law enforcement officers intervene. At this stage,
the most important issue is that every contact will leave a trace, as stated in Locard’s
change principle (Mistek et al., 2018). The traces in question are silent witnesses of
the crime. The crime scene can be a physical space or a virtual space. Based on the
crime scene, a relationship is attempted to be established between the suspect, the
victim, the incident, and the scene (Bode, 2019).

Due to the development of technology in recent years, the processing of big data and
the rapid results based on machine learning have made a great contribution in solving
criminal cases, far greater than that achieved by human power (McCue, 2014). In
operations carried out on crime data, making meaningful inferences constitutes evidence.
Evidence is the fundamental basis of judicial authorities in the trial process. Decisions
made on the basis of evidence will leave no doubt in anybody’s mind and will increase
society’s trust in the judicial authorities.

6. Conclusion

Crime is one of the problems that society has faced throughout human history. For
this reason, many areas of science have put forward various methods and tactics to
fight existing crimes. The concept of crime has been transformed throughout human
history, along with each new method for fighting crime, but in its essence, it has
remained as a phenomenon that causes harm to the other party. For this reason, every
society carries out operations which assist in the determination of the criminal profile
responsible for the criminal acts, the detection of the causes of crime, the prevention
of them, the fight against them, the exposure of particular crimes and the places where

they are committed.

With the development of technology, we have a lot of data stack that we cannot actively
utilize in many subjects, and we experience difficulties in the classification of this

ever-increasing amount of data. Crime data related to criminology and criminality are
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the main ones. For this reason, data mining process is clearly very important, because
what matters is the retrieval of meaningful knowledge. In addition to data mining,
along with the development of concepts such as artificial intelligence, machine learning
and advances in technology, law enforcement units have increased their work in this
area. The digital data obtained from these areas are combined with the data obtained
from the physical world, allowing the judicial authorities to make some determinations
by developing a hypothesis subject to crime.

The aim of this article was to provide an account of data mining applications in the
areas of criminology and criminalistics. The examples given in the application section
are only some of the main application areas and it is not possible to limit the topic of
crime to these examples. The authors expect and predict that these methods will be
used widely in both a preventive and reactive sense in the fight against crime.
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TANIM

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), agik erisimli,
hakemli, Haziran ve Aralik aylarinda olmak iizere yilda iki defa yayinlanan bilimsel bir dergidir.
Ceza Hukuku ve Kriminoloji Dergisi, Istanbul Universitesi Hukuk Fakiiltesi Ceza Hukuku ve

Kriminoloji Arastirma ve Uygulama Merkezi’nin bir yayinidir.
AMAC ve KAPSAM

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), dncelikle ceza
hukuku ve kriminoloji alanlarina odaklanan, sug ve suglulukla iligkili konularda yazilan makalelere
acik olan bir dergidir. Ceza Hukuku ve Kriminoloji Dergisi, yiiksek kalitede igerikle bu alanlara
katkida bulunan ve bilgi paylasimi saglayan uluslararasi bir platform sunmay1 amaglar. Dergide,
Tiirkce makalelerin yam sira Ingilizce, Almanca, Fransizca, Ispanyolca ve italyanca makalelere de
yer verilir. Derginin hedef kitlesini akademisyenler, arastirmacilar, profesyoneller, 6grenciler ve

ilgili mesleki, akademik kurum ve kuruluslar olusturur.
EDITORYAL POLITIKALAR VE HAKEM SURECIH

Yayin Politikasi
Dergiye yayinlanmak iizere gonderilen makalelerin igerigi, derginin amag¢ ve kapsami ile
uyumlu olmalidir. Dergide, orijinal aragtirma niteligindeki yazilarin yaymlanmasina oncelik

verilmektedir.

Genel ilkeler

Ceza Hukuku ve Kriminoloji Dergisi’nde daha dnce yayinlanmamis ya da yaymlanmak {izere
bagka bir dergide halen degerlendirmede olmayan ve her bir yazar tarafindan onaylanan makaleler
degerlendirilmek tizere kabul edilir.

On degerlendirmeyi gecen yazilar iThenticate intihal tarama programindan gecirilir. Intihal
incelemesinden sonra, uygun makaleler Editor tarafindan orijinaliteleri, metodolojileri, makalede
ele alinan konunun onemi ve derginin kapsamina uygunlugu acisindan degerlendirilir.

Bilimsel toplantilarda sunulan 6zet bildiriler, makalede belirtilmesi kosulu ile kaynak
olarak kabul edilir. Gonderilen makale bigimsel esaslara uygun ise editor, ¢ift tarafli koér hakem
degerlendirmesi ic¢in gelen yaziy1 yurti¢inden ve/veya yurtdisindan ii¢ hakeme sunar, ceviri
yaziy1 ise bir hakeme goénderir.

Makale yaymlanmak {izere Ceza Hukuku ve Kriminoloji Dergisi’ne gonderildikten sonra
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yazarlardan higbirinin ismi, tiim yazarlarin yazili izni olmadan yazar listesinden silinemez ve yeni
bir isim, yazar olarak eklenemez, yazar sirasi degistirilemez.
Yayina kabul edilmeyen makale, resim ve fotograflar yazarlara geri génderilmez. Yaymlanan

yazi ve resimlerin tiim haklar1 Ceza Hukuku ve Kriminoloji Dergisi’ne aittir.

Yazarlarin Sorumlulugu

Makalelerin bilimsel ve etik kurallara uygunlugu yazarlarmm sorumlulugundadir. Yazar,
makalenin orijinal oldugu, daha 6nce baska bir yerde yaymlanmadigi ve bagka bir yerde,
bagka bir dilde yaymlanmak iizere degerlendirmede olmadig: konusunda teminat saglamalidir.
Uygulamadaki telif kanunlart ve anlagsmalar1 gézetilmelidir. Telife bagli materyaller (6rnegin
tablolar, sekiller veya biiyiik alintilar) gerekli izin ve tesekkdirle kullanilmalidir. Baska yazarlarin,
katkida bulunanlarin ¢aligmalar1 ya da yararlanilan kaynaklar uygun bicimde kullanilmali ve
referanslarda belirtilmelidir.

Gonderilen makalede tiim yazarlarin akademik ve bilimsel olarak dogrudan katkisi olmalidir.
Bu baglamda “yazar” yaymlanan bir arastirmanin kavramsallastirilmasina ve dizaynina, verilerin
elde edilmesine, analizine ya da yorumlanmasina belirgin katki yapan, yazinin yazilmasi ya da
bunun igerik agisindan elestirel bicimde gozden gegirilmesinde gorev yapan kisi olarak goriiliir.
Yazar olabilmenin diger kosulu ise, makaledeki c¢alismay1 planlamak veya icra etmek ve/veya
revize etmektir. Fon saglanmasi, veri toplanmasi ya da arastirma grubunun genel siipervizorligii
tek bagina yazarlik hakki kazandirmaz. Yazar olarak gosterilen tim kisiler, sayilan tiim dlgiitleri
karsilamal1 ve yukaridaki 6lgiitleri karsilayan her kisi, yazar olarak gosterilmelidir. Yazarlarin isim
siralamasi ortak verilen bir karar olmalidir. Tiim yazarlar, yazar siralamasini Telif Hakki Anlasmasi
Formunda imzali olarak belirtmek zorundadirlar.

Yazarlik i¢in yeterli Olciitleri karsilamayan, ancak calismaya katkisi olan tim Kkisiler,
“tesekkiir/bilgiler” kisminda siralanmalidir. Bunlara sadece teknik destek saglayan, yazima
yardime1 olan ya da sadece genel bir destek saglayan, finansal ve materyal destegi sunan kisiler
ornek olarak gosterilebilir.

Biitiin yazarlar, arastirmanin sonuclarint ya da bilimsel degerlendirmeyi etkileyebilme
potansiyeli olan finansal iligkiler, ¢ikar ¢catismasi ve ¢ikar rekabetini beyan etmelidirler. Bir yazar
kendi yaymlanmis yazisinda belirgin bir hata ya da yanliglik tespit ederse, bu yanlisliklara iligkin
diizeltme ya da geri cekme i¢in editdr ile hemen temasa gegme ve isbirligi yapma sorumlulugunu

tasir.

Editor ile Hakem Sorumluluklar: ve Degerlendirme Siireci
Editor; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yodneliminden,

uyrugundan, dini inancindan, siyasi ve felsefi diisiincesinden bagimsiz olarak degerlendirir. Ayrica



YAZARLARA BiLGi

editdr, yayina gonderilen makalelerin adil bir sekilde ¢ift tarafli kor hakem degerlendirmesinden
gecmelerini saglar. Gonderilen makalelere iliskin tiim bilginin, makale yayimlanana kadar gizli
kalacagini garanti eder. Hakemden gelen rapor dogrultusunda yazinin yayinlanmasina, yazardan
rapor ¢ercevesinde diizeltme istenmesine ya da yazinin geri ¢evrilmesine karar verir ve yazari
durumdan en kisa siirede haberdar eder. Editor, igerik ve yayimin toplam kalitesinden sorumludur.
Ayrica editor, gerektiginde hata sayfasi yaymlamali ya da diizeltme yapmalidir.

Editor; yazarlar, editdrler ve hakemler arasinda g¢atismaya izin vermez. Hakem atama
konusunda tam yetkiye sahiptir ve dergide yaymlanacak makalelerle ilgili nihai karart vermekle
ylkimlidir.

Hakemler; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoneliminden,
uyrugundan, dini inancindan, siyasi ve felsefi diigiincesinden bagimsiz olarak degerlendirirler.
Arastirmayla ilgili, yazarlarla ve/veya arastirmanin finansal destekgileriyle cikar catismalari
olmamalidir. Degerlendirmelerinin sonucunda tarafsiz bir yargiya varmalidirlar. Hakemler,
yazarlarm atifta bulunmadig1 konuyla ilgili yaymlanmis galigmalari tespit etmelidirler. Gonderilmis
yazilara iliskin tiim bilgilerin gizli tutulmasini saglamali ve yazar tarafindan herhangi bir telif
hakkinin ihlal edildigini ve intihal yapildigini fark ederlerse editore raporlamalidirlar. Hakem,
makale konusu hakkinda kendini vasiflt hissetmiyor ya da zamaninda geri doniis saglayamayacagini
diistinliyorsa, editore bu durumu derhal bildirmeli ve editdrden hakem siirecine kendisini dahil
etmemesini istemelidir.

Degerlendirme siirecinde editdr, hakemlere gdzden gecirme i¢in gonderilen makalelerin,
yazarlarin 6zel miilkii oldugunu ve bunun imtiyazli bir iletisim oldugunu agikg¢a belirtir.
Hakemler ve yayin kurulu iiyeleri, baska kisilerle makaleleri tartigamazlar. Hakemlerin
kendileri i¢in makalelerin kopyalarint ¢ikarmalarina izin verilmez. Ayrica hakemler, editdriin
izni olmadan makaleleri bagkasina veremezler. Yazarin ve editoriin izni olmadan hakemlerin
gbzden gegirmeleri basilamaz ve agiklanamaz. Hakemlerin kimliginin gizli kalmasina 6zen
gosterilmelidir. Bazi durumlarda editdriin karariyla, ilgili hakemlerin makaleye ait yorumlari
ayni makaleyi yorumlayan diger hakemlere gonderilerek hakemlerin bu siiregte aydinlatilmasi

saglanabilir.

ACIK ERIiSIM iLKESI

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), tiim
icerigi okura ya da okurun dahil oldugu kuruma ticretsiz olarak sunulur. Okurlar, ticari amag
haricinde, yayinci ya da yazardan izin almadan dergi makalelerinin tam metnini okuyabilir,
indirebilir, kopyalayabilir, arayabilir ve link saglayabilir. Bu durum, BOAI acgik erisim

tanimiyla uyumludur.
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Yazarlar Ceza Hukuku ve Kriminoloji Dergisi’nde (Journal of Penal Law and Criminology),
yayinlanan ¢aligmalarmin telif hakkina sahiptirler ve caligmalart Creative Commons Atif-GayriTicari
4.0 Uluslararasi (CC BY-NC 4.0) olarak lisanshdir. Creative Commons Atif-GayriTicari 4.0 Uluslararasi
(CC BY-NC 4.0) lisansi, eserin ticari kullamm diginda her boyut ve formatta paylagiimasina,
kopyalanmasina, ¢ogaltilmasina ve orijinal esere uygun sekilde atifta bulunmak kaydiyla yeniden

diizenleme, doniistiirme ve eserin tizerine insa etme dahil adapte edilmesine izin verir.

YAYIN ETiGi

ilke ve Standartlar

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), yayin
etiginde en yiiksek standartlara baglidir ve Committee on Publication Ethics (COPE), Directory
of Open Access Journals (DOAJ), Open Access Scholarly Publishers Association (OASPA) ve
World Association of Medical Editors (WAME) tarafindan yayinlanan etik yayincilik ilkelerini
benimser; Principles of Transparency and Best Practice in Scholarly Publishing baslig1 altinda
ifade edilen ilkeler icin adres: https://publicationethics.org/resources/guidelines-new/principles-
transparency-and-best-practice-scholarly-publishing.

Gonderilen tim makaleler orijinal, yayinlanmamis ve baska bir dergide degerlendirme siirecinde
olmamalidir. Her bir makale, editérlerden biri ve en az iki hakem tarafindan ¢ift tarafli kor hakem
degerlendirmesinden gegcirilir. intihal, duplikasyon, sahte yazarlik, arastrma/veri fabrikasyonu,
makale dilimleme, dilimleyerek yayin, telif haklari ihlali ve ¢ikar catismasinin gizlenmesi, etik dist
davraniglar olarak kabul edilir.

Kabul edilen etik standartlara uygun olmayan tiim makaleler yayindan ¢ikarilir. Buna

yayindan sonra tespit edilen olas1 kuraldist uygunsuzluklar igeren makaleler de dahildir.

YAZILARIN HAZIRLANMASI

1. Makale gonderimi online olarak, http://jplc.istanbul.edu.tr tizerinden yapilmalidir.

2. Gonderilen yazilar, yazinin yayimnlanmak iizere gonderildigini ifade eden, makale tiiriinii belirten
ve makaleyle ilgili bilgileri igeren (bkz: Son Kontrol Listesi) bir mektup; yazinin elektronik
formunu igeren Microsoft Word 2003 ve lizerindeki versiyonlart ile yazilmis elektronik dosya
ve tiim yazarlarin imzaladig1 Telif Hakki Anlasmasi Formu eklenerek gonderilmelidir.

3. Yaymlanmak {izere gonderilen makale ile birlikte yazar bilgilerini iceren kapak sayfasi
gonderilmelidir. Kapak sayfasinda, makalenin baslig1, yazar veya yazarlarin bagli bulunduklar
kurum ve unvanlari, kendilerine ulasilabilecek adresler, cep, is ve faks numaralari ve e-posta

adresleri yer almalidir (bkz. Son Kontrol Listesi).
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10.

I1.

12.

13.

Dergide, hakem denetiminden gecen caligmalar disinda, karar incelemesi, kitap incelemesi,
mevzuat degerlendirmesi ve bilgilendirici notlara da yer verilir. Bu nitelikteki yazilarin kabuli
veya geri ¢evrilmesi, Editorler ve Yayin Kurulu tarafindan yapilir.

Gonderilen yazilarla ilgili tim yazigmalar ilk yazarla yapilir.

Yazarlarin dergiye gonderdikleri ¢aligmalarin derginin kurallarina uygun oldugu kabul edilir.
Bilimsel arastirma ve etik kurallarina uyulmadigi veya olaganin iizerinde yazim yanlislarinin
tespit edildigi yazilar, Editorler ve Yayin Kurulu tarafindan geri gevrilir.

Gonderilen ¢aligmalarin yazi karakteri Times New Roman ve yazi biiyiikliigii-14 punto olmasi
gereken boliim basliklar: ve 10 punto olmasi gereken dipnotlar disinda- 12 punto olmasi gerekir.
Satir araliklarinin da 1.5 degerinde olmasi gerekir. Yararlanilan kaynaklara iligskin dipnotlar
sayfa altinda yer almalidir.

Yazar/yazarlarin adlari ¢aligmanin bagliginin hemen altinda saga bitisik sekilde verilmelidir.
Ayrica yildiz dipnot seklinde (*) yazarin unvani, kurumu ve e-posta adresi ve telefonu sayfanin
en altinda dipnotta belirtilmelidir.

Calismalarin baslica su unsurlari igermesi gerekmektedir: Tiirkge Baslik, Tiirk¢e 6z ve anahtar
kelimeler; ingilizce bashk, Ingilizce 6z ve anahtar kelimeler; Ingilizce genisletilmis 6zet, ana
metin béliimleri, son notlar ve kaynaklar.

Giris boliimiinden 6nce 100-200 sodzciik arasinda calismanin kapsamini, amacini, ulagilan
sonuclart ve kullanilan yéntemi kaydeden Tiirkge ve Ingilizce 6z ile 600-800 kelimelik
Ingilizce genisletilmis 6zet yer almalidir. Calismanin Ingilizce bashigi ingilizce 6ziin iizerinde
yer almalidir. Ingilizce ve Tiirkge 6zlerin altinda ¢alismanin icerigini temsil eden 3 Ingilizce,
3 Tiirk¢e anahtar kelime yer almalidir.

Arastirma yazilarinda sorunsalin betimlendigi ve ¢aligmanin Sneminin belirtildigi GIRIS
boliimiini “Amag ve Yontem”, “Bulgular”, “Tartisma ve Sonug”, ”Son Notlar” “Kaynaklar”
ve “Tablolar ve Sekiller” gibi boliimler takip etmelidir. Derleme ve yorum yazilar i¢in ise,
caligmanin O6neminin belirtildigi, sorunsal ve amacin somutlagtirildign “Giris” boliimiiniin
ardindan diger bolimler gelmeli ve ¢alisma “Tartigma ve Sonug”, ”Son Notlar”, “Kaynaklar”
ve “Tablolar ve Sekiller” seklinde bitirilmelidir.

Calismanin sonunda, kullanilan kaynaklarin yazar soyadina gore alfabetik siraya dizildigi
kaynakcaya yer verilmelidir. Ayrica eserde kullanilan kaynaklar dipnotunda veya metin
igerisinde kisa olarak yer almalidir.

Eserlerin tablo veya grafik igermesi durumunda ayr1 bir excel dosyasi ile ham verilerin eserle
birlikte gonderilmesi zorunludur. Caligmalarda tablo, grafik ve sekil gibi gostergeler ancak
caligmanin takip edilebilmesi agisindan gereklilik arz ettigi durumlarda, numaralandirilarak,

tanimlayici bir baslik ile birlikte verilmelidir.
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14. Kurallar dahilinde dergimize yayinlanmak iizere gonderilen ¢aligmalarin her tiirlii sorumlulugu
ve ¢alismada gecen goriisler yazar/yazarlarina aittir.
15. Hakem raporlar1 dogrultusunda yazarlardan, metin iizerinde baz1 diizeltmeler yapmalar1 istenebilir.

16. Dergiye gonderilen ¢alismalar yayinlansin veya yayinlanmasin geri gonderilmez.

KAYNAKLAR

Derleme yazilari, okuyucular i¢in bir konudaki kaynaklara ulagmay1 kolaylastiran bir arag olsa da,
her zaman orijinal ¢alismay1 dogru olarak yansitmaz. Bu yiizden miimkiin oldugunca yazarlar orijinal
calismalar1 kaynak gostermelidir. Ote yandan, bir konuda ¢ok fazla sayida orijinal calismanin kaynak
gosterilmesi yer israfina neden olabilir. Birkag anahtar orijinal ¢aligmanin kaynak gosterilmesi genelde
uzun listelerle ayn1 isi goriir. Ayrica gliniimiizde kaynaklar elektronik versiyonlara eklenebilmekte ve
okuyucular elektronik literatiir taramalartyla yayinlara kolaylikla ulasabilmektedir.

Kabul edilmis ancak heniiz sayiya dahil edilmemis makaleler Early View olarak yayinlanir ve
bu makalelere atiflar “advance online publication” seklinde verilmelidir. Genel bir kaynaktan elde
edilemeyecek temel bir konu olmadikg¢a “kisisel iletisimlere” atifta bulunulmamalidir. Eger atifta
bulunulursa parantez i¢inde iletisim kurulan kisinin adi ve iletisimin tarihi belirtilmelidir. Bilimsel
makaleler i¢in yazarlar bu kaynaktan yazil izin ve iletisimin dogrulugunu gosterir belge almalidir.
Kaynaklarin dogrulugundan yazar(lar) sorumludur. Tiim kaynaklar metinde belirtilmelidir.

Kaynaklar alfabetik olarak siralanmalidir.

Referans Stilli ve Formati

Ceza Hukuku ve Kriminoloji Dergisi, makalelerinde referans sistemi olarak OSCOLA veya
APA 6 kullanimini benimser. OSCOLA (Oxford Standard for the Citation of Legal Authorities),
Oxford Universitesi tarafindan yaymlanmis bir sistemdir. Ayrintih bilgi ve 6rnekler igin:

https://www.law.ox.ac.uk/research-subject-groups/publications/oscola.

American Psychological Association tarafindan yayinlanan APA 6 hakkinda ayrmtili bilgi
icin: http://www.apastyle.org/

APA 6 Referans Stili Ornekleri

Metin icinde Kaynak Gésterme
Kaynaklar metinde parantez ig¢inde yazarlarin soyad: ve yayin tarihi yazilarak belirtilmelidir.
Birden fazla kaynak gosterilecekse kaynaklar arasinda (;) isareti kullanilmalidir. Kaynaklar

alfabetik olarak siralanmalidir.
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Ornekler:

Birden fazla kaynak;

(Esin ve ark., 2002; Karasar 1995)

Tek yazarh kaynak;

(Akyolcu, 2007)

ki yazarl kaynak;

(Saymer ve Demirci 2007, s. 72)

Us, dirt ve bes yazarl kaynak;

Metin iginde ilk kullanimda: (Ailen, Ciambrune ve Welch 2000, s. 12—13) Metin iginde
tekrarlayan kullanimlarda: (Ailen ve ark., 2000)

Altive daha ¢ok yazarl kaynak;

(Cavdar ve ark., 2003)

Kaynaklar Boliimiinde Kaynak Gosterme
Kullanilan tim kaynaklar metnin sonunda ayri1 bir bolim halinde yazar soyadlarina gore

alfabetik olarak numaralandirilmadan verilmelidir.
Kaynak yazimu ile ilgili 6rnekler asagida verilmistir.

Kitap

a) Tiirkge Kitap

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8.bs). Ankara: 3A Egitim Danismanlik Ltd.

b) Tiirkgeye Cevrilmig Kitap

Mucchielli, A. (1991). Zihniyetler (A. Kotil, Cev.). Istanbul: Iletisim Yaymlar1.

¢) Editorlii Kitap

Oren, T., Uney, T. ve Colkesen, R. (Ed.). (2006). Tiirkiye bilisim ansiklopedisi. Istanbul:
Papatya Yaymncilik.

d) Cok Yazarh Tiirkce Kitap

Tonta, Y., Bitirim, Y. ve Sever, H. (2002). Tiirkce arama motorlarinda performans
degerlendirme. Ankara: Total Bilisim.

e) Ingilizce Kitap

KamienR., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill Education.

) Ingilizce Kitap icerisinde Boliim

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New cultural

studies: Adventures in theory (pp. 220-237). Edinburgh, UK: Edinburgh University Press.
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) Tiirkce Kitap Icerisinde Béliim

Erkmen, T. (2012). Orgiit kiiltiirii: Fonksiyonlar1, 6geleri, isletme yonetimi ve liderlikteki énemi.
M. Zencirkiran (Ed.), Orgiit sosyolojisi kitabi iginde (s. 233-263). Bursa: Dora Basim Yayin.

h) Yayimcinin ve Yazarin Kurum Oldugu Yayin

Tiirk Standartlar Enstitiisti. (1974). Adlandirma ilkeleri. Ankara: Yazar.

Makale

a) Tiirk¢e Makale

Mutlu, B. ve Savaser, S. (2007). Cocugu ameliyat sonrasi yogun bakimda olan ebeveynlerde
stres nedenleri ve azaltma girisimleri. Istanbul Universitesi Florence Nightingale
Hemyirelik Dergisi, 15(60), 179-182.

b) Ingilizce Makale

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national
identity.  Discourse and  Society, 10(2), 149-173. http://dx.doi.org/10.1177/
0957926599010002002

¢) Yediden Fazla Yazarli Makale

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ...
Heineman, T. C. (2015). Efficacy of an adjuvanted herpes zoster subunit vaccine in older
adults. New England Journal of Medicine, 372, 2087-2096. http://dx.doi.org/10.1056/
NEJMoal501184

d) DOI’si Olmayan Online Edinilmis Makale

Al, U. ve Dogan, G. (2012). Hacettepe Universitesi Bilgi ve Belge Yénetimi Béliimii tezlerinin
atif analizi. Tiirk Kiitiiphaneciligi, 26, 349-369. Erisim adresi: http://www.tk.org.tr/

e) DOI'’si Olan Makale

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library
website effectiveness. Technical Services Quarterly, 27, 261-278. http://dx.doi.
org/10.1080/07317131003765910

f) Advance Online Olarak Yayimlannus Makale

Smith,J. A. (2010). Citing advance online publication: A review. Journal of Psychology. Advance
online publication. http://dx.doi.org/10.1037/a45d7867

g) Popiiler Dergi Makalesi

Semercioglu, C. (2015, Haziran). Siradanligin rayihasi. Sabit Fikir, 52, 38-39.

Tez, Sunum, Bildiri
a) Tiirkce Tezler
Sar1, E. (2008). Kiiltiir kimlik ve politika: Mardin’de kiiltiirlerarasilik. (Doktora Tezi). Ankara

Universitesi Sosyal Bilimler Enstitiisii, Ankara.


http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1056/NEJMoa1501184
http://dx.doi.org/10.1056/NEJMoa1501184
http://www.tk.org.tr/
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1037/a45d7867
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b)Ticari Veritabaninda Yer Alan Yiiksek Lisans Ya da Doktora Tezi

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation).
Available from ProQuest Dissertations and Theses. (UMI No. 9943436)

¢) Kurumsal Veritabaminda Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Yaylali-Yildiz, B. (2014). University campuses as places of potential publicness: Exploring the
politicals, social and cultural practices in Ege University (Doctoral dissertation). Retrieved
from: Retrieved from http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali

d) Web’de Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral
dissertation, University of California, Berkeley). Retrieved from http://yunus.hacettepe.
edu.tr/~tonta/yayinlar/phd/ickapak.html

e) Dissertations Abstracts International’da Yer Alan Yiiksek Lisans/Doktora Tezi

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplification,
motion representation, and figure-ground segregation. Dissertation Abstracts International:
Section B. Sciences and Engineering, 65(10), 5428.

) Sempozyum Katkist

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric
symptoms markers of prodromal Alzheimer’s disease in adults with Down syndrome? In
W. B. Zigman (Chair), Predictors of mild cognitive impairment, dementia, and mortality
in adults with Down syndrome. Symposium conducted at American Psychological
Association meeting, Orlando, FL.

g) Online Olarak Erisilen Konferans Bildiri Ozeti

Cmar, M., Dogan, D. ve Seferoglu, S. S. (2015, Subat). Egitimde dijital araclar: Google sinif
uygulamast iizerine bir degerlendirme [Oz]. Akademik Bilisim Konferansinda sunulan
bildiri, Anadolu Universitesi, Eskisehir. Erisim adresi: http:/ab2015.anadolu.edu.tr /index.
php?menu=5&submenu=27

h) Diizenli Olarak Online Yayumlanan Bildiriler

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., & Lent, R. (2008). The basic
nonuniformity of the cerebral cortex. Proceedings of the National Academy of Sciences,
105, 12593-12598. http://dx.doi.org/10.1073/pnas.0805417105

i) Kitap Seklinde Yayimlanan Bildiriler

Schneider, R. (2013). Research data literacy. S. Kurbanoglu ve ark. (Ed.), Communications in
Computer and Information Science: Vol. 397. Worldwide Communalities and Challenges in
Information Literacy Research and Practice iginde (s. 134-140). Cham, Isvicre: Springer.
http://dx.doi.org/10.1007/978-3-319-03919-0

J) Kongre Bildirisi

Cepni, S., Bacanak A. ve Ozsevgeg T. (2001, Haziran). Fen bilgisi 6gretmen adaylarinin fen
branslarina karst tutumlart ile fen branglarindaki basarilarinin iliskisi. X. Ulusal Egitim

Bilimleri Kongresi’nde sunulan bildiri, Abant izzet Baysal Universitesi, Bolu


http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali
http://yunus.hacettepe.edu.tr/~tonta/yayinlar/phd/ickapak.html
http://yunus.hacettepe.edu.tr/~tonta/yayinlar/phd/ickapak.html
http://ab2015.anadolu.edu.tr
http://dx.doi.org/10.1073/pnas.0805417105
http://dx.doi.org/10.1007/978-3-319-03919-0

YAZARLARA BIiLGi

Diger Kaynaklar

a) Gazete Yazisi

Toker, C. (2015, 26 Haziran). ‘Unutma’ notlari. Cumhuriyet, s. 13.

b) Online Gazete Yazist

Tamer, M. (2015, 26 Haziran). E-ticaret hamle yapmak icin tiiketiciyi bekliyor. Milliyet. Erisim
adresi: http://www.milliyet

c) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post].
Retrieved from http://www.davidbordwell.net/blog/page/27/

d) Online Ansiklopedi/Sozliik

Bilgi mimarisi. (2014, 20 Aralik). Vikipedi ig¢inde. Erigim adresi: http:/tr.wikipedia.org/wiki/
Bilgi_mimarisi

Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.), The Stanford encyclopedia of
philosophy. Retrieved from http://plato.stanford.edu/entries/ethics-business/

OSCOLA Referans Stili Ornekleri

Primary Sources
Do not use full stops in abbreviations. Separate citations with a semi-colon.
Cases
Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg
AC, Ch, QB). If there is no neutral citation, give the Law Reports citation followed by the court in
brackets. If the case is not reported in the Law Reports, cite the All ER or the WLR, or failing that
a specialist report.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.
Page v Smith [1996] AC 155 (HL).
When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the
judgment has no paragraph numbers, provide the page number pinpoint after the court.
Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].
R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.
If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI
2004/3166.


http://www.milliyet
http://www.davidbordwell.net/blog/page/27/
http://tr.wikipedia.org/wiki/Bilgi_mimarisi
http://tr.wikipedia.org/wiki/Bilgi_mimarisi
http://plato.stanford.edu/entries/ethics-business/
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EU legislation and cases
Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
Council Regulation (EC) 139/2004 on the control of concentrations between undertakings
(EC Merger Regulation) [2004] OJ L24/1, art 5.
Case C-176/03 Commission v Council [2005] ECR 1-7879, paras 47—48.
European Court of Human Rights
Omojudi v UK (2009) 51 EHRR 10.
Osman v UK ECHR 1998—-VIII 3124.
Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).
Simpson v UK (1989) 64 DR 188.

Secondary Sources
Books
Give the author’s name in the same form as in the publication, except in bibliographies, where
you should give only the surname followed by the initial(s). Give relevant information about
editions, translators and so forth before the publisher, and give page numbers at the end of the
citation, after the brackets.
Thomas Hobbes, Leviathan (first published 1651, Penguin 1985) 268.
Gareth Jones, Goff and Jones: The Law of Restitution (1st supp, 7th edn, Sweet & Maxwell
2009).
K Zweigert and H Kétz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, OUP
1998).
Contributions to edited books
Francis Rose, ‘The Evolution of the Species’ in Andrew Burrows and Alan Rodger (eds),
Mapping the Law: Essays in Memory of Peter Birks (OUP 2006).
Encyclopedias
Halsbury s Laws (5th edn, 2010) vol 57, para 53.
Journal articles
Paul Craig, ‘Theory, “Pure Theory” and Values in Public Law’ [2005] PL 440.
When pinpointing, put a comma between the first page of the article and the page pinpoint.
JAG Griffith, ‘The Common Law and the Political Constitution’(2001) 117 LQR 42, 64.
Online journals
Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’ (2010)
1(1) EJLT < http://ejlt.org//article/view/17 > accessed 27 July 2010.
Command papers and Law Commission reports
Department for International Development, Eliminating World Poverty: Building our
Common Future (White Paper, Cm 7656, 2009) ch 5.
Law Commission, Reforming Bribery (Law Com No 313, 2008) paras 3.12-3.17.
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Websites and blogs
Sarah Cole, ‘Virtual Friend Fires Employee’ (Naked Law, 1 May 2009)
<www.nakedlaw.com/2009/05/index.html> accessed 19 November 2009.

Newspaper articles

Jane Croft, ‘Supreme Court Warns on Quality’ Financial Times (London, 1 July 2010) 3.

SON KONTROL LiSTESI

Asagidaki listede yer alan hususlarin eksik olmadigindan emin olun:

e  Editore mektup

Makalenin tiirii

Baska bir dergiye gonderilmemis oldugu bilgisi

Sponsor veya ticari bir firma ile iliskisi (varsa belirtiniz)

Istatistik kontroliiniin yapildig1 bilgisi (arastirma makaleleri igin)

Ingilizce yoniinden kontroliiniin yapildig: bilgisi

Yazarlara Bilgide detayli olarak anlatilan dergi politikalarinin gézden gecirildigi
Kaynaklarimn OSCOLA’ya veya APA6’ya gore belirtildigi

e Telif Hakki Anlagsmasi Formu

e Daha once basilmig materyal (yazi-resim-tablo) kullanilmis ise izin belgesi

e Makale kapak sayfasi

Makalenin tiirii

Makalenin Tiirk¢e ve Ingilizce basligi

Yazarlarin ismi soyadi, unvanlar1 ve bagl olduklari kurumlar (iiniversite ve fakiilte
bilgisinden sonra sehir ve iilke bilgisi de yer almalidir), e-posta adresleri

Sorumlu yazarin e-posta adresi, agik yazisma adresi, is telefonu, GSM, faks nosu

Tiim yazarlarin ORCID’leri

o Makale ana metni dosyast

Makalenin Tiirk¢e ve Ingilizce bashgi

Ozetler 180-200 kelime Tiirkge ve 180-200 kelime Ingilizce

Anahtar Kelimeler: 3 adet Tiirk¢e ve 3 adet Ingilizce

Makale Tiirkge ise, Ingilizce genisletilmis Ozet (Extended Abstract) 600-800 kelime
Makale ana metin béliimleri

Finansal Destek (varsa belirtiniz)

Cikar Catismasi (varsa belirtiniz)

Tesekkiir (varsa belirtiniz)

Kaynaklar

Tablolar-Resimler, Sekiller (baslik, tanim ve alt yazilariyla)
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INFORMATION FOR AUTHORS

DESCRIPTION

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open
access, peer-reviewed, scholarly journal published biannually in June and December. It has been
an official publication of Istanbul University Faculty of Law, Criminal Law and Criminology

Research and Practice Center.

AIM and SCOPE

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) focuses
primarily on penal law and criminology, and also welcomes the articles on subjects related
with crime and criminality. The journal aims to offer an international platform for exchange of
knowledge and contribute to the field in all aspects with high quality content. Besides articles
in Turkish, articles in English, German, French, Spanish and Italian are included within the
journal. The target group of the journal consists of academicians, researchers, professionals,

students, related professional and academic bodies and institutions.

EDITORIAL POLICIES AND PEER REVIEW PROCESS

Publication Policy
The subjects covered in the manuscripts submitted to the Journal for publication must be in
accordance with the aim and scope of the journal. The journal gives priority to original research

papers submitted for publication.

General Principles

Only those manuscripts approved by its every individual author and that were not published
before in or sent to another journal are accepted for evaluation.

Submitted manuscripts that pass preliminary control are scanned for plagiarism using
iThenticate software. After plagiarism check, the eligible ones are evaluated by editor-in-chief
for their originality, methodology, the importance of the subject covered and compliance with the
journal scope.

Short presentations that took place in scientific meetings can be referred if indicated in the
article. The editor sends the paper matching the formal rules to three national/international referees
for evaluation and gives green light for publication upon modification by the author in accordance
with the referees’ claims.

In case that the manuscript is translation, the editor sends it to one referee. Changing the name
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of an author (omission, addition or order) in papers submitted to the Journal requires written
permission of all declared authors.
Refused manuscripts and graphics are not returned to the author.

The copyright of the published articles and pictures belong to the Journal.

Author Responsibilities
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Although references to review articles can be an efficient way to guide readers to a body of
literature, review articles do not always reflect original work accurately. Readers should therefore
be provided with direct references to original research sources whenever possible. On the other
hand, extensive lists of references to original work on a topic can use excessive space on the printed
page. Small numbers of references to key original papers often serve as well as more exhaustive
lists, particularly since references can now be added to the electronic version of published papers,
and since electronic literature searching allows readers to retrieve published literature efficiently.
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avoided unless it provides essential information not available from a public source, in which case
the name of the person and date of communication should be cited in parentheses in the text. For
scientific articles, written permission and confirmation of accuracy from the source of a personal

communication must be obtained.

Reference Style and Format

Journal of Penal Law and Criminology offers two options of referencing style. Authors could
use either OSCOLA or APA 6. OSCOLA (Oxford Standard for the Citation of Legal Authorities)
is published by the University of Oxford and detail and examples about the style can be found at
https://www.law.ox.ac.uk/research-subject-groups/publications/oscola

Detail about the American Psychological Association’s APA 6 can be found at

http://www.apastyle.org

APA6 Reference Examples

Citations in the Text
Citations must be indicated with the author surname and publication year within the parenthesis.

If more than one citation is made within the same paranthesis, separate them with (;).

Samples:

Morve than one citation;

(Esin et al., 2002; Karasar, 1995)
Citation with one author;
(Akyolcu, 2007)
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Citation with two authors;

(Saymer & Demirci, 2007)

Citation with three, four, five authors;

First citation in the text: (Ailen, Ciambrune, & Welch, 2000) Subsequent citations in the text:
(Ailen et al., 2000)

Citations with more than six authors;

(Cavdar et al., 2003)

Citations in the Reference
All the citations done in the text should be listed in the References section in alphabetical
order of author surname without numbering. Below given examples should be considered in

citing the references.

Basic Reference Types

Book

a) Turkish Book

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8" ed.) [Preparing research reports].
Ankara, Turkey: 3A Egitim Danismanlik Ltd.

b) Book Translated into Turkish

Mucchielli, A. (1991). Zihniyetler [Mindsets] (A. Kotil, Trans.). Istanbul, Turkey: Iletisim
Yaymlart.

¢) Edited Book

Oren, T., Uney, T., & Colkesen, R. (Eds.). (2006). Tiirkiye bilisim ansiklopedisi [Turkish
Encyclopedia of Informatics]. Istanbul, Turkey: Papatya Yayincilik.

d) Turkish Book with Multiple Authors

Tonta, Y., Bitirim, Y., & Sever, H. (2002). Tiirk¢ce arama motorlarinda performans
degerlendirme [Performance evaluation in Turkish search engines]. Ankara, Turkey:
Total Bilisim.

e) Book in English

Kamien R., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill
Education.

f) Chapter in an Edited Book

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New
cultural studies: Adventures in theory (pp. 220-237). Edinburgh, UK: Edinburgh

University Press.
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g) Chapter in an Edited Book in Turkish

Erkmen, T. (2012). Orgiit kiiltiiri: Fonksiyonlari, dgeleri, isletme y&netimi ve liderlikteki
o6nemi [Organization culture: Its functions, elements and importance in leadership and
business management]. In M. Zencirkiran (Ed.), Orgiit sosyolojisi [Organization sociology]
(pp. 233-263). Bursa, Turkey: Dora Basim Yayin.

h) Book with the same organization as author and publisher

American Psychological Association. (2009). Publication manual of the American psychological

association (6™ ed.). Washington, DC: Author.

Article

a) Turkish Article

Mutlu, B., & Savaser, S. (2007). Cocugu ameliyat sonrasi yogun bakimda olan ebeveynlerde
stres nedenleri ve azaltma girisimleri [Source and intervention reduction of stress for
parents whose children are in intensive care unit after surgery|. Istanbul University Florence
Nightingale Journal of Nursing, 15(60), 179-182.

b) English Article

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national
identity.  Discourse and  Society, 10(2), 149-173. http://dx.doi.org/10.1177/
0957926599010002002

¢) Journal Article with DOI and More Than Seven Authors

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ...
Heineman, T. C. (2015). Efficacy of an adjuvanted herpes zoster subunit vaccine in older
adults. New England Journal of Medicine, 372, 2087-2096. http://dx.doi.org/10.1056/
NEJMoal501184

d) Journal Article from Web, without DOI

Sidani, S. (2003). Enhancing the evaluation of nursing care effectiveness. Canadian Journal of
Nursing Research, 35(3), 26-38. Retrieved from http://cjnr.mcgill.ca

e) Journal Article wih DOI

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library
website effectiveness. Technical Services Quarterly, 27, 261-278. http://dx.doi.org/
10.1080/07317131003765910

f) Advance Online Publication

Smith, J. A. (2010). Citing advance online publication: A review. Journal of Psychology. Advance
online publication. http://dx.doi.org/ 10.1037/a45d7867

g) Article in a Magazine

Henry, W. A., II1. (1990, April 9). Making the grade in today’s schools. Time, 135, 28-31.
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http://dx.doi.org/10.1056/NEJMoa1501184
http://dx.doi.org/10.1056/NEJMoa1501184
http://cjnr.mcgill.ca
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/
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Doctoral Dissertation, Master’s Thesis, Presentation, Proceeding

a) Dissertation/Thesis from a Commercial Database

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation).
Available from ProQuest Dissertations and Theses database. (UMI No. 9943436)

b) Dissertation/Thesis from an Institutional Database

Yaylali-Yildiz, B. (2014). University campuses as places of potential publicness: Exploring the
politicals, social and cultural practices in Ege University (Doctoral dissertation). Retrieved
from Retrieved from: http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali

¢) Dissertation/Thesis from Web

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral
dissertation, University of California, Berkeley). Retrieved from http://yunus.hacettepe.
edu.tr/~tonta/yayinlar /phd/ickapak.html

d) Dissertation/Thesis abstracted in Dissertations Abstracts International

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplifica-
tion, motion representation, and figure-ground segregation. Dissertation Abstracts
International: Section B. Sciences and Engineering, 65(10), 5428.

e) Symposium Contribution

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric
symptoms markers of prodromal Alzheimer’s disease in adults with Down syndrome? In
W. B. Zigman (Chair), Predictors of mild cognitive impairment, dementia, and mortality
in adults with Down syndrome. Symposium conducted at the meeting of the American
Psychological Association, Orlando, FL.

) Conference Paper Abstract Retrieved Online

Liu, S. (2005, May). Defending against business crises with the help of intelligent agent based
early warning solutions. Paper presented at the Seventh International Conference on
Enterprise Information Systems, Miami, FL. Abstract retrieved from http://www.iceis.org/
iceis2005/abstracts_2005.htm

g) Conference Paper - In Regularly Published Proceedings and Retrieved Online

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., & Lent, R. (2008). The basic
nonuniformity of the cerebral cortex. Proceedings of the National Academy of Sciences,
105, 12593-12598. http://dx.doi.org/10.1073/pnas.0805417105

h) Proceeding in Book Form

Parsons, O. A., Pryzwansky, W. B., Weinstein, D. J., & Wiens, A. N. (1995). Taxonomy for
psychology. In J. N. Reich, H. Sands, & A. N. Wiens (Eds.), Education and training
beyond the doctoral degree: Proceedings of the American Psychological Association
National Conference on Postdoctoral Education and Training in Psychology (pp. 45-50).

Washington, DC: American Psychological Association.
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http://www.iceis.org/iceis2005/abstracts_2005.htm
http://dx.doi.org/10.1073/pnas.0805417105
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i) Paper Presentation
Nguyen, C. A. (2012, August). Humor and deception in advertising: When laughter may
not be the best medicine. Paper presented at the meeting of the American Psychological

Association, Orlando, FL.

Other Sources

a) Newspaper Article

Browne, R. (2010, March 21). This brainless patient is no dummy. Sydney Morning Herald, 45.

b) Newspaper Article with no Author

New drug appears to sharply cut risk of death from heart failure.(1993, July 15). The Washington
Post, p. A12.

¢) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post].
Retrieved from http://www.davidbordwell.net/blog/page/27/

d) Online Encyclopedia/Dictionary

Ignition. (1989). In Oxford English online dictionary (2™ ed.). Retrieved from http://
dictionary.oed.com

Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.). The Stanford encyclopedia of
philosophy. Retrieved from http://plato.stanford.edu/entries/ethics-business/

OSCOLA Reference Examples

Primary Sources
Do not use full stops in abbreviations. Separate citations with a semi-colon.
Cases
Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg
AC, Ch, QB). If there is no neutral citation, give the Law Reports citation followed by the court in
brackets. If the case is not reported in the Law Reports, cite the All ER or the WLR, or failing that
a specialist report.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.
Page v Smith [1996] AC 155 (HL).
When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the
judgment has no paragraph numbers, provide the page number pinpoint after the court.
Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].
R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.
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http://dictionary.oed.com
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INFORMATION FOR AUTHORS

If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI
2004/3166.
EU legislation and cases
Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
Council Regulation (EC) 139/2004 on the control of concentrations between undertakings
(EC Merger Regulation) [2004] OJ L24/1, art 5.
Case C—176/03 Commission v Council [2005] ECR 1-7879, paras 47-48.
European Court of Human Rights
Omojudi v UK (2009) 51 EHRR 10.
Osman v UK ECHR 1998-VIII 3124.
Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).
Simpson v UK (1989) 64 DR 188.

Secondary Sources

Books
Give the author’s name in the same form as in the publication, except in bibliographies, where
you should give only the surname followed by the initial(s). Give relevant information about
editions, translators and so forth before the publisher, and give page numbers at the end of the
citation, after the brackets.
Thomas Hobbes, Leviathan (first published 1651, Penguin 1985) 268.
Gareth Jones, Goff and Jones: The Law of Restitution (1st supp, 7th edn, Sweet &
Maxwell 2009).
K Zweigert and H K6tz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn,
OUP 1998).
Contributions to edited books
Francis Rose, ‘The Evolution of the Species’ in Andrew Burrows and Alan Rodger (eds),
Mapping the Law: Essays in Memory of Peter Birks (OUP 2006).
Encyclopedias
Halsbury s Laws (5th edn, 2010) vol 57, para 53.
Journal articles
Paul Craig, ‘Theory, “Pure Theory” and Values in Public Law’ [2005] PL 440.
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When pinpointing, put a comma between the first page of the article and the page pinpoint.
JAG Griffith, ‘The Common Law and the Political Constitution’(2001) 117 LQR 42, 64.
Online journals
Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’ (2010)
1(1) EJLT < http://ejlt.org//article/view/17 > accessed 27 July 2010.
Command papers and Law Commission reports
Department for International Development, Eliminating World Poverty: Building our
Common Future (White Paper, Cm 7656, 2009) ch 5.
Law Commission, Reforming Bribery (Law Com No 313, 2008) paras 3.12-3.17.
Websites and blogs
Sarah Cole, ‘Virtual Friend Fires Employee’ (Naked Law, 1 May 2009)
<www.nakedlaw.com/2009/05/index.html> accessed 19 November 2009.
Newspaper articles

Jane Croft, ‘Supreme Court Warns on Quality’ Financial Times (London, 1 July 2010) 3.
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Ensure that the following items are present:
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* Confirming that “the paper is not under consideration for publication in another
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* Including disclosure of any commercial or financial involvement.
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*  Confirming that journal policies detailed in Information for Authors have been reviewed.
* Confirming that the references cited in the text and listed in the references section are
in line with ORCOLA or APA6.
e Copyright Agreement Form
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e-mail addresses
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*  Body text
*  Grant Support (if exists)
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