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YAYIN İLKELERİ 

1. Medeniyet Law Review Dergisi (MLR), hakemli dergi statüsünde, Ocak-
Temmuz aylarında yılda iki sayı olarak yayımlanır. 

2. Dergiye gönderilen makaleler başka bir yerde yayımlanmamış veya 
yayımlanmak üzere gönderilmemiş olmalıdır. Makalenin dergimize gönderilmiş olması, 
yazarın bu konudaki taahhüdü anlamına gelir. 

3. Derginin dili İngilizce olmakla birlikte, Türkçe, Arapça, Almanca ve Fransızca 
makalelere yer verilmektedir.  

4. Dergiye gönderilen makalelerin başına 200-250 kelimeden oluşan öz, özlerin 
yazıldığı dillerde başlık ve özün altına beşer anahtar kelime eklenmelidir. Anahtar 
kelimeler tercihen alana ait dizinlerden seçilerek verilmelidir. Yazılan makalelerin 
yazıldığı dildeki öze ek olarak İngilizce öz eklenmesi gerekmektedir. 

5. Yazılar Microsoft Word Programında, ana metin Times New Roman 
karakterinde 12 punto ve 1,5 satır aralığında, dipnotlar Times New Roman karakterinde 
10 punto ve 1 satır aralığında iki yana yaslı olarak hazırlanmış, sayfa marjları A4 boyutu 
üzerinden üst ve soldan (4) cm., alt ve sağdan (3) cm. olarak ayarlanmış bir şekilde CD 
veya elektronik posta ile editöre gönderilmelidir.  

6. Yazının başlığı siyah ve tümü büyük harf olacak şekilde hazırlanmalıdır. 
Başlığın hemen altında sayfanın sağında yazar adı belirtilmeli ve soyadın sonuna bir 
yıldızlı dipnot konularak dipnotta yazarın görev yaptığı kurum, unvanı ve iletişim (e-
posta) bilgisi belirtilmelidir.  

7. Yazarlar unvanlarını, görev yaptıkları kurumu, iletişim adreslerini, telefon 
numaralarını ve elektronik posta adreslerini bildirmelidirler. 

8. Yazarların dergiye gönderdikleri yazılarının denetimini yapmış oldukları ve bu 
haliyle basıma hazır olarak verdikleri kabul edilir. Yayın kurulu tarafından yapılan ön 
incelemede derginin yayın ilkelerine uygun olarak düzenlenmemiş olduğu tespit edilen 
yazılar hakeme gönderilmeden önce yayın ilkeleri doğrultusunda düzeltilmesi için yazara 
iade edilir. 

9. Yayın kurulunca ilk değerlendirmesi yapılan makaleler kör hakemlik sistemi 
uyarınca yazar adları metinden çıkarılarak uzman iki hakeme gönderilecek ve onların 
onayı ile yayımlanabilecektir. Eğer hakemlerden biri olumsuz görüş bildirirse üçüncü bir 
hakemin görüşüne başvurulacak ve onun görüşü belirleyici olacaktır. Yazarlara 
makalenin hangi hakeme gönderildiği ile ilgili bilgi verilmez.  

10. Hakem raporunda düzeltme istenmesi durumunda yazar tarafından sadece 
belirtilen düzeltmeler çerçevesinde değişiklikler yapılabilecektir. Hakemden gelen rapor 
doğrultusunda yazının yayınlanmasına, yazardan rapor çerçevesinde düzeltme 
istenmesine ya da yazının geri çevrilmesine karar verilecek ve yazar durumdan en kısa 
sürede haberdar edilecektir. 

11. Makalenin sonunda makalede kullanılan kaynakların yazar soyadına göre 
alfabetik sıraya dizildiği kaynakçaya yer verilmelidir. Kaynakça eserlere yapılan ilk 
atıflara uygun olarak düzenlenmelidir. Yararlanılan kaynaklara ilişkin metin içindeki 
atıflar ise her bir sayfa sonunda dipnot olarak gösterilmelidir. 

12. Başlıklandırma sistemi şu şekilde olmalıdır: I. A. 1. a. (a) i. 
 
Dipnot atıfları aşağıdaki şekilde düzenlenmelidir: 
a. Kitap atıflarında: 

aa. Metin içindeki ilk atıflarda: 
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ŞANLI, Cemal, Uluslararası Ticari Akitlerin Hazırlanması ve 
Uyuşmazlıkların Çözüm Yolları, 5. Basım, Beta Yayınları, İstanbul, 2013, s. 5. 
bb. Sonraki atıflarda: 
ŞANLI, s. 24. 

b. Editörlü Kitap atıflarında: 
KARA, Hacı, “Turkish Maritime Law”, Introduction to Turkish Law, Ed. M. 
Refik KORKUSUZ, Ankara, Seçkin Yayıncılık, 2016, s. 309. 

c. Makale atıflarında: 
aa. Metin içindeki ilk atıflarda: 
TOPUZ, Murat, “6098 Sayılı Türk Borçlar Kanunu Uyarınca Pazarlamacılık 
Sözleşmesi (TBK m. 448-460)” MÜHF – HAD, Y. 2013, C. 19, S. 1, s. 298. 
bb. Sonraki atıflarda: 
TOPUZ, s. 298. 

d. Elektronik kaynakların atıflarında: 
aa. Metin içindeki ilk atıflarda: 
GÖZLER, Kemal, “Hukuk Okumak İsteyen Üniversite Adaylarına Fakülte Tercihi 
Konusunda Uyarılar”, (Çevrimiçi) http://www.anayasa.gen.tr/tercih-rehberi.htm, 
E.T. 03.03.2014. 
bb. Sonraki atıflarda: 
BAŞÖZEN, s. 8. 

e. Aynı yazarın birden çok çalışmasından yararlanılmış ise, çalışmanın ismi,  
yazarın diğer çalışmalarından ayırt edilmesini sağlayacak şekilde kısaltılarak 
kullanılmalıdır.  
GÖZLER, Anayasa Hukukunun…, s. 76. 

f. Birden fazla yazar tarafından hazırlanmış çalışmalarda, tüm yazarların ad ve 
soyadları tam olarak yazılmalıdır.  
KURU, Baki/ ARSLAN, Ramazan/ YILMAZ, Ejder, Medeni Usul Hukuku (Ders 
Kitabı), 25. Baskı, Yetkin Yayıncılık, İstanbul, 2014, s. 145. 

g. Süreli yayında elektronik kaynağa atıf: 
BERRY, John N. , "Educate Library Leaders,” Library Journal, (Çevrimiçi) 
http//www.epnet.com/ehost, E.T: 3 Nisan 2000. 

h. Ansiklopediye atıf: 
BOHANNAN, Paul, “Law and Legal Institutions”, International Encyclopedia 
of Social Sciences, Vol. IX, Ed. by., David L. Shils, w. Place, McMillan and Free 
Press, 1968, pp. 73-77. 

i. Klasik eserlere atıf: 
ARİSTOTELES, Nikomakhos'a Etik, s. 22-23. 

j. Kutsal kitaplara atıf: 
Kur’an-ı Kerim, 49/12. 
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EDITORIAL POLICY 
 

1. Medeniyet Law Review is a new academic refereed journal, published bi-
annually, in January and July, by the Istanbul Medeniyet University Law School. 

2. Papers submitted to the journal shall neither have been published nor currently 
be under evaluation for publishing elsewhere. Having submitted article to the journal, 
author refers his commitment in this regard. 

3. The Journal is published in English; however, papers submitted in Turkish, 
Arabic, French and German of academic value are also published. 

4. The papers submitted to the journal with abstracts consisting of at least 200-
250 words and five key words shall be attached to the beginning of the paper. In addition 
to abstracts of papers for the language it is written, abstracts in English shall also be 
attached. 

5. Each paper should be submitted as a Word document  to the editor via CD or 
e-mail.  Papers should be written according to the following style guidelines: Paper size: 
A4, Top: 4 cm; Bottom: 3 cm; Left: 4 cm; Right: 3 cm Text body: Times New Roman, 
12 points, at 1.5 line spacing, justified, Footnotes: Times New Roman, 10 points, at 1 
line spacing, justified. 

6. The title of the paper shall all be written with black uppercase letters.  The 
author's name shall be listed just below to the title and there shall  be a mark to the end 
of the last name, indicating  the tittle of the writer, his/her institutional affiliation and e 
mail adress.  

7. Details of the author’s institutional affiliation, full address and other contact 
information shall also be mentioned in the submissions. 

8. All submissions are regarded as ready to publish and already proofread by the 
author himself or herself. The pre-evaluation of all submissions to Medeniyet Law 
Review will be performed by the Editorial Board and the the submissions that are 
unacceptable on the basis of the General Principles of  Publication will be send back to 
the author to be corrected in accordance with the principles of publication. 

9. Papers approved through the first evaluation shall be sent to one referee with 
the name of the writer extracted from the text according to the blind peer review principle 
and can only be published with his approval. 

10. According to the referee’s final report, demanding corrections from the author, 
publishing or rejection of the paper shall be decided and the author shall be informed of 
the situation as soon as possible. 

11. At the end of the paper there shall be a bibliography, arranged in alphabetical 
order according to the surname of the writer. Bibliography should be arranged 
in accordance with the first reference to works. Citations in the paper shall be 
shown  in the footnotes at the end of each page. 

12. Heading format should be as: I. A. 1. a. (a) i. 
 
Footnotes should be arranged as follows: 
a. For books: 

aa. For the first footnote: 
BORN, Gary B., International Commercial Arbitration, 2. Edition, Kluwer Law 
International, 2014, p. 62. 
bb. For following footnotes of the same work: 
BORN, p. 62. 
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WRİGHT, David, “Another wrong step: equitable compensation following a 
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author’s other studies. 
CHEMERINSKY, Constitutional Law… p. 76. 
CHEMERINSKY, Criminal Procedure…, p. 35. 

e. If studies prepared by multiple authors are to be citated, the names and 
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aa. For the first footnote: 
MİLLER, Angharad/OATS, lynne, Principles of International Taxation, 25. 
Edition, Tottel Publishing, 2006, p. 145. 
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AMERİKAN REALİZMİNDE SOSYAL FAYDA 

ANLAYIŞININ EVRİMCİ YORUM İLE BERABER 

DEĞERLENDİRİLMESİ 

       

Şerife Sümeyra ÇADAK1 

ÖZET 

 Amerikan realistlerine göre hakimler, önlerine gelen 

olaylarda sosyal faydayı ve toplum yapısını göz önüne alarak karar 

vermelidir. Ancak toplum; ekonomik, siyasi, sosyal nedenlerle 

zaman içerisinde değişebilmektedir. Hakimler bu değişimin 

farkında olmalı ve benzer olaylara ilişkin geçmiş içtihatlara bağlı 

kalmamalıdır.  Kararları değişen toplum yapısına uygun olmalıdır. 

Amerikan realistlerinin bu düşüncelerine benzer olarak AİHM 

hakimleri de kararlarını değişen Avrupa toplumunu dikkate alarak 

sosyal fayda eksenli vermektedir. Sözleşme’nin yaşayan bir belge 

olduğunu ve günün koşullarına göre yeniden değerlendirilmesini 

ifade etmektedir. Mahkemenin günün koşullarına göre 

değerlendirme yapması evrimci yorum olarak adlandırılmaktadır. 

AİHM kararlarında Amerikan realizmi ve evrimci yorum arasında 

                                                           
1 İstanbul Medeniyet Üniversitesi, Hukuk Fakültesi, Hukuk Felsefesi ve 
Sosyolojisi Araştırma Görevlisi, serifesumeyra@gmail.com. 
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büyük benzerlik vardır. Amerikan realistlerinin savunduğu 

düşünceleri AİHM kararlarında somut olarak görmek mümkündür.  

Anahtar Kelimeler: Amerikan Realizmi, Evrimci Yorum, Sosyal 

Fayda, AİHM 

ABSTRACT 

 American realists defend that judges must make decisions 

depend on social benefit and community nature. Society may 

change in course of time with social, economic, politic reasons. 

Judges also should aware of this change and reconsider new cases 

apart from old jurisprudences and decide on new structure of 

community. We also see American realists’ ideas in ECHR cases. 

ECHR judges decide with considering social benefits and changes 

in the community. It is named as Evolutionary interpretation.  In 

the decisions we can see this sentence; “Convention is a living 

instrument and must be interpreted in the light of present-day 

conditions”. We conclude that realists’s opinions can see 

physically in ECHR judgments.  

Keywords: American Realism, Evolutionary Interpretation, 

Social Benefit, ECHR 
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GİRİŞ 

Amerikan Realizmi 20. Yüzyılda Amerika’da pozitivizme 

tepki olarak ortaya çıkmış Amerikan hukuk sistemi üzerinde 

oldukça etkili olmuş bir hukuk felsefesidir2. Pozitivizmin 

savunduğu hukuki kesinlik ilkesine ve kanunlara sıkı sıkıya 

bağlılığı reddetmiştir. Amerikan realistleri hukuku yargı 

kararlarına eşdeğer olarak görmüş3 ve hukukun topluma faydalı 

olması gerektiğini savunmuştur. Dolayısıyla yargı kararlarını 

incelemiş ve faydacı bir anlayışla kararların verilmesi taraftarı 

olmuşlardır4. Zaman içerisinde toplumun değişen ihtiyaçlarına 

göre kurallara birebir bağlı kalmadan hukukun yargı kararlarıyla 

şekillenmesi gerektiğine inanmışlardır5.  

Yukarıda kısaca özetlediğimiz özellikleriyle Amerikan 

realizmi yerli ve yabancı pek çok araştırmanın konusunu 

oluşturmuştur. Kanaatime göre Amerikan realistleri yargı 

kararlarına yoğunlaşmış olduğundan realizmin özellikleri de 

kararlar üzerinden incelenmelidir. Ancak Amerikan realizminin 

                                                           
2 YÖROĞLU, Ömer. Yirminci Yüzyılın İlk Yarısında Amerika Birleşik 
Devletleri’nde Hakim olan Hukuk Teorisi, İstanbul, İ.İ.B.F. Yayınları, 1982, 
s.4-20. 
3 FRANK, Jerome, “Words and Music: Some Remarks on Statutory 
Interpratation”, Colombia Law Review, 1947, 47(8), s. 1259-1278. 
4 HOLMES, Oliver Wendell,”The Path of The Law”, Harvard Law Review, 
1987, s. 457(10). 
5 LLEWELLYN, Karl, “Some Realism About Realism Responding to Dean 
Pound”, Harvard Law Review, 2013, C. 697(44), s.1222-1264. 
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özelliklerinin ayrı ayrı incelenmesi detaylı bir araştırmanın 

konusudur. Çalışmamızda ise Amerikan realizmine göre 

“mahkemelerde toplumun değişen ihtiyaçlarına göre karar 

verilmesi gerekir” anlayışının uluslararası bir Mahkeme olan 

Avrupa İnsan Hakları Mahkemesi(AİHM) kararlarıyla beraber ele 

almak istiyoruz.  

Avrupa İnsan Hakları Mahkemesi, Avrupa’da bireyin 

temel hak ve özgürlüklerini korumak üzere kurulmuş ve Avrupa 

İnsan Hakları Sözleşmesi(AİHS) kapsamında faaliyet gösteren 

uluslararası bir mahkemedir6. İnsan hakları ihlalleriyle ilgili 47 

ülkeden yapılan başvuruları bu ülkelerden seçilen hakimlerle 

sonuçlandırmaya çalışmaktadır. Farklı toplum yapısına ve adalet 

anlayışına sahip devletler hakkında yapılan başvurular hakkında 

karar vermeye çalışmaktadır. Uyuşmazlıkların çözümünde ise 

AİHS’yi temel almaktadır.  

AİHM kararları daha önce değişik araştırmaların konusunu 

oluşturmuş ancak Amerikan realizmiyle ilişkilendirilerek 

incelenmemiştir. Biz çalışmamızda konuyla ilgili öncelikle 

Amerikan realistlerinin düşüncelerini anlatıp ardından AİHM 

kararlarında bu anlayışın nasıl yer aldığını incelemenin literatüre 

                                                           
6GÖZÜBÜYÜK, Şeref /GÖLCÜKLÜ, Feyyaz, Avrupa İnsan Hakları 
Sözleşmesi ve Uygulaması, 4. bası, Turhan Kitabevi, Ankara, 2003, s. 50-100. 
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katkı sağlayacağına inanıyoruz. Zira realistlerin savunduğu 

değişen toplum yapısına göre mahkeme kararlarında değişikliğe 

gidilmesi anlayışı AİHM’nin kararlarında “evrimci yorum” olarak 

karşımıza çıkmaktadır. Amerikan realistlerinin savunduğu 

görüşler AİHM içtihatlarında yer almış ve uygulanmıştır. 

Amerikan realistlerinin savundukları düşünceleri daha iyi 

anlayabilmek açısından da AİHM kararlarına bakmak faydalı 

olacaktır.   Bundan dolayı öncelikle Amerikan realistlerinin 

savunduğu düşünce anlatılacak, ardından AİHM’nin evrimci 

yorum yönteminin AİHS kararlarında nasıl yer bulduğu 

anlatılacaktır. Amerikan realistlerinin savunduğu gibi AİHM 

kararlarında evrimci yorum çerçevesinde değişen toplum 

ihtiyaçlarının dikkate alındığı gösterilecektir.  

I. AMERİKAN REALİZMİNDE SOSYAL FAYDA 
 

Öncelikle yukarıda bahsettiğimiz üzere Amerikan 

realistlerine göre hukukun sosyal faydaya hizmet etmesi gerekir7. 

Amerikan realistleri bu kabulü Jeremy Bentham8 ve John Stuart 

                                                           
7 POUND, Roscoe, “Interests of Personality”, Harvard Law Review, Y. 1915, 
C. 28(4), s. 343-365. 
8 BENTHAM, Jeremy, An Introduction to Principles of Morals and 
Legislation, Kitchener: Batoche Books, 2000, s. 14-19. 
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Mill9 gibi faydacı filozofların ve özellikle William James10’in 

düşüncelerinden yola çıkarak temellendirmiştir11. Hukuk 

mahkeme faaliyetleriyle oluştuğundan hakimler sosyal faydayı 

sağlamakla yükümlüdür. Ancak sosyal faydanın sağlanması için 

toplumun ihtiyaç ve beklentilerinin farkında olunması gereklidir. 

Toplum içindeki grupların, yaşam tarzları ve yerleşmiş gelenekleri 

dikkate alınmadan verilen kararlar sosyal faydadan uzaktır. Aynı 

zamanda adaletsizliklerin doğmasına ve  hukuka olan güvenin 

azalmasına sebep olacaktır. Bundan dolayı hakimlerin sosyoloji 

bilmesi gereklidir12.  

Hakimlerin verdikleri kararların sosyal faydaya göre 

değişkenlik göstermesi halkın tepkisine neden olabilmektedir. 

Halk, hukuk kurallarının matematik formülleri gibi olduğunu 

düşünmektedir. Hukukçuların vazifesi olaylara söz konusu 

formülleri uygulamaktır. Bu bakımdan hukukun kesin ve açık 

olduğu görüşü yaygındır13. Ancak, mahkeme kararlarına 

bakıldığında beklenilen kesinlik ve açıklıktan oldukça uzaktır. 

Mahkemeler aynı konuya ilişkin olaylarda çok farklı kararlar 

                                                           
9 MILL, John Stuart, Utilitiarinism, Kitchener:Batoche Books, 2001, s. 25. 
10 JAMES, William, Pragmatizm, İstanbul, İletişim Yayınları, 2015, s. 151. 
11 GÜRKAN, Ülker, Hukuki Realizm Akımı, Ankara, Sevinç Kitabevi, 1967, 
s. 5-15. 
12 LLEWELLYN, Karl, “A Reaslistic Jurisprudence” Columbia Law Review 
,1930, C. 30(4), s. 431-465. 
13 FRANK, Jerome, “Law and Modern Mind”, Transaction Publishers, New 
York, 2008, s. 3. 
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verebilmektedir. Halk bu tür durumlarda hukukçuları hukuku 

karmaşıklaştırmakla suçlamaktadır. Hukukçuların kötü niyetli ve 

ihmalkar hareket ettikleri düşünülmektedir14. Ancak aslında 

hukuki olaylar, insan faktöründen ötürü değişken ve karmaşık 

yapıdadır. Olaydan olaya sosyal fayda değişmektedir. Hakimlerin 

sosyal faydaya göre hareket etmesi gereklidir.  

Diğer yandan toplum yapısı ekonomik, siyasal, dini, 

coğrafi sebeplerle zamanla değişebilmektedir. Ticaretin 

gelişmesiyle kapalı ve muhafazakar bir toplum zamanla açık 

topluma dönüşebilmektedir. Toplumun içindeki dini yapı 

değişebilmektedir. Kanun koyucuların mahkemelerin önüne 

gelebilecek bütün uyuşmazlıklara ilişkin kanuni düzenleme 

yapabilmesi mümkün değildir. Teknoloji ve bilimin gelişimi kanun 

yapımından hızlıdır. En kapalı ve durağan toplumlarda bile hukuk 

kuralları hiçbir zaman bütün sosyal meseleleri çözmeye yetkin, 

sabit ve mükemmel olamaz15. Kanun koyucu bazen de bilerek 

hukukta boşluk bırakmaktadır. Bu durumlarda hakimlerin önüne 

gelen olayı, sosyal ve ekonomik düzen kapsamında toplum 

gerçekliklerine göre bir karara bağlaması gereklidir16. Mahkeme 

kararlarının hep aynı kalması sosyal fayda kavramına zarar 

                                                           
14FRANK,  s. 5. 
15 FRANK, s. 8. 
16 GÜRKAN, s. 17. 
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verecektir. Hukukun da toplum yapısına ve ihtiyaçlarına göre bir 

oluşum içerisinde olması gereklidir17.  

Dolayısıyla hukukun toplumun değişen koşullarına göre 

yorumlanması gereklidir. Jhering’e göre de değişimin tahlil edilip 

hukukta tatbik edilmesi için sosyolog hukukçulara ihtiyaç vardır18. 

Hukukta toplumsal değişim hiç dikkate alınmadan hep aynı yönde 

kararların verilmesi sosyal faydadan uzak olduğundan hukukta 

istikrar ve kesinlik toplumsal faydaya uygun değildir19. 

Hakimler geçmişte verilen kararlara sıkı sıkıya bağlı kalıp 

toplumun değişen ihtiyaçlarını göz önüne almadığında önemli bir 

sorun daha ortaya çıkar. Hakim olarak kendi vereceği kararların da 

geleceği etkileyeceğini düşünür. Bu durum hukukun gelişmesini 

tamamen önler. Zira hakimler geleceği kontrol etmeye çalışırlar. 

Gelecekte sorun oluşturabilecek bir konuya ilişkin olarak kararını 

verirken adaletsiz davranmış olur20.  

Yukarıda açıkladığımız üzere Amerikan realistleri değişen 

toplum yapısına uygun olarak hakimlerin aynı olaylarda karar 

değişikliğine gitmesini sosyal faydaya uygun bulmuştur. Hukuk 

felsefelerini hakimlerin zamana ve topluma göre sosyal faydayı 

                                                           
17 JHERING, Rudolf, Hukuk Uğrunda Savaş, İstanbul, Sinan Basımevi, 1935, 
s. 11. 
18 GÜRKAN, s. 17. 
19FRANK, s. 8. 
20 FRANK, s. 17. 
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sağlayacak şekilde içtihat değişikliğine gitmeleri üzerine 

kurmuştur.  Günümüze gelindiğinde AİHM’ye baktığımızda da 

sosyal fayda gözetilerek değişen Avrupa toplum yapısına uygun 

kararlar verildiğini görmekteyiz.  

II. AİHS’NİN SOSYAL FAYDAYA UYGUN 

YORUMLANMASI 

AİHM, kendisine gelen uyuşmazlıkları AİHS’ye bağlı 

olarak sonuca ulaştırmaktadır. Sözleşmenin her zaman çağdaş ve 

etkili olması olabilmesi hakimlerin uygulamasıyla sağlanmaktadır. 

AİHM hakimleri sözleşmeye yaşayan bir belge olarak 

yaklaşmaktadır ve değişen şartlara göre yeniden yorumlanmasını 

savunmaktadır21. Dolayısıyla Sözleşme’nin yapıldığı zamanki 

koşullardan daha çok Avrupa’daki toplumsal gelişmeler 

Sözleşme’nin değerlendirilmesinde önemlidir22.  

AİHM’nin günün koşullarına göre aynı konuda değişik 

kararlar vermesi literatürde evrimci ya da dinamik yorum yapması 

olarak adlandırılmaktadır. Evrimci yorum anlayışıyla AİHM, eski 

kararlarına ve Sözleşmeye sıkı sıkıya bağlı olmaktan kurtulmuştur. 

AİHM, yorumlarıyla koruma altına alınan hakları genişletme ve 

olaya göre yeniden yorumlama imkanına sahip olmuştur. Böylece 

                                                           
21 Tyrer v. The United Kingdom, 5856/72, 25.04.1978, § 31. 
22 Marcx v. Belgium, 6833/90, 13.07.1979, § 40., Tyrer v. United Kingdom, 
5856/72, 25.04.1978, §31. 
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evrimci yorum anlayışı AİHM’ye bir anlamda hareket serbestisi 

kazandırmıştır. Sözleşmenin toplumsal ve teknolojik 

değişikliklere uyum sağlamasını kolaylaştırmıştır23. Hızlı değişen 

toplumsal argümanlara göre sürekli hukuki metin oluşturmak ve 

Sözleşmede yer alan maddeleri revize etme zahmetinden 

kurtarmıştır24. AİHM’nin evrimci yorum anlayışına başvurduğu 

durumlarda Sözleşme’nin “yaşayan bir belge olarak ” ve “günün 

değişen koşullarına” göre yorumlanması gerektiği ifade edilmiştir. 

Evrimci yorum anlayışı kararlarda bu ifadelerle karşımıza 

çıkmaktadır.  

AİHM kararlarında söz konusu ifadeler sık sık yer almaktadır.  

Ancak AİHM ilk defa Tyrer/İngiltere kararında Sözleşme’nin 

yaşayan bir belge olarak değerlendirilmesi ve değişen şartlara göre 

yeniden yorumlanması gerektiğini söylenmiştir25. Bu anlamda 

AİHM, evrimci yorum anlayışını ilk defa Tyrer/İngiltere kararında 

benimsemiştir.  

Başvuru konusu okullarda fiziksel şiddet kullanımına 

ilişkindir. Başvurucu bir kişinin vücut bütünlüğüne yönelik zarar 

vermiştir. Başvurucuya yönelik kırbaçla cezalandırma yoluna 

                                                           
23 DZEHTSIAROU, Kanstantsin, “European Consensus and the Evolutive 
Interpretation of the European Convention on Human Rights”, German Law 
Journal, 2011, Vol. 12 No. 10, s. 1730-1745. 
24 VARJU, Marton, “Transition as a Concept of European Human Rights Law”, 
European Human Rights Law Review, 2009, s.170-172. 
25 Tyrer v. United Kingdom, 5856/72, 25.04.1978, §31. 
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gidilmiştir. Mahkeme tarafından bu tür bir ceza küçük düşürücü ve 

Sözleşmeye aykırı bulunmuştur. Etkili ve caydırıcı bir ceza olarak 

düşünülse de bedensel cezalandırmanın aşağılayıcı karakterinin 

devam ettiği söylenmiştir. Dava açısından önemli olan husus, 

başvurunun yapıldığı dönemde İngiltere’nin büyük kısmında 

bedensel ceza yasaklanmıştır. Ancak başvuruya konu İngiltere’nin 

özerk bölgesinde bedensel ceza yasaldır. Avrupa Konseyi’ne üye 

devletlerin cezalandırma sistemlerindeki gelişmeler ve genel 

kabuller Mahkeme’yi etkilemiştir. Mahkeme Avrupa 

toplumundaki değişiklikleri dikkate alarak sözleşmenin yaşayan 

bir belge olduğunu ve günün koşullarına göre yorumlanması 

gerektiğini söylemiştir. Mahkeme bu kararından sonra pek çok 

maddeye ilişkin olarak evrimci yorum anlayışına başvurmuştur26.  

Yaşayan belge değerlendirmesinin yapıldığı bir başka karar 

Dudgeon/İngiltere’dir. Kuzey İrlanda’da homoseksüelliğin ceza 

hukuku açısından bir suç oluşturmasının aile ve özel hayat hakkını 

ihlal ettiği gerekçesiyle başvuru yapılmıştır. Kuzey İrlanda 

savunmasında, dini değerlere bağlı ve muhafazakâr bir toplumun 

olduğunu, homoseksüelliğin ciddi anlamda toplumun ahlaki 

yapısını bozduğunu söylemiştir. Bu anlamda Mahkeme, Kuzey 

İrlanda’nın ahlaki havasını dikkate almıştır. Ancak, kanunun 

yapıldığı dönemle karşılaştırma yapılacak olursa; bugün hoşgörü 

                                                           
26 DZEHTSIAROU, s. 1730-1745. 
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ortamı daha gelişmiş, daha anlayışlı bir toplum vardır. Ayrıca üye 

devletlerin büyük çoğunluğunda homoseksüel aktiviteler artık ceza 

hukuku anlamında suç niteliği taşımasına gerek görülmemektedir. 
27Mahkeme bu bakımdan Sözleşmeyi yaşayan belge olarak 

yorumlamış ve başvurucu lehine insan hakları ihlali olduğuna 

karar vermiştir.  

Günün değişen koşullarına ve değişen toplum yapısına göre 

hareket etmek için ise Mahkeme, Avrupa geneli fikir birliği 

(European Consensus) verilerine başvurmaktadır. Avrupa 

Konseyi’ne üye olan ülkelerin çoğunluğunun bir uyuşmazlık 

konusunda genel bir mutabakata varması Avrupa geneli fikir 

birliği (European consensus) olarak adlandırılmaktadır. Örneğin 

kürtaj konusunda Mahkeme öncelikle Avrupa’da hangi ülkelerin 

kürtaja izin verdiğini incelemektedir. Ayrıca geçmişteki durumla 

ilgili de karşılaştırma yapmaktadır. Sonuç olarak değişen toplumun 

isteklerini ve ihtiyaçlarını tespit etmekte oldukça faydalı bir veri 

elde edilmektedir. Eğer Avrupa geneli kürtaja izin verme 

konusunda genel bir mutabakat bulunuyorsa devletin 

kısıtlamalarına karşı daha özgürlükçü bir tavır göstermektedir. 

Böylece değişen toplumun yapısına uygun pratik faydaya uygun 

bir karar verilmektedir.  

                                                           
27 Dudgeon v United Kingdom, 7525/76, 24.02.1983, §60.  
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AİHM, Marckx/Belçika kararında genel mutabakata 

özellikle bakmıştır. Kararda başvurucu, evlilik dışı doğan bir 

çocuğun Belçika yasalarına göre annenin çocuğuyla arasında 

doğumla soybağı kurulmamasından ve gayri meşru çocuk olarak 

görülmesinden dolayı ayrımcılık yasağıyla bağlantılı olarak özel 

hayat hakkının ihlal edildiğini iddia etmiştir. Belçika kanunlarına 

göre babalık bağı da tanıma veya mahkeme kararıyla 

kurulmaktadır. Mahkeme, Sözleşme’deki özel hayat hakkının 

yasal ya da yasal olmayan evlilik olarak ayrım yapmadan aile 

hayatını koruduğunu belirtmiştir28. Belçika hükümeti 

savunmasında yasal evliliğin ahlak ve kamu düzenine uygun aile 

yapısını devam ettirme sebebiyle korunduğunu söylemiştir. 

Mahkeme, son olarak değerlendirmesini Sözleşmeci devletlerin 

yerel hukuklarına göre yapmıştır. Sözleşme’ye üye devletlerin 

çoğunluğunun anneyle çocuk arasında soybağının doğumla 

kurulduğu şeklinde düzenleme yaptığı ve yapmaya devam ettiği 

Mahkeme tarafından incelenmiştir. Diğer bir söyleyişle evlilik dışı 

doğan çocuklar konusunda Avrupa ülkeleri ortak paydada 

toplanmıştır29.  

Sözleşmenin aynı konuda verdiği konularda değişikliğe 

gitmesi Mahkemeyi istikrarsız olarak gösterebilmektedir. Hukuki 

                                                           
28 Marckx v. Belgium, §36-39. 
29 Marckx v. Belgium, 6833/74 , 13/06/1979,§41. 
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kesinliğin olmaması Mahkemenin keyfi karar verdiği gibi bir 

algıya sebep olmaktadır. Mahkemenin Avrupa geneli fikir birliğini 

esas alırken ayrıca takdir hakkı denilen kuruma başvurması bu 

eleştirilerin önüne geçmektedir. Her devletin kendi kültürü sahip 

olduğu milli ve sosyal değerleri bulunduğundan Avrupa geneli 

insan hakları standardından özellikle bazı konularda bahsetmek 

oldukça zordur. Sözleşme çerçevesinde devletler insan hakları 

konusunda ortak bir paydada birleşmiş olmalarına rağmen, 

devletler egemenlik alanlarına saygı gösterilmesini beklemektedir. 

Bu noktada Mahkeme söz konusu devletlere takdir hakkı 

bırakmaktadır. Takdir hakkı bir bakıma üye devletler ile Mahkeme 

arasında ihtiyaç duyulan esnekliği sağlamaktadır30. Devletlere 

Sözleşmeyle yüklenmiş olan sorumlulukları ile egemenlikleri 

arasında denge kurmaktadır31. Ayrıca devletlerin egemenlik 

alanlarında belirli bir hareket serbestisi sağlamaktadır32.   

Takdir yetkisi mutlak ve kesin bir yetki değildir. İnsan 

haklarına ilişkin bazı konularda Mahkeme tarafından geniş olarak 

sağlanırken bazı konularda dar değerlendirme yapılmaktadır. 

Örneğin; “genel ahlak”, “sağlık”, “ulusal güvenlik” gibi sübjektif 

                                                           
30 LETSAS, George, “Two Concepts of Margin of Appreciation”, Oxford 
Journal of Legal Studies, 2006, Vol. 26, No. 4, s. 705–732 . 
31 LETSAS, s. 705–732 . 
32 YOUROW, Howard Charles, The Margin of Appreciation Doctrine in the 
Dynamics of European Human Rights Jurisprudence, Martinus Nijhoff 
Publishers, The Netherlands, 1996, s.14. 
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olarak nitelendirilen unsurların söz konusu olduğu durumlarda 

veya mülkiyet hakkı gibi kamu yararının söz konusu olduğu 

durumlarda takdir yetkisi geniş değerlendirilmektedir. Bununla 

birlikte evrensel standarda ulaşmış diyebileceğimiz demokratik 

toplum gerekleri gibi konularda yetki dar olarak 

yorumlanmaktadır33.  

Avrupa geneli fikir birliğine bağlı olarak da takdir yetkisi 

değişmektedir. Mahkeme Avrupa’da genel olarak kabul görmüş 

bir hakkı yasaklayan devlet karşısında yetki değerlendirmesini dar 

yapmaktadır. Örneğin, eşcinsel birliktelikler konusunda bugün 

Avrupa genelinde bir serbesti vardır. Buna yönelik yasaklamaların 

olduğu ülkeden yapılan başvuruda ülkenin takdir yetkisini dar 

yorumlamaktadır. Bununla beraber Avrupa genelinde bir birlik 

olmayan konularda -eşcinsellerin evlat edinmesi gibi-takdir 

yetkisini daha geniş olarak değerlendirip uyuşmazlık konusu 

devlete daha fazla düzenleme serbestisi tanımaktadır. Avrupa 

geneli fikir birliğinin araştırılmasıyla beraber günün değişen 

koşullarına göre takdir hakkı da değişim gösterebilmektedir. Bu 

anlamda Avrupa geneli fikir birliği, evrimci yorum anlayışı ile 

takdir hakkı arasında uzlaşma sağlamaktadır34.  

                                                           
33 ATAKAN, Arda, “Avrupa İnsan Hakları Mahkemesi’nin Takdir Yetkisi 
Doktrinine İlişkin Bir İnceleme” Marmara Üniversitesi Hukuk Fakültesi 
Hukuk Araştırmaları Dergisi, Y. 2010, C. 16(3-4), s. 30-38. 
34 DZEHTSIAROU, Kanstantsin, “Does Consensus Matter? Legitimacy of 
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Bir diğer yönden evrimci yorum anlayışının Sözleşmeci 

devletler açısından sürpriz olmasını engellemektedir. Zira fikir 

birliğine bir günde ulaşılmamaktadır. Dolayısıyla Avrupa 

genelinde değişim olduğu öngörülebilir olmaktadır. Ancak Avrupa 

geneli fikir birliği kesin değildir. Günün koşullarına göre 

değişmektedir. Mahkeme günün koşullarına göre kararlarını revize 

etmektedir.  

Takdir hakkı ve Avrupa geneli fikir birliği arayışlarına daha 

fazla örnek verecek olursak yaşamın başlangıcına yönelik Avrupa 

genelinde fikir birliği yoktur. Bundan dolayı kürtaja izin verip 

vermeme konusunda devletlerin takdir hakkı geniştir35. Benzer 

şekilde kadının evlendikten sonra kendi soyadını taşımaya devam 

etmesi için yapılan başvuruda Mahkeme, Avrupa geneli fikir 

birliği olup olmadığını kontrol etmiştir. Türkiye’nin kadının kendi 

soyadını kullanmasını engelleyen tek Avrupa ülkesi olduğunu fark 

etmiştir. Bunun üzerine Türkiye’nin özel hayatla bağlantılı olarak 

ayrımcılık yasağını ihlal ettiğine karar vermiştir.36  

Bir başka örnek karar olarak, Birleşik Krallık’ta 

mahkumların oy kullanması tamamen yasaktır. Hirst/İngitere 

kararına konu olan bu durum Mahkeme tarafından Sözleşme’ye 

                                                           
European Consensus in the Case Law of the European Court of Human Rights”, 
Public Law Review, 2011, s. 534, 541.  
35 Vo v. France, 539224/00, 08.08.2004, §74 
36 Leventoğlu Abdulkadiroğlu v. Turkey, 7971/07, 28.08.2013. 
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aykırı bulunmuştur. Esasen Mahkeme Sözleşme’ye üye 

devletlerde ortak bir mutabakata varılmadığını ve devletin takdir 

hakkının geniş olduğunu kabul etmiştir. Ancak takdir hakkının 

yine de çok geniş olmayacağını her konuyu kapsamayacağını 

belirtmiştir. Bütün mahkumlara yönelik her konuda hiçbir şekilde 

oy hakkı tanınmamasının takdir hakkı kapsamında 

değerlendirilemeyeceğine karar vermiştir37.  

 

III. EVRİMCİ YORUMUN AİHM KARARLARINDAKİ 

GÖRÜNÜŞÜ 

Evrimci yorum anlayışı ve bu çerçevede takdir hakkından 

bahsederken Avrupa toplumundaki insan haklarına bakışın 

değişimiyle AİHM’nin kararlarında insan haklarına bakışın nasıl 

farklılaştığını da anlatmak gereklidir. Avrupa toplumunda, 2000 

yılından itibaren insan haklarına saygı ve toplumsal değişimlerde 

artma olmuştur.  AİHM de 2000 yılı öncesi ahlak ve özgürlükler 

konusunda daha muhafazakar bir yaklaşım sergileyip devletlere 

daha geniş takdir hakkı tanırken, 2000 sonrası daha fazla insan 

haklarını önemseyip uluslararası hukuk belgelerinin gelişimine 

paralel olarak devletlere daha az takdir hakkı vermeye başlamıştır. 

                                                           
37 Hirst v United Kingdom (Appl No. 74025/01) Judgment of 6 October 2005.  
§ 81,82 
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Özellikle eşcinsel ilişkilere yönelik toplumun bakışı daha 

özgürlükçü olmaya başlamıştır. Eşcinseller toplumda daha fazla 

kabul görmeye ve hak talep etmeye başlamışlardır. Mahkeme de 

değişen toplum yapısını dikkate alarak evrimci yorum ile 

eşcinsellerin yaptığı başvurularda onların haklarını daha 

destekleyici yeni kararlar vermiştir. Dolayısıyla kanaatimce, 

AİHM’nin evrimci yorumlarını net görebilmek adına eşcinsellerin 

başvurularına ilişkin verdiği kararlardan bahsetmek gereklidir.  

Bu kısımda öncelikle eşcinsel ilişkilerin Mahkeme 

tarafından tanınması talepleriyle alakalı yaşanan değişim 

incelenecektir. 1986 yılında AİHM’ye yapılan ilk başvurunun 

konusunu kadından erkeğe cinsiyet değiştirme ameliyatı olmuş bir 

transseksüel oluşturmuştur. Başvurucunun ameliyat masrafları 

devlet tarafından karşılanmıştır. Ancak ameliyat sonrasındaki 

cinsiyeti hükümet yetkilileri tarafından tanınmamıştır. Dolayısıyla 

özel hayat hakkının ihlal edildiğini iddia etmiştir. Ancak 

Mahkeme, doğum sertifikasının sonradan değiştirilmesinin 

oldukça zor olduğunu, pek çok problemi beraberinde 

getirebileceğini kabul etmiştir. Bu bakımdan cinsiyet değişiminin 

tanınmamasında kamusal menfaatin ağır bastığına karar vermiştir. 

Özel hayat hakkının ihlal edilmediğini söylemiştir38. Buna ek 

olarak Mahkeme, transseksüellerin yaşadığı sıkıntıların bilincinde 

                                                           
38 Rees v. United Kingdom, 9532/81, 17.10. 1986, §42. 
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olduklarını belirterek, toplumsal ve tıbbi gelişmelere göre uygun 

tedbirlerin incelenmeye devam edeceğini ifade etmiştir39.  

 Rees/ Birleşik Krallık kararından sonra Mahkeme, 

Cossey/Birleşik Krallık kararını incelemiştir. Önceki kararına 

benzer şekilde cinsiyet değiştirmenin devlet tarafından 

tanınmamasını hak ihlali olarak görmemiştir. Cinsiyet değiştirme 

ameliyatıyla diğer cinsin bütün biyolojik özelliklerinin 

edinilmediğini söylemiştir40. Ayrıca evlenme hakkının da ihlal 

edilmediğine karar vermiştir. Evlenme hakkı konusunun 

devletlerin takdir alanında bulunduğunu kabul etmiştir.  

 B./Fransa kararına gelindiğiyse Mahkeme, cinsiyet 

değişiminin tanınmamasının hak ihlali oluşturmayacağı yönünde 

önceki içtihatlarında küçük bir değişikliğe gitmiştir. Mahkeme, 

gerekçesinde İngiltere’de doğumdan itibaren bilgilerde hiçbir 

şekilde değişiklik yapılmadığını ancak Fransa’da bilgiler 

konusunda sürekli güncelleme yapıldığını söylemiştir. Buna göre 

Fransa kolaylıkla cinsiyet değişimini tanıyabilecektir. Yüksek 

kamu yararı bulunmamaktadır41.  

Benzer bir tanıma başvurusu X,Y,Z/Birleşik Krallık’tır. 

Kadından erkeğe cinsiyet değiştirme ameliyatı olan X ile bayan 

                                                           
39 Rees v. United Kingdom, 9532/81, 17.10. 1986, §47. 
40 Cossey v. United Kingdom, 10843/84, 27.09.1990,§40. 
41 B. v.France, 13343/87, 25.03.1992, §59-63. 



20 
 

Y’nin düzenli ve sürekli birlikteliklerinin hükümet yetkililerince 

tanınmamasına ilişkindir. Mahkeme, evlilik birliğini tanıyıp 

tanımamanın devletin takdir alanında olduğuna karar vermiştir. 

Ancak X ve Z’den yapay döllenme yoluyla olan Z arasında fiili 

aile bağının olduğunu kabul etmiştir42.  

Rees43 ve Cossey44 davalarının benzeri olarak Sheffield ve 

Horsam/Birleşik Krallık başvurusunda Mahkeme, farklı bir 

yaklaşım göstermesi için herhangi bir neden olmadığını 

söylemiştir. Sözleşmeci devletler açısından transseksüellik 

konusunda kabul edilen genel bir yaklaşımın olmadığına ve 

karmaşık, bilimsel, hukuki, ahlaki ve sosyal sorunlara yol açmaya 

devam ettiğine değinmiştir45. Dolayısıyla Sözleşme’nin herhangi 

bir maddesinin ihlal edilmediğine karar vermiştir. Ancak yine de 

transseksüellik olgusunun toplumsal kabul görmesi ve ameliyat 

olan transseksüellerin karşılaştığı sorunların çözümlenmesi 

bakımından Sözleşmeci devletlerin inceleme yapması gerektiğini 

kaydetmiştir46.  

2002 yılına gelindiğinde Mahkeme açısından önemli bir 

                                                           
42 X,Y,Z V. United Kingdom, 21830/93, 22.04.1997,§37. 
43 Rees v. United Kingdom, 9532/81, 17.10. 1986. 
44 Cossey v. United Kingdom, 10843/84, 27.09.1990. 
45 Sheffield and Horsham v. United Kingdom, 31-32/1997/815-816/1018-1019, 
30.07.1998,§58. 
46 Sheffield and Horsham v. United Kingdom,§60. 
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dönüm noktası olmuştur. Mahkeme, transseksüellerin ameliyat 

sonrası cinsiyet değiştirme taleplerini devletlerin takdir alanında 

olduğunu söylemekteydi.  Goodwin/İngiltere47 ve I/İngiltere gibi 

kararlarla Mahkeme, özel hayat hakkı kapsamında 

transseksüellerin ameliyat sonrası cinsel kimliğinin kamu 

belgelerinde değiştirilmesi konusunda devletlerin sorumluluğunun 

bulunduğunu kabul etmiştir. Bunun yanında cinsiyet değişiminin 

tanınmamasından dolayı kişinin eski cinsiyetinden birisiyle 

evlenememesini de evlilik hakkının ihlali olarak görmüştür. Sebep 

olaraksa, sözleşmeci devletlerin geneli bakımından değişen 

şartların değerlendirilmesi gerektiğini belirtmiştir. Diğer bir 

deyişle, Mahkemenin önceden verdiği kararlardan bugüne Avrupa 

genelinde çok önemli değişiklikler olmuştur. Mahkeme, günün 

şartlarına göre genele göre değerlendirme kriterlerinde esnekliğe 

sahiptir. Ayrıca artık Avrupa genelindeki konuyla alakalı 

uluslararası sözleşmeleri referans alarak değerlendirmesini 

yapmaktadır48.  

Eşcinsel birliktelikler ile ilgili diğer bir sorun, -aile- olarak 

tanınmamaları ve bundan dolayı karşılaştıkları hukuki sosyal 

problemlerdir. Mahkeme tarafından 2000 öncesi verilen kararlarda 

eşcinsel birliktelikler aile hayatı kapsamında ele alınmamıştır. 

                                                           
47 Christine Goodwin v. United Kingdom, 28957/95, 11.07.2002. 
48 I. V. United Kingdom, 25680/94, 11/07/2002,§64. 
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Başvurucuların aralarındaki bağların sıkılığı ve birlikte yaşam 

sürmeleri dikkate alınmaksızın aile olarak kabul edilmiyorlardı. Bu 

konuda devletlere geniş takdir hakkı verilmekteydi. Ancak 

aralarındaki eşcinsel ilişkinin özel hayat çerçevesinde ele alınması 

gerektiği ifade edilmekteydi.  

Eşcinsel ilişki yaşayan çiftlerle ilgili Mahkeme’ye yapılan 

başvuruların bir kısmı taraflardan birinin ölümüyle kalan kişinin 

heteroseksüel evliliklerde tanınan hakların tanınmaması sebebiyle 

yapılmıştır. S./Birleşik Krallık  komisyon kararında49 lezbiyen bir 

ilişki yaşayıp, ilişkide kadın ve erkek olarak rol  paylaşımı yapan 

çiftten birinin ölümüyle diğer çiftin kira sözleşmesinin sona 

erdirilmesiyle ilgili olan başvuru Komisyon tarafından kabul 

edilemez bulunmuştur. Zira her ne kadar kişilerden biri erkek 

diğeri kadın rolünü üstlense de aile olmadıklarını, aile bağı 

olmadığı için de başvuru konusu evin aile konutu teşkil 

etmeyeceğine karar vermiştir.  

Aynı şekilde Mata Estevez/İspanya Komisyon kararında 

ölen partnerinin maaşını almak için başvuru yapan kişinin 

başvurusu kabul edilemez bulunmuştur. Ancak Komisyon, 

kararında Sözleşmeci devletler tarafından homoseksüel evliliklerin 

sosyal ve hukuki olarak tanınması yönünde bir eğilim olduğunu 

                                                           
49 S. v. The United Kingdom, 11716/85, 14.05.1986. 
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kabul etmiştir. Ancak henüz çok düşük bir oranda olduğu için, 

Sözleşmeci devletlerin bu konuda ortak bir mutabakata 

varmadıklarını ifade etmiştir. Bundan dolayı yine, Sözleşmeci 

devletlere homoseksüel evliliklerin aile olarak tanınması takdir 

hakkı bırakmıştır50.  

Homoseksüel ilişkilerin aile kapsamında 

değerlendirilmemesinin getirdiği sonuçlardan biri göçmenlik 

haklarından faydalanamamaktır. X. ve Y./Birleşik Krallık 

başvurusunda homoseksüel ilişki yaşayan başvurucular aile 

kapsamında değerlendirilmediği için başvuruculardan biri 

göçmenlik haklarından faydalanamamıştır. Komisyon 

başvurucuların aralarındaki homoseksüel ilişkinin özel hayat 

kapsamında değerlendirileceğine ancak aile teşkil etmediklerine 

dolayısıyla başvurunun kabul edilemez bulunmasına karar 

vermiştir51.  

EB/Fransa kararıyla Mahkeme içtihat değişikliğine 

yönelmeye başlamıştır. EB/Fransa kararının konusu lezbiyenin 

Fransız yetkilerince evlat edinmek istemesinin reddedilmesidir. 

Zira aile içinde babayı simge eden kimse bulunmamaktadır. 

Mahkeme, başvurucuyu incelediğinde bunun bir bahane olarak 

başvurucunun homoseksüel oluşundan dolayı kullanıldığını 

                                                           
50 Mata Estevez v. Spain (Admissibility), 56501/00, 10.05.2001. 
51 X and Y v. The United Kingdom, 9369/81, 03.05.1983. 



24 
 

söylemiştir. Başvurucu, seksüel yöneliminden dolayı ayrı 

muameleye maruz bırakılmıştır. Farklı muamele objektif ve 

mantıklı bir nedene dayanmamaktadır. Mahkeme benzer konudaki 

önceki kararında Avrupa genelinde bir mutabakat olmadığı için 

devletlerin geniş takdir hakkı olduğunu kabul etmiştir52. Ancak bu 

kararda seksüel kimlik konusunun söz konusu olduğu yerlerde 

farklı muamele için  ikna edici ve geçerli nedenlerin olması 

gerektiğini söylemiştir53. Fransa hükümeti önemli sebebi 

kanıtlamak zorundadır. Mahkeme, Sözleşmeci devletler açısından 

tek başına homoseksüellerin evlat edinmesi bakımından 

mutabakata vardığını tespit etmiştir. Bundan dolayı Fransa’ya bu 

konuda takdir hakkı bırakmamıştır. Özel hayat hakkıyla bağlantılı 

olarak ayrımcılık yasağı bakımından ihlal olduğu kararına 

varmıştır.  

  2010 yılına gelindiğinde Schalk ve Kopf, P.B. ve J.S. 

kararları ile Mahkeme, eşcinsel birliktelikleri aile olarak kabul 

etmeme yönündeki kararını değiştirmiştir. Sürekli birlikte olan sıkı 

bağlara sahip çiftlerin heteroseksüeller gibi aile kapsamında 

değerlendirilmesine karar vermiştir. 54Mahkeme, bu konuda ilk 

verdiği kararlardan bugüne Avrupa Konseyi’ne üye devletlerin 

                                                           
52 Frette v. France, 36515/97, 26.02.2002. 
53 EB v. France,43546/02, 22.01.2008, §91. 
54 Schalk and Kopf v. Austria, § 94; P.B. and J.S. v. Austria, 18984/02, 
22.07.2010, § 30. 
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eşcinselliğe bakışının değiştiğini ifade etmiştir. Avrupa Birliği 

hukukunda da eşcinsel birlikleri tanıma konusunda bir mutabakata 

varıldığını söylemiştir55. Buna göre koşullar değiştiğinden artık 

eşcinsel birliktelikleri “aile” olarak görmek gereklidir56.  

 2013 yılında karar verilen X and Others/Avusturya 

başvurusu ise evlat edinmenin homoseksüel çiftlere sağlanmaması 

üzerinedir. Mahkeme homoseksüel çiftleri de aile kapsamında 

kabul etmesiyle heteroseksüel çiftlere sağlanan evlat edinme 

hakkının sağlanmamasının özel hayat hakkını ihlal eder nitelikte 

bulmuştur. Bununla bağlantılı olarak ayrımcılık yasağının ihlal 

edildiğine karar vermiştir57.  

SONUÇ 

 Sonuç olarak, AİHM hakimleri özellikle eşcinsellere ilişkin 

kararlarda görüldüğü üzere zamanla daha özgürlükçü olmuş ve 

değişen toplum yapısına uygun kararlar vermiştir. Kararlarını 

verirken toplumun yaşantısını, kültürünü, inanışlarını dikkate 

almıştır. Toplumun sosyal faydasını gözeterek başvuruları 

sonuçlandırmaya çalışmıştır. Toplumdaki sosyal, ekonomik, dini 

değişimleri de gözardı etmemiştir. Toplumdaki gelişmelere paralel 

                                                           
55 Schalk and Kopf v. Austria, § 93; P.B. and J.S. v. Austria, § 29. 
56 Schalk and Kopf v. Austria, § 94; P.B. and J.S. v. Austria, §30. 
57 X and Others v. Austria, 19010/07, 19/02/2013, § 153. 
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olarak Sözleşmeyi yeniden yorumlayarak sosyal faydanın 

sağlanması yönünde kararlar vermeye çalışmıştır. Bunu yaparken 

de evrimci yorum anlayışı çerçevesinde takdir hakkı, Avrupa 

geneli fikir birliği gibi kavramlar oluşturmuştur. AİHM 

içtihatlarında farklı kavramlarla yer alan ve evrimci yorum olarak 

adlandırdığımız yöntem ise Amerikan realistleri tarafından hukuk 

felsefesinde yeni bir anlayış olarak savunulmuştur. AİHM’nin tam 

olarak Amerikan realistlerinin düşüncelerinden etkilendiğini ve 

uyguladığını iddia etmek elimizdeki veriler sınırlı olduğundan 

güçtür. Ancak Amerikan realistlerinin düşüncelerinin AİHM 

kararlarında somutlaştığını görmekteyiz. AİHM’nin evrimci 

yorum ile verdiği kararlarla Amerikan realistlerinin düşünceleri 

bağdaşmaktadır. Amerikan realizminde sosyal fayda anlayışı 

AİHM kararlarında da benzer şekilde görülmektedir.  
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THE RIGHT TO WORK OF ALIENS UNDER 

INTERNATIONAL PROTECTION IN TURKEY 

Kazım Çınar1 

 

Abstract 

As one of the most important fundamental rights, the right 

to work is supposed to be provided to all people. However funda-

mental rights and freedoms can be restricted to foreigners in ac-

cordance with international law and by means of laws in Turkish 

law as well as world practice.  In this respect, the right to work of 

forced migrants in Turkey has been restricted from various aspects, 

too. Taking the fact that the Turkish geography has faced too many 

forced migrants in several years into consideration, the importance 

of labor market regulation considering those aliens has increased. 

That’s why there has emerged several new regulations including 

law and regarding by-laws. In this paper, the categorization of 

forced migrants in Turkey has been explained just after the legal 

basis for restrictions of the work of aliens in general set forth. Then 

the types of work permits for aliens in Turkey has been discoursed 

because aliens are supposed to have a work permit in general which 

in turn means they do not have a direct access to Turkish labor 

                                                           
1 Research Assistant in the Department of Private International Law, Istanbul 
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market. After that the paper focuses on the work of forced migrants 

for both international protection status holders including refugees, 

conditional refugees, secondary protection and temporary status 

protection holder. The paper has been concluded with the author’s 

personal opinions. 

Keywords: the right to work, forced migrants, interna-

tional protection, temporary protection, work permit 

 

I. Introduction 

A. The Right to Work in General 

The citizenship has mostly been defined as the legal and 

political connection between an individual and state2. Because of 

the said connection, a relation regarding rights and obligations 

emerges between them. The concept of “alien” has been built on 

the notion of citizenship. Though several terms are used to identify 

those who are not a citizen,3 Turkish law identifies the aliens as 

                                                           
2 GÜNGÖR, Gülin, Tabiiyet Hukuku (Law of Nationality), Ankara, 2016, p.1; 
NOMER, Ergin, Türk Vatandaşlık Hukuku (Turkish Citizenship Law), An-
kara, 2017, p.3.  About that citizenship states a belonging, please also see ER-
DEM, Bahadır, Türk Vatandaşlığı Hukuku (Turkish Citizenship Law), İstan-
bul, 2017, p.1. In order for the doctrinal ideas about the legal nature of citizen-
ship within the historical process please see DOĞAN, Vahit, Türk Vatandaşlık 
Hukuku (Turkish Citizenship Law), Ankara, 2017, p.9-12. 
3 The terms used sometimes contradict with each other, for some examples 
please see ÇİÇEKLİ, Bülent, The Legal Position of Turkish Immigrants in 
the European Union, Ankara, 1998, p.127 ff.  
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those who do not have a citizenship connection with Turkish 

State4. In this regard, refugees, stateless(heimatlos) and other mi-

grants are legally aliens.  

The right to work is one of the universal human rights5. In 

many international legal documents, that fundamental rights must 

be provided to all people and equally6. Similarly the right to work 

has been entitled to all people in Turkey according to Article 49 of 

the Turkish Constitution7. However as emphasized in Article 16 of 

the Constitution, fundamental rights and freedoms can be restricted 

to foreigners in accordance with international law and by means of 

                                                           
4 Law on Aliens and International Protection, OJ. 11/4/2013, I.28615. 
5 DOĞAN, Vahit, Türk Yabancılar Hukuku (Turkish Law of Aliens), Ankara, 
2017, s.195. Because of the said proposition, the right to work has been exam-
ined under public rights. However the right to work also generates reciprocal 
rights and obligations in private law. ÇELİKEL, Aysel / ÖZTEKİN GELGEL, 
Günseli, Yabancılar Hukuku (Law of Aliens), İstanbul, 2017, p.180-181. In 
order for the classification of the rights and freedoms of the aliens, also see 
BERKİ, Osman Fazıl, Devletler Hususi Hukuku I - Tabiyet ve Yabancılar 
Hukuku (Private International Law – Law of Nationality and Aliens), Ankara, 
1966, p.155-203. 
6 For instance; 1966 International Covenant on Economic, Social and Cultural 
Rights (Article 6 in particular), International Convention on the Protection of 
the Rights of All Migrant Workers and Members of their Families (New York, 
18 December 1990), the conventions of International Labor Organization. How-
ever, many of the international conventions include escape clauses that allow 
states to make different regulations for citizens and those who are not citizens. 
ÇİÇEKLİ, Bülent, Yabancılar ve Mülteci Hukuku (Law of Aliens and Refu-
gees), Ankara, 2016, p.53. 
7 An English version of Turkish Constitution is available at 
https://global.tbmm.gov.tr/docs/constitution_en.pdf.  
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laws. In respect to this, the aliens’ right to work in Turkey has been 

restricted from various aspects8.  

B. The Right to Work for Aliens 

In order for aliens to be able to legally work in Turkey; they 

in principle 1) should have the entrance conditions to enter the 

state; 2) should take a work permit and 3) should work on occupa-

tions that are not forbidden to them9. 

The principal law on aliens’ right to work in Turkey is the 

Law on the International Labor Force-Law No.6735-10 which is 

fairly fresh. The said law was published in the Official Gazette on 

August 13, 2016. The latter law makes important changes to the 

work permit system in Turkey and according to Article 27/7, the 

former law, the Law on Work Permits of Foreigners-Law 

No.4857- has been abolished. The Law on the International Labor 

                                                           
8 No doubt the said restrictions have important justifications. The works of aliens 
may be restricted with the reasons such as public security, public interest, public 
health in accordance with the economic conditions of the state. Mostly Lausanne 
Agreement and the following bilateral agreements identified the legal scope of 
the works of aliens in Turkey. ÇELİKEL/ ÖZTEKİN-GELGEL, p.181-182. 
9 ERKEN, Baki, “Uluslararası İşgücü Kanunu Çerçevesinde Türkiye’de 
Yabancıların Çalışması” (The Work of Aliens Under International Labor Force 
Law) TİSK Akademi, V.11, N.22, 2016, p.385; ÇİÇEKLİ, p.107-108. 
10  OJ 13.08.2016, I.29800. 



35 
 

Force (hereinafter referred as ILF) has pieced together the regula-

tions about aliens’ work in Turkey11. Moreover new arrangements 

were done and new organizations were founded with this law, 

which have been seen a necessity. On the other hand, there is still 

not any new by-law which enlighten in case there occurs an ambi-

guity in practice even though around half a year has passed. 

C. The Importance of the Issue 

As a result of conditions in the region and national policy, 

Turkey has been one of the top countries that have millions of peo-

ple displaced from their countries. In particular the number of Syr-

ians which are around 3 millions even in terms of the registered12 

shows the severity of the case and those statistics inevitably 

changes the demographical and social structure of the society as 

well as the attitudes of the Turkish residents to those people. The 

continuing civil war and regional disorder enforce the country to 

make new regulations for them. In this context, the right to work 

for aliens under international protection has been re-regulated for 

                                                           
11 ERKEN, p.387. Before the said law, -International Labor Force Law- it had 
been criticized that the work permits given by various authorities was carrying 
several problems. For example, it was claimed that it prevented to form a healthy 
database, the unfair competition could not be prevented, it caused an unrecorded 
economy.  ARSLAN, Hakan, “Türkiye’de Yabancıların Çalışma Rejimi”(The 
Working Regime of Aliens in Turkey) Çimento İşveren, V.22, N.5, 2008, p.5. 
12 The data has been taken from the UNCHR website. For the detailed infor-
mation please visit http://data.unhcr.org/syrianrefugees/country.php?id=224  
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several times for 2 years. In August 2016, the new law on foreign-

ers’ right to work, which is fairly comprehensive, with the law 

number 6735 entered into force. In this paper, the right to work of 

aliens under international protection and temporary protection sta-

tus according to Turkish International Labor Force Law and other 

related sub-regulations will be examined. 

II. The Categorization of Aliens in terms of Forced 

Migration 

A. The Concept 

As was stated above, aliens are mostly defined those who 

does not have a citizenship connection with the state in which 

he/she is located. An alien can be either a real person or a legal 

person. In this respect, the scope of aliens is wide-ranging, which 

includes refugees, migrants and those who have lost the citizenship 

of that state. Some groups of aliens have special legal statuses 

which enable them to enjoy more privileged rights and sometimes 

to face extra restrictions. The people that benefit from international 

protection based on compulsory international migration are the ex-

ample that comes to mind firstly. Regarding statuses have been 

regulated by the Law on Aliens and International Protection (here-

inafter referred as AIP), Law No.6458, sub-regulations and some 

international conventions. 
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B. Refugees 

The term refugee has being used to identify all people that 

displaced from their country by force in everyday language. How-

ever, the legal meaning of the term is far narrower than the used. 

In terms of law of refugee, the main legal source is the Convention 

Relating to the Status of Refugees, also known as the 1951 Geneva 

Convention.13 Article 1 of the latter has defined the term in a de-

tailed way. Apart from this, 1967 Protocol Relating to the Status 

of Refugees, also known as the 1967 New York Protocol has 

changed the definition slightly. According to the Convention with 

the change by the Protocol, the term “refugee” shall apply to any 

person who is outside the country of his nationality owing to well-

founded fear of being persecuted for reasons of race, religion, na-

tionality, membership of a particular social group or political opin-

ion and is unable or, owing to such fear, is unwilling to avail him-

self of the protection of that country; or who, not having a nation-

ality and being outside the country of his former habitual residence 

as a result of such events, is unable or, owing to such fear, is un-

willing to return to it. Furthermore because of the reservation Tur-

key made, only the people coming from Europe and having the 

                                                           
13 In order for a detailed and official information please visit http://www.un-
hcr.org/1951-refugee-convention.html  
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above-mentioned conditions can be given the status of refugee. 

The same approach has been accepted by the internal law, AIP. 

C. Conditional Refugees 

The status of conditional refugee has been regulated by Ar-

ticle 62 of AIP. According to this, a person who as a result of 

events occurring outside European countries and owing to well-

founded fear of being persecuted for reasons of race, religion, na-

tionality, membership of a particular social group or political 

opinion, is outside the country of his nationality and is unable or, 

owing to such fear, is unwilling to avail himself or herself of the 

protection of that country; or who, not having a nationality and 

being outside the country of former habitual residence as a result 

of such events, is unable or, owing to such fear, is unwilling to 

return to it, shall be granted conditional refugee status upon com-

pletion of the refugee status determination process. The actual dif-

ference between refugees and conditional refugees is their geo-

graphic roots of persons who apply to international protection. 

D. Secondary Protection 

Another international protection type that is regulated un-

der AIP is ‘secondary protection’. According to the Article 63 of 

the law, the first issue to be able to have the latter status is to be 

neither qualified as a refugee nor as a conditional refugee. In addi-

tion secondary protection can be provided to those who would a) 
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be sentenced to death or face the execution of the death penalty; b) 

face torture or inhuman or degrading treatment or punishment; c) 

face serious threat to himself or herself by reason of indiscriminate 

violence in situations of international or nationwide armed con-

flict; if they returned to the country of origin or country of former 

habitual residence. 

E. Temporary Protection 

Temporary protection has initially been regulated by Arti-

cle 91 of AIP. In addition, upon the serious number of the forced 

migrants, a specific regulation – The Temporary Protection Bylaw- 

has been issued in October 2014.14 This status is in principle has 

established for foreigners who have been forced to leave and can-

not return to their country they left, and have arrived at or crossed 

the borders of Turkey in a mass influx situation seeking immediate 

and temporary protection, in practice mostly for Syrians.15 In fact 

this status is not a part of international protection because it has 

                                                           
14 OJ, 22.10.2014, I.29153. 
15 Some studies about the legal positions of Syrians in Turkey are; EKŞİ, Nuray, 
“Türkiye’de Bulunan Suriyelilerin Hukuki Statüsü”(Legal Status of Syrians 
Placed in Turkey) Legal Hukuk Dergisi, N.119, 2012. TOPAL, Ahmet Hamdi, 
“Geçici Koruma Yönetmeliği ve Türkiye’deki Suriyelilerin Hukuki Statüsü” 
(By law on Temporary Protection and Legal Status of Syrains in Turkey) 
İstanbul Medipol Üniversitesi Hukuk Fakültesi Dergisi, V.2, N.1, 2015; 
KAYA, İbrahim / YILMAZ EREN, Esra, Türkiye’deki Suriyelilerin Hukuki 
Durumu, Arada Kalanların Hakları ve Yükümlülükleri (Legal Status of Syrians 
in Turkey- The Rights and Obligations of Those Who Stay in the Middle), 
SETA Reports, 2015. 
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been regulated separately from international protection in both AIP 

and the regarding by-law. The distinguishing points for the said 

status are ‘a mass influx’ and ‘immediate protection’. For instance 

secondary protection is not an immediate and temporary tool. Tem-

porary protection identification document to those whose registra-

tion proceedings are completed will be issued by Governorates. 

This document grants to them the right to stay in Turkey. However, 

it will not be deemed to be equivalent to a residence permit or doc-

uments which substitute residence permits. Similarly it shall not 

grant the right for transition to long term residence permit or its 

duration shall not be taken into consideration when calculating the 

total term of residence permit durations and shall not entitle its 

holder to apply for Turkish citizenship. (Art. 25 of the By-law) 

 

III. The Work Permits in Turkey 

A. Periodical Work Permit 

Periodical work permit is the basic work permit and the 

most-given one.16 In principle, initially a work permit for maxi-

mum one year shall be granted to the foreigner at the first appli-

cation. If the duration of the job or service contract is less than 

                                                           
16  Detailed statistics are available in The Official Report on Work Permits of 
Foreigners, 2015 Report, at 
https://www.csgb.gov.tr/media/3209/yabanciizin2015.pdf  
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one year, work permit will be given for the time determined in 

the contract. The applicable time-extensions for periodical work 

permit are as follows: At the first extension application, a work 

permit for maximum two years and maximum three years in the 

following applications can be granted for the same employer. 

However, applications to be employed by a different employer 

shall be evaluated as it is the first application, which in turn 

means maximum one-year work permit will be given. The regula-

tion regarding times for work permits is almost the same with the 

former law, however the condition of “being dependant to the 

same employer” is new.  

B. Indefinite Work Permit 

Indefinite work permit allows foreigners to work in Turkey 

without any time restriction. The groups that can apply to indefi-

nite work permit in Turkey are 1)those who have long-term resi-

dence permit17 and 2) those who had legal work permit for at least 

8 years uninterruptedly. However, being in the stated groups does 

                                                           
17 In order to have long-term residence permit in Turkey one a) has to stay in the 
state at least 8 years uninterruptedly b) must not have received social assistance 
in the past three years; c) has to sufficient and stable income to maintain them-
selves or, if any, support their family; d) has to be covered with a valid medical 
insurance; d) must not to be posing a threat to public order or public security. 
However, for foreigners who are considered appropriate for a long-term resi-
dence permit due to meeting the conditions determined by the Migration Policies 
Board, the conditions stated above may not applied, except not posing a threat 
to public order or public security. AIP Art..42-43; Governing Regulation of AIP, 
Art. 40. 
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not automatically extinguish the discretion of the national authori-

ties, in other words, that does not entitle an absolute right to aliens. 

In order for one to have 8-year-legal work permit, he or she 

has to apply for extension at least three times because a person can 

apply to indefinite work permit after the time of 1+2+3+(at least) 

2 years. ‘Uninterruptedly’ means that the foreigner does not spend 

more than six months outside of Turkey. Spending less than six 

months do not interrupt the legal employment period of the for-

eigner but that period which the foreigner is outside of Turkey are 

not considered in context of legal employment period.18 

C. Independent Work Permit 

Independent work permit enables aliens to work in Turkey 

without being dependant to an employer. In the ILF, it has been 

defined as the work permit which allows foreigners to work in their 

name and account in Turkey. In fact the work permits stated above 

are dependant work permits because they are given based on an 

employer. In the former law, Law No.4817, the condition of ‘hav-

ing resided five years legally and uninterruptedly’ were required in 

order to be able to apply for independent work permit. However 

the said condition has been abolished by ILF, instead the qualifi-

cation of the foreigner and the contribution to national economy 

                                                           
18 ARSLAN, p.12. 
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has been featured.19 In this context, it has regulated that foreigners 

who are members of a profession can be granted independent work 

permit provided that they meet the special conditions specified in 

other laws. Besides it is worth underlining that independent work 

permits are granted for a definite period of time without time lim-

itation specified in Article 10 of ILF. 

D. Exceptional Work Permit 

A number of groups that are stated by laws for several 

reasons can be granted work permit exceptionally regardless of 

limitations about application, time, the evaluation and rejection of 

application. The doctrine calls this the exceptional work permit.20 

According to the Preamble of ILF, the stated privileges have been 

granted to those foreigners for their importance or statuses or by 

virtue of specific provisions of their work and stay in accordance 

with regarding laws. The foreigners who can be granted work 

permit exceptionally are as follows:  

a) Those who are evaluated as qualified labour according 

to their education, wage, professional experience, contribution in 

science and technology and similar traits, 

                                                           
19 ERKEN, p.388. 
20 ÇİÇEKLİ, p.117-119; ÇELİKEL/ÖZTEKİN-GELGEL, p.198-199, DOĞAN, 
p.212. 
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b) Those who are evaluated as qualified investor according 

to their contribution in science and technology, investment or ex-

port level, size of the employment they will provide and similar 

traits, 

c) Those who are employed in a project carried out in Tur-

key for a temporary period, 

d) Those who are reported to be of Turkish origin by the 

Ministry of Internal Affairs or Ministry of Foreign Affairs, 

e) Citizens of the Turkish Republic of Northern Cyprus, 

f) Citizens of an EU member states, 

g) Holders of international protection status, conditional 

refugee status, temporary protection or stateless or human traffick-

ing victim who are benefiting from victim support process in ac-

cordance with the Law no 6458, 

h) Those who are married with a Turkish citizen and living 

with his/her spouse in Turkey within marriage union, 

i) Those who are working in the representations of foreign 

states and international organizations in Turkey without diplomatic 

immunity, 

j) Those who are coming to Turkey for scientific, cultural, 

artistic or sportive purposes with international success in his/her 

field, 
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k) Cross-border service providers. 

IV. The Right to Work of Aliens That are Forced 

Migrants 

As can be seen in the list of groups that can be granted ex-

ceptional work permit; holders of international protection status, 

conditional refugee status, temporary protection or stateless or hu-

man trafficking victim who are benefiting from victim support pro-

cess in accordance with the Law no 6458, can be granted work 

permit exceptionally regardless of limitations about application, 

time, the evaluation and rejection of application, according to Ar-

ticle 16/1-f of ILF. Besides this law, in order for forced migrants’ 

right to work in Turkey, the governing regulation of former (an-

nulled) the law no.4817, above-mentioned Temporary Protection 

By-law, the By-law on The Work of Persons Provided Temporary 

Protection and the By-law on the Work of Persons Having Inter-

national Protection Application and International Protection Status 

need to be taken into consideration. 

A. International Protection 

As was mentioned above, international protection refers to 

the statuses of refugee, conditional refugee and secondary protec-

tion. On the other hand, in terms of the work conditions in Turkey, 

it is feasible to make categorization of international protection sta-
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tus as a) those who have applied to one of the international protec-

tion status but not finally decided by competent authorities; b) ref-

ugees; c) conditional refugees and d) secondary protection holders. 

The basic legal documents for international protection status hold-

ers’ work in Turkey are AIP (Art. 89) and the By-law on the Work 

of Persons Having International Protection Application and Inter-

national Protection Status. The latter is published in the OJ and 

entered into force in April 2016. However especially for refugees, 

several international conventions need to be taken into considera-

tion. 

1. Applicants 

Those who have applied to one of the international protec-

tion status but not finally decided to be given one of them are here-

inafter referred as applicant in short in accordance with the legal 

definition stated in AIP and concerning By-law. Initially it should 

be noted that the applicants are expected to have a work permit 

which in turn means they do not have a direct access to Turkish 

labor market. Second important point is that the applicants cannot 

apply for work permit directly; instead they may apply after six 

months following the application date of an international protec-

tion status.(Art.6/3 the By-law) If the competent authority deter-

mines that there has not been six months after the international pro-
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tection application, the work permit recourse will be denied. More-

over, applicants should apply to work permit with their identity 

card granted by competent authorities. If the validity period of the 

mentioned identity cards expired or there are less than 30 days for 

expiration, the application is expected to be denied.(Art.11/b the 

By-law) Although an applicant has a work permit, this situation do 

not enable him/her to apply to work for another employer or work 

independently unless otherwise he/she has the said identity 

card.(Art.6/2 the By-law) 

Applicants might be imposed an obligation to settle in a 

certain city. If such a person applies for work permit outside of the 

certain city, the Ministry of Labor and Social Security, as the com-

petent authority to give work permit, the opinion of Ministry of 

Internal Affairs is taken. In case the Ministry of Internal Affairs 

presents a negative opinion about the applicant in terms of above-

mentioned context, the application for work permit and time ex-

tension are supposed to be denied.(Art.11/ç the By-law).  

2. Refugees 

For refugees’ working, there have been several interna-

tional documents that include the right to work. One of them, 

which are significant, is Article 17 of 1951 Geneva Convention, 

which states that the Contracting State shall accord to refugees 

lawfully staying in their territory the most favourable treatment 
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accorded to nationals of a foreign country in the same circum-

stances, as regards the right to engage in wage-earning employ-

ment. The similar regulations can be found in Article 18 which is 

about independent working and 19 of the Geneva Convention. In 

Turkey, especially the groups of people that are related with Turk-

ish roots and qualified aliens have special opportunities about work 

and stay. Concordantly refugees have been given the right to direct 

entrance to internal labor system in national law.  

According to Art. 89 of AIP, the refugee upon being 

granted the status, may work independently or be employed, with-

out prejudice to the provisions stipulated in other legislation re-

stricting foreigners to engage in certain jobs and professions. The 

same provision has placed in Art.4/1 of the By-Law. The identity 

document of refugees also substitutes for a work permit, which will 

be written on the document. On the other hand access of the refu-

gee to the labor market may be restricted for a given period, where 

the situation of the labor market and developments in the working 

life as well as industry-specific and economic conditions regarding 

employment necessities, in agriculture, industry or, service sectors 

or a certain profession, line of business or, administrative and ge-

ographical areas. This provision aims to enable the government to 

control international labor in the country. That’s why the Ministry 

of Internal Affairs are informed about the current situation includ-
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ing the city in which refugees work, the jobs refugees do, the sec-

tors refugees work, whether they work dependent or independ-

ent.(Art.4/4 the By-law) However, such restrictions shall not apply 

to those who have been residing in Turkey for three years; are mar-

ried to Turkish citizens; or, have children with Turkish citizenship. 

The latter is fully in conformity with Art. 17/2 of the Geneva Con-

vention. 21 

3. Conditional Refugees 

Conditional refugees can also be granted exceptional work 

permit. However upon being granted the status, they directly do 

not have a right to have work permit. In fact mostly conditional 

refugees and applicants are considered in a similar way. That’s 

why there might be found similar restriction including a time lim-

itation to apply. The said restriction is that a conditional refugee 

may apply for a work permit after six months following the appli-

cation date of an international protection claim. It should be added 

that having a valid work permit do not enable an absolute right to 

                                                           
21 Second paragraph of Article 17 states that in any case, restrictive measures 
imposed on aliens or the employment of aliens for the protection of the national 
labor market shall not be applied to a refugee who was already exempt from 
them at the date of entry into force of this Convention for the Contracting State 
concerned, or who fulfils one of the following conditions: (a) He has completed 
three years’ residence in the country; (b) He has a spouse possessing the nation-
ality of the country of residence. A refugee may not invoke the benefits of this 
provision if he has abandoned his spouse; (c) He has one or more children pos-
sessing the nationality of the country of residence. 
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stay in Turkey for those aliens.(Art.5/2 the By-law) As an excep-

tion applicants and conditional refugees working in the seasonal 

agriculture and animal husbandry sectors are exempted from work 

permit.(Art.9/1 the By-law) 

Taking some humanitarian concerns into consideration 

about a minimum wage limit has been determined. According to 

Art. 17 of the By-Law, applicants and conditional refugees cannot 

be paid a salary under the legal minimum wage. The said wage was 

1404.06 TL in 2017.22 

4. Secondary Protection Holders 

Holders of secondary protection status are mostly evaluated 

with the status of refugees. Just like refugees, the holders of sec-

ondary protection may work independently or dependently to an 

employer after being granted the status. The identity document 

shall also substitute for a work permit. It is worth underlying that 

the mentioned opportunity does not prejudice to the provisions 

stipulated in other legislation restricting foreigners to engage in 

certain jobs and professions. 

 

 

                                                           
22  Ministry of Labor and Social Security, Minimum Wage, see at 
https://www.csgb.gov.tr/home/Contents/Ista tistikler/AsgariUcret  
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5. The Procedure 

The applications for work permit for applicants and inter-

national protection status holders are done by means of e-devlet (e-

government) portal which is an electronic portal that may be used 

for many legal actions regarding the government. The related doc-

uments about the foreigner and the employer are supposed to be 

uploaded and then sent to the Ministry of Labor and Social Secu-

rity. Any demand for time extension is also done via e-devlet portal 

but the request should be done before the end of former work per-

mit’s time limit. However one may continue to work under the 

same employer from the date of time extension application till the 

result of application provided that the application is docu-

mented.(Art.8/4 the By-law) That there has been a deportation de-

cision which is final in conformity with AIP is a reason for an ap-

plication to be denied.23 

Having missing documents is not a direct cause of rejec-

tion. In case there are some missing documents in the application, 

the applicant is informed about it and requested to complete the 

necessary documents. The legal time for completion is 15 days. If 

                                                           
23 For detailed information about deportation in Turkish law please see KUŞCU, 
Döndü, Yabancılar ve Uluslararası Koruma Kanunu Hükümleri Uyarınca 
Yabancıların Sınır Dışı Edilmeleri (Deportation of Foreigners According to 
Provisions of Law on Aliens and International Protection), İstanbul, 2017. 
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the latter not completed within the time limit stated by the Minis-

try, the application would be denied. (Art.12 the By-law) 

Public benefit associations in accordance with Law of As-

sociations24 and tax-exempt endowments in accordance with Law 

on Recognition of Tax Exemption to Endowments25 may employ 

international protection status holder provided that they work on 

humanitarian aid organizations. 

B. Temporary Protection 

The status of temporary protection, which has been ex-

plained above, is different than international protection statuses. 

By-law on Temporary Protection26 and By-law on Work Permits 

of Those Who Provided Temporary Protection27 issued by Council 

of Ministers are other legal instruments about their labor in Turkey. 

There can be seen major similarities between the work of condi-

tional refugees and applicants in international protection statuses 

and the work of holders of temporary protection status.  

Holders of temporary protection status cannot work in Tur-

key without a work permit. According to Art. 16 of ILF, they are 

amongst those who are able to take exceptional work permit. How-

ever, aliens under temporary protection can apply to Ministry of 

                                                           
24 OJ 23.11.2004, I.25649 
25 OJ 07.08.2003, I.25192 
26 OJ 22.10.2014, I.29153 
27 OJ 15.1.2016, I.29594 
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Labor and Social Security for work permit after six month from the 

date they registered as ‘under temporary protection status’(Art.5/1 

and By-law on Work Permits of Those Who Provided Temporary 

Protection). The applications should be done by themselves if they 

apply for independent work permit, in other cases the employer 

should do. E-devlet portal should be used in applications as is the 

case in the work of international protection status. As a specific 

situation, those who will be employed in the agriculture seasonally 

and stockbreeding sector are exempted from work permit and their 

applications will be made through the governorship offices. 

The holders of temporary protection status are not exempt 

from the jobs that only Turkish citizens can perform, so if an em-

ployer or temporary protected one applies for that kind of jobs, the 

said application will be dismissed.  

There is an important labor quota regulated in Article 8 of 

the By-law. As a general rule, the total of temporary protected em-

ployed workers cannot exceed the 10% of the employed that is 

Turkish national in an organization. If an employer employs less 

than ten workers in a workplace, then one temporary protected al-

ien can be employed. An exception to this rule is that if it can be 

certified by the approval of Provincial Directorates of Labor and 

Employment Agency that no Turkish national employee of the 
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same quality can be found in the domestic labor market within four 

weeks, the above-mentioned quota may not be executed.(Art.8/3) 

As is the case in international protection, public benefit as-

sociations in accordance with Law of Associations28 and tax-ex-

empt endowments in accordance with Law on Recognition of Tax 

Exemption to Endowments29 may employ international protection 

status holder provided that they work on humanitarian aid organi-

zations.(Art.11 of the By-law) Finally it should be underlined that 

monthly salaries of temporary protected cannot be less than the 

Turkish minimum wage. 

V. Conclusion  

The right to work is one of the fundamental rights of people 

however it can be restricted by laws for aliens in conformity with 

international law. The term alien has mostly been used to identify 

people who are not a citizen in legal literature. In order for an alien 

to work in Turkey, he or she in principle must have taken a work 

permit from the competent authority. There are four types of work 

permits for aliens, which are periodical, indefinite, independent 

and exceptional work permits. In the new law regulating the work 

permits and other issues on the works of aliens, it is stated that all 

                                                           
28 OJ 23.11.2004, I.25649 
29 OJ 07.08.2003, I.25192 
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holders of international protection and temporary protection sta-

tuses may be granted a work permit exceptionally. In spite of that, 

there are some other restrictions about their applications for work 

permit. Maybe the sharpest one is the time limitation for condi-

tional refugees and holders of temporary protection status. A con-

ditional refugee may apply after six months following the applica-

tion date of an international protection claim; where as temporary 

protected one may apply after six months following their official 

registration. 

No doubt the regulations about the working of the above-

mentioned alien categorizes are crucial mostly because of the high 

number of them. In national public opinion, some criticize the legal 

instruments that give those aliens an opportunity to work in Turkey 

claiming that Turkey already has a high rate of unemployment and 

this makes it worse. However, it is now a reality that those people 

cannot return their country in this situation and it is more possible 

that those people may undermine the social order without a job to 

be able to live by them. The concerned negative effects are inevi-

table to a certain extend but the better solutions on the concerns 

lays on political moves to carry those people secure lands, or bur-

den sharing. It is a strictly hard puzzle, but the above-mentioned 

facilitated procedure for the work permits of the aliens under inter-

national protection and temporary protection seems to be a good 

alternative in the current cycle. 
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NGOs AS A SPECIFIC MODEL OF PARTICIPATION-  

HOW CAN ONE JUSTIFY THAT MODEL WITH 
REGARD TO THEORY OF DEMOCRACY? 

Miray Azaklı Köse1 

Abstract 

This paper aims to discuss the roles and participation channels of 

non-governmental organizations (NGOs) on international plane in 

the light of the theory of democracy. Firstly NGO participation to 

international legal system will be examined very briefly by looking 

at three periods of international law. Although NGOs have been 

effective in international sphere, they still not been considered a 

subject of international law that possess legal personality. 

However the emergence of new concepts such as “global 

governance”, explains NGOs’ new roles in the theory of 

democracy.  

Democracy without participation of civil society, has been seen as 

a deficient concept. That is because it does not only mean voting 

in elections. With globalization process the importance of the 

                                                           
1 Research Assistant, Istanbul University, Faculty of Law, Public International 
Law Department, e-mail: miray.kose@istanbul.edu.tr.  
This paper was presented at the “2nd Turkish-German Joint Seminar: Im-
portance of Participation for the Protection of Environment” organized be-
tween Istanbul University and Kassel University, in Istanbul, April 16-18, 2014. 
 



60 
 

participation of civil society has been increased gradually. After 

mentioning democratic deficit of international law with regard to 

non-state actors in the second part; the current legal status of NGOs 

under international law, their roles and participation channels will 

be examined. Furthermore the question of whether there is a 

generally accepted definition of NGOs according to the relevant 

international legal documents will be discussed. 

One of the most important areas in which NGOs perform 

significant functions is the environmental law. The term “global 

environmental governance” has been used to explain the 

legitimacy of NGO participation to the field. Finally, a brief 

overview of how NGOs function in this specific field (the means 

of participation) and some problems that stemm from the lack of 

legal personality of NGOs will be discussed. 

Keywords: 

Non-governmental organizations, environmental law, 

participation, global governance, civil society 

Öz 

Bu makale demokrasi teorisinin ışığında, hükümetler dışı 

örgütlerin uluslararası alandaki rolü ve katılım yollarını tartışmayı 

amaçlamaktadır. Öncelikle uluslararası hukukun üç dönemine göre 

hükümetler dışı örgütlerin uluslararası hukuk sistemine katılımı 
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kısaca değerlendirilecektir. Hükümetler dışı örgütler uluslararası 

arenada giderek etkili olmakla birlikte; hala uluslararası hukuk 

kişiliğine sahip bir suje olarak kabul edilmemiştir. Ancak “küresel 

yönetişim” gibi yeni kavramların ortaya çıkışı, demokrasi 

teorisinde hükümetler dışı örgütlerin yeni rollerini açıklamaktadır. 

Demokrasi seçimlerde oy vermenin ötesinde bir anlama sahip 

olduğu için; sivil toplumun katılımı olmaksızın kendi başına eksik 

bir kavram olarak görülmektedir. Küreselleşme süreci ile birlikte 

sivil toplum katılımının önemi giderek artmaktadır. İkinci bölümde 

hükümet-dışı aktörlere ilişkin olarak uluslararası hukukun 

demokrasi eksikliğinden söz edildikten sonra; hükümetler dışı 

örgütlerin uluslararası hukuk alanındaki güncel hukuki statüsü, 

rolleri ve katılım yolları ele alınacaktır. Ayrıca ilgili hukuki 

belgelere göre hükümetler dışı örgütlerin genellikle kabul edilen 

bir tanımı olup olmadığı tartışılacaktır.  

Hükümetler dışı örgütlerin önemli işlevler gördükleri başlıca 

alanlardan biri çevre hukukudur. “Küresel çevresel yönetişim” 

terimi bu katılımın meşruiyetini açıklamak için kullanılmaktadır. 

Son olarak hükümetler dışı örgütlerin bu özel alanda nasıl hareket 

ettikleri (katılım yöntemleri) ve hukuk kişiliğinden yoksun 

olmalarının yol açtığı bazı problemlere dair genel bir 

değerlendirmeye yer verilecektir. 



62 
 

Anahtar kelimeler: Hükümetler dışı örgütler, çevre hukuku, 

katılım, küresel yönetişim, sivil toplum 

I. Historical Background 

In order to understand how international legal system 

evolved, one should look at the subjects that act in international 

sphere, throughout history. One of the most important 

characteristics of today’s modern international law has been the 

inclusion of various actors: These include states, international 

organisations, regional organisations, non-governmental 

organisations, public companies, private companies and 

individuals.2 

 From one point of view, international law may be divided 

historically into three periods that are categorized as follows: “The 

Voluntarist Period” (begins with 1648 the Peace of Westphalia), 

“Institutionalist Period” (begins in 1899 and lasts till 1990s) and 

“The Civil Society Period” (begins in 1975 and includes the age 

we live in today)3.   

After the Peace of Westphalia the notion of nation-state 

emerged and a new legal system was established between those 

                                                           
2 Malcolm N. Shaw, International Law, 196 (6th ed. 2008) 
3 Charlotte Ku, 2001 John W. Holmes Memorial Lecture: Global Governance 
and Changing Face of International Law, 2, ACUNS Reports & Papers No.2 
(2001).  
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nation-states. Many scholars today, consider the Peace of 

Wesphalia as the beginning of modern international law. The main 

actors of Westphalian system were sovereign states that possess a 

unique power which let them determine the international law rules 

by themselves. There was no room for other actors such as non-

governmental organizations (NGOs) to take part in the decision-

making processes. States were able to decide to limit or not limit 

their own powers by accepting new rules and had just to do what 

they specifically accepted. That’s why the period is called 

“voluntarist”. It was based on voluntariness4. 

Institutionalist period: In this period international 

organizations were established and they became actors nearby the 

States. However the characteristics of the first period remained 

unchanged. Since governmental organizations were designed to 

manage relations between states which were seeking their own 

interests. 

 “The civil society period” is characterized by the existence 

of NGOs. Therefore one should focus on the role of NGOs when 

talking about this period. Today, political power is not only owned 

by the states and international organizations that states created, but 

also by multinational corporations, networks of individuals and 

                                                           
4 Professor Ku points out that “during this period, states were obligated to do 
very little beyond what they specifically accepted”. Id., at 8. 
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nongovernmental organizations. Globalization has reduced the 

power of governments. Consequently non-state actors became 

effective in the decision-making processes.  

With globalization process, problems became global as 

well and new concepts such as “global governance”, “deliberative 

democracy” and “the legitimacy of international law” emerged. 

These concepts are used to explain participation of non-state actors 

to the international plane and to justify it. Before focusing on these 

concepts, democracy and representation issues in international law 

will be examined. 

II. How can we justify NGOs in theory of democracy? 

According to the traditional international law, a 

government in effective control of a territory is generally accepted 

as the representative of the population5. While recognizing a 

government as the people’s legitimate representative, international 

law does not deal with whether the government has come to power 

through democratic methods. As the representative of the 

population a government can decide to be a party to an 

international agreement or to become a member of an international 

organization and to represent the state in such organizations. It 

means that since many states are built on undemocratic legal 

                                                           
5 Anna-Karin Lindblom, Non-Governmental Organizations in International 
Law, 6 (1st ed. 2005). 
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systems, large sections of the world’s population are not 

represented on the international plane6. It is called “democratic 

deficit” of international law and it leads to controversies about 

legitimacy of international law. 

Democracy at national level is also seen as a deficient 

concept by the contemporary political theorists. Participation is 

recognized as an indispensable element of democracy today and it 

is more than voting in elections. Representative democracy is itself 

a modification of the purest form of democracy7, so there can be 

another model such as participatory democracy. Participatory 

democracy calls for broad participation in the decision making 

process and it requires creating opportunities for all members of a 

group to participate8. 

As a result of the need for democratization at the global 

level, the concept of global governance emerged which has been 

linked to the notion of participation. Global governance is based 

on participation, consultation, transparency and accountability. 

Non-state actors contribute to democratic processes for the benefit 

of increased legitimacy. At the same time they improve efficiency 

                                                           
6 Id., at 6.  
7 Kenneth Anderson & David Rieff, Global Civil Society: A Sceptical View in 
Global Civil Society, 2004/5 26, 33 (Helmut Anheier ed. 2005). 
8 Sabine Saurugger, Interest Groups and Democracy in the European Union, in 
Interest Group Politics in Europe 172, 173-174 (Jan Beyers ed. 2010) 
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of the policy making and ensure the participation of various 

societies from different states, to the global decision making 

processes.  

In order to participate, there must be a space allowing these 

actors to participate at first place. Therefore an analyze regarding 

the abilities of non-state actors, especially NGOs under the 

international law will be given below. The legal framework that 

provide NGOS various opportunities to access decision making 

processes will also be mentioned. 

III. Legal Framework Under International Law 

The term non-state actors includes subjects other than states 

such as academic institutions, business forums, clan and kinship 

circles, environmental movements, ethnic lobbies, human rights 

promoters, labour unions, relief organizations, think tanks and 

more9. All these actors are sometimes called “civil society”. The 

term civil society is generally used to classify persons, institutions 

and organizations that have the goal of advancing or expressing a 

common purpose through ideas, actions and demands on 

governments10. NGOs also constitute a part of civil society. NGOs 

focus on a variety of fields, eg religion, culture, human rights, 

                                                           
9 Jan Aarte Scholte, Civil Society and Democracy in Global Governance, 8 
Global Governance 281, 283-284 
10 Jean L. Cohen & Andrew Arato, Civil Society and Political Theory (1st ed. 
1992) 
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development, sports, and the environment.11 Sometimes these two 

terms (civil society and NGOs) are used interchangeably, however 

their meanings are not identical. Civil society is a broader term that 

covers numerous individuals and institutions as well as NGOs.  

There is no generally accepted definition of the term NGO 

in international law. Each international document that refers to 

NGOs establishes its own definition. For instance, an ECOSOC 

Resolution on Consultative Relationship between the United 

Nations and NGOs12, European Convention on the Recognition of 

the Legal Personality of International NGOs13 or a declaration on 

fundamental principles on the status of non governmental 

organizations in Europe14 apply a range of criteria in order to 

determine which entities will be recognized as NGOs according to 

their provisions. 

                                                           
11 Stephan Hobe, Non-Governmental Organizations, in Max Planck 
Encyclopedia of Public International Law, para.1 
12 ECOSOC Res. E/1996/31, Consultative relationship between the United 
Nations and non-governmental organizations, July 25, 1996, 
http://www.un.org/documents/ecosoc/res/1996/eres1996-31.htm (Last visited 
February 26, 2017) 
13 European Convention on the Recognition of the Legal Personality of 
International Non-Governmental Organisations, June 25, 1986, E. T. S. No.124. 
14 Fundamental Principles on the Status of Non-governmental Organisations in 
Europe and explanatory memorandum, November 13, 2002, 
https://www.coe.int/t/dghl/standardsetting/cdcj/ONG/Fundamental 
%20Principles%20E.pdf (Last visited February 26, 2017) 
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However there are generally accepted requirements 

provided by international legal instruments that helps define the 

term. A report15 issued by Ecologic - Institute for International and 

European Environmental Law Policy on behalf of 

Umweltbundesamt determines certain points which may be taken 

into account to recognize an organization as an NGO:  having non-

governmental founding act, having headquarters and executive 

officer, having aims and activities in support of international co-

operation, providing expertise and representation, being non-profit 

making, no governmental control over activities, having certain 

characteristics in NGO governance16. 

Firstly, certain legal characteristics might be required 

concerning founding acts of these organizations. International 

organizations are established by intergovernmental agreements 

which are governed by public international law. Opposedly, NGOs 

are generally established by individuals or associations under the 

domestic law of a state. This difference is commonly recognized 

by international documents. For instance; United Nations 

Economic and Social Council (UN ECOSOC) and United Nations 

Conference on Trade and Development (UNCTAD) refer to NGOs 

                                                           
15 Sebastian Oberthür  et. al Participation of Non-Governmental Organizations 
in International Environmental Governance, 
http://ecologic.eu/sites/files/publication/2013/report_ngos_en.pdf  (Last visited 
February 26, 2017) 
16 Id., at 22,23,24,25 
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as organizations “not established by inter-governmental 

agreement.”17 

Some institutions such as ECOSOC, Council of Europe and 

UNCTAD require that NGOs have headquarters and executive 

officer18. Therefore NGOs need a basic organizational structure19.  

Besides, certain features about aims and activities of NGOs 

may be required in legal documents. ECOSOC and UNCTAD 

require NGOs to be supportive of the UN Charter and the specific 

objectives of the respective international institutions20. This 

reqirement aims eliminate the opponents of an institution and 

prevent them from using institution’s structure in order to reach 

their objectives21. 

Some institutions (ECOSOC and UNCTAD) require NGOs 

to be a representative of important elements of public opinion or to 

                                                           
17 UN ECOSOC Res 1296 (XLIV), May 23, 1968, para. 7; UNCTAD, Trade 
and Development Board Decision 43(VII), September 20, 1968, para I/8. 
18 For ECOSOC see: supra note  8, at I/10; for the Council of Europe see: Supra 
note 9, art.1; for UNCTAD see: Id, para I/6.  
19 Oberthür, Supra note 11, at 22 
20 For ECOSOC see: supra note  8, at I/2-3; for UNCTAD see: Supra note 13, 
para I/3. 
21 Oberthür, Supra note 11, at 23 
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provide special expertise and competence on topics relevant to the 

institution22.  

Some institutions require NGOs to be non profit making. 

For instance The Council of Europe Convention determines that 

accredited NGOs pursue a non profit making aim23.  

NGOs generally defend opinions that are independent from 

governmental interests. In order to preserve these characteristics, 

there must be no control of governments over the NGOs. The 

Council of Europe refers to “private” nature of NGOs, while 

ECOSOC refers to the free expression of views24. 

ECOSOC and UNCTAD provide requirements about the 

internal structure of the NGOs: For instance, democratic structure, 

accountability of NGO representatives and transparency of 

decision making procedures25. 

At the end of the day, it is obvious that the definition of an 

NGO will depend on the provisions of the legal instrument in 

                                                           
22 For ECOSOC see: supra note  8, at I/1-4-9; for UNCTAD see: Supra note 13, 
para I/2. 
23 Supra note 10, art.1. 
24 For the Council of Europe see:  Supra note 9, art.1; for ECOSOC see: Supra 
note 13, para. 7. 
25 For ECOSOC see: supra note 8, para I/10-12; for UNCTAD see: supra note 
13, para I/2-7. 
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question; therefore it’s not possible to constitute an NGO 

definition that fits in all cases. 

The term has been provided by Article 71 of the UN Charter 

for the first time; however no definition has been given. The first 

time that non-governmental organizations (NGOs) took a role in 

formal UN deliberations was through the UN Charter:  

“ The Economic and Social Council may make suitable 

arrangements for consultation with non-governmental 

organizations which are concerned with matters within its 

competence. Such arrangements may be made with international 

organizations and, where appropriate, with national organizations 

after consultation with the Member of the United Nations 

concerned.” 

Although Article 71 recognizes consultative opportunities to the 

NGOs, a specific NGO does not have a treaty based right to be 

consulted.26 This relationship with ECOSOC is governed today by 

ECOSOC resolution 1996/31. 

In the realm of environmental governance, NGOs are the 

most prominent actors.  The first intergovernmental environmental 

summit is the 1972 UN Conference on Human Environment 

                                                           
26Steve Charnovitz, Nongovernmental Organizations and International Law, 
100 American Journal of International Law 357 (2006) 
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(Stockholm Conference). That was an important step for NGOs to 

take a part in the global governance processes. Likewise, the UN 

Conference on Environment and Development (1992 Rio Earth 

Summit) was of particular significance to NGOs. It demonstrates 

an important feature of environmental law which is the increased 

participation of the NGOs.27 

1992 Rio Earth Summit produced a non-binding legal 

instrument, an action plan for sustainable development, namely 

Agenda 2128. 

Agenda 21 declared the need for new forms of participation:  

“The United Nations system, including international finance and 

development agencies, and all intergovernmental organizations 

and forums should, in consultation with non-governmental 

organizations, take measures to … enhance existing or, where they 

do not exist, establish mechanisms and procedures within each 

agency to draw on the expertise and views of non governmental 

organizations in policy and program design, implementation and 

evaluation.”29  

                                                           
27Catherine Redgwell, International Environmental Law in International Law, 
662 (Malcolm D. Evans ed. 2003) 
28 U.N. GAOR, 46th Sess., Agenda Item 21, UN Doc A/Conf.151/26 (1992) 
29 Id., para. 27.9 
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As it is seen, Agenda 21 affirms the importance of NGOs 

and seeks integration of NGOs to intergovernmental system in 

order to reach sustainable development goals. In particular, it aims 

establishing formal participatory procedures “for the involvement 

of NGOs at all levels from policy-making and decision-making to 

implementation.”30 

Article 3 para. 7 of 1998 Aarhus Convention31, requires 

each of the parties “to promote the application of the principles of 

this Convention in international environmental decision-making 

processes and within the framework of international organizations 

in matters relating to the environment.” 

IV. NGOs’ Roles and Participation Channels 

Functions that NGOs perform in global environmental 

governance are worth mentioning. Problems have become global 

and more complex since the beginning of the 20th century. Nation 

states have difficulties in overcoming such major problems today 

when compared to the past. Therefore the nature of environmental 

policymaking has changed and non-state actors have begun to 

cooperate with the states in certain cases.     

                                                           
30 Id., para. 27.6 
31 Convention on Access to Information, Public Participation in Decision-
Making and Access to Justice in Environmental Matters, June 28, 1998, 2161 
UNTS 447 
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Together with international human rights law, international 

environmental law is the field of law with the most significant 

NGO impact.32 NGOs have great success in shaping the 

environmental agenda of individual states, convention and treaty 

processes, and the work of the United Nations33. Their 

participation in environmental governance can take a variety of 

forms. NGOs deliver technical expertise on particular topics as 

well as participate directly in operational activities. Especially in 

the field of environmental law, knowledge and expertise gain 

special importance. In order to evaluate negative impacts of certain 

activities on environment, technical knowledge and expertise are 

needed. By collecting, disseminating and analyzing information, 

NGOs provide such expertise and have influence on policy making 

procedures. For example Greenpeace International has become one 

of the major sources of information on the illegal trade in 

hazardous wastes34. Furthermore, by sharing the information with 

public, NGOs function as opinion leaders. They do not accept 

international law and international community as they find it35. 

                                                           
32 Christine Fuchs, Environment, Role of Non-Governmental Organizations in 
Max Planck Encyclopedia of Public International Law, para.2 
33 A. Dan Tarlock, The Role of Non-Governmental Organizations in the 
Development of International Environmental Law, 68 CHI.-KENT L. REV. 
61, 65 (1992). 
34 Jennifer Clapp, Africa, NGOs and the International Toxic Waste Trade, 3 J. 
ENV. DEV. 17, 36 (1994) See also Oberthür, Supra note 11, at 41. 
35 Tarlock, Supra note 26, at 66. 
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Knowledge and skills are also core resources for these 

organizations. By means of specific information, NGOs design 

their policies and strenghten their arguments in related area. 

NGOs also influence public opinion and decision making 

processes through lobbying. Lobbying may be understood as 

influencing decision makers informally in the corridors of 

meetings36. NGOs can give expert advice to politicians that include 

ideas from outside the normal bureaucretic channels37. (For 

instance, Greenpeace advice to African delegations during Basel 

Convention negotiations was decisive on the ban of exports of 

hazardous wastes from OECD to developing countries38)  

NGO representatives have also become members of 

national delegations, even sometimes they become negotiators. 

This type of participation is a close cooperation between 

governments and the NGOs. In the field of environmental 

governance, assistance provided by lawyers from FIELD to the 

Alliance of Small Island States (AOSIS) is a good example of this 

kind of cooperation. FIELD staff not only provides advice to 

                                                           
36 Oberthür, Supra note 11, at 42. 
37 Barbara Gemmill & Abimbola Bamidele-Izu, The Role of NGOs and Civil 
Society in Global Environmental Governance,  
http://environment.yale.edu/publication-series/documents/downloads/a-
g/gemmill.pdf  (Last visited February 2, 2017). 
38 Clapp, supra note 27, at 25-26. See also Oberthür, Supra 11, at 44. 
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government representatives from AOSIS countries but also 

negotiates on their behalf39. 

NGOs also operate after decision making processes by 

monitoring implementation of agreements and govermental 

compliance to such legal commitments. As such, NGOs can cause 

pressure on governments and help strenghten international 

agreements. 

One of the functions of NGOs regarding environmental 

governance is ensuring transparency. Since inter-governmental 

negotiations generally take place behind closed doors; NGOs play 

a critical role in transparency of political processes. Reports of 

NGO representatives from inside international negotiations and 

reports on effectiveness of implementation make the process more 

transparent.  

Consequently, NGOs shape public opinion by means of 

abovementioned tools. Especially media campaigns have a huge 

impact on environmental policy. They can at any time launch a 

campaign focusing on human rights, the environment or 

development etc. These tools help influence individuals and 

groups; as a consequence shape public opinion. 

                                                           
39 Oberthür, supra note 11, at 44. 
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V. Conclusion 

Despite NGOs play a significant role in global 

environmental governance; this role is limited. The emerging 

presence of global civil society conflicts with the traditional state-

centric approach to international law.40 Many institutions provide 

NGOs opportunities to observe and contribute to debates; however 

NGOs are generally not allowed to vote on decisions. Since 

classical international law still does not grant international legal 

personality to NGOs, they have to stay within the borders drawn 

by international agreements. On the other hand, this limited role is 

still very powerful. It has been seen as a paradox of NGOs: power 

without legal status41. From one point of view, this lack of legal 

status has been an advantage: Since the criteria are not strictly 

determined for the NGOs, various societal actors have opportunity 

to contribute to the political process.42 

At present time, we see that certain agreements and 

conventions set out the details of legal status of NGOs. As 

mentioned above, typically such documents grant a consulting 

status to NGO and obligate international organizations to make 

arrangements for consultation. Because of the complexity of 

                                                           
40 Zoe Pearson, Non-Governmental Organisations and International Law, 23 
Australian Year Book of International Law 73 (2004) 
41 Tarlock, Supra note 26, at 64. 
42 Kerstin Martens, Examining the Non-Status of NGOs in International Law, 10 
Indiana Journal of Global Legal Studies 2 (2003)  
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environmental problems, international community needs the 

support and knowledge of NGOs. Besides, NGOs provide more 

legitimacy to decision making processes by means of representing 

large number of individuals. In other words, providing more space 

to NGOs is an efficient way of eliminating democratic deficit of 

international law. Under the concepts of global governance and 

participatory democracy, NGOs seem going to be more effective 

in future decisions. If participation, consultation and transparency 

are considered building blocks of global governance, NGOs may 

be the most important actors to achieve and progress these goals. 
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CONTROLLING FOOTBALL-RELATED CRIME IN TUR-

KEY: SITUATIONAL CRIME PREVENTION APPROACH 

AND IMPLICATIONS 

Dr. Derya TEKIN1 

Abstract 

How to control football-related crime has historically often occupied the 

agenda in Turkey. Due to the lack of the empirical evidence on the effec-

tiveness of the State control mechanisms on football, this paper employs 

the situational crime prevention approach to reveal how the available 

crime control techniques can plausibly produce reduction in football-re-

lated crime. Five mechanisms of the situational crime prevention model 

to reduce crime are accordingly related to each technique. The paper aims 

to produce a template which locates the Turkish social control on football 

into a particular crime prevention approach. 

Key words: Turkish football, football-related crime, crime control, situ-

ational crime prevention 

Football, historically, has been one of the most significant ele-

ments of popular culture in Turkey. As in many countries where 

the game is acknowledged to be the predominant national sport, 

violent fan behavior has hitherto been the most undesirable aspect 

of Turkish football. It has been often claimed that football violence 

                                                           
1 İstanbul Medeniyet Üniversitesi, Hukuk Fakültesi, Ceza Hukuku Anabilim 
Dalı, Araştırma Görevlisi Doktor, derya.tekin@medeniyet.edu.tr 
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is a problem which is not being properly policed or governed due 

to inadequate policies and initiatives and inadequacies in the legal 

framework. A survey-based study, Stadium Security Research 

2013, revealed that seven out of every ten persons find Turkish 

stadiums to be insecure, with 73 per cent stating that when attend-

ing stadiums, they have witnessed or been subjected to violence. 

Nearly one in eight (13 per cent) have suffered physical violence, 

while 30 percent have been exposed to verbal abuse. Finally, 30 

per cent of study participants reported that they had witnessed ei-

ther physical or verbal abuse. To address these concerns, the Turk-

ish State has provided a range of control measures such as a strong 

police presence at stadiums, the introduction of Law 6222 to Pre-

vent Violence and Disorder at Sporting Events and the imposition 

of unique administrative sanctions such as ‘women-and-children-

only games’ as a punishment form for unruly behavior by fans and 

‘banning away-team fans from stadiums at derby games’. How-

ever, the Turkish literature has lacked the analysis of the State’s 

control policy on football using a particular approach to crime pre-

vention. 

This paper examines the control strategies used by the State 

authorities, with a particular focus on the implications of situa-

tional crime prevention (hereinafter “SCP”). First, three ap-

proaches to crime prevention are briefly explained and the choice 
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of SCP are justified. The legal response of the Turkish State fol-

lows. The physical transformation of Turkish stadiums, the rules 

and prohibitions accompanying this transformation, policing strat-

egies, the electronic card system, football banning orders (herein-

after “FBOs”) and the practices introduced by the Turkish Football 

Federation (hereinafter “TFF”) are first detailed and compared 

with their European equivalents, if any. How to locate each meas-

ure within the SCP model of Cornish and Clarke2 follows. Due to 

the lack of available data on the effectiveness of identified 

measures, the paper focuses on how each measure could plausibly 

lead to reduction in football-related crime considering the oppor-

tunities and precipitators found in the Turkish football context. Fi-

nally, all identified control techniques are incorporated into a tem-

plate 

I. Approaches to Crime Prevention 

In a simple criminological classification, three approaches to tack-

ling crime can be discerned: law and order, social prevention and 

environmental prevention. Despite dissent from a few criminolo-

gists, the first of these, which demands the extensive involvement 

                                                           
2 CORNISH, Derek. B. and CLARKE, Ronald. V., “Opportunities, Precipitators 
and Criminal Decisions: A reply to Wortley’s Critique of Situational Crime 
Prevention” Crime Prevention Studies, Y. 2003, V. 16, p. 41-96. 
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of the criminal justice system through arrest, imprisonment or an-

other form of penalties, is likely to have some deterrent effects and 

even to be classified as the last ditch of social prevention3. Social 

prevention is concerned with identifying and addressing the so-

cial/root causes of criminal behavior, while environmental preven-

tion aspires to manipulate specific contexts which engender crimi-

nal opportunities. It is worth noting that the sociological training 

of many criminologists led them to explain crime and deviance in 

terms of wider social variables such as social class, subcultures or 

parenting styles4. Regarding policy and practice, these sociological 

theories have put the main emphasize on the social transformations 

governments need to achieve to prevent crime5. 

The theory of situational crime prevention (SCP), on the 

other hand, is an environmental approach to crime prevention, 

which was pioneered by the British criminologist Ronald V. Clarke 

in the early 1980s6. In his early work, Clarke identified two goals 

that SCP measures ultimately serve to achieve: first, to ‘reduce the 

                                                           
3 SUTTON, Adam, CHERNEY, Adrian and WHITE, Rob, Crime Prevention: 
Principles, Perspectives and Practices, Cambridge University Press, 
Cambridge, 2008, p. 23-4. 
4 BIRKBECK, Christopher and LAFREE, Gary, “The Situational Analysis of 
Crime and Deviance” Annual Review of Sociology, Y. 1993, V. 19, p. 114. 
5 SUTTON et al.  
6 CLARKE, Ronald. V., “Situational Crime Prevention: Theory and Practice” 
British Journal of Criminology, Y. 1980, V. 20, I. 2, p. 136-147. 
   CLARKE, Ronald. V., “Situational Crime Prevention: Its Theoretical Basis 
and Practical Scope” Crime and Justice, Y. 1983, V. 4, p. 225-256. 



87 
 

physical opportunities for offending’ and/or secondly, to ‘increase 

the chances of an offender being caught’7. Informed by the seminal 

article of Richard Wortley8, Clarke’s latest classification has in-

cluded 25 categories together with new techniques under five in-

terrelated strategies to tackle crime: 

Table 1: The Latest Classification of the SCP Techniques 

Borrowed from Cornish and Clarke9 

Increasing 
the Effort 

Increasing 
the Risks 

Reducing 
the Re-
wards 

Reducing 
Provoca-

tions 

Removing 
Excuses 

1. Harden-
ing targets 

2. Extend-
ing Guardi-
anship 

11. Con-
cealing 
targets 

16. Reduc-
ing frustra-
tions and 
stress 

21. Setting 
Rules 

2. Control-
ling access 
to facilities 

7. Assisting 
natural sur-
veillance 

12. Re-
moving 
targets 

17. Avoid-
ing disputes 

22. Post-
ing In-
structions 

3. Screening 
exits 

8. Reducing 
anonymity 

13. Iden-
tifying 
property 

18. Reduc-
ing emo-
tional 
arousal 

23. Alert-
ing Con-
science 

4. Deflect-
ing Offend-
ers 

9. Utilizing 
place man-
agers 

14. Dis-
rupting 
markets 

19. Neutral-
izing peer 
pressure 

24. Assist-
ing Com-
pliance 

5. Control-
ling 
tools/weap-
ons 

10. 
Strengthen-
ing formal 
surveillance 

15. Deny-
ing bene-
fits 

20. Discour-
aging Imita-
tion 

25. Con-
trolling 
drug and 
alcohol 

                                                           
7 CLARKE, Situational Crime Prevention: Theory…, p. 139. 
8 WORTLEY, Richard, “A Classification of Techniques for Controlling 
Situational Precipitators of Crime” Security Journal, Y. 2001, V. 14. 
9 CORNISH and CLARKE, p. 90. 
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The introduction of the last two categories of strategies, reducing 

provocations and removing excuses, has extended the traditional 

model of SCP which mainly focused on opportunity variables 

which are ‘the instrumental considerations of risk, effort, and re-

ward’10. According to the two-stage model offered by Wortley, 

controlling precipitators can be as important as regulating oppor-

tunities11: 

The first stage of the model involves situational forces that pre-

cipitate criminal conduct. Behaviour may be entirely avoided if 

relevant situational precipitators are adequately controlled. In 

the event that behaviour is initiated, then, in the second stage of 

the model performance of that behaviour is subject to consider-

ation of the costs and benefits that are likely to follow. The ab-

sence of appropriate disincentives or constraints will permit or 

encourage behaviour while appropriate disincentives or con-

straints will prevent or discourage behaviour. 

Although Cornish and Clarke have welcomed this expansion of 

SCP in ways that embrace techniques directed at the motivational 

dimension of offending rather than the opportunity dimension, 

                                                           
10 CORNISH and CLARKE, p. 80. 
11 WORTLEY, p. 64. 
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they have insisted that the value of the precipitator-control tech-

niques may be more limited in practice when compared to those of 

opportunity-reduction. Madensen and Eck, on the other hand, have 

suggested that the diversity of interventions guarantees that the 

weaknesses of one intervention are balanced by the strengths of 

other interventions12. 

Clarke acknowledged that the proposed opportunity-reduc-

tion techniques may easily evoke some unattractive issues at either 

the individual or societal level such as fear and suspicion amongst 

fellow citizens; an image of a “big-brother” or “fortress society”; 

and infringement of individual liberties13. For example, White14 

claimed that SCP, which he categorized as the conservative or tra-

ditional model of crime prevention, fragments communities 

through social exclusion because it implicitly favours those who 

afford to benefit from the techniques above over those who do not. 

Duff and Marshall similarly argued that SCP may lead to ‘differ-

ential protection’ which protection against crime is left to individ-

                                                           
12 MADENSEN, Tamara D. and ECK, John E., Spectator Violence in 
Stadiums - Problem-Oriented Guides for Police, No. 54, Office of 
Community Oriented Policing Services (COPS), U.S. Department of Justice, 
Washington, D.C, 2008, p. 46. 
13 CLARKE, Situational Crime Prevention: Its Theoretical Basis…, p. 250. 
14 WHITE, Robert, “Situating Crime Prevention: Models, Methods, and Political 
Perspectives”, The Politics and Practice of Situational Crime Prevention, 
Ed. Ross HOMMEL, New York, Criminal Justice Press, 1996, p. 102. 
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uals, or potential victims, to the greatest extent possible at the ex-

pense of ‘an equal level of collective protection’ that should be 

provided by the political community15. This putative discrimina-

tion of SCP has been rejected on the grounds that a range of SCP 

devices is either cheap to implement or afforded by public author-

ities or private businesses rather than individual would-be vic-

tims16. 

Sutton et al. similarly find SCP strategies, which focus on 

how to stop people committing crime rather than how to change 

them in fundamental ways, more befitting for a society of a more 

liberal and tolerant kind17. Felson and Clarke further believe that 

‘people are not very prone to long-term improvement’18. However, 

it does not purport that SCP is opposed to the improvement of the 

social status of minorities or disadvantaged classes through social 

programmes19. Rather, SCP proponents reject the idea that social 

                                                           
15 DUFF, R. A. and MARSHALL, S. E., “Benefits, Burdens and 
Responsibilities: Some Ethical Dimensions of Situational Crime Prevention”, 
Ethical and Social Perspectives on Situational Crime Prevention, Eds. A. 
VON HIRSCH, D. GARLAND, and A. WAKEFİELD, Oxford, Hart 
Publishing, 2000, p. 24-26. 
16 SEVE, Rene, “Philosophical Justifications of Situational Crime Prevention”, 
Rational Choice and Situational Crime Prevention, Eds. G. NEWMAN, R. 
V. CLARKE, R. V. and S. G. SHOHAM, Aldershot, Ashgate, Y. 1997, p. 193-
4. 
17 SUTTON et al., p. 68. 
18 FELSON, M. and CLARKE, R. V. (1997), “The Ethics of Situational Crime 
Prevention”, Eds. G. NEWMAN, R. V. CLARKE and S. G. SHOHAM, 
Aldershot, Ashgate, Y. 1997, p. 205. 
19 SUTTON et al., p. 50-51. 
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development is the major crime reduction mechanism while con-

tending that SCP should support relevant initiatives for their own 

sake20. Moreover, according to Sève, ‘situational prevention re-

minds us that the undertaking of prevention by citizens or groups 

(associations, companies, local authorities) may also constitute a 

democratic activity by a return to the sources of political liberal-

ism’21. Felson and Clarke similarly underlined that the SCP ap-

proach advocates three ethical principles a liberal democracy 

should consider when designing crime prevention policy, which 

are (a) delivering crime prevention equally to all sections of soci-

ety; (b) respecting individual rights; and (c) distributing the re-

sponsibility for crime prevention among citizens22. 

In reply to the intrusion and obtrusion criticisms, Clarke23 

similarly remained optimistic about the operation of his model, in-

sisting that SCP does not necessarily violate individual liberties or 

impair life standards. On the contrary, he claimed that many situa-

tional measures are not even noticeable, as in the replacement of 

aluminium cash compartments with steel ones in post offices in the 

UK, while some could even enhance quality of life, as in the design 

                                                           
20 Ibid.  
21 SEVE, p. 194. 
22 FELSON and CLARKE, p. 199. 
23 CLARKE, Situational Crime Prevention: Its Theoretical Basis…, p.250. 
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of defensible-space housing which promoted the neighbourhood 

sense and feeling of safety among residents24. 

Finally, Clarke has suggested that the opportunity reduc-

tion techniques should be selected and implemented following ‘a 

careful assessment of possible solutions’ in relation to the crime 

problem in hand25: 

[M]any different solutions can be found for a specific problem 

of crime and disorder if it is analysed in enough detail. These 

solutions need to be carefully assessed for their costs and bene-

fits. In all cases, the assessment must go beyond financial con-

siderations and must include a variety of social and ethical costs 

– intrusiveness, inconvenience, unfairness, discrimination, etc. 

Even if the assessment is informal, as it usually must be, this 

stage should never be skipped. Because there are always many 

different ways to reduce opportunities, there is no necessity to 

adopt a particular solution if it is found unacceptable in certain 

respects.  

SCP proponents underline that such cost-benefit calculation al-

ways should be kept at the specific or local level26. All these sug-

gest that SCP can only obviate ideological and ethical criticisms as 

                                                           
24 Ibid.  
25 CLARKE, Ronald V., “Situational Crime Prevention”, Environmental 
Criminology and Crime Analysis, Eds. R. WORTLEY and L. MAZORELLE, 
Cullompton, Willan, Y. 2008, p. 192. 
26 See FELSON and CLARKE, SEVE. 
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long as it does not claim to be a general theory of crime preven-

tion27. 

As for the academic advancement of the research on con-

trolling football violence, it should be noted that in Europe the so-

cial-scientific research related to football-related crime and disor-

der has long been dominated by British scholars, and particularly 

English scholars. Consequently, the most significant theories in re-

lation to the phenomenon have historically been generated in Eng-

land, chiefly under the heading of ‘hooliganism’, and have re-

flected Marxist, psychological, sociological, anthropological, gen-

der and socio-psychological/interactionist perspectives. Early the-

ories on the phenomenon of football violence established the prec-

edents of ‘sub-cultural theories of delinquency’ and proposed so-

cial prevention mechanisms to control football-related crime28. 

                                                           
27 MARONGIU, Pietro and NEWMAN, Graeme, “Situational Crime Prevention 
and the Utilitarian Tradition”, Rational Choice and Situational Crime 
Prevention, Eds. G. NEWMAN, R. V. CLARKE and S. G. SHOHAM, 
Aldershot, Ashgate, Y. 1997. 
28 See for example TAYLOR, Ian, “Spectator Violence around Football: The 
Rise and Fall of the Working Class Weekend”, Research Papers in Physical 
Education, Y. 1976, V. 4, p. 4-9. CLARKE, John, “Football and Working Class 
Fans: Tradition and Change”, Football Hooliganism: The Wider Context. 
Eds. R. INGHAM, S. HALL, J. CLARKE, P. MARSH and J. DONOVAN, 
Inter-Action Imprint, London, 1978. MARSH, Peter, ROSSER, Elisabeth and 
HARRE, Rom, The Rules of Disorder. Routledge & Kegan Paul, London, 
1978. WILLIAMS, John, DUNNİNG, Eric and MURPHY, Patrick, Hooligans 
Abroad: The Behaviour and Control of English Fans in Continental 
Europe, Routledge & Kegan Paul, London, 1984. DUNNING, Eric, MURPHY, 
Patrick and WILLIAMS, John, The Roots of Football Hooliganism: An 
Historical and Sociological Study. Routledge & Kegan Paul, London, 1988. 
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While the main subject matter of the research on football violence 

was once self-acknowledged hooligan formations, the academic 

focus has gradually moved to the acts and processes that precipitate 

violence and disorder. However, even in the interactionist ap-

proaches, the main focus has been offender motivations or level of 

readiness rather than particular crime events29. This has led the ig-

norance of opportunities and other immediate factors which are 

found in crime situations and move potential offenders from a state 

of readiness to commit offences to full action. This gap has been 

filled by the theory of situational crime prevention. 

In light of the academic development of the research on 

football violence, the choice to adopt SCP approach in this paper 

may be justified as follows. First, it conceptualizes football vio-

lence as a wider phenomenon rather than the actions of a small 

number of people with criminal dispositions who are dedicated to 

                                                           
ARMSTRONG, Gary and HARRIS, Rosemary, “Football Hooligans: Theory 
and Evidence”, The Sociological Review, Y. 1991, V. 39, I. 3, p. 427-458. 
29 See for example GIULIANOTTI, Richard, “Scotland's Tartan Army in Italy: 
The Case for the Carnivalesque”, Sociological Review, Y. 1991, V. 39, I. 3, p. 
503-527. STOTT, Clifford and REICHER, Steve, “How Conflict Escalates: The 
Inter-Group Dynamics of Collective Football Crowd Violence”, Sociology, Y. 
1998, V. 32, I. 2, p.353-377. SPAAIJ, Ramon, Understanding Football 
Hooliganism: A Comparison of Six Western European Football Clubs. 
Amsterdam University Press, Amsterdam, 2006. PEARSON, Geoff, An 
Ethnography of English Fans: Cans, Cops, and Carnivals. Manchester 
University Press, Manchester, 2012.  
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violence (i.e. hooligans). Secondly, it separately examines differ-

ent forms of violent and disorderly fan behavior by avoiding 

sweeping generalizations and by taking account of legal definitions 

in labelling football-related violence. Thirdly, the available control 

techniques implemented in relation to football, or sport generally, 

in Turkey are associated to the latest framework developed by Cor-

nish and Clarke, which extends both the purposes of situational 

preventive interventions and hence their forms in ways that include 

psychological dimension of the person-situation interaction. 

II. Legal Regulations on Football Violence in Turkey 

The football-related crime prevention policy of the Turkish State, 

as in many other European countries, is predominantly predicated 

on situational prevention and law and order. Law 6222 is at the 

heart of the Turkish social control in relation to football. This legal 

instrument which was introduced by the Turkish State in 2011 reg-

ulates preventive measures and criminal sanctions related to vio-

lent and unruly fan behaviors in detail.  

The first specific legal instrument for addressing sports-re-

lated violence in Turkey was enacted in 2004 via Law 5149 to Pre-

vent Violence and Disorder at Sporting Events. Law 5149 prohib-

ited acts such as the sale, use or possession of alcohol and posses-

sion of injurious articles in sporting areas (Art. 11); obscene chant-

ing (Art. 12); illegal ticket sale (Art. 14); unauthorized entry to the 
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field of play (Art. 17/1); making statements which are incompati-

ble with sports ethics or incendiary, pejorative or discriminatory 

statements based on language, religion, sect, race, sex, ethnicity or 

political view, or hanging banners or bills of this nature at/around 

sport grounds (Art. 17/2); and damaging sporting areas (Art. 24). 

Those who breached any of these rules, except Article 12, were 

subject to either an administrative fine or an administrative fine 

with a banning order, which were imposed by the Sport Security 

Boards established under provincial administrations. The law did 

not envisage any punishment for obscene chanting, which was pro-

hibited by Article 12. 

Following the Report of the Parliamentary Research Com-

mittee completed in March 2011, Law 5149 was abrogated in April 

2011 by Law 6222 to Prevent Violence and Disorder at Sporting 

Events. It has been (widely) acknowledged that international law 

and practices were taken into consideration by Turkish law makers 

involved in the legislative process that led to Law 622230 . The 

Preamble to the new law, which was presented to the Turkish 

Grand National Assembly (TGNA) in December 2010 by the Jus-

                                                           
30 Turkish NOC Report 2013 by Turkish National Olympic Committee Sport 
Law Commission & İstanbul Bar Association Sport Law Commission. 
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tice and Development Party (JDP) Government, began by declar-

ing the motive behind the introduction of specific legislation as 

follows: 

As the protection of the rights of fans and other persons who 

carry on business in sports and the prevention of violence and 

disorder at sporting events constitute an extraordinary situation 

beyond a common public order issue, violence and disorder at 

sport cannot be dealt with by general criminal provisions. Thus, 

the problem should be dealt with particularly [translated from 

Turkish]. 

The Government also highlighted both quantitative and qualitative 

increases in violent and disorderly behavior at sporting events, in 

particular football games, in recent years31. It was underlined that 

Law 5149 had fallen short of expectation in terms of its ability to 

prevent violence and disorder since it came into force in 2004 and 

six years later problems in the application of the law had still not 

been resolved32. The increase in the number of offenders who got 

involved in sport-related crimes from 2002 to 2010 has been tabu-

lated by Parliamentary Research Committee as follows: 

                                                           
31 Preamble to Law 6222: Draft Law on the Prevention of Violence and Disorder 
in Sports and the Report of the Justice Commission – 1/990. 
32 Ibid.  
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Table 2: Number of Offenders Who Committed Sport-Re-

lated Crimes in Turkey, 2002-201033 

 2002
-

2003 

200
4 

200
5 

200
6 

200
7 

200
8 

200
9 

201
0 

2002-
2003 
(GDS 
Statis-
tics) 

1253        

2004-
2007 
(TFF 
Statis-
tics) 

 297 653 748 115
8 

   

2008-
2010 

GDS Sta-
tistics) 

     108
7 

120
9 

109
1 

 

Although both Law 5149 and Law 6222 were enacted to tackle vi-

olence and disorder arising at any sporting event, football has been 

the main context for their implementation. According to the offi-

cial statistics collected by the TFF and the General Directorate of 

Security (GDS) between 2004 and 2010 and presented by the Par-

liamentary Research Committee in 2011, unruly fan behaviors 

were mostly witnessed at football matches. 

                                                           
33 Report of the Parliamentary Research Committee, p. 109. 
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Table 3: Distribution of Sport-Related Disorder in 

Turkey, 2004-201034 

 Foot-

ball 
Basket-

ball 
Volley-

ball 
Hand-

ball 
Othe

r 
2004-

2008 
(TFF 

Statis-

tics) 

 

93% 

 

4% 

 

2% 

 

0% 

 

1% 

2008-

2010 
(GDS 

Statis-

tics) 

 
96.5% 

 
2.7% 

 
0.6% 

 
0% 

 
0.2% 

 

These statistics indicate that football violence has been the primary 

motive behind the specific legislation on sport-related violence in 

Turkey. According to a report titled The Factors Having an Effect 

on Violence in Sport, the Statistics, and the Solution Proposals, 

                                                           
34 Report of the Parliamentary Research Committee. 
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which was prepared by the GDS in 2012, the most frequently com-

mitted football-related crimes in Turkey are possession, use, or 

sale of forbidden articles in sporting areas (37%); obscene chanting 

(31%); damage to property (10%); entering sport areas without a 

ticket (8%); entering prohibited areas (7%); intentional injury 

(5%); and entering sport areas while intoxicated (2%). When hoo-

liganism is defined on the basis of sub-cultural group formations 

with proclivities to inter-group violence35, it can be argued that 

hooligan activities constitute a small proportion of football vio-

lence in Turkey. The data elicited from both media and official sta-

tistics indicate that missile throwing is the most common form of 

football violence in Turkey, followed by swearing (i.e. obscene 

chanting). 

Finally, Law 6222 has extended the scope of the previous 

law so as to cover places where fans gather in groups frequently or 

temporarily and routes on a journey to and from stadiums as well 

as inside and around sporting areas. For example, fans now may be 

subjected to FBOs for engaging in unruly behavior far away from 

stadiums as long as the behavior in question fits the definition pro-

vided by the law. Extending the scope of the law in this way may 

be interpreted as a precaution designed to prevent the displacement 

of violence to outer stadiums. The law does not specify the 

                                                           
35 as it is by Giulianotti and Spaaij. 
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timeframe in which the law applies, referring only to ‘before’, 

‘during’ and ‘after’ a designated sporting event in a broad sense. 

The Government also intended to strengthen the new law by re-

placing administrative fines with the penalty of imprisonment36. 

Accordingly, the authority to impose punishment for football-re-

lated offences has been delegated to the criminal courts. However, 

on 15 December 2011, six months after Law 6222 came into force, 

Law 6259 made significant amendments in relation to penalties. 

The terms of imprisonment were reduced by half or replaced with 

punitive fines. The Preamble to Law 6259 justified these reduc-

tions as follows: 

As a principle of the state of law, punishments and security 

measures are imposed by considering the gravity of an offence 

and the dangerousness of an offender. In addition to this, the 

punishments imposed for crimes by other laws also should be 

taken into account when determining the just punishment. Fi-

nally, in compliance with humanist principles, penal policies 

should aim to reintegrate offenders into society and enhance 

their sense of social responsibility [translated from Turkish]. 

                                                           
36 Preamble to Law 6222. 
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According to some Turkish sports lawyers, the introduction of re-

duced sentences has substantially weakened the deterrent power of 

Law 622237. 

 

III. Physical Transformation of Stadiums in Turkey 

and Stadium Rules 

As stimulated by Article 3/4(a) of the European Convention on 

Spectator Violence and Misbehavior at Sports Events and in par-

ticular at Football Matches (1985), it is the duty of State parties ‘to 

secure that the design and physical fabric of stadia provide for the 

safety of spectators, do not readily facilitate violence between 

spectators, allow effective crowd control, contain appropriate bar-

riers or fencing, and allow security and police forces to operate’. 

The regulations to be followed by clubs are also in force. The 

UEFA Safety and Security Regulations (Edition 2006), for exam-

ple, oblige match organizers, clubs and other participating associ-

ations to take precautionary measures to ensure the safety and se-

curity of the crowd for all matches played within the scope of any 

UEFA competitions. The commonly-held expectations of physical 

transformation of stadiums by the sporting authorities is a testa-

ment to the hypothesis that ‘soccer matches (and other stadium 

                                                           
37 Turkish NOC Report, 2013. 
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events) comprise a distinct place-and time-specific crime attrac-

tor/generator’38. In the light of the international instruments above, 

separate sections for away fans, physical barriers between field of 

play and stands, all-seated terraces, numbered seating, entrance 

controls and CCTV systems have been introduced across European 

football stadiums albeit at different times and to varying degrees. 

The Hillsborough Stadium Disaster and the final report submitted 

to the Home Secretary by Lord Justice Taylor who carried out the 

inquiry may be seen as a milestone in English football. The report 

pointed to a number of factors that triggered the events: over-

crowding; antiquated stadiums; poor facilities inside stadiums; 

hooliganism; excessive alcohol consumption; and the lack of pos-

itive leadership expected from relevant bodies like the FA, the 

Football League and clubs39. Furthermore, the report provided a 

list of recommendations for both safety and control of the crowd 

such as the installation of CCTV systems; membership cards; seg-

regation of terraces; more seating at stadiums; encouragement of 

fans’ clubs; alcohol restrictions; more active involvement by clubs 

with the community; and harsher penalties for offenders. The guid-

ance offered by the Report on the management of football stadiums 

                                                           
38 KURLAND, Justin, JOHNSON, Shane D. and TILLEY, Nick (2014), 
“Offenses around Stadiums: A Natural Experiment on Crime Attraction and 
Generation”, Journal of Research in Crime and Delinquency, Y. 2014, V. 51, 
I. 1, p. 7.   
39 Final Report of Inquiry by Lord Justice Taylor into the Hillsborough Stadium 
Disaster, Submitted to the Home Secretary on 19 January 1990. 
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in Europe is still applicable, although some of its recommenda-

tions, i.e. membership cards, have been subject to criticism for the 

way they operate.  

As for Turkey, the Report of the Parliamentary Research 

Committee has revealed that while official authorities and fan 

groups strongly support the idea that improving the physical con-

ditions of sports facilities would effectively reduce football vio-

lence in Turkey. Accordingly, the major regulations introduced by 

the State have been CCTV systems, alcohol restrictions and other 

prohibitions.  

A. CCTV  

The transformation of stadiums into violence-free entertainment 

venues requires more than the amelioration of general facilities. 

Security-related installations which are incorporated into the fabric 

of stadiums play a vital role in both pre- and post-criminal pro-

cesses. Judging by the declarations of the authorities, fan surveys 

and public opinion polls, CCTV has been a universally appreciated 

policing apparatus since its introduction40. As well as identifying 

supporters who are involved in violence and disorder inside stadi-

ums, it functions as a deterrent for potential offenders. As main-

                                                           
40 GARLAND, Jon and ROWE, Michael, “The Hooligan’s Fear of the Penalty”, 
Soccer & Society, Y. 2000, V. 1, I. 1, p.149. 
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tained by Cavadino and Dignan, the deterrent function of punish-

ment depends on the ‘perceived likelihood of detection’ in the eyes 

of potential offenders, which CCTV and other forms of surveil-

lance in stadiums attempt to foster41. 

While many European States have officially supported and regu-

lated the application of CCTV, skeptical voices from within aca-

demia have questioned its operation in terms of the displacement 

of violence to outer stadiums and the violation of fundamental 

rights, i.e. privacy. With reference to Greek stadiums, for example, 

Mastrogiannakis and Dorville have suggested that ‘the main effect 

of the deterrent and repressive functions of these systems, concern-

ing the control of the phenomenon, is to force the riots outside and 

far from the stadia’42. However, they have not provided any empir-

ical data to support this argument other than stating that many 

scholars have expressed this view. By contrast, another Greek 

                                                           
41 CAVADINO, Mick and DIGNAN, James, The Penal System: An 
Introduction, 4th Edition, Sage, London, 2007, p. 38-9. 
42 MASTROGIANNAKIS, Diamantis and DORVILLE, Christian, “Electronic 
Surveillance in Greek Stadia: Bureaucratic Process and Bargaining Games of a 
Failed Operation”, Sport in Society: Cultures, Commerce, Media, Politics, 
Y. 2013, V. 16, I. 2, p. 189. 



106 
 

scholar, Georgoulas, has adopted a critical criminological ap-

proach to examining the use of CCTV in a range of countries 

across the globe43. He has concluded that: 

It operates based on the evidence of guilt, violates privacy (there 

will be no unmonitored locations), is characterized by the trans-

parency in collection, circulation and elaboration of personal 

data, and pre-exposes and prerecords population groups that are 

pre-stigmatized, even before the (prospective or not) event. The 

practice of CCTV systems so far has shown that in Europe most 

of these violate the legislation of the states in which they are de-

ployed (mainly in relation to personal data and their use). 

The arguments of Georgoulas are rather harsh, particularly in his 

failure to acknowledge the positive aspects of the practice in terms 

of crime prevention and public safety. Stadiums are widely recog-

nized as public spaces throughout the world and obviously CCTV 

is not in operation in areas such as washrooms. As Felson and 

Clarke point out, ‘there is no reasonable expectation of privacy in 

such public places’44. Duff and Marshall justify the use of CCTV 

cameras on the grounds that it burdens everyone subject to surveil-

lance indiscriminately and support the use of this measure as long 

                                                           
43 GEORGOULAS, Stratos, “Social Control in Sports and the CCTV Issue: A 
Critical Criminological Approach”, Sport in Society: Cultures, Commerce, 
Media, Politics, Y. 2013, V. 16, I. 2, p 246-7. 
44 FELSON and CLARKE, p. 209. 
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as the protective benefit is worth the burden45. In a similar vein, 

the concerns expressed by Georgoulas may be valid in particular 

contexts when CCTV records are used for the stigmatization of 

particular supporter groups, i.e. in a way that discourages the free 

expression of their political views. Accordingly, the way local 

practices operate determines whether the system achieves its pri-

mary goals of deterring potential offenders and identifying law-

breakers.  

Scholars who examined the system also expressed concern 

about the intrusive aspects of CCTV46. Norris and Armstrong, for 

example, claimed that the proliferation of CCTV will turn Britain 

into a maximum surveillance society. Newburn and Hayman re-

sponded to such dystopian predictions by highlighting the duality 

of the system, in which the potential harms and benefits of CCTV 

surveillance simultaneously exist in the same political context47. 

By achieving a balance between these two, the authors suggested 

                                                           
45 DUFF and MARSHALL, p. 27. 
46 See DAVIES, Simon G., “CCTV: A New Battleground for Privacy”, 
Surveillance, Closed Circuit Television and Social Control, Eds. C. 
NORRİS, J. MORGAN and G. ARMSTRONG, Aldershot, Ashgate, 1998. 
MARX, Gary, Undercover: Police Surveillance in America. University of 
California Press, Berkeley, 1998. NORRIS, Clive and ARMSTRONG, Gary, 
The Maximum Surveillance Society: The Rise of CCTV. Berg, Oxford, 1999. 
47 NEWBURN, Tim and HAYMAN, Stephanie, Policing, Surveillance and 
Social Control: CCTV and Police Monitoring of Suspects. Cullompton, 
Willan, 2002, p. 167-9. 
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that protective functions can be favored over privacy even by the 

subjects of the surveillance48. 

As for Turkey, the examination of 26 football-related vio-

lent events occurred between 1967 and 2014 has indicated that lack 

of evidence is one of the most common justifications for acquittal 

in football-related criminal cases in Turkey49. This finding is likely 

to be interpreted as the low risk of apprehension by potential of-

fenders in a manner that affects their crime decision-making pro-

cesses. In order to increase the risk of detection in Turkish stadi-

ums, the duty to install necessary equipment into stadiums has been 

imposed on clubs by Law 6222 and the Regulation on the Imple-

mentation of Law 6222. In June 2013, the physical and technical 

infrastructure of the Turkish stadiums was examined by a dedi-

cated committee under the auspices of a joint workshop comprised 

of the representatives of a range of relevant institutions, including 

the Ministry of Youth and Sport, the Ministry of Justice, the High 

Council of Judges and Prosecutors, the GDS, the General Direc-

torates of Sport, the Offices of the Chief Prosecutor, provincial se-

curity directorates and sport security units in the provinces where 

the first and second division football clubs are located and the pres-

idents of these clubs. Informed by the findings of this committee, 

                                                           
48 Ibid. 
49 See Appendix 1 and Appendix 2. 
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the Ministry of Youth and Sport issued a circular on 16 August 

2013 in which it charged the clubs and the Federation to complete 

the installation of technical equipment urgently to ensure the con-

sistent implementation of the relevant laws. A circular from the 

Ministry of Interior dated 26 September 2013 similarly demanded 

the supply and installation of a sufficient number of camera sys-

tems with cutting-edge features able to monitor the stadium gates, 

terraces and the field of play and to record sound and video that 

can be used as forensic evidence. It is worth noting that Fenerbahçe 

was the club which achieved a considerable improvement in rela-

tion to the stadium security systems far before other clubs in Tur-

key. In 2008, the club announced that with the support of the TFF 

they installed a security system which consists of 178 cameras in 

and around their stadium50. Eighteen out of 178 cameras were in-

stalled outside the stadium so as to cover an area of one and half 

kilometers for 24 hours. The head of stadium claimed that this sys-

tem was one of a kind in Turkey and accordingly Fenerbahçe had 

the most secured stadium of Turkey.  

Regarding the SCP approach, CCTV cameras may produce 

their effects through several different mechanisms. As suggested 

                                                           
50 Fenerbahçe.org, 2008, Saracoğlu’na 178 Kameralı Yeni Güvenlik 
Sistemi/New Security System with 178 Cameras at Saraçoğlu. Available at: 
http://www.fenerbahce.org/i/detay.asp?ContentID=10693,  Accessed: 20 May 
2016. 
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by Tilley, ‘in a given context, a particular crime prevention meas-

ure fires one or more causal mechanisms, which produce a partic-

ular outcome-pattern’51. In the Turkish football context, CCTV, as 

a SCP measure, activates two mechanisms depending on its mode 

of operation: increasing risks and reducing provocations. While ac-

knowledging that CCTVs can work and produce their effects 

through different mechanisms, as also explained below separately, 

increasing the perceived risks of detection by strengthening formal 

surveillance is likely to be the first and main effect of CCTV. Alt-

hough there is limited evidence available on the effectiveness of 

CCTVs in Turkey, the evidence of impact on different crime types 

in other settings attests to the suitability of this measure to reduce 

football-related crimes in Turkey52. 

B. Alcohol Restrictions 

Although populist views have taken the correlation between alco-

hol consumption and football violence for granted, the literature 

                                                           
51 TILLEY, Nick, Understanding Car Parks, Crime and CCTV: Evaluation 
Lessons from Safer Cities, London, Home Office Police Department, 1993, p. 
3. 
52 see for example the systematic review and meta-analysis of the CCTV impact 
on crime reductions in public space, undertaken by WELSH, Brandon and 
FARRINGTON, David P., “Public Area CCTV and Crime Prevention: An 
Updated Systematic Review and Meta-Analysis”, Justice Quarterly, Y. 2009, 
V. 26, I. 4, p. 716-745. 
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provides little empirical evidence regarding the influence of alco-

hol on the occurrence of violent fan behavior53. Nevertheless, al-

cohol as a contributing if not causal factor has been acknowledged 

and regulated to varying degrees by a range of European countries 

including England, France, Portugal, Slovenia, Scotland, Spain 

and the Netherlands54.  

One of the earliest legislative actions on the issue was the 

absolute ban on alcohol in Scottish stadiums imposed by the Crim-

inal Justice (Scotland) Act 1980. Five years later, the European 

Convention on Spectator Violence and Misbehavior at Sports 

Events and in particular at Football Matches (1985) brought the 

issue onto the European stage. The Convention encouraged State 

parties to take necessary action ‘to exclude from or forbid access 

to matches and stadia, insofar as it is legally possible, [...] people 

who are under the influence of alcohol or drugs’ (Art. 3/4(d)) and 

‘to prohibit the introduction of alcoholic drinks by spectators into 

stadia; to restrict, and preferably ban, the sale and any distribution 

                                                           
53 See MURPHY, Patrick and WADDINGTON, Ivan, Soccer Review, 
Leicester, The Professional Football Association, 2005, p. 40. FROSDICK, 
Steve and MARSH, Peter, Football Hooliganism, London, Routledge, 2005, p. 
123. 
54 SIEKMANN, Robert, GARDINER, Simon, SOEK, Janwillem, OLFERS, 
Marjan and MOJET, Hans, Football Hooliganism with an EU Dimension: 
Towards an International Legal Framework – Final Report AGIS 
Programme 2003, The Hague, T.M.C. Asser Instituut, 2004. 
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of alcoholic drinks at stadia, and to ensure that all beverages avail-

able are in safe containers’ (Art. 3/4(f)). That same year in Eng-

land, the Thatcher government introduced the Sporting Events 

(Control of Alcohol) Act 1985, which banned the consumption 

and/or possession of alcohol within sight of the pitch.  

In Turkey, Law 6222 similarly prohibits the admission to 

sports grounds of a person who clearly appears to be under the in-

fluence of alcohol or another stimulant. The possession of liquor 

or narcotic or stimulant drugs at sporting events is subject to a pu-

nitive fine (Art. 13/6). Those found drunk inside sports grounds 

and refuses to leave are forcibly expelled and banned from watch-

ing matches for a one-year period. Banning from watching for 

drunkenness is an example of an administrative football banning 

order, which is immediately enforced by the police with no need 

for any judicial procedure. Pointing to the need for ‘reasonable sus-

picion’, some lawyers have argued that it is not possible to impose 

this ban on a drunk person who does not constitute any risk of harm 

or has not committed a crime just because s/he enters or attempts 

to enter sports grounds55. Law 6222 also prohibits alcohol con-

sumption inside stadiums without any exception, i.e. out of sight 

                                                           
55 DERE, Coşkun, “Spor Müsabakalarını Seyirden Yasaklanma/Banning from 
Watching Sport Competitions”, Ankara Barosu Spor Hukuku Kurulu - Av. 
Ömer Remzi Arıkan Armağanı/Ankara Bar Association Sport Law 
Committee – Special Edition for Lawyer Ömer Remzi Arıkan, Eds. T. 
ÇAĞLAR, Ankara, Mattek, 2013. ZAFER, Hamide, “Sporda Şiddet ve 
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of the pitch as is the case for English stadiums. Despite the lack of 

empirical evidence on the role of alcohol in relation to the extent 

of football violence in Turkey, the president of the TFF also asked 

clubs to schedule early kick-off times to reduce the alcohol con-

sumption by fans56. Moreover, some Turkish lawyers have sup-

ported the idea of early kick-off times on the grounds that it is more 

difficult to evade the police in the daytime57. 

 Considering the latest SCP model proposed by Cornish and 

Clarke, alcohol restrictions first serve to negate the excuses of of-

fenders who seek to evade responsibility of their violent behaviors. 

The potential use of alcohol as an excuse was explained by Murphy 

and Waddington as follows58: 

It is also the case that football hooligans themselves helped to 

foster the link between football hooliganism and alcohol con-

sumption. If, for example, a football hooligan found himself in 

court charged with assault and was asked to explain his behav-

iour, he may well have asked himself the question: ‘What sort of 

explanation is more likely to lead to a lesser sentence? ‘I was out 

                                                           
Düzensizliğin Önlenmesine Yönelik Bir Çare Olarak Seyirden Yasaklama/A 
Remedy to Prevent Violence and Disorder in Sport: Banning Order from 
Match”, Türkiye Adalet Akademisi Dergisi/Journal of the Justice Academy 
of Turkey, Y. 2014, V. 5, I. 19, p. 23-52. 
56 RADIKAL, 1 August 2013, Taraftara ‘Direniş’ Yasak/Fan ‘Resistance’ 
Forbidden, Available at: http://www.radikal.com.tr/spor/taraftara-direnis-
yasak-1144375/, Accessed: 20 May 2016. 
57 Turkish NOC Report, p. 23. 
58 MURPHY and WADDINGTON, p. 40. 
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of my head because I’d drunk too much’ or ‘I get a buzz out of 

violence’. The answer is self-evident. 

Taking the subjective evaluations of potential offenders in relation 

to the situations conducive to violence into account, Felson and 

Boba further claim that alcohol plays a major role in the perception 

of provocations59: 

It gives people big mouths and big ears. Big mouths help people 

make aggressive statements that provoke counterattacks and res-

toration of justice. Big mouths also help people to provoke others 

into fights. Alcohol makes bigger ears by getting people to hear 

things that were not said. Managing alcohol is part of preventing 

violence.  

Controlling alcohol in the football context accordingly emerges as 

a strategy under the category of removing excuses, as proposed by 

Cornish and Clarke. Secondly, alcohol-related restrictions in foot-

ball stadiums do not only serve to keep supporters sober-minded, 

they also reduce the likelihood of trouble stemming from the use 

of alcohol bottles and cans as missiles. Replacing glassware with 

plastic, for example, was a measure which successfully reduced 

injuries in barroom environments60. Frosdick and Marsh noted that 

                                                           
59 FELSON, Marcus and BOBA, Rachel L., Crime and Everyday Life, 4th 
Edition, London, Sage, 2010, p. 189. 
60 GRAHAM, Kathryn and HOMEL, Ross, Raising the Bar: Preventing 
Aggression in and around Bars, Clubs and Pubs. Devon, Willan, 2008. 
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a similar concern was found in relation to alcohol control strategies 

in the British context since the 1980s61. Incidents in which match 

officials and players were injured in this way have been reported 

in some European countries such as Germany and Sweden where 

pitch-side drinking is permitted62. This auxiliary dimension of 

these restrictions can be located within the category of increasing 

the effort for committing crime by controlling tools/weapons in the 

first place63. Accordingly, in a similar way to CCTV, banning al-

cohol can produce its effects through different mechanisms which 

are (a) increasing efforts as a result of controlling alcohol contain-

ers that can be used as weapons and (b) removing excuses. Con-

sidering the extent of missile throwing in the Turkish football con-

text, the first mechanism, in particular, can plausibly contribute to 

reductions in this form of disorderly fan behavior.  

C. Other Prohibitions 

Law 6222 identifies four specific offences that can be categorized 

as violent or disorderly fan behavior. Three of them, namely pos-

session, use or sale of forbidden articles at sporting areas (Art. 12 

and 13), obscene chanting (Art. 14) and unauthorized enter to the 

game field (Art. 16), have been enacted in a similar way to the 

                                                           
61 FROSDICK and MARSH, p. 127. 
62 PONTURO, Tony, Alcohol and Football. London, Alcohol Concern, 2014. 
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former law, although significant changes have been applied to the 

elements of the offences in question and to the punishment of of-

fenders. ‘Running riot at sporting areas and damaging facilities’ 

(Art.17), on the other hand, has been introduced as a new offence.  

According to Article 13 of the law, a person who carries 

tools which can be used for cutting, crushing, wounding or drilling 

or articles which are fulminating, sparkling, inflammable or burn-

ing will be sentenced to up to one year’s imprisonment; this term 

is extended up to five years for those who provide these tools and 

articles. If an offender disturbs the peace of a match by using these 

tools or articles, unless the behavior constitutes another crime 

which requires the imposition of a heavier penalty, s/he faces a 

sentence of 1-3 years’ imprisonment (Art. 13/4). If the same of-

fence is committed by using other articles which are not prohibited 

by the Law, the offender is hit with a punitive fine (Art. 13/5). If 

implemented strictly together with ‘controlling access’, another 

SCP measure, controlling the possession, use or sale of forbidden 

articles at sporting areas emerges as one of the main precautions 

designed to block criminal opportunities for would-be offenders 

regardless of their motivation. This measure is accordingly located 

under the category of increasing efforts by controlling tools/weap-

ons.  
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 The elements and sanctions of obscene chanting, which 

constitutes a form of symbolic violence, in the former law (Law 

5149, Art. 12) were also changed drastically. According to the new 

law (Law 6222, Art. 14/1) that regulates obscene chanting: 

 The illegal behavior should occur at or around sporting ar-

eas. 

 It can be a group behavior or single fan behavior. 

 The words or acts should be perceived as an ‘insult’ by 

third persons who hear or see them, regardless of whether 

they mention or target a specific person. 

 Offenders shall be punished with punitive fines, unless the 

behavior constitutes another crime which requires the im-

position of a heavier penalty. 

 And the investigation and prosecution are not bound to a 

complaint.  

If the words or acts are of a discriminatory nature based on religion, 

language, race, ethnicity, or sex, offenders shall receive sentence 

of six months up to two years’ imprisonment, unless the behavior 

constitutes another offence which requires the imposition of a 

heavier penalty (Art. 14/2). In cases where offences defined in the 
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first and second clauses are committed through holding or hanging 

written banners or graffiti, the penalty is increased by one-half 

(Art. 14/3). Punishing obscene chanting unlike the former law may 

be interpreted as a strategy of the Turkish State which seeks to alert 

conscious about the illegality of this behavior and removes excuses 

accordingly. Swearing has been also identified as one of the most 

common unruly crowd behavior in the Turkish football context.   

‘Unauthorized entry to the field of play and other areas in 

which fans are not generally permitted’ is regulated by Article 16 

of the law wherein perpetrators are sentenced to a minimum of 

three months up to one year in prison or to a punitive fine. Moreo-

ver, offences which interfere with the course or threaten the secu-

rity of a match, will incur a penalty of 1-3 years’ imprisonment 

(Art. 16/2). Regulating unauthorized entry to the playing field as a 

separate crime serves to avoid possible disputes as well as making 

it more difficult for motivated offenders to make contact with their 

targets, namely players in the pitch or match attendants. Pitch in-

vasion is one of the most common disorderly fan behaviors in 

Turkish football history in light of the media sources examined 

within the scope of the project64. Accordingly, banning unauthor-

ized entry to certain areas including the field of play emerges as a 
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measure which will contribute to increased efforts by hardening 

targets and reducing provocations by avoiding possible disputes. 

Finally, Article 17 of the law, which refers to ‘running riot 

at sporting areas and damaging facilities’, rules that the crimes in-

volving intentional injury or damage to property at sporting areas 

are subject to the general provisions of the Turkish Criminal Code 

and the investigation and prosecution of these offences is not 

bound to a complaint.  It is worth noting that Law 6222 presumes 

sporting areas and other commodities in these areas to be ‘public 

property’ in terms of the crime of damage to property (Art. 17/2). 

Identifying stadiums as public property, even though they may be 

owned by private individuals, implies that predatory crimes com-

mitted in such places are deemed by the Turkish lawmakers to be 

more serious than ordinary predatory crimes. It is also worth noting 

that referees, observers and representatives are similarly consid-

ered public officials in the crimes committed against them in rela-

tion to their duties65. Sağır interprets this attribution as the control 

of sports, in particular football, by the central authority which aims 

to increase its power in stadiums66.  

                                                           
65 Law 6222, Art. 20. 
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The detailed definition of violent and disorderly behaviors 

by Law 6222 is compatible with one of the basic principles of the 

SCP theory, which seeks ‘to remove any ambiguity concerning the 

acceptability of conduct’67. From this perspective, the clarity of 

rules serves to alert potential offenders about the severity of the 

costs involved in the decision-making process68. According to 

Clarke, some highly specific laws may be designed to support such 

rules69. The introduction of new rules and prohibitions and the 

strengthening of some existing rules in terms of their elements and 

sanctions through Law 6222 is a testament to this argument. Such 

strategy accordingly may be seen as an implication of removing 

excuses via setting rules. 

IV. Policing Strategies in Turkey 

The policing strategy that has been encouraged in Europe is one of 

increasing cooperation and information exchange between the po-

lice and other competent authorities at both the national and the 

international level. Regarding the latter, the Council of EU seeks 

to enhance international police cooperation between Member 

States via its binding legal instruments. Council Decision 
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68 Ibid.  
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2002/348/JHA (Art. 1/1), for example, obliges each Member State 

to establish ‘a national football information point of a police na-

ture’ which will coordinate and facilitate the anticipated exchange 

of information and international police cooperation. As a part of 

their authorization, furthermore, they are assigned to attain the per-

sonal information of risk-supporters and prepare a risk assessment 

concerning individual clubs or the national team of the country in 

which they operate. In 2007, Council Decision 2007/412JHA was 

introduced, which amended the 2002 Decision in light of expert 

assessments on the operation of international police cooperation. 

The amendment emphasized the need for the formation and circu-

lation of ‘generic and/or thematic national football disorder assess-

ments’, and the more accurate exchange of relevant information. 

Despite the efforts to improve police co-operation in Eu-

rope, the early argument of Garland and Rowe, which emphasized 

the difficulty of controlling sporadic violence, still has merit, par-

ticularly considering the sporadic and spontaneous nature of foot-

ball violence70. As indicated by both official reports71 and media 

sources72, while inter-group quarrels emerge as sporadic incidents, 

throwing missiles at particular or random targets, pitch invasion, 
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vandalism/property destruction, confrontations with the police and 

verbal assault can be listed as more frequent crowd behaviors in 

Turkey: 

The fact that such events are relatively co-ordinated does at least 

offer the police the possibility of controlling and preventing this 

type of disorder, just as intelligence-gathering and surveillance 

might be used against drug-traffickers, paedophile rings or other 

organized criminals. Such strategies remain limited though, 

since much football-related violence appears to be relatively un-

organized and ad hoc, and not the product of highly organized 

groups, and is therefore very difficult to prevent using the kinds 

of approach detailed here73. 

In the context of Turkish football, there has been only one excep-

tion to this rule. As part of the so-called hooligan investigation in-

itiated in 2013, the members of a number of fan groups were ar-

rested by the police after a one-year chase using technical surveil-

lance devices and were accused of being members of a criminal 

enterprise74. Within the scope of the operations, the police found a 

number of injurious articles, including knives, during the searches 
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conducted before the matches. The proactive policing against foot-

ball-related crime and disorder in Turkey, on the other hand, is the 

employment of the police and other security attendants in stadi-

ums. According to Madensen and Eck, stadium personnel in 

charge of security is an essential part of any crime prevention strat-

egy in relation to the football-related crime prevention75. Clarke 

had also highlighted the role of formal surveillance in the football 

context as follows76: 

Good liaison between the police, the two soccer teams, and sup-

porters’ clubs can reduce the opportunities and temptations for 

vandalism and violence; arrival and departure of supporters can 

be better managed so as to avoid long delays; within and possibly 

around the grounds, routes of access to stands and occupation of 

stands can be controlled. 

With reference to English stadiums, the employment of stewards 

at stadiums in the 1990s, as well as the proliferation of CCTV mon-

itors, hand-held video camera and the photo-phone system in the 

late 1980s, made a significant contribution to policing football 

crowds77. Many duties of the police at football stadiums were then 

transferred to stewards appointed by host clubs78. That there was 
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76 CLARKE, Situational Crime Prevention: Its Theoretical Basis…, p. 244. 
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no national standard for testing the efficiency of stewards in rela-

tion to crowd control and spectator safety was the primary concern 

for both authorities and academics in the first years of the prac-

tice79. Today, all stewards working in any stadium in the UK must 

hold a Level 2 National Vocational Qualification (NVQ) in spec-

tator safety. In order to achieve this level, they are subject to a 

training package, ‘On the Ball’, introduced by the Football Asso-

ciation. A stadium safety officer, who has to be appointed in every 

English stadium, is in charge of executing these training programs 

in addition to other safety-related duties. According to the Home 

Office Statistics for the 2010/11 season, ‘51% of all matches [in 

England] were police free – continuing to free up police resources 

to deal with local police and community priorities’80. The English 

model of policing, which relies on the assignment of qualified 

stewards inside stadiums, is a testament to the hypothesis that sys-

tematic management of the immediate environment is an integral 

part of a successful situational prevention. 

In Turkey, Law 6222 (Art. 6) obliges clubs to provide a 

sufficient number of private security guards, who carry out secu-

rity-related duties inside stadiums along with the police, and club 

attendants, whose role is to ensure spectator safety. Regarding the 
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former, clubs can buy private security services to fulfil the duties 

imposed by the Law. Provincial Sport Security Boards are author-

ized to determine the number of private security guards which will 

be employed by clubs and their places of duty. In relation to first 

division football club matches, police officers who are not on duty 

on the match day can be assigned to provide security upon appli-

cation by the relevant club and at the request of the Federation. The 

police officers assigned to this task by the authorized police unit 

are paid twice their usual daily wage. The number of police officers 

cannot exceed one third of the number of private security guards 

as determined by the Provincial Sport Security Boards. Private se-

curity guards assigned to sporting grounds are subject to Law 5188 

on Private Security Services in terms of their duties and powers, 

except that they cannot carry firearms. 

It is worth noting that the duties of private security guards 

that are regulated by law are not equivalent to those of stewards in 

English football stadiums. Stewards may be trained by the clubs 

themselves or provided via stewarding agencies for health and 

safety-related duties inside stadiums, such as guiding spectators 

upon entry and exit or rendering emergency first-aid. Unlike stew-

ards, a private security force is a special unit which is endowed by 
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law with similar authority to that of the police, albeit with more 

limited powers81.  

In order to facilitate coordination between relevant individ-

uals and agencies and to monitor the execution of security 

measures at football matches, a competition security chief is ap-

pointed by the local authority from among police commanders 

(Law 6222, Art. 7). Police officers and private security guards 

work together under the command and governance of the compe-

tition security chief. Competition security chiefs were put in charge 

under the previous law as well. In a meeting held with representa-

tives of the İstanbul Provincial Sport Security Board, it was stated 

that the assignment of the same provincial police commanders as 

competition security chiefs in 2010 and 2011 enabled this group of 

chiefs to specialize in the control of clubs and stadiums, including 

the use of spectator profiling82. According to Law 6222, competi-

tion security chiefs can decide to increase the number of police of-

ficers at any time. Each competition security chief assigns a police 

officer to each football club in the first and second divisions. This 

specified officer is charged with attending every match of that club, 

including away games. In the event of violence or disorder on the 
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terraces, private security guards inform the authorized police of-

ficer and the police officer in question dispatches a sufficient 

number of police to that area83. 

As a specific power invested in security attendants during 

the admission of fans into stadiums, stewards (or the police, de-

pending on the law and ground regulations of a given country) have 

the right to search spectators to prevent admission of forbidden 

materials. Law 6222 (Art. 12/2) grants police officers and private 

security guards, on condition of the governance of the police, au-

thorization to search spectators and their belongings via technical 

devices or by hand. The police are further warranted to conduct 

such searches around and en route to and from sports grounds be-

fore, during and after matches in accordance with Law 2559 on 

Police Powers (Art. 12/3). Comparing the security measures taken 

inside Turkish and British stadiums, Mizrahi and Maguire have ob-

served that: 

Turkey’s security measures have even gone a step further in the 

searches conducted on spectators entering the stadium to watch 

the match. Turkish security guards remove lighters, coins and 
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even house keys from those coming to watch, to try and ensure 

nothing can be thrown at any of the players or the referees, alt-

hough the odd item still tends to find its way onto the field84. 

The effectiveness of the police presence at Turkish football stadi-

ums has been the focus of numerous survey-based academic stud-

ies in the early 2000s, prior to the introduction of Law 6222 in 

201185. A study by Oktay Çelik found that one in every three police 
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officers (35.7%) speculated that missiles thrown onto the field 

were given to fans by club managers; 27.8% presumed that mis-

siles were placed in stadiums before matches, while 19.8% alleged 

that stadium attendants provided fans with them86. Only 16.7% be-

lieved that fans brought missiles with them87. Most (85.9%) police 

officers said that they would not choose to take charge in football 

matches if they had another option88. Only 3.1% said they were 

willing to take charge89. Similarly, participants in a study by 

Arıkan and Çelik revealed their indispositions by rejecting the 

view that “the more police in stadiums, the less violence” by a 78% 

majority90.  

In terms of the interactions between fans and the police, 

83.7% of participants in Çelik’s study and 70.5% of those in 

Arıkan and Çelik’s study suggested that fans provoked the police 

into treating them harshly. Çelik also reported that the majority of 
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officers (88.1%) believed that the police did not provoke fans. An-

other consistent finding was that police officers were not influ-

enced by their own fan identities when responding to incidents at 

football matches91. Regarding the views on the training partici-

pants had received, in a study by Arıkan and Çelik of 241 police 

officers from two different cities, İzmir and Sivas, more than half 

the participants reported that they had received in-service training 

on football fan profiles (54.8%), spectator aggressiveness and hoo-

liganism (54.4%) and sport security (53.5%). By contrast, Gülte-

kin’s study of 300 police officers from three different cities (İstan-

bul, İzmir and Aksaray) with service experience in the top three 

divisions of the football league found that more than half had not 

received in-service training on spectator aggressiveness and vio-

lence (56.7%) or sport security (65.6%). These findings can be in-

terpreted as an indication that police training fell below the desired 

level. With the introduction of Law 6222 and the Regulation on the 

Implementation of Law 6222, the responsibility for providing 

training for police officers and competition security officers has 

been imposed on the central sport security units established under 

the GDS. Responsibility for employing private security guards 

who are trained in sport security, on the other hand, has been left 

to individual clubs.  

                                                           
91 KAYNAK; PULUR et al.; ARIKAN and ÇELİK; GÜLTEKİN. 



131 
 

In relation to the efficiency of private security guards, the 

findings of a joint project by Bahçeşehir University and City Se-

curity Group (CSG), an İstanbul-based company providing private 

security services, offer important insights. The study used random 

sampling to seek the views of 1000 people living in İstanbul on the 

security of stadiums92. Seventy per cent of respondents reported 

that they found stadiums insecure (52%) or very insecure (12%). 

Sixty-six per cent considered the training of private security guards 

in charge of stadiums inadequate, while 7 out of 10 believed that 

private security guards who have been trained in sport security can 

prevent violence. Three out of five participants considered the po-

lice to be the most appropriate security provider, while two out of 

five favor private security guards. The research has illustrated that 

the number of those who favor private security guards correlates 

directly to the level of education and income of the participants. 

Seven out of ten participants believe that collaboration by the po-

lice, private security and the public prosecutor will increase secu-

rity at sporting events. Regarding the latter, the Ministry of Justice 

has decided to assign public prosecutors who will be in personal 

contact with the police and will instruct them promptly when 

needed93. Following a directive from the Ministry of Youth and 
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Sport, three seats in the front row came to be reserved for so-called 

sports prosecutors to enable them to follow competitions in a 

proper environment. Stadium Security Research, however, illus-

trated that the number of those who consider the so-called sports 

prosecutors to be best suited for taking charge inside stadiums de-

creases as the level of education and income of the respondents 

increases. Similarly, the number of those who share the view that 

‘collaboration by the police, private security and the public prose-

cutor will increase the security at sporting events’ tends to decrease 

in inverse proportion to the respondents’ level of education and 

income. These findings indicate that wealthier, more educated fans 

are more skeptical than others about the ability of these agents to 

control disorder at sporting events. It may also imply that these 

fans find the visibility of judicial actors on the terraces unneces-

sarily intimidating. 

In relation to the SCP model of Cornish and Clarke, the 

presence of the police and private security guards at stadiums con-

tributes to extend guardianship and accordingly increases the risk 

of detection for potential offenders. Moreover, authorized security 

attendants activate another SCP mechanism, which it is increasing 

efforts via controlling tools/weapons, because they undertake body 

searches of fans at stadium gates.  
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V. Turkish Fans’ Identification (ID) Card Scheme: 

Passolig 

Identity cards for football supporters were first proposed in Eng-

land by the Taylor Report under the name of membership cards; 

however, ‘detailed theoretical and practical criticism of the gov-

ernment’s membership scheme also led Taylor to reject it as a so-

lution to hooliganism, which effectively meant that it was never 

implemented’94. An equivalent scheme was only legislated after 

2000 in Italy, another European country which had suffered a great 

deal of football violence. Fan identity cards for Italian supporters, 

known as Tessera del Tifoso (TdT), were introduced in 2007 by the 

Ministry of Interior but did not come into effect until the 2009/10 

football season. 

The Tessera was first introduced as a ‘fan privilege’ card to be 

distributed by individual teams. The Tessera would enable fans 

to purchase tickets, to use the Tessera as a credit card and to gain 

special rewards to be determined by the individual teams. Ini-

tially, fans were critical of the commercial aspects of the card. 

The card would not be free and since it would be tied to a bank 

account, some saw the card as a scheme to help banks and add 
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nothing to the security at the stadium. The Tessera was to be in-

troduced in phases. At first, it would only be required for fans to 

purchase tickets to away games, while, eventually, it was to re-

place the season tickets95. 

By operation of law, fans convicted of certain offences and fans 

banned from attending in matches are not eligible to apply for the 

Tessera96. According to Maccanico, this rule implies that the 

scheme intends to differentiate between ‘fans who can be trusted’ 

and those who pose a ‘security threat’97. The scheme encountered 

widespread opposition from Italian supporters across the country, 

in particular from Ultràs, which united to protest the practice, and 

led to a significant decrease in the number of fans attending 

matches during the 2010/11 football season in Italy98. The scepti-

cism on the part of Ultràs was rooted in the commercial aspects of 

the implementation and repressive outcomes for fans99. Private ad-

vocates and public rights defenders also repudiated the scheme on 
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the grounds that the police would access sensitive private infor-

mation and share it with football clubs and banks100. 

 According to the annual report of the National Observatory 

for Sporting Events issued at the end of the 2011/12 season, there 

were over one million TdTs in Italy by the end of 2012101. Based 

on this report and the findings of the Memorandum of Understand-

ing dated 21 June 2011 and signed by the Ministry of the Interior 

and the Sporting Authorities, the Italian sports lawyer Paolo Gar-

raffa has addressed the concerns expressed against the TdT system 

by drawing attention to three positive developments that have re-

sulted from it. First, contrary to popular belief the scheme has in-

creased attendance at matches because TdT holders are now enti-

tled to enter even risky away matches without being subject to 

ticket restrictions102. Garraffa has also noted that attendance at 

Serie A (Italian Professional Football League) matches had been 

declining for decades even before the introduction of Tessera103. 
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Secondly, the scheme has virtually obviated ticket touting prac-

tices in Italian football104. Finally, with the exception of a few sta-

diums, the scheme has succeeded in preventing football-related vi-

olence when the number of recent incidents is compared to those 

of previous seasons105. Following Italy, Poland introduced a man-

datory supporter ID card scheme via the ‘Act on Mass Events Se-

curity of 20 March 2009’: 

Very strict identification scheme was also imposed which forced 

all supporters to purchase ID cards, including photo and private 

data. Every person who wishes to buy a ticket for any league 

game needs to have a fan card of the host club and present ID 

document at the entry. [A] Person from Łódzkie voivodship is 

unable to purchase an individual ticket for a game in Warszawa 

when the team from Łódzkie is playing there106. 

Like the criticism directed towards the TdT scheme, falling attend-

ances has been the main concern of Polish authorities as well as 

procedural difficulties107. The executives of both Ekstraklasa 
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(Polish Professional League) and the PZPN (Polish FA) have com-

plained about the irksome application process involving the sub-

mission of excessive information with a mandatory photo. In ac-

cordance with the demands of these sporting authorities, the Polish 

legislative body agreed to revise current regulation and decided to 

end ID card scheme. According to the draft legislation, newcomer 

fans and tourists now can buy any match ticket with only a personal 

ID without being subjected to the formalities of a fan ID card, 

while season ticket holders and regular match-goings can continue 

to use their existing cards.  

In Turkey, following the example of the European models, 

Article 5/4 of Law 6222 introduced an electronic system for creat-

ing match tickets. Fan ID cards contain the name, surname, na-

tional ID number and photograph of the person who wishes to buy 

a match ticket. If the person is a citizen of a foreign country, the 

card will contain the name of his/her country and the serial number 

of his/her passport instead of a national ID number, which s/he 

used when entering Turkey. Ticket sales are only executed upon 

presentation of these personally identifiable and non-transferable 

cards. Controlling the use of ID cards in stadiums is the responsi-

bility of home clubs. In matches where there is no home club, this 

responsibility is discharged mutually by participating clubs. Fi-
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nally, at national matches, responsibility is undertaken by the rele-

vant federation. According to Article 11 of Law 6222, federations 

are entitled to control and inspect the operation of the card scheme 

via a ‘centralized control system’ which will be established under 

their auspices. Personal data collected through electronic card reg-

istrations are also stored in a centralized database by federations, 

to which the Ministry of Finance and the Ministry of Interior are 

granted access.  

The Turkish fan ID card scheme known as Passolig was 

implemented on 14 April 2014, three years after Law 6222 was 

enacted, and only in relation to football matches. With the intro-

duction of Passolig cards, the era of paper tickets came to an end. 

After a private bank, Aktifbank, purchased the operating rights of 

the scheme by tender, Passolig cards came to be issued as a debit 

card, a prepaid debit card or a credit card which is designed to 

function simultaneously as a match ticket, fan card, ticket for pub-

lic transportation in certain cities and loyalty card for certain stores. 

Buyers have to pay an annual usage fee ranging between 16-29 

Turkish liras, of which a certain amount is transferred to football 

clubs. Every person who wishes to buy a match ticket first should 

register for a Passolig card and then use it to buy match tickets. 

Season tickets are also processed on Passolig cards. Cards can be 

created with a club logo on them if a recipient indicates his/her 
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team when entering their personal data. Unless declared otherwise 

by Sport Security Boards, Passolig cards may be used for any 

matches in the first and second divisions regardless of the logo on 

them. However, clubs may give priority to the cards with their own 

logos. If after doing so there are still tickets available, a general 

sale of cards bearing the logos of other teams shall begin on a date 

set by the authorized club. According to the statistics updated daily 

on the official Passolig website, 2,007,323 cards have been regis-

tered as of 3 May 2016. Of these, 399,962 have been issued with 

the Fenerbahçe logo, followed by Galatasaray with 376,722 and 

Beşiktaş with 320,089. 

Negative reactions to Passolig were evident from the very 

beginning of the scheme. The acknowledged Turkish sociologist 

and sports journalist Tanıl Bora has argued that the scheme 

amounts to the usurpation of a public space108. That personal in-

formation about fans is shared with the Ministry of Finance and the 

Ministry of Interior by law has also aroused suspicion over whether 

the scheme is serving purposes other than preventing violence, 

such as blacklisting109. The scheme is criticized on the grounds that 

                                                           
108 BORA, Tanıl, 2014, “Passolig: Kamu Alanının Gaspı/Passolig: Usurpation 
of Public Space”, Online Article, Radikal, Available at: 
http://www.radikal.com.tr/yazarlar/tanil-bora/passolig-kamu-alaninin-gaspi-
1188145/, Accessed: 8 August 2015. 
109 GÜNEY, Emir, “Passolig Türk Sporundaki Şiddet ve Düzensizliği Nasıl 
Engelleyecek?”, Panorama Khas, Y. 2014, V. 15, p. 70-72. 
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Law 6222 does not provide a safeguard for the protection of per-

sonal data collected from fans. Another criticism against the 

scheme is that people are obliged to become customers of a private 

bank even though they might use their cards for no transaction 

other than the purchase of match tickets110. 

The Ankara-based fan association Taraftar Hakları Da-

yanışma Derneği/Taraf-Der (Fan Rights Solidarity Association) 

filed a suit alleging that the relevant provisions were unconstitu-

tional and appealed to the Ankara 16th Consumer Court for a stay 

of execution. In the trial on 18 November 2014, the court found 

that the claim of unconstitutionality was reasonable and appealed 

to the Constitutional Court111. As per Article 40 of Law 6216 on 

the Establishment and Adjudicatory Procedures of the Constitu-

tional Court, if a competent court is of the opinion that the provi-

sions which will be applied to the case at hand are contrary to the 

Constitution or of it finds the claim of unconstitutionality made by 

a party reasonable, it can appeal to the Constitutional Court for 

those provisions to be annulled. This authorization granted to gen-

eral trial courts is referred to as “concrete norm control” when im-

                                                           
110 Ibid.  
111 Hürriyet, 18 November 2014, “Passolig’de de Top Anayasa 
Mahkemesi’nde/Passolig Case Referred to the Constitutional Court”, Available 
at: http://www.hurriyet.com.tr/passolig-de-de-top-anayasa-mahkemesi-nde-
27604666, Accessed: 20 May 2016. 
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plemented. Using this authority given by law, the Ankara 16th Con-

sumer Court claimed that the provisions for an electronic card sys-

tem, which underpin the Passolig scheme, violate fundamental and 

universal rights and freedoms in contravention with the Constitu-

tion, the European Convention on Human Rights (ECHR) and the 

Universal Declaration of Human Rights (UDHR). The court ar-

gued that the scheme causes innocent or even victimized football 

fans to suffer double-victimization by restricting such fundamental 

rights as the right to protect and improve their corporeal and spir-

itual existence, the right to demand respect for their private and 

family life and the right to request protection of personal data. Re-

garding the latter, Article 5/11(c) of the law, which regulates that 

the federations are entitled to advertise and commercialize the data 

on the electronic cards on behalf of clubs, was particularly found 

to be incompatible with the principle of protection of personal data 

as well as the legal motive behind Law 6222, which is the preven-

tion of violence. It was claimed that with this article the concept of 

an electronic card is ascribed a commercial mission. Moreover, the 

annual usage fee introduced by the intermediary firm, Aktifbank, 

was interpreted as a breach of the principle of the hierarchy of 

norms on the grounds that such a fee is not regulated by law.  

Considering Article 20 of the Constitution which guaran-

tees that personal data is processed only in the situations stated by 
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law or with the explicit consent of people, the Constitutional Court 

also found the relevant provision to be an inappropriate and dis-

proportionate restriction of the right to request protection of per-

sonal data112. The Court stated that it cannot be assumed that peo-

ple give consent to the transfer of their personal information to the 

third parties; moreover, it cannot be claimed that such transfer is a 

necessary measure to prevent violence in sports. Accordingly, the 

Court approved the request to annul this provision. For the same 

reasons, the provision that regulates that federations can transfer 

authority for keeping personal data in a central database was also 

found to be unconstitutional. However, apart from these two pro-

visions, the Court established that the scheme is an appropriate 

measure for the prevention of violence in sports which constitutes 

a threat to public order and security: 

By the medium of the scheme, illegal ticket sale or mass ticket 

supply for fan groups will be eradicated; admission of a banned 

person into stadiums will be prevented as a person will only be 

able to be attend games with the card drawn up in their name; 

and in addition to security financial audit will be made more eas-

ily in terms of tax. Accordingly, it is clear that this regulation is 

crafted for the purpose of public good [translated from Turk-

ish]113. 

                                                           
112 Constitutional Court Decision No. 2015/103, 12 November 2015. 
113 Constitutional Court Decision No. 2015/103, 12 November 2015. 
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Having noted that protection of personal data is not an absolute and 

unlimited right, the Court stated that it may be restricted by law 

without infringing upon the essence of the right and on condition 

of conformity with the requirements of the democratic order of the 

society and the principle of proportionality. The collection of per-

sonal data, i.e. name, surname, national identity number and pho-

tograph, was found to be an appropriate tool for the operation of 

the scheme, which is designed for public benefit. Moreover, the 

Court underlined that the information gathered does not have the 

characteristics of sensitive data, unlike information on political 

opinion, religious belief, health, sexual life or criminal record. Ac-

cordingly, it was stated that sharing this limited amount of personal 

data with the Ministry of Finance and the Ministry of Interior, 

which already hold more detailed and sensitive personal data about 

Turkish citizens, cannot constitute any contradiction to the princi-

ple of data security.  

The decision of the Constitutional Court has been inter-

preted differently by the Turkish sports community. According to 

the part plaintiff (Taraf-Der Association) and other Passolig oppo-

nents, the Court implied that the TFF can operate an electronic card 

scheme, but it does not have a right to commercialize and transfer 
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that scheme to the banks114. From this point of view, the tender of 

Passolig should have been voided. However, the TFF claimed that 

the Court deemed the electronic ticket scheme suitable and 

acknowledged the authority of the TFF, including the transfer of 

the operation of the scheme, with the exception that the personal 

data collected as part of the scheme cannot be commercialized. The 

TFF concluded that the scheme operates in compliance with exist-

ing regulations because the personal data collected via Passolig 

has never been commercialized by the federation. 

Regarding the implications of Passolig for the SCP model 

of Cornish and Clarke, this measure activates at least four different 

mechanism. It first increases the efforts for potential offenders as 

an access control technique. It also reduces anonymity and thus 

significantly increases the risks of detection. As the third effect 

produced by this measure, it prevents the mass ticket supply and 

accordingly removes the financial rewards which used to stir con-

troversy among fan groups. Finally, it removes any possible excuse 

about the illegal supply or possession of match tickets by setting 

the certain rules about the sale of tickets. 

                                                           
114 Hürriyet, 16 December 2015, “AYM’nin Passolig Kararı Kafaları 
Karıştırdı/Confusing AYM Decision”, Available at: 
http://www.hurriyet.com.tr/aymnin-passolig-karari-kafalari-karistirdi-
40027971, Accessed: 20 May 2016. 
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VI. Football Banning Orders (FBO) and the Issue of In-

fringement of Fundamental Rights 

The very basic operation of FBOs in Europe was crafted in Article 

3/4(d) of the European Convention on Spectator Violence and Mis-

behavior at Sports Events and in particular at Football Matches 

(1985), which proposes the exclusion of ‘known or potential 

trouble makers’ from matches and/or the prohibition of their access 

to stadiums. FBOs have been legislated in a range of European 

countries including Belgium, England, France, Italy, the Nether-

lands, Norway, Republic of Ireland, Scotland and Sweden115. In 

England particularly, they are at the heart of the recent policing 

strategy for dealing with football-related violence116. The develop-

ment of FBOs in this country may be seen as a salient reflection of 

the zealous efforts made by State authorities to control the phe-

nomenon which they called hooliganism. The earliest, non-judicial 

form of FBO was implemented in England by individual clubs in 

reference to their ground regulations, which grant them authoriza-

tion to remove troublemakers117. As clubs could impose bans only 

                                                           
115 SIEKMANN et al., p. 56. 
116 JAMES, Mark and PEARSON, Geoff, “Football Banning Orders in the 
Courts”, Journal of Criminal Law, Y. 2006, V. 70, I. 6, p. 509-524; HOPKINS, 
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Behaviour and Crime: Contemporary Issues. Eds. M. HOPKINS and J. 
TREADWELL, Basingstoke, Palgrave Macmillan, 2014. 
117 JAMES and PEARSON. 



146 
 

within the borders of their own grounds, persons subject to the ban 

were still able to attend matches held on other grounds within the 

country or abroad118.  FBOs on conviction in Europe, on the other 

hand, are primarily predicated on the prohibition of supporters who 

are convicted of football-related offences from attending all home 

matches as an additional punishment119. Compliance with an FBO 

is demonstrated by reporting to a police station on match days120. 

In accordance with the increasing inclination to employ more pro-

active or risk-oriented strategies for controlling criminal behavior 

in Europe, administrative FBOs, which is called FBOs on 

complaint in England, have come to be imposed in the absence of 

a football-related conviction121. FBOs serve to control access to 

stadiums by denying trouble-makers and potential trouble-makers 

access to them in the first place in a manner consistent with the 

SCP model of Cornish and Clarke. 

Although England has pioneered the development of many 

control techniques in relation to football in Europe, this has not 

been the case for administrative FBOs. Known in Italy as Daspo, 

such orders were first introduced on a national level by the Italian 

                                                           
118 Ibid.  
119 TSOUKALA, Anastassia, Football Hooliganism in Europe: Security and 
Civil Liberties in the Balance, Basingstoke, Palgrave Macmillan, 2009, p. 111. 
120 Ibid. 
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legislature via Law No. 401 in 1989; by the late 1990s they had 

come to be used throughout Europe122.  

As for the effectiveness of FBOs to reduce football-related 

violence, the Home Office Statistics in England published in 2011 

stated that ‘banning orders work – around 92% of individuals 

whose orders have expired since 2000 are assessed by police as no 

longer posing a risk of football disorder’. The annual statistics pub-

lished by Home Office also illustrated that there is a steady de-

crease in football-related arrests over the last five football seasons, 

which are the 2010/11, 2011/12, 2012/13, 2013/14 and 2014/15 

seasons, with the exception of the slight increase observed in the 

2012/13 season. There were 1,873 football-related arrests in the 

2014/15 season123 while it was 3,089 during the 2010/11 season124. 

The number of FBOs also steadily decreased during the last five 

years from 3174 as at 29 November 2011 to 2181 as at 8 September 

2015125. 

 In Turkey, FBOs are provided under Law 6222 in the form 

of a security measure known as ‘being banned from watching’ and 

                                                           
122 TSOUKALA, p. 111. 
123 Home Office, 2015 – Official Statistics on Football-Related Arrests and 
Banning Orders, Season 2014/15. 
124 Home Office, 2011. 
125 Home Office, 2015. 
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a protective measure known as ‘banning from watching’. Accord-

ing to Zafer, this variant phrasing was introduced accidentally by 

the Turkish legislative authority126. In fact, the two forms of FBO 

are distinguished by the stage at which each order is made. As per 

Article 18/1 of Law 6222, being banned from watching orders shall 

be imposed by the court at the end of a trial as a security measure 

for offences regulated under this law and other relevant laws refer-

enced by Law 6222. Although the term ‘security measure’ has a 

preventative connotation, the order is in fact made by the court as 

a sanction. However, distinct from punishment, security measures 

are sanctions aiming to eliminate the danger that the offender 

posed to the society. The duration of the measure is determined so 

as to be proportionate to the dangerousness of the offender. Being 

banned from watching indicates that a person’s access to sporting 

grounds for the purpose of watching matches and trainings is pro-

hibited. This form of banning order takes effect with the finaliza-

tion of the court’s judgement and terminates after one year from 

the execution of the sentence. If the court finds it unnecessary to 

impose a penalty when making a banning order, the order shall re-

main in effect for one year from the day on which the court’s judge-

ment becomes final. According to Article 18/2, this form of FBO 

also shall apply to those offences of intentional injury, obscene 
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chanting and damage to property that are committed by fan groups 

outside sporting grounds.  

As for banning from watching, these orders will be made 

by the police ex-officio if the Office of the Prosecutor launches an 

official investigation against the suspect for offences regulated in 

Law 6222127. Unless the order is removed by the prosecutor during 

the investigation process or by the court during the trial process, it 

will continue to be executed as a protective measure. Under Turk-

ish law protective measures are ordered to prevent potential harm 

associated with imminent danger or to secure the execution of the 

sanction to be granted by the court later. From this aspect, they 

share the same legislative motives as the concept of FBO on 

complaint which exists in a range of European countries. Unlike 

these, however, banning from watching is enforced by the police 

ex-officio without making an application to the court. A banning 

order executed as a protective measure is immediately removed by 

the public prosecutor during the investigation phase. During the 

trial phase, it is terminated by the court if the court decides not to 

pursue prosecution or it returns an acquittal or drops the case (Art. 

18/5). In cases public prosecution of a charge is suspended, or the 

                                                           
127 Article 18/2 of Law 6222 and Article 22 of Regulation on the Implementation 
of Law 6222. 
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announcement of the verdict is deferred, or another sanction is de-

cided as an alternative to a short-term imprisonment according to 

Art. 50 of the Turkish Penal Code (TPC), or prison sentence or the 

execution of a prison sentence is suspended, the order of banning 

from watching also shall be enforced for one year from the finali-

zation of the court decision (Art. 18/6). In the case of a prepayment 

penalty (Art. 75 of the TPC), the order shall have effect from the 

date prepayment is made. 

Information about people subject to these orders is rec-

orded and kept in an electronic database which is created by the 

GDS for this purpose and is accessible by sports clubs and federa-

tions. This data is reported to relevant sports clubs and competent 

authorities of the relevant foreign country for matches played 

abroad. In practice, sports bureaus organized under the GDS reg-

ister the required information (e.g. national ID number, photo-

graph, date of order) in a data system known as Pol-Net 4. Using 

this mobile system, online inspections of national ID numbers and 

photo ID enable the identification of banned fans at stadium gates. 

A person banned from watching is obliged to report to the nearest 

police station on match days involving the team specified in the 

order, both at the start of the match and again an hour later. Article 

18/8 of Law 6222 provides two criteria when specifying the team. 
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The first criterion is that the team should be the side that was play-

ing when the offense subject to the order was committed. The sec-

ond criterion is that the team should be the one that is supported by 

the person banned from watching. In practice, the team that should 

be recorded in the Pol-Net 4 system is determined according to the 

suspect’s declaration or the terrace on which s/he was seized. A 

person who fails to comply with the ‘recourse’ requirement is hit 

with a punitive fine equivalent to 500 Turkish liras. It is expected 

that this requirement will be waived when the electronic ticket sys-

tem is completely installed in stadiums128.  

Regarding the impact area of orders, as clarified by Article 

22 of the Regulation on the Implementation of Law 6222, being 

banned from watching applies to all regulated sports competitions 

and training sessions. For example, a person subject to an order 

because of a football match involving Fenerbahçe club must report 

to a police station only on the days when the Fenerbahçe football 

team, not other branches of the same club, has a match. However, 

the ban prevents that person from watching all sports competitions 

in any sports grounds. 
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Because of the powers given to the police, the length of 

orders and the restrictions attached to these orders, FBOs have re-

ceived considerable criticism from within academia, particularly in 

relation to the principle of proportionality129. The English legisla-

tion has been particularly cited for potentially infringing civil lib-

erties. As a notable example, in respect of matches outside the UK, 

FBOs oblige people subject to orders to surrender their passports 

to a specific police station at a specific time (Football Spectators 

Act 1989, Art. 14E/3) and 14J/3). Furthermore, according to Arti-

cle 14G/1, ‘a banning order may, if the court making the order 

thinks fit, impose additional requirements on the person subject to 

the order in relation to any regulated football matches’. These ad-

ditional requirements may include ‘requiring the person concerned 

to attend at a police station for the duration of a match to banning 

them from using public transport on match days and/or from visit-

ing town centres, pubs and bars during risk periods’130. FBOs on 

complaint, which are referred to as 14B orders in the literature, are 

particularly contentious because they are enforced in the absence 

of a criminal conviction.  

As with FBOs on complaint, the legitimacy of banning 

from watching has been widely questioned in Turkey. In fact, three 

                                                           
129 JAMES and PEARSON; TSOUKALA; HOPKINS and HAMILTON-
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130 TSOUKALA, p. 111-2. 



153 
 

different local courts agreed that the measure is unconstitutional. 

The objections to the provisions for banning from watching fo-

cused on four main points: (1) the contradiction with the presump-

tion of innocence,  as the order is enforced in the absence of a court 

decision or a prosecutor’s motion; (2) the contradiction with the 

right to legal remedies, as those who are subject to these orders 

have no right to object; (3) the contradiction with the principle of 

proportionality, as the order obliges banned fans to report to a po-

lice station every time their team has a match; and finally (4) the 

contradiction with the principles of personal liberty, human dignity 

and freedom to travel, as banned fans are forced to remain the fan 

of a particular team and to follow its fixture consistently. The Con-

stitutional Court examined the applications made by the courts al-

together and refused the requests to annul related clauses131. 

The standards governing the restriction of fundamental 

rights and freedoms are set by the Turkish Constitution (Art. 13) 

as follows: 

Fundamental rights and freedoms may be restricted only by law 

and in conformity with the reasons mentioned in the relevant ar-

ticles of the Constitution without infringing upon their essence. 

These restrictions shall not be contrary to the letter and spirit of 

the Constitution and the requirements of the democratic order of 
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the society and the secular republic and the principle of propor-

tionality [translated from Turkish]. 

With reference to the provision above, the Turkish Constitutional 

Court first underlined that restricting fundamental rights and free-

doms is possible for the purpose of maintaining and protecting 

public order. Pursuant to the Constitution, the State is responsible 

for maintaining public order as well as protecting fundamental 

rights and freedoms and taking necessary measures to prevent 

crime and violence is a part of this duty. The Court also referred to 

Article 12/2 of the Constitution, which explains the nature of fun-

damental rights and freedoms in relation to the duties and respon-

sibilities of the individual to society, to his/her family, and to other 

individuals. 

A person has duties and responsibilities when using her/his fun-

damental rights and freedoms, not excepting participating in 

sporting events. People who abuse these rights and freedoms are 

assumed to know that their rights and freedoms may be restricted 

in conformity with the Constitution. It cannot be accepted that a 

few pro-violence people infringe others’ rights. It is quite usual 

that those people have to face some sanctions when they do not 

fulfil their duties and responsibilities [translated from Turk-

ish]132. 

                                                           
132 Constitutional Court Decision No. 2014/138, 11 September 2014. 



155 
 

The Court has determined that banning from watching orders are a 

necessary and appropriate measure to prevent the risk of harm to 

society and accordingly to protect public order. The Court also un-

derlined that these orders can be removed by the public prosecutor 

during the investigation process or by the court during the trial pro-

cess at any time. Although Law 6222 does not envisage an explicit 

right of objection for respondents, a valid objection still can be 

made at the beginning of an investigation as the investigation will 

be carried out in accordance with general provisions of criminal 

procedure, namely Law 5271 of Criminal Procedure. Accordingly, 

there is not an absolute obligation to implement these orders until 

the end of an investigation or prosecution. Finally, the Court found 

that the respondent’s duty to report to the nearest police station was 

proportionate and necessary for the achievement of a legitimate 

aim. That the person subject to the order must report to a police 

station only twice on match days involving the specified team has 

been interpreted as a partial and temporary restriction which does 

not abolish the freedom of movement entirely or injure the essence 

of the right. 

As for the role of FBOs for the situational prevention of 

football-related violence, they first strengthen formal surveillance 

at stadiums by preventing the admission of fans who committed 

football-related crimes. Accordingly, they can be located under the 
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mechanism ‘increasing risks’. Furthermore, the introduction of ad-

ministrative FBOs for drunk fans can be interpreted as a strategy 

for removing the excuses in relation to the heavy alcohol use be-

cause this measure is likely to alert conscious about the illegality 

of the behavior in question.  

VII. TFF Practices 

According to the Football Disciplinary Regulations of the TFF 

which are updated before the start of every football season, home 

clubs are in charge of providing security and maintaining order in-

side and around stadiums. They are also liable for any incident oc-

curring before, during and after matches and any violation com-

mitted by their players, attendants, presidents, honorary presidents, 

managers, workers, members, private security guards and support-

ers in accordance with the objective liability principle. Taking into 

account the gravity of the violation, clubs may face a range of dis-

ciplinary punishment, including written warning, reprimand, ad-

ministrative fine, withdrawal of an award, exclusion from leagues, 

transfer ban, stadium ban, playing without spectators, defeat by de-

fault, point deduction and relegation to a lower league. Regarding 

the implementation of the ‘playing without spectators’ punish-

ment, with the release of the Football Disciplinary Regulations 

dated 27 August 2011, the TFF took an unprecedented step which 
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also aims to contribute to the situational prevention of football vi-

olence and disorder inside stadiums. The practice of ‘women-and-

children-only games’, amplified below, remained in force for three 

football seasons but was removed by the Football Disciplinary 

Regulations dated 15 July 2014, which introduced the practice of 

‘partial stadium closure’ instead. However, this punishment, which 

was only implemented for one football season, was also removed 

the following year by the Football Disciplinary Regulations dated 

1 August 2015.  

Meanwhile, the admittance of away spectators to matches 

between Beşiktaş, Fenerbahçe, Galatasaray and Trabzonspor, 

which are referred to as derby matches in the Turkish media and 

sports community, were banned by the Federation between No-

vember 2011 and September 2016 for security reasons. 

A. Women-and-Children-Only Games  

Women-and-children-only games were introduced by the TFF in 

August 2011 as an alternative disciplinary measure to playing 

without spectators. The punishment of playing without spectators 

is imposed on teams for a range of violent and disorderly behavior 

by their fans, including pitch invasion, missile throwing, physical 
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damage inside and around stadiums and obscene chanting, in ad-

dition to or instead of a fine133. It was determined that the clubs 

shall then be forced to admit, free of charge, to their next home 

match only women and children of either sex who are under the 

age of 12 and in the company of their mothers134. The sanction in 

relation to the ban of obscene chanting used to be applied when 

breaches happened four times in a single football season, after 

which it was applied after every match during which the ban was 

breached.  

Although the practice was introduced as a form of discipli-

nary action for clubs, in practice it functioned as a situational pre-

vention measure manipulating the demography of the crowd and 

thereby the crime patterns in stadiums135. Furthermore, it was a sa-

lient departure from the traditional criminological approach, which 

focuses exclusively on offenders while ignoring the contribution 

of others to both the occurrence and the prevention of crime be-

yond merely influencing the propensity of offenders to engage in 

crime: 
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Environmental criminology focuses a great deal of attention on 

the various actors that might influence the likelihood of crime 

occurrence, including but not limited to offenders, and how they 

interact within a particular setting. Recognising that the presence 

or absence of certain actors can act as a catalyst for crime occur-

rence, avoidance, or prevention is fundamental to understanding 

crime for the environmental criminologist. Considerable efforts 

have been made to come to terms with the necessary combina-

tion of actors for crimes to occur or to be averted, and while 

questions remain about the role various non-offender actors play 

in relation to different crime types, fundamental to the environ-

mental approach is the notion that various actors contribute to 

and shape crime events136. 

In the context of Turkish football, the argument that violence and 

disorder would come to an end with an increase in the presence of 

women spectators on terraces had been made previously by TFF 

officials in 2008137. Before the start of the 2011/12 football season, 

the then-TFF President, Mehmet Ali Aydınlar, introduced two 

more new strategies to improve Turkish football, which came to be 

memorialized with the news of violence and a match-fixing scan-

dal. Regarding the first project, during the 2011/12 season, the TFF 

defrayed the cost of tickets for 111,689 women and children under 

                                                           
136 Ibid. 
137 TFF Press Release, 15 October 2008, ‘Ordu'da “Türkiye'de Bayan Futbolu” 
Semineri/Seminar in Ordu on “Women’s Football in Turkey”’. 
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the age of 16 at 248 league matches138. Meanwhile, the imposition 

of women-and-children-only games as a substitute for the sanction 

of playing without spectators was put into action. The first women-

and-children-only match was between Fenerbahçe and Manisaspor 

teams in Fenerbahçe Şükrü Saraçoğlu Stadium in İstanbul in Sep-

tember 2011. The match, which received a great deal of attention 

in the national and foreign press, hosted more than 41,000 women 

and children spectators139. During the 2011/12 football season, 43 

matches were played before exclusively for women and children 

audiences by home clubs under sanction140. In total, 241,739 

women and children were admitted into stadiums free of charge as 

a result of these matches. Fenerbahçe, which is the most sanctioned 

club, played twelve matches in front of women and children spec-

tators during the 2011/12, 2012/13 and 2013/2014 football sea-

sons, including the title match of the 2013/14 season141.  

 The impact of the practice on the game in terms of the num-

ber of yellow and red cards displayed and the number of goals 

                                                           
138 TFF Press Release, 13 August 2012, ‘Kadın/Çocuk Seyirci Uygulamasına 
Altın Pusula Ödülü/Golden Compass Reward to Women and Children Only 
Game Practice’. 
139 BBC, 21 September 2011, “Fenerbahçe only Allowed to Admit Women and 
Children”, Available at: http://www.bbc.co.uk/sport/football/14998237, 
Accessed: 26 October 2014. 
140 TFF Press Release, 13 August 2012. 
141 Hürriyet, 27 April 2014, “Bugün Günlerden Fenerbahçe/Today is the Day of 
Fenerbahçe”, Available at: http://www.hurriyet.com.tr/bugun-gunlerden-
fenerbahce-26302301, Accessed: 20 May 2016. 
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scored has been examined by Lale Orta142. In that study, eight 

women-and-children-only games selected by the author were com-

pared with eight regular matches played between the same teams 

in the same season, which is the 2011/12 football season143. No 

significant difference was found in the number of red cards or the 

number of goals accumulated by the two groups, but the number 

of yellow cards displayed during women-and-children-only games 

decreased by almost a quarter144. Orta has interpreted this finding 

as an indication that women-and-children-only games do not affect 

the performances of players on the pitch apart from enabling more 

sportsmanlike play145.  

 However, the positive effect of the practice was relatively 

limited on the terraces. Ankaragücü football club, for example, was 

sanctioned to play two additional women-and-children-only games 

because of the obscene chanting of female spectators during a 

                                                           
142 ORTA, Lale, “Strategic Effects of Woman Fans on Football Matches”, 
International Journal of Management Sciences and Business Research, Y. 
2012, V.1, I. 8, p. 36-44. 
143 Ibid. 
144 Ibid. 
145 Ibid.  
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home match to which only women and children fans had been ad-

mitted as part of a playing-without-spectators sanction146. Bursas-

por football club was similarly punished with an additional 

women-and-children-only game after obscene chanting by its fe-

male spectators147. In order to prevent further penalties, Beşiktaş 

football club, which was fined four times for obscene chanting, 

even asked the Federation for permission to play behind closed 

doors rather than in front of its women and children spectators148. 

The club’s request was denied but the 2013/14 football season was 

the last season during which the practice of women-and-children-

only games was in place. Although the imposition of women-and-

children-only matches does not seem to prevent symbolic violence, 

namely obscene chanting, in stadiums, it remains a valiant effort 

for the situational prevention of other football-related offences. 

Within the SCP model of Cornish and Clarke, women-and-

children-only games can be located under the category of reducing 

                                                           
146 Hürriyet, 11 May 2013, “Kadınlar da Yaktı/Punishment because of Women”, 
Available at: http://www.hurriyet.com.tr/kadinlar-da-yakti-23249156, 
Accessed: 20 May 2016. 
147 Ntvspor News Portal, 13 March 2014, “Kadın ve Çocuklar Ceza 
Aldırdı!/Women and Children Cause Punishment!”, Available at: 
http://www.ntvspor.net/haber/futbol/104272/kadin-ve-cocuklar-ceza-aldirdi, 
Accessed: 20 May 2016. 
148 Sabah, 19 March 2014, “Kadınlara da Yasak Gelsin/Ban for Women”, 
Available at: http://www.sabah.com.tr/spor/superlig/2014/03/19/kadinlara-da-
yasak-gelsin, Accessed: 20 May 2016. 
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provocations because promoting the presence of female fans at sta-

diums can avoid disputes which are more likely to occur in the 

presence of male fans. The fact that no real violent incident was 

recorded during these matches is a testament to this evaluation. 

 

B. Partial Stadium Closure 

As per the Football Disciplinary Regulations dated 15 July 2014, 

partial stadium closure was substituted for women-and-children-

only games. The sanction of partial stadium closure was first intro-

duced by the UEFA Disciplinary Regulations (Art. 14) as amended 

in 2011. The Control, Ethics and Disciplinary Body of UEFA 

imposes the punishment for discriminatory misconduct on terraces. 

The UEFA resolution introduced a two-stage approach to sanc-

tion clubs or national teams whose supporters engage in discrim-

inatory behaviour. For the first offence, the club or national team 

should be sanctioned with a partial stadium closure concerning 

the section where the racist incident occurred. For a second of-

fence, a full stadium closure and a financial penalty are provi-

sioned. Additionally, the resolution suggests state authorities 
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ban supporters found guilty of racist behaviour from attending 

football matches in future149. 

During the 2013/14 football season alone, sixteen clubs were sanc-

tioned with partial stadium closure by UEFA for discriminatory 

incidents on terraces at international matches150. 

In Turkey, the implementation of partial stadium closure as 

an alternative to women-and-children-only games did not receive 

a warm welcome from clubs. The clubs frequently stated that they 

were deprived of their fans and ticket revenues because of closed 

terraces despite the introduction of the Passolig scheme in April 

2014 and the installations of camera systems throughout stadi-

ums151. In accordance with the Football Disciplinary Regulations 

dated 1 August 2015, the implementation of partial stadium closure 

was terminated on the grounds that the existing systems are ade-

quate for identifying culpable fans on terraces. In the current sys-

tem, the only sanction imposed on first and second division clubs 

arising from the objective responsibility principle is an administra-

tive fine which is gradually increased every time the ban on ob-

scene chanting is breached. The revenue loss arising from partial 

                                                           
149 Fare Network, Fare Observer Scheme in European Football Season 2013-14 
Report, London, 2014, p. 5. 
150 Fare Network, p. 9-11. 
151 Hürriyet, 29 May 2015, “Tribün Kapatma Cezası Kalkıyor/Partial Stadium 
Ban Repeal”, Available at: http://www.hurriyet.com.tr/tribun-kapatma-cezasi-
kalkiyor-29135879, Accessed: 20 May 2016. 
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closure of stadiums has been averted because now all Passolig 

cards on a particular terrace where obscene chanting is committed 

are blocked for a match and new fans are admitted into the same 

terrace at the next match. Apart from the practical difficulties of 

identifying each individual who engaged in the prohibited behavior 

on the terraces, holding observant fans accountable for the behav-

iors of their non-observant peers may be interpreted as an effort to 

create positive peer pressure in order to prevent obscene chanting 

on the terraces.  

  With regard to the SCP model of Cornish and Clarke, par-

tial stadium closure and blocking Passolig cards for a match can be 

identified as a measure which discourages imitation between ter-

races under the mechanism of reducing provocations. Both mech-

anisms are activated by CCTVs fitted into stadiums and detected 

the terraces where prohibited crowd behaviors, in particular ob-

scene chanting, occur. 

C. Derby Matches without Away Spectators 

With the written approval of the four clubs, the TFF declared that 

no away spectators would be admitted to matches played between 

Beşiktaş, Fenerbahçe, Galatasaray and Trabzonspor during the 

2011/12 season152. Despite frequent criticism against the practice 

                                                           
152 TFF Press Release, 17 November 2011, “Kulüplerden Ortak Karar/Mutual 
Decision by Clubs”. 
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and speculation about its abolition, it was the only one to survive 

in Turkey over the last five football seasons, including the 2015/16 

season. The practice was one of the most extreme SCP measures 

not only in Turkey but throughout Europe. The ban sought to avoid 

possible provocations and therefore possible confrontations be-

tween two sets of fans by excluding away fans from stadiums com-

pletely. 

 Regarding the SCP model of Cornish and Clarke, derby 

matches without away fans can also be located under the category 

of reducing provocations because this measure seeks to avoid pos-

sible disputes among home and away fans by excluding the latter. 

VIII. Conclusion 

In light of the explanations above, the control measures introduced 

by the Turkish authorities have been coded and incorporated into 

a template as follows: 

Table 4: Football-Related Control Policy of Turkey with a 

SCP Approach 

Increasing 
the Effort 

Increasing 
the Risks 

Reduc-
ing the 

Rewards 

Reducing 
Provoca-

tions 

Removing 
Excuses 
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1. Harden-
ing targets 
Stadium 
design, i.e. 
segregating 
fences be-
tween two 
sets of fans 
or fans and 
the pitch 

2. Extending 
Guardianship 
Increased po-
lice and pri-
vate security 
presence 
 

11. Con-
cealing 
targets 

16. Reduc-
ing frustra-
tions and 
stress 
Increasing 
comfort at 
stadiums 

21. Setting 
Rules 
Sale of tick-
ets via 
Passolig, 
Defining 
criminal 
behaviors 
and sanc-
tions in de-
tail via Law 
6222 

2. Control-
ling access 
to facilities 
Passolig 

 

7. Assisting 
natural sur-
veillance 
All seated sta-
diums 
 

12. Re-
moving 
targets 

17. Avoid-
ing dis-
putes 
Banning 
away fans 
in derby 
games, 
Changing 
the demog-
raphy of 
the crowd 
by promot-
ing the 
presence of 
female fans 
on the ter-
races 

22. Posting 
Instructions 

3. Screen-
ing exits 

8. Reducing 
anonymity 
Passolig 
 

13. Iden-
tifying 
property 

18. Reduc-
ing emo-
tional 
arousal 

23. Alerting 
Conscience 
Punishing 
obscene 
chanting 
unlike the 
former law, 
administra-
tive FBOs 
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for drunk 
fans. 

4. Deflect-
ing Offend-
ers 

9. Utilizing 
place manag-
ers 

14. Dis-
rupting 
markets 
Ending 
mass 
ticket 
supply 
via 
Passolig 

19. Neu-
tralizing 
peer pres-
sure 

24. Assist-
ing Com-
pliance 

5. Control-
ling 
tools/weap-
ons 
Banning 
the posses-
sion and 
use of a list 
of articles, 
Body 
search 

10.Strength-
ening formal 
surveillance 
CCTVs, FBOs 

15. 
Denying 
benefits 

20. Dis-
couraging 
Imitation 
Partial 
stadium 
closure, 
Blocking 
Passolig 
cards for a 
match 

25. Con-
trolling 
drug and al-
cohol 
Absolute 
alcohol ban 
inside sta-
diums 

 

The analysis of the football-related crime control policy of Turkey 

with a situational approach to crime prevention suggests that a suc-

cessfully implemented situational interventions can plausibly re-

duce football-related crime in Turkey. As indicated by Table 4, 

different situational crime prevention interventions may activate 

more than one crime reducing mechanisms. Passolig is the most 

significant example of such interventions because it takes ad-

vantage of four crime reducing mechanisms, which are (1) increas-

ing the effort for potential offenders who intend to gain access to a 
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stadium, (2) reducing anonymity and thus increasing the risk of 

being detected, (3) removing the financial rewards by preventing 

mass ticket supply, and finally (4) removing excuses about the il-

legal supply or possession of match tickets by setting certain rules 

about their sale. However, as explained above, this particular in-

tervention is also the most criticized one because of the actors, 

namely a private bank, involving in its implementation. In a similar 

vein, the Turkish literature has indicated that both fans and security 

attendants have concerns about the policing strategies imple-

mented at Turkish stadiums. The study herein suggests that the the-

oretical value of each intervention may not be the same as its per-

ception by fan groups or other relevant persons because of the con-

textual factors. Merging the theoretical and practical value of situ-

ational interventions thus emerge as an important area for the fur-

ther research153. 

 Finally, the wide-ranging implications of situational crime 

prevention in the Turkish football context may be interpreted as a 

positive development for the football-related crime control policy 

of Turkey. Law 6222 imposes a number of SCP-related duties on 

clubs, the TFF and fan groups. If carefully designed and operation-

                                                           
153 See TEKİN, Derya, An Evaluation of Situational Crime Prevention in 
Football in Turkey, Ph.D. Thesis, Queen’s University Belfast, School of Law, 
Belfast, 2017. 
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alized by these persons and institutions, situational crime preven-

tion interventions are likely to contribute to the prevention of foot-

ball-related crime and disorder in a more civilized manner.  
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Appendix 1: List of Violent Events and the Consulted Media 

Sources  

                                                           
 In 2008, Ntvmsnbc, a popular media organ in Turkey, published an online 

article on major football-related incidents under the title ‘The Black History of 
Football in Turkey’. The article summarised a series of football-related incidents 

List of Vio-
lent Events 

(VE) 

Ntvmsnbc News 
Portal, 1 December 

2008 

Radikal, 22 
September 

2010 

Original or 
Additional 

Source 
VE 1 √ √ √√ 
VE 2 √ √√  
VE 3 √ √√  
VE 4 √ √√  
VE 5 √√ √  
VE 6  √ √√ 
VE 7  √ √√ 
VE 8 √√ √  
VE 9 √√ √  
VE 10   √√ 
VE 11 √√   
VE 12   √√ 
VE 13  √ √√ 
VE 14  √ √√ 
VE 15 √√   
VE 16  √√  
VE 17  √√  
VE 18  √√  
VE 19   √√ 
VE 20   √√ 
VE 21   √√ 
VE 22   √√ 
VE 23   √√ 
VE 24   √√ 
VE 25   √√ 
VE 26   √√ 
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√: The source at which the event is covered √√ : The source which is consulted in the PhD project conducted by the 

author, which forms the basis of this paper.  

List of Violent Events (VE): 

VE 1: Sivas-Kayserispor match of 17 September 1967 

VE 2: Kırıkkale-Tarsus İdman Yurdu match of 25 June 1969 

VE 3: Beşiktaş-Galatasaray match of 14 December 1991 

VE 4: Fenerbahçe-Beşiktaş match of 13 December 1993 

VE 5: Galatasaray-Leeds United match of 5 April 2000 

VE 6: Diyarbakırspor-Altay match of 13 May 2001 

VE 7: Kayserispor and Çaykur Rizespor match of 5 April 2003 

VE 8: Göztepe-Karşıyaka match of 5 August 2003 

VE 9: Beşiktaş-Çaykur Rizespor match of 21 October 2004 

VE 10: Fenerbahçe-Galatasaray of 22 May 2005 

VE 11: Fenerbahçe-Everton match of 31 July 2005 

VE 12: Galatasaray-Fenerbahçe match of 22 March 2006 

                                                           
in Turkey since 1959 when the Turkish Football League was established. 
Another popular news portal in Turkey, Radikal, also compiled a list of violent 
events at football stadiums in ‘The History of Violence in Turkish Football’, 
published in 2010. The relevant information about football-related in Turkey 
described in this project has been inferred from a range of media reports, but 
these two sources have remained central. Each particular football-related 
incident has been cited from the relevant newspapers published on the date of 
the incident; however, when the original news cannot be found, ‘Ntvmsnbc 
News Portal, 1 December 2008’ and ‘Radikal, 22 September 2010’ have been 
referred to as the source.  
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VE 13: Fenerbahçe-Galatasaray match of 3 December 2006 

VE 14: Galatasaray-Fenerbahçe match of 19 May 2007 

VE 15: Bursaspor-Antalyaspor match of 30 October 2008 

VE 16: Bursaspor-Diyarbakırspor match of 26 September 2009 

VE 17: Diyarbakırspor- Bursaspor match of 6 March 2010 

VE 18: Fenerbahçe-Galatasaray match of 29 October 2009 

VE 19: The cancelled match between Bursaspor and Beşiktaş of May 2011 

VE 20: Fenerbahçe-Galatasaray match of 12 May 2012 

VE 21: Fenerbahçe-Galatasaray match of 12 May 2013 

VE 22: Göztepe-Tavşanlı Linyitspor match of 13 May 2013 

VE 23: Galatasaray-Fenerbahçe match of 12 August 2013 

VE 24: Beşiktaş-Galatasaray match of 22 September 2013 

VE 25: Kayserispor-Çaykur Rizespor match of 11 April 2014 

VE 26: Galatasaray-Fenerbahçe match of 25 August 2014 
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Appendix 2: All Media Sources Consulted in the Project  

Name of the Media Source Number of the Citations 
Milliyet 21 
Hürriyet 20 
Radikal  13 
Doğan News Agency 4 
BBC 3 
CNN Türk News Portal 3 
Ntvmsnbc News Portal 3 
Habertürk 2 
Aljazeera-Türk News Portal 1 
Daily Mail 1 
Cihan News Agency 1 
Cumhuriyet 1 
Gazetevatan News Portal 1 
Ntvspor News Portal 1 
Sabah 1 
Stadium Database News Portal 1 

 

 

                                                           
 Hürriyet, Sabah, Milliyet, and Radikal newspapers have been preferentially 

consulted during the project because these four Turkish print and online 
newspapers are the most acknowledged newspapers in sports news in Turkey. 
Free access to the online archive of the Milliyet newspaper, in particular, 
provided a wealth of information for the PhD project conducted by the author, 
which forms the basis of this paper. 
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REFLEXIONS SUR LES FONDEMENTS NORMATIFS DU 

DROIT DE LA SANTE DANS L’ORDRE JURIDIQUE 

CAMEROUNAIS 

Simon Pierre ZOGO NKADA1 

Resume 

Le système de santé du Cameroun dans sa structure 

organique repose sur une architecture institutionnelle pyramidale, 

et dont le fonctionnement est sous-tendu par un cadre normatif 

diversifié de par son contenu, mais insuffisamment élaboré pour 

permettre l’émergence d’un droit de la santé qui se traduise par 

l’affirmation dans un environnement juridique précis, des règles 

sanitaires visant à améliorer l’état de santé d’une population 

donnée. L’intégration de ces règles codifiées de nature coercitives 

dans l’ordre juridique camerounais appelle au préalable à la 

promotion du droit à la santé qui demeure un objectif relevant des 

obligations régaliennes de l’Etat. Car il s’agit d’un droit 

fondamental dont le bénéfice est d’abord lié à la personne en tant 

qu’individu, mais ce droit se réalise de façon optimale et palpable 

dans un cadre collectif. 

 

                                                           
1 Docteur en droit, Chargé de Cours à la Faculté des Sciences, juridiques et 
politique. Université de Douala: simonzogo@yahoo.fr, tél : (+237) 677 78 17 
70 
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Summary 

The system of health of Cameroon in its organic structure is based 

on a pyramidal institutional architecture, and functioning of which 

is underlain by a normative frame diversified all over its contents, 

but insufficiently worked out to allow the emergence of a right of 

health which is translated by affirmation in a definite legal 

environment, health rules aiming at improving the state of health 

of a given population. The integration of these rules codified by 

nature coercive in the Cameroonian legal order calls in 

anticipation to the promotion of the right to the health which 

remains an objective raising regalian obligations of the State. 

Because it is about a basic right the benefit of which is first linked 

to the person as individual, but this right comes true in an optimum 

and palpable way in a collective frame. 

Introductıon                                                                                                            

La santé des personnes est une exigence essentielle des 

sociétés contemporaines  à laquelle aucun Etat moderne ne peut 

déroger, car il s’agit d’une obligation qui relève du domaine 

régalien du champ d’activités sociales de la puissance publique. La 

santé dans sa dimension ontologique étant considérée comme un 

« état de  complet bien-être physique, moral et social, qui ne 

consiste pas seulement en une absence de maladie ou d’infirmité 
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»,2 le droit à la santé constitue un droit fondamental consacré par 

nombre de textes constitutionnels des Etats de par le monde3, et 

repris dans les Chartes à caractère social4 ratifiées par les Etats. 

Droit d’essence constitutionnelle, le droit à la santé est un droit 

fondamental, essentiel et indispensable à la jouissance des autres 

droits de la personne. 

Cette composante du droit à la vie reconnu à tout être 

humain, qui n’est rien d’autre que le droit  à pouvoir bénéficier des 

soins et services de santé de qualité, et sans considération de son 

statut social, apparait donc comme un maillon important des droits 

de la personne dans une approche holistique. Le droit à la santé est 

à la fois un droit individuel et collectif  et reste une quête, un 

objectif à atteindre aussi bien pour l’individu en ce qu’il a de plus 

personnel, que pour l’organisation sociale considérée sous le 

prisme de système de santé5. Il s’agit en quelque sorte d’un droit 

abstrait et même polysémique, car il englobe aussi bien le droit à 

                                                           
2 Cf. Préambule de la constitution de l’Organisation Mondiale de la Santé signée 
par les représentants de 61 Etats le 22 Juillet 1946, et qui est entrée en vigueur 
le 7 Avril 1948. 
3 Ainsi de la constitution du Gabon du 26 Mars 1991 modifiée par la loi du 11 
Mars 2000 (article 1er) , bien que la plupart des autres constitutions se bornent à 
proclamer dans leurs préambules les principes fondamentaux tels que le respect 
de la vie et de la dignité humaine. 
4 La Charte Africaine des Droits de l’Homme et des Peuples du 27 Juin 1981, et 
plus spécifiquement la Déclaration universelle des droits de l’Homme du 10 
Décembre 1948. 
5 Anne LAUDE, Bertrand MATHIEU, Didier TABUTEAU, Droit de la santé, 
Thémis droit, PUF 3e éd. 2012, P.2 
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l’alimentation, le droit à l’eau, le droit à un environnement sain que 

le droit aux soins et services de santé de qualité, le plus en vue qui 

est difficilement identifiable, dans la mesure où l’on pourrait 

simplement le formuler comme un droit à des prestations de santé, 

et qui n’entraine à la charge de la collectivité ou de l’Etat,  aucune 

obligation de résultat6. Ainsi perçu, le droit à la santé est une 

obligation qui incombe à la collectivité publique (l’Etat), et cette 

obligation préfigure l’institution d’un cadre normatif qui organise 

et fixe les règles applicables aux prestations de soins médicaux et 

aux activités déployées en milieu hospitalier par le corps médical. 

   Le droit à la santé qui se réduit à une simple projection de la 

volonté des pouvoirs publics en matière de santé 7, est perçu ici 

comme une passerelle susceptible d’induire   

la création d’un instrument juridique de régulation des relations 

entre les patients, les prestataires de soins de santé et les autres 

acteurs intervenant dans la chaîne des activités sanitaires. C’est 

donc le lien étroit qui fonde la relation entre les deux notions 

voisines que sont le droit à la santé et le droit de la santé, dont il 

convient de relever les contours. Dans cette étude, dans la 

dynamique de la construction d’un système de santé viable au 

Cameroun, tel qu’il est prévu dans la Loi cadre relative au domaine 

                                                           
6 Ibidem.  
7 Il s’agit d’un objectif difficile à atteindre, relevant des politiques publiques 
élaborées par les Etats dans le domaine de la santé. 
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de la santé et les stratégies élaborées par les pouvoirs publics, 

l’accès aux soins de santé pour tous8 , autre perception dans notre 

contexte du droit à la santé, peut-il générer un cadre normatif 

susceptible de réguler les relations de soins entre personnel 

médical et patients en milieu hospitalier? Certes le droit d’accès 

pour tous à des soins de santé de qualité et au meilleur coût reste 

indissociable du droit applicable aux questions sanitaires, mais 

cependant le droit de la santé se traduit par l’existence d’une 

organisation structurée des services de santé et d’un ensemble 

d’instruments de nature coercitive destinés à veiller aux enjeux 

relatifs à l’accès aux soins et à la sécurité sociale. Aussi, notre 

réflexion sur les fondements normatifs de l’introduction du droit 

de la santé dans l’ordre juridique camerounais prend en compte les 

évolutions observées dans la volonté des autorités publiques en 

charge de ce secteur d’activités de réguler autant le fonctionnement 

de l’architecture institutionnel, que le cadre des relations qui se 

développent entre patients et personnels soignants. L’absence d’un 

cadre normatif spécifique pour réguler les activités médicales de 

manière globale, ainsi que le fonctionnement des institutions 

médicales au Cameroun justifie du reste les insuffisances 

structurelles et managériales constatées dans notre système 

sanitaire. Bien plus, l’accessibilité et la disponibilité limités des 

                                                           
8 Il existe une Loi-cadre dans le domaine de la santé au Cameroun (loi n° 96 / 
03 du 04 Janvier 1996) 
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services et des prestations de santé constituent des facteurs 

limitatifs à l’émergence du droit à la santé pour le plus grand 

nombre des populations, et donc un handicap à la mise en œuvre 

d’un cadre normatif formel. Dès lors, le droit à la santé doit être 

perçu comme un droit fondamental de la personne dont l’accès est 

équitablement garanti par l’Etat (I) ; mais aussi comme une 

exigence fondamentale à l’articulation des normes juridiques aux 

soins médicaux (II) dans un système sanitaire à la recherche d’une 

nouvelle image. 

I. LE DROIT A LA SANTE, UN DROIT 

FONDAMENTAL DE LA PERSONNE 

La plupart des constitutions des Etats modernes ont intégré 

dans leurs dispositions normatives, la protection et la garantie des 

droits inaliénables de la personne9 au rang desquels l’accès aux 

soins de santé de qualité et à un coût abordable pour tous, qui 

demeure une obligation régalienne de l’Etat. Manifestation du 

droit à la vie qui est une prérogative liée à l’existence humaine, le 

droit à la santé est à la fois un droit individuel et un droit d’essence 

collective. 

                                                           
9 C’est l’objectif notamment consigné dans les objectifs du Millénaire pour le 
développement (redéfinis depuis 2015 sous la dénomination objectifs de 
développement durable), et repris par les axes majeurs du document de Stratégie 
pour la Croisse et l’Emploi. 
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A. Un droit individuel 

Les droits individuels dans la catégorisation des droits humains 

se singularisent par leur caractère subjectif, c’est-à-dire qu’ils 

visent la protection de la personne dans son individualité ou dans 

ce qu’il a de particulier. Ces droits qui concourent d’abord à 

l’épanouissement de l’individu sont énoncés puis garantis par les 

normes juridiques internes des Etats, mais aussi par les instruments 

du droit international10. Ce caractère individuel du droit à la santé 

est perçu du double point de vue de sa nature (un droit 

fondamental) et de son caractère régalien. 

1- Par sa nature 

Droit fondamental de la personne, le droit à la santé est 

proclamé sans détour dans les lois constitutionnelles  des Etats qui 

en garantissent la protection au plan juridique ; et la loi 

fondamentale du Cameroun ne déroge pas à cette exigence, 

lorsqu’elle énonce dans son préambule que « Toute personne  a  

droit à la vie et à l’intégrité physique et morale », la santé étant 

considérée comme un facteur déterminant à la vie11. Perçu comme 

                                                           
10 Les constitutions  africaines résultant du processus de transition démocratique 
ou les révisions subséquentes qui ont marqué la fin des années 1990 et le début 
du 21ème siècle ont réservé une place importante aux droits à caractère 
socioculturel de ces droits au rang desquels figure le droit à la santé des citoyens. 
11 Notamment à travers les dispositions des articles 3, 22 et 24 de la déclaration 
universelle des droits de l’Homme ; ainsi que celles de l’article 12 du Pacte 
Internationale relatif aux Droits Economiques Sociaux et Culturels 
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tel, le droit à la santé tend à être dilué et devient de plus en plus 

difficilement identifiable, car étant étroitement associé aux 

principes de dignité humaine, d’égalité (à l’accès aux soins), de 

liberté individuelle notamment.  Le caractère inaliénable du droit 

à la santé, droit universellement reconnu par les lois de la 

communauté des Etats est consacré par le texte fondamental de 

l’Organisation Mondiale de la Santé dans une formulation qu’elle 

a emprunté aux lois fondamentales de ses Etats membres, qui 

reconnaissent une valeur constitutionnelle  aux principes 

incantatoires formulés à travers leurs préambules12. Ainsi, dès le 

troisième paragraphe de son préambule, la constitution de 

l’Organisation Mondiale de la Santé affirme que « La possession 

du meilleur état de santé qu’il est capable d’atteindre constitue l’un 

des droits fondamentaux de tout être humain… ». Il s’agit donc 

d’un droit individuel dont les Etats ont le devoir de garantir la 

protection par le dispositif juridique mis en œuvre à cet effet. 

2- En vertu de son caractère régalien 

Le droit à la santé demeure, malgré son objet difficile à réaliser 

dans la  pratique, une obligation qui incombe à l’Etat ou aux autres 

collectivités publiques. Car l’Etat à travers la mission de service 

                                                           
12 Cette formule est souvent reprise avec emphase par d’autres constitutions des 
pays africains à l’exemple de celle du Benin du 11  Décembre 1990 qui en son 
article 15 énonce que « Tout individu a  droit à la vie, à la liberté, à la sécurité 
et à l’intégrité de sa personne ». 
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public de santé13 dont il est investi a la charge d’assurer « la santé 

pour tous  ». Dès lors, le droit à la santé peut se projeter au-delà de 

sa simple dimension subjective comme une obligation régalienne 

qui est rappelée par la constitution de l’Organisation Mondiale de 

la Santé14. Le cadre législatif et réglementaire relatif au droit à la 

santé au Cameroun énonce les grands axes de la politique nationale 

de santé notamment à travers la loi n° 96 / 03 du 04 Janvier 1996 

portant loi cadre dans le domaine de la santé15, et le décret n° 2000 / 

692/ PM du 13 Septembre 2000 portant sur les modalités 

d’exercice du droit à la santé du fonctionnaire16. Ces deux textes 

contiennent des dispositions qui illustrent à suffisance le rôle 

indispensable de l’Etat dans le secteur de la santé, et cela se décline 

en termes d’obligation -de service public. 

Même si la loi-cadre se borne à poser les grands principes sur 

lesquels repose la politique nationale de santé au Cameroun, le 

décret du 13 Septembre 2000 qui  en découle est plus explicite dans 

                                                           
13 Cette mission se matérialise à travers les politiques publiques de santé mise 
en place par les pouvoirs publics, les infrastructures sanitaires publiques et 
privées et les actions de promotion et de soins de santé financées par l’Etat. 
14 « Les gouvernements ont la responsabilité de la santé de leurs peuples ; ils ne 
peuvent y faire face qu’en prenant les mesures sanitaires et sociales appropriées 
», d’après le préambule de la constitution. 
15 Cette loi fixe le cadre général de l’action de l’Etat dans le domaine de la santé. 
L’article 2 de la loi précise l’objectif visé par la politique nationale de santé qui 
repose sur « l’amélioration de l’état de santé des populations grâce à 
l’accroissement de l’accessibilité aux soins intégrés et de qualité pour 
l’ensemble de la population… » 
16 Les obligations de l’Etat sont directement spécifiées aux articles 2, 3, 4 et 5. 
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la mesure où il définit les modalités de prévention des accidents et 

maladies d’origine professionnelle ainsi que la prise en charge des 

frais qui en résultent, mais également organise les mécanismes de 

prise en charge par l’Etat des frais relatifs à l’évacuation sanitaire 

et aux accidents et maladies non imputables au service. 

Le droit à la santé est assurément un droit fondamental dont le 

bénéfice est d’abord lié à la personne en tant qu’individu, mais ce 

droit se réalise de façon optimale et palpable dans un cadre 

collectif. 

B. Un droit d’essence collective 

Le droit à la santé exige l’adoption par les pouvoirs publics 

d’une politique nationale de santé, telle qu’énoncée au Cameroun 

dans la loi-cadre en matière et de santé, et les différentes stratégies 

sectorielles17 qui en découlent. Cela suppose la prise en compte des 

préoccupations sanitaires dans leur globalité, pour le bénéfice de 

la collectivité nationale, à travers l’exercice de ce droit et ses 

moyens  de réalisation. 

 

 

                                                           
17 La première stratégie sectorielle en matière de santé au Cameroun a été 
élaborée pour la période 2001-2015, et le document actuellement en préparation 
devra couvrir la période 2016-2025. 
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1- Dans  son exercice 

Droit social par son objet qui consiste à rendre accessible les 

soins de santé à tous sur toute l’étendue du territoire national, le 

droit à « un état complet de bien-être physique, mental et social » 

ne peut être effectif que si son exercice est garanti dans des 

conditions acceptables. Bien que le diagnostic de l’état des lieux 

du secteur de la santé au Cameroun ne permette pas le plein 

exercice du droit à la santé des populations dans leur ensemble18, 

ce secteur a fait l’objet de nombreuses réformes visant à améliorer 

les performances du système national de santé du Cameroun19. En 

plus de cette évolution intervenue dans la politique sanitaire de 

manière générale20, d’autres réformes ont été réalisées pour 

assurer un accès équitable à la santé aux populations. Il en est ainsi 

notamment du décret du  7 février 1995 portant organisation des 

                                                           
18  Le secteur santé reste mal loti en dépit des attentions  que lui portent le 
gouvernement : la part du budget national alloué au Ministère de la santé a certes 
progressé depuis 2010 mais demeure en-dessous des 15 % préconisés par  la 
conférence d’Abuja de 2001 sur le VIH / SIDA, la tuberculose et les autres 
maladies infectieuses ; le ratio médecin par nombre d’ habitants est de un 
médecin pour 10000 habitants, et reste très en-deçà du ratio fixé par l’OMS qui 
est de 1 médecin pour 1 000 habitants. 
19 La dernière réforme du système national de santé a été entreprise en 1989, et 
a été officiellement adoptée à travers la « Déclaration de Politique Sectorielle de 
Santé en 1992, et de la déclaration de mise en œuvre de la « Réorientation des 
soins de Santé Primaires » en 1993. Ce dernier concept repose sur les trois 
principes de base ci-après : la participation de la communauté dans le sens de 
son auto-responsabilisation vis-à-vis de ses problèmes de santé ; la mise en 
évidence du lien étroit entre le développement et la santé ; le respect des droits 
de l’homme dont celui d’être informé y compris son libre arbitre. 
20 Notamment au travers de la loi-cadre du 4 Janvier 1996. 
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services de santé de base en districts de santé, en vue non 

seulement de pourvoir tout le territoire national en structures de 

santé de base, mais surtout de rendre accessible les soins de santé 

au plus grand nombre de la population des zones reculées. Ainsi, 

le territoire camerounais est aujourd’hui couvert par 190 districts 

de santé qui correspondent à un découpage géographique bien 

défini, et comportant des structures sanitaires établies au niveau 

périphérique21 . 

L’exercice du droit à la santé se traduit davantage par 

l’accessibilité des soins, non seulement en termes de ressources 

humaines, d’infrastructures et équipements disponibles, mais 

surtout eu égard aux mesures d’accès aux soins et autres 

ressources humaines prévues aux plans administratif et juridique. 

Il en est ainsi par exemple de la prise en charge sanitaire des 

personnes vulnérables à travers la mise en place des mutuelles de 

santé par des groupes associatifs initiée en 2009 dans le cadre 

d’une plate-forme négociée entre le ministère de la santé, les 

partenaires institutionnels bilatéraux (Telle la GIZ) et les 

Associations. Malgré le faible taux de couverture  des districts de 

santé du Cameroun22, ces mutuelles de santé ont plus ou moins 

                                                           
21  Celles-ci  sont réparties selon un niveau pyramidal comprenant les hôpitaux 
de District, les centres médicaux d’Arrondissement et les Centres de Santé 
Intégrés.  
22  En 2010, il existait 158 mutuelles de santé dans seulement 74 Districts de 
santé sur les 185 que comptait la carte sanitaire du Cameroun (Soit un taux de 
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permis l’accès de certaines populations aux soins de santé. Leur 

faillite du fait de la mauvaise gestion a conduit à leur disparition 

progressive du paysage sanitaire national -seulement 42 d’entre 

elles restent encore en activité-; néanmoins, l’Etat poursuit ses 

efforts pour accroître l’accessibilité aux soins de santé, à travers 

l’amélioration des moyens de réalisation de l’offre des soins de 

santé pour tous23. 

  2-  A travers  des moyens de réalisation spécifiques 

L’élaboration de la politique sanitaire ainsi que les moyens 

déployés pour sa mise en œuvre relèvent de la compétence de 

l’Etat, même s’il est accompagné par l’action des partenaires qui  

reste déterminante. Pour garantir le droit à la santé, l’Etat a défini 

des axes stratégiques de son action, dont les principaux consistent 

en la viabilisation des districts de santé en tant que maillons 

essentiels du système de santé24 ; l’amélioration de la santé de la 

mère, de l’adolescent et de l’enfant ; la lutte contre la maladie et  

la protection de la santé. 

                                                           
couverture de 35 % seulement), mais à ce jour seul  une quarantaine de mutuelles 
fonctionnent encore. 
23 L’Etat reste le principal fournisseur de soins de santé au Cameroun à hauteur 
de 56 % des prestations ; tandis que le secteur privé intervient à 44 %. 
24 Le système de santé doit être entendu comme l’ensemble constitué des 
professionnels de santé, des établissements et des réseaux de santé constitués 
des partenaires et autres acteurs non institutionnels (ONG, associations), des 
organismes d’assurance maladies, mais aussi des autorités sanitaires et des 
usagers. 
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La viabilisation des Districts de santé est un concept générique 

qui repose principalement sur le renforcement de l’offre des soins 

de santé. Il s’agit là d’un des moyens susceptibles d’améliorer la 

qualité de l’offre des soins dispensés dans les formations 

sanitaires, au travers de l’exigence de disponibilité des 

infrastructures sanitaires, des ressources humaines et des 

médicaments25. La santé de la mère, de l’adolescent et de l’enfant 

représente le second pan de réalisation du droit à la santé, à travers 

l’objectif de réduction de la mortalité de ces catégories de 

personnes vulnérables. L’amélioration de la santé maternelle s’est 

faite notamment au moyen du Programme Multisectoriel National 

de lutte contre la Mortalité Néonatale et  infantile à l’initiative de 

l’Organisation Mondiale de la Santé, avec pour objectif de réduire 

la mortalité de cette frange de la population de 25 % pour la 

période 2014-2018 ; par l’amélioration de la disponibilité des 

soins à travers l’accroissement des effectifs du personnel qualifié 

pour prendre en charge les femmes enceintes, et celles ayant des 

complications post partum26. Mais aussi par l’amélioration de 

                                                           
25 Voir « Rapport du ministère de la justice sur l’Etat des droits de l’Homme au 
Cameroun en 2014 », pp 143-145. 
26 Le programme de prise en charge des fistules obstétricales dues aux mauvaises 
conditions d’accouchement a permis de réduire le taux de mortalité, à travers 
deux campagnes effectuées en 2014 au cours desquelles 128 femmes ont 
bénéficié de chirurgie, et un centre de prise en charge permanent  ouvert à cet 
effet à l’hôpital protestant de Ngaoundéré. 
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l’accès aux soins de la mère27. La santé de l’adolescent est orientée 

vers des actions visant à la prévention et la lutte contre le 

VIH/SIDA et autres maladies transmissibles, la lutte contre la 

consommation de la drogue et de l’alcool. Quant à l’amélioration 

de la santé de l’enfant, l’accent est mis sur l’objectif de réduction 

de la mortalité néo-natale et infantile, notamment par la réduction 

de la transmission de la mère à l’enfant du VIH, les campagnes de 

vaccination gratuite et la prise en charge gratuite pour la traitement 

du paludisme chez les enfants de moins de 5 ans décidée par les 

pouvoirs publics en  2007. 

En ce qui concerne la lutte contre la maladie et la promotion de 

la santé, il s’agit là aussi de la manifestation du droit à la santé 

comme un acquis du système de santé de notre pays, malgré 

l’absence d’un  filet de sécurité sanitaire assorti d’un régime 

d’assurance maladie généralisée à toutes les couches sociales28. 

L’Etat camerounais déploie depuis quelques années des moyens 

tant matériels qu’humains, en vue d’assurer un accès équitable aux 

                                                           
27 Dans ce cadre, un programme « chèque santé financé par l’Etat et ses 
partenaires a été lancé en 2015, avec pour objectif la surveillance de la santé des 
femmes enceintes jusqu’à 45 jours après l’accouchement. 
28Une  étude est en cours au niveau institutionnel visant à instaurer la couverture 
santé universelle (CSU). Cette prestation ne concerne que 4 % de la population 
camerounaise ; le pourcentage prépaiements volontaires auprès des compagnies 
d’assurance est de 4,8%. Cette faiblesse du système de couverture sanitaire des 
populations explique le fait que la contribution des ménages aux soins de santé 
se situe autour de 70 % au Cameroun 
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soins et services de santé ; ce qui demeure une exigence essentielle 

à l’articulation des normes juridiques aux systèmes de santé au 

sens large. 

II. LE DROIT A LA SANTE COMME FONDEMENT DE 

L’ARTICULATION DES NORMES JURIDIQUES AUX 

SOINS MEDICAUX. 

L’Etat de complet bien-être physique, mental et social auquel 

aspire toute personne au sein d’une collectivité organisée sous 

l’emprise du droit apparait comme une exigence fondamentale à 

toute affirmation de cette prérogative au travers d’un cadre 

normatif formel. Aussi la nécessité de disposer au Cameroun d’un 

corps de règles de droit qui encadrent les activités de santé est 

tributaire de l’environnement institutionnel des soins de santé, 

même si l’obligation régalienne de l’accessibilité des soins de 

santé reste limitée dans son objet. 

A. L’encadrement du dispositif institutionnel des  soins de 

santé 

Le système national de santé tel que mis en place au fil des 

années à travers les textes législatifs et réglementaires qui 

l’encadrent repose sur l’organisation des activités médicales et 

l’existence de corps de métiers sont juridiquement encadrées. 
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1- L’encadrement juridique des professions médicales 

Les professions médicales reparties en différents corps, qui 

regroupent l’ensemble des personnes formées intervenant dans le 

circuit institutionnel de prestation des soins de santé, sont 

réglementées, et leur accès est subordonné à certaines conditions29. 

Ces professions se distinguent par leur diversité et leur spécificité, 

mais se révèlent être complémentaires dans leur exercice. Le 

système de santé camerounais repose essentiellement sur la 

pratique de la médecine moderne et de l’ensemble des professions 

qui la sous-tendent30 ,  avec laquelle cohabite la médecine 

alternative telle que la « tradithérapie » ou médecine traditionnelle 

dont la pratique n’est pas encore réglementée31. 

En ce qui concerne la profession de médecin qui apparait 

comme le bras séculier du système de santé camerounais dans son 

                                                           
29 Voir notamment la loi n°90-36 du 10 Août 1990 relative à l’exercice et à 
l’organisation de la profession de médecin, dont l’article 2 fixe les conditions 
d’exercice de la profession de médecin. Cette législation se rapproche en ce 
point des dispositions du Code de la santé publique français en la matière (article 
L. 4111-1) qui a élargi les conditions d’accès à la profession médicale aux 
ressortissants communautaires ou à ceux de l’espace économique européen 
(article L. 4131-1). 
30 Celles-ci sont souvent organisées dans le cadre des ordres professionnels, à 
l’exemple des médecins, pharmaciens, chirurgiens-dentistes, sages-femmes, ou 
encore infirmiers et techniciens médico-sanitaires. 
31 Malgré l’absence d’un cadre juridique formel d’exercice, la « médecine  
traditionnelle » reste marginalisée dans le système sanitaire camerounais, bien 
que près de 60 % de la population ait souvent  recours à ce mode alternatif de 
soins de santé. 
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aspect opérationnel32,  elle est organisée autour des exigences 

relatives aux  conditions d’accès et aux modalités d’exercices.  

Ainsi donc l’accès à la profession de médecin est soumis  à un 

certain nombre de conditionnalités que la loi a posé, et dont les 

modalités sont définies par voie réglementaire.  Aussi bien la loi 

relative à l’exercice et à l’organisation de la profession de médecin 

que le décret qui organise l’ordre  des médecins au Cameroun, 

posent comme exigences principales la possession du titre de 

médecin qui est sanctionné par un diplôme, et l’inscription au 

tableau de l’ordre des médecins. Ces « conditions de fond » 

d’accès à la profession de médecin ne sont pas une exception 

camerounaise, et peuvent se justifier par l’exigence de la qualité 

des prestations liées à la profession, les préoccupations liées à la  

déontologie et à l’éthique qui doivent guider le praticien dans sa 

relation avec le patient. L’exigence des conditions rédhibitoires 

d’accès à la profession de médecins vise également à protéger la 

profession de l’usurpation du titre ou de l’exercice illégal de la 

médecine33, toutes choses qui sont récurrents dans notre  contexte 

médical, et dont les infractions restent encore très peu ou pas du 

                                                           
32 En raison des responsabilités qui lui incombent dans la chaine de prestations 
des soins. 
33 L’usurpation de titre se distingue de l’exercice illégal de la profession 
médicale en ce que le fait de se prévaloir d’un titre dont on ne dispose pas est 
une infraction moindre que de pratiquer des actes et d’exercer une profession 
pour laquelle l’auteur n’est pas légalement habilité, eu égard aux conséquences 
qui peuvent en découler, notamment en termes de sécurité sanitaire. 
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tout sanctionnées34. Ces carences souvent relevées dans l’accès 

voire l’exercice de la profession médicale sont endiguées par la 

rigueur des conditions d’exercice fixées par l’ordre National des 

médecins35, ainsi que les autres corporations des différents corps 

de métiers de la santé. Mais de manière globale, l’encadrement 

juridique de l’ensemble des professions de santé qui s’exercent à 

travers la qualité et la disponibilité des soins s’apprécie aussi à 

travers l’organisation des structures en charge des activités 

sanitaires. 

2- L’organisation des activités sanitaires 

Les activités des professionnels de  santé telles que prévues par 

les stratégies sectorielles de santé mises en œuvre par les pouvoirs 

publics s’exercent dans le cadre du service public de la santé, qui 

intègre à la fois les formations sanitaires publiques et privées. En 

vue d’une meilleure efficience du système national de santé qui 

s’est structuré autour des formations sanitaires de base, ainsi que 

celles classées en première, deuxième catégorie et en hôpitaux de 

                                                           
34 L’usurpation de titre de médecin est sanctionnée de manière uniforme par 
l’article 219 du Code Pénal, tandis que l’exercice  illégal de la médecine n’est 
pas encore réprimé de  manière coercitive par une réglementation spécifique. Ce 
qui explique la pratique clandestine des actes médicaux par des personnes sans 
qualification dans le domaine médical. 
35 L’exercice de la profession de médecine est réglementée au Cameroun par le 
décret n° 92-265- PM du 22 Juillet 1992 fixant les modalités d’application de la 
loi relative à l’exercice et à l’organisation de cette profession. 
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référence36, L’Etat n’a établi aucune discrimination dans son appui 

au secteur de la santé constitué autour de trois composantes 

représentées respectivement par le secteur public de la santé, les 

formations sanitaires privées,  et  le réseau des hôpitaux privés 

confessionnels. A travers cette structuration des activités du 

service public de santé, l’accessibilité des soins de santé s’est 

améliorée, même si cela ne s’est pas accompagné d’une 

amélioration qualitative des prestations et d’un accroissement de 

la sécurité sanitaire en termes d’assurance maladie généralisée. 

Par ailleurs, la réglementation camerounaise admet l’exercice 

de la médecine en clientèle privée, ce qui consacre le caractère 

libéral de la profession, sans doute dans l’optique d’assurer une 

plus grande accessibilité des soins aux patients en quête de soins 

de qualité. Certes l’exercice des professions médicales est soumise 

à des normes qui préfigurent le respect des droits  et obligations du 

patient et du soignant dans la relation de prestation de soins, mais 

seule l’aménagement d’un système d’organisation de soins de 

santé en l’absence d’un socle juridique uniforme et à portée 

coercitive se pose comme une limite à sa réalisation. 

                                                           
36 Cette classification n’est appliquée qu’aux  seules formations sanitaires 
publiques, et tient compte de l’envergure du plateau technique, des spécialités 
existantes et du niveau d’infrastructures disponibles. Ainsi entre les services de 
santé de base dotés d’infrastructures sommaires où sont dispensés des soins de 
santé primaires et les structures dotées d’équipements ultra-modernes, il y a les 
« hôpitaux centraux » et régionaux. 
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B. Le droit à la santé est limité dans son objet 

Le droit à la santé étant admis comme un droit fondamental de 

la personne au même titre que les autres droits qui sont consacrés 

dans la constitution37, il se matérialise dans la pratique comme un 

droit à la protection de la santé des personnes que l’Etat doit 

garantir. Cela sous-entend le droit à la prévention de la maladie, à 

l’égal accès, à la continuité des soins et aussi parfois le droit à la 

gratuité et à la qualité des soins. Ainsi, la mise en œuvre effective 

de ces droits fondamentaux reste hypothéquée par l’absence d’un 

cadre normatif coercitif, et par la non codification du secteur de la 

santé au Cameroun. 

1- L’absence d’un cadre normatif coercitif 

Le droit à la santé se décline sous différents aspects dont le 

droit à la protection de la santé constitue une des déclinaisons 

essentielles, car cette protection de l’Etat de santé se manifeste au-

delà des droits reconnus à la personne malade. Il s’agit en réalité 

d’une protection qui englobe des activités liées à la prévention des 

maladies et les soins administrés aux malades. Dans le système de 

santé mis en place au Cameroun et appliqué à travers les plans 

                                                           
37  Les droits fondamentaux de la personne sont catégorisés dans la constitution 
camerounaise au même titre que les constitutions des autres pays en droit 
économiques, sociaux, culturels et politiques. 
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stratégiques qui les sous-tendent38, le droit à la protection de la 

santé se traduit non seulement à travers un ensemble de textes 

juridiques qui encadrent « la protection  générale de la santé » et la 

«  protection sanitaire de la famille et de l’enfant »39 ; mais surtout 

est mis en œuvre au moyen des actions menées par des structures 

administratives et des programmes de santé qui ont pour mission, 

la promotion et la protection de la santé40. Le droit à la protection 

de la santé reste donc un droit à caractère général, constitué d’un 

dispositif normatif qui encadre des activités sanitaires 

n’impliquant aucune obligation stricte quant au résultat à atteindre, 

au regard des objectifs fixés par les pouvoirs publics qui 

définissent la politique sanitaire nationale. 

Le droit à la protection de la santé participe au même titre que 

le droit à la qualité des soins, de la matérialisation du droit de la 

santé au travers des règles juridiques qui encadrent de manière 

rigoureuse la prise en charge des patients en vue de bénéficier des 

soins de qualité en milieu hospitalier. Cependant, le cadre normatif 

                                                           
38 En dehors de la stratégie sectorielle de la santé élaborée pour une période 
décennale, il a été instauré une planification d’exécution triennale des activités 
dans certains départements ministériels dont celui de la santé ; et cela en 
adéquation avec l’exécution du budget de l’Etat. 
39 Cf.  Recueil des textes du ministère de la santé publique. 
40 Deux structures rattachées à l’administration centrale jouent un rôle important 
dans ce domaine : la Direction de la Lutte contre la Maladie, les Epidémies et 
les Pandémies et la Direction de la Promotion de la Santé ; les Programmes de 
santé étant des structures opérationnelles d’appoint. 



213 
 

d’articulation des activités sanitaires tel qu’il existe dans notre 

pays n’a pas encore mis en place une «Charte des soins médicaux 

», entendue comme un cahier d’engagements liant le personnel 

médical et les patients dans leurs relations de soins. Certes les 

dommages et autres préjudices causés en milieu hospitalier par le 

corps médical à l’occasion de l’exercice de leur activité sont 

réprimés par la législation classique nationale41, mais le personnel 

médical est généralement exonéré des fautes médicales causées à 

l’occasion de l’administration des soins, en raison non seulement 

de la difficulté à établir sa responsabilité dans l’aggravation de 

l’état de santé du patient42 ou son décès, mais aussi de l’ignorance 

de leurs droits par les patients qui admettent souvent comme une 

fatalité, les cas d’erreur médical du personnel soignant. 

Le cadre normatif de la protection de la santé au Cameroun 

reste donc simplement indicatif, bien qu’il relève du domaine des 

droits fondamentaux que  l’Etat garantit à tous43, ce qui explique 

                                                           
41 Cf. Code civil (art-1384), Code Pénal (art-219) notamment. 
42 En règle générale, le personnel médical n’est pas soumis à l’obligation de 
résultat, mais à l’obligation de moyens vis-à-vis du patient dont il a la charge. 
43 L’article L. 1110-1 du Code de la santé publique française stipule que «le droit 
fondamental à la protection de la santé doit être mis en œuvre par tous moyens 
disponibles au bénéfice de toute personne. Les professionnels, les 
établissements et réseaux de santé, les organismes d’assurance maladie ou tout 
autre organisme participant à la prévention et aux soins et les autorités sanitaires 
contribuent aves les usagers à développer la prévention, garantir l’égal accès de 
chaque personne aux soins nécessités par son état de santé et assurer la 
continuité des soins et la meilleure sécurité sanitaire possible». 
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dans une certaine mesure  les insuffisances qui édulcorent 

l’expression du droit à la santé,  et au-delà l’émergence d’un  

instrument de codification formelle des règles d’organisation des 

soins de santé. 

2- Le manque de codification du secteur de la santé 

Le secteur de la santé dans sa structure organique est certes 

doté des règles de régulation des activités médicales, mais 

l’étendue du  champ des interventions de l’administration chargée 

des questions de santé ne permet pas une approche cohérente dans 

l’action des acteurs de la santé au Cameroun44 ; malgré l’existence 

d’une politique sanitaire dont les stratégies sont clairement 

élaborées par les pouvoirs publics avec l’expertise technique des 

partenaires et l’appui financier des organismes de financement de 

la santé45. Aussi le système de santé tel qu’il est mis en œuvre ne 

peut véritablement atteindre les objectifs d’efficience, notamment 

pour ce qui est de l’accessibilité, la qualité des soins et l’égal accès 

aux soins de santé que s’il était normé par un ensemble de règles 

de fonctionnement formalisées, sur le modèle d’un code qui intègre 

                                                           
44 Le cadre stratégique global est fragmenté par des actions peu cohérentes et 
inefficientes sur le long terme, malgré les ressources conséquentes mobilisées 
par l’Etat et les partenaires. A titre d’illustration, on observe une résurgence 
cyclique des maladies telles que le Choléra, la tuberculose, la poliomyélite, la 
lèpre naguère éradiquées à l’échelle nationale. 
45 Parmi lesquels l’OMS, le Fonds Mondial contre le Paludisme, la tuberculose 
et le VIH / SIDA figurent en bonne place. 
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des aspects juridiques, scientifiques, socio-anthropologiques, 

éthiques, voire économiques de la pratique médicale. 

Il existe certainement un cadre législatif et règlementaire 

d’organisation et de pratique des activités médicales et 

paramédicales46 au Cameroun, constitué des lois et des règlements 

concernant soit l’organisation et le fonctionnement des structures 

et autres activités relevant du secteur de la santé en général, soit 

certaines matières spécifiques ayant une connexion avec la santé47. 

Mais le défaut d’harmonisation de ces instruments juridiques, leur 

éparpillement à travers des supports médiatiques peu accessibles 

et parfois inconnus48,  ne favorise guère l’éclosion d’un cadre 

d’expression du droit de la santé en tant que discipline ayant pour 

objet les questions sanitaires, tant dans leur aspect individuel que 

dans leur aspect collectif49. Ainsi, l’adoption d’un cadre juridique 

                                                           
46 Sont ainsi désignées les activités qui ont un lien avec la pratique de la 
médecine ou s’en rapprochent: il s’agit notamment de la profession de 
pharmacien, d’opticien ou de kinésithérapeute. 
47 Les secteurs d’activités comme l’agriculture, l’élevage, la pêche, l’éducation, 
la recherche scientifique notamment font l’objet d’une réglementation connexe 
avec le secteur de la santé. 
48 Le Recueil des textes et le site web du ministère de la santé sont peu connus 
du grand public, le premier support n’étant diffusé qu’au sein des services 
centraux et déconcentrés du ministère. 
49 Anne LAUDE, Bertrand MATHIEU, Didier TABUTEAU, Droit de la santé; 
Thémis droit, PUF; 3e éd-2012. Les auteurs pensent que les considérations 
individuelles liées à la protection des droits fondamentaux doivent être 
conciliées avec une conception collective du droit de la santé qui se traduit par 
l’affirmation des règles sanitaires visant à améliorer l’état de santé d’une 
population donnée. 
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codifié dans le domaine de la santé permettrait de mieux arrimer 

notre système de santé aux besoins sanitaires des populations, mais 

aussi aux mutations du monde médical actuel, toutes exigences qui 

pourraient amener le système sanitaire du Cameroun à une plus 

grande performance. 

Considéré à la fois comme un droit individuel et collectif, le 

droit à la santé figure parmi les droits humains reconnus et garantis 

au plan constitutionnel. A ce tire, l’Etat dans ses missions 

régaliennes est soumis à l’obligation de procurer à sa population 

les conditions acceptables d’accès à un état de complet bien-être 

physique, moral et social. Le droit à la santé qui en réalité se 

ramène au droit de la protection de la santé dans ses différentes 

déclinaisons50, est un processus qui se construit au travers de la 

mise en œuvre d’un environnement sanitaire sous-tendu par des 

règles d’organisation des professions médicales et des 

infrastructures sanitaires ainsi que leur fonctionnement, 

susceptibles de satisfaire à la demande et aux exigences sanitaires 

du plus grand nombre des patients. Le point d’aboutissement de 

cette construction étant l’instauration d’un système de protection 

de la santé sur des normes et principes de droit formalisés et 

codifiés, cela constitue un ensemble de conditions essentielles pour 

                                                           
50 Il s’agit du droit à l’égal accès aux soins, le droit à la prévention et la continuité 
des soins. 
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garantir une meilleure sécurité sanitaire aux personnes. Ce 

processus est certes en mouvement dans le contexte du Cameroun, 

mais son aboutissement ne semble pas imminent. Tant il est vrai 

que les obstacles à la mise en œuvre effective d’un cadre normatif 

codifié dans notre système sanitaire sont nombreux, et se résument 

en termes d’insuffisance et d’éparpillement des textes existant, car  

ne couvrant pas tous les secteurs d’activités des soins et des 

spécialités médicales pratiquées ; mais il faut aussi mentionner la 

faible matérialisation dans notre système de gouvernance sanitaire 

des instruments juridiques internationaux, qui fixent souvent des 

standards à respecter et des objectifs à atteindre51 par les Etats 

comme le Cameroun qui présente un niveau de couverture sanitaire 

assez faible tant dans la disponibilité qu’en regard de la qualité des 

soins de la santé. 

 

 

 

 

                                                           
51 Le Camerounais a souscrit à des engagements internationaux dûment ratifiés, 
et qui posent des principes et exigences tels que le renforcement des soins de 
santé primaires, l’affectation de 15 % du budget des Etats aux besoins de santé, 
la priorisation de la santé de la mère de l’enfant et de l’adolescent, etc. 
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