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YAYIN iLKELERI

1. Medeniyet Law Review Dergisi (MLR), hakemli dergi statiisiinde, Ocak-
Temmuz aylarinda yilda iki say1 olarak yayimlanir.

2. Dergiye gonderilen makaleler baska bir yerde yayimlanmamis veya
yayimlanmak iizere gonderilmemis olmalidir. Makalenin dergimize gonderilmis
olmasi, yazarin bu konudaki taahhiidii anlamina gelir.

3. Derginin dili Ingilizce olmakla birlikte, Tiirkce, Arapca, Almanca ve
Fransizca makalelere yer verilmektedir.

4. Dergiye gonderilen makalelerin bagina 200-250 kelimeden olusan 6z, 6zlerin
yazildig dillerde baslik ve 6ziin altina beser anahtar kelime eklenmelidir. Anahtar
kelimeler tercihen alana ait dizinlerden segilerek verilmelidir. Yazilan makalelerin
yazildig1 dildeki 6ze ek olarak Ingilizce 6z eklenmesi gerekmektedir.

5.  Yazilar Microsoft Word Programinda, ana metin Times New Roman
karakterinde 12 punto ve 1,5 satir araliginda, dipnotlar Times New Roman
karakterinde 10 punto ve 1 satir araliginda iki yana yasli olarak hazirlanmis, sayfa
marjlart A4 boyutu lizerinden ist ve soldan (4) cm., alt ve sagdan (3) cm. olarak
ayarlanmis bir sekilde CD veya elektronik posta ile editére gonderilmelidir.

6. Yazinin bashigi siyah ve timii biiyiikk harf olacak sekilde hazirlanmalidir.
Basligin hemen altinda sayfanin saginda yazar adi belirtilmeli ve soyadin sonuna bir
yildizlt dipnot konularak dipnotta yazarin gorev yaptigi kurum, unvani ve iletisim (e-
posta) bilgisi belirtilmelidir.

7.  Yazarlar unvanlarini, gorev yaptiklart kurumu, iletisim adreslerini, telefon
numaralarini ve elektronik posta adreslerini bildirmelidirler.

8. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis olduklart ve
bu haliyle basima hazir olarak verdikleri kabul edilir. Yayin kurulu tarafindan yapilan
6n incelemede derginin yaym ilkelerine uygun olarak diizenlenmemis oldugu tespit
edilen yazilar hakeme gonderilmeden once yayn ilkeleri dogrultusunda diizeltilmesi
i¢in yazara iade edilir.

9. Yayn kurulunca ilk degerlendirmesi yapilan makaleler kor hakemlik sistemi
uyarinca yazar adlart metinden ¢ikarilarak uzman iki hakeme gonderilecek ve onlarin
onay1 ile yayimlanabilecektir. Eger hakemlerden biri olumsuz goriis bildirirse ti¢lincii
bir hakemin goriisiine bagvurulacak ve onun goriisii belirleyici olacaktir. Yazarlara
makalenin hangi hakeme gonderildigi ile ilgili bilgi verilmez.

10. Hakem raporunda diizeltme istenmesi durumunda yazar tarafindan sadece
belirtilen diizeltmeler cergevesinde degisiklikler yapilabilecektir. Hakemden gelen
rapor dogrultusunda yazinin yayimlanmasina, yazardan rapor c¢ercevesinde diizeltme
istenmesine ya da yazinin geri ¢evrilmesine karar verilecek ve yazar durumdan en
kisa siirede haberdar edilecektir.

11. Makalenin sonunda makalede kullanilan kaynaklarin yazar soyadina gore
alfabetik siraya dizildigi kaynakgaya yer verilmelidir. Kaynakca eserlere yapilan ilk
atiflara uygun olarak diizenlenmelidir. Yararlanilan kaynaklara iliskin metin igindeki
atiflar ise her bir sayfa sonunda dipnot olarak gosterilmelidir.

12. Bagsliklandirma sistemi su sekilde olmalidir: I. A. 1. a. (a) i.

Dipnot atiflar1 asagidaki sekilde diizenlenmelidir:
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EDITORIAL POLICY

1. Medeniyet Law Review is a new academic refereed journal, published bi-
annually, in January and July, by the Istanbul Medeniyet University Law School.

2. Papers submitted to the journal shall neither have been published nor
currently be under evaluation for publishing elsewhere. Having submitted article to
the journal, author refers his commitment in this regard.

3. The Journal is published in English; however, papers submitted in Turkish,
Arabic, French and German of academic value are also published.

4. The papers submitted to the journal with abstracts consisting of at least 200-
250 words and five key words shall be attached to the beginning of the paper. In
addition to abstracts of papers for the language it is written, abstracts in English shall
also be attached.

5. Each paper should be submitted as a Word document to the editor via CD or
e-mail. Papers should be written according to the following style guidelines: Paper
size: A4, Top: 4 cm; Bottom: 3 cm; Left: 4 cm; Right: 3 cm Text body: Times New
Roman, 12 points, at 1.5 line spacing, justified, Footnotes: Times New Roman, 10
points, at 1 line spacing, justified.

6. The title of the paper shall all be written with black uppercase letters. The
author's name shall be listed just below to the title and there shall be a mark to the
end of the last name, indicating the tittle of the writer, his/her institutional affiliation
and e mail adress.

7. Details of the author’s institutional affiliation, full address and other contact
information shall also be mentioned in the submissions.

8.  All submissions are regarded as ready to publish and already proofread by
the author himself or herself. The pre-evaluation of all submissions to Medeniyet Law
Review will be performed by the Editorial Board and the the submissions that are
unacceptable on the basis of the General Principles of Publication will be send back
to the author to be corrected in accordance with the principles of publication.

9. Papers approved through the first evaluation shall be sent to one referee with
the name of the writer extracted from the text according to the blind peer review
principle and can only be published with his approval.

10. According to the referee’s final report, demanding corrections from the
author, publishing or rejection of the paper shall be decided and the author shall be
informed of the situation as soon as possible.

11. At the end of the paper there shall be a bibliography, arranged in alphabetical
order according to the surname of the writer. Bibliography should be
arranged in accordance with the first reference to works. Citations in the
paper shall be shown in the footnotes at the end of each page.

12. Heading format should be as: I. A. 1. a. (a) i.

Footnotes should be arranged as follows:

a. For books:
aa. For the first footnote:
BORN, Gary B., International Commercial Arbitration, 2. Edition, Kluwer
Law International, 2014, p. 62.
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bb. For following footnotes of the same work:

BORN, p. 62.

For papers:

aa. For the first footnote:

WRIGHT, David, “Another wrong step: equitable compensation following a
breach of trust “, Trusts & Trustees, Vol. 21, Issue 7, Pp. 825-843, 2015, p.
831.

bb. For following footnotes of the same work:

WRIGHT, p. 298.

For web pages:

aa. For the first footnote:
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Date: 03.03.2014.

bb. For following footnotes of the same work:

LORCHER, p. 9.

If multiple works of one author are to be citated in the paper, the name of
the citated work should be shortened in the way that allows the distinction
of author’s other studies.

CHEMERINSKY, Constitutional Law... p. 76.

CHEMERINSKY, Criminal Procedure..., p. 35.

If studies prepared by multiple authors are to be citated, the names and
surnames of all writers should be stated.

aa. For the first footnote:

MILLER, Angharad/OATS, lynne, Principles of International Taxation, 25.
Edition, Tottel Publishing, 2006, p. 145.

bb. For following footnotes of the same work:
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ESKi VAKIFLAR VE TAViZ BEDELi SORUNU

Doc¢. Dr. Umit Gezder!

Oz

Bu caligmada eski vakiflar, yani miilga 743 sayili Tiirk Kanunu
Medenisinin yiirlirliige girmesinden oOnce kurulan vakiflarin genel
itibariyle tasnifi dncelikle yapilmakta ve bu ¢ergevede hangi vakiflarin

calisma konusuna dahil oldugu belirlenmektedir.

Bu cer¢evede calismanin asil odagini, ¢alisma amacini sahih
vakiflar ve gayri sahih vakiflar ayrimmin ortaya konmasi tegskil
etmektedir. Bu makalede, bu nedenle, esas itibariyle eski vakiflar;
mukataal1 ve icareteynli vakif mallar1 ve taviz bedeli inceleme konusu
yapilmakta ve gilinlimiizde davalara da konu olan bu meselede ¢6ziim

yolu ortaya konulmaya ¢alisilmaktadir.

Anahtar kelimeler: Eski vakiflar, taviz bedeli, sahih vakiflar, gayri
sahih vakiflar

Abstract

In this study, the main focus is on the classification of old waqfs, that

is, the waqfs established before the old Turkish Civil Law no. 743 came

'Istanbul Medeniyet Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
Ogretim Uyesi, umit.gezder@medeniyet.edu.tr

1



into force, and on determining which waqfs belong within the frame of

the study.

The purpose of the study is to establish the distinction between 'sahih’
(valid) and ‘'gayri sahih' (non-valid) waqfs. In this study, therefore,
mainly old waqfs, 'Mukataali' (property built on waqf land) and
"icareteynli' (double rent) waqf property and the value of compensation
for waqfs are being examined, in an attempt at presenting solutions to

current legal conflicts.

Key words: old waqfs, sahih wagqfs, gayri sahih waqfs

I. Giris

Bu caligmanin amacini, esas itibariyle, sahih vakiflar ve gayri sahih
vakiflar ayriminin ortaya konmas tegkil etmektedir. Zira eski vakiflarla
ilgili davalarda oldukca sik rastlanan uyusmazliklardan birisi de taviz
bedelinden kaynaklanmaktadir. Bu sebeple bu tiir uyusmazliklar:
¢ozmek i¢in mukataali ve icareteynli vakif mallarin mutasarriflari adina
nasil tasfiye edilecegi, bu ¢ercevede ise taviz bedeli ve onun hukuksal
niteligi ve taviz bedelinden kimin ya da kimlerin sorumlu tutulmasi
gerektiginin ortaya konulmasi gerekmektedir’. Bu Makalede, bu
cergevede, esas itibariyle eski vakiflar; mukataali ve icareteynli vakif

mallar1 ve taviz bedeli inceleme konusu yapilacaktir.

2 Yargitay 1. Hukuk Dairesi E.1990/4137- K.1990/3707
(http://www kararevi.com/karars/659229 (14.03.2013)).
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II. Eski Vakiflar, Uygulanacak Mevzuat ve Eski Vakiflarin
Tasfiyesi

A. Eski vakiflar

1. Kavram

Mademki 27.02.2008 tarihinde ylriirliige giren 5737 sayili
Vakiflar Kanunu® m.3’e gore, “Yeni vakif: Miilga 743 sayili Tiirk
Kanunu Medenisi ile 4721 sayili Tiirk Medeni Kanunu hiikiimlerine
gore kurulan vakiflari, ...” ifade etmektedir, miilga 743 sayili Tiirk
Kanunu Medenisinin yiiriirliige girmesinden dnce kurulan vakiflarin*
hepsini tek bir kavramla ifade i¢in “eski vakif” ibaresi
kullanilmaktadir. Hemen belirtelim ki, 5737 sayili Vakiflar Kanunu,
mazbut, miilhak ve cemaat, ayrica 2762 sayili Vakiflar Kanunu’nun
yiirlirliigiinden o6nce kurulmus esnaf vakiflardan bahsetmektedir.
Nitekim 5737 sayilh Vakiflar Kanunu m.3’e gore, “Bu Kanunun
uygulanmasinda, ..... Vakiflar: Mazbut, miilhak, cemaat ve esnaf

vakaiflari ile yeni vakiflari, ifade eder.”

2. Eski vakiflarin tasnifi
Eski vakiflar, yani miilga 743 sayili Tirk Kanunu Medenisinin
yiriirliige girmesinden once kurulan vakiflar genel itibariyle su sekilde

tasnif edilmektedir:

3RG. 27.02.2008, S. 26800

4 Vakif kurumunun dogusu hakkinda &zellikle bkz.: Hiiseyin Hatemi, “Vakif
Kurumuna Hukuk Tarihi Acisindan Genel Bir Bakis”, IHFM, Cilt 55, Say1 4 (1997),
s. 111 vd.



a. Mahiyetleri bakimindan

1) Hayri vakiflar

Hayri vakiflar, geliri tamamen veya kismen mubhtelif hayir sart
ve hizmetlerine tahsis edilmis bulunan vakiflardir. Bunlar, kullanim
sekillerine gore, a) Okul, camii gibi, dogrudan dogruya toplumun
yararlandigi miiesseseler ve b) Gelirinden faydalanilanlar, akarlar,

olmak iizere ikiye ayrilmaktadirlar’.

2) Ziirri vakaflar
Herhangi bir hayir sarti olmayip, gelirinin tamami vakfin
evlatlarina tahsis edilmis bulunan vakiflara ise ziirri vakiflar
denilmektedir. Ancak, nesebin yok olmasi halinde bir hayri hizmete

tahsis edilebilinirler®.
b. Miilkiyetleri bakimindan

1) Sahih vakiflar
Sahih vakiflar, her c¢esit maddi varliklarinin miilkiyeti vakfin
hilkkmii sahsiyetine ait olan vakiflardir’. Bu konu asagida

anlatildigindan, burada oraya atif yapmakla yetinilecektir.

3 http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).
¢ http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).
7 http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).
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2) Sahih olmayan (gayri sahih) vakiflar

Sahih olmayan vakiflar (gayri sahih vakiflar), Devlet Baskani
veya onun izniyle, Devlet arazisi ilizerinde meydana getirilen
vakiflardir®. Bu konu da asagida anlatildigindan, burada oraya atif

yapmakla yetinilecektir.

c. Idareleri Bakimindan

1) Mazbut Vakaflar
5737 sayilh Vakiflar Kanunu m.3’e gore, “Mazbut vakif: Bu
Kanun wuyarinca Genel Miidiirliikce yonetilecek ve temsil edilecek
vakiflar ile miilga 743 sayiuli Tiirk Kanunu Medenisinin yiiriirliik
tarihinden once kurulmus ve 2762 sayii Vakiflar Kanunu geregince

Vakiflar Genel Miidiirliigiince yonetilen vakiflar, ... ifade etmektedir.

2) Miilhak Vakaflar
5737 sayili Vakiflar Kanunu m.3’e gore, “Miilhak vakif: Miilga
743 sayili Tiirk Kanunu Medenisinin yiiriirliik tarihinden once
kurulmus ve yonetimi vakfedenlerin soyundan gelenlere sart edilmis

vakiflari, ...”" ifade etmektedir.

3) Cemaat ve Esnafa Mahsus Vakiflar
5737 sayih Vakiflar Kanunu m.3’e gore, “Cemaat vakfi:
Vakfiyeleri olup olmadigina bakilmaksizin 2762 sayili Vakiflar Kanunu

geregince tiizel kisilik kazanmis, mensuplart Tiirkive Cumhuriyeti

8 http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).
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vatandasi olan Tiirkiye 'deki gayrimiislim cemaatlere ait vakiflari, ...

ifade etmektedir.

5737 sayill Vakiflar Kanunu m.3’e gore, “Esnaf vakfi: 2762
sayilh Vakiflar Kanununun yiiriirliigiinden once kurulmus ve esnafin
sectigi  yonetim kurulu tarafindan yonetilen vakiflari, ...” ifade

etmektedir.
d. Kullanim sekilleri bakimindan

1) icare-i vahideli vakiflar
Icare-i vahideli vakiflar, belli bir deger veya siireyle kiraya

verilen vakiflardir’.

2) icare-i vahide-i kademeli vakiflar
Bunlar, tespit edilen belli bir icar bedelinin daimi olarak
verilmesi halinde meccanen miistecirden hi¢ alinmayan ve miistecirinin
Olimiinde icarelik hakki miras¢ilarina intikal eden vakiflar olup

Cumbhuriyet devrinde bu uygulama kalkmistir!®.

B. Uygulanacak mevzuat

Eski vakiflarla ilgili uyusmazliklara hangi mevzuatin
uygulanacagi hiikiim altina alimmustir. Nitekim 4721 sayili Tiirk
Medeni Kanunu ile ayni tarihte, yani 01 Ocak 2002 tarihinde yiiriirliige

giren 4722 Sayili Tiirk Medeni Kanununun Yiriirligi ve Uygulama

? http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).
10 http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).
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Sekli Hakkinda Kanun’un!' “Vakiflar” kenar baslikli m.8’inin
1.fikrasina gore, “Tiirk Kanunu Medenisinin yiiriirliige girmesinden
once kurulmus bulunan vakiflar hakkinda yiiriirlitkte olan ozel
hiikiimler sakl kalmaya devam eder.” Su anda yliriirliikte olan 6zel
hiikiimler ise, 27.02.2008 tarihinde yiiriirliige giren 5737 sayili Vakiflar
Kanunu ile 27.09.2008°de yiiriirliige giren Vakiflar Yénetmeligi’dir'?.

C. Eski vakiflarin tasfiyesinin baslangic1 ve giiniimiizdeki
durum
1926 tarihli Kanunu Medeninin Sureti Meriyet ve Sekli Tatbiki

13 “Kanunu medeniden evvel miiesses evkaf

Hakkinda Kanun’un
tesisler” kenar baslikli 8.maddesine gore, “Kanunu medeninin meriyete
vazindan mukaddem viicuda getirilen evkaf hakkinda ayrica bir tatbikat

kanunu nesrolunur.

Kanunu medeninin meriyete vazindan sonra viicuda getirilecek

tesisler, kanunu medent ahkamina tabidir.”

Kanunu Medeninin Sureti Meriyet ve Sekli Tatbiki Hakkinda
Kanun’un 8.maddesinin 1.fikrasindan anlasilacagl {izere, Medeni
Kanun’dan 6nce meydana getirilen vakiflar hakkinda ayr1 bir tatbikat
kanunun yayimlanacagi hiikkme baglanmistir. Bu Tatbikat Kanunu’nun
hazirliklar1 ¢ergevesinde tasfiye edilecek vakiflar1 belirlemek igin
Isvigreli hukuk¢u Prof.Leemann davet edilmistir. 31.08.1929°da bu

konu ile ilgili ilk kanun projesi bu hukukcu tarafindan meydana

"' RG. 8.12.2001, S. 246007.
12RG. 27.09.2008, S. 27010.
13 Resmi Ceride ile nesir ve ilam: 19/V1/1926 - Say1: 402, No. 864.
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getirilmis ve bu projede “icareteyn ve mukataa usulii” tasfiye
edilmigstir. Prof.Leemann bu projesinde ¢ok az degisiklikle, 6zel bir
komisyonun da istiraki ile 28.09.1929 tarihli ikinci bir proje daha
meydana getirmistir. Bu ikinci proje de tedaviil eden vakiflar hakkinda
ilk proje gibi ayni hiikiimleri igermektedir'*. Isvicreli Prof.Leemann’in
kanaati, icareteynli ve mukataali vakiflarin tasfiyelerinden baska bir

sekilde hallolamayacaklariyd:!>.

Isvigreli Prof.Leemann’in projeleri iizerinde ¢alismasi icin bir
Komisyon meydana getirilmis, bu Komisyon bu projelerde bazi
degisiklikler yapmis, sonrasinda Hiikiimet bu son proje iizerinde bazi
degisiklikler gerceklestirmis ve nihayet 05.06.1935 tarihinde Biiyiik
Millet Meclisi’nde Vakiflar Kanunu meydana getirilmis ve bu Kanun
yayim tarihinden alti ay sonra yiirlirliige girmistir. 2762 say1 ve
05.06.1935 tarihli bu Vakiflar Kanunu, icareteyn ve mukataa usuliinii
sona erdirmekte ve mevcut olanlar1 da tasfiye etmektedir (m.26-32).
Nitekim Yargitay da bir kararinda, “Medeni Yasanin kabuliinden sonra
yvasada yer alan vakif (tesis) ile eski vakiflar arasinda bir ikilem
meydana gelmis anilan durumun ve ayrica amaca aykiri uygulamalarin
giderilmesi i¢in eski vakiflarin  giiniin  kosullarina  uydurulma
zorunlulugu dogmugstur. Bu nedenle, 2762 sayili (ve su anda 5737 sayili
(Yazarin Eki)) Vakiflar Yasast yiiriirliige konulmus; eski miilhak ve

14 Biilent Kopriilii, “Evvelki Hukukumuzda Vakif Nev'iyetleri ve Icareteynli Vakiflar
— Fasil: 1V Icareteynli Vakiflar”, IHFM, Cilt 18, Say1 1-2 (1952), s. 243-244.
15 Genis bilgi i¢in bkz.: Kopriilii, icareteynli Vakiflar, s. 244 vd.

16 Kopriilii, icareteynli Vakiflar, s. 245-246.
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mazbut vakiflar yeni bir statiiye alinarak, icareteynli ve mukataali

vakiflarin tasfiyesi yoluna gidilmistir.”'" bilgisine yer vermektedir.

2762 say1 ve 05.06.1935 tarihli Vakiflar Kanunu’nun yerini alan
5737 sayili Vakiflar Kanunu da icareteynli ve mukataali vakiflari
tasfiye etmektedir. Asagida bu tasfiyenin nasil gergeklestigi, yani taviz
bedeli anlatilmaya caligilacaktir. Zira icareteynli ve mukataali vakif
mallarin  mutasarriflar1 adina tasfiyesi, mukataali ve icareteynli
tasinmazlarin serbest tasarrufa terki i¢in alinan bedeli ifade eden taviz
bedeli (5737 sayih  Vakiflar Kanunu  m.3)  alinarak
gergeklestirilmektedir. Nitekim 5737 sayili Vakiflar Kanunu m.18 f.3’e
gore, “Bu Kanun hiikiimleri geregince taviz bedelinin tamami vakfi
adina odenmedikce, tasinmaz iizerindeki temliki tasarruflar tapu

’

dairelerince tescil olunmaz.’

III. Taviz Bedeli

A. Tanm

Taviz bedelinden kaynaklanan uyusmazliklarda, “Kugkusuz,
boyle bir uyusmazlhigin saghkl bicimde c¢oziilebilmesi, mukataali ve
icareteynli  vakif mallarin  mutasarriflart  adina nasil  tasfiye

edileceginin, tavizin hukuksal niteliginin ne oldugunun ayrica bundan

17 Yargitay 1.HD E.1990/4137- K.1990/3707
(http://www kararevi.com/karars/659229 (14.03.2013)).
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kimin ya da kimlerin sorumlu tutulmas: gerektiginin bilinmesine ve

deginilen yonlerin acik¢a ortaya konulmasina baghdwr. '8

B. Tlgili hiikiimler
Taviz bedelini, 5737 sayili Vakiflar Kanunu m.3, mukataali ve
icareteynli tasinmazlarin serbest tasarrufa terki i¢in alinan bedel olarak

tarif etmektedir.

5737 Sayili Vakiflar Kanunu’nun “Taviz bedeli” kenar baslikli
18.maddesine gore ise, “Tapu kayitlarinda, icareteyn ve mukataali
vakif serhi bulunan gercek ve tiizel kisilerin miilkiyetinde veya
tasarrufundaki tasinmazlar, iglem tarihindeki emlak vergisi degerinin
yiizde onu oraninda taviz bedeli alinarak serbest tasarrufa terk edilir.
Ancak miri arazilerden mukataali hayrata tahsis edilmeyenler ile asar

ve riisumu vakfedilen tasinmazlar tavize tabi degildir. (f.1)

Taviz bedelinin hesaplanmasinda,; ortakhigin giderilmesi veya
cebri icra yoluyla satilanlarda satis bedeli, kamulastirmalarda ise

kamulastirma bedeli esas alinir.

Bu Kanun hiikiimleri geregince taviz bedelinin tamami vakfi
adina odenmedikce, tasinmaz iizerindeki temliki tasarruflar tapu

dairelerince tescil olunmaz.

18 Yargitay 1.HD E.1990/4137- K.1990/3707
(http://www kararevi.com/karars/659229 (14.03.2013)).
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Vakif serhleri ile ilgili olarak, diger kanunlarda yer alan

’

zamanagimi ve hak diisiiriicii siirelere iliskin hiikiimler uygulanmaz.’

C. Miktari, 6deme sekli ve tescil
“Taviz bedeli” kenar baglikli 5737 Sayil1 Vakiflar Kanunu’nun
18.maddesinin 1.fikrasina gore, “Tapu kayitlarinda, icareteyn ve
mukataall vakif serhi bulunan gercek ve tiizel kisilerin miilkiyetinde
veya tasarrufundaki taginmazlar, islem tarihindeki emlak vergisi
degerinin yiizde onu oraninda taviz bedeli alinarak serbest tasarrufa

terk edilir....."

Buna gore taviz bedelinin miktari, ddenecegi tarihteki emlak

vergisi degerinin ylizde onu olarak belirlenmistir.

Kanunda taksitle 6deme diizenlenmediginden, taviz bedelinin

toptan 0denmesi hitkkme baglanmaistir, denilebilecektir.

Taviz bedelinin toptan 6denmesi lizerine, taginmaz iizerindeki
temliki tasarruflar tapu dairelerince tescil edilir. Nitekim 5737 Sayili
Vakiflar Kanunu’nun 18.maddesinin 3.fikrasina gore, “Bu Kanun
hiikiimleri geregince taviz bedelinin tamami vakfi adina é6denmedikge,
tasinmaz tizerindeki temliki tasarruflar tapu dairelerince tescil

olunmaz.”

D. Taviz bedelinin hukuki niteligi
Bir goriise gore taviz bedeli, bir nev’i tasginmaz yiikiine

(gayrimenkul miikellefiyetine) (Tiirk Medeni Kanunu (TMK) m.839
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vd.) benzemektedir. Prof.Leemann’in raporunda da, bu hususa isaret

edilmistir'®.

Yargitay’a gore, “Taviz bedeli olarak isimlendirilen ivaza
(bedele) doniistiiriilen vakif alacaginin icare ve mukataa bedeli oldugu
stiphesizdir. Taviz bedeli bir gayrimenkul miikellefiyetidir. Tiirk Medeni
Kanunu nun taginmaz yiikiiniin (miikellefiyetinin) niteligini diizenleyen
849. maddesinde tasinmaz malikinin degismesi halinde yeni malikin
baska bir isleme gerek bulunmaksizin tasinmaz yiikiiniin yiikiimliisii
olacag belirtilmistir. Bu nedenle tasinmaz miikellefiyeti niteligini alan
taviz bedelinden, yeni malik yiikiimlii olup, bundan paydashigin

giderilmesi davasinin taraflart sorumlu tutulamaz. >

Diger bir goriise gore ise?!, taviz bedeli TMK’daki tasinmaz
yiikkiine benzese de, evvelce temlik muameleleri zimninda tasfiye
edilmesi mecburiyetinin kabulii TMK m.849 (EMK m.764) ile kabili
telif degildir. Bu goriise gore, taviz bedeli tasinmaz yiikiine benzemekle
birlikte, sahsi bir bor¢ iligkisi dogurdugundan dolayi, tasinmaz
yiikiinden ayrilmaktadir. Bu nedenle, taviz bedelini TMK’da mevcut
bulunan miiesseselerden birine tam manasiyla ithal etmek miimkiin

gozlikmemektedir.

19 Képriilii, icareteynli Vakiflar, s. 249.

20 Yargitay 6.HD E.2010/12800- K.2011/572
(http://www.palmiyeweb.com/IctihatArama.aspx (03.04.2014)).

2! Képriilii, icareteynli Vakiflar, s. 249 vd.
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E. Taviz bedeline tabi tasinmazlar

1. Sahih — gayri sahih vakif ayrimm

Yargitay’in da hakli olarak belirttigi lizere, “...., vakif serhini
tasiyan tapu kayitlarinin kapsamindaki tiim taginmazlar igin taviz
bedeline tabidir denebilecek midir? Elbette, buna mutlak bicimde
olumlu yamit verebilme olanagi yoktur.”?*> Her ne kadar miilga 2762
sayitli  Vakiflar Kanunu m.27°de, vakfin tiirine gore ayirim
yapilmaksizin {izerinde taviz serhi bulunan mevcut mukataali veya
icareteynli vakif tasinmaz mallardan taviz bedeli alinmasi hiikiim altina
alinmis olmasina ragmen, taviz bedelinin sahih vakiflardan alinacagi
Yargitay’in da yerlesik igtihadi®® olmustur. “Yargitay'in yerlesmis
ictihatlarina gére tasinmazdaki vakif serhine dayanilarak taviz bedeli
istenebilmesi; ilgili vakfin sahih vakiflardan olmasi kosuluna baglidr.
Gayri sahih vakiflar yoniinden taviz bedeli istemenin hukuksal bir

dayanagi bulunmamaktadir.”**

Yiriirliikte bulunan 5737 sayih  Vakiflar  Kanununun
diizenlemesi, Yargitay’in yerlesmis igtihatlarina da uygundur. Nitekim
yiriirliikte bulunan 5737 sayili Vakiflar Kanunu m.18 f.1 c.1’de, tapu
kayitlarinda, icareteyn ve mukataali vakif serhi bulunan tasinmazlarin

taviz bedeline tabi oldugu hiikiim altina alindiktan sonra, m.18 f.1

2 Yargitay 1.LHD E.1990/4137, K:1990/3707
(http://www .kararevi.com/karars/659229 (14.03.2013)).

2 Mesela bkz.: Yargitay 1.LHD E.1990/4137, K.1990/3707
(http://www kararevi.com/karars/659229 (14.03.2013)).

24 Bkz.: yukarida amlan Yargitay 3.HD’nin, 02.05.2011 tarih ve 2011/2126 E.,
2011/7534 K. say1l1 karart.
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c.2’de miri arazilerden mukataali hayrata tahsis edilmeyenler ile asar ve
risumu vakfedilen taginmazlarin tavize tabi olmadigi, yani bunlardan
taviz bedelinin alinmayacagi acik bir sekilde hiikme baglanmistir. Buna
gore, 5737 sayilh Vakiflar Kanunu m.18’e gore, miri arazilerden
mukataali hayrata tahsis edilmeyenler ile asar ve riisumu vakfedilen

tasinmazlar, taviz bedeline tabi degildir.

Su halde, vakif serhinin kaldirilmasinda taviz bedeli 6denip
O0denmeyeceginin tespitinde, Oncelikle vakif konusu tasinmazin
miilkiyetinin ve biitlin tasarruf hakkinin vakfedilmis olup olmadiginin
belirlenmesi gerekmektedir. Bu nedenle vakfedilen malvarliginin
miilkiyetine gore yapilan sahih vakif — gayri sahih vakif ayrimi ortaya
konmalidir®®. Bu durumda tasinmazin sahih vakiflardan oldugu
anlagilirsa 5753 sayili Vakiflar Kanunu m.18’de hiikiim altina alinan
taviz bedeline tabi oldugu, eger aksi, yani sahih vakiflardan olmadigi

tespit edilirse taviz bedeline tabi olmadig1 sdylenebilecektir.

Hemen belirtelim ki miilkiyet konusu olan malvarligindan
yapilan vakiflar icin sahih (dar anlamda vakiflar), Beytiil-mal’den
yapilan tahsisler i¢in ise, “tahsisat kabilinden vakif”, “tahsis ve irsad
kabilinden vakif” veya genis anlamda vakif karsilig1 olarak “gayri sahih
vakif” terimi kullamlmistir®®. Bir vakfin “sahih” veya “gayri sahih”

vakif oldugundan bahsetmek, yanlis anlamlara yol agabilir. “Gayri

25 Omer Cwar, “Taviz Bedeli ve Icareteynli ve Mukataali Vakiflarin Tasfiyesi”,
EUHFD, C. XV, S. 1-2 (2011), s. 106-107.
26 Hatemi, s. 116.
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sahih vakif”’, batil veya iptali gerekli tahsis islemine delalet etmez.
Vakfin malvarliginda taginmazlar veya bir tasinmaz varsa ve tasinmaz
veya tasinmazlar miri araziden iseler, bu tahsis Sultan’in izniyle
yapilabilir. Ancak, vakif degil de bu tasinmazlar “gayri sahih vakif
mal” sayilirlar. Ancak vakfin malvarligindaki bu tasinmazlar 6zel
milkiyet konusu tasinmazlardan ise bunlara “sahih vakif” denir.
Buradaki “gayri sahih” terimi, bugiin kullandigimiz terimlerle “batil,
kesin hiikiimsiiz” vs. degil, “genis anlamda vakif mal” anlamindadir.
Su halde, bir vakfin sahih ve/veya gayri sahih vakif mallar
olabilecektir, yoksa bu vakif sahih veya gayri sahih vakaftir,

denemeyecektir.

Nitekim Yargitay?’, “Vakfiye kapsamindaki her tasinmazin
cografi ve hukuki durumlart ayrt ayri olacagindan bu tasinmazlarin
kadim koy, kasaba ya da sehir icindeki miilk topraklar icinde olup
olmadigr vs. hususlarin kesfen ve uzman bilirkisiler marifetiyle

saptanmalidir.

Biitiin bunlardan anlasilacag: iizere vakif tiiriiniin belirlenmesi
ve belirlenen vakif tiiriine gore c¢ekismeli tasinmazda vakfin bir
hakkimin kalyp kalmadiginin taviz bedeli odenip 6denmeyeceginin hig
bir kuskuya yer birakmadan saptanmast bu tiir davalarda onem
kazanmaktadir. Vakfiye ornegi ve ilk tesisten itibaren durumu gosterir
tapu kaydi celbedilerek yukarida anlatilan ilkeleri kapsar bigcimde

bilirkisi goriigiine basvurulduktan sonra sonucuna wygun bir hiikiim

7 Yargitay 3.HD E.2012/18337- K.2012/22880
(http://www.palmiyeweb.com/IctihatArama.aspx (03.04.2014)).
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kurulmasi gerekirken eksik inceleme ve arastirma ile yazili sekilde

karar verilmis olmast dogru goriilmemis bozmayi gerektirmistir....’

hiikmiinii vermistir.

Buna gore, sahih ve gayri sahih vakif mallarin ortaya konulmasi

gerekmektedir.

2. Miladi 1858 tarihli Arazi Kanunnamesi’ne gore

Osmanh Devletinde arazilerin siniflandirilmasi

a. Genel olarak
Hicri 1274  (Miladi  1858)  tarihli miilga  Arazi
Kanunnamesi’nin®® (“M.1858 tarihli Arazi Kanunnamesi” olarak
anilacaktir.) 1.maddesi soyledir: “Memaliki Devleti dliyede olan arazi
bes kisimdir. Kismi evvel arazi-i memlike, yani bervechi miilkiyet
tasarruf olunan yerlerdir. Kismi sani arazi-i emiriyedir. Kismi salis,
arazi-i mevkufedir. Kismi rabi, arazi-i metritkedir. Kismi hamis, arazi-i
mevattir. %
Buna gore M.1858 tarihli Arazi Kanunnamesi memleket

topraklarint bes kisim araziye aymrmusti: Arazi-i memlike (miilk

topraklar), Arazi-i emiriye (Arz-1 memleket, miri topraklar), Arazi-i

28 Arazi Kanunnamesi’nin olusumu ve Arazi Kanunnamesi’nden onceki durum
hakkinda bilgi i¢in bkz.: Biilent Képriilii, “Evvelki Hukukumuzda Vakif Nev iyetleri
ve Icareteynli Vakiflar”, THFM, Cilt 17, Say1 3-4 (1951), s. 685 vd.

2 Bkz.: Képriilii, [HFM, s. 690, dnt. 8.
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mevkufe-i sahiha (sahih vakiflar), Arazi-i metrilke (metriik topraklar),

Arazi-i mevat (6lii topraklar) *°.

b. Tabi olduklart hukuki rejime gore ayrim

Yukarida da belirtildigi gibi, M.1858 tarihli Arazi Kanunnamesi
m.1, Osmanli Devletinde araziyi, tabi olduklar1 hukuki rejime gore 5
kisma ayirmaktadir. Bunlar;

1) Miilk Arazi (arazi-i memluke; miilk topraklar);

2) Miri Arazi (arazi-i miriye, arazi-i emiriye): Rakabesi (¢iplak
miilkiyeti) Beytiil-male ait olmak iizere, tasarrufu fertlere; tefviz ve
thale olunan arazidir. Tarla, ¢ayir, yaylak, kislak, koru gibi yerler miri
araziden sayilir (M.1858 tarihli Arazi Kanunnamesi m.3).

Miri arazi, devletce, isletilmek lizere reayaya tefviz
edilmektedir. Tefviz muamelesinin hukuki mahiyeti tartigmalidir.
Mutasarrifin istifade hakki miras¢ilarina intikal eder. Mirasgilar, Tapu
Odeyenler ve Odemeyenler olmak iizere ikiye ayrilir. Mutasarrif,
tasarruf hakkini devletin izni ile bagkasina ferag edebilir. Mutasarrif,
bir kistm hukuki muameleleri hi¢ yapamaz; bir kisim hukuki
muameleleri de ancak yetkili memurunun izni ile yapabilir.

3) Vakif Arazi (arazi-i mevkufe): Bunu asagida ayri bir baslikta
ele aldigimizdan, burada oraya atifla yetiniyoruz.

4) Metruk Arazi (arazi-i metriike);

5) Olii Arazi (arazi-i mevat; dlii topraklar)?!.

30 Képriilii, IHFM, s. 690.

31 Bkz.: Halil Cin, “Osmanli Toprak Hukukunda Miri Arazinin Hukuki Rejimi ve Bu
Arazinin TMK. Karsisindaki Durumu”, AUHF, 1965-1966, 22-23-01-04, s. 750-751;
Kopriilii, IHFM, s. 690.
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C. Vakif Arazi (arazi-i mevkufe )

1) M. 1858 tarihli Arazi Kanunnamesi hiikmii

M. 1858 tarihli Arazi Kanunnamesi’nin 1.maddesinin Osmanl
Devleti’nde araziyi, tdbi olduklar1 hukuki rejime gore ayirdigi 5
kisimda 3. Kismu vakif arazi, yani arazi-i mevkufe teskil etmektedir.

Buna gore M. 1858 tarihli Arazi Kanunnamesi’nin {li¢iincli nev’i
toprak kategorisini, evkaf-1 sahiha, yani sahih vakiflar teskil etmektedir.
“Vakaflar, bir kimsenin miilkiyeti altinda bulunan bir mali (miilk ayin)
Allah’mn miilkid hiikmiinde olmak iizere, temlik ve temelliikten men ve
mahbus kilmakla meydana gelmektedirler.”**> Eski hukukumuzda
“Vakif, menfaati insanlara ait olmak iizere ve bir zaman siiresi ile
tahdit edilmeksizin miilk bir mali temlik ve temelliikten haps ve men

eylemektir.” diye tammlanmaktadir.

2) Sahih vakiflar

Sahih vakif, miilk araziden olusan vakiftir**

. Buna gore,
muayyen bir gayeye tahsis edilmis olan ve miilk topraklardan meydana
gelen vakiflara sahih vakiflar denir®.

Mademki sahih vakif miilk araziden olusan vakiftir, miilk
arazinin ne oldugu ortaya konulmalidir. M.1858 tarihli Arazi

Kanunnamesi’ne gore miilk arazi (arazi-i memluke; miilk topraklar),

2 Kopriilii, (HFM, s. 697.

33 Kopriilii, ITHFM, s. 699-700; ayrica bkz.: Hatemi, s. 114.
3 Yargitay 1.HD E.1990/4137— K.1990/3707

(http://www kararevi.com/karars/659229 (14.03.2013)).

35 Cin, s. 750.
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mutasarrifinin miilkii olan, yani rakabe ve tasarruf yetkisini ihtiva eden
mutlak ve inhisar1 miilkiyet hakkinin {zerinde istimal edildigi
topraklardir. M.1858 tarihli Arazi Kanunnamesi, bu topraklart 4 kisma
ayirmaktadir:

a) Eski koy ve kasaba dahilinde bulunan arsalarla, bunlarin
kenarlarinda bulunup da siiknanin tamamlayicis1 mahiyetinde olup ve
yarim doniimii gegmeyen (800 arsin) topraklar;

b) Miilk topraklarindan ikincisini, miri araziden ifraz edilip,
temlik-i sahih ile fertlere verilen topraklar olusturmaktadir. Bu tiir
arazi, aslinda miri arazi olup, temlik ile nev’i mahiyetini
degistirmektedir’®. Temlik-i sahih, bu giinkii satis sézlesmesidir’’.

¢) Osiirlii Arazi (arazi-i sriyye): Osre tabi olan araziden her
hasilatin onda biri, dsiir olarak devlet tarafindan alinmaktaydi*®. Bunlar,
miilkiyeti miisliimanlara ait olan topraklardi. Bugiinkii anlamda bunlar,
ferdi miilkiyet konusu olan topraklardi. Bu arazinin maliki, lizerinde
istedigi gibi tasarruf edebilirdi®.

d) Miilk topraklardan doérdiinciisiinii, arazi-i haraciyye (haraca
tabi topraklar) teskil etmektedir. Bu topraklar da bugiinkii anlamda

ferdi miilkiyet konusu olan topraklardi®.

36 Bkz.: Képriilii, [HFM, s. 691; Cin, s. 750.

37 Cin, s. 750.

38 Bkz.: Képriilii, [HFM, s. 692.

3 Cin, s. 749.

40 Bkz.: Cin, s. 749; Képriilii, [HFM, s. 692-693. Arazi-i dsriyye veya haraciyyeden
bir yerin maliki tarafindan vakfedilmesi ile o yerin 6sr ve haraci sakit olmazdi. Buna
gore bir mahalde sahih vakif ile tahsisat kabilinden olan gayri sahih vakif ictima
edebilirdi. Nitekim arazi-i memliikeden biri maliki tarafindan sahih vakif ile vakf
olunduktan sonra, onun beytiilmale ait olan hasilati sultan tarafindan bir cihete vakf
ve tahsis buyurulsa, bir mahalde sahih vakif ile tahsisat kabilinden olan gayri sahih

19



M.1858 tarihli Arazi Kanunnamesi, miilk arazinin tanzimini
Fikih ahkadmina birakmistir (M.1858 tarihli Arazi Kanunnamesi m.2).
Buna gore bu kategori hakkinda, M.1858 tarihli Arazi Kanunnamesi
hiikiimleri tatbik olunmaz; bunlar Fikih hiikiimlerine tabidir. Sahih
vakiflarin, yani belirli bir amaca tahsis edilmis olan ve miilk
topraklardan meydana gelen vakiflarin idaresi, her tiirli hukuki
islemleri, vakfin sartlarina gore, vakfin miitevellisi tarafindan yerine
getirilir*!. Ancak, M.1858 tarihli Arazi Kanunnamesi m.2’de belirtildigi
gibi, rakabesi (kuru miilkiyeti) ve biitiin tasarruf hakki vakfin tiizel

kisiligine aittir*?.
3) Vakfin meydana gelmesinin sartlar

a) Genel olarak
Evvelki hukukumuza gore bir vakfin meydana gelebilmesi igin
gerekli olan sartlar, vakfedene, mala, vakiftan yararlanacak olanlara ve
tasarrufun sekline gore ayrimi gerekli kilmaktadir. Ancak burada

konumuz itibariyle bunlardan mala iliskin sartlar ele alinacaktir*’,

b) Mala (mevkufa) iliskin sartlar
Evkaf-1 sahihada mevkufun (vakfedilen seyin) miilk

mahiyetinde akar olmasi sarttir. Menkuller kural olarak vakfa konu

AAAAA

vakif i¢tima etmis olurdu (Omer Hilmi Karinibadizade/Ismet Sungurbey, Eski
Vakiflarin Temel Kitaba, istanbul Universitesi Yayinlari, Istanbul 1978, s. 51-52).

4l Cin, s. 750; ayrica bkz.: http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).

42 http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).

® Diger kosullar icin bkz.: Képriilii, [HFM, s. 700 vd.
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olamazlar**. Buna gore bir yerin sahihan vakfolunabilmesi i¢in ya
kasaba ve koy i¢inde bulunan miilk arsalardan veya arazii dsriyye veya
arazii haraciyyeden veya miilk olmak iizere ihya kilinan mevattan
olmak veyahut beytiilmaldan sahihen temelliik edilmis bulunmasi
gerekmektedir®.

Arazii Osriyye ve haraciyye vakfedilmekle Osiir ve harac sakit
olmayacagi gibi arazii emiriyyeden olan bir mahal temliki sahih ile
temlik olunduktan sonra maliki tarafindan vakfolunsa asar1 sakit
olmazdi*®.

Miilk akarin ancak ayni vakif olunabildiginden, mesela, bir
gayrimenkuliin miicerred iradi vakfa konu olamazdi*’.

Evkaf-1 sahihada tamamen sahih vakif hiikiimleri cereyan
ederdi®®,

Icareteynli vakiflar da mutasarrif tarafindan vakf olunamazlardi.
Keza, miri topraklar {izerinde rakabe sahibinin izni olmadan yapilan

ingaat ve dikilen agaclar da vakfa konu olamamaktaydi*.
4) Evvelki hukukta sahih vakiflarin ¢esitleri

a) Genel olarak
Asagida sahih vakiflarin ¢esitleri ele alinacaktir. Bunlar, gayri

sahih vakiflar ile karistirilmamalidir. Bunu 6nlemek igin, sahih vakiflar

4 [stisnalar icin bkz.: Képriilii, [HFM, s. 701-702.
45 Ali Himmet Berki, Vakiflar, ikinci tab’1, Aydinlik Basimevi, Istanbul 1946, s. 17.

46 Berki, s. 18; Karinabadizade/Sungurbey, s. 51-52.
4 Kopriilii, [HFM, s. 702; bu konuda 6zellikle bkz.: KarinibadizAde/Sungurbey, s.
20.

4 Berki, s. 18.
 Kppriilii, [HFM, s. 702.
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tabiri kullanilacaktir’®. Gayri sahih vakiflar ise, asagida ayrica ele
alacaktir. Hemen belirtelim ki bir taginmazin cografi mekani da o
tasinmazin sahih vakiflardan olup olmadigi yoniinde yol gosterici
olmaktadir. Zira, oncelikle koy, kasaba ya da sehir igindeki miilk

topraklarda vakfedilen tasinmazlar sahih vakiflardan sayilmaktadir’'.

b) Aynu ile intifa olunan vakiflar
Ayni1 ile intifa olunan vakiflara, miiessesat-1 hayriye
denilmektedir. Bunlar, camiler, medreseler, mektepler, sebiller,
kiitiiphaneler, misafirhaneler, hastaneler, kuyular gibi miiesseselerden

olusmaktadir®?.

c) Ayni ile intifa olunmayan sahih vakiflar
Bu kategoriye giren vakiflar, istiglal ve icarlar1 nazara alinarak

dort kisma ayrilmislardir™.

i. Icare-i vahideli vakiflar
Icare-i vahideli vakiflar, yani tek kira akdi ile irat getiren
vakiflar, ay ve sene gibi muvakkat bir zaman i¢in, dogrudan dogruya,

vakif tarafindan kiraya verilen veya idare olunan mahallerdir>*.

50 Képriilii, [HFM, s. 707, dnt. 1.

51 Bkz.: Ismet Sungurbey/Necla Giritlioglu, “Hukuk Tarihimizde Esi Goriilmemis
Bir Yasama Skandali”, Yasa Hukuk Mevzuat ve I¢tihat Dergisi, C.XV, Say1:170/1
(Subat/1996), s. 22.

52 Bkz.: Képriilii, IHFM, s. 707-708.

53 Bkz.: Képriilii, IHFM, s. 708.

5% Genis bilgi icin bkz.: Képriilii, [HFM, s. 708 vd.
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ii. Icareteynli vakiflar>®

Ayni ile intifa olunmayan, yani varidati ile istifade olunan
vakiflarin ikinci kismini icareteynli vakiflar olusturmaktadir. Bu
vakiflarda, gayrimenkuliin kiymetine yakin bir para (muaccele) ve her
yil da muayyen bir miieccele istifa olunmaktaydi. Burada iki icar
durumu s6z konusudur. Verilen muaccele ile vakfin ihyasi yoluna
gidilmekteydi. Buna gore Vakif Idaresi aldig1 muaccele ile harap vakif
mahallini imar etmekle ylikiimliiydii. Oysa mukataal1 vakiflarda, harap

vakfi Vakif Idaresi degil, miitesarrif imar ederdi.

5737 sayilh Vakiflar Kanunu m.3, icareteynli vakfi, degerine
yakin pesin licret ve ayrica yillik kira alinmak suretiyle siiresiz olarak

kiralanan vakif tasinmazlar1 olarak tarif etmektedir.

“Icareteynde ise; vakif binalarin yanmasi ve vakif tarafindan
tekrar insa igin ekonomik giiciin yaratiimamasi veya kisa siire ile
kiralanmasinin da miimkiin olmamast ( kisa siireli kiralamaya talip
ctkmamasi ) nedeniyle bir tiir siiresiz kiraya benzeyen usule gidilmis,
kiracisindan kiymetine egsit "muaccele” denilen pesin bir bedel alinip
yanan bina, vakif tarafindan yeniden insa ve tamir ettirilerek, her sene
"muaccele" denilen kiiciik bir bedel karsiliginda siiresiz olarak (
kiracilara ) birakilmistir. Kira parasini édeyerek hak kazanan kimseye

de mutasarrif denilmistir. Tasarruf hakkinin oliimle miras¢ilara intikal

55 Bu konuda genis bilgi icin bkz.: Képriilii, Icareteynli Vakiflar, s. 215 vd.
5 Kopriilii, [HFM, s. 710.
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edecegi de ongoriilmiistiir ( Bkz., A.H.B., Ikinci Kitap, Ankara, S: 106
vd.; Dr. S.B., Ayni Haklar, Cilt: 1, s: 74 vd. ).”’

iii. Mukataalr vakiflar
Icareteynli vakiflar gibi, mukataali vakiflar da zaruretler sonucu
meydana gelmigtir. Mukataa ile icarin yapilabilmesi i¢in ortada bir
zaruret halinin mevcudiyeti gerekmekteydi. icare-i vahideli bir vakfi,
vakfin miitevellisi kendiliginden mukataa sekline tahvil edememekte,

hakimin ve ayrica sultanin izninin istihsaline ihtiya¢ bulunmaktayd:’®,

2762 sayili ve 05.06.1935 tarihli Eski Vakiflar Kanunu mukataa
usuliinii ilga etmis ve mevcutlarinin da tasfiyesi yoluna gitmistir™.
5737 sayili ve 27.02.2008 tarihli Vakiflar Kanunu da mevcutlarinin

tasfiyesine devam etmektedir.

5737 sayili Vakiflar Kanunu m.3, mukataah vakfi, zemini
vakfa, tizerindeki yap1 ve agaclar tasarruf edene ait olan ve kiras1 yillik
olarak alinan vakif tasinmazlar olarak tarif etmektedir.

“Mukataada, vakif tasinmaz, kendi olanaklariyla vakif
tarafindan inga ve onarilmasimin miimkiin olmamas: sebebiyle bina
vapmak, agag, bag kiitiigii veya bag ¢ubugu dikmek ve bunlarin
durmasi karsiliginda vakfa her sene maktu bir zemin kirasi 6denmek

suretiyle kiralanmis, bu suretle yapilan bina ve dikilen agaglar yapanin

57

Yargitay 1.HD E.1990/4137- K.1990/3707
(http://www kararevi.com/karars/659229 (14.03.2013)).

58 Képriilii, [HFM, s. 710-711.

39 Képriilii, IHFM, s. 716.
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veya dikenin mali sayilmis ve oliimii ile de bunlarin varislerine
gececegi, mukataanin yani kira karsiliginin  verildigi  siirece
mukavelenin fesh edilemeyecegi ve arazi iizerine yapilan muhdesatin

kaldirilamayacag kabul edilmigtir.”*°

iv. Icare-i vahide-i kadimeli vakiflar
Icare-i vahide-i kadimeli vakiflar, yani evvelce tek icareli olan

vakiflar, icareteyn statiisiine tabidirler®’.
F. Taviz bedelinin istifa olunamadigi haller

1. Genel olarak

Taviz bedellerini 6deyerek rakabe miilkiyetini tasfiye, sadece
tedaviil kabiliyetini haiz olan sahih vakiflarda cereyan etmektedir.
“Arazi-1 emiriyye-1 mevkufede” ya da M.1858 tarihli Arazi
Kanunnamesi’nin deyimiyle kisaca “araz-i mevkufede” taviz bedeli s6z
konusu olmamaktadir®?,

M.1858 tarihli Arazi Kanunnamesi’nin 121. maddesinde ve
“Ahkamiilevkaf’in 63. meselesinde®®, vakfedilecek seyin vakfedenin
miilkii olmasi gerektigi sart kosuldugundan, araz-i emiriye ‘“sahih”

olarak vakfedilemiyordu. Bu nedenle araz-i emiriyyede ancak ‘“tahsis

60 Yargitay 1.LHD E.1990/4137- K.1990/3707
(http://www .kararevi.com/karars/659229 (14.03.2013)).

o Genis bilgi igin bkz.: Képriilii, [HFM, s. 716.

62 Bkz.: Képriilii, Icareteynli Vakiflar, s. 251; Ismet Sungurbey, Eski Vakiflarin
Yeni Sorunlar1 (Yazarin Bundan Onceki Kitaplarima Kimi Eklerle), Kent Basim,
Istanbul 2001, s. 178.

A JA_A

63 Bkz.: Karinibadizide/Sungurbey, s. 21.
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ve irsad kabilinden vakif” denilen “gayri sahih vakif” s6z konusu
olabiliyordu®*.

Tahsisat kabilinden olan bu vakiflarda rakabe miilkiyeti devlete
aittir. Bu kabil gayri sahih vakiflarda devlet, her zaman tahsisi iptal
etme hakkina sahiptir. Bu nedenle, bu gayeye ulasabilmek i¢in tasfiye

halinde muayyen bir ivazin tediyesine gerek goriilmemisti®.

2.  Gayri sahih vakiflar

Gayri sahih vakiflar, Osmanli Sultanlar1 ya da onlarin izni ile
baskalar1 tarafindan miri arazi lizerinde meydana getirilen vakiflardir.
Su halde miri (Devlete ait) arazinin ne oldugunu incelemek lazimdir.
M.1858 tarihli Arazi Kanunnamesi’ne gore, miri Arazi (arazi-i miriye):
Rakabesi (¢iplak miilkiyeti) Beytiilmale ait olmak iizere, tasarrufu
fertlere; tefviz ve ihale olunan arazidir. Tarla, caywr, yaylak, kislak,
koru gibi yerler miri araziden sayilir (M.1858 tarihli Arazi
Kanunnamesi m.3)%.

Miri arazi, devletce, isletilmek {lizere reayaya tefviz
edilmektedir. Tefviz muamelesinin hukuki niteligi tartismalidir.
Mutasarrifin istifade hakki mirasc¢ilarina intikal eder. Mirascilar, Tapu

Odeyenler ve Odemeyenler olmak iizere ikiye ayrilir. Mutasarrif,

tasarruf hakkini devletin izni ile baskasina ferag edebilir. Mutasarrif,

% Sungurbey, s. 178.
5 Kopriilii, Icareteynli Vakiflar, s. 251.
% Cin, s. 751; ayrica bkz.: a.g.e., s. 755.
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bir kistm hukuki islemleri hi¢ yapamaz; bir kisim hukuki islemleri de
ancak yetkili memurunun izni ile yapabilir®’.

Buna gore, miri (Devlete ait) araziden olan bir yerin asar veya
risumu gibi yararlanma hakki vakfedilirse, buna da sahih olmayan
vakif, yani gayri sahih vakif ismi verilmektedir. Burada arazinin
rakabesi (kuru miilkiyeti) Devlete aittir. Buna vakif denmesinin nedeni
devamli bir tahsis olmasindan ileri gelmektedir. Bunlara, yukarida da
belirtildigi gibi, "Tahsisat Kabilinden Vakif"' veya "Irsadi Vakif" ismi
de verilmektedir. Bu konuda ayrintili bilgi M.1858 tarihli Arazi
Kanunnamesi’nin 4.maddesinde ve Ahkam'il Evkafin
137.meselesinde®® yer almistir®®. Buna gore Osmanli Sultanlar1 ya da
onlarin izni ile baskalari, M.1858 tarihli Arazi Kanunnamesi’nin
4.maddesinin 2.fikrasinda da belirtildigi {lizere, araz-i emiriyyede {i¢
tirlii  “tahsis ve irsad” yapabildiklerinden, araz-i emiriyye-i
mevkufe’nin, yani tahsis ve irsat kabilinden gayri sahih vakiflarin, {i¢
tiirii s6z konusu olabilmekteydi’®:

1. Araz-i emiriyye’nin sadece asar (topragin irlinliniin onda

biri) gibi vergi ve resimleri bir hayir cihetine tahsis
edilebilirdi. Araz-1 emiriyye-1 mevkufe’de en sik rastlanan

bu durumdur’".

7 Cin, s. 751.

8 Bkz.: Karinabadizaide/Sungurbey, s. 49-50.

% http://www.vgm.gov.tr/sayfa.aspx?1d=35 (14.01.2017).

70 Sungurbey, s. 178; Yargitay 1.HD E.1990/4137- K.1990/3707
(http://www kararevi.com/karars/ 659229 (14.03.2013)).

I Sungurbey, s. 178; Yargitay 1.HD E.1990/4137- K.1990/3707
(http://www .kararevi.com/karars/ 659229 (14.03.2013)).
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2. Araz-i emiriyye’nin sadece tasarruf hakki bir hayir cihetine
tahsis edilebilirdi. Bu durumda asar devlete Odenirdi.
Fertlere devir s6z konusu degildi.

3. Araz-i emiriyye’nin hem tasarruf hakki hem de asar gibi
vergi ve resimleri bir hayir cihetine tahsis edilebilirdi. Bu
durumda arazinin tasarruf hakkina sahip olundugu gibi,
Devlete asar ya da baskaca bir vergi ve resim ddenmezdi’?.

Bu {li¢ kissmdan ancak birinci kisimda, M.1858 tarihli Arazi

Kanunnamesi hiikiimleri uygulanir. Diger iki kisimda tasarruf hakki,
taraf-1 vakfa ait oldugundan onlarda M.1858 tarihli Arazi Kanunnamesi

hiikiimleri uygulanmaz’.

Sonuc¢

Bir vakfin “sahih” veya “gayri sahih” vakif oldugundan
bahsetmek, yanlis anlamlara yol acabilir. “Gayri sahih vakif”, batil
veya iptali gerekli tahsis islemine delalet etmez. Vakfin malvarliginda
tasinmazlar veya bir taginmaz varsa ve tasinmaz veya taginmazlar miri
araziden iseler, bu tahsis Sultan’in izniyle yapilabilir. Ancak, vakif
degil de bu tasinmazlar “gayri sahih vakif mal” sayilirlar. Ancak vakfin
malvarhi§indaki bu tasinmazlar 6zel miilkiyet konusu taginmazlardan
ise bunlara “sahih vakif” denir. Buradaki “gayri sahih” terimi, bugiin

kullandigimiz terimlerle “batil, kesin hiikiimsiiz” vs. degil, “genis

2 Sungurbey, s. 179; ayrica bkz.: Cin, 5.749-750; Yargitay 1.HD E.1990/4137-
K.1990/3707 (http://www.kararevi.com/karars/659229 (14.03.2013)).
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anlamda vakif mal” anlamindadir. Su halde, bir vakfin sahih ve/veya
gayri sahih vakif mallar1 olabilecektir, yoksa bu agidan, bu vakif sahih

veya gayri sahih vakiftir, denemeyecektir.

Nitekim Yargitay”*, “Vakfiye kapsamindaki her tasinmazin
cografi ve hukuki durumlart ayrt ayri olacagindan bu tasinmazlarin
kadim koy, kasaba ya da sehir icindeki miilk topraklar icinde olup
olmadigi vs. hususlarin kesfen ve wuzman bilirkisiler marifetiyle

saptanmalidir.

Biitiin bunlardan anlagilacag tizere vakif tiiriiniin belirlenmesi
ve belirlenen vakif tiiriine gore c¢ekismeli tasinmazda vakfin bir
hakkimin kalip kalmadigimin taviz bedeli odenip 6denmeyeceginin hig
bir kuskuya yer birakmadan saptanmasi bu tiir davalarda onem
kazanmaktadir. Vakfiye ornegi ve ilk tesisten itibaren durumu gésterir
tapu kaydi celbedilerek yukarida anlatilan ilkeleri kapsar bigcimde
bilirkisi goriigiine basvurulduktan sonra sonucuna wygun bir hiikiim
kurulmas: gerekirken eksik inceleme ve arastirma ile yazili sekilde

karar verilmis olmasi dogru gériilmemis bozmay: gerektirmigtir....’

hiikmiinii vermistir.
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LiBYA VE SURIYE ORNEGINDE ULUSLARARASI KORUMA
SORUMLULUGU DOKTRINi

Yrd. Do¢. Dr. Tiilay Yildiim Mat'
Ar. Gor. Merve Ispirli’

Oz

Uluslararasi1 Koruma Sorumlulugu, Birlesmis Milletler Giivenlik
Konseyi’nin karari tekelinde, {ilke i¢inde uluslararasi baris ve giivenligi
tehdit eden suglarin (savas suclari, insanliga karsi suclar, soykirim,
etnik temizlik) islenmesi halinde baris1 tekrar tesis etmek ve sivilleri
korumak i¢in kendi {ilkesi ve insanlar1 bakimindan etkili olamayan
devletlere miidahalede bulunularak baris ortaminin yeniden tesisini
saglamaya hizmet eden ve halen olugmakta olan bir uluslararas: hukuk
normudur. Bu calismada, Arap Bahari sonrasi, uluslararasi koruma
sorumlulugu kapsaminda Libya’da gerceklestirilen askeri miidahale ve
Suriye’de halen islenmekte olan insanliga karst suglar karsisinda

Birlesmis Milletler’in hareketsiz kalmasinin sebepleri incelenmektedir.
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Abstract

International Responsibility to Protect, is an emerging legal norm in
international law which serves the purpose of protecting civilians and
establishing peace and security again in the countries by intervention,
where the states are not able to protect its own people from the
incidents threatening international peace and security as genocide,
ethnic cleansing, crimes against humanity and warcrimes. In this
research, the military intervention took place in scope of R2P in Libya
after Arab Spring and the reasons of UN’s inactive position in face of
the crimes against humanity still being committed in Syrian Conflict

are analyzed.

Keywords: International Responsibility to Protect, Libya, Syria, Arab

Spring, Military Intervention.

Giris

Uluslararast1  hukukun temel prensipleri olan devletlerin
egemenligi ve kuvvet kullanma yasagi, giinlimiizde uluslararasi barisg ve
giivenligin tehdidi durumlarinda genis yorumlanarak baris ve glivenlik

ortaminin tekrar saglanmasint miimkiin kilacak sekilde esnetilmektedir.

BM statiisiiniin 2. maddesinde kuvvet kullanma yasagi ve
egemenlik ilkesi garanti altina alinmistir. Buna gore iilkeler uluslararasi

nitelikteki uyusmazliklar1 s6z konusu oldugunda diger iilkeye karsi
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kuvvet kullanmayacak ve ayrica devletler birbirlerinin egemenlik
hakkin1 zedeler bi¢imde i¢ iglerine miidahale etmeyecektir. Bu iki temel
uluslararas1 hukuk prensibinin yani sira, BM, statiiniin 7. boliimiinde
uluslararas1 barig ve giivenligin tehdidi halinde yapilabileceklerin
cercevesini ¢izerken, kendisini belirli sartlar i¢inde miidahale etmekle
yetkilendirmekte ve devletleri ve bu hususta isbirligi yapmakla

yiikkiimlii kilmaktadir.

Birlesmis Milletler’in yetkisi dahilinde devletlerin uluslararasi baris
ve giivenligi tehdit eden durumlarima miidahale edilmesi, uluslararasi
hukukta koruma sorumlulugu olarak kabul edilse de, hukuki olarak
baglayicilig1 kesin bir norm olarak gecerlilik kazanmamaistir. Koruma
sorumlulugu, 6gretide devletler hukukunun olusmakta olan bir normu

olarak kabul edilmektedir.?
I.  Uluslararasi Koruma Sorumlulugu Doktrini ve Kapsam

Uluslararas1 arenada BM’nin tek tarafli yetkisinin bulundugu
koruma sorumlulugunun igerigi ve siirlarinin belirlenmesi, olusmakta
olan bir norm olusuna bagli olarak ge¢misten bugiine siiregelen
uygulamasi ve ilizerine yapilan caligmalar ile belirli hale gelmektedir.

Birlesmis Milletler biinyesinde yer alan Yiiksek Hiyerarsili Grup’un®

3« . .weendorsetheemerging norm thatthere is a
collectiveinternationalresponsibilitytoprotect... "—UN Report of
theSecretaryGeneral’s High Level Panel on Threats, ChallengesandChange, “A
MoreSecure World”, 2004, s.65. — CRONOGUE,Graham, “ResponsibilitytoProtect:
SyriaTheLaw, Politics, andFuture of HumanitarianIntervention Post-Libya”, Journal
of International Humanitarian Legal Studies,S.3, C.1, 2012, s124-159.
4SecretaryGeneral’s High Level Panel.
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2004 yilinda yayinladigi raporda, koruma sorumlulugunun tanimi ve
icerigi ile ilgili dlizenlemeler yer almistir. Bu rapora gore devletlerin
kendi insanlarini uluslararasi baris ve gilivenligi tehdit eden bazi
olaylardan koruyamayacak durumda olmasi ya da korumamasi halinde
BMGK’nin karar1 ile BM’nin miidahale etme yetkisi miimkiin
olacaktir. Raporda miidahaleyi gerekli ve miimkiin kilan olaylar
spesifize edilerek soykirim sugu ve etnik temizlik 6ne ¢ikarilmis, bu
suglarin islendigi devletlerin uluslararasi hukuktaki egemenlik yetkisi
ve diger devletlerin i¢ islerine karigsmama prensipleri arkasina siginarak
miidahaleye ugramaktan kurtulamayacagi belirtilmistir. Ayrica raporda
savag suglart ve insanliga karsi suclara da deginilmis, devletlerin
miidahale sorumlulugundan ziyade, kagmilabilir facialar olan toplu
katliam, tecaviiz, zorla sinirdisi1 ederek, terdr, kasith acglik yaratma ve
hastaliga maruz birakma yollartyla etnik temizlik hallerinden,

insanlarii koruma sorumluluklari bulundugu kabul edilmistir.

Hukuki temellerini BM statiisiine dayandirdigimiz  koruma
sorumlulugu normu, 2004°te yiliksek hiyerarsili grubun yaptig1 calisma
yoluyla oldukca ilerleme kaydederek buglinkii kapsamia ulagmistir.
Yapilan calisma ve sonrasinda yayinlanan rapordan yola c¢ikilarak
koruma sorumlulugunun ii¢ ana temeli bulundugu sdylenebilir.
Bunlardan ilki ve esas olani her seyden evvel devletlerin kendi
insanlarmin  giivenliklerini ve temel insan haklarint koruyup
gozetmesidir. Devletler egemenlik alanlari i¢inde yasayan bireylerin

temel hak ve ozgiirliikklerini koruyup gézetmenin yani sira, iilkesinde
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uluslararas1 barig ve giivenligi tehdit eden suglarin islenmesini
engelleyecektir. Bu suglar soykirim, etnik temizlik, insanlhifa karsi

suglar ve savas suclar1 olarak uluslararasi alanda kabul edilmistir.’

Uluslararasit koruma sorumlulugunun {i¢ ana agamasindan ilki olan
devletlerin kendi insanlarini koruma ve goézetme ylikiimliligiinden
sonra uluslararasi toplulugun o devletin insanlarini ve uluslararasi barig
ve glivenligi korumak adina tizerlerine diisen sorumluluklar1 yerine
getirmesi  s6z  konusu olmaktadir. Bu minvalde, koruma
sorumlulugunun ikinci temeli, o devletin onayr dahilinde barisi
korumak tizere operasyonlar gerceklestirilmesi, ticlinciisii ise devletin

onay1 olmaksizin BM’nin miidahale etmesidir.

Ikinci asama, bir devletin kendi egemenlik alam dahilinde vuku
bulan uluslararasibaris ve giivenlik i¢in tehdit olusturan olaylar
bertaraf etmesi ve kendi insanlarini korumasi hususunda diger
uluslararasi toplulugun o devleti asiste etmesi ve destek vermesidir. Bu
asamada, Birlesmis Milletler Giivenlik Konseyi’nin verecegi kararin
ardindan ev sahibi devletin onayr alinarak, barist korumak tiizere bir
operasyon gerceklestirilmekte, tarafsiz BM giicleri iilkeye girerek giic
kullanmaksizin, o devletin koruma sorumlulugunu yerine getirmekteki
kapasitesini artirma ve barisintesis edilecegi bir ortam olusturulmasina
katki saglama gorevlerine hizmet etmektedir.°Boylece giivenlik tehdidi

ve insan haklar1 ihlalleri ciddi boyutlara varmadan Oniine

>BELLAMY,Alex, HUNT,Charles, "MainstreamingtheResponsibilitytoProtect in
Peacekeeping Operations" Asia-Pacific Center fortheResponsibilitytoProtect, Mart
2010, s.6.

*BELLAMY, HUNT, s.13.
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gecilebilmekte ve barig ortami saglanmaktadir. Bu yontem, askeri bir
miidahale icermemekte, aksine, askeri miidahaleye varmayan yollardan
ihtilaflar1 ¢6zme amaci tagimaktadir. Geleneksel anlamda baris1 koruma
operasyonlarinda ateskes ilan edilmesine aracilik etme, bolgede gozlem
ve raporlama yapilarak durumun takibini saglama ve BM baris giicii
askerlerinin gozetiminde barig anlasmalarinin uygulanmasini saglama

seklinde etkinlik saglanmaktadir.’

Koruma sorumlulugun iic¢lincli asamasi ise, kendi egemenligi
altindaki insanlar1 adi gegen suclara karsi koruma yiikiimliligiini
yerine getirmeyen yahut getiremeyen devletlerin onaylar1 alinmaksizin,
BMGK’nin karari ile iilkeye miidahale edilmesidir. Bu miidahale sekli
askeri giiclerin iilkeye girmesi ve ancak mesru savunma sartlar
olustugu takdirde sivilleri korumak i¢in gii¢ kullanabilmesini igerir.
BM’nin s6z konusu askeri miidahalesi, devletlerin egemenligi ve
miidahale etmeme ilkeleri ile ihtilaf yaratiyor gibi goriinse de
uluslararasi alanda devletlerin kendi insanlarini adi gegen suclara karsi
korumasi, egemenlik hakkinin dogurdugu bir yiikiimlilik olarak
goriilmekte ve devletlerin ancak kendi insanlarin1 koruyabilmeleri ile
egemen olabildikleri kabul edilmektedir.*Egemenlik kavrammin genel

cehresini  degistirme egilimi  gostererek bu kavrami devletlerin

7“A MoreSecure World”, s.68.
8 ARSAVA, Fiisun, “Libya Orneginde Insan Haklarinin Korunmasi Igin Yapilan
Askeri Miidahale”, TAAD, S.12,0cak 2013, s86.
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sorumluluklari ile bagdastiran agiklamalari takiben® Kanada Hiikiimeti
1998 yilinda Miidahale ve Devlet Egemenligi Uluslararasi
Komisyonu’nun (International Commission of Intervention and State
Sovereignty - ICISS) kurulmasma Onciiliik etmek i¢in devletleri
toplantiya davet etmistir. Bu komisyonun 2001 yilinda yayimladigi
raporunda da koruma sorumlulugunun temel prensiplerinden biri olarak
egemenlik hakkinin temellerinin devletlerin kendi insanlarin1 koruma
sorumlulugunda bulundugu belirtilmistir.'® Buradan hareketle, kendi
egemenlik alanindaki insanlar1 koruma yiikiimliligiinii yerine
getiremeyen bir devlet zaten egemen olarak kabul edilmediginden
uluslararasi toplulugun miidahale hakki dogmaktadir.!'Baska bir goriise
gore ise devletler taraf olduklar1 anlagmalar geregi kendi egemenlik
alaninda bulunan insanlarin uluslararas1 hukukta korunan insan

haklarint  korumayr taahhiit etmekte ve bu taahhiidiin yerine

... Statesovereignty, in itsmostbasic sense, is beingredefined—not least by the forces
of globalisation and international co-operation. States are now widely understood to
be instruments at the service of their peoples, and not vice versa.”’ANNAN, Kofi,
“Two Concepts of State Sovereignty”, The Economist, 18 Eyliil 1999.

OReport of ICISS, “The Responsibility To Protect”, Aralik, 2001.

W« .a state is, thus, to a significant degree legitimated in the eyes of international

community in so far as it guarantees these rights. If it failsto do so, the nother states
can both exclude it from participation in the society of states, and legitimately
intervene in its domestic affairs to promote these rights. ’'BARKIN, Samuel J., “The
Evolution of Constitution of theSovereignty and the Emergence of Human Rights
Norms”,Milienium-Journal of International Studies, S.27, C.2, 1998, s.247. —
“...Where a population is suffering serious harm, as a result of internal war,
insurgency, repression or state failure, and thestate in question is unwillin go run
able to halt or avert it, the principle of non-intervention yields to the international
responsibility to protect... "— “The Responsibility To Protect”, s.XI.
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getirilmemesi halinde yapilan anlagsmalar ve teamiil geregi kendilerine

miidahale edilmesini otomatik olarak kabul etmektedirler.'?

Koruma sorumlulugunun zikredilen ii¢ ana asamasinin yani sira,
icerigini yapilandiran ii¢ ana yiikiimliiliikk de ICISS’in 2001 raporunda
zikredilmektedir. Rapora gore koruma sorumlulugunun temelinde yatan
as1l yikiimliilikler devletlerin 6nleyici sorumlulugu, reaksiyon
sorumlulugu ve yeniden insa sorumlulugudur. Onleyici sorumluluk,
onceden de belirtildigi tizere devletlerin uluslararasi baris ve giivenligi
tehdit etmekle beraber insan haklari ihlalleri yaratacak olaylara meydan
verecek faaliyetlerden kacinmasi ve buna hizmet edecek faaliyetleri
engellemesidir. Boylece ihtilaf konusu olaylar uluslararasi alana
yansimadan devletin kendi tasarruflar ¢ercevesinde kendi egemenlik

sahasi i¢cinde ¢ozlime kavusturulacaktir.

Koruma sorumlulugu cergevesinde devletler i¢in ikinci O6nemli
sorumluluk, reaksiyon sorumlulugudur. Reaksiyon sorumlulugu,
devletlerin, soykirim, etnik temizlik, insanliga karsi suclar ve savas
suclar1  kategorisine giren fiillerin kendi egemenlik alaninda
islenmesine ragmen koruyucu etkisini goOsteremeyen devletler
karsisinda zamaninda ve kararli sekilde harekete gegcme sorumlulugu
yiikler. Bu sorumluluk kapsaminda devletlerin ilgili olaylar karsisinda
onlem alinmasi, diplomatik yaptirimlar uygulanmasi ve ileri boyutlarda

askeri operasyonlar gerceklestirilmesi s6z konusudur. Uluslararasi

2ARSAVA, Fiisun, “Egemenlik ve Koruma Sorumlulugu”, Gazi Universitesi Hukuk
Fakiiltesi Dergisi, S.15, C.1, 2011, s.104
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hukukta gii¢ kullanma yasagina bir istisna teskil eden bu askeri
operasyonlarin  gergeklestirilmesinde uyulacak kriterler raporda
belirtildigi lizere alt1 tanedir; dogru otorite, dogru amag, hakli sebep,

orantililik, son ¢are olma ve olumlu gelisme beklentisi.

Dogru otorite, s6z konusu askeri miidahalenin yasal dayanagidir.
BM statiisiiniin 2. maddesinin 4. fikrasi, devletlerin egemen esitligi
prensibini kabul etmekte ve devletlerin birbirlerine kars1 giic
kullanmasini iki istisna diginda yasaklamaktadir.'®> Bu istisnalar mesru
savunma hali ve BM tarafindan uluslararas: baris ve giivenligin tehdit
edilmesi yahut bir saldir1 eyleminin ger¢eklesmesi hallerinde yetki
verilmesi halleridir. Statiiniin yedinci boliimiinde ise BM’nin belirtilen
kosullar dahilinde askeri operasyonlar yapmak i¢in devletleri
yetkilendirebilecegini ongormektedir. Dolayisiyla belirtilen
diizenlemeler geregi devletler tek tarafli olarak miidahale karar
alamayacak, ancak Birlesmis Milletler Giivenlik Konseyi’'nin kararina

istinaden askeri operasyonlarda yer alabileceklerdir.

Koruma sorumlulugunun yerine getirilmesinde uluslararasi baris
ve giivenligi korunmasi ile insan haklar1 ihlallerinin 6nlenmesi
amaclari, dogru amac kriterini saglamaktadir. Bunun yani sira hakl
sebep, miidahaleyi caiz hale getiren esigin belirlenmesi ve ancak bu
esigin gecilmesi halinde miidahalenin miimkiin olmasi1 anlamina
gelmektedir. Komisyonun raporunda bu kriterden bahsedilirken

tehdidin ciddiyetinin boyutu esas alinmig ve genel olarak etnik

13“A More Secure World”, s.62.
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temizlige kadar varan genis capli yasam hakk: ihlalleri ve soykirim
suglarmin miidahalenin esigini olusturdugu belirtilmistir.'* Son olarak
ise yapilacak askeri miidahalenin amaci agmayacak sekilde orantili
olmas1 gerektigi ve ancak son c¢are olarak askeri miidahaleye

basvurulabilecegi ongoriilmiistiir.

Koruma sorumlulugu kapsamindaki {i¢iinci ana sorumluluk,
yeniden insa sorumlulugudur. Yeniden insa, olaylarin vukuundan
sonra, su¢lularin miieyyideye tabii tutulmasinin yani sira barisi ve
giivenligi hukuk ¢ergevesinde yeniden tesis etmeye hizmet etmektedir.
Bu baglamda miidahale edilen devletin, miidahale sonrasinda da
uluslararas: topluluk¢a takibine devam edilerek yeniden insa siireci

desteklenmektedir.

Ogretide Onleyici sorumluluk, reaksiyon sorumlulugu ve
yeniden insa sorumlulugu olarak bilinen ve koruma sorumlulugu catisi
altinda yer alan bu kavramlarin karsisinda onlarin tesisini garanti
edecek kurumlar yer almaktadir. Bu baglamda 6nleyici sorumlulugun
karsisinda devletlerin kendilerinin yan1 sira BM Genel Kurulu ve Insan
Haklar1 Konseyi bulunmakta, reaksiyon sorumlulugu BM Giivenlik
Konseyi’nin primer gorevi olarak goriilmekte ve yeniden insa siirecinde
ise Uluslararasi Adalet Divan1 ile BM Barist Konsolide Etme

Komisyonu gérevli organlar olarak gériilmektedir.!®

14“The Responsibility To Protect”, s.32.
SARSAVA,”Egemenlik ve Koruma Sorumlulugu”, s.113
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Birlesmis Milletler’in giiniimiize dek koruma sorumlulugu kapsaminda
yaptig1 uygulamalara bakildiginda esas olan amacin her zaman sivilleri
korumak oldugu soylenebilir.!® Koruma sorumlulugunun disinda
uluslararas1 hukukta benzer kurumlar olarak goriilen insani miidahale
ve sivillerin korunmasi kavramlar1 da aslinda koruma sorumlulugunu
farkli goriinimleri ve belki alt bashklaridir. Koruma sorumlulugu
uluslararasi1 hukukta heniiz olusmakta olan bir norm oldugundan
iceriginin  belirginlesmesi de BM’nin uygulamalari ve yapilan
akademik c¢aligmalarla miimkiin olacaktir. Bu baglamda yiiksek
hiyerarsili grubun raporuyla birlikte ICISS’in 2001 tarihli raporu 6nem
arz etmektedir. Pratik anlamda ise yakin tarihte Bosna’da, Rwanda’da,
Kosova’da, Sudan’da yasanan olaylara BM’nin miidahalesi koruma
sorumlulugunun 6rnek uygulamalarini bize gdstermekte de ve ne yazik
ki BM’nin koruma sorumlulugu bakimindan istikrarli ve basarili
olamadigin1 gozler oOniline sermektedir. Bosna’da Srebrenitsa’da,
Ruanda’da hutu-tutsi ayriliginin ¢ikardigi ¢atismalarda binlerce insanin
barts giiclerinin  gdzetiminin varhiginda palalarla katledildigini,
Sudan’da Darfur’da &ldiiriilen insanlarin sorumlusu Omer El-Besir’in,
hakkinda verilmis karara ragmen hala tutuklanamamis olmast BM nin
etkinliginin zayif kaldigin1 maalesef ortaya ¢ikarmaktadir. Bu noktada
devletlerin BM ile isbirligi yapmasi biiyiik 6nem arz etmektedir. BM
statiisii m.43 geregi devletler BMGK nin ¢agrisi ve anlagmalar uyarinca

uluslararast barig ve giivenlige katkida bulunmak amaciyla her tiirli

16« _peace operations are increasingly tasked with and judged upon civilian

protection. Indeed, some argue that the legitimacy of the peace keeping paradigm
rests upon its ability to provide effective civilian protection... " BELLAMY, HUNT,
s.20.
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yardim ve kolaylig1 yapmakla yilikiimlidiirler. Lakin her ne kadar
yiikkiimlilik BM statiisii ile garanti altina alinmis olsa da bu
yikiimliiligiin karsisinda kesin ve belirli bir miieyyide yer almadig:
icin etkinligi zayif kalmaktadir. Arsava, bu hususta uluslararasi
hukuktan kaynaklanan yiikiimliiliiklerini ihlal eden devletlere yaptirim
uygulanabilecegini belirtmekle birlikte, koruma sorumlulugunun heniiz
olugsmakta olan bir norm olmas1 ve bu sebeple de devletler hukuku
baglaminda baglayict nitelik tasimamasindan Otiirli zayif kaldigi

goriisiindedir.!’

A. Uluslararasi Koruma Sorumlulugu Kapsaminda Libya

Miidahalesi

Muammer Kaddafi’nin kendisi disinda bir otorite tanimadan,
siyasi partileri yasaklayarak, baski altinda ve diktatérce uzunca bir siire
yonettigi Libya’da, 2011 yilinda ayaklanmalarin baglamasi ve rejim
karsit1 gruplarin silahli direniglerinin iilkede yayilmasi sonucu i¢ savas
bas gostermis ve Kaddafi’nin yonetimde kalma yoniindeki tavriyla s6z
konusu savas giderek siddetlenerek silahli ¢atismalarin oldukca genis
bir alana yayilmasina sebebiyet vermistir. Ulkedeki baris ve giivenlik
ortaminin yok olmasi sonucunu doguran bu hadiselere karst siddetli
sindirme yontemleri izleyen Kaddafi, ayn1 zamanda medyadaki
sOylemlerinde mubhalif goriisteki halkin seytana hizmet ettigini ve

kendisini destekleyen herkesin bu hamam bdcekleri ile savasmasi

7TARSAVA, “Egemenlik ve Koruma Sorumlulugu”, s.112.
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gerektigini belirtmistir.!® Kaddafi’nin kendi halkina bakismi acikca
yansitan bu sdylemleri dogrultusunda, rejimin uluslararasi koruma
sorumlulugunun Oncelikli geregi olan devletlerin kendi insanlarini
koruma ve gozetme yikiimliliginden ¢ok wuzakta durdugu
anlagilmisttr.  BMGK, Kaddafi rejiminin bu tavrina dayanarak
Libya’daki mevcut yonetimin uluslararasi koruma sorumlulugu geregi
kendi insanlarin1 koruma yiikiimliliigiinii yerine getirmedigini ve

dolayisiyla miidahale edilmesi gerektigini belirtmistir. '

Subat 2011°de nihayet patlak veren olaylardan on giin sonra,
BM daha once kendisinden goriilmemis bir hizda hareket ederek,
olaylart kinamis ve 1970 sayili ¢6ziim Onerisini yayinlayarak Libya’ya
islenen suclarin insanhiga karst su¢ niteliginde oldugunu®® ve
dolayisiyla iilkeye yaptirimlar uygulanacagint duyurmustur. Bu oOneri
ile getirilen yaptirnmlar askeri bir miidahale igermemekle birlikte
diplomatik ve ekonomik yaptirimlardan olussa da Kaddafi rejiminin
geri adim atmasi bakimindan etkili olmamistir. Hemen ardindan 1973
sayili ikinci ¢Oziim Onerisini yayinlayarak uluslararas1 koruma
sorumlulugu kapsaminda Libya’ya askeri miidahale yapilmasi ig¢in

NATO’yu yetkilendiren BMGK, islenen insanlhiga karsi suclarin

18¢Libya Protests: Defiant Gaddafi Refuses to Quit”,(¢evrimici), http:/www
.bbc.co.uk/news/world-middle-east-12544624, E.T.13.06.2017.

YZIFCAK,Spencer, “The responsibility to Protect After Libya and Syria”,
(cevrimigi),

http://heinonline.org/HOL/LandingPage?handle=hein.journals/meljil1 3 &div=5&id=&
page=, E.T. 12.06.2017, s.61.

2HALATCI ULUSOY, Ulkii, “Suriye ve Libya Ozelinde Koruma Sorumlulugu”,
TAAD, S.14, Temmuz 2013, s.279.
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sorumlularmin  UCM’de yargilanacagini,?'iilkedeki durumun askeri
miidahale gerektirdigini, bu kararla uygulanacak askeri yaptirimlarin
tamamen sivilleri korumay1 amacladigini ve NATO’nun da yetkisinin
tamamen sivilleri korumaya o6zgiilenerek bununla siirlandirildigini
belirtmistir. Kararin ardindan Libya’ya giren NATO giiclerinin iilkeye
miidahalesi sonrasinda Kaddafi’nin diktatorliigline son verilmis,
Bingazi’de kurulan wulusal gecis konseyi iilkeyi temsil etmeye

baslamistir.

Libya’yakoruma sorumlulugu kapsaminda askeri miidahalede
bulunulmas1 goriigmelerinde Giivenlik Konseyi iiyesi tilkelerin gerek
karar sirasinda ve gerek sonrasinda cesitli ¢ekinceleri ve elestirileri
olmustur. Koruma sorumlulugu ile ilgili 2005 yilinda yapilan diinya
zirvesinde tarafsiz lilkeler, bu normun batili devletlerce, batili olmayan
devletlere karsi yliriitiilen askeri miidahaleleri mesrulagtirmak icin
kullanilan bir ara¢ oldugunu dile getirmislerdir.’> Bunun yani sira
BMGK’nin siirekli iiyeleri olan Cin ve Rusya da uluslararasi topluluk
tarafindan Libya’nin biitiinliigiine, egemenligine ve bagimsizligina
saygl  gosterilmesi  gerektigi, Libya’da  gerceklesen NATO
miidahalesinin 1973 resolusyonu ile NATO’ya verilen yetkiyi astigi,
higbir tlilkenin resolusyonun igerigini keyfi sekilde yorumlayamayacagi

yoniinde beyanatta bulunmuslardir.?®> Rusya ve Cin, bu argiimanlara

2'HALATCI ULUSOY, s.280.

2ZNURUZZAMAN, Muhammed,”The Responsibility to Protect Doctrine Revived in
Libya Buried in Syria”, (Cevrimigi), www.papers.ssrn.com, E.T.13.06.2017, s.60.

23 BM S/PV 6528 sayil1 raporu, s.10.
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dayanarak Libya’da bir askeri miidahale gerceklestirilmesine siipheli
yaklasirken, diger taraftan bolgesel bir ¢oziimiin daha dogru ve etkili
olacag: diisiincesiyle Arap Birligi’nin Libya’nin iiyeligini askiya alarak
uyguladig yaptirimlar1 desteklemislerdir. Ne var ki, daha sonra Arap

Birligi de BM’ye Libya i¢in insani miidahale ¢agrisinda bulunmustur.?*

Uluslararast Koruma Sorumlulugu, heniiz olusmakta olan bir
norm olmast ve kapsaminin belirginlesmemis olmasi, bu normun
devletlerin kendi ¢ikarlar1 dogrultusunda gii¢ kullanma arzularina alet
edilmesine sebebiyet verebileceginden, askeri miidahaleye karar
verilmesi, O0gretide de onemli kosullara baglanmis ve ancak son c¢are
olmasi halinde askeri miidahalenin miimkiin olacag: kabul edilmistir.
ICISS raporunda da miidahalenin son ¢are olmasi gerektigi ve ancak
sivilleri koruma amaciyla sinirli oldugu ve hatta bu miidahalenin
yapilmasit asamasmin “miidahale hakki” olarak yorumlanmamasi
gerektigi dile getirilmistir.?® Zira bu bir hak degil, zaruret haline ortaya
c¢ikan bir yilikiimliiliik niteligindedir. Rusya ve Cin’in NATO’nun 1973
resolusyonu ile kendisine verilen yetkiyi astig1 giindeme getirildikten
sonra ilgili resolusyonun lafzi gézden gecirilmis ve resolusyonda yer
alan ifadelerde yalnizca ve yalnizca sivilleri korumak amacinin
vurgulandigi,  rejim degisikligine varacak bir yetkilendirmenin

kesinlikle yapilmadig1 6gretide ifade edilmistir.?

2*CRONOGUE;s.142.

2“The Responsibility To Protect”, s.11.

2ARSAVA, “Libya Orneginde Insan Haklarinin Korunmasi I¢in Yapilan Askeri
Miidahale”,s.93.
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Libya Miidahalesine Getirilen Elestiriler ve Yeniden insa Siireci

Libya’daki miidahaleye yonelik bir¢ok elestiri, akademik ve
siyasi cevrelerde olduk¢a genis yanki bulmustur. NATO giiclerinin
ilkeye girdikten sonra sivilleri korumanin yani sira muhalif NTC
grubuna askeri destek sagladigi — ki 1970 resolusyonunda Libya’daki
tim  gruplar  bakimindan  silah  ambargosu  uygulanacagi
kararlastirllmisti’’- ve bu yolla muhalif gruplari devlete karst
giiclendirerek rejimin diismesine sebep oldugu, her ne kadar sivilleri
korumak temel amag¢ edinilmisse de HRW, Amnesty International,
BBC ve NY Times’tan elde edilen verilerde Libya’daki NATO
miidahalelerinde iki-li¢ bin civarinda sivilin yasamini yitirdiginin
raporlandig1 bilgisi®® elestiriler arasinda yer almistir. NATO ayrica sivil
kayiplarin1 engelleme amacinin disina ¢ikmak ve muhaliflere destek
vererek rejimi devirmekle suglanmistir. Bu elestiriler karsisinda ise
bolgedeki muhaliflerin iiniforma giymemesi dolayisiyla sivillerden
ayirt edilmesinin ¢ok zor olmasi ve istihbarat sisteminin de zayifligi
sebebiyle mubhaliflerin desteklenmesinin mecburi oldugunu one
siirmiistiir.”’ Bunun yam sira NATO miidahaleleri sirasinda pek ¢ok
sivilin hayatin1 kaybetmesi hususunda ise miidahale yapilmasa idi ¢ok

daha fazla insanin hayatim1 kaybetmesinin muhtemel oldugu, BM’nin

Y’ NURUZZAMAN, s.64
BNURUZZAMAN, s.64
2 CRONOGUE, s.145.
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hareketsizliginin Ruanda’da 800.000 kisinin, Srebrenitsa’da 7.000
kisinin Oliimiine, Suriye’de ise halen can kayiplarinin devamina

sebebiyet verdigi belirtilmistir.>

Libya’daki olaylarin dncesinde Sudan’da vuku bulan ¢ok daha
agir olaylar sonucu islenen insanliga karsi suclar karsisinda BM’nin
herhangi bir girisimde bulunmamasina karsin, Libya’da daha acil bir
durum varmiggasina —kimi gevrelerce son care ilkesine uyulmaksizin-
bu denli hizli karar verilmesi elestirilmistir.’! Sudan’da oldugu gibi,
Yemen vakiasinda da BM oldukca yavas hareket etmisken, Libya’da

BMGK 'nin karar vermesi yalmzca bir ay siirmiistiir.*.

NATO miidahalesi, Kaddafi’nin 6ldiirtilmesi ve Ulusal Gegis
Konseyi’nin iilke yonetimini ele aldigin ilan etmesi sonrasi Libya’da
yeniden insa siireci agamasina gecilmistir. Bu slirecte BMGK her iki
resolusyon hakkinda degisiklikler yapan 2009 sayili karar1 yaymlamis
ve bu kararda silah ambargosu ve ugusa yasak bolgenin muhafaza
edilmesi ve bdlgenin yeniden insasina destek vermek amaciyla BM

Destek Misyonu’nun (UNMISL) kurulmasina karar verilmistir.*3

Her ne kadar yeniden insa siirecinin tamamlanmasi i¢in BM
tarafindan bir destek komisyonu kurulmus olsa da, Libya’ya yapilan

askeri miidahalenin maruz kaldig1 elestiriler yeniden insa siirecinde

39 CRONOGUE,s.127.

STARSAVA, “Libya Orneginde Insan Haklarmin Korunmasi I¢in Yapilan Askeri
Miidahale”, s.91.

32 BMGK 15 Mart 2011°de baslayan olaylara dair askeri miidahale kararimi igeren
1973 sayili resolusyonunu 17 Mart 2011°de yayinlamistir. Kronoloji i¢in bkz.
http://www.aljazeera.com.tr/haber-analiz/kronoloji-libya-devrimi (E.T. 14.06.2017)

33 Dig Isleri Bk. Basin A¢iklamas1 No:210, 19.09.2011.
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izlenen politikalara da yansimistir. NATO ve muhaliflerin isbirligi
neticesinde sonlanan Kaddafi rejimi, yerine Libya Ulusal Konseyi’ne
birakmis ve NATO’ nun {ilkeyi terk etmistir. Bu evrede rejim giiglerinin
isledigi insanliga karst suglar wuluslararast topluluk tarafindan
sorusturulmaktayken, NATO’nun operasyonlarinin sebebiyet verdigi
sivil kayiplarinin sorusturulmadigi, daha da ileri gidilerek, NATO
operasyonunun tamamen rejim degisikligi amacini giittiigii ve bu
sebeple Libya’da koruma sorumlulugunun uygulanmasinda yasanan
tutarsizliklarin da bu doktrinin tarafsiz ve bariscil olma o6zelligini

oldiirdiigii elestirisi yapilmigtir.>*

Libya’da patlak veren olaylar sonras1 Tiirkiye tarafindan yapilan ilk
hamle, oradaki vatandaslarin Tirkiye’ye getirilmesi seklinde olmustur.
Giivenli bir sekilde tahliye islemlerinin tamamlanmasindan sonra
Tiirkiye, BAE ile birlikte Libya’ya insani yardim malzemeleri
gondermek yoluyla sivillere yardim saglamistir. Tiirkiye, miidahale ile
giidiilecek temel amacin sivil halka yonelik siddetin 6nlenmesi ve sivil
can kayiplarmin durdurulmasi olmasi gerektigini,her iki resolusyonun
da bu c¢izgide kaldigin1 ve bunlarin uygulanmasmin da ancak Libya
halkinin barig, huzur ve giivenligini saglayacak sekilde yapilmasi

gerektigini belirtmistir.>®

Miidahale sonrasi siirecte Tiirkiye ayrica
Libya Ulusal Gecis Konseyi’ne destegini de bildirmis*® ve karsilikli

diplomatik ziyaretlerde bulunulmustur. Yeniden insa siirecinde

3NURUZZAMAN, s.66.
35 Dis Isleri Bakanlig1 Basin Agiklamasi No:77, 19.03.2011.
36 Dig Isleri Bakanligi Basin A¢iklamasi No:210, 19.09.2011.
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BMGK’nin 2009 numarali karar1 hakkinda yapilan agiklamada ise
Libya’nin toprak biitiinliigli, bagimsizligi ve egemenligine vurgu
yapilarak, BMGK’nin ilgili resolusyonlarmin desteklendigi, sebepleri
ortadan kalktiginda uygulanan yaptinmlarin da tamamen ortadan
kaldirilmas1 gerekecegi ve Libya icin olusturulan BM Destek
Komisyonu’na (UNMISL) da destek verilecegi belirtilmistir.

B. Uluslararas1 Koruma Sorumlulugu Kapsaminda Suriye’nin

Durumu

Arap baharinin baglamasinin ardindan Orta Dogu’daki baskict
yonetimlerin egemenliginde yasayan halklarin birer birer ayaklanmasi
genel olarak bolgedeki devletlerde ayni kaderi yasama endisesi
uyandirmistir. Ayn1 sekilde Arap Bahari sonrasi Suriye’de de rejim
karsit1 eylemler bas gostermis ve sonrasinda giderek tirmanan siddet
olaylar1 sonucu durum bir i¢ savasa doniismiistiir. Milyonlarca insan
goc etmek durumunda kalmis, bir o kadar1 da rejimin saldirilart sonucu

hayatin1 kaybetmistir.

Suriye’de 2011 yilinin Mart ayinda baslayan olaylar giiniimiize kadar
devam etmis, llkedeki i¢ savas sebebiyle insanlar go¢ etmek
durumunda kalmis diinya genelinde sigmmmacilar biiyiik bir tartisma
konusu olmuglardir. Devlet bagkan1 Esed, 48 yil siiren olaganiistii hal
rejimini kaldirmaya s6z vermis olsa da, bu rejimin iginde sivil

protestocular1  bastirmaktan ve muhalif goriisteki  kimseleri
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tutuklamaktan baska bir sey yapmamistir. >’Vuku bulan olaylar sonucu
Orta Dogu’da sinir komsusu olan iilkeler etkilenmis, ayrica Suriye’den
kacan siginmacilarin sayisinin giderek artmasi da bolgede siginmacilari
kabul eden devletler bakimindan problemler dogurmustur. Ozellikle
DAES ve El-Kaide gibi teror orgiitlerinin varliginda Suriyeli
siginmacilarin bolgede yer degistirmesi, hem bu kimselerin hayatlarini
tehlikeye atmis hem de bolgedeki terdr Orgiitlerinin faaliyetlerinden

otiirli baris ve giivenlige ciddi tehlike olusturmustur.

Esed rejiminin egemenligi altindaki insanlara kars1 rejim
tarafindan iglenen suclarin insanliga karsi su¢ niteligi tasidigt BM nin
ve uluslararast camianin malumudur.*®Fakat giic kullanimini mesru
hale getirmesi sebebiyle dikkatle karar verilmesi gereken koruma
sorumlulugu normunun uygulanmasi, BMGK iiyesi devletlerin
inisiyatifinde oldugundan, bu norm kapsaminda askeri bir miidahalenin
yapilip yapilamamas: da Giivenlik Konseyi tiyesi devletlerin ¢ikarlar
dogrultusunda kullandiklar1 oylarina baglidir. Dolayisiyla bu durum

BM’nin bu hususta verecegi karar1 da siyasi nitelikli kilmaktadir.>

Suriye’deki olaylarla ilgili olarak ilk harekete gecen gruplardan
olan Arap Birligi, olaylarin devami iizerine Suriye’nin {iyeligini askiya

almig ve llkeye bolgesel yaptirimlar uygulamistir. Bunun yami sira

STADAMS, Simon, “Failure to Protect; Syria and the UN Security Council”, Global
CentreforResponsibilitytoProtect, OccasionalPaper Series, N.5,Mart2015, s.6.

3 HALATCI ULUSOY, s.287.

SR giivenlik konseyi siyasi kriterlere ve iiyelerinin ¢ikarlarina gére hareket eden

siyasi bir kuruldur.” - ARSAVA, “Libya Orneginde Insan Haklarmin Korunmasi I¢gin
Yapilan Askeri Miidahale”, s.92.
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Arap Birligi ve AB’nin de i¢inde bulundugu pek c¢ok iilke Suriye’deki
durumdan o6tiirii rejimi agikca kinamis ve yaklasik 49 iilke Suriye
rejimine yonelik tek tarafli yaptirrmlar uygulamaya baslamistir.*® Ekim
2011’de  BMGK giindemine gelen Suriye konusunda koruma
sorumlulugu kapsaminda askeri miidahalede bulunulmas: hususu
degerlendirilmisse de iiyelerin vetosu sonucu bu girisim basarisiz
olmus, Suriye Devleti’nin kendi insanlarini korumasit bakimindan
yiikiimliiliigiine vurgu yapilmistir.*! Ayrica BM Insan Haklar
Komisyonu tarafindan bagimsiz bir arastirma komisyonu kurularak
Suriye’de vuku bulan insan haklar1 ihlallerinin arastirilarak
raporlanmast amaglanmistir. Bu komisyon 2014 sonuna kadar 9 adet
rapor yayinlayarak Suriye’de insanliga karsi suglar islendigini

dogrulamigtir.*?

Bu uygulamalar sonrasi1 2012 yili basinda BM giindemine
taginan Suriye konusuyla ilgili olarak 27 Mart 2012°de Kofi Annan’in
hazirladig1 ¢oziime yonelik altt maddelik anlasma metni onaylanmis ve
Esed ile bu planin uygulanmasi i¢in olumlu goriismeler yapilmistir.
Annan Plani’nin igeriginde ateskes yapilmasi, sehirlerdeki rejim giicleri
ve tanklarinin c¢ekilmesi, siyasi tutuklularin serbest birakilmasi,
gazeteciler icin hareket 6zgiirliigliniin saglanmasi, toplanti ve gosteri

ylriiyiisii yapma Ozgiirliigli, abluka altindaki Suriye halkina yardim

YWADAMS, s.11.

“ARSAVA, “Libya Orneginde Insan Haklarinin Korunmasi I¢in Yapilan Askeri
Miidahale”, s.95.

“2ADAMS, s.8.

53



yapilmas1 ve Suriyeliler ile politik miizakerelerin yapilmasi hususlari

bu alt1 maddelik planin igerisinde yer almustir.*?

Her ne kadar Annan plan1 konusunda Esed tarafindan plana
uyulacagi yoniinde olumlu bir beyanda bulunulmus olsa da, planin
uygulanmasi basarisiz olmus, rejim s6z konusu alti maddelik plana
uymamis ve ayrica bolgede yer alanbirgok bagka silahli gruptan otiirti
de ateskes amacina ulasamamistir. Daha sonra 2012 yili igerisinde
Suriye’ye koruma sorumlulugunun {i¢iincii asamasi kapsaminda askeri
miidahalede bulunulmast BMGK’nin giindemine tasinmis, fakat Rusya
ve Cin’in vetosu sonucunda Suriye’de islenen suglarin sorusturulmasi
engellenmistir. Bu asamada Rusya ve Cin’in tavrinda Libya 6rneginin
etkisi oldugu agiktir.** Bu iki devlet, Libya’da BM’nin verdigi yetki
sonucu ger¢eklesen NATO miidahalesinin sivilleri koruma amacindan
saparak rejim degisikligine varan bir operasyon haline geldigi, bundan
otiirii devletlerin egemenligi ve miidahale etmeme ilkesine aykir
davranildigi yoniinde beyanatta bulunmus ve birtakim devletlerin
cikarlar1 dogrultusunda ayni senaryonun Suriye’de tekrar yasanmasi
ihtimalinden Otiirii ¢ekincelerini belirterek askeri miidahale Onerisini
veto etmislerdir.*> Ogretide bir goriise gore Rusya ve Cin’in vetosu her
ne kadar Libya’da koruma sorumlulugu uygulanirken yapilan yetki
astmi  gibi goriinse de, asil sebep BMGK’nin siirekli iiyesi

konumundaki 5 devlet arasindaki siyasi bloklagmadir. Cin ve Rusya bir

BADAMS, s.12.
#“CRONOGUE, s5.128.
47IFCAK ,s.87.
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blogun basin1 ¢ekerken, ABD, Ingiltere ve Fransa digerinin basini
cekmekte ve bu iki blok da politik olarak birbirlerinin karsisinda

durmaktadir.*®

Suriye’de islenen insanliga karst suglarin sorusturulmasi
onerisinin BM’de reddedilmesi sonrast koruma sorumlulugunun
liclincii asamasi olan askeri miidahale’nin yapilamamasi bugiin
Suriye’de halen sivil kayiplarinin devamina sebebiyet vermektedir.
Rejim, medyadan ve BM raporlarindan da takip edilebilecegi iizere,
BM’nin basarisizlig1 sonrasinda uyguladigi siddeti artirmis ve buna

bagli olarak da bdlgedeki 6liim oran1 oldukga artmistir.*’

BMGK’ nin, stirekli iki iiyenin vetosu sebebiyle bloke olmasi,
diinyay1 yapilan mezalime seyirci konumuna getirmistir. Her ne kadar
BMGK’nin Genel Kurul’u olaganiistii toplantiya ¢agirmasi sonrast
BMGK iiyesi 15 devletin 9’unun oyu vetoya ragmen harekete gecmeyi
miimkiin kilsa da, bu yontem siirekli iiyelerin veto hakkini ortadan
kaldiracag: i¢in siirekli liyeler boyle bir yonteme basvurmamayi tercih
etmektedir.*®*Diger bir ifade ile Rusya ve Cin’in vetosuna ragmen
Suriye’ye miidahale edilmesi miimkiin iken, siirekli iiye olan diger ii¢
iilke ABD, Ingiltere ve Fransa, veto haklarinin kaybolmamasi icin

Suriye’de binlerce sivilin hayatin1 kaybetmesine gz yummaktadir.

BMGK’nin hareketsizligine ragmen koruma sorumlulugu

kapsaminda bolgeye askeri miidahale yapilabilecegini savunan goriise

ADAMS, s.20.
YTADAMS, s.5.
BHALATCI ULUSOY, s.289.
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gore ise, BM’nin bloke olmasi halinde, onun onay ve karar1 olmaksizin
koruma sorumluluguna basvurmayr gerektiren suclarin islendigi
bolgelerde  askeri  miidahale yapilabilmesinin  bazi  sartlar
bulunmaktadir. Bu sartlara gére prima facie bir dava olusturulmali ve
bu davada kullanilacak deliller BM gibi tarafsiz orgiitlerce notr sekilde
yapilan gozlemler sonucu toplanmig olmalidir. Sonrasinda askeri
miidahalenin son ¢are olmasi ilkesine uyularak tiim baris¢il yollar
tilkketilmelidir. S6z konusu asamada BMGK da bloke oldugu i¢in
miidahale edemez konuma gelmis olmalidir. Miidahalenin baglamasini
takip eden siiregte ise giic kullaniminin minimum diizeyde tutularak
yalnizca sivilleri koruma amacina hizmet edilmesi ve miidahalenin, o
tilkedeki sivilleri temsil eden giivenilir muhalif bir kanattan gelen talep

dogrultusunda yapilmas: gerekmektedir.*’

Suriye, Tirkiye’ye sinir komsusu olmast sebebiyle {ilkeyi
yakindan ilgilendirmekte ve Tiirkiye bodlgede insani politikalar
izlenerek barisin tesis edilmesi i¢in oldukca fazla inisiyatif almaktadir.
Oncelikli olarak sivil yasamlarinin korunmasi diisturuyla Suriyeli
siginmacilara  kapilarint agmis ve bugiin gecici koruma statiisii
kapsaminda 4 milyon Suriye vatandasimnin gilivenligi ve temel
ihtiyaclarim1  karsilamakta, uyguladigi entegrasyon politikalar1 ile
siginmacilarin sosyal alana katilimini saglamaya ¢alismaktadir. Tiirkiye

diplomatik alandaki aktiviteleri ile de Suriye meselesinin ¢dziimiine

WILLIAMS, Paul R.,ULBRICK, J. Trevor, WORBOYS, Jonathan, "Preventing
massatro city crimes: The responsibility to protect and the Syria crisis", Case Western
Reserve Journal of International Law, S.45, C.1&2, 2012, 5.490-491.
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destek vermis, Uluslararas1 Suriye Destek Grubu’nda yer almis,
Cenevre’de BM’nin ev sahipliginde 2012°de baslayan baris
goriismelerinin tamamina katilarak siireci yakindan takip etmistir. 2012
sonrasinda 2014’te bir ve 2016°da iki adet olmak {izere yapilan toplam
dort adet toplantida, Suriye’de bir gecis hiikiimeti tesis edilmesi ve
ateskes ilan edilmesi hususlart miizakere edilmis ve BMGK’nin
19.2.2015 tarihli karar1 bu hususlarda uzlasma saglanmistir. Bakanligin
uzlasma sonrasinda yaptigi basin agiklamasinda Tirkiye’nin gecis
hiikiimeti kurulmasi kararini destekledigi lakin Esed’in tiim yetkilerini
bu gecis hiikiimetine devrederek diger tiim eli kanli unsurlarla birlikte
yonetimden c¢ekilmesi ve yerini halkin iradesine birakmasi gerektigi
belirtilmistir.°Ateskese iliskin Cumhurbaskanhig: sozciisii tarafindan
yapilan agiklamada ise Tirkiye’nin ugusa yasakli bolge ve siviller i¢in
giivenli bolge olusturulmasit yoniinde 1srar edecegi belirtilmis,
Suriye’de yasanan olaylar1 sadece bolgenin yahut Tiirkiye’nin degil
tim diinyanin meselesi oldugu ve bu hususta isbirligi yapilmasi

gerektigi vurgulanmustir.’!

Esed rejimi ile muhalifler arasinda uzlagmaya varilmasi
hususunda garantor devlet durumunda olan Tiirkiye ve Rusya, Astana
zirveleri Oncesinde Aralik 2016’da  Suriye’de rejim giigleri ve
mubhalifler arasinda ateskes yapilmasini 6ngoren bir mutabakat iizerinde

anlasmis ve BMGK’nin terér Orgiitii olarak kabul ettigi gruplar

%0 Dis Isleri Bakanlig1 Basin Agiklamasi No:312, 19.12.2015.

SICumhurbaskanlig1 Sozciisii Biiyiikelgi Ibrahim Kalin’in Basin Toplantisinda Yaptig
Agiklama, icin bkz. https://www.tccb.gov.tr/cumhurbaskanligi-
sozculugunden/1695/32829/cumhurbaskanligi-sozcusu-buyukelci-ibrahim-kalinin-
basin-toplantisinda-yaptigi-aciklama.html
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mutabakatin disinda birakilmistir. Anlasma ile ilgili basin agiklamasi
yapan Disisleri Bakani, Tiirkiye’'nin bolgedeki kalict ateskesi
destekledigini, bunun i¢in mutabakatin biiyiik 6nem arz ettigini,
Suriye’nin gelecegine herkesin somut katki yapmasi gerektigini ve bu
hususta G-5 {ilkelerinin siirece destek vermesinin olumlu etki
yapacagini, mutabakat ve sonrasinda yapilacak olan Astana
goriigmelerinin de BMGK kararlariyla desteklenmesinin
uygulanabilirlik ve yaptirim giicii bakimindan elzem oldugunu
belirtmistir.>’Bakanin  agiklamas1, Tiirkiye’’nin BMGK’nin destegi
hususunda 1srar ettigini acikca ortaya koymaktadir. Bu hususta yakin
zamanda icra edilen Atlantik Konseyi Zirvesi’nde Cumhurbaskani
Erdogan, yaptigi acilis konusmasinda Suriye meselesine deginerek;
“BM Giivenlik Konseyi ve AB'nin itibari, birkag iilkenin ¢ikar hesabina
kurban ediliyor. (...) Esed rejiminin kendi halkini pervasizca katletmesi
gecmiste isledigi suglarin da yamina kar kalmasi degil midir? Katil
Esed devlet terdrii estirmektedir. Bu bizim insani sorumlulugumuzu
ortadan kaldirmiyor. (...) Eger giivenli bolge kurulmus olsaydi Suriyeli
tilkesini terk etmeyecekti. Oralarda konutlar insa edip, yeni sehirler

kuracaktik.” seklinde agiklamalarda bulunmustur.>

Rusya ile yapilan mutabakati takip eden siirecte 2017 yili

basinda Kirgizistan’in baskenti Astana’da yapilan goriismelerde,

ZMevliit  Cavusoglu’nun  30.12.2016 tarihli basin  acgiklamas1 igin  bkz.
https://www.youtube.com/watch?v=zS6nfDP_Zzw

33 Cumhurbagkam Erdogan’m 28.04.2017 tarihli Atlantik Konseyi Zirvesi Agilis
Konusmasi i¢in bkz. https://www.youtube.com/watch?v=knjPvIYYIXQ
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Tirkiye ve Rusya onciiliigiinde rejim ve muhaliflerin bir araya gelmesi
saglanmisg ve ateskes ilan edilmesinin yanmi sira kalic1 siyasi ¢oziim
iretmek amaciyla uzlasi saglanmaya ¢alisilmistir. Astana gorlismeleri
sonrast Bagbakan Yardimcist Numan Kurtulmus yaptig1 agiklamalarda;
“Tiirkiye, tizerine diisen sorumluluklar: yerine getirmistir. Siirecten
umutlu oldugumuzu séylemek isteriz. Ilk kez savasan taraflar alti yilin
ardindan bir araya geldi. Rusya, Iran ve ABD'min siirece olumlu

katkilar vermesini bekliyoruz.” seklinde beyanda bulunmustur.>*

Diplomatik girisimlerin yan sira, ayrica kendi sinir giivenligini
saglamak igin dnlemler alan Tiirkiye, Ozgiir Suriye Ordusu aracilifiyla
Firat Kalkan1 Harekati ad1 verilen operasyonlari gergeklestirerek sinirda
Suriye’deki i¢ savastan faydalanarak yayilma gosterenterdr gruplarina
karst savunma hatti olusturmus, boylece sinirda bulunan sivillerin de

giivenligini saglamistir.
Sonug¢

Uluslararas1 Koruma Sorumlulugu doktrini ¢ok fazla elestiriye
maruz kalsa da, glinlimiizde gelisen ve degisen bir norm olarak varligi
stirdiirmektedir. Uygulamaya ge¢gmesi bakimindan karar verme tekelini
elinde bulunduran BMGK’y1 olusturan siirekli iiye devletlerin bu
kararda belirleyici etkiye sahip olmasi, BM’nin giiciinii bu devletlerin
politikalar1 ile sinirlamaktadir. Buna bagli olarak da s6z konusu stirekli

tiyelerin politik ¢ikarlarinin BM‘nin kararlarina yansidigr acikga

54 «Astana zirvesinde gerilim yiikseldi” baslikli haber metni igin bkz.

http://www.milliyet.com.tr/son-dakika-astana-dan-gelecek-haber-dunya-2383225/
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goriilmekte, insan haklarimin korunmasi, baris ve giivenligin tekrar
insast sliregleri de bu devletlerin politikalariyla uyumlu oldugu kadar
miimkiin olmaktadir. Libya’da yapilan askeri miidahalenin hizi,
kararlilig1 ve elde edilen sonug tiim uluslararasi toplulugu sasirtirken,
cok daha agir suglarin islendigi Yemen, Sudan ve Suriye’de BM’nin
neden harekete gegcemedigi sorusunun cevabini da siirekli iiye olan

devletlerin uluslararasi politikalarinda aramak yanlis olmayacaktir.

Libya’daki uygulamasi uluslararas1 alanda pek cok elestiriye
maruz kalan koruma sorumlulugu doktrininin Suriye bakimindan
uygulama alan1 bulamamasi ve BM’nin de inisiyatif alamayarak bu
hususta etkisiz kalmasi olduk¢a olumsuz bir etki yaratmistir. Koruma
sorumlulugu normunun asil amaci olan sivilleri korumak ve baris1 tesis
etmek misyonlarina en c¢ok ihtiyag duyulan cografyalardan biri olan
Suriye’de, zamaninda ve kararli bir miidahale ile koruma
saglanamamasi bu normun itibarin1 ve islevselligini zedelemis, giiclii
devletlerin politik ¢ikarlarinin s6z konusu oldugu hallerde sivil
kayiplarinin gérmezden gelindigi acik¢a anlasilmistir. Suriye’de vuku
bulan i¢ savas rejim giiclerinin {ilkede yarattig1 yikim esliginde devam
etmekte, uluslararast anlagmalarla tim {lkeler i¢in yasaklanmis
olmasma ragmen sivillere karsi kimyasal silahlar kullanilmaktadir.
Rejim, milyonlarca insanin go¢ etmesine, yiiz binlercesinin 6lmesine ve
yaralanmasina yol acan insanliga karsi suglart islemeye devam

etmektedir.
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Rusya ve Cin karsisinda ABD, Ingiltere ve Fransa blogu arasindaki gii¢
miicadelesinin yan1 sira, Libya Ornegi sebebiyle BM gilindeminde
goriisiilen ve miidahaleyi gerekli goéren ¢6ziim Onerileri, Rusya ve Cin
tarafindan iki kez veto edildikten sonra BM bloke olmus ve Suriye
konusunda ¢6ziimsiiz kalinmistir. Bu durum, Suriye’ye baska yollardan
miidahale yapilmasinin miimkiinatint mercek altina almigsa da,
olaylarin baslangicindan giiniimiize kadar, bolgesel ve tek tarafli
yaptirnmlar haricinde yapilan baris goriismeleri de elle tutulur higbir
sonu¢ vermemistir. Bilakis, Suriye’de siddet tirmanmasina bagli olarak
oliimler artmis, bugiin rejim giiglerince sivillere kars1 kimyasal silahlar

dahil kullanilmaktadir.

Glinlimiizde Suriye’de insanliga karst uglarin islendigine
yonelik hicbir sliiphe bulunmamaktadir. Bolgede bulunan illegal silah
gruplarin da etkisiyle Suriye’deki durumun simir ilkelerinin tiimi
bakimindan aymi giivenlik tehdidini olusturdugu anlagilmakta ve
Tiirkiye’nin 1srarli taleplerine ragmen gilivenli bolge olusturulmadigi
icin savastan Otlirii go¢ etmek durumunda kalan milyonlarca Suriye
vatandasinin yarattig1 hareketlilik de sosyolojik agidan ciddi problemler
dogurmakta, Diinya’da irk¢1 politikalarin artmasina sebep olmaktadir.
Uluslararas1 baris ve giivenligi acik¢a tehdit eden bu olaylarin vuku
buldugu Suriye’de kendi insanlarini katletmeye kasith olarak devam
eden rejimin koruma sorumlulugu normu geregi oncelikli yiikiimliligii
olan kendi insanlarint koruma ve gozetme yoluna gitmedigi acikca
anlagilmaktadir. Normun ikinci asamasi olan diger devletlerin barisin

yeniden tesisine yonelik destek calismalari da Suriye’de olumlu sonug
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vermemis, iilkeler ve bolgesel gruplar ancak tek tarafli olarak
yaptirimlar uygulamislardir. Fakat ne yazik ki bariscil yollardan yapilan
hicbir girisim olumlu sonuglanmamistir ve son care olarak BMGK
karariyla yapilmasi gereken askeri miidahale ig¢in tiim sartlar
olugsmustur. Fakat buna ragmen devletler politik giic miicadelelerine

kapilarak sivillerin 6lmesine tiim diinyayi seyirci birakmustir.

BMGK’nin kararinda belirleyici olan devletlerin insanligin
temel degerlerinden bagimsiz reel politikalart sonucu uluslararasi
toplulugun hareketsiz kalmasi1 karsisinda giderek daha da kétiilesen
Suriye’deki durum, BM’nin etkisizliginin yam1 sira koruma
sorumlulugu doktrininin de Suriye’de adeta sonunun geldigini gozler

Oniine sermistir.
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RECOVERY OF AN INDEMNITY PREMIUM AND LIABILITY
FOR DAMAGES IN
COMBINED TRANSPORTATION
Yrd. Do¢.Dr. Hact Kara’
Yapi Kredi Insurance Inc v Admiral Container Lines Inc (The Marti

Prosperity)
Abstract

In principle, the bill of lading regulates the legal relationship between
the carrier and the holder of bill of lading in the carriage of goods. The
dispute between the parties here was whether the carrier would be held
responsible for the loss and damage sustained as a result of a fire that
had occurred in the vehicle carrying the insured cargo by road prior to

its delivery to the consignee, following completion of the sea carriage.

The plaintiff insurance company initiated a law suit to recover of the
indemnity premium. She claimed that the carrier caused a container
cargo damage which was insured by them under a cargo insurance
policy. On the contrary, the defendant sea carrier stated that the
damage occurred during land transportation which she was not
involved in the land transportation in any manner whatsoever. In
addition, the carrier had not assumed any responsibility in this respect

and therefore was not responsible for the damage.

' Assistant Professor, Faculty of Law, Istanbul Medeniyet University,

haci.kara@medeniyet.edu.tr
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In this study, it will be assessed whether the sea carrier is responsible

or not for the cargo damages regarding the subject case.

Key words: Cargo Insurance Policy, Recovery of the indemnity
premium, Responsibility of Sea Carrier, Bill of Lading
(Combiconbill), Multi Transportation, Liability for the Cargo

Damages.
Oz
Prensip olarak, konismento tasiyici ile tasitan arasindaki mallarin
tasinmasina iligkin hukuki iliskiyi diizenlemektedir. Burada taraflar
arasindaki  anlagsmazlik, deniz tasimaciliginin tamamlanmasini
miiteakiben, sigortali kargoyu karayoluyla tasiyan aragta, kargonun
alictya teslimi Oncesinde aragta meydana gelen yangin sonucunda

kargilasilan zarar ve hasar i¢in tastyicinin sorumlu tutulup

tutulamayacagidir.

Davaci sigorta sirketi tazminat primini geri kazanmak i¢in bir dava
acmistir. Tasiyicinin, kendileri tarafindan bir kargo sigorta poligesi
altinda sigortalanmis olan konteyner kargo hasarina sebep oldugunu
iddia etmistir. Buna mukabil, davali deniz tasiyicist ise, hasarin kara
tasimasi sirasinda meydana geldigini, kendisinin herhangi bir sekilde
kara tagimasima dahil olmadigin1 belirtmistir. Buna ilaveten, tasiyici
bununla ilgili olarak herhangi bir sorumluluk kabul etmemistir ve bu

sebeple de hasar i¢in sorumlu degildir.
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Bu calismada, s6z konusu davadaki kargo hasarlar1 i¢in deniz

tastyicisinin sorumlu olup olmadigi degerlendirilecektir.

Anahtar kelimeler: Kargo Sigorta Policesi, Tazminat priminin
geri kazanilmasi, Deniz Tasiyicisinin Sorumlulugu, Konigmento,

(Combiconbill), Coklu Tasima, Kargo Hasari icin Sorumluluk.
Introduction

The subject of the dispute in this case was recovery of an
indemnity premium paid by the plaintiff insurance company to the
insured, pursuant to the damage caused to the insured cargo and
based on the cargo insurance policy. In principle, the bill of lading
regulates the legal relationship between the carrier and the holder
of bill of lading in the carriage of goods. The dispute between the
parties here was whether the carrier would be held responsible for
the loss and damage sustained as a result of a fire that had
occurred in the vehicle carrying the insured cargo by road prior to
its delivery to the consignee, following completion of the sea

carriage.

The container containing the textile products was first
transported from Bursa to Gemlik and delivered to the carrier by
the shipper. The container was loaded onto the Marti Prosperity at
Gemlik and shipped to Novorossiysk. Following discharge, the
container was loaded onto a truck for the purpose of carrying it to

the factory of the consignee company Petrenko. During this road
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leg a fire broke out on the truck, leading to the total destruction of

some of the goods, with the remainder being rendered unusable.

Even if the Combined Transport Bill of Lading (Combiconbill)
had been used in the carriage (affreightment) contract it is obvious
that, in this particular carriage, the transportation was not of

combined type since the place of delivery was not specified in the

bill of lading.
Facts

Harput Textile Industry and Trade Ltd (Harput Ltd), a company
having its principal place of business in Bursa, Turkey concluded a
carriage agreement with Marmaris Shipping Agency Inc
(Marmaris), which is an authorised general agent of Admiral
Container Lines Inc (Admiral Container Lines), a company having
its principal place of business in Panama, for the transportation of
polyester cotton printed fabrics that were sold to a company called

Petrenko Marina Gennadievna (Petrenko) in Novorossiyk, Russia.

The goods comprised 1881 fabric rolls in 328 bags, and were
insured by Liya Textile Ltd (Liya Ltd) with Yapi Kredi Insurance
Inc (YK Insurance) on behalf of Harput Ltd under the Transport
Goods Policy dated 9 August 2010.

The products were loaded onto the Marti Prosperity at Gemlik

and were unloaded from the ship at Novorossiyk under the
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Combined Transport Bill of Lading (Combiconbill). During the
transportation from Novorossiyk to the place of destination, by
way of the Novorossiysk-Ivanova highway, as a result of a fire
outbreak on the truck, 387 fabric rolls were completely burnt and
the remaining 1494 rolls were soaked and damaged by the fumes

and smell of burnt fabric.

An agreement was reached upon the quantum of damages,
which was determined by the cargo underwriter and based on the
written approval of Liya Ltd. YK Insurance paid an insurance
indemnity in the amount of US$112,875 to Harput Ltd - the seller
of the products - on 30 December 2010.

The plaintiftf YK Insurance filed a recovery action before the
Istanbul Maritime Specialized Court against Admiral Container
Lines for payment of the quantum of damages from the defendant,
together with accrued interest from the date of payment and costs.

YK Insurance argued a number of points, as follows:

that following payment of the damages to the insured Harput
Ltd, it had subrogated the rights of the insured

that the carrier would be responsible for any loss or damage to
the goods between the date of taking delivery from the shipper
and the date of delivery to the consignee

that the bill of lading issued by Admiral Container Lines was on
the Combiconbill form and hence was in the nature of combined

transport, thus covering liability for any damage that may occur
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at each phase of the transportation, whether on land or sea legs
of the carriage and

that the damage had occurred whilst the goods were in the
possession of and, hence, the responsibility of the defendant
carrier.

The plaintiff submitted to the court the transport insurance policy,
the bill of lading, customs declarations, the certificate of conformity,
Lloyd's Survey Report, fire report, record of statement, the transfer
receipt report, claims letters sent by the insured, a certificate of
consent/release and the letter of recourse as evidence in support of its

claims.

Marmaris, as the representative of Admiral Container Lines,

requested that the action be dismissed on the following grounds:

that the court was not authorised to handle the action

that Admiral Container Lines was not responsible for the
carriage as freight forwarder

that the damage had not occurred on the sea leg but instead on
the land leg of the carriage

that Admiral Container Lines was not involved in the land
transportation in any manner whatsoever

that Admiral Container Lines had not assumed any
responsibility in this respect and therefore was not responsible

for the damage.

72



The defendant had submitted the survey report, the Sea Waybill
instruction dated 6 August 2010 and the cargo manifest as evidence is

support of its defence.
Expert determinations

Following collection of all the evidence, the court decided that
experts needed to be appointed to conduct examinations into the
evidence submitted. The board of experts consisted of a chemical
engineer, a textile claims specialist and a maritime trade and insurance
law specialist. In the report issued by the experts it was concluded that
the material facts constituting the basis of the indemnity claim had
occurred during the road transportation leg from Novorossiysk to
Ivanova, that the defendant was not responsible for the road leg
pursuant to the provisions of the bill of lading and, therefore, that the

defendant was not responsible for indemnifying the plaintiff's claims.

Following the plaintiff's objections to the experts' report, the
court decided to obtain an additional report from the same board of
experts in view of the objections raised. However, the experts did not
depart from their earlier view and concluded in their additional report

that the defendant could not be held responsible.
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Local court’s decision

At the conclusion of the trial, the local court decided to dismiss
the action’. The seller of the printed cotton fabrics, Harput Ltd, was
insured by Liya Ltd against the transportation risks. Thus, according to
the insurance policy, the insured was Harput Ltd and the policy owner
was Liya Ltd. On this basis, ‘insurance for the account of another

party' was put into question.

For the marine insurance risks, the loss sustained by the insured is
eliminated pursuant to Articles 1445 ff of the Turkish Commercial
Code (TCC) No 6762. As for insurance for the account of a third party,
the rights arising from such insurance belong to the insured pursuant to
Article 1445 of the TCC. Upon receipt of the letter of claim dated 20
December 2010 from the policy owner Liya Ltd (stating that the
damages payable by way of compensation should be paid to the
insured Harput Ltd), the insurance indemnity of TL 167,320.00 was
paid to Harput Ltd by YK Insurance on 30 December 2010.

In order to determine whether the plaintiff had capacity to sue, it
was necessary to decide whether Harput Ltd had an insurable
interest. An examination of the sales invoice and customs
declaration of the goods revealed that the payment method was to

be ‘cash against goods' and the delivery method was CFR (Cost

2 Istanbul, 51st Commercial Court of First Instance (Maritime Specialized Court)
Folia Nos 2011/98 E and 2014/44 K (4 February 2014)
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and Freight). CFR registration means that the expenses incurred in
connection with the carriage of the goods to the place of
destination and the freight are to be borne by the seller and the
obligation of executing the contract of carriage must be fulfilled

by the seller.

Thus, in CFR sales, the amount to be paid by the buyer -
inclusive of freight - is determined by the seller. The phrase ‘cash
against goods' included in the sales invoice and customs
declaration means that the seller will receive the cost of the goods
after they have been delivered. Therefore, the seller's benefit over
the goods does not expire merely because payment for the goods
has not yet been received in the context of the sale where the
payment method is ‘cash against goods'. Therefore, the seller has
an advantage, since the products are insured until the goods are

delivered to the buyer.

This fact also appears in the established precedents of the Court
of Cassation. Therefore, the insurance agreement executed in
favour of the insured is a valid agreement pending delivery of the
goods to the buyer. Pursuant to Article 1361 of the TCC, a
plaintiff who has paid an insurance indemnity premium to the
legal owner of the goods based on a valid insurance agreement is
the successor of the rights of the insured. Hence, the court decided

that the plaintiff had capacity to sue.
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With regard to whether a defendant has capacity to sue, the
seller is obliged to execute the contract of carriage pursuant to the
delivery method included on the sales invoice and the customs
declaration that delivery method is CFR. In this case there was no
dispute between the parties that the insured Harput Ltd was the
charterer of the contract of carriage. The bill of lading dated 11
August 2010, relating to the carriage constituting the subject-
matter of the action was issued by Admiral Container Lines in its
capacity as the carrier. Although, the defendant stated in its reply
brief that Admiral Container Lines was the freight forwarder and
for this reason no action could be initiated against it, this statement
is not binding owing to the fact that Admiral Container Lines had
signed the bill of lading in its capacity as the carrier, and had

thereby assumed the carriage.

The goods were carried within a container and, therefore, the
contract of carriage constituting the subject-matter of the action is
a contract of carriage of general cargo, which is a type of contract
of carriage. In the carriage of general cargo type, the bill of lading
regulates the relation between the carrier and the charterer.
Furthermore, according to the agency agreement, Marmaris was
authorised to represent Admiral Container Lines in its capacity as
general agent of the defendant carrier. Therefore, the court decided

that Admiral Container Lines could be sued.
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In addition, the defendant objected to the international
jurisdiction of the court. However, it was noted that the statement
of claim was served on the defendant on 25 March 2011 but the
defendant did not submit it response until 3 June 2011, which was
outside the permitted time for a response. Therefore, the objection
to the jurisdiction was rejected since it was not submitted in due

time.

In the evaluation of whether the action was commenced within
the time period of one year,’ it was held that the action was
initiated in due time based on the date on which the bill of lading
was issued and the date on which the fire had occurred, the latter
having taken place on 29 August 2010. Thus, it is clear that the

loss occurred prior to the delivery of the goods to the consignee.

The dispute between the parties was directly related to whether
the carrier on the first (road and sea) leg of the transport was
responsible for the loss sustained owing to the fire on the second
(road) leg of the transport It was established that the textile
products had first of all been taken from Bursa to Gemlik by road,
a distance of some 30 km, having been stowed within the
container and delivered to the carrier by the shipper pursuant to
FCL (Full Container Load) records included in the bill of lading.

Thereafter, the container was loaded onto the MV Marti

3 This plea should be examined by the court ‘ex-officio' since it is in the nature of
definite term as provided for in art 1067 of the TCC.
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Prosperity at Gemlik and carried to Novorossiysk by sea and
unloaded there before being loaded onto the truck which was

subject to a fire breaking out and the goods being damaged.

Even if the Combiconbill form of bill of lading were to have been
used in the contract of carriages - as it was in the transportation
constituting the subject-matter of the action - the column for the place
of delivery* is left blank in the bill of lading. The sign (*) included in
the place of delivery, which was left blank, is explained making
reference to the phrase: (Applicable only when document used as a
combined transport bill of lading*) included in the form. It is obvious
that the transportation was not of a combined type since the place of

delivery was left empty in the bill of lading.

The defendant carrier had undertaken to carry the products from
Gemlik to Novorossiysk. Had the subsequent road leg transportation
also been assumed by the defendant, the name ‘Ivanova' should have
been written in the place of delivery on the bill of lading. Although the
route had been determined as being a very short distance by road from
Bursa to Gemlik, by sea from Gemlik to Novorossiysk and a much
further distance by road again from Novorossiysk to Ivanova in the
transport goods insurance policy, it was argued that the defendant
carrier was not responsible for the loss and that a decision should have
been taken to dismiss the action since the defendant carrier has
assumed and performed the navigation leg alone and was not

responsible for the final road leg to effect delivery to the consignee in
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Ivanova at a distance of approximately a day's drive away from the

port.
Supreme Court’s decision

Although the decision was appealed by the plaintiff, the Court
of Appeal refused to grant the plaintiff's appeal and approved the local

court's decision.*
Conclusion and evaluation

In relation to the procedure in the case, it should be emphasized
that the defendant Admiral Container Lines is a foreign company
resident in Panama and its headquarters or branch office is not located
in Turkey. Therefore, although it was proposed that the cause of action
should have been heard in the defendant's jurisdiction, ie in Panama,
pursuant to the TCC and in light of the fact that the defendant had
appointed a Turkish agent, the matter was dealt with in the local

jurisdiction.

However, Article 5 of the conditions of the parties' contract,
which was incorporated into the bill of lading used in the
transportation, stipulates that: ‘Disputes arising under this Bill of
Lading shall be determined by the courts and in accordance with the
law at the place where the carrier has his principal place of business'.

Therefore, the action should have been initiated in Panama. Although

# Court of Cassation 11th Civil Chamber (2 December 2014) at 2014/11071 E and
2014/18534 K.
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the claim was not commenced in Panama and the notice period for
responding to the claim was not complied with by the defendant, this
should not have led to the rejection of the defendant's application for

the claim to be struck out as a result of late filing.

In relation to the timescale, in accordance with Article 1067 of
the TCC the claim must be commenced no later than the first
anniversary of the cause of action. Article 1067 states that: ‘If an
application is not filed with the court within one year following the
date on which the goods are delivered or deemed to have been
delivered, the right to initiate an action to enforce liability against the
carrier due to the loss of or damage to the goods is lost'. In the present

case, the application was filed within the permitted timescale.

In relation to the merits, Article 1061 of the TCC governs the
liability of the carrier. According to this provision: ‘The carrier is
obliged to act as a prudent carrier in the loading, stowage, carriage,
handling and unloading of the goods. The carrier is responsible for the
losses which may arise from the loss of or damage to the goods during
the period between the date on which they are received and the date on
which they are delivered; provided that the loss or damage is caused by
unavoidable reasons even if utmost endeavours are made'. Therefore,
as a rule, the carrier is obliged to deliver the goods in the same

condition as when it received them.

80



In the event that loss of or damage to the goods is discovered
upon delivery, the consignee should ensure, prior to acceptance, that
they have been inspected with regard to their condition by an officially
appointed corporation or based on a court order pursuant to Article
1065 of the TCC, which states that: ‘Prior to the receipt of the goods
sent, the consignee may have the said goods inspected by the master or
officially appointed experts based on an order of a court or other
authorized institutions. The other party is also caused to be present

thereat if the same is possible'.
Furthermore, pursuant to Article 1066 of the TCC:

The loss of, or damage to, the goods should be informed in
writing to the person who is authorized to take delivery of them or
the carrier or its representative at the port of unloading pursuant to
the contract of carriage. If the loss or damage is not obvious
externally, it is sufficient to send the notification within three days as
of the said date. The loss or damage should be generally indicated in
the notification. If the condition and position of the goods are
determined based on a court order or by officially appointed experts
at the moment at the latest as specified in the first paragraph in the
presence of both parties, there is no need to send a notification. If the
loss of, or damage to, the goods is not notified or determined, it shall
be accepted that the goods are delivered by the carrier in the
condition as written in the bill of lading or if a loss or damage
occurs, the carrier will not be responsible therefore; provided that

any contrary occurrence to these presumptions may be proven.
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Therefore, any loss or damage should be notified before the goods are

accepted.

In this case, no such determination or notification was made in
accordance with the provisions of the TCC. However, such failures do
not terminate the consignee's right to sue. If, however, any loss or
damage is discovered, it will be assumed that such loss was caused by
a third party for whom the carrier was not responsible. In this event,
the burden of proof will be on the consignee to prove that the loss and
damage occurred whilst the goods were in the possession of and under

the responsibility of the carrier.

Finally, as explicitly stated in the local court's decision, the
transportation consisted of two legs, being sea carriage and road
transport. The plaintiff expressly agreed that the damage constituting
the subject-matter of the action did not occur during the sea leg and,
therefore, it was not in doubt that the goods were not damaged during

their transportation on the Marti Prosperity.

The plaintiff alleged that Admiral Container Lines was
responsible for the combined transport so that both the sea and road
legs of the transportation should be considered as one ‘combined' form
of transportation. The plaintiff asserted that the issuance of a so-called
‘combined transport bill of lading', which is one of the standard bills of
lading used in the carriage of goods by sea, was the sole basis and

ground for the liability of Admiral Container Lines. However, the
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following provision was included in Article 1 of the general conditions
incorporated into the bill of lading: ‘Notwithstanding the heading
“Combined Transport”, the provisions set out and referred to in this
bill of lading shall also apply, if the transport as described in this bill of
lading is performed by one mode of transport only'. That is to say that
such a bill of lading could be used even if the transportation were to

cover only one mode of transportation.

Furthermore, in the explanation regarding the term ‘Place of
Delivery (*)', the following passage appears in the bill of lading: ‘(*)
Applicable only when document used as a combined transport bill of
lading. In other words, if an agreement is reached by the parties on a
combined transport or more than one transportation mode, the place of
final delivery should also be written on the bill of lading'. The place of
delivery was left blank on the bill of lading; only the port of loading
was stated as ‘Gemlik' and the port of discharge was stated as
‘Novorossiysk'. The transportation in question was not undertaken as
‘door to door' also covering the land leg of the transportation. Instead,
the transportation was clearly from port to port (Gemlik to

Novorossiysk).

According to the plaintiff and as also specified in the experts'
report, the damage occurred during the transportation of the container
on the final road leg. Admiral Container Lines did not take any part in
any manner whatsoever in the land transportation of the goods and did
not assume any liability in this respect. Therefore, Admiral Container

Lines was not liable for the damage caused to the goods as claimed by
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the plaintiff. Therefore, as also approved by the Court of Appeal, the

local court's decision was the correct and appropriate decision.
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RAWLS OR SCHMITT: THE CASE OF RELIGIOUS
FREEDOM

Mehmet Sercan Ercan’

Abstract

Religious freedom is a very controversial issue in today’s world.
Commenting on the religious freedom on the basis of the theories of
Carl Schmitt and John Rawls, two of the most important philosophers
and legal theorists of the last century, may be a guide for us to discern
the contemporary debates because these philosophers represent two
different ideas. Schmitt is a strong criticism of liberalism, while Rawls
is literally a liberal. Rawls contends that the ideas of flexibility and
uniformity are not totally unrelated. His evaluation of the equity
framework drives him to presume that for equity to be genuinely just,
everyone must be managed similar rights before the law. On the other
hand, Schmitt argues that the sovereign has decided to make an
exception. The condition of exemption is the monopolistic area of the
sovereign, while uncovering the sovereign itself. In any case, sway, as
well, then, is likewise he who characterises what's "the typical." Who
determines the limits of religious freedom? Where does the law come
from? Who is the sovereign? These questions are significant for
understanding the constitutional theory and religious freedom. Firstly,

this article will summarise their theories. Afterwards, will discuss the

! Birkbeck University of London, Constitutional Politics Law and Theory, LLM
Student, mehmetsercanercan@gmail.com
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relationship between the freedom of religion and the constitutional

system by these questions.

Key words: Religious freedom, Carl Schmitt, John Rawls,

constitutional law, sovereign
I. Introduction

The concept "constitutional law" is generally utilised as a part
of a few distinct contexts, two of which are especially applicable to a
comprehension of constitutional obtaining. Practically every nation has
a constitution that sets out major tenets and standards establishing the
elements of the organs of focal and nearby government, and controlling
the relationship between the individual and the state. Notwithstanding
their composed constitutions, nations are likewise comprehended to
have an unwritten piece of their constitutions containing administrative
acts, legislative requests, and court choices administered by their

composed constitutions?.

Law is the outflow of power; however, sway is itself constituted
and subsequently additionally constrained by law. For some of its
commentators, this is exactly where the calculated uncertainty of
present day sway lies: it communicates both the power that authorises
law and the law that re-strains control. Legitimate political speculating

about power in fact frequently seems, by all accounts, to be gotten in

2 Loughlin, Martin, Foundations of Public Law, Oxford: Oxford University Press,
2010, chapter 10, The Constitutional Contract pp 275-311
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the antinomy between sway that, unconstrained, lies past law, and sway
that is lawfully constituted and thusly not politically preeminent, or, not

sovereign’.

From a hypothetical point of view, the key issue of the cutting
edge hypothesis of sway subsequently introduces itself as an issue of
the proper lawful hypothesis. To re-regard the idea of sway, what is
required is a legitimate hypothesis that can air conditioning mean the
co-innovation and in distinguishability of law and power. Additionally,
to put the point in Marinos’ terms, such a hypothesis must recognise, to
the point that current positive law suggests the duality of facticity and
legitimacy: it must have the capacity to air conditioning mean the way
that lawful standards are, from one viewpoint, obligatory certainties
supported by approvals, while, then again, they likewise raise a case to
authenticity®. Cutting edge law, at the end of the day, comprises in
coercive standards that must be adequate and for the most part
unmistakable on balanced grounds, and lawful hypothesis should
subsequently have the capacity to arrange the romanticising, regulating
character of the law's case to authenticity with regards to concrete

political foundations and courses of action®.

3 R. C. Van Caenegem, An Historical Introduction to Western Constitutional Law
Cambridge: Cambridge University Press, 1995, pp. 37-71

4 Brian Z. Tamanaha, On the Rule of Law, History, Politics, Theory, Cambridge:
Cambridge University Press, 2004, pp. 7-14

> Diamantides, Marinos, Constitutional theory and its limits - reflections on
comparative political theologies, Jr. Law, Culture and the Humanities 11 (1), 2015,
pp- 109-146
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Not at all like Habermas, Kelsen and Schmitt are not commonly
considered as conspicuous scholars of popular government. In fact,
Schmitt, known for his staunch evaluate of progressivism and
parliamentary, his decisionistic hypothesis of true blue political
activity, and the tyrant ramifications of his contemplations on the
condition of special case and autocracy, does not have a place with the
standard of vote based and constitutional hypothesis®. Schmitt's
disputable cases that, amid the remarkable snapshots of lawful burst,
vote-based qualities are best typified in the individual choice of the
sovereign despot has been to a great extent negated by advanced vote-

based hypothesis.
I1. A Theory of Justice, John Rawls

A philosopher, John Rawls, who is also holding the James
Bryant Conant University Professorship at Harvard University,
published many articles and books. He is primarily known, in any case,
for his book A Theory of Justice’, a push to characterise social equity.

The work has enormously impacted cutting modern political thought.

In A Theory of Justice, Rawls contends that the ideas of

flexibility and uniformity are not totally unrelated. His evaluation of the

¢ Chris Thornhill, A Sociology of Constitutions: Constitutions and State Legitimacy
in Historical-Sociological Perspective, Cambridge University Press, 201, pp. 77-103

7 Rawls, John. A Theory of Justice, Cambridge, Mass: The Belknap Press of Harvard
University Press, 1971, p. 11 - 17
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equity framework drives him to presume that for equity to be genuinely

just, everyone must be managed similar rights before the law.

Rawls was highly saddened with all the conventional logical
arguments about what makes a social substance and what are the
legitimate politics moving around the social activities. The utilitarian
dispute holds that social requests should look for after the best helpful
for the best number. This dispute has different aspects, especially
including, that it is all in all consistent with the likelihood of the
mistreatment of bigger parts over minorities. The intuitionist conflict
holds that individuals intuit what is right or wrong by some common
great sense. This is also unsafe in light of the way that it essentially
clears up away value by saying that social orders "know it when they
see it," and it fails to deal with the many conflicting human senses.
Rawls begins his work with the possibility of value as sensibility. He
perceives that the key structure of a society is the basic subject of value
and recognises that value is the key morals of social foundations. He
considers value as a matter of affiliation and inward divisions of a

society.

Consequent to considering the essential qualities of value as
conventionality and the speculative predominance of this approach over
utilitarianism, intuitionism, or distinctive perspectives, Rawls look at
models of value. He recognises two criteria: First, each individual
should have approach rights to the most expansive opportunities
dependable with different people getting a charge out of comparable

flexibilities; and second, that differences should be planned in a way
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that everyone's inclination as considered. In addition, these differences
should be arranged in a way that no individual would be upset from
including any position. Rawls closes the initial segment of his book by
examining the possibility of the first position outside society. This
theoretical unique position can be approximated by utilising the thought
test about the shroud of obliviousness®. In the second part of the work,
Rawls considers the ramifications of his equity for social foundations.
He mentions in detail about measure up to freedom, financial
appropriation, and obligations and commitments and the principle
attributes of everything that would constitute a fair society. He does
not, however, distinguish a specific sort of social or political
framework that would be steady with his hypothesis. He bargains just
with the requests that his rendition of equity places on organisations. In
the third and last area, Rawls manages extreme objectives of
contemplating social equity. He contends for the need a hypothesis of
goodness, and he presents a defence for considering goodness to be
sanity. At that point, he swings to good brain research and considers
how individuals procure an estimation of equity. At last, he looks at the
benefit of equity, or how equity is associated with goodness. Rawls
contends that in a very much ideal society, thoughts of goodness and

equity must be steady with each other.

8 Kukathas, C. and Pettit, P., Rawls: a theory of justice and its critics. Stanford
University Press, 1999
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III.  Political Theology, Carl Schmitt

Schmitt’ characterises the pith of power as the choice over what
is a special case and choose the measures taken to wipe out such an
exemption. The condition of exemption is the monopolistic area of the
sovereign, while uncovering the sovereign itself. In any case, sway, as
well, then, is likewise he who characterises what's "the typical." As
Schmitt composes, "for a legitimate framework to bode well, an
ordinary circumstance must exist, and he is sovereign who certainly
chooses whether this typical circumstance really exists". The
safeguarding of the typical is unequivocally the method of reasoning
for which the special case is initiated. All things considered, power is
an innate hypothesis of the express: "The state suspends the law in the
special case on the premise of its privilege of self-safeguarding, as one

would state".

The way Schmitt comprehends political theology as a strategy
for the social science of ideas, or rather, history of ideas may give
accommodating bits of knowledge into the distinctive orders, both in
the humanities and in addition in the characteristic sciences.
Notwithstanding the philosophical parts of this strategy, the request to
dependably have as a primary concern ideas and the setting of their
arrangement is the way to comprehension our life-world and

additionally prior recorded periods. It could improve the work of

 Schmitt, Carl, Political Theology. Four Chapters on the Concept of Sovereignty,
1922, Trans. G Schwab (University of Chicago Press, Chicago, IL 2005, Ch 1, p. 5-15
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researchers working with various issues, particularly associated with

the socio-political circle.

In refinement from the liberal view, Schmitt expressly contends
against the state's part being the eliminator of contention and the
political, yet rather the methods through which request and security are
not the cost of these adversarial relations. He composes: "Today
nothing is more present day than the surge against the political,"
discovering communists, rebels, and liberals all liable on this point.
Snidely parroting them, he proceeds, "There must never again be
political issues, just authoritative specialised and financial sociological
ones". Another reason Schmitt contends against the liberal view is that,
he says, liberal normativism (specifically constitutions) cannot
anticipate the unforeseen occasions that require the suspension of the
law in light of a legitimate concern for protecting the state itself. The

most a constitution can give is an outline of who chooses.

Notwithstanding, a vital note is that Schmitt claims toward the
end of the book that the special case is not oppressive on the ground
that regardless it has some real premise. He gives authenticity a
majority rule turn. He acknowledges Donoso Cortés’ view which
individuals are vile to the point that they cannot be normal, a great deal

less all in all as in the liberal casing, to be managed such vote based
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benefits. Middle class progressivism!®, Donoso Cortés said, was
essentially a group of individuals talking their ears off, never going to
the basic snapshot of choice. Schmitt cuts the book off at a point in

which he would sensibly give an option, however, he does not give.
IV.  Religious Freedom

Modern law and religion are basic socio-political wonders that
have some similar hidden components. Both try to constitute, or if
nothing else to casing, human cognisance and attempt to regulate in all
circles of private and open life. Likewise, current law and religion are
reciprocal, conflicting and synchronous wellsprings of lead making,
mediation and execution. Both insert dutifulness and commitments,
authority, organisations and legitimate belief system as establishments
of their support and pervasiveness, in light of a strict structure of
orders. From times long past to current innovation in the midst of
different verifiable changes, some of which have been progressive, law
and religion have never been totally isolated. They have never been so
autonomous as to accomplish independence from each other. Religion
has basically been exemplified in current legitimate frameworks, even
in those that have tried to privatise religion''. Religions are implanted

in every day, being honed in different areas, from the Middle East and

10 Ryan, B., Carl Schmitt: Zones of Exception and Appropriation. Kierkegaard’s
Influence on Social-Political Thought (Kierkegaard Research: Sources, Reception,
Resources, zv. 14. Farnham: Ashgate, 2011, pp.177-207.

' Sullivan, W.F.. The impossibility of religious freedom. Princeton University Press,
2005, pp. 138-150
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Africa to Europe, Latin America to North America and Asia, and in

Western administrations and post-comrade administrations alike.

The perspectives on multicultural toleration taken by John
Rawls and Carl Schmitt in their work seem to struggle with each other.
Multicultural toleration would appear to be the regular consequence of
the hypothesis of equity as decency, as Rawls means to make a society
based around social collaboration and toleration'?. Rawls' concept of an
all-around requested society can be viewed as restrictive upon
multicultural toleration to genuinely exist since social collaboration is
one of the basics of a just society. Conversely, multicultural toleration
is generally displayed as a misrepresentation by Schmitt in that it would
dependably be reliant on the sovereign choice!®. In Rawls' hypothesis
the way of the state is to a great extent chosen and legitimated through
the origination of political equity settled upon by society. At the point
when Schmitt's perspective is connected, multicultural toleration to a
great extent exists on the impulse of the state, yet this toleration is just a
facade as the sovereign will dependably be one-sided towards a specific
gathering in settling on the sovereign choice. The exemption
demonstrates the choice and the sovereign at its root in light of the fact
that eventually it will demonstrate that the sovereign will bolster the

qualities that it is occupied with as opposed to those of others in

12 Rawls, ., Justice as Fairness: A Restatement. Cambridge: The Belknap Press of
Harvard University Press, 2001, pp. 140-145

13 Laycock, D. and Thomas, O.S., Interpreting the Religious Freedom Restoration
Act. Tex. L. Rev., 73, 1994, p.209.

94



society. This is not quite the same as Rawls' origination of the state as
choices in the model of equity as reasonableness must take after the
standards of equity, guaranteeing a feeling of resistance for all

gatherings!®.

Another purpose of complexity between the speculations of
Schmitt and Rawls is standing out that the fundamental organisations of
the state are made, and the way in which these foundations influence
multicultural toleration. Schmitt sees fundamental organisations of the
state as secularised philosophical ideas, implying that all aspects of the
present day state has a religious starting point. This represents an issue
for multicultural toleration in light of the fact that since the state has a
religious root; it will mirror the interests of the theology that was
secularised to make it to the detriment of restricting perspectives'>. The
instruments of the state would wind up being one-sided towards
bunches that share its interests, and this is a circumstance that is
inconsistent with multicultural toleration. In this environment, genuine
multiculturalism would never exist as one gathering would dependably
have its interests hoisted over whatever remains of society in the death
of the sovereign choice. Then again, Rawls comprehends the essential
organisations and components of the state as the "fundamental
structure" and the reason for it is to secure foundation equity for

society. Rawls' fundamental structure of society is not saddled with the

14 Diamantides, pp. 109-146

15'S. Mancini ‘The Tempting of Europe, the Political Seduction of the Cross: A
Schmittian Reading of Christianity and Islam in European Constitutionalism’ in
Mancini & Rosenfeld (eds.) Constitutional Secularism in an Age of Religious
Revival , Oxford UP, 2014, pp. 111-135.
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inclination coming about because of a philosophical starting point.
Rather, the fundamental structure is directed by the standards of equity
settled upon under the cloak of numbness. The cloak of numbness is
composed by Rawls to guarantee that the interests of all gatherings are
spoken to reasonably in the trusts that an understanding can be made on
standards of equity that can catch the covering accord. Consequently,
the fundamental structure of the society is consistent with multicultural
toleration as it is made under conditions that are reasonable for all
gatherings through the standards of equity. Under this essential
structure, the state is unprejudiced and focused on beliefs of toleration

connected with multiculturalism'®.

For multicultural toleration to appropriately exist, it must be a
part of the regulating circumstance of a given society. Rawls and
Schmitt have contrasting thoughts on how the standard is chosen and
legitimated in society. The possibility of the ordinary circumstance is
critical to multicultural toleration since it guarantees the conditions
required for multicultural toleration’s existence on a regular premise in
the state. Under Rawls' origination of equity as decency, the typical
circumstance is made by the political and social establishments that
constitute the essential structure. Since the essential structure is worried
with guaranteeing "foundation equity" in society, it is additionally
accused of guaranteeing that multicultural toleration is multiplied as an

ordinary circumstance in society. Since the essential structure is

16 Sakaranaho, T., Religious freedom, multiculturalism, Islam: cross-reading Finland
and Ireland. Leiden: Brill, 2006, pp. 51-60
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directed by the standards of equity, the fundamental structure should
then be organised to guarantee multicultural toleration is a societal
standard. Rawls is obvious that so as to accomplish a very much
requested society, multicultural toleration and social participation are
fundamentally present in the standards of equity and this makes it a
player in the standard as these standards control the regularising
essential structure of the society. Schmitt takes a restricting perspective,
trusting that the typical circumstance is directed just by the sovereign'’.
According to Schmitt, a lawful request requires an ordinary
circumstance to exist. Besides, all law is situational law to Schmitt and
the sovereign has an imposing business model over making the
circumstance, making the sovereign the power over how law is
connected. Basically, multicultural toleration in Schmitt's state is
completely contingent on the sovereign. While the sovereign could
endeavour to realise a multicultural state, it would never really support
multicultural toleration given that it has a restraining infrastructure over
the choice. If a choice should have been made between the convictions
of the sovereign and the perspectives of another gathering, the
perspectives of the sovereign would at last win by the ethicalness of
sovereign power. There would be no ensured freedoms in Schmitt's
state, as every one of them would be contingent on the sovereign choice

and possibly brought away to manage the special case. This probability

17 Schmitt, pp. 91-120
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for abuse is not consistent with an express that incorporates

multicultural toleration'®.

While Schmitt can be seen as takes a critical position towards
multicultural toleration, Rawls takes an a great deal more positive
position through his standards of equity as decency. Firstly, the
standards of equity as reasonableness that Rawls lays out passing on
beliefs that are compatible with multicultural toleration. Particularly in
his first standard, he ensures the fundamental freedoms and flexibilities
of all gatherings similarly'®. These freedoms guarantee a level of
resilience as every gathering has security of their fundamental freedoms
paying little heed to whether they are the greater part or minority.?
Above all, Rawls makes these rights indefeasible as they can't be taken
away under any conditions. This is a basic on the ground that
multicultural toleration amounts to nothing on the off chance that it
doesn't persevere on account of a crisis. A crisis is when assorted
perspective are well on the way to conflict, and Rawls' first rule
guarantees that gatherings won't have their freedoms undermined or
taken away amid a potential outstanding condition. This guarantees the
conservation of multicultural toleration and shields bunches from abuse
by the lion's share or the state utilising the crisis for defence. In

Schmitt's view when a choice should be made between the predominant

18 Taylor, C., Multiculturalism, Princeton University Press, 1994, pp. 50-75

19 Rawls, I., Justice as Fairness: A Restatement. Cambridge: The Belknap Press of
Harvard University Press, 2001, pp.42

20 Rawls, J. Justice as Fairness: A Restatement. Cambridge: The Belknap Press of
Harvard University Press, 2001,pp.42
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estimations of the sovereign and any clashing perspectives, the
sovereign qualities would prevail. This would be in conflict with any
kind of immaculate and genuine multicultural toleration as it would
take into consideration potential abuse of gatherings not sharing the
perspective of the sovereign. While a comparable plan of essential
freedoms could fit inside Schmitt's origination of the state, they would
not be indefeasible on the ground that they would retreat simply like
whatever is left of the law on account of the special case. At the point
when Schmitt's hypothesis of the crisis and the special case is
connected to multicultural toleration, he would plainly trust that
genuine multiculturalism would never exist in the state since
multiculturalism would dependably be restrictive on the choice made

by the sovereign.

This maybe ought to have been the end of the matter. There is
little to say in regards to power, other than that it is an out of date
method for portraying the administrator. By and by, the story proceeds.
Cutting edge constitutional law has conveyed power not as the way that
makes law conceivable but rather as a sui generis office or political
capacity. Here is power a constitutional necessity, an aftereffect of a
general system of constitutional tenets. It implies that there is a
management of acknowledgment or an equal constitutional structure of
guidelines and thinking that requires that someone should be a
sovereign. To be sovereign in this sense does not imply that you
summon submission indeed. It implies that you appreciate pretty much

select, extreme and exhaustive forces of law-production, under some
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central lawful system. This is "sovereign" power and not standard law-
production control, unequivocally in the light of the fact that it ought to
be extreme and overpowering as an issue of law. This position is taken,
for instance, by British constitutional lawyers and Schmitt himself, for
whom the power of parliament is prerequisite of the constitution and

the control of acknowledgment?!.

Schmitt's view depends on extremely unrefined perspective of
majority rules system which never addresses the topic of how the
general population or 'popular conclusion' might be constituted and
communicated in law??. By the way, his contention demonstrates that
on the off chance that we support an Austinian perspective of
prominent power and seek after its hypothetical ramifications to the
full, we will again achieve a perspective of constitutional law that is
profoundly new. It creates the impression that all establishments of
government are presently subject to the lead of the general population
or, on the other hand, of popular supposition. By amassing sway in the
general population and putting famous power at the heart of the
constitution, Schmitt undermines the general concept of law. The
reason is in his exceptional definition of power, which is similar that of
Austin's. In his general hypothetical examination of sway in Political
Theology, Schmitt contends that 'each lawful request depends on a

choice, furthermore the idea of the lawful request, which is connected

2 Baumann, G., The multicultural riddle: Rethinking national, ethnic, and religious
identities. Psychology Press, 1999, pp. 17-25
22 Schmitt, pp. 91-140
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as something plainly obvious, contains inside it the difference of the
two unmistakable components of the juristic-standard and choice. Like
each other request, the lawful request lays on a choice and not on a

standard'?.

The privilege of Freedom of Religion, Conscience and Thought
is a flat out right. Nonetheless, the appearance of a privilege, for
example, wearing religious dress may force constraints. This implies
under a few conditions it is feasible for a state to meddle into the
necessities of the article 9(2) ECHR?*. The rules that are suggested are
the accompanying. The limitation ought to have a lawful premise in
residential law and ought to constitute a true blue point by securing
'people in general request', 'wellbeing', "ethics" and 'the rights and
opportunities of others' and ought to be essential in a vote-based society
as a result of the "few religions which exist together inside one and a
similar populace and it might be important to place confinements on
flexibility to show one's religion or faith keeping in mind the end goal
to accommodate the interests of the different gatherings and guarantee
that everybody's convictions are regarded". The state ought to be
"unbiased" and "unprejudiced" with a specific end goal to keep up
amicability and resistance in the society. "Pluralism, resilience and
broadmindedness are signs of a majority rule society". The issues that

may emerge ought to be settled through discourse so as to advance the

2 Kymlicka, W., Multicultural citizenship: A liberal theory of minority rights.
Clarendon Press, 1995, pp. 145-170

24 Kamal, J., Justified interference with religious freedom: the European Court of
Human Rights and the need for mediating doctrine under Article 9 (2). Colum. J.
Transnat'l L., 46, 2007, p.667.
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estimations of majority rule government. Besides, the Court ought to
permit the States an edge of gratefulness to control the issue for which
there is a debate on the grounds that occasionally it is better for the
state to determine the issue by evaluating an adjust. Obviously the
Court does not lose the duty to oversee the State. In addition the
prerequisite of the need in a law-based society was censured by the
Judge Tulkens mostly in view of the edge of thankfulness, the rule of

secularism and balance.
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two parties, while all waiting for the legislator to

intervene and resolve the dispute.
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Abstract

The issue of child ratios resulting from rape raised a wide
scholarly controversy. Feminist, human rights organizations
and some lawmakers called for the title of rapist, since his
mother did not seek to practice vice and did not want to have
this child. Opinions differed with regard this issue, some were
against the idea of granting him a lineage while others
supported the idea on the basis that he was a victim and
innocent of his father’s crime. Both sides have their legitimate
and logical evidence and arguments. The judiciary were split

into
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judiciary. This can be attributed to two main reasons:
the case of cancellation can not be referred to contracts.
One of the conditions for accepting a cancellation action
1s to refer the case to an administrative decision, Can
not be drawn into a contract, because the contract is the
consent of the two wills while the decision is an
expression of the will of the administration alone, but
this does not mean in any way that the contract can not
be annulled, but the scope as previously stated is total
elimination, Important, namely that the annulment of
the contract can only be reached by one of my parties E,
because no one other than the contractors may file a
claim based on the contract. That in the area of
canceling can not be based on the administration's
violation of its contractual obligations as a reason for
requesting the cancellation of the administrative
decision, the call for cancellation is a penalty for the
principle of legality, and obligations arising from
contracts are personal obligations.
Qotel) cile e Jlawa ‘_,A N slalll (alald) £ g ga gne
CabaiAY) 138 Aaph (o gady clygally JSUal) (ary 4y aY)
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the subject under study, we conclude that the state's
orientation towards the contractual method, particularly
in its relations with natural persons, generates many
disputes, which require the intervention of the
competent judicial bodies to broadcast them. As the
administration enjoys extensive privileges vis-a-vis its
contractor, the latter is always in dire need of a judicial
body as a haven to resort to in case of abuse and breach
of its obligations. In order to deal with its illegal actions
and claim compensation for damages caused to its

contractor.

The origin of the disputes of the administrative
contracts is that they belong to the full judiciary because
the basis of the proceedings is the existence of a
disputed right. Thus, the jurisdiction of the
administrative judiciary extends to everything related to
the contracting process from the first procedure in its
composition to the last result in the liquidation of all the
rights and obligations that arose from it. The abolitionist
case has a limited role in the area of administrative

contract disputes as it belongs mainly to the full
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Summary

Administrative contracts are one of the legal methods
used by the administration to perform its services to its
users on a regular and permanent basis in order to
achieve the public interest. However, the process of
concluding administrative contracts raises many legal
problems starting from the preparation stage to the
execution stage. This raises many questions about the
competent authority which Subject to such disputes,
such that are subject to the abolition of the judiciary and
some of them subject to universal jurisdiction. In order
to cover the subject of the study under study, I tried to
divide it into two sections. The first part deals with the
disputes of the administrative contract subject to the
jurisdiction of the comprehensive judiciary and the
implications thereof. While we devoted the second
section to the abolition of the disputes and

administrative contract disputes. Through our study of
91



850 (8 Al canSarill cile Jliad) LB (piall ol dana
B0y ik (pe dalaial) ch 9l (ARl (o jladll assadl
G dlas) g el il (G hal) Y glaal aladl AlaTN) g Jand)

oadaal) S8 Aeidas 2004 ule 433 all AV Galaal)
2005/6 22} ¢ oY)

) Qe e 4 00 e Sl A ansatl) ¢ asal) Cua
Jles ] Crana JWa ¢y Bl 5 (2 iall ¢ gAY (B i)

e ial) i ally Calaal) i dmand 27 alad) jaligal)
2011 S daghall 2011 sl 28 (A1 26 ¢ sl
345:0a Byl rladl) dagha

asail) o 4uliall) 448 1) 3 gaa candl) e daa) daaa
(AR Al ) A 1ay) 3 ghad) cile jlia & AR
2002 3 ALY (dy al) diagl

<)yl al .\,,\A.ﬂ'gﬁg.a.am\ 293" 5 9) pard) (s Y dana
ol 3Ll Al 5 sekie e Msind) Apastat

. 1998 ity 33aul)

90



(b cile Jlall (adl Ao o akadl) (hgde daall 1o daa)
o laad) la sliiia (:UJGA Bu.nbé ) DAl Jlaa
1990 « 4y xiSuy)
oall 4} 5 galll 5l ga e paSatll «(g b Bk (2052
¢ Ay pd) Aagil) 13 Ay IaY) 3 g8al) Jlaa B cile L)
19993 a4l
oall 4 52l Jlga sdag paSadll g b Gl (292
¢ A ) Auagdl) ) Ay oY) 2 ghad) Sl 8 il all
19995 jalal
Lgla £ g pdia (8 3 ) o) ALY ab] (o ol 2aaa
Aady) g Jand) SJ‘JJL—E‘)L‘}QQAESJJS‘;M&\M casSadl)
all e Galaall (e d1as) g Gl yd) e hall Y glial alal)
sl ¢ Ao Galaall jids Addas 2004 (st 453
. - 2005/6
Bl & Adifaa canSaill cile JUial) Al (cpiaall ool dasa
8109 ik (pe daliiall ¢ Jgall g ASIAl (5 il assasl
G das) g ) plly e hal) Y glial alad) BTN g Jand)
oadaal) S8 Al 2004 Gula 433 ol AV Galaal)
- 12005/6 ) < =Y
ABUTY) ddalea g g arSailly (glaiall 08,05 ad (55l
QS8 (o uald) analilly Cpaldl) ulal) (lag a5 g sy (oualdl
il 93 25-5584 285 dsaw ) By Al cduiaall 5 lacsall
(2007 amss 6) 1428
Mcﬁﬁl\h3M&Jﬂmé39‘J§ ‘aa.,,ué -\M‘-\gﬁ
Lo glaall pid Lman )y gl Aol Al alY) g il gail)
2004/2 23} Axiliadl) g 453 gilY)
Lgla £ g pdia (8 3 ) o) ALY Al (o ol 2aaa
Ay g Jaad) SJUJJJL&AQ.ABSSJAS@A’;\J&\M PLERA]
all A Galaall (e dlas) g Gl yd) e hall Y glial alal)
aand) ¢ oY) Gadaal) jilds Al 2004 u e 453
<2005/6

89



O ag Jaiiad laa g agd Al iy A Cpma JA i Gulilal)

sdaalizall

cile Jhal) 4y gud! Auliadl) e Jilugh) ¢ ladl) dasa S
1993 L ol o) Liagil) ) ey 1Y)

sdJLl.AJ‘ alida ¢ ﬁ‘;‘ﬁ[’ﬁs&m K- G}S\ 39\ J.AA\
1974 A5G dadal) (g jaicy)

AL ANSE) § anSarill 45 IR Aaglal) o) gdd) el Jasa
&l giia cazSail) g Aol gl Ay jieall Alaally ) gdia Jlia
daghl) -5 daad) cdaly I asSail) g Aol gt A gall S sall
2011 A

Aadal) 4y H1aY) cile JUall A ansail) ¢ jleall dasa g
2002 A A ol Aiagdl) la cdgaiad) 1

4 1Y) 3 gial) cile jlia A anSal)  Qlald Gl gy Ly i
Q2011 (A gY) daghal) ¢y il g JSAY s cday) puda g

cile galaall 13 crlally g s Ll ¢ axsadl) ;@) gl daal
2007 A dahal) dgmalal

b (B o il g ansal) (e gal ansal) 3o AA gl

2011 daphal) ¢ ralad) Sl o ccile jual)

Al A 1Y) 3 glad) B Akl (i gy 43al

(o 01 58l Juil A g yhal ¢ (A Al 3) Ll e g
2008 ¢ s Laik K&Ab cew\ Gy gAlal)

4 Y cile JUall A ansail) (Adld anial) e Gyl ae
chM\ Sm ‘w w a.ubd AA”M‘ \);\.9\3 L"M\
Q2011 ¢ AV daghal) (dy jricay)

(AR Al 3) 4 Iy 3 ghad) B ansall) ( Jlal ala il
1997 AN Aagdal) (3 ALY Ay ) duagil) )

88

Eluall

&) _al)



08-05 G sild oucaihiay 3 ) 4 7 gacsa sl ol 52 g cdale diuay
ABUEY) Aol o) 5 aaSailly glaial)
gl ¢ gal ade bl gé i) Ao pladll g 4841 Calid) a8l
cleljil) slgdy asadll ) gAY dalall dggiaall alddY) g
£ 9all) By galdig Madyl oy (pe agad Ay IaY) 3 ghally Adlatial)
Ll Jd (pa Juad) JS8y (38a5 dalad) dadiaal) () (68 ) asSasll
Gle Jlal) Auuiss Q,."\.“ ‘aw\ aw‘ Gl.h,i S by (e ?@'.MJ ccﬁJ\d}I\
S sl Jaal) (alaidily Guladly dlld Jay ) olai) g 4 oY)
plaic) ga Agd anSaill ¢ galll o ety eyl cle )3l B cull
1S Y B o) ) ABLEYL 138 5 palaidY) 13gn sabad
ey Al daladl dalaally 5 aliall A o 5 Yy aSadl) b
LEndd ) ALaYL (oY) asadl) o JiS) oY) sladl
& ANl cAalal) Aadiall Anasgatl) Aigl) Jlad) (e Sl Ll g
asSalilly oY) el ddle AAl Lghilaa Al gl plad Jals o
BN racd 3o b A B 3] adl £ pdiall (S 4y a5 40 gild dide
o168 Bary Bada BIY) A0 Lles oI el Lgple ey OIS Laday
Gray Allg dalad) dalaal) gladl ddulgl) ilalaidly dhadi j
ld Bk (o0 Al aghal) clelli B asadll ) ¢ galll Laa
A el (e Sl adey Y Ald o YY) ddle ddalu W lisl
daliaa 310 i) 1Y) @A J pad Lgple cual Ailada 45Y axsail)
Al dpalill ekl & W jas WLiJay Weiigse (e il Lgd
P 5 iad Blaia ga By Lgad 065 AN ClBlatl) B La guad
Oa al NG A Joa e £ el Ja (2 4l Lz aadl)
4y agial) B asadll Ay £ sl ald o Apablaill Lgsba) Sl
as i Ao Jaraw Jlaal) 13 b atadl) to UL 5 I placdl g
Y Al sh g (A gal) plad fe Iy e Sl elgdy Al Jilu gl
AT Jlae gty Adgall ekl o dnlag) clad A sGm Jlaa
clsally Gsiall Jlaal aslal) Lgga 59 Lgaali (2 cilingdl g 2183
A 5al) aSlaa g sl ae cile Jliad) (all ALad) Jilagl) & i A
BIY) 3 ghal) cile Jlia Jlaa (A anSadll ¢ gall) glaa LS lgiilan g
plgw Cppatiuall lUalic) diles (a0 Jgoaswy dgdidal) ) ghatl)

87



) 4 ginall GalddY) Gl G assadl) ) ¢ salll e allaad)
haal) Jlgadl ) (1994 4l 27 b Gsié ) gaa Ji Le s 40)
O i iall £ pdiall (i ga (o N0l | 8 B il use o
488 gy LSuadia Ay 288 o aal) £ pdiall o gady Lal SALwal) 028
agiall cle jlia A asadll ) egalll AulSa) admy 4@ iy o)
pSailly (glaiall 08-05 ady OB ojlmal) Cpa N Al
IR oY) agiall A asadll Glal oAl 48y dalugl g
sla oAl ABLEY) ddalugll g assail) ¢ gild (e 308 Juallll uibag
153 o) g ALal<Y) AAY) 553 (pa QALY arand e M 4
GSlay A (oBall (B ansad GUN) ) gasy O Cmsina o) Camnd
Oa BN 5 R (B ety Slal A LS o, Lgd il 4
cle) il o8 o oS b b e aad e 310 Juadd)
G Jae Adaall clelaadl gf Agal) Lgausd A1 3 ghally ddlaial)
311 Jualdl) (1 A5 B8R (A (o kal) & pdiall Jlal LaS 11 anSal
Cilp) YY) (g asad g8 ) ) daladl Clausall ¢ gldl) udl (ha
Qs Ol o galy gl pallae oA e Badaall bagpddlg
e L Aald U glaa Ja ansadil) Jag pdd dlaaiall clBLEY)
,3JH‘¥\

O) Badl (A Bany) dalugll g assadl) Al cilukiia ) il
QM\géaij ¢ ) ausalil) éth.\é:\mﬁga}d\ g iall
gualy e (o Gy (Al Joal) (any 4djlBa Laid 4 gasl)
A:\'é LaS c‘.g)m.d\ &Jﬂlﬁ :\.}J\J\‘J\ 3 g8al & gé LiSaa ﬁSaﬂ\
Jaad diliad 4By 4y )oY A gial) B anSaill ¢ gall) o jiall) £ diall
DAL O alile Jad Lgile jlia B oY) sLaBU 30y ¢ g
Cish (e A el a dejlal) L340 ABua edS eassadll
La 138 9 4l il Lgilialialial) 3 4ila (A aSal) jalall dasSaall (i
p ol dajle e Cualale Luliiia | paf asSadll 5 10y ¢ gad (2
dall Gpadal Al B 4] o gallly Bada Ladly (ogildl) aly 4)
ae Ja gl Gady Laidall dgal) ol by Wl oY)
asSatl) g drassatl) gl A9 Bl G gadasy el &k o) )

86



A Opblaial) 3350 OB (s AT B by 9 caatl) ikl Ayl Lgaiay
A% Ll Lalla asatl) bae o W) caSal) ddalu (ppaSaal) giad Al
Gl JaSind S zliad Leild dgall Sgilal aUail) Alla cual
o kiely Agall pliad JAN ) Lgalsal 5 Lgal )18 Al 5 dgiuleld
3di #1300 da agd (g agaddl a3 Laa g dlad dale Al

CaSaall el ) 8

-

FOMES]
agads 53 (b Ll A el cilay yil) (i) ga o A
Oa asSadl) ) g gall alal) o gl (alidi dilsa) g Lgdalad 48y )k
) ssall) Jlsad llaall JBal) cpe SR e i) agpdild dase
sgesdd) sl ) dalad) dgiaall Laldd¥) dijh (e POLEA]
,‘u.ﬂﬂ dgiaal) cis) aY) o8 e 1004 5 83 Ctialal) o) Bagallid
o) Adgal) oy e8s ) e Ul Lﬁ,ﬁ assall) ) s gall) Glaial Labaad
OPEN A alad) asal) Ba AlID sy lgad 18l dia gand) Gl sall
el sa sLELLYY g 4y lay) 3 ghal) uéa.‘m‘ B g e dl)
duia jlatl ) SAY dalad) (saleal) (pa BlAia &= uﬁ dalal aa aalld
1S ,L@.ﬁ adldl) alad) alatl) g Agal) sabw & — a..\Sa.d\ ‘é\ -
SUBY) ) cilay y Bamy ady o1 o LAl Auana Ay gild ) lieY
GV sl s Tae gagads o B La Ay e il i gally
A Y 3g8al) B asarl
QAREY A e Jlal ale Tas BT 8 (g paall £kl L
Adld A 0y 3 ghall Jlaa A aSadll ) ¢ sadll A0S alad) () g3LAY)
Cbapd 8165 89y Jlsadl 128 a8 9 () A8 Il aa 3) ) sally
Ca 9l paiial) gl 488 ga o Jguant) B i Lagdgl il
@ (A A (alddl) el Jaisi s Wiy dalaid) gl
LsﬁpjeJ‘!hJuJM Sy a,.w\@.uuaﬁs;: 3Lds) ?U“
(o] doaganl) dmaal) LG‘J M) 5 gua g PP SWA Lal
JBall (e JEL) 28 (g puaal) £ g pdiall G980 AT Crag ¢ pa il g (g 9381

85



waldl) 08/05 Ay AN (e 310 Juall) ) aliiad 4d) Cua

bl A Bl palaidy) an p 408 (ABUEY) dalugll g ansailly
Al 3 ghally dllaial) cle i ) B jalal) assadll aSal) Juli
34T abw AN A Y daSaall ) A gal) aSaa ) A gall Lga
01953 Ladie Tl )l 4 1oy Aasaal) ) g Lgdi ila B oasSail) agal)
Lyl A gl 138 9 ¢ Alagl) il 1) £ gana Jady rasSail) aSal) LT
Uk Lol (dry (oanSadl) aSal) B (Mally gudall 68 (A odins 22y
A 139 L panSatl) aSall L340 dipall milal) ALl ey 8
aa g oA Y assadl) aSal) Jnlh daidal) dgad) aat Al
Jsldia 7 okin (Al jea¥) (e LLENY diually 4 dia dgal
£ iall ol ldg alrd) g gead) o clalady) gé bl g
(ainy) rasall) aSally (Aol ranal) aSal) co Spay al (el
aSall) aSall o ey, eadd Gial jaS Jgal) B8 Jexioy S
aSall Yalre daSaall iy ciph (e LA dapall cuudsal)
Ll iy (Al hag il g o) Bl Asliad) elld (o Gy g ¢Sl
327 -34 Juadll B i g pdal) of (pe a ll Adld aay AY) 1
¥ b b e ABUnY) daluglly auSailly aldd) 08/05 a8, o
327- 35 (pladl) cluaiia Ble) ja g (b g asSal) asal) Jidy
lll g ae g Y cakal) d3la) ae Gl Al 5 1327-36 5
Ry B Bale) g Axalja Jaa aSaal) aSa (e Alxad g A 44 il
Al o pali dua (327 — 34 Jualll (e At 388N (e ey Le
DB Bale) £ g ga dpasSatl) digl) ¢ pobuall aSal) 58 Of (Say
Al gll g asSailly aldl) 08/05 ady (oSl (e 402 Juadll Uik
ple Al Azl Bl culs Al daSaal) ala) elld g A @iy
O By Adle AU () miliud UM by aSad (3L 3529
O cplabll Aalus (e dldeld AV 138 ddiuy duay plal) § asadl)
aSlaall A g 7 A Ailalaidl by Lald sl ddua gy ansail)
2 (saSan o guadd) GUIL et Aol e 35 ) dpadlly dpilicadl)
A AR o el gy Jy casal) ddaley Agal) G (e gha

a3l (AW Galadl) ey Al 2004 Geobe 45 3 abl oY) Gadadll (e slae] 5 Gl il
-143:0=<2005/6

84



Sola G a3 g ¢ & i) pabaiddl dakiial) dalad) a0 g8l Gaadad
gakaiay) ‘;E’.,g 95.4.“\9 (Al slail) g_&, Jardl 43 sl medl)
ul\gi t,aL.a Gy Adgall dagls ASdl) cuils Lals %J\J\‘J\ astaall
82, agas (3hya 5130 Sliial (Ba o b g da gand) Cilosa gl

oA Jﬁhauuh}.\d\ﬂ&uﬁ@;d\dﬂ\u‘\gu
Lariwa 48 g Lol Ladd L jJlic b doa gand) il gal) g il Hal)
glad) slabll [alaidl) Aw PEPN{IRTY ‘“,A\g calad) oAl ae) g8
()23 o e s Jr 15 dagd Gy 4y ladll aslal) )
(o Cadblat 98 dalad) il gal) g Ad gall Aaglil) S Jal) 038 98 (g
Cuay calal) 4 gldl) @ jloia) claaiad i aladl (gAY ao) g8 )
A laJs B BRI 6y elalll Al oda B Lalaidl) &y
LaSaal) (i y Al S8183 Jlaal) 138 B da€atl) cile juially s )
AR50 Bisally Jandlly (aliaianl sayaad b pliand) )l 4y el
Ay Gl S 1) A sl e Jgad) g £33 dagh e
A A dill) digally Julilly o il GalalidY) pas (A e
Gl LalS 4 ) Aasaal) & pUIL) 9 cJaseS Ay Lol daSaal) (i
2ol AduS A Al ga 13y cdddaall cilelagdl g A gally axsacil)
3 2012/06/18 gty blly 4ladll dasaal) Gusiy oo Jila
daly Juill b g dge easadl) atall @) G 4 sl
B dpages ABhia 2dE (e (AU IS ) B da LA
84:hau gial) Akl jlaall jladly

?S;J\Sféﬁ;:\ﬁwdm;ﬁgimh} (bl aSall e Joall LSl 35 cile) ja) calias 82
e ilxdl 10 2098 salall Ll elld 5 daidall Aalull (1o oSal) 12a uaE el e an Al
3alinall g lia s @l g L yila & kil o)y ) A5V AaSaall ) iy 5eY) calla o i o
; ‘ ‘ ‘ ssteall ad )l
Al&al s dnia ¥l A& Aty dgall Szl Galaid¥) : pail) Mall sl / Jraldll (e 3l 83
e daal / laday LA} 181 (,=2006 &E)Aw\ sa,.\g‘):d\ a.a.'agﬂ\ ol AR dandall ‘H@?ﬁﬂ\
U= 2000 3 alal g jall Gcagill 1y ¢ oY1 Aandall ¢Aad sall Aiaal) Culad) pall 383 i PN
gl ly lSaBl Al Y5 Joal) Sl palaiaVl ta) ) sl anl il / <613
‘)\J c@_;ﬂ\ uaL«J\ ‘?_‘\Laﬂ\ :\_}_\_9.\\33\ L;J JP}S\ Jlaas &z\s;/ 130 = <1991 c'&‘)ﬁm\ ‘4_};):“
246 ) AMJAASMY\ 6‘51‘):& ‘)Ss!\

o A Adlae o Joall (g laill alasll 3 dudadadll o A gl lel pay) (Jladie cadalll 2 84
“_i‘)x.d\ t_l\}I}\AAS ?Ld\ JIA.\Y‘ 9 diﬂ\ a‘)\‘)} g_q‘)L L)A ML:.MJ\ ‘é}ﬂ‘) wJ;L\X\ ‘_5‘)\;_1.“ ?_\S;_\M

83



Llas dolay gl Adgal) Aald g alad) ¢y 58N aldldl aa) oS 13|

Alpdi aay ) Lpal) A1 0 6SE Y GaaSaal) aSa b ansadl) B Uk
(ot) JAS A Al 3¢ Juily (aliatdy) AT Aiuall
Sualll ai dua g Y AaSaall Gy (A1 Gual g 4 1aY) AaSaall
wabaid) aa g Al Jo 48U dalugll g asadll (588 (e 310
o duadl) 138 glai A jalall asSadl aSal) Judi b B B3
) o) EA A anSadl) aSall JET Al AN A Y] daSaal)
Jady oaSadll aSall 38T 068 Laie Bl 4y daSaal)
A £odall Jola a8l jUaY) e Ay o Ahgl) Gl Al g gana
A8l G Bl gl (a gl Ao Lidad Saal) 48 pal ABBad) Juals
caldl) Gl G 327 Jealll A e asadll ) By g laY)
ol Ldnl o) pde) Al )l ABEY) dbluglly assally
ey A5 digal) Jy gy el ailiag V) (58 Y anSail) asall
13) ) d A i) Lgaaluaia) 3 4i0a (B aSal) jalal) daSaal) iy
@@ﬁzﬁhﬁ:\su@\giz\l\gﬁ\hﬁ\gew\ O$EN Jalddl aaf oS
Apally Alpdi g V) Lpal) 4 (68 Y Guasiall aSa Gl astadll
S SR LA dial) olgy Jpiilly GabaiAVg g
310 el gai &g Y daSaall (i y (sl g A 1Y) dasaal)
clidh B Bl Galalidl) aa g 4dl e odle) ) jLal) ¢ il e
daSaall I Juall) 13a glai B jalall aSadl) aSaall Ju s
Aasaall ) o Wgupile B assadl) aSal) MdE sl 1) A lay)
Il £ sana Jady (carSatl) alal) 24T (68 Laaie Bl jlly 4y 51aY)
o) Agall dagli AS i agn 15 OIS 1Y) Jaadl La (ot 81 S gl
Al deSaall Gai) (An galaidY) Jgd diages dusse
aSal) ad My cadal) Alla 3 Ay lail) CiLiuY) AaSaal Al
oaldl) 08/05 a2, OHWH (310 Jealll s LaS ¢ oaxSadl)
alSa) Jndi A 4 )y daSaal) palatid) 43 ddalu gl g anSailly
G99 dadaal) cilelaadl g Ad gal) Lga i (il 3 glally Ablatial) (praSaal)
Oy A ol Aragand) Clagall gl Adgall S E ) juda o)

Aalussll Ay paall Alaally ) piie Jle 2wl dapally aSadll ASal Jpii g a8 (b 8
94 (o 201 1¢I5V drhall ¢ualadl 222l (Lol Il ¢Sl

82



AaSaall (usi) JAdh agdlil) axe A Ay Baal) (il ALY
Lol Aassail) gl of Gl plaY) aaf qulla o ol Laidial) 4y 1aY)
aday Ua £ dialld caSall la) Jal assadl) (G paad aae Alla b
LA jaddg Ball oda baai AuilSa) aa « gl 6 A aSal) jlaua) Adga
Agl) Jliall dgal) JMA aSadl) aSal) ) gla ade Al B 4] )
daidal) daSaal) (s ) (e by f anSatl) 8 gk (e (5Y g AdLE
A3 day bkl (e (oY (98 sl sl o) slgil el ey ¢
NS dagig )3 A Bl el daidal) dasaall I o) e d ad)
SN il Glus) A e GpaSaal) Jlas ] & dyiladl) 480 yall
Al A gdi PR e iy anSatll aSall 4y bl g A dpal
ad)jhl aaf oS 1) o3AT (i Y asSal) aSalld (ddditl) dapall
O 4280 dially AL a5 s alal) ¢ gAY Ladld 4 sine Ladds
) o LI B anSalil) aSal) 3T Al Al Ay oY) daSaal) S
Jady aSadl) aSall BEE (4 Ladie g bl b 4 0aY) dasaal)
(b pSanll Ay £ pdial) 0 8y La (usSe dlldg ik ol) Gl 1) £ ganna
sl Laa esadl) aSall Wb iy Al ddaadl g gle
Apilical) 480 Gl ) e A (A9 700 5 900 3 ey Ay (pualal)
Jas Al o gf A puadd) jaw Judand ) Giagh Y (pasSanad) Jlesi e
25 Y LaS g pdiall Ll Al guadd) 4y e e alEiY) gl caSaal)
¥ AV Ailagy slalll Apdl 4e giad i aSaall DlEiu) s
Ladi) g cPSM\:\JISAquoJMéM&A‘ﬁ@JS\ s 13 Gula
wua&éMJLyaﬂ\wﬁeﬁésuaﬂ\@éM\
sl Ay cisgll 1 DA e (AL Al p L daal) alis
Lale (s dpaiia JS (8 diaal) gl B ALY A5 ) pLall) (i jlay
' 80 astatl) il g (e s

At drally (paSaal) afa Juli 1 A £ Al

DELVOLVE Jean-Louis, la convention d’arbitrage, colloque organisé par le 7
ministere de la justice et la CGEM en collaboration avec la cour supréme , le
- Sée .3-4 Mars 2004, p :149

b Aty A el a¥) AT il eladll Galail i claa ) Lgs 80
U= <1966 Sl ¢ aalall JSE iy aSaill Jle Leilsy (3l 40500 Lalal e )
L les 8

81



Ay PR e alaad) o 4 ) paidal) g aY) edaldl) Gl dua
OB dagaly aSall A By alaal) JUai Al cilag 3l b
eSaJ\dSJuALuuSA@SLyLSC_\mL@.ﬁdJLuU.\M@aSAJ\u\;ba\
oudil Wy Ay il AT aSaa (il (g o gda 4lla Ay
(PAllE dldyg dag i Al oA aSaall Gt o didaall ao) gl
el aY) s ol o) g CrpaSaal) Jlasi Ao L85 G jlas g 1Y)
S aSaall Guad Glb e el Ayilialll Sacluall culla dualiog
Al Alsa (o Jualdll g A8y el ja) MAT) e gl cadiagid
Ll 4000 ol (38ami LaS 77 aSaal) alatid) glad oo g Al
Ol sLdl) el.n\ dail ‘5394‘555&5;"\3\ QL) 3 g2 99 adl) douiliag
dale ol 4y ol adall 1da causaill Adlla) e 4d) ki 3 g 3
O 13 La Al B 33 e B Jadall J (o of A iy
OSar ¥ oillad) LIS By Apansadl) dipgll Ao e 38 g5
(rausal ABc S B g sl Jad adry 7 pal O daSaall
-05 pd, GsiEl (e 327 Jualdll B da) pa paly (o kall £ sdalld
igl) sl Gisny Ao ¢ LB Abluglly asailly Galdl) 08
S 2al) ald a9 il g daydy (g ha Alld (81 (J gl admy Agilial)
BB Ll (pe Aaliiud La 13 g el Jad anmy adally 4dde
daSaa euia)a.&\yuaﬁuxa"d‘;suaﬂmum\
sda o g cpStaal @aa) B e cakad Gl Ses dassal
GBI s B JAd 8 Ay Ade eaall ady 13) 3 AY)
78,0 581 aday i el
P e Gpasaal) Ao 4Ll ) (ujlay O Y Bl Sy LS
yaad Ala A8 opilla ( Saad LWy caSal) jlaa) JaY 43d)
Ll podadl adl (aSadll aSall jlua) JaY el gl
Ja¥) waad £ 1 Gl kY e 431 Y) (Jal) 13 Al ialy dsesasl)

Aaer Hsdie Jie "ol ol aSaill Jon S ol de Jieled Gl a7
134 0= <1986 «JsY) 23all (aabsal

KOUFMANN-KOHLER Gabrielle, les voies de recours contre les sentences ’®
arbitrales , colloque organisé par le ministére de la justice et la CGEM en
collaboration avec la cour supréme , le 3-4 Mars 2004, p :167 -

80



waldll 0805 ady OsiAl (1 327 Juadl) cilpaiial £ e iy
Gl pal gl O e Galy Al ¢ iall 4B ddalu gl g anSailly
AL 5< ARIA asanl) Bale B 5 alal) Cilisiud) Aasaad JgY)
Aald) (S Y Al ¢ s AT dga (e Aaladl 30 gl lgda (jaBilly Cadal)
¥ AU Gk gkl 1 Y asadll ) AN sk Dl (5 ge
g ial) Lpam ) (Al SV (g pdial) dile Gai 131 Y) Aagly (S
o bay Al LpaSadl) @l 80 Auliall) 481l (A (el
AN iR aae (e sl @l (AN jaY) 4da qglhaal) s
76 alad) alaill  agal)
cle) 3 B maSaal) J) B o g0yl ealdl) dala 3 ALY callaal)
Aoy 3 gdal)
KU cpasaall )8 = dld, dalu I (R e
dapally Jpdill el Al g gdad el Jad Bamia jala
S Ay i) £ A B R uudSl (5 oY) slall) 3B (e dpdidinl)
A A L ey Al DB ) 5 AL ) Al alsal) ) e
asadl) doles
clelj B opaSaall J 8 o sl Ll 48, Y g Al
Aa)aN) 3 gial)
casSadl) U] cilg) oY) @Ami PR (e LS diliall) 448 ) ot
Jans Laa oléd) cala il ‘,Js&m«ujsou,mm
S Jsa oSay Laac Qlﬁj\ p3gd 3 g pally auadd ¥ ausadil) cile) )
A3y Saclundl s dde by Cilp) o) s oL LR JAN ¢
o3 A (pa Al )l) dlaga (ujlat Slsl aY) paed 9 iy grual)
asSaill aSa jga o Auladl) 48 )l ) gua abf B 1Y Fac Lual)
f-LG-I.‘ S “U‘Aﬁu\ S0y 9 cu.\ASMS\ QN-IMJ uj e Lucall a-l kY u-h
u...al.ﬂ\ odly A g Y juas ‘,\S\ Ja g i) <8168 13 dlaga
e A,lay) 3 gial) e 3 uﬁ CpaSaal) @ o a4l g laY)
(323 Juall) 2 Sa le (agpaia a0 LS gl Y o
ABUY) daluglly asailly Galdll 08 -05 ady (all o gilal)

33 2aall ¢l aldl) Ay e Jlie " A1 (5 ladl) aSail" g gl plaall Mall 2 76
49 .0=.1998 lu

79



16 AY) G gadall g A3ditl) dipal) ey ddlatal) ¢ gaal) 5 ALY £ A

Bale) £ gdaga dassadll digll (o aball aSall (58 ¢ CSay
pSalll G 402 Juadll A B8l hgdll el
(o dualida (985 AN daSaall alaf @l g ¢ iall ABURY) ddalua gl g
(e 32734 Juadll Gshia Jo slyg asaldl) G 3529 Gl
plai Cuac 4 8UTY) dlaluglly asailly (aldldl 08:05 Al ¢sildll
32735 Juaill A daguadll o g Al i) (2 el B g el
Ade CilS glg Aasadil] alSal) o ) gy o) JLeM Say dua
On il (B 3 Rl dalal) Jagpdll ks clld g 40,8000 dially
Al gl ABUY) dbluglly asalll il e 305 A 303
g1 & dgida cuils A1) daSaall cpdal) 134 & Enll alatidy)
caball 32735 Jualll (b pdial) S5 LaS aatl) (3E) o ol ol
Jha Al Gl daSaa ala) dyalad) o) g8l Lahg ellhg oSl
&l Fa sl (e p e 15 ol JA00 dagais 3 13) €lld g Lga i 8 aSal)
74l cadall CVLa Juadl) 138 aa a8 g (o8 aSal)

AU s 1Y) g axSatl) Gl cle gﬂ aSall) asall jua kI
JuSAS a1 1) anSail) Jal elgdl) day aSall jaa 1) gl SUaly ansail)
Al o) A gild e dbiay 3 jdial) aSaad) et gl dpasSal) dingl
CaSaal) slanly Aaldll cluzile ayiad al 13 b hall Gy
13) plBAl (5 gha o iad al 13) o i) bl g casSadl) aSal) fy i
px Alla B calal) AUBH 20 g8 (pa BaclBl MR axSail) aSal) jua
g s o alnkl gl gl 138 g 4y placall s jaYly Ll
Callial) asall o Lulal oSagdly CiLiEuY) dasaa asad L ¢) 53
Jilwall (o £138) £ guaga IS 1) (A jial) ASlaall B dalad) AUl
pSall LAG Gy (Pl cmhally Wb asadll G ¥ AN
75, axSadl)

EL MERNISSI Mohamed, principales tendances du projet de code de 7*

I’arbitrage, colloque organisé par le ministere de la justice et la CGEM en
collaboration avec la cour supréme , le 3-4 Mars 2004, p :81

sy pdia Jie "Lia) asSaill ) jill 25 (3 lal) 9" (55) sendl (pus)3Y) 2ena 75

.39 .02.1998 sl 3322l ¢ Sl (3alall

78



40y agied) oo ABEUN cle) 3 awa Jal (e A gIAN Jag Hal
oal Al g A gal) Cp aand Al
4y A jall G gakall g passadl) aSal) o pladl) 448 ) 1Y) ulhaal)

Ggadall g (axSall) agal) Jo oLl A8 llaall 13 ‘;AJJL\L
g eall (ALY Aty i ga Gl jaia) JIA (e 4y A sal)
cile juall A 3 jalall assadl) aSal) o pLall) 408, ) oY) £ Al
4y

(o2 AR ddaluu gl) g assailly aldd) 08405 ad) (sl alai S
S A 5l 1 Gadaly g ¢ panSail) aSal) dda G e il ¢ o)
by 38 La dagaalip AdlaSi g o iy ABNS ) g 0 la) S Gl
3 1Ay Aulul) 2ol g8l e de Gl daa g duale sl e
Oa Wlis) 138 aSall qused (1 axSadl) dasaa slis) o Gy
OFBL Cpaaldl) (aldiy) aaly asal) ghad 13) 0819 dgaSa Julad
alall qluiS) Saeld o 3l 7Zasal) Judad a3l Add alal)
EIS pagady 4y odlal) £l dpaa o gma ey anSall)
Gl (N e 327626 Juall) o sliy 4d Juadl) a3 o)
Eodse s ey daall djudshy AU Abaluglly axsailly
oigd (g cAgh LB BaleY dpasad Aip g dasaa gl Ao atal)
GalAEY) aal a8 £ Y Gl Laie dllly elifia) sacldl)
PSAJ\ ‘;AA:\S.-,! Y &i\..,\a c@é &Jh ew‘ Q\gﬁ&ﬂ W&‘ QAANJM‘
pSa i ayald AN dhwa Bl el o sl ¥) daal
el LSU g2 g 32727 Jualll Wik (b jlal) 48| gay ) auSadil)
Wlis dald 4aal Gkl Lgale (glay La ) S Al asSall) 4y
(S anSal ala jlaaind qulla 33l agdy Akl cl@all e
Uad JS 73la) g ansail) aSa Lelis g cile oY) DA cuatd cilylla
Qi (e 327028 Juadll Wik aSal) b 39 LU i ciluad) b
pla o gy ABUETY) dbluglly msadlly Galddl 08/05 a8
) asSatl) aSal) o g pud A alSal) el Lasil) agasl)

Iyl agsall e e A JS S8l e dibiad) 81 2 gas caunil) e 2aal daaa 72
Laay Le 5 159 (= 2002 ¢ AL ¢y jall dumgill lae( 43 lia 4l 1)
55 0a Gl g e MAgiaa) 5 pladl G 5 8 aSatl) e VI g ) S0l el T3

77



b Al g SBasaill o salll Ga 4y Y1 gl (o g B 1Y)
4 sla Le 1Ry 0 sl Ly Lguad () Lgilal 3 gasy 3855 ) 30aY)
i Aall g 1997 A 9 2 ) ansail) (5iE ) gaa J8 (g paall (y5ill)
ALY Al gl) g aSailly (aldl) 69,08-05 (il ) gaa S

aty adyi Aggild o Al Gewl dUa el sda ) Al
QALaiAYE (alaidY) so) g ) 1Al caSadll ¢ gall) e gy
Al ol g Sal palaidl ga 4y lay) Jgial) cle jla A il
asailly cile JUall odd aca o GUEN) b Ao g (L gild (5 laY)
ale g (g I ) galaidl o Loy sldie) Jiay o 4L (e
Isa ) afiey aafatl) ) alal) ¢ gl Galddl o gal s fase ol
lany pally asaill ¢ gallly Ay 70 alatiil) ) g8 al sl
O Jall) 1asa g i oty asall] (o)) LS dualaid) (5 1Y) ualdl)
ui\ gd@gﬁssm ¢ galll u\ Guan (L) gl Aale (o gaaliall ablidd)
ssald Aphiinl g dulaadl) daludly gl Lad Jasal) 13 DAY
dalul) Al g aad Ay lay) 2 glel) cle Jla & ansadl) ) 5 aY)
ada JAN AN cle ) sda Jia A Juaidlly datidal) 4yiliadl)
1) \gualuaia) g Lgidadh g dpiliadl) dabead) (e g 330 Al g \gaduli g
TLce) 31 (b e cislad) 130 A1 51y clal L

CaSaal) Juee ) o g 1Y) aldl) 48 ) ¢ AU Eaall
e b Jidy By Labaaf L gaja 199 dgdlzall) 448 1) a8
A AV (o sian asled) gaalail) 434 Al Ao aslal)
By colaly) da gl aal giad Mo sddiS b, aSal) lal) A Jiady
B9 assSadll ) ¢ sallly alad) ¢ gl Qaldldl g A gall £ jdall pram

Aabandl :LL%AJ\ LI\JA.'\M s (08.05 (;5) uylﬂ\ ‘Lé 3&\)5 HS;.\‘J\ .\ng 695‘);3 Ud\:'.) 68
A430:0= <11 552l ‘QQY\ cdaal) Gl Aviinad) (o SAl duuliag

67:02 <2000 xan c‘;’\m\ 222l) ¢ gaiiall Alsa 6(’:\53:\“ 4aSaq sggj\;‘)g“ oY) e 69

5 el ol el 1) dasalil (e 4y cle Sl G aSaill (asal) s 70
Oe paSh siaiall e aally Gaelaall s dumaad 27 lall aigal) Juael Gaca Jlie ol
345:0a duall #laill dadae 2011 Y Al 2011 sle 28 1 26

‘:A:\L\.\A cu,_sja_}!\ ‘_"5‘)\;'\3\ ﬁsﬂ\ _5‘;_‘_9.\.“ 95‘)\;:3\ ?;15;'1“ wuiu)sﬂ\ )33\&.4 8 g3 )S.\_,J 7
ke 5 8 g padl paiil) dAaSas ple V1 Gadaall G Aabiiall caSadll 5 Alaill Jasd) B
lebilas 11:0a ¢2005/7 222l ¢ eV ulaall yildy Alide il gdiia <2004

76



A0 38l B g7, asad U Jae Adaal) clelaadl gf Agal)
e pal @) 311 AR Al gl g assadl) ¢y gild (e Juadll (e
by il g cilgl ) @y aiSal 39S al dalad) Clawgall g
asSad Jag pdl Aleaiall BN 09<i 5 gl Al e Basaal)
gda Bhidl g o) B Galaa Lo dald dglae Ja
‘“,i,\.'a..g QSJ ca..u\d\‘ﬂ inﬂ\ L_,é HSL"\” f-J@-“\ @LSA‘ e-\%,i &M‘
SN (bl spthe) 9 Wil g maally Adbge ac i g (5
) 13gl
JS ¢ ) Gl ad) 138 & Ul s JNA G J5BY (Say 4dag
08-05 58l slaa) S (gl g i Al 5 (5 ) £ plial) (1
i g alall alail) ) g3ds) ABUNY) Ablaglly asadlly Galdld)
asSaill o galll jaat L g8 Lulud cdalal) 4y sinall alaid)

¥ AUl g calad) mlilally s g Uals ) Jass 5 alad) ew\ 5 ysid
1S Lgad Bk 3y (eSS Al Ayl agiall B ansadl) gy
dadiall gdad o alud) 5 oulall ga aidal) sladl) of o<l
BIE Y P NRERIEY{ slatll e lamy A PSAA.‘ g oalll g cdalall
¢l 9 dnaY) palaid) Gala sa L&l o) LeS (664adial) oda
£l alad) alll) Cluaiia G Ly g Ay alaid¥) 138 o 7 g A
O ) ABLLYL 975 el sae) B AllAL o U jeaa Y oA
dalad) dadiall i alall aUil) 5 ySh ghg daad 4y laY) 3ghal) dayb
e adad (ulads LIaY) 5 4<h aad LS Waday assadl) jeau ¥ A
Badaa g (0 gl Badda Adaly adali 4y ) clgadl o) uay (ausasil)
agag ate Ala A gde gz AT o i Y ¢ gilA Lgalii e ) giy
Abalu 08 2B (468 ¢y glaN (8 4y 0aY) agladl (A aaSatl) Suay (il

O aadad Boa1 A ARlae caSall A gaa gog gl (B 32l 5l Clalasy) aal (i all dana 66
453 ol e Guladl (e slac) 5 <ol iall &Y i alal) s3] 5 Jardl 3 ) 5 <oyl
.59:02 «2005/6 2=l ¢ eV Galaal) iy duls 2004 o ke

(sl s RN el akal Bea b Aalae aSaill e ) LS (il sl 2eaa 67
Odaall (e dlae] 5 Gl il eyl Y gaal Aladl A3V 5 Jaadl 55055 Cala (e dalaiall
Leli Les 87:0a 2005/6 23ad) ¢ e Galaall 585 Al 2004 e sle 453 2Ll eI

75



£55 O Laga cile Jlial) auand Jaldi anSadill 4y ) cilgad) & sl
cle e ¥) Jadd ¥ cuils AN ) s jall DA 4y oY) g go )
G AN asanll Llady AN Ay cle Ul | SLaeY) 3k
oalll e gar Al () g palaid) G 1 Ay lay) cile Jla)
il gl Ayl cile JUall plal dale ANy e Al Lay gl el
S gf alad) pladll L gaidy e 4sle g de jliay dllaia
Jia AL alaidy) cld 4y glalll e gaidd de jlia
Al g cdandl ) 5 on Aalland) Cladll Lgw atids Al dlland) cile jlial)
S1/p ads Sl gy ilall Jeadl Wl
ale il & asadll ) esalll Gl Ao 2£1426/8/23:¢0
63 Ledlac g 4y Iy cilgad) oy LaSS 31 Aglland)
(i al) o ) B ga 1L

S el ) g WL Al J8B (  all £ pdial) (i gal dpudll Laf
Ol el S8l oY) agial) Jlaa (A assadll g sall) ) sad
588 £ pdial) LS ABENY) Al gll g assailly (ald) 08-05 a2,
4) JLial) 08-05 a8y Qs Hgda day Lal (Haaill ¢ gall) s
DA 5 A R Adelad cighd Uk o kal) £ pdial) (98 il
CHIELY) Calida Gl ) glacia B ya J¥ A eyl as8all A ansal)
gA:\AU.m Al Jo aid 05 w8l 5 (5 pmaall b plall dga sal)
Jeae Al o 48y dbluglly asadll sild e 308 Juail
S O 1538 £l gm ALl LdAY) 593 (e QalAEY) aiand
il B ¢ oSlay (Al Boial) (B asad () ) gasm ) Com gia
S Gl Gali e 310 Jeall) (e AT B 8RN 8 i Lgid
Lot Al agially dllaiall el i) o8 of OSay L% b L

(sl s AN ol akall Bsa A Al (aSaill e Ll LLE (Guie) sl deas 63
odaall (e alae] 5 ol AL ol @Y gaal Hladl SV 5 Jasdl 5055 Cash (e dakiial)
- el Ls 87:02 «2005/6 2aadl ¢ eV Galaall 18y Aluls 2004 (usle 453 A1 et
pelly Rl Ll (g g2 g sy alll 28N Aol sl 5 aSailly 3leiall 08.05 @B (sl ©4
e 6) 1428 Ba=dll 53 25-5584 s Apanll 3l dgadl 3kl 58 e Guelal)
(2007

<y site gl all ALY 5 gail) Adis caSaill A3 sae g g e A el i chagad daal) 2 65
1190 U= €2004/2 2a=ll A iliadll 5 4y Al da glaall i dpman

74



g odall AT JAN ) o) Laa Suan B sLall) g 4841 o Ay ylaY)
Aila) i 4 g M) 9 1997 A 9 ad ) 68 JYA (1o (5 puaall
L o oall Al 1994/27 a8, O s8N (e Jo¥) Balall 4550 5 88
assadll do U e Ay sl cle jlial Al
OaiEM Al dabaidl Jdgh (e gl coaidall )l A8 gay
O e Jsll OSang Melld B (sl Ggam Vg cdalal) 4y e )
@ asail) o G Sl 1997/9 Al gl asadll gl
daladl & ginall QAN Autal o) V) Audaall Ay play) o glell Calida
Y gl o S A Ly agial) B asadl) dayd g )
ol Sl ¢ U (e o) WL el sl 488 gay ) JaISS
(e AY Adall Galddy) Al Ll 40 58 Ay alal) (o L)
o2l ) Jgd (193 ey
lall asSadl) AU sua ad o grad) £ pdall (o pady L
DA Jaadl g3 21403/7/128:0055 46/p 08, (Slall a gus sally
Al e gal o3 21383/1/17 ful B 58 ady &) 08l culaa
e jlall (adl Ay ss pasadll g ¢ o dsagsa dga Y JJA-' ¥
dSJwMJMIAMJ\‘\SﬂJ\Aﬁg\wJLQ_m SAYIRA]
g el Lala Ilia) Agal Lgd miad AN AUy cyul)
A ja Q;Agjc".ﬁﬁaﬂ\ b jd Laia liiaY) C»-'\Agﬂ 6 5 daliaa
(A grad) aUATY B 4 oY) agial) cle Jlia B axadl) Al anaa
LagSall clgall jsan Y02 cAd) o Ade AN Salall Cual Euay
Ouy ABblga 2y V) AY) pa gile e (il asadll ¢ sall
e Jawd 2l 5sl Galae G R S sldsl) (udaa
S gdsrd) Al 0 Y b L palll 1A e Xty aSall
A Jw\ Jghal) cile jla Lgia llg Aoy cle Ul B asal
‘,ﬁeas&\.“ ui\ Gjé-muéu.GJ \J\ ‘\.\J\JY\ HLQAJ\UJG i \AALI
O gl o810l udaa iy A8 ga ulls 4y 3 glad) e Gl
HEIG Galanal) plasf 4y (199 61,580 Calaal) (a5} Jath 458) gal)

e Caalai 305 8 Aldlae caSail) s g5 pde 33l ALY aal (i el desa 62
4_53 ?L\\ GX‘;Y‘ UAXMH wJ\.\r_\ }u‘)&&‘ ‘L_l‘)MM t_ly_jml?m\ Jl:qy\ jd.\aﬂ a‘)\‘))u).b
-65:0=¢2005/6 222l ‘uJF-Y\ uﬂ;.d\ ‘)JBJALAM 2004 u,u‘)l.q

73



i 8N £ pdial) Jarg ol ¢ piAl 1R (B8 2004 e st (0 9
Al bpd dal) 13 Cpadal Bygpma o pal Lally AS) A
<) kYl s clhgia Gl g dalall cldalud) o8 b
By agilBE Gl 8 aly g1 Ao aajlaY Bladl) A 5 AY)
o2y culai€) g asSail) gk AS) AN dBe ce ALEUN Gle) J Jay
Eua 2007 ple (uule (a 27 (B luaaly 2007 ple B il ghal)
S ugal) £ g pial) (o gual Ciagy ABICal) Janl) 48 gara T jua
A Al [ sail) pudagy Y Jlaall (A axtadlly Galdd) () gilall
LS alal asatl) Jlaa zlud) 39 M) Jardl de gana cagii) a8
aedle oo AL cile U araa Ay dalall 4 ginall (alddY)
3 gy ddlaiall e jliad) plifialy dlldg canSail) dda i gl assacl)
L S0cilaaddl o)
Ol B LEAY) aadll Al 8 o paad) £l W
Bl 77 a8 clad) jall B (el jSoa by e Glad) pal)
olall Jal) 4 el g Adaal) ciladl jall o383 ) il 1949
clad) jall o8 e 501 Balal) ali duny (1968 il 13 a8
Cpra BI5GB aatl) o UY) e 4l Lo Al dgaal)
e B aadll o G e LS dald dpagsal difg
oalll 13ga £ pdall amay al (e Sie LdE ce LaE AN cle jlal)
£ Y aleadil ) (531 Laa 4 000 3 gl cile a8 asSall) £ gua ga
Jea @yla gﬂ\ & gl PH&A g)&.ﬁl\ &JM\ JAX 13gd 61,3,3-@333\
27 ay Osild pdibay clldy 4 )0Y) agial) cile e g pad (sae
daa) gal) B asatl) (L& B 1994 Sl 18 fulh Liball
O pSal S e G gilal 10 alsal Gl (pad g2l g 4y ladllg
O al ) e g paldd) ¢ silal g alad) & gAY Galdd) e Gl i
agiad) & akatl) e g pdia saa B B Cilga g £1 )Y Callid) At

Ay lay) o gl dlAAuJU_IL:‘)L\A\ uas!‘\:d;\ ¢ salll j\_,;d_‘m_jﬁsﬂ\ cd‘)ué.mﬁu’_;)_,; 60
30-29 (= 19995 8l « gyl mgill i
31 o= Gl e s&)ﬂ\ c_zLH\ Gl A HlaY) 2 gall uﬁﬁi;ﬂ\ ¢ é:\fﬂ\ Alue Cracac 61

72



s A5 Cun hardiie U ga puad i) AlaSY) Al o 5 AT quilad)
Lgd Lay A ay) e Jladl Jad askadl] ) sladily) jlaa 4l g Lals
Al eyl el dldg Ayl aghad) g LA cle jlal)
0ary aeal aatl) ) s salll S gmma (S pal b 2 g
LS04 Y 3 gdad) e L (e Gilial
V) el o 8l ¢ gilal B 4 )2y 3 glal) A assaldl) Jual o
Ol (g 5iE (e 2060 Balall ail 188 g8 (a3 jla) Ao il (al 1)
Oubaal O ¢ 1972 5881 5 (2226 by oma il Ainall bl jall
$ ddal) Cluusally Ciaagly Albia) cle jUall A axsadl)
QALY e Al cle Sl JS Jadu g g Juad) 138 g ¢ Bal)
13 G W) B as8e e dhay aY) (Blad gl s Lgd Uk dalal)
Al agiall ey B cilpliia) A gy ABD) o Gl laal)
agial) dllisy ¢ 4y jlailly Asliall luwiall gan g8 Lgiag
OSEN (e 19 Balal) Cual 88 Asa) clS pd aa dadl 4y
Agall Sea" 4l o 1997 Lwd 9 pB) wijil) el
o Lot Al agial) B dalad) Clawsally ddaadl cilasgllg
Gladl o) dalad) dalaally Jati clles iy duial S
o3yl g (gadaly Alaial) e jlial) 4 guddl axal) Ja gy Wa gic
b gl A AN Jd e Allal) JAIL dluaial) 3ghal) IS ¢ ghal)
O o Cnadally duddll ddle B pal sl oyl dsd
M,..opaSanl) LB af il g Aatlaal) Ada it delad) A sall
Lgons (B aaSaill o i) ¢ oil81) Wy ity AN ddlaad) 313 o
AU A gildl) Blad) Jo il Al cl ghail) Al elll g ¢ plaaid
A Gl G paml) g pdall jlaa) A ekl oy culiad Mg
JBa Bl ce zg Al ddlad) dginadl (alAEN L san ol
G sball 559 - 2004 pd) pgeisal) Larl caSail) ) g gall)
Balaal) cuai i) g (AS) Y& ey (aldl) 2004 ale siss (e 17
Gl aball 1343 - 2004 28, 58l (e 78 Balal) Aaul 5y 4ule

Ay lay) o gl dlAAuJU_IL:‘)L\A\ uas!‘\:d;\ ¢ salll j\_,;d_‘m_jﬁsﬂ\ cd‘)ué.mﬁu’_;)_,; 59
30.-29 0= 1999¢ Ul ¢ iy yell Kumgdll i

71



plsaly DAY ase g Al o pall (Al 1997 Ll 9 48 ¢ ililly
plsal g i Ay al) juaa 4y ) sga (A g Jganal) 4l gal) il Blny)
GOSN g aladl ¢y 38N (alAE) (e il jhal s anSald o o) giLal) 12a
13) 15 Lo st (AN Ay gilhl) culBMal) dagds il L aldd)
GJ&\@@&@JJMJSJM@@HM\ KT
cile Jha ) Aty g o0 g3 138 alSaY dcliad) o 48) a3l
S paidall el 488 gay axSadl) o G 098y Ay eyl 3 ghald)
Jean Yo Al A jlie ) (aldaY) ) el Aslaid) Jgh (e
438) ga wdy Laa cld 08 cadall 3150 O Eua Crag c&lgéu'agﬁﬂ\
) ssalll o asaal) 4l jead) cilaaiaally (381 pall g GLSaY) a3
A o ¢y gadaall g AeUal) A Al G adldl )3 B ansadl)
Aol 4S,dl) qlla (198 o5 (g Lagdn asall Sl L85 Ly
MBS Lagin Adldl) £330 B AN sdda G gadaall (8 aSaa (paad

LSRN G i o

;M\j\ﬁdp&ﬂ\&y;@lﬂ‘&ﬂ\
Aads gl g Y aghal) A axgasl) )

Ghéy L@laladl ity dwd Al Jaa Jgall Cib) ga Chdlid) add

(i G (il gl) Ay 1aY) 3 glal) e Jla o ansail) o glud (gakas
aaSaill ) slailL slhaal) placd) o oy ) ) ek L ga Lgda Lila
2 IaY) A5l ary adg pa Ay plaY) gkl e L ddS
JB dlma dgs ABga o Joanl) 5 g B Jlam gLl 13
gl y s paal) £ pdall olay) 18 s 85 (aSatl) o glisy)
Ena Baniall Ay adl ol jlay) Adga I3 ) gy phal) g 58 yhalll g
Jdon gaad) sl £ g e alas) cpe A58 ey AaBY) 5 ) 59 g
s 4d) o Ade 400N Salal) Cual BBy canSal) i ) B Ldiig angadl)
488) gay acSadl) o U 9% Ay laY) 3 glad) e Slial dpudlly "
Lltie V) palddd Luwilly dualiaid) Al e gl paidal) 5l
) a8 Jilallyg @D B G sl Ssamg | s au Y AN dalad)

Al ) 53 diusiall e 5 Fusiall LY e Ul b aSat) Ails paid) v el e 8
106 U (Gl g e iphs

70



e Ao culp i) dliay cilay pdil) oda piad g clgiia gl (Al 3 giall
o) (o Al pluadll gé sladl Al 38 g, 5548l dgall g gl s
L ) (alil) daSaa Caas) a g (dy 12y cile JUall A ansall) ) e
CBlaky -l (glaty Lid - ol )8 ¢y gHAY (B a0 6 sy i Lo
iy Y AD Al o el alal) aURIL Gudg ASIA alad) AUl
G A clis Q3 GEY) plad) i Aalad) dausal) alaf A
‘5)..443\ g.‘ﬂ.abﬁ\ gA JLild
Js cul Ladie gdbga o Lilal) 4y )oY daSaal) cmal 5 a8
sha L IR B A ) aghall cle jla b ansadl) ) s gadl)
ad, cilad) jall G538 (e 501 Balal) ) Ialiia) 1994/1/18 Ful
sladll e gabaid¥) £ 3 ¥ assadl) Jayd o) 4ey]968 Aiud 13
asadll byl B Lalls (sedl) plaw (o daiey Laily Y
b asaill ¢ galll o Lalia 5asld o paall sl B 485 56Laild
5 Ga gl oaiRal) a3l A8 gay Ja g e Ay I3y 2 gkl e Sl
o siil) Jean ¥ Adl g dalad) 4 jlie W) (alAEN Al Aalatil
J\ﬁJMO\#\Y\ R L;AJ cﬁﬁaﬂ\kﬂaj@ﬂb G,ﬁﬂ‘g\ &ﬂﬂgé
(1) 33kl O G Cpa 4d) A el 57 puaay Lilal) 4 j1aY) dasaall e
Uaally 1994 Ll 27 ab; ogilaly jalall aadl) Ggild G

Oe sl Agall el i ol 8 a8l 1986/8/19 Gy ik (2 bl o sial 2y 59
Dkl Ana¥) eyl

U_IL.:\‘)A“ Lmalad) A gal) “s;am\ Jsmale dan ) ‘95‘)\&\;” Ol candl @l g g Jad o
320 «Js¥ e 3all 2001 g ¢ il

G DYl 5 3l G 4o sar ot 8l @ pliall e (3 0 8 jm <1990/7/2 Gals
LHSQ)LUJSQ_U\USAJG\]\ &b)@\#ﬁﬂaﬁﬂc;ﬂ\

M ol ) ¢iSa ;U\.a.u) . "3,_\)\3:2“ JJM\ @HSA:\M () pata Agjj dasa :@\‘) u)\:u.asﬂ‘ %) Ji),d
5alall AEN Aagdall Ay jall Aagill Hla 4y plaY) agiall ¢ Juai dls jla 279 (= 2007 el
221 =

ool daull 882 ?BJ Okl gvj 1994/1/18 @J\_’u bl ) 48 uﬁ Ll 4 oy ASadl) 56
il

il 5 5Iali2005/5/31 4da Lle (546 4l 2668 ea‘) Cakal) ‘_,’A Llal) aglayl LaSaall ) 857
:\_ws_\\ﬂ\:\.uH\ ‘Léjjﬂ\_,@)ﬂ\jé)@\M\Q?u\@ﬂ|éd\g¢nJ:\r_ dasa daa) .\J_ji ‘L’&:
Ll Sl e Ll s (14-13 La 2008

69



AaSaall iy LB @ilS Ml 5 e et )AL Gl
B age AS s ga (S LaS GpaSaal) aSa 3t ) ate A Adlha
5448 Bk alal) ¢y gAY aldd) sl g ) dde oLy
400 A gial) B assall) Jaan oA LRl slay) Al B adl)

P St Glea i) Alall slaty) g AN 1 DA e Jglitia
400y agial) A anatll agal) olamDU (3 dailly Glid g 4y 5aY) 3 gal)
ally paa (e S B igall slad¥) oy g Luai

e ) ALl AUl A Y )
caby e JUall g da Ay dalally ddaad) @iy all o
Agall juad A Clagddll e sl gy owd il g pdall
cile Jla awal asadll ) s sall) aladl ¢ o8Bl (aldEl e oyl g

Jleel o siite JUia Laiin) 305 gl (5 lacll aarl) adl 5 «CiiaSE dana 0355l ) 3 53
140 0o o0 a o AN Gudaall Cilalgial MA (e aSaill s L) Lliad 3 50

& alaill o galll gy S Gl a6 5 e 306 deaill G e ) e al ) Ly 3
sany e Uie Ll V) ¢ Maladl () sl aaSay allaill daaala Jlsal 5l o ey dilei) ciled Al
Apaal) julaall Gl 3 sadina caiall 138 (e ol Cil gl o jrall slizadll e 5 jalall el ) jall
coalll oy lal ) 8 Slaille palad) ¢ gitall Ua) d daladl (aliiY) sda Jalad o S )
Jally Gy daSae (e ola i B 8 caladl () silE) @ il caladl o gildl) el & Jaladll
Aubial Jll aSaill S al ol oalay elall o) Cus 43 £ac1983/06/21 Fm)lh slanll
Y 5 A pall elle all ol 5 g oyl ki Aals Jlsel A Gud g ple ads 43 alall HUailly
elhimy gellal) G dus alall ¢ 5l AlSaY auady (g laY) adali dxglie dal e Taie o Lexie
& iy Sl LAl Jale Baais Gasads 033 Aol dlear 1963/9/07 el s
AMalae A gumdy el o i) e S L 4l Gam L J samal) G 5laill ael sall ) aDlales
Lway 4l Dl o Gy bl AUl Lgle 5S35 ) Aaladl daliadll Gl Galall o silal
Jsall A A Ll elli e Alsiie Al g0 2ol 8 0 o5 A de by Lea (Aol il (saliay 2L yiud
daia Al Ay Lead) 8 addlly el () Cua A sall 5 ladll Axgadal dolail) Aaliall
ol Lelal e A 2 sl Cannii€) e A sl sl 5 A sall (g dajaall apSacll 3l i
4 dam AU 8 Jlall adde sa LS (alall (gl gall slaill (e L 50 e Ll s L))
o ohill S sl aSae e e oo ) aildl alaedl Sl 13l Ylee) Bl e osSy
oA ey @y 3023V (Y 1980 sibe 15 Se 2 axay g ) 1l Ak o <)l Al cile Ll
3l () ile Slata s lalatia Lo 35 agd ¥ AU b s AT dga (e 43) Cum o saall lall Ul
e b Agiaall 5 jlansall (5 98 e 306 Jasail) (e dusslad) 58l HSaT Sl3 Con gl LS dga Al
OV el da sl celioan) il Gl A€aa )8 il gn d ke dllaa (e il e 3
oS a8 gall e siias «1983/6/21 Fm)lh 3la 1083 8

68



Sl 14 g )i G plal) (o al) G e 5§ A0 ) Jalii) Ade
dmanlly Llad) 4 )ay) daSaal) cmal i b ol pm oSl <1955
alSal A il 1 e A gall Gudaal o i) g (5 9381 anddl dra gand)
51 43aY

dlaall B4 )aY) 3g8ad) B akadll ) & galll aSa (o guady Ll
Olsad LBL Al alliall Glga alSa) g gl o 4o gnad) 4y el
A By dudd ) 4 Y agial)l B asadl) (e gady allaal)
"D " ASHE (e dalial) £1416/2/3/235 ad) dnaill
b aasadl) ada o B sdlg ¢ Gajad) ae dllall daaly aia dpail g¢d)
S 3@ ) Oy Aagsall clgall o ddl AN cile jhall (2
Gy 588 ab) sl sl ulaa AN Ylee) dlly i gl A8
i ) Aassa dga ¥ Jea VM Al Gadially £1383/1/17
S8 6l Gy Legin uidi B 31 cile jliall (adl Al S ansail)
Auaady g )N 108 A8 La U Gl MAald dia gl 4S i

G £ pdall Jad o ALl alghiaY) jlu 88 ol B L
Uloial (28 Eua (asaill ¢ gall) e aladl o8Bl (aldd] aa
Banlg dpad & Lol g o) (S anSadill ¢ jad) b A gal) Ada saa
1923 sals2 26 Fabis bl UGG daSaa oo ) A g Ja
A ) Adalod) e 1 pola Lald g Lale 108 () G g 52:408 ¢la
Loy A gall 43 o381 cputiaal) cillale R i G (S Lﬁ‘m 0da g 9
Ak jdal) 48 ) 298 (2l casadl) ) g gallly paud A Glld b
da gl o) ankasll gL O D (e giliay Cua g daladl AL (e
Alay iy O Sy Vg My any e gaad) (alAED alad) paall

plSal de sans ¢1990/02/20 Ausds ¢334 Al (1567 ordall 8 Llall 4 oY) daSad) ) )3 51
Lo las 11340=-1 <1994 2321l ¢35 dandl (Llall 4y jlay) daSaal)

Calaall dadas Sl eliadll Ao <l pdia ecile JLall 4 gl Abad) Jilu sl ¢ slanll L S5 52
1210= <2013 ol saaal)

67



dle dhuay (i dll sLBY gl gl g aball 4 gil) 138 aa 430 Y)
slall asall 8 daud 8l (aidil) daSaa B anSaill ¢ gall) ada B
Lalal) 4 liey) allid Caew 1986 sl 2 il Wie
gialy Adbiall gdle e Jad asadll ) sl o UL
(A58 U S 5 g iy Led (ol pal (o) Gl g A Ay aY)
Jas 3B o i) galad) pLZRY () Cpa af My (150, R0 ay
G B A pdia UG Al plial) Sael8 oo 7 g A0 o Al (e
s Gl Jlaa B dpale Baclil A iy 5y ph oo llig (Al
Al A gal) colaleal) B axsadll G daua 0 Lalia Galdd)
O8E ol aSa oo YY) 1 Dlituly dalall GalddY) L e
(Al asal) Juaal 4y agial) g gdad AN ) V) Al
1S (gl sl oY) (e L 13 ellly dadld Q5 G g
@ oslaadl Ao Agally AN asail) jaal slall) 1da b )
Pl pal dag Yo lalla Ayl aglell Ly Al cle L)
LAY daSan Cul i g paall ALl Al e gady Wi

Jo8l) Cle jla gé ﬁSﬂ\ e s &y.'a\gad aa gé Qg\;\d}”
b aSadll Jlsa ady cudby lgalSal aaf (use @By Ay
aSlae abaid) Gl 4df o Lagads @ltd g oy 1Y) 3 g8ad) cile jlia
1972 4l 47 a8 (98N (pa 5 pdilad) Balally j Ral) Al gal) (ulaa
pladl) daSaa i gal dpdly Lol g paal) Agall Galaay (slaiall
Caffga C malll 2 uaay Ll 4y )Y dasaally MY
Jw\a\g\ .{f.hi\ gé ﬁs;m ;3933\ é.a (JJ‘ UJ:‘AS.A. SJL“é (O jladia
QJ‘Mﬁjﬂ\@‘;ﬂﬁ\@HQEgﬂ\ﬂ\ﬁﬂ\@
Cra paial) cpdal) A Ll duclieg Ay Cudad La LB gall p2a Ciliydas
dafas afa 2 (3 sally L) 39 (8 A Adpall Ll Ao
A, il dpad B 1986/05/18 fuslh Ldball s Y) slail)
OS] iy dd Aabliwd) ClpléiY) s eaxill s dadbuwall 4 paal)
pSaa Cpaaty 5 sSiall gl a3l G2 aSal) GI3 cAra (rag (381l g

(Al Aud )2 ) L) Jlaw (B cile Jliall (adl Al € aSaill ¢ plie daal) e 2aalf 50
160= <1990 ¢ Ao )uSuy) o jlaadl la oliia

66



S omudi gf Ml Al e Ldd Al cle il Jal dpasas
Add) cuad Le aad olady) 1dgd duiladl) cliuhtl) ey 470od
N 1957 dasl 10 gty salall L) 8 (A sl ciliiie) dasae
) el dgiaall 8 laaal) ¢ gilE qaa oy asSatl) B ol J gl
Gaadail) e (b ALY Ciriia g ¢ A gal) (g9 ARIAl ansacil)
SAE a1 48 a8l Aaall (giAN e 2060 Salall Al
Aix en- (uishymagl (uSy) Cilifin) daSaa odlale) ) cuad
ol ga 5 ([62]1959/05/05 gy saball iR 2 Provence
¢l paadial) plalll il La bl daSas 430 (s 4] olasy)
3§ A )Y agiall B ansail) jBa e Lagla U8 ga J4) 288 (g Y
Agiaall 8 jlausal) (5B (e 1004 9 83 (nfilal) Cilpiaiiag Sas &l
Gl Cpana GiBalad) cbalad) Jaa Gl g:m 2060 3alall g cagadll
o el Al Agall (ulaa (o paball afall G 28 5 4 paal)
dal asail) ) s sall) Ggraliicn ¥ gl 0ol o) 83 Gua (sl
b a8l A gall (ulaa aSa LS clgale £ 5lkal) Jilall
o Jlile) dala Aald 4 yd G al Adle Jd) die b ansal)
ke g pia de gana g day puad) (5 k1) Jlaa
dgall e el ) dalsal jlaa) b Agall Galae iia) B
(sdlaall g alal) AUALY) 3 SB Slalie] g canSadl) WS al ) A 4y
.@dﬂ\ﬁﬂ\d‘éﬁ d\gﬂm‘fbcﬂhubﬁ{ﬁwcg‘ﬁmz\aw\

Aok 8 Ayl abial aay b b 8 akall ) Ae) Galal¥) g gl laa o) @810 8 47
sl e T shaa OIS G de O (B el (e BB Gl A umlall 50
Ao e 5 M g Lae copaSan ) Alasll aillals (i iy Ol Ay oY) e jlall 8 Luall 4dia
Ll Uas

sl Glel aY) 058 e 1004 5 835 fialal) s SIS e Ty Hlaall 138 (S5 S8
el s e 2060 salall e b phaall 13gd oay i) (Lol aa gy el Ly g caail)
el o dalall GalasD 5om V" il b e el (15 ¢1972/7/5 &5y Aanall i )
elamill o 3l (i ey Lo se e (IS i gl 138 8 wadally s oL Ailaiall e 3liall (3ai 3wl
il (g 12y

s Al 3 dptiall e 5 Apaal) 2y Y e el b Sl dila axidl ye el e 48
2502 2011 ¢ sY) dnghall ¢y Syl e laall sliia il

Jaahall e alall Ay yall Aagill Sla o(A e Aul 2) Ay laY) ag8all 8 alaill ¢ Jlai s e ¥
25521997 SN

65



Gl oS 9 a9 Lpdary g L jlad ) (535 Laa 7 il
B A5l
pSatl) G oild jgaa g (gAY plgdd (amy il B8 pas b L
Jual Oy Hedg ) agiall B asadll Glga ) 1997 ddw 9 b,
A LAY Gl g™ Dlsad) sa Ayl agial) B axsadl) L) g gadl)
GOS8 (e 58 Balall o pliy 4500l Gl o) (ald Lals sl
Al o pali Al 1968 il 13 a8 5 paall Asal) il oY)
Ol gl mllas (e dalias i dale A g 5059 4V S ¥
OpaSaa I A LAT g asSad o) e ol e gl S gl 5 g o
eI sliia Jaydy ddy YT dwad o giad u3 Sale B
25 akall) Gl gl g akall) e\ﬁ!dﬁﬂjﬁ‘u@h&\ s sadl)
LeBal cpe A AR TN 13 o) 1 (il il L jila
) Ay agial) & axatl) ) gad el quilad) Ay o eI
Ledia Lgdiaday (5 Y ddad) Jlaa B cile JUal) o s a g i Bae
glailly Al Gl e S Gy tcle el e L S Jia
o By mra pal suay alg asadl) ) sl e Uy
oall 285 Jea ¥ o (e g aaSadl) ) ¢ sall) dles 4y Y cilgad)
46,2 94 iy duasadd ol
asSaill ) o gadll 5len (e sl (i ga 1 SEN £ Al
Aase gl Ay ylay) agial) B

Ay ag8al) B asanll Sial) lall) olai) 1 oY) 3 AN

anSail) Alla & ddala A Lilia Ui ga oo A pLRY 341 481
QSN Galddl a8 Agad) A (ab; Guac 4y )aY) aghal) B
by gl (B Whsam ) skl Gpad ) ssalll B alal)

A el Alaally sdie JUie diliaa) Ay akaill 4yl daghall o pil) el deae 43
(s Axgdall 2011-5 2aad) cdaly I aSall g Adabis sl 3 sal) Syl @l g capSall g Adabis sl
Lo ey 26 o=

1997 sle 15 & saball 20 23a]) Lpass )l 535001 1997 41l 9 5 (5 jemal) aail) o i) 44
12011 ‘\JuH\ ‘g:ubl\ ‘)SAX\ J\J ‘E_ILG‘)LIA!\ uaﬂ ‘E a‘):_'\i_g ?5‘5;"“ ‘441:_ _9.\\ HS;J\ ATy alls 45
29 u=

Jail da gkl (@ lie dul 33) () e V)5 il G & laY) S siall 8 aSadll gy A0 46
2902 2008 ¢ _nas daik dada calall (gl ol ) 5iSal)

64



g dall (Y assail) U a) Y (alAEY) o2y Ada] ade Ayl o
Ji ¢ U 13 al ¥ A oSN Aalil) e Aa B AdaY) Lgaday o
paSadll o o galll ¢ Aoy e Ay i (o gl puaiay ¢ gale s
3 gial) L;é paSadl) ) BY aguad L;é slaiy) 1A gdiga Al a8 g 41
Lla asadll 1 B G Cua dlgall Bl fasa g 4y 0y
Bdle Al gal) Balueay Labiwa 22y (o1 ) ¢ b gl) pLall) (aliaiddld
Ch 22519 Al gl Jaa ial) G AL Ba) (e 4 L Lo
sy (o (s V) 3l (A angadl) ) gad AR G (b)) cuilad)
pdgs dgalal) o) el o g calad) allall) b (b e Al o
Llad o dalal) dalaal) culis g a1 Gl B 5 sdl)
dasgs Aiaal) 3 gial) o CAlAT Lgtingaday 4y 0aY) 3 glal) o) 9 (dualdl)
asadl) A psalll S ¥ AR A ey gde alal) mllal) 5 b
gl JAS e WY S 13 (LAl Ga e pak V) el
Balaes fasay dlucall) )i a1 gl 942 AREN ol ailuad) DAY 1A aiayd
Aaa g8 A duad Jlaal) 138 B gl ¢ gilal) Baluug 4l gal)
G ) A gal) Balsws Jalia (e Alagll pLalll (S of 5 430 Eua
Al (ubesall 138 G ) (3Ll Al Lule Aalaidy dda B ay
A Gl assatl) G pdi La ) dilialyg el ey (sl s 13
CaSaa) Jlesi A JAsdl) Al A 8 o) sladlly dide
) A8 g saelually
g )Y 2 gial) B axsarl) ) gad dgall 4841 Loy 1AL 3 Y
clalia) g dallal) @ jlaiiu) g dadgall 3kl jehail ol a8
ol JSdgg CadASl A ulad pen cljlafiind) sdgd Al gal)
Ellaa; oY) (33 13) (Agal) axsadl) ) Lali oy clay pdill
) oA Al pleh e Gl G Guay Aulgal) Bl
M) aad episall sV G (0 g cauSaill g galll 3 gay J g
Al g gl 9 ¢l U3 casSaill aia raa A8 gﬁ\yﬂJJledei

daahall (o lall g Sall o caday) g g A layl o siall C’_a\.c‘)\_muﬁf_&;ﬂ\ A Caugy iyl 4
1030= 2011 ¢!

Ue 2007 Al dadal) dlealadl cile sadaall BN cé.a]h_g cliaally ¢ ﬁsﬂ\ agl yi dea 42
25

63



aasadl) e G Saa (el pal Gl die (A gal) (ulaa aSlaa
S Y 1 gég . ﬁSﬂ\ S8 e 501 alall cluaiial W8y
Letias 4881 ga o diaall 5 )aY) Jgan ade (il (5 smaall ABAY) any
CAY) Gl 6 Ladn Al G JAY) Gijall S 1) dd Lgikad
Y S ) B Jgaa W AT (S 4013 aa A Jad) 13 ol
38.&\943\ ‘ah.“ aw Wi LQJS.\.I." ‘a\é La cﬁSﬂ\
Uy oS8 al Al o (Jell (Sad o aal) ABEL dpldlly L
A )Y aghal) B ansail) ) pgalll Ao g pda s Jon il
Aalui gll g pusaily (alid) 2007 4dad 08-05 pd, QW ga S8
(B Ba J oY IR0l 4 ) aghad) A assal) el o4l g 30 4B
| 3270ailly 38 3alal L) 306 Jall) (o 3 gall B i iall
UL Allany | ki aSaill ¢ gall) (e adall A NN £ dial) i gal
Lalad)
EOl e akiad 4y 0aY) dglal) A ansaill Sial) 484l slaaY) Lii
Juad 1asa (A g 40:() gAY Aalal) (salsall (o Lganens ABipla iy B
4 i calall AUAT o geda g cdyiliall) cillalud) co 4y 10y cllalidl)
393 98 (paly Cillalid) Jugd fased anSal) ) ¢ gadl 3 )0y Al axe
L Crag eIy cile Jlall A Juadl) 365 duaadia dpilid dga
Ol Ald o o g cpLall) & dgad) ada gy oY) 3 ghad) cile Ui
gabaid) o glxie) ey 4y )0y 3 g8l cile jlia B asail) daly)
Ll Al o Juadll fam o pldie) iy Adgall el
oalddl s gal jBa fase Gl (g AT all ey Ay cligdlg
s calad) AUAL BB B Alul dpg asadll ) alad) (gl
(g A il mlladd) e sl AN ainall sl mllaall £ sana
asdy asaill alall 0 gilAY Laldd) £ gad Ba fase Gld AAE dal

A 63,_\,1‘)’1\ W| J\J m_m:d\ BY-%) 3.}.\3:1\ %J‘JZ}“ QL:;‘)L:AM @ HSA:\“ 5)LA:J\ e (G 38
1406=.2002

21 U 1993 i Al Al i3 5 pmmall 3530 (5 Y Sl i 3330 38
5584 5 dpan il 52 5ally skl AEYI Akl sl 5 Saill (alal) 05/08 A o5
2007 &l Js¥1 0518 16 Flis

250 1993 Ains A ) Al 15 5 pmmall ¢ il 3 (5 Y Sl iy 58 33 9

62



4 0y ag8al) B asanll Sial) 4881 olady) ;1 I gY) 5 84l

asSail) ) o gadll Jlen ate o o 8N () gAY plg8h Anle] (5 p
T a ol 3,9 130 ) 3y shaall ) ga¥) (e Adl g Ay IaY) 3 ghall daay
sLadli b Fernand iU b 488) (g8 asall 138 Ay 5l sall
O Judl B Jlel Ao BN ular o) padiien 50y
4 Jsil) Y La Feriere su¥ 488l caly L 36 7Sl
oy £l g (OpaSaal LALLAE aads Y Agall o) 4 plasal) (paét
Al calad) AR G o) G i canSaill Lgd o gSidial) il
g Aol g3 V) s Ll o guda ga (1985 ) (San ¥ A gal) Gy (pualts
Ao ) A8y Jgbedl) aal caady LaS (2 oAl sliial) sluadl
al Al cle JUall 8 kil ddalu cpaaSacal) e Ju o)) A gall ciysee
A gal) [ gha IS 10 B S5y g P Omalad) BLRN Lgada o 38 8
il Bl O gmbiian ¥ o) )l Ol o S aaf (A saa )
I OF Corabiog ¥ agdY gale £ lita Al Jad) GraSall
37 23ailAl plalll cilga oy

(aaSaill ¢ galll AilSa) ade B SEy AR (5 juaall 4B (e uilad
bl sl g (Al gal) ol g ety asSaldll g8 ) Al
qala g ) slall) palaidl o plaic) 4568] LaS la Ui aa)
Balally Sles clld g (oY) agdal) e e B Eudl dalad) A g
Crudaa ¢y 538 (10 108 33lall 5 (1971 aled g paall ) giall (10 172
Adail) aa (o jlady axadll o AdLaYL 1972 Al 47 A8, A
caSadl) g RS ) g paal) 488N (e JAT Guila Al Lady Lalad)
(b sl aday Al gal) (ulaa (sil8 B e (il 350 purd |k
il Y gd 0 giEl bl e 10 Balal) Laf Ay play) 3 gkal) cile lia
pSlas g (ulaall ?Sbawbaﬁi\aﬁﬂmm\ gl oly Ao g g
uh &h:\ gﬂ\ c‘iﬂ.ﬂé\)ﬂl\ 03313 ?ISA‘ OJSS LaS ‘q,-al.d\ sladl)

Laaiall 4 seall @l gail) Al <08.05 @b,y sl 8 5o B aSatll acl @ (g yad (mly, 36
- 430:0= 11 3530 (oY) Qadaall Gusnd] Al (g SA Auiliay

Gl L1y ( IV Akl ool ale A o pdiall Ll dhas rdaall (s ilaas] - 37
Jlie gyl asiall Gile e b aladl (oM gl - 2 ladey Loy 880a 2006 ¢ pan
1998 Lty ¢ W) aaall i) L) ¢ 3 A 53 IS (e 3 y0ba ¢ A 5 YY) Alnay ) g
239 =

61



poalll aSa CDAYN Jady ¥ DA olb B LEM | Ay 3 gkal)
G el L)y g kaY) asadll 4y agiell A asadl)
G osalll B Jo (i pal a g Ladiad (g LAY axsadl)
S Vg assadll ) o gall) ANl oda B 3 0aY) o aaid (ausail)
Bataall () gakally Alaalgs (Sayg £ 9 pdia s g O 91BN LilLALa g8y
o aSalll ) esalll Sl sae B CDAD b ) oAl A
b ¥l sl ki g LAY axanl) (B juaady 4 0aY) 3 ghal)
cle i Lt il g ccle il gl g8l 08 A LLaa) 5% o axsasl)
O3 pal da oS B Alh alatll el Le 1Y) A Y0 ghel)
S Lgaa SBlatiall g 4y 5)0y) 33 Agall (b (5 lay) Sl B asailly
G809 asSatl) alal £33 ok e N i sl ) sladl) C
34, AM Unca (s yhal) aa ) sladly)
Aase gl 4y a0 3 gial) B asadl) ) g galll ) g 1 AN Gullaall

A ) agiad) A asadl) Ao g pdal CDAY Gl pan
Al ALl g A8l 5 gyl o) Y callaal) 1da B mllada
pan g Jgd Bas (B g pdall JASS O ) Wiy palee O s
AL adny g Ay aY) 3 giall b anSail) B jlaby £ g DAY
agiall A asadl) ) g galll Sisa (e 488l Ciga :Jg¥) g Al
Aaxs gl 4 lay)

s Joa Aiajll il dll jo Jo cplglll) o) ) culs il
4 ) aghall B cdale dduay 4y 1Y) cile jLall B assasll 46N
Jae B Baae bl ol aa gl o qu iy gl 138 50 dald sy
Ao puldl) AN ala Jagh Gaohy e Allws Joa ealad) Sl
g8al) & axatl) A g i o guady 1 RN AN ey Y s
asSatll ) g gadl) aday sl g Gaalad) A Y B ) gacdl g 4y V)
SSCnalat¥) (el Julad b Lad g cdd) ¢ galll iy AV

425 1974 A dagdall (A HaSuY) oo jlaal) BLiie ¢ Ale] ya) g aSadll die Uil gl aaal 33
<y site sl all ALY 5 ) gail) Allis caSatll A sae g 5 e 8 e B chagat daall 2 34

119: = 200472 222 diliaill 4 sl e sleall i dpmas
A ral) Alaally ) sdiie Jlie Adlisall ASETy akaill 25 ldll degdal) o) gl alus desa 35
sV Al 2011-5 23ad) edaly Ml a5 Adaluasll 3 gall S el ) g caSail 5 Adalas sl

60



il Sl e oda W RL 4yl agsadl cle jla bk
dgdal) Glamy Sl o) LS 30, G ) Al dayla & asdy @
XA Glaig 3 dlia B g MJJ\ By hagi i Al Ay
MLA\JA.\S‘,.\SU‘:UJY\J&@ﬁwcﬂjﬂw\ubﬂh
b O slalll dadld s O Gy Lgile jliad Alygh Culu )

1ALl Sabd (353 (oa 58 4 (135 B il (g guad

40y aghadl B3N A a2 ;AU £l
\mmu\;ﬂs‘;m,&ymﬁwmtpﬁuseﬁ
P asadl) ) pgall) die da g Y A 1A ol YY) Ay el
30 g8 dasal dal ) Al 5 0aY) Bal) ¢ Lamdll Y (A ) 3 ghal)
AlAlicd Bogpma (Y Ade i) Lag (ol Laaay g A
ot Adglla e Ungyd diall cpadai gl aladl gl Jilug 313y
dBal) &) by Gaidall Cabhgal) O Cua 3244 ) die galdd) (gAY
HSA:“UJ)GM‘OQ;‘)AJ‘MG&\SSMJLAQAJA&@J‘J¥‘
agiall dpadlly Jal) 98 LaS Jgaad) el uad 40290 g8ad) B

s AY)
G ssalll (B Ay dgall 4 a apii (Pl) e QAN £ A
HSL"J\

L0y aghal) & asatl) ) pgall) aSa d)&l\ bl (e

‘_,a?asg\umgaymww\md)hu\ & e ) g2
OB caSatll aday i Jaa (AgiE (el aa g ol RE A ) Y) 2 gl
13 g lamad) 3 ila g Banha cuilS 13) el cya B pila (oS5 B )oY Al
asatl) ) s sadl) e Joa o1 ) Cli) ilaul) odgd Allaa cuils
asSadl) g ade g SV slaY) copaladl L) A lay) dgkal B
o aSadll ) el Glea s AUl olad¥l g A oY) agiall B

Al O S ¢ pua & ARl Ay oY) 2 sall e i A gt (B afadll g3 ¢ (3 ine daaa 30
1702 2009¢ sl s gl Sl 5 SN 2l Ay jlaill aSlaall Alae oy laall

[14] 254 .= <1988 dualall dasdall "5 jla Y5 (s LY aSail" (Gl gl 2aa 31

A3 0e il g e Ml 3 shaal () 98 aSall e G 1 S e

sd)saj\ Z\_JS L)"““‘“’ L):“-' :\.:.AlA sa\‘)_’ﬂs& ;\JLM:J ce.xsﬂ‘ qu— 9\.;433\ 2_1\15 ‘f’:‘“)“! ?“.u ‘_A:. 32
1997 « s_alill

59



& (A Lagda U8 (g Ol 81 glesall adB o ()8 plal) Jalay
13 (e Mo g cAdudad (2 2l ALalS dua @ cigl aY) Jal e
palaii ldiy < ) 8 MAT) (e dpansatl) Algll (iSay 4 il
e yhal) ilad g% g Aucall) i g s Liiey) uﬁ Al aiel_ay)
4 g 133 Ag gl ) dalally cdparsan) Al sl
ol Ay aBtl) ddalial) Jaad 48 g 28 JSICHY G (ha dllad g Alale
gl & ) D dpasSall Ayl G o cqibiall (e
A gy Uiy lge il o Jiad AN A8y Jhall g il jaY) alhl caliall
O OSay A sl D ¢ g g ¢ gl ansal) clliles A Lald
(gl i) g el Yl (sl B 4y graa ) kY s aay
S il 2 ) g ALl g aa L ¢ g ) 130 a5 2By
AL gal) aSlae alaf dBISH) A 408 e e e dlld Jilhy e (usSe
asatl) pliad ) Eua o Alll) (alaidll g il gil) £ 5L uini 5
da -pagadll dag o agle (palicalle cuilal) (alddd A
Ly g5 o Gabill gl Qoildlly CppaSaall dpda Lo
A o laliialy 48 jlal) @ 2 G L“,.ua\l\ Al C Jeag
29 Lgd ) jlaliin) (i jlag (Al AL gal) (i) 6B ¢ gua
agial) B akaill ) pgall) aSa B DAY Gl 1 AN qullaal)
A
ad Jlaa ¥ el ccle Jlal) calida A ansadl) ) e salll o)
ssalll O V) cdase gl 4gl) 5 pall) Auilsa) Joa MR () S ol Cuny
Aase gl Ale g pda Jga Jandl BT 88 4y oY) aglad) B ansadl) )
b ) (e clal) (e poana ) DA Gl agaig
) Gl
Ad 1) Balasy Lgdal ) A oY) 3 giad) dada :J g¥) £ L)
(s AY) dgiall 48T B ylhag duald Aoy 4 oY) dgial) aals
Ladic 5 )aY) plalll g cLad g Adleal) aghall gi 4 Lol a ghalls

da gkl (L)l Aul ) Gl yie Vs i) g oY) o giall b aSall cChu gy dual 28
2902 2008 ¢ ypan Uaily :\.:.AlA ‘?bd\ u_,;w\ ‘:A a\)_,ﬁsﬂ\ d:\.\!

Jaldas Al jo duaiall e g Agalall Ay oY) Gle jlall (8 alaill Ald axidll e 3 jall 2o 2
2502 2011 oY) Rasdall i juiCuY) cca jlaall sliia il

58



) s alll (A O gaag agdld M (g o all agd) il Alabua (35
13— agdy Ale) o) 2aa3 AN A agial ) ¢)) Cua cagishy asSadl)
o O 181 13 (A ansail) cilg) ja) ABS Jaa -t ) 50
Al Y A el g g ¢ ) sl (e age Al Le Lgiile

A s Aleada (985 Y (51 g ¢ (s lall sl ala) aaliil) Alls
A A gal) cal ol Aalad) QIaY) o Blaally w1 las 1) Y)
@13 Lgalal ) glaial) daSaall yals 3hg ANl f

U,.Jms\gum‘.mhiu.‘sa:u\ sOmaSaall £ 31 il jhaf JLadl) |

MBGALF P-\SMS\L@-IJJMDJMMLASAUJJM
oy g Aald LI anadl) dlley ¥ Cua el ) ¢ sall)
Jiati (Aaga 8 e AparSail] Aing) JLR) ¢y g1 330 il kol (S
MYcJMY\M&&J&ﬁ\M\#Yﬁ‘_A e@-ﬁ:ﬁuﬂ
w&d\wm\&wem&mmg\ﬂ\uum
B 1) ja¥) de lial) Jas f gl gall (Bl ) galla g0
o el g 58 130 L o5 S5 U g 5 e
sl Ol e el A Ll b alga) (e el g ) 3 Gl bl
26 A1} o agaity o 4gb Juall agal) 1)

Juad] ary e jlial) 4y gl o glaalS aSatl) (B adi L (3R

13 sle Ciudds dc il gld cpe ) S Agall (B an ) sl (e
G ¥ cdgle gt Al LR A8 e 4) g7 Ll oLl
27 g Juadll JA\MLHJL@.HJSAUJ\ ALY

035 g8 g canSail) il o) alATH ANyl g8l il pdudicat) 418
W\JMJﬁJ@ﬁmwu‘ubb\J\LﬁhéﬁgﬂgJ\
Ali to ALY (pe anatll Cle) o) gasad 8 Asasadl) diglt
5,88 15 3aLal) ué Unistral 4=y uﬂ\ eASAﬂ\ i) g (ac ) gdll
%c-\ﬁ\gﬂ‘b&e\ﬁa‘ol&‘ﬁ@ ‘Aw‘#cﬂacl
u\@ﬂc@uﬂau\\)ﬂ&“\ﬁﬁgﬁ&‘ MJLA.AHSA.\M

4

dandall Gle phaall la ddsall 3oladll e jlie (A alaill el cuaddl e e 26
Sua ¢1995 dag sy

Ll Aagill Sl (sl alall cld Al sgie & afad)l  adll dlue Cuaae 27
42026 200043 01

57



Ui g 23,5 AV G0 Ly Al Adlali) aad gy ausadl) (a
9 Al Jlaall Ay o (o (Al asadll Gpall julea Bae
el L;é M Lﬁl“ gi\gsm‘ Sl ‘ﬂ cﬁSﬂ\ O\Sa gﬁ M
aSadll Glgl ) Ao Gabail) caal gl) ¢ gAY
I aall) Cie) ) o b gy :‘“,.\'L:'\S\ llaall
Ae g gay AlSdi hagpd B g0 (A 5HE o) jalS ansadl) ca glaw
ey La Lga g £ geda gally (3lay La Lgda Jag ) 0 g caiaual 4 Y
Aok sy aSaal) W a gl O g e ) U Of Las (JSdlly
@ Qea¥) e gy dapdgl al L g2y A Jualll £33
Ll G A
4 I aghal) B ansatl) ) o gall) <y o AU £ Al
aalg i (galad B Ol 8 Agall A el plall) g axsal)
) Ay 430 B (G oo JgY) iR o) g cile Ul gl g
) kY B At dua AWl (ubads g3 ok b))
Cra £ g ga gy Lliiaial) gl el cile jlial) 4 gudd ansail)
o asadl) alai iy Alade dejlal) Gl kY ajle (98 aSay
24400 < Jraal) pa anSail) Ay andy Lal @lld g celialll ) ¢ gl
Aagay aSatl) il ) ) yfiad ;) AN AS g sl oY) Al 1
) 63 A a¥le gl ay) i ) 3 Gl ) daay dua
i) (e atal o L A ddla) ausadl) ) B jlaa) ey
(B Ul g Ll Lasa dpansanl) Al jauall i ¢ pudaliill) il )l
o LAIN S (g g sall G (g A crball B 2 g1 )
25.(5)3“‘
¥ B el ga g adlally galad) plall) Cilel o) sl 14 yud) 2
ah el (RS (pa Adlal) Al AL) o5 Lal £330 i) yhai Aliaiy
K1) ‘JJ*.‘?G'.’M gﬁ‘ JAS!‘ c(é.\l.aaﬁw ?‘USJ“S Ji :\,,\l@-d\

G Jsn aisal pdie Cimy ¢ a8 aSall HSST 3 e Cilaal caatl ) desl a2
el 2ea) slae) (1994 Syl 19-14 (e 48 jal) cdpladail 5 4, ylaill 4y gilal) Jiledl)

94 = ‘é:\Lua e cgg‘)l..\;‘)(\_g gg‘)\_..\ﬁy‘ ?:‘Sﬂ\ sG_,]\ _94\ Al 24

e e Agdsall s Adalal) Ay lay) ol e Jle 8 aadl) ¢ 3RS aaidl e el 2 25
21 = Gl

56



A (S B lagall asatl) ¢ LS aSal) laa) g ) Aol
DU Cua (Gl plalY) aatia ansay e e die Gl g caa gl Al
Y13 Ja aly g 20 dpansatl] Al LS g (ppaSanall LA Al
OpaSaall JLEAL Wb asatl) (g Al dipal) alf Gk o0
O Eua (lugall asadll A Y) 985 YY) I3y gl
V) 21 agdaay duaidall Aalud) & axSadl) Lgud (5 s Al A sall
il ) jalhe 48 adeldi MST lowsall assadl) o g gl ¢
sLalll ) i 4d) daa Jgl) (S Laa BaIY) Ay SLERY)
Pl g Araga £ gé AL 13 g all asalil) ) Ada g laY)
dad gal) clingll oo B alall @) il cLE Ny ) adny 4l gal)
) Y Cpalaad) AT o Ldal) clS A aa cibilat LY
Llad) N dala B o ol cimdall Cijplal) LSl e cils &) ola
A il
(il gl assatl) locald

Al a9 0 _palic &A@é@h@&\ﬂ%éﬁ\ﬁﬂ\&dﬁ
g duihag Clp) 2 g Al gal) JAN agaSa (g Cpuih g (aaSaa
iy A & grua Ayl (b gl) sl 5 Y g ok gl ¢ gAY (gpalas
O ool g Yy Agall anll) # A 3L Y (Al ¢ gilal
Al gt day o ooyg0 paly Sua I3 g plgal saly
clthaiag kY G ot Lagad g (ddl da P o )
. 222\.‘3.&3\ gé el.ﬂ‘ ?w\ bﬁ m‘
gij.ﬂ\ Al bl

¢ Aga (e ASY ARNA b jualiny il M) aadl) Y g

G o bl gl el paad Jia lhgua Bae g
slaud g aSadll fla waadg £ £ sagay Adls) )y assadll
£.541 138 g ¢ gl assatll 8Ll aga g Y 03A g (paSaall Cilpuia g

33 o= ‘égl.u e cdjj.“ c_zu\ <ld :g‘)h\;]\ J}gﬂ\ A_‘,J ?3‘5;"” 3 é_)..ﬂ\ 4:\)\;_\: Cranac 20

et Goalall (3 gaall A4S 6ol 30 Aa g plal el pall JladY) asie (Jielow) daall 2 dena 2
308 U= 2000 ¢ siie

Llad) 33 Ay el el @l piite e pally Aalall G31aNl i 3,k (g el dena 22
1802 2004 (Y daskall 52 sae dumala Jlecl 5 il e Al il

55



Lot al 13) 5 el 31 Aduay g 43l) & salll Aalal) 4 ginall (alddY) o
17,0, 93181 B8 g 48 cadal) (S g ¢y 93BN Lillia g pual any 43}
Al axsadl) R

g1 Gl hal JUay Grac aEl) 5 ) guall g Jual) ga jad) ansal)
Y gé Lﬁ)%‘é c‘a.i\d ‘am.'\,l KV YY) t‘.“lg RPN Js L;é CmaSaal)
9 aSaa JLEA) ) Goady Ja cAadla A G Y A, W dgajd
Qa3 (e JLEA) g s guadll ary al) anSatl) g agtd may i)
Ay gty Al GlplaYly o)l Baat e (paSaall (g
aSal ga g caSaal) dygh g anSaldll  (lSag (gaaill Gaal gl (gAY
G5 pgllay ald 4l gay e Al Qi gl O (Gulb
18. ab

Ae Jliall awal pUS aSaa Al gauai 1) e qglad Ay ey
G o Algall aSatl) (e Sl Ay (Glag g cidlsill JuBB ga g
Y g Alliaa luda (e (aSaa adday (Sl gal) ausadl) ()
&g pa & Y o) g8l jall assadll ailyg LgLES) g ) ) Qe
M A gal) pllas all aadll o)y LS Ao pudl Lyl @iy Jis]
(rilbns gall asSaill MR lld g o gal) 3ol Ablatial) <l eyl
O¥ il dgde all asadl) Jualiy diad o Jgall gaad gl
A Ll M,af ht.,a{\ S i e 1gIA0 Lalb aasal) 3
Aoalil) A gal) Lass ¥ g J o) (o S0 g il e
(b gall anSal) slagd

Jid (e dath g o) Agl g laliia g ik auSall (ha £ oil) 100 (55
OS5 ciling) oda il glg clgd Addial) <l ) AN o A gal) culBLiy)
19 813800 8 Jualll cilingd) oda il pla) LA 3 ey (gadall Asal
g5 sl B kY dalas e qualily ilasall aadl) g
B (s Apasatll Adeadl jw Ladaa) J8ay ¥ da lldg

asiall Jlawe (A e L) (il 4l o salll Gl saey afaill gl GG o -
30-29 0= 199945 ,alall ¢ 4y jall gl Hla iy laY)

2000 ¢slria plill g debdall el Gal ¢ (dsall (g )laall afaill ¢ al) Jioland SLE I8
148 o=

150-148 0= ¢l g se Jsall (s ladll afaill ¢ al) Jielend SLE T

54



aghd ) Olalew Cpablaiall G kYY) esal A (s LOAY) anSadl)
cQ,)ASAAS\ Gookay Q,ga c‘a..,\SAl“ u-“ ém\!‘ D gay 3)1.'\5—&5\ 3)&3\
O Badl 3¢ Basadl) cielja)y Gkl qual gl o gl QS
AGAN ALY L Guulad  Cpyais Jo gl g LAY axsadl)
BIIY) o3gd g oydiall ) Bl caSadll ) s galll B agadll 3 al)
KN
oY) axsadl) ; Ll
ST TN “.ibhsﬂuiﬁ U9 e aisal ga (g laY) asadl)
alais )l Al pagiy ) s ealll gﬁ JAx @\ <)kl By
La agadll d g asadll ) o salll £ pdall o jiy Mg dalSal
alsll OsAl paaty assadl) Gl ja) Gty (OpaSaal) jLEA)
Jody Gy gh g Buailly anSadll (e g osil) A Clialyy 14 gaadall)
calad) pURRL &I () day 438) BEY) ) gall A gildl) AaliY) & al g
A Al Clswpa cluas ol ¢ o 58l Alaidy) gﬁ Balaead) 38 o Lgud
GaY) aSadll g3 15, alatBY) WLAM B 5 S Laal o
dga Omy ald) pUall) cilin Cp (eillly M) e Blial) )
Gkl G cle el sda gl Y Aale Al gl Ay S pa AagSa
chaglly Adgal) Ay Baaly Aol L) 445 Oy cagallan (e
Lalil) dbd Gl ) B £ sarall mllay alad) mllall sa
raa B alal) plall) cile Jla b ansadl) Glld ALa) (e g cAgalaidy)
(g aY) aSatlly g JLEAY) amSanl) cp 4880 caag 13gdy 16 il
Aalad) 4 giaall Galdil) ¢ sad e ste by LaS AN QA oY
G Al Galll die ASY Qb (o jlaY) asatilly gl Y akadll )

29 = cé;\.u P s&‘,ﬂ\ c_ﬂ.l:d\ <ld :\,3‘)\)}“ J}M\ @ ?JSA:\S‘ ‘C_\..ﬂ\ A e Quaac -3
29 U= (Gl > m 4‘5_53” Gu‘ Gl A Hlay) 358l ‘E ?:\S;.:.“ ¢ @‘ﬂ\ Alae Caac 14
.30

U gl L jlaly &) sean (B Al Goob o el (g )3 i gy Aea 5 el 1
1070 iy (50 3l T 30 ¢y ool Al i 5250

31 o= Gl e sLéJ}ﬂ\ c_:LH\ Cild A HlaY) 2 gall ‘_,73?:\5;3}\ ¢ é:\fﬂ\ Alue Caacl6

53



Llad) 4 ) gleadl) daSaall 4B e (pa B % Clled (e 4ABISH Lag
Y e aSaa o Gibob (o G B3 pae Adly 104 paal)
Jualyl dlgilisag byl 5 g (A Lagha gl o) Laa JLA3L Cpny
1 BYLaall dgadi oo Ll oS 1A #1530 Qi 3 asaal) 138
cdal) ol hal) Ledlal il L@..\.ﬂ»géh}»aﬂ\ 3 ladald g Salalll) pa
Al clilad PMA (e Suaid o 5 dga g Lagda JS A O
pela Adgsl (b pabuall cildy i) Juadl (e iy patl) 138 day 9 Apessi )
ol gl 5 (5 g8 (panid] da gand) dmand) 4380 LS Hadle
A8 gl a%aa o g1 Gae Ao G Al o aad) Al
Aaidall dasadl) sl
) sall) 1Al axsatl) Gije 48 (i) pLEY (ady Lesd L
Ll dalu ¢ Jamy L 135 Gl Slad | guud (praSaa il bl
LA La Y ¢ gaSaall o)y Lasd W) Laly Y sy
L) 3 giad) (B ansadll £ gl 2 S €. Al
?.\SMUJ\ ﬁcm‘j‘u.\au—dc&\y\ das Uj‘ e.\SA.\.“
uﬁ&aﬂ\ui" i dgall Eua gy (o) ‘uSu\g 5)1.\.\;\
Ala dua (g ¢ il 3o FSMJJA{HSMU-“ ‘&‘J—‘M
gras g Al B Jglaing ial ey g-%ﬁ%&!
12 £ oda 4dlS

S IEAY) axsall) 1 1Y) 3 84l

L (e 5 (et 4 gl ae) il de gena (1952-1-3) o) 4o paall (il AaSas oS 9
397ua ‘d}\}” ;,);J\ u:)-\&\“

Sle Ll g daladl ddalul) o)s.ak_;:;\wﬁ&\)ﬂ\d;éce)m‘)(md‘»ah\mhuaa_ﬂ\uﬁj
Aaadall Sl ¢ GaeSadll elSA\ 288 ; (gaia 2l 2 S Heay Al Ll L;\Jl cal Ay il
@M‘@M‘Q\-‘g‘)‘)‘d‘?‘&‘ u.\‘)sué‘)}:u\j7ua &MJJ&Y\M‘ALJ}.‘\
seuliua‘\w.aébs} 3¢1967 222 18 Auall (b g suyw\a&@‘)}&uu;.\ugg)}d\
F) 0 de s aalls 2000 Sl sl Al ia ST i)
4602 <1996 () Andall ¢ AL ¢ A el gl 1 oSl

550 (1403 (85 s o 1998/11/20 i 5 &yl i) A oS 10

397 Ga «Js¥1 o 3l i i) el il de gana 1952/ 1/3 oy (il daSaa oS -1

3ol dagill Hla A gall 5 g8all Cile jliall 4 gual a_:}L»\.S e:\S;'iX\ Al caglia CJLA 2aal1212
490= <2001

52



s dall oY ey b Adf G S ey dild ) A ¢ 4dly
(Al @ ad e g tale (a sk alg ciph JS ol Ak 4dlsy
Al & elall) o g1l (e opdohll 48 g asadll oy
L sy g caguadily L g LA gy Auald dasas dald) B gt
plaalld cagly Lagh dlnlal (50 ol Qeillly £ E guaga
il gy Jlida (a8 & Laily (Cphll o Ly e Luald (gl
Al AT sladl digh (e ey Sdba 8 o) dila Bash
Ge dhall e LAl Al e JUal) (all Gl hal) sy A1 48, )
pud e 3l S o) padd alal 4 Cully g5 ok Bk
il 4d e e Alin g Oplll) L) o gadll (98 CpaSaall o) aSaall
apadll aa Uidy cmdle )4 gk oo cle Ul 4 gudt
Sl il DA (g T gl s A) Ay Gk o8 o) B ki
A L (ppais o A5l O el asadl) ) gl Al
aSaal) ol g £ 5l (adl 5 jall agial b g1 3 il phal S8 e aSaal)
Axle pa g aall gl 3 g{e& ey
asSall | Ul o gedal) (AL 5 ja41)
G al ALl clalgia¥) Gl (dghll) cildy pdl) ) 2 e
4y paal) (abil) dasan cd o 288 aSatll aa ga iy i o W gy
O AL dal g e guadll (all (g oh Al Adala 8 axadl)
aSlaall alal culad) yall Cilp) jaly L83 ade g dyalad) alEll) 3 )k
Gl B ade ol L Al aie g ealEl) B L) sl
Gisk 9a aSaldll o ) AT aSa 8 daSaad) cund 3) | 81 ansal)
Lalad) LalEil) 3k oo 7 g AN Aal gy e guadd) (all Al

(sl bl 2003 sl ¢ s dads aSatll 4 Gl ) sl see sl
200=

soalEl oyl KAl lac A jladll s Apadl o sall 8 aSaill dalall Ay lail) als dese dsene S
20 o= 1990

aSall Ay 5ol 3 sall <y oS Anals (358l A alapda g aSall o sedac agd 2l sany 6
1993 45, 92-3 =

40 o= <1997 B‘)Mﬂ\ Aol Aagill la cualdll ‘_‘,stj\ e:\S;ﬂ\ s?:m\‘),\\ deal ﬁm\‘)_\\ 7

Lggll e 50lall ASaY) de gene 1971/12/16 duds Al 36 il 285 &) cakall -8
22l 22 Al ¢ Aaad a8l J)sal) 50 e s Asiadl 5Hal ey B jladll g dsad) o sall el
179 0= <1972 Mol eladll dahas <1971 o sbe () il (e J5Y)

51



O asSail) byl gl B Gy gl e das LaS 21 skl i) e
Al oA asadl) WM cAd) o oy oiBl (il (e 3070kl DA
Be oo Lany 8 o Lad £135 Ja 2l anSatl) ) ¢ gallly i) Y
Cra Al gall 384N & Cila) o"13d43080 8 Z\,,ﬁus“a.'w PIRPHL]
byd g aad sie & M asadll G o) Jeadl) (gl
4588 A 314 Juadll 48 o 8 asal) Mo Gady Lah Lal M aukal
il A a3l GA) U g8 1Al o ajsm\wssq,.‘,u‘\z\
i (s b " atat Ada e B I Gh ey agdn Lid )3
gm G o iy axsanl) by o,:.m\;was e 316 Suadlf
L a8 Al e 33l asatl) o ) g oy o S8 il plal 408 330
."JJSM\M‘QQ

Giob shy clejUall awa Jilwy i) asadl) sy Gl lagy
sy 3 Uidall A o) 3_jadl agaial jly £1 3 il jhaf 4nd) Loy o Al
caSadl) pllal Lila eLiadl) (b dllly i pdiall 3l o
La) GGashall odd sadig bl (any B pLiall) ) ¢ sall) a3y B
;ﬂdﬁdﬁuﬂ&@\giwﬁﬂ\gﬁﬁlg\y¢wbﬂ
Ao Calal (@15 5 gdd dry g) 0B o aaSad dd Ly b «g) 3
o9 adaly Al asle aSay Gl ‘Zuhu.d\g? K e@{_\}ﬁd;
P palall cdgll A ) S ) s Jidy axSadl) o i Y g da guadl)
Lags 4lmaal Majig gt Sual sliad mual dua Al gall e Uil
Ga olh B AR Gl dad O jaaa (e Ay il Le e p gy
LGkl 1 ¢ sl
pasatll 4B 4 ggdal <A lal) 3 jaal)

goiil iy asaill Jaldig ‘_,.m iyl g qall G Ad)
A A U ga g AT ) adisa (e 4B § (duailad g adalail
Jaéﬂ‘ O elld aag ‘dabﬂ)ef—w‘-'@eﬂ“uﬂﬁ @) O agly
Ao aguard ABLAT) s JS Ady gl ) glgla slalall g uialid) (e

O e Gualall andll (o Galill QLI (g saiy Gt a3 4 531 08-05 A8, (o siall -2
Dl s 2007/11/30 Z)% 1.07.169 & o pill yaehall 02ty joball daall 3 jlasdl)
3994 = «2007/12/6 gt 5584 232 dpan )l 33y a1l

2007 Lud 08.05 &) 2 aall 58l (50 3075306 Juadll -3

50



ac)gilg A Iay) agial) B akadl) aggda uibaall Vb A Jgliu
Y B o8l o ) Gl i) YA (e 43 g
Ay agkall B assalil) & ggda 1) Y1 £ AN

O S AN e JUall Jad day g Allad dliay anSadl) aay
@ Jadll dalu Waag Siad ¥ Al Casal Lainy agadl)
s oS axsal] ) 5 gall) Aila) o Aa) ja Lualy dlld g cile jlal)
cala Aol plad ) s salll 099 cle Jlal) opa Lid La yadl ALy
PO y lad &M\J sladl) g 434l uh&\ ﬁg Aalal) 3{&33\
asSanll S gill) o ggdall ¢ A gY) 5 jadl)

OHE (e 1442 8alal) A asail) byl A £ pdiall G e A4
(o i hY) olathay agay UM 14dly 2011 Aiud 48 o8 st
B oan LAD o) oSa AN clejldl pladly agiel) (e S
Aa jLdia ¢y AN Ll (1 1447 33lal) Cd o Laly " Sl Jiaall
Jrdlly agiy il de jlia plad) o Gl gl clgsly ansast)
L gudl ald ¢l )" Al ansalll Ci e LaS M AS) g (adld ansa!
dagay JipBY) L) dgay aSal daSaa ddaal gy ClBAY ey
iy ald (5 paall £ pdiall Lal | ManSal gl ailey Lgob pldl)
Cual Eua (drall 13 Jaay sl e oS8 (e JSAy ansal)
2788, s paall asalll giB (e SV LS8R LB B ydlall Balal)
21\\1994 (& 16 23 Agac sl By ) 83 ) gdiall g 1994 ddud
pSalll ) e gall o Gl G g aSadl) G 4l e
Apuliay Lagiy L 28 o) il (A e jUal) (lary ol IS 4 gt
Jse e i cuils dake 4 418 dise

) G5l (e 306 Jualll i 28 jiall £ pdial) o peady Ll
135 da M sh asadll oy BN Al gl 9 asSailly Galdd) 08-05
sy g1 A Jualll daga i kY (e (AL datal 3l Gl (e

1994 4l 27 28 5 (5 paall afaill (538 (e 10 B3 Gl Y kil
49



) ssalll B Aoy dgal) 4 pa auliy (U] sa AN g Al
)

dase gl Ay oY) agial) 8 ankadl) ) o gadll s s Gl
agiall A aadll ) pgalll Glea (e 4RA Ciga 1 J5Y) £ Al
Aaxs gl A lay)

3 gial) gﬁ asaill ) poall) Jlea (e plialll Cibga ; JG g Al
4y

PP JPNCENA (R RPN I PPy 2| déyﬁ;&dlﬂ\ g Al
a2y 3 ghel)

CpaSaad) Jlesi o slall) 448 ) ¢ AU Ciaall

dg Ao jyal) G gadal) g passail) alal) o pliadl) 448 5 1 6Y) allaal)
cle jUall 5 alall asadl) asal) o slalll 48 :JsY) g Al
4,)y)

40410 dspall pie Allatial) G gadal) o pladl) 408 5 SU g il
CpaSaall i 8 o g laY) aldl) ddabu ;AL allaall

clelji & omasaadl B o gl Ll 4B o JsY) e Al
Ay 0ay) 3 ghal)

Lipally aSaal) aSa JUE B g Y ol ddala ;S g A
Aghdu)

408y agiad) A asal) Al 1 gY) Giaall
Al dmal) o asailly alaia¥) 5 pal) AgY) B a5 S
O A gS ansal) dala o ¢ gdal) Jalad o Gaaall 130 A 359
s A cpa Ay 10y 3 glally dlbaial) cile Ul & Juadl) Jibug
el asgha Jo¥) qullaal) & oLt ccullas DG ) Gaad) 12
o AN Gl daadiud S Clladd) L All )y g 4 gl g
0 jhind GG Calhaall La) Ay )oYl 3 giall & axadl) ) o salll aSa
Aate g Ay Iyl agial) B aadl) ) e salll Slen stal
4519 4 5l 9 4 1Y) 3 gBall B axail) 4 ggda 1 6Y) Cullaal)

48



o Ly 8 Lag Joll) (e LS Lyginally dppdall Laldd)
Jal Bjsaall Jilugl o g aadll mual e jUa (g
ol g Wikl g el AY) A8 (e 4y pady Lal |5 cile Sl
ae b Bal I Gl B asail) g3 ) dBL) (AdISl) g daia 3l Baall
sk ) lgda cadadl) JBY) o gl aSlaall o Al g mal) Ll
9 AUl 5 Adaall cle) il o pailly amy ol g caaSanl) U
Ade Basmy Cu AN el CilS el Jadid ABUal ad) Jy Ayl gl
galddl aal gf Adgall e AN Ayt cile 3 & Jadl ga LS
A Lk alad) () gAY

4t cle ) i1 aa B 48 ga o dilSa 23k oy 2B ansalil) 1S 13
ol g4 33 Al (Jlaad 1 gé Sl all Ay a9 oA jladl)
Gaal) 13¢s a 58 Lilea La 138 g Ay 1Y) cile Jhall Jlaa A 3y ) 6l
o3 A yuaili Uiley Alualdli 3 IS g £ gua gall 482 () i ¢ aula) giall
Ay Sl g yalail) dagadal) <l cle Jlall B ansail) e da )
2 aSalll poadagar Abladly A Y agdel) Clejlia g gled
o O (Ofiana ) £ sdgall andic cdylaY) agial) cile la
Casal) gawmdiy gyl agiad) B asadll Lale JgY¥) Gl
Al B cpadina GuaSaal) Jeed o 5 oY) aldl) 488 S
QQ&&‘L&K.\’J&AJ.’G QJM‘ @e—l‘jbg}:‘u‘ gémﬂ\ @@_.\AS‘U.‘G
Ay agiall B ansail) Jlaa B A gall cABLERY) g ey Hil)
JAd e A jall Ja duad) dlacy dadial) ddadd) ¢ oS MM e
s Al
4,0y aghel) B asanl) daba 1Y) Guasal)
A1y g A gl g A Y 3 gBadl B ansail) 4 ggda 1 gY) cullaal)
400 ag8all B assail) o ggda 10 Y1 £ AN
40y ag8all B asal) g gif 1 ALY £ Al
40y aghal) B asatl) ) o gall) <l ) yaa 1 AL £ AN
agiad) B aatll ) psall) aSa B CDAY Gl AN qullaad)
Ay
A gal) Babaesy Lgdal ) Ay oY) 3 giad) dad 10 5Y) g AL
40y aghadl B 521 Y1 4 a2l o AU £l

47



development and will facilitate the process of attracting
investors both internal and external because it is
considered to guarantee them and protect their

investments from loss.
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confidence in arbitration, and does not wish to venture
in the public interest protected by the administrative
judiciary To the great fear of the negligence of the
arbitral tribunal for public benefit, which falls on the
shoulders of the state's protection. Which necessitates
the intervention of national and legal legislation to give
legitimacy to administrative arbitration, the
administration's duty to resort to arbitration, especially
in the light of contemporary developments and the
plethora of cases before the administrative judiciary
concerning the disputes of the nodal, in view of the
nature and ease of procedures. This will serve to
strengthen the alternative means of ending disputes
away from the jurisdiction of the state. It is an inevitable
aspiration that will have a positive impact on the
development of the state and expand the confidence of
individuals and organizations in organizing and
supporting the field of rights and freedoms which share
alternative means of resolving disputes with the
judiciary and state courts. The resort to arbitration in the

field of contract disputes management desired

45



the decision of the arbitrators in the disputes of the
administrative contracts. Depending on the descriptive
approach. At the end of this study, I reached several
conclusions and recommendations, the most important
of which are: Arbitration in the field of agrarian
contracts still knows some obstacles and legal and
organizational problems, from restricting the process of
resorting to arbitration by judicial supervision, which
makes the administration resort to the administrative
judiciary in its disputes better than resorting to
arbitration As long as the arbitral award has its binding
executive form after a decision by the president of the
court issued in the jurisdiction of its jurisdiction, which
makes the administration resort to arbitration as
exceptional as long as it is not obliged to resort to the
text of the law, but restricted by resorting to the case
The administrative contract contains a condition that the
competent authority to resolve the dispute in case of
non-compliance of the parties to the contract with the
content of the contract is the arbitral tribunal. In

addition, the administration still does not have much
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Summary

If arbitration is a legal system defined by most of the
old and modern legislations alike, this system has
evolved and is no longer limited to civil, commercial
and international disputes. It has expanded to
encompass areas that were recently distant from it, as in
administrative disputes. I would like to choose the
subject of the role of arbitration in the settlement of
administrative disputes of a contractual nature because
of its scientific and practical importance. To study the
subject of the study, I tried to divide the subject into two
sections. The first part deals with the legality of
arbitration in disputes of a contractual nature, The
second part is devoted to the supervision of the
administrative judge on the work of the arbitrators
through dealing with the arbitral award and the related

appeals and the authority of the administrative judge on
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Turkey has been democratic state especiaaly from

1950 elections as the first fair and free elections with the
multi party particioation. However, it has been several
military interventions to civilian governments and
democracy in 1960, 1971, 1980, 28 February era
postmodern military intervention, 27 April military e-
intervention and 15 July coup deta attempt. So stil it is a
big need in Turkey to make a civilian nd emocratic

constitution.

The Artical very basically looks at the

introductory explanation of a democratic constitution
making in Tunusia after 2011 revolution that lead to
Arab Spring. It tryies to compare the constitution

making experiences both in Tunusia and Turkey.

Keywords: Democratic Constitution Making, Arab

Spring, Tunuisa Constituon, Civil Constitution
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Abstract

There are two fundamental mandates of the

Constitutions in most of the states. Establishing the
political society to found and stabilise the democracy
and founding state government /power and determining
rules to control and limit this power are two
fundamental duties of the modern constitutions. For a
long time Tunusia has been governed under a dictatorial
system and in 2011 with the start of the Arab Spring
social movements there has been a transition to
democracy in Tunusia. In 2014 Tunusia has been the
only successful country which completed this transistion
in a constructive way and has been succesful in getting a

democraticaly made constitution.
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A/RES/217 (II1)(10 Aralik 1948)
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The research ended with some recommendations, where the
most important one was the drafting of a recommendation
which indicates that the issue would be resolved legally and
to the satisfaction of all the conflicting parties, also the
research ended with a list of references used in it.

Keywords: Western Sahara, Tindouf camps, refugees’ rights,
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Abstract
The aim of this research is to identify the rights of refugees
in the contemporary times, through a field visit which was
undertaken by the researcher to the refugee camps in the
Algerian state of Tindouf. The research consists of an
introduction and two papers. It can be said that this research
was divided into two parts, the first part is theoretical, in
which the researcher talked about the right of peoples of self-
determination politically and economically, the international
conventions and charters that govern the refugees status,
refugees’ rights, the situation of the refugees in Western
Sahara in Algeria, the history of this crisis, the role which
was played by the international community in dealing with
this crisis, explaining the status of the European union in this
crisis, and the friendly methods of disputes settlements, the
second part includes a detailed explanation of the field visit
conducted by the researcher accompanied by 23 members of
the International Union of Jurists to the refugee camps in the
Algerian state of Tindouf in which he explained the neutral
legal status of the displaced people, their suffering in those

camps, and the services provided for them by Algeria.
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