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YAYIN iLKELERI

Medeniyet Law Review Dergisi (MLR), hakemli dergi
statisiinde, Kasim- Mayis aylarinda yilda iki sayr olarak
yayimlanir.

Dergiye gonderilen makaleler bagka bir yerde yayimlanmamis
veya yayimlanmak iizere gonderilmemis olmalidir. Makalenin
dergimize gonderilmis olmasi, yazarin bu konudaki taahhiidii
anlamina gelir.

Derginin dili Ingilizce olmakla birlikte,  Tiirkge, Arapca,
Almanca ve Fransizca makalelere yer verilmektedir.

Dergiye gonderilen makalelerin basina 200-250 kelimeden olusan
0z, Ozlerin yazildig: dillerde baslik ve 6ziin altina beser anahtar
kelime eklenmelidir. Anahtar kelimeler tercihen alana ait
dizinlerden secilerek verilmelidir. Yazilan makalelerin yazildigi
dildeki 6ze ek olarak Ingilizce 6z eklenmesi gerekmektedir.
Yazilar Microsoft Word Programinda, ana metin Times New
Roman karakterinde 12 punto ve 1,5 satir aralifinda, dipnotlar
Times New Roman karakterinde 10 punto ve 1 satir araliginda iki
yana yasli olarak hazirlanmis, sayfa marjlar1t A4 boyutu tizerinden
iist ve soldan (4) cm., alt ve sagdan (3) cm. olarak ayarlanmis bir
sekilde CD veya elektronik posta ile editére gonderilmelidir.
Yazimnin baghgr siyah ve tiimi biiyilk harf olacak sekilde
hazirlanmalidir. Basligin hemen altinda sayfanin saginda yazar
adr belirtilmeli ve soyadin sonuna bir yildizli dipnot konularak
dipnotta yazarin gorev yaptigi kurum, unvani ve iletigim (e-posta)
bilgisi belirtilmelidir.

Yazarlar unvanlarini, gorev yaptiklart kurumu, iletisim
adreslerini, telefon numaralarini ve elektronik posta adreslerini
bildirmelidirler.

Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis
olduklar1 ve bu haliyle basima hazir olarak verdikleri kabul edilir.
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Yaym kurulu tarafindan yapilan 6n incelemede derginin yayin
ilkelerine uygun olarak diizenlenmemis oldugu tespit edilen
yazilar hakeme gonderilmeden Once yayin ilkeleri dogrultusunda
diizeltilmesi i¢in yazara iade edilir.

9. Yaymn kurulunca ilk degerlendirmesi yapilan makaleler kor
hakemlik sistemi uyarinca yazar adlari metinden ¢ikarilarak
uzman iki hakeme gonderilecek ve onlarin onayr ile
yayimlanabilecektir. Eger hakemlerden biri olumsuz goriis
bildirirse ti¢iincii bir hakemin goriisiine basvurulacak ve onun
goriisii belirleyici olacaktir. Yazarlara makalenin hangi hakeme
gonderildigi ile ilgili bilgi verilmez.

10. Hakem raporunda diizeltme istenmesi durumunda yazar
tarafindan sadece belirtilen diizeltmeler ¢ercevesinde degisiklikler
yapilabilecektir. Hakemden gelen rapor dogrultusunda yazinin
yaymlanmasina, yazardan rapor cergevesinde diizeltme
istenmesine ya da yazinin geri ¢evrilmesine karar verilecek ve
yazar durumdan en kisa stirede haberdar edilecektir.

11. Makalenin sonunda makalede kullanilan kaynaklarin yazar
soyadina gore alfabetik siraya dizildigi kaynakc¢aya yer
verilmelidir. Kaynakga eserlere yapilan ilk atiflara uygun olarak
diizenlenmelidir. Yararlanilan kaynaklara iliskin metin i¢indeki
atiflar ise her bir sayfa sonunda dipnot olarak gosterilmelidir.

Dipnot atiflar1 asagidaki sekilde diizenlenmelidir:
a. Kitap atiflarinda:

aa. Metin i¢indeki ilk atiflarda:



SANLI, Cemal, Uluslararas: Ticari Akitlerin Hazirlanmasi ve
Uyusmazhklarin Coziim Yollari, 5. Basim, Beta Yaynlari,
Istanbul, 2013, s. 65.

bb. Sonraki atiflarda:

SANLLI, s. 24.

. Editorlii Kitap atiflarinda:

YAVUZ, Cevdet, “CISG’e Gore Sozlesmenin Satici Tarafindan
Ihlali Halinde Alicinin  Sahip Oldugu Bazi  Hukuki
Imkanlar”, Milletlearas1 Mal Satim Hukuku- CISG, Ed. Sinan
OKUR, Ankara, Adalet, 2016, s. 2609.

Makale atiflarinda:

aa. Metin i¢indeki ilk atiflarda:

TOPUZ, Murat, “6098 Sayili Tiirk Borg¢lar Kanunu Uyarinca
Pazarlamacilik Sozlesmesi (TBK m. 448-460)” MUHF — HAD,
Y. 2013,C.19,S. 1, s. 298.

bb. Sonraki atiflarda:

TOPUZ, s. 298.

. Elektronik kaynaklarin atiflarinda:

aa. Metin i¢indeki ilk atiflarda:



BASOZEN, Ahmet, “Tibbi Miidahaleden Kaynaklanan Tazminat
Davalarinda Ispat  Sorunlar”, (Cevrimigi) http://www.e-
akademi.org/incele.asp?konu=TIBB%DD%20M%DCDAHALED
EN%20KAYNAKLANAN%20TAZM%DDNAT%20DAVALA
RINDA%20%DDSPAT%20SORUNLARI&KimMIik=694870117&
url=makaleler/abasozen-6.pdf, (s. 8,) E.T.03.03.2014.

bb. Sonraki atiflarda:
BASOZEN, s. 8.

Aym yazarin birden c¢ok cahismasindan yararlanilmis ise,
calismanin ismi, yazarin diger calhismalarindan ayirt
edilmesini saglayacak sekilde kisaltilarak kullanilmahdir.

GOZLER, Anayasa Hukukunun..., s. 76.
GOZLER, Devletin Genel..., s. 35.

Birden fazla yazar tarafindan hazirlanmis ¢alismalarda, tiim
yazarlarin ad ve soyadlar1 tam olarak yazilmahdir.

KURU, Baki/ ARSLAN, Ramazan/ YILMAZ, Ejder, Medeni
Usul Hukuku (Ders Kitab1), 25. Baski, Yetkin Yayincilik,
Istanbul, 2014, s. 145.

Siireli yayinda elektronik kaynaga atif:

BERRY, John N. , "Educate Library Leaders,” Library Journal,
(Cevrimigi) http//www.epnet.com/ehost, E.T: 3 Nisan 2000.

. Ansiklopediye atif:

Xi



BOHANNAN, Paul, “Law and Legal Institutions,” International
Encyclopedia of Social Sciences, Vol. IX, Ed. by., David L.
Shils, w. Place, McMillan and Free Press, 1968, pp. 73-77.

Klasik eserlere atif:

ARISTOTELES, Nikomakhos'a Etik, s. 22-23.

Kutsal kitaplara atif:
Kur’an-1 Kerim, 49/12.

Eski Ahit, 1/1.

. Bibliyografya / Kaynakc¢a
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and Free Press, 1968.
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Istanbul, 2014.
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TOPUZ, Murat, “6098 Sayili Tiirk Borg¢lar Kanunu Uyarinca
Pazarlamacilik Sozlesmesi (TBK m. 448-460)” MUHF — HAD,
Y. 2013, C. 19, S. 1, ss. 293- 356.

YUKSEL, Mehmet, “Giiniimiizde Fikri Miilkiyet Haklar1 ve
Azgelismis Ulkeler”, (Cevrimici)
http://www.hukukrehberi.net/Details.aspx?id=30, s. 8, E.T:
09.09.2015.
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EDITORIAL POLICY

Medeniyet Law Review is a new academic refereed journal,
published bi-annually, in May and November, by the Istanbul
Medeniyet University Law School.

Papers submitted to the journal shall neither have been
published nor currently be under evaluation for publishing
elsewhere. Having submitted article to the journal, author
refers his commitment in this regard.

The Journal is published in English; however, papers
submitted in Turkish, Arabic, French and German of academic
value are also published.

The papers submitted to the journal with abstracts consisting of
at least 200-250 words and five key words shall be attached to
the beginning of the paper. In addition to abstracts of papers
for the language it is written, abstracts in English shall also be
attached.

Each paper should be submitted as a Word document to the
editor via CD or e-mail. Papers should be written according to
the following style guidelines:

Paper size: A4, Top: 4 cm; Bottom: 3 cm; Left: 4 cm; Right:
3 cm Text body: Times New Roman, 12 points, at 1.5
line spacing, justified, Footnotes: Times New Roman, 10
points,at 1 line spacing, justified.

The title of the paper shall all be written with black uppercase
letters. The author's name shall be listed just below to the title
and there shall be a mark to the end of the last name,
indicating  the tittle of the writer, his/her institutional
affiliation and e mail adress.

Details of the author’s institutional affiliation, full address and
other contact information shall also be mentioned in the
submissions.

Xiv



10.

11.

All submissions are regarded as ready to publish and already
proofread by the author himself or herself. The pre-evaluation
of all submissions to Medeniyet Law Review will be
performed by the Editorial Board and the the submissions that
are unacceptable on the basis of the General Principles of
Publication will be send back to the author to be corrected in
accordance with the principles of publication.

Papers approved through the first evaluation shall be sent to
one referee with the name of the writer extracted from the text
according to the blind peer review principle and can only be
published with his approval.

According to the referee’s final report, demanding corrections
from the author, publishing or rejection of the paper shall be
decided and the author shall be informed of the situation as
soon as possible.

At the end of the paper there shall be a bibliography, arranged
in alphabetical order according to the surname of the writer.
Bibliography should be arranged in accordance with the first
reference to works. Citations in the paper shall be shown in
the footnotes at the end of each page.

Footnotes should be arranged as follows:

a. For books:

aa. For the first footnote:
BORN, Gary B., International Commercial Arbitration, 2. Edition,
Kluwer Law International, 2014, p. 62.

bb. For following footnotes of the same work:

BORN, p. 62.

b.  For papers:

Xv



aa. For the first footnote:

WRIGHT, David, “Another wrong step: equitable compensation
following a breach of trust “, Trusts & Trustees, Vol. 21, Issue 7,
Pp. 825-843, 2015, p. 831.

bb. For following footnotes of the same work:

WRIGHT, p. 298.

c. For web pages:

aa. For the first footnote:

LORCHER, Torsten, “Arbitration in Germany”,
https://eguides.cmslegal.com/pdf/arbitration_volume_I/CMS%20GtA
_Vol%201_GERMANY .pdf, Access Date: 03.03.2014.

bb. For following footnotes of the same work:

LORCHER, p. 9.

d.  If multiple works of one author are to be citated in the
paper, the name of the citated work should be shortened
in the way that allows the distinction of author’s other
studies.

CHEMERINSKY, Constitutional Law... p. 76.
CHEMERINSKY, Criminal Procedure..., p. 35.
e.  If studies prepared by multiple authors are to be citated,
the names and surnames of all writers should be stated.

aa. For the first footnote:

XVi



MILLER, Angharad/OATS, Lynne, Principles of International
Taxation, 25. Edition, Tottel Publishing, 2006, p. 145.

bb. For following footnotes of the same work:

MILLER/OATS, s. 145.

HEADING FORMAT

(1)
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WRIGHT, David, “Another wrong step: equitable compensation
following a breach of trust “, Trusts & Trustees, Vol. 21, Issue 7,
Pp. 825-843, 2015, p. 831.

:Jaal) I ) ekl 2
WRIGHT, p. 298.

XX



Ay Y cladall

:JsY) Giledl 1
LORCHER, Torsten, “Arbitration in Germany”,

https://eguides.cmslegal.com/pdf/arbitration_volume_I/CMS%20GtA
_Vol%201_GERMANY .pdf, Access Date: 03.03.2014.

sdandl CIA AUl el 2
LORCHER, p. 9.
Cad dadiall QY B sl calgal cplee ) 3 LAY &3 13) 2

oAV Sl all G s 4in Sl Sy Gung Jead) sl jlaial
(gl lal

CHEMERINSKY, Constitutional Law,p. 76.

CHEMERINSKY, Criminal Procedure, p. 35.

3l s el 3 LY At calse (pe ST Laey Al Clul jall
u.\.d}d\ 48l< L_al_d\ 9 c\..a.uai

1Y) el 1
MILLER, Angharad/OATS, Lynne, Principles of International
Taxation, 25. Edition, Tottel Publishing, 2006, p. 145.

sdeall A A4 halel) 2
MILLER/OATS, s. 145.

XXi



ICINDEKILER

DANISMA KURULU / REFEREE LIST i
YAYIN ILKELERI XXii
EDITORIAL POLICY

XXiiv
4yt A XXii

AN ASSESMENT OF THE 15th JULY 2016 COUP ATTEMPT IN
TERMS OF INTERNATIONAL LAW AND TURKISH
CONSTITUTION

Prof. Dr. Refik KORKUSUZ- Res. Asst. Feyzan OZBAY- Res. Asst.
Sezen KAMA 1

aindlga b Jgal) Fa g (Al (SN (A la Y el

THE DEFINITION OF TERRORISM UNDER INTERNATIONAL
LAW AND STATES’ AUTHORITY REGARDING COUNTER-
TERRORISM

Prof. Dr. Refik KORKUSUZ- Prof. Dr. Ibrahim KAYA 17
(Aaleaitl) diad) < jlita) g cililan)
1963 Aiud Alaidl) culdMall Lid 48U i gay
IMMUNITIES AND PRIVILIGES OF CONSULAR MISSION
UNDER THE VIENNA CONVENTION ON CONSULAR
RELATIONS OF 1963

Prof. Dr. Aveen Khaled ABDULRAHMAN 26

XXii



SJM\MJ&\@M&@]JM\ éb.ﬁ'i\ 3\94.\5.4
dgallal)

DEFINITION OF DUMPING COMMODITY AND COMBAT
MECHANISMS IN THE WTO

Prof. Dr. Attar NASSIMA 76

MILITARY INTERVENTION IN KOSOVO TURKEY’S STANCE
AND INTERNATIONAL LAW

Assist. Prof. Dr. Muhamed ALI 157

UNSETTLED MATTER OF EUROPEAN TRADE MARK LAW:
DOUBLE IDENTITY RULE - BURDEN OF PROOF ISSUE

Res. Asst. Dr. Ozgiir ARIKAN 177

IS SAGLIGI VE GUVENLIGI ONLEMLERINI ALMAYAN
ISVERENLERIN IDARTI SORUMLULUGU

Prof. Dr. M. Refik KORKUSUZ- Tuba Nur KORKUSUZ 200
Ly adl 4 ) sidl) AaSaal) alSaf ¢ g (B ) 8 3al)

THE RIGHT TO LITIGATE IN THE LIGHT OF THE DECISIONS
OF CONSTITUTIONAL COURT IN THE KINGDOM OF
BAHRAIN

Assist. Prof. Dr. Marwan Mohammed MAHROUS-
Prof. Dr. Mohammed Abdullah Mohammed NOMAN 226
G 3L g ) A ) Al e 31 8 450 ) g2
u.tl.u.iY\ ‘_,J gl

XXiii



ROLE OF PUBLISHING RULES TO PROTECT THE NATURAL
ENVIRONMENT AS A MECHANISM FOR NATIONAL
IMPLEMENTATION OF INTERNATIONAL HUMANITARIAN
LAW

Dr. Elguizi LAKHDAR 276

PRE-CONTRACTUAL LIABILITY

Assoc. Prof. Dr. Umit GEZDER 308

XXiv



AN ASSESMENT OF THE 15th JULY 2016 COUP ATTEMPT
IN TERMS OF INTERNATIONAL LAW AND TURKISH
CONSTITUTION

Prof. Dr. Refik KORKUSUZ"
Res. Asst. Feyzan OZBAY
Res. Asst. Sezen KAMA™™
INTRODUCTION

On the evening of 15" July 2016, there was an attempted coup against
the democratically elected government of Turkey; an attempt to
subvert the constitutional order and bring down the Republic of
Turkey. Broadcast channels were raided and taken over; air control
towers at airports were tried to bring under control; main roads were
blocked. The Turkish Grand National Assembly (TGNA), the
Presidential Palace, public institutes under the Ministry of Interior
(such as Special Operation Commands, Security General Directorate,
police stations), and other public institutes were directly bombed and
targeted military warplanes and arms. Military Centres were targeted:
The Chief of the Armed Forces, the Chief of the General Staff, and
other high level commanders were taken hostage. Some blameless
soldiers were deceived into action with the information that they were
in a military exercise, or that they were preventing a crime.

Many citizens took to the streets; their purpose was to protect the
unity and continuity of the country, and to protest against the coup.

“ Istanbul Medeniyet University, rkorkusuz@hotmail.com.
Istanbul Medeniyet University, feyzanozbay@gmail.com.
Istanbul Medeniyet University, sezenkama@hotmail.com.
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Tragically, many such innocent citizens were mercilessly killed and
bombed". The people spilled out onto the streets to protect the national
will even though they were faced with tanks and armoured vehicles.
243 of our citizens were martyred, and 2186 citizens were injured. As
a result of this combined effort from the people and the security forces
to resist the coup, democracy was protected, and the national will
continued to be expressed, and the attempted coup was defeated. On
21% July 2016, a state of emergency was declared throughout the
country for 90 days.

In this paper, the normative rules and values adopted by international
law, the 1982 Constitution, and the Turkish Criminal Code will be
evaluated within the context of the attempted coup of 15" July 2016.

1 www.afyonbaro.org.tr/wp-content/uploads/2016/07/sikayt.docx. E.T.24.08.2016.
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l. AN EVALUATION OF THE MILITARY COUP
ATTEMPT FROM THE  PERSPECTIVE OF
INTERNATIONAL LAW

The terrorist attack launched on 15™ July 2016, which caused panic
and fear amongst the public through the use of violence, outraged
national and international peace by targeting civilians and officials.
This coup attempt, which was stated by media and the government, to
have been supported by external powers, and must be considered in
terms of international and humanitarian law?. First to be examined
will be the articles of international acts violated by the coup attempt as
a military intervention into a sovereign state’s domestic affairs in
order to bring down the democratically elected government. Then,
actions such as the opening of fire on civilians, bombing the
Presidential Complex, the Turkish Grand National Assembly
(TGNA), and the Department of Special Operations will be examined.

Even though it may happen in practice, the illegality of intervention or
meddling in the domestic affairs of a state is a settled rule in
international law®. This rule is regarded as a fundamental principle
because it is the inevitable consequence of the independence of a state,
and a principle of sovereign equality®. Article 2 paragraph 4 of the
Charter of the United Nations states that, “All Members shall refrain
in their international relations from the threat or use of force against
the territorial integrity or political independence of any state, or in
any other manner inconsistent with the Purposes of the United
Nations.” The rule stated here is regarded as a compulsory rule (jus
cogens) for all member nations, and it is impossible to agree to a

2 Emre OKTEM, Terorism: Humanitarian Law and Human Rights (Ter6rizm:
Insancil Hukuk ve Insan Haklar1), Derin, Istanbul, 2007, p.67.
¥ Miige KINACIOGLU, “Foreign Democracy: Is Military Intervention for Regime
Change Permissible,” All-Azimuth, C.1., S.1., 2012, s. 31.
* Melda SUR, Fundamentals of International Law (Uluslararas1 Hukukun Esaslari),
Beta, Istanbul, 2006, p. 110.
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different interpretation to that stated in settled international law and
court decisions”.

The United Nations (UN) Secretary General, in his report presented at
the Panel on Threats, Challenges and Change, stressed that the
“United Nations provides mechanisms to hinder democratically
elected government from being taken over with unconstitutional
measures and to protect democracy.”® The UN General Assembly
and Commission of Human Rights imposes sanctions against those
taking over a democratically elected government’.

The Universal Declaration of Human Rights 1948, Article 3 which
regulates the right to life and personal freedoms, states “Everyone has
the right to life, liberty and security of person”. The International
Covenant of on Civil and Political Rights 1966, article 6, which
regulates the right to life states “Every human being has the inherent
right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life.” This unconditionally guaranteed
right, the right to life of the civilians killed on the 15" July coup
attempt, was violated.

The bombing of the Presidential Complex (Cumhurbaskanligi
Kulliyesi) and TGNA is a severe attack against the national will and
sovereignty. According to the 1977 Additional Protocol | to the
Geneva Convention of 1949, article 51, civilians cannot be targeted by
any attack or retaliation. According to article 50 of the related
Protocol, civilian targets are any targets other than armed targets. The
Presidential Complex and TGNA, which were targeted on July 15"

® Nicaragua v. United States, 1986, 1.C.J., 14, par. 190.

® UN Panel on Threats, Challenges and Changes, A More Secure World: Our
Common Responsibility, (BM Tehditler, Meydan Okumalar ve Degisim Yiiksek
Paneli, Daha Giivenli Bir Diinya: Ortak Sorumlulugumuz), 94, U.N. Doc. A/59/565
(2.12.2004).

" UN General Assembly Resolution, (BM Genel Kurul Karar1) 55/96 U.N. Doc.
SN106/4/00 Rev. 4, 3-4th April 2000.
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are civilian targets and so, the related international article has been
violated. The places bombed are where the national will is realised
and the sine qua non places of the Turkish State. The importance of
the Presidency Office for the Republic is obvious and there is no need
to express it additionally. Besides, the importance of Turkish Grand
National Assembly for the Turkish state and nation is unquestionable.
Bombing the two civilian targets has left the coup attempters in a
weak position before international law.

The coup attempt targeted the Department of Special Operation and
Police Aviation Department that are located in Golbasi/Ankara.
Forty-two police officers died during these attacks. The Department
of Special Operation is established under the General Directorate of
Police, and it is tied to the Ministry of Domestic Affairs. This
department has the mission to hinder the armed activities of terrorist
organisations in residential or rural areas®. One of the basic rules of
international humanitarian law is that the Offices responsible for
security are regarded as civilian, unless they act in accordance with
armed forces. It is also stated in article 43 that those who are not
combatants are regarded as civilians®. The intervention to the police
violates the articles 43 and 52 of the Additional Protocol.

Undoubtedly, the bombed places in the coup attempt are the basics
institutions of Turkish constitutional order. There has been a violation
of constitutional order. The bloody intervention on democracy is
undoubtedly a “danger that threatens the existence of the nation”. On
the night of July 15" 2016, and the days following, the national will -
which is constitutionally recognised - and the principles mentioned

8 https://www.egm.gov.tr/Sayfalar/Ozel-Harekat-Daire-Bagkanligr.aspx, (Cevrimici)
E.T. 20.08.2016.
° Feyzullah YESIL, Armed Conflicts in International Law and Non- State Actors,
(Uluslararas1 Hukukta Silahli Catigmalar ve Devlet Dis1 Aktorler), The Grand
National Assembly of Turkey Expertise Dissertation (TBMM Uzmanlik Tezi),
Ankara, 2015, p. 17.
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above were disregarded by the coup attempters in a comprehensive
and organised way.

1. AN EVALUATION OF MILITARY COUP ATTEMPT
FROM THE PERSPECTIVE OF THE 1982
CONSTITUTION

Specifically, in the context of the 15" July coup attempt, Article 120
of the 1982 Constitution should be examined. In accordance with this
article;

“In the event of serious indications of widespread acts of violence
aimed at the destruction of the free democratic order established by
the Constitution or of fundamental rights and freedoms, or serious
deterioration of public order because of acts of violence, the Council
of Ministers, meeting under the chairpersonship of the President of
the Republic, after consultation with the National Security Council,
may declare a state of emergency in one or more regions or
throughout the country for a period not exceeding six months.”

Within the context of aforementioned abominable attack, the reason of
a political depression, like insurrection, terror etc. is significant.
During the time of this depression, it is the objective to form a foggy
atmosphere so that constituent elements of the government can be
targeted, and the rights and freedoms of citizens deprived™. Therefore,
there is a valid reason to declare a state of emergency under such
circumstances. This is because the Council of Ministers (CoM) had
announced a state of emergency for 90 days from 21% July 2016,
0100hrs.  This decision was made by the CoM, chaired by the

19 Brgun OZBUDUN, Constitutional Law (Anayasa Hukuku), Yetkin, Ankara, 2005,
s. 345; Selin ESEN, State of Emergency Regime in Turkey and Comperative Law
(Karsilastirmalt Hukukta ve Tiirkiye’de Olaganiistii Hal Rejimi), Adalet Yaymevi,
Ankara, 2008, p. 39.
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President, and on the recommendation of the National Security
Council.  After the declaration, it was published in the Official
Gazette and ratified by the TGNA. A state of emergency was
declared across the country as a part of the constitutional procedure.
It was also notified to the Secretariat General for European Union
Affairs by including measures, reasons and its duration within the
scope of a state of emergency.

A state of emergency is one of the crucial subjects at the heart of
constitutional law and consists of three different types. The first one
IS a “Constitutional Model” which is seen in Turkey and the other
continental European countries™. In this system, there is a provision
on a state of emergency in the constitution, and a government may
declare a state of emergency on the basis of this constitutional rule.
The second system is a “Legislative Model” which is implemented in
the United States and the United Kingdom'2. When there is a state of
emergency, a parliament extends powers of the executive by making
laws in this system. The final system is an “Extra- Legem Measures
Model”™. In this system, even if there is no legal procedure for a
state of emergency, a government may take precautions which are not
contrary to fundamental principles of government.

A state of emergency is an exceptional situation under a temporary
system of rules in order to deal with an extraordinary period. It is not
possible to govern under ordinary laws during this period. However,
it does not mean that it is an arbitrary period. In democratic models, a
state of emergency as stated in the first two types above (a
constitutional model and a legislative model) must be based on valid
reasons.

1 ESEN, p. 26.
12 ESEN, s. 29.
BESEN, s. 31.



In the 1982 Constitution, there is “Extraordinary Administration
Procedures” as a general classification. Also these procedures
include three different levels which are: states of emergency, martial
law, mobilisation and state of war.

As known, a declaration of a state of emergency is a precaution to
protect democracy and the rule of law when there is a grave threat
against them. A state of emergency can be viewed as the quickest
treatment of a disease. It is a bordered “legal order” which is outside
the ordinary legal rules. As mentioned before, continental European
countries and Turkey adopt a constitutional model when declaring a
state of emergency. This is because there are specific rules on a state
of emergency in Article 15 of the European Convention on Human
Rights, and in the 1982 Constitution**. The 1982 Constitution, Article
119, includes a declaration of a state of emergency due to natural
disaster or serious economic crisis, and Article 120 regulates a
declaration of a state of emergency due to widespread acts of violence
and serious deterioration of public order>,

Article 15 of the European Convention on Human Rights is about a
state of emergency. It provides that, “In time of war or other public
emergency threatening the life of the nation, any High Contracting
Party may take measures derogating from its obligations under this
Convention to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with its
other obligations under international law. No derogation from Article
2, except in respect of deaths resulting from lawful acts of war, or
from Articles 3, 4 (paragraph 1) and 7 shall be made under this
provision.

¥ Biilent TANOR, Necmi YUZBASIOGLU, Turkish Constitutional Law according
to the 1982 Constitution (1982 Anayasasina Gore Tiirk Anayasa Hukuku), Beta,
Istanbul, 2012, p. 413.
> OZBUDUN, s. 344,



Any High Contracting Party availing itself of this right of derogation
shall keep the Secretary General of the Council of Europe fully
informed of the measures which it has taken and the reasons therefor.
It shall also inform the Secretary General of the Council of Europe
when such measures have ceased to operate and the provisions of the
Convention are again being fully executed.”

Article 15 of the 1982 Constitution entitled, “Suspension of the
exercise of fundamental rights and freedoms” states, “In times of war,
mobilization, martial law, or state of emergency, the exercise of
fundamental rights and freedoms can be partially or entirely
suspended, or measures may be taken, to the extent required by the
exigencies of the situation, which derogate the guarantees embodied
in the Constitution, provided that obligations under international law
are not violated,” and regards restrictions on rights as consistent with
the constitution, unless obligations under international law are
violated.

In this context it should be noted that the declaration mentioned in
Art. 15/3 ECHR has been utilised by Turkey. At this stage, the
important point in terms of international law is whether the state of
emergency declaration has been made against “a danger that
threatens the nation’s life" or not.

To accept the existence of “public emergency threatening the life of
the nation” mentioned in Art. 15/1 ECHR, the existing danger must be
actual or imminent. “A threat to the life of the nation” means having
much bigger and important emergency problems than small scale
unrests, inner conflicts, or suchlike problems®. To be able to talk
about a public emergency threatening the life of the nation, we should

* M. Semih GEMALMAZ, A Distinction between De Facto- De Jure in the context
of Supranational Standards of State of Emergency (Olaganiistii Rejimin Ulusal iistii
Olgiitleri Baglaminda De Facto-De Jure Ayrimi), Miilkiyetler Birligi Vakfi, No: 9,
Ankara, 1990, p. 224.
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look at the “Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political
Rights”. Hereunder, a threat to the life of the nation is one that:

“affects the whole of the population and either the whole or part of
the territory of the state; threatens the physical integrity of the
population, the political independence or the territorial integrity of
the state or the existence or basic functioning of institutions
indispensable to ensure and protect the rights recognized in the
Covenant.”

The European Courts of Human Rights also defines this threat in the
case of Lawless v. Ireland as:

“an exceptional situation of crisis or emergency which affects the

whole population and constitutes a threat to the organised life of the

community of which the State is composed ™'

Also, according to the ECtHR decision in Denmark, Norway, Sweden
v. Greece, a public emergency should carry the following conditions:

“(1) It must be actual or imminent,
(2) Its effects must involve the whole nation,

(3) The continuance of the organised life of the community must be
threatened,

(4) The crisis or danger must be exceptional, in that the normal
measures or restrictions permitted by the Convention for the

" Lawless v. Irlanda, ECtHR, 332/57, 01.07.1961, par. 58.
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maintenance of public safety, health and order, are plainly
inadequate™®”.

1.  ASSESMENT OF THE COUP ATTEMPT WITH
REGARD TO TURKISH CRIMINAL LAWS

National military aircrafts, tanks and guns were used in the bloody
coup attempt of July 15™. This attempted coup was to replace the
elected government, removing, blocking and replacing the
constitutional order with force and violence; removing and de facto
restraining the functioning of the TGNA with force and violence;
removing and de facto restraining the performance of the executive
branch with force and violence. These blameworthy actions fall into
the scope of the most serious crimes with regard to Turkish Criminal
Code (TCC). The TCC prohibits these actions in its specific
provisions. The fifth section of the forth chapter regulating “Crimes
against the State and the Nation” of the Second Book of TCC is
devoted to “Crimes against Constitutional Order and Its
Performance”. The actions of coup plotters constitute crimes set by
Articles 309 (Contravention of the Constitution), 310 (Assassination
and Attack against the President), 311 (Crime against the Legislative
Organ), 312 (Crime against the Government), 313 (Armed Rebellion
against the Government of the Turkish Republic), 314 (Armed Crime
Organization), 315 (Supplying of Arms) of the TCC.

Article 312 of the TCC states as follows:

“Whoever attempts to remove the government of Turkish Republic or
restrain its performance partly or wholly via force and violence shall
be punished by aggravated life imprisonment.”

'8 Denmark, Norway, Sweden and Holland v. Greece, ECtHR 3321/67, 3322/67,
3323/67, 3344/67, 05.11.1969, par. 153.
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As it states in the explanatory text of the article, the aim of this
provision is to prevent the build-up of force and violence and such
movements orientated towards the removal of the Cabinet, which
holds the executive authority and duty according to Article 8 of the
1982 Constitution, and thereby the government which represents one
of the three elements of sovereignty’®. Yet the explanatory text
reveals that the legal benefit protected by this offense is to assure the
continuity of the performance of the government in accordance with
the 1982 Constitution and laws®. The expression “removing” in
Article 312 means dismissal of the government, and “restraining its
performance” means breaking down or deactivating the govemment21.
The expression “via force and violence” refers to any other means
other than those projected by law for the takeover?’. To commit this
crime, it requires the use of as much violence and force as necessary
for removing the government or restraining its performance - partly or
wholly?. Certain exceptional takeover methods which do not involve
violence or force are disposed by the 1982 Constitution and they are
legitimate. Any real person may be the perpetrator of the crime.
However, in the case where there is a criminal organization for
committing the crimes against constitutional order, the application of
Article 314 of TCC is implemented®. Paragraph 3 of Article 314

9 jzzet OZGENC, Turkish Criminal Law The Gazi Comment- General Provisions,
(Tirk Ceza Kanunu Gazi Serhi- Genel Hiikiimler) Seckin, Ankara, 2005, p. 1102.
2 Sami GOREN, Turkish Criminal Law numbered 5237: with Explanations and
Case Law in the light of the Latest Amendments (En Son Degisikliklerle Agiklamali-
Ictihatl1; 5237 Sayili Tiirk Ceza Kanunu), Yetkin, Ankara, 2012, p.1539.
2L Ali PARLAR, Muzaffer HATIPOGLU, An Interpretation of Turkish Criminal
Law (Tiirk Ceza Kanunu Yorumu), Seckin, Ankara, 2008, p. 4196.
22 Abdullah Pulat GOZUBUYUK, Turkish Criminal Law The Géziibiiyiik Comment
(Tirk Ceza Kanunu Goziibiiyiik Serhi), 2" Vol., Kazanc1 Hukuk, istanbul, 1988, p.
199.
2 PARLAR, HATIPOGLU, p.4195-4196.
% PARLAR, HATIPOGLU, s. 4195. Ismail MALKOC, Turkish Criminal Law with
Explanations (The Latest Amendments and Case Law (Agiklamali Tirk Ceza
Kanunu- Son Degisiklikler ve ictihatlarla), 4™ Vol., 2013, Ankara, p. 4810.
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makes reference to Article 220 of TCC disposing the crime of forming
a criminal organization:

“The provisions for the crime of forming a criminal organization are
applied for this crime too.”

The crime of armed crime organization can be committed when there
are at least three perpetrators. This crime is differentiated from the
crime of forming a criminal organization in Article 220 by
involvement of arms.

The actions perpetrated on 15™ July involved more than one crime
against the constitutional order and thus the joiner of crimes comes
into question.

“In case that any other crime is committed while committing this
crime, also the related provisions of these crimes are applied
separately” according to the paragraph 2 of Article 312 of the TCC.
The explanatory text revokes that it is likely that the offences of
murder, injury (including aggravated forms of the crime), damaging
public property or damaging property of third persons are committed
while committing this crime. Paragraph 2 of the Article rules that
these crimes shall be separately punished®.

Furthermore, the Anti-Terror Law (ATL) requires aggravation of the
punishment of these crimes. The crimes against constitutional order
are labeled as terror crimes by Article 3 of the ATL. More
specifically, the crimes in articles 309 (Breaking the Constitution),
310 (Assassination and Attack against the President), 311 (Crime
against the Legislative Organ), 312 (Crime against the Government),
313 (Armed Rebellion against the Government of the Turkish
Republic), 314 (Armed Crime Organization), 315 (Supplying Arms)
of the TCC are terror crimes. Imprisonment and judicial fines for

2 OZGENC, p. 1101-1102.
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these crimes shall be aggravated according to the Article 5 of the
ATL.

CONCLUSION

During the coup attempt of July 15" the fundamental institutions of
the Turkish Republic were bombed, 243 people were Killed, and 2.186
were wounded. It is obligatory to admit that this bloody attack against
democracy is a danger and a threat to the existence of the nation.
Besides, it is clearly stated in the preamble of the Constitution that:

“The absolute supremacy of the will of the nation, the fact that
sovereignty is vested fully and unconditionally in the Turkish Nation
and that no individual or body empowered to exercise this sovereignty
in the name of the nation shall deviate from the liberal democracy
indicated in the Constitution and the legal system instituted according

)

to its requirements.’

As mentioned above, public buildings, the Presidential Palace and
Complex, and the National Assembly Building were amongst the first
places, and civilians were targeted by heavy weapons of the National
Army. The right to life, and obligation to not to harm civilians under
the protection of international treaties were violated. These actions
constitute many of the crimes against national order, as well as crimes
against the government. In this context, this coup attempt harmed the
absolute supremacy of the will of the nation; is contrary to
international law, the 1982 Constitution and the Turkish Criminal
Code.
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THE DEFINITION OF TERRORISM UNDER
INTERNATIONAL LAW AND STATES’ AUTHORITY
REGARDING COUNTER-TERRORISM
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Abstract:

First of all it needs to be stated that despite the considerable amount of
documents prohibiting terror, a single document referring to the notion
of terror directly does not exist. However, the 1937 Treaty sets forth a
framework determining the concept of terror. It is also worth noting
that a freedom fighter of a country could be regarded as a terrorist in
another country. On the other hand, states have the authority of
counter-terrorism in order to protect their existence. What about the
limitation of this counter-terrorism? Actually, many institutions are
involved with this matter and it relates to international human rights
law. A detailed definition of terror needs to be made and a framework
of terror needs to be set in order to prevent the free movement of
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suspects involved in terror actions and also to delineate the limitations
that states have to comply in counter-terrorism.

Key Words: terrorism, counter-terrorism, human rights, definition of
terrorism
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0OZDAG, Umit, OZTURK, O. Metin (der.) Terérizm incelemeleri; Teori, Orgiitler,
Olaylar, Asam, Ankara, 2000.

2 BASEREN, Sertag ‘Terdrizm: Kavramsal Bir Degerlendirme’, Umit Ozdag ve O.
Metin Oztiirk (der.) Terérizm incelemeleri; Teori, Orgiitler, Olaylar, (Ankara: ASAM,
2000),
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* LAOS, Nicolas K. “Fighting Terrorism: What Can International Law Do?”
Perceptions, Cilt: 5, Sayi: 1, 2000, s. 205
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® Convention for the Prevention and Punishment of Terrorism (1937).
® Convention on Offences and Certain Other Acts Committed on Board Aircraft
(1963), Convention for the Suppression of Unlawful Seizure of Aircraft (1970),

Convention for the Suppression of Unlawful Acts against the Safety of Civil
Auviation (1971), Protocol on the Suppression of Unlawful Acts of Violence at
Airports Serving International Civil Aviation (1988).
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Immunities and Priviliges of Consular Mission Under the Vienna
Convention on Consular Relations of 1963

Craa ) e A bl o
Prof. Dr. Aveen Khaled ABDULRAHMAN"

Abstract

Consular Mission institution of the State, requires carrying out its
tasks to fully granted immunities and certain privileges, and passed
the Vienna Convention on Consular Relations of 1963 enjoy consular
mission immunities and privileges, the goal of which is to secure the
performance of consular functions to the fullest, and the right of states
to exchange consular relations is not the exercise depends on the
subject to the right last linked to sovereignty and eliminates not to
impose the will of the state to compel it to other countries and the
exchange of consular relations with it Consular Mission immunities
enjoyed to perform its functions well and include consular mission
headquarters immunity as it may not be the host country related to
violations of the mission headquarters, but an exception to the
inviolability of the mission's headquarters does not include only the
buildings occupied by the consular mission while doing its job and
does not include the venue of the consul and the host country to
protect them from any attack, and also consular documents enjoy
immunity, the consular mission and enjoying certain privileges to
perform their work and include a flag-raising and the logo on the

* Gl A ) sgan— (B adl (i ) oS Bl 980 Aaala Al a glat g ) 938N AS — doLasa Sl
, University of Duhok, aveen1998@yahoo.com
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consulate and subject flag-raising certain protocol rules frequently
regulated by the internal laws of States, and also the privilege of
freedom of messaging and communication, and the right to
communicate with the state

Key Words: consular, mission, vienna convention on consular
relations of 1963, immunities

dadial)

(S Yo 38 gall A gall Cilisns 5o (10 A 50 Apliaial) Aarl)
Aima ) el 5 lilas Lgaie JuSY) 4 gl e Lealga Lgal
aall AR (e Lgamy ) jliia) g liliand) sda & j3) 28
e s Alalaall Juas e Joall e e A Lpiany g 50l
Aaud Aleaml) culaMall Lipd d8les) < a1 38 5 ¢ Jially dlebaall (b
& L5 il ey Clibiaall dlail) Al 2idi 1963
Cpaleaidl) il gally Aalad) ol el g clilaall e Jiiue b
JS Al @l i) g Slileasl) Al&a) 38 jaa Jagoiil el
13 s ga ol eyl s cillaad) ol (e Cangdl 5 clagia Baal
CASY aa sl e dliawl) catld ol

Gl sl 8 Caadl Al 53 GUai aaa ; Gl (ks

Aaloaidl) Fiadl gy aiati ) Clilias 5 <l kel & gain 5a Gl 50

0 Cela Ll 8 g sam el 138 dd a Jiay i) Uail

27



cililas Alai o) @ (e 1963 dind Lloaidl] il L 480
Abeail) Al dalal) ¢l el g

ALY ary e LlaV) 8 Caanll AlSEe (S diagd) Al
1YL Aliatalle

$lad a5 daaal Lo g Aoliaiall Liaidly 3 genialla -]
Al il Ball A0S 5 Apaddl) Ladlall 3 5an 2

A8 oy Aleail] Aadl A giaall LY 2505 o L3
Cialoaill CilEdall Liyd

P AV Caliall JMA e Eanll £ suia g Ll 5l Cual) AdSn
Leila M (3l 5 deail) Bad) dable - oY) anaall
bl Hiadl G sieal) Cllaall — A Cinsal

Aolaiil el A giaad) 5 gal) 5 <l SLiel) — Callil G sal)

eibada gual g dulaiall Anall dala 1 sY) Eaal)

e daliaill Diadl ale Caanadl 138 JDA (pe J gl (o gus
o) g8l aa) g dplail) L) oLl 8 Cans Al Ledy i DA
bl Lell dadaiall 2o gil) b G Al Leland dadaidll
r Y apnill 88 g elly g Ll (il

28



Llatal) Lagd) ciy 23— ¥ allaal)

aleally o 683 Al gall Cilisn 9o (0 dsnn e (A Aaliaial) Aarl)
Llad S5 o Jatd il Lend p AlaB Al o) Joail Ledd
ek e Tl 13 ST eal) g 138 g ¢ Leaid 0S5 Ll

3 dgliail) Cliad) ~li) e Caliag laill ) Al
3 pilie Jasal 181 ga il g0 G Auliaidl) CUENA) (LSS
g Al A gal) 5l (o Aalail) Clin) ~ L) L) D)
o8 S o UL BUEY) 5 Lead) sl jaa 8 asall auza g
(1) WlbaSlia (a5 izl

O e 2 e ga Aaliaiall lEMall Jality Jeall 3 o))
oy (a5 5wl a5y AT B bled e o i 5 45 las
CEMall Jalis gl g s yal A ga e Ladd a2l )l (a4
il ALl ] Ui A8 028 55 La 138 5 Lgaa Auloail)
La b ay Jsall o leaisl) Dl gLl 1" e jai
Gl 50 G Al ghall Bl (L) o) e Szl ¢ (2)" Jaliall
lad ol Lo dpliaisll BBl L Ao Legin Liia (88 ¢ Canaly
am ¥ e a laill algall o) Slie) e elldg celld Gt e
Lo A 50 -l (18 135 5« al 51} L sgiba (o Apnila shiall aleall (ya
Y dule sl ClBle Lgna 2 (Al A g ol i 8 Aplaid diny
3aalas die (3 yha o Adpiadll A gal) A8 ge e L] genn o iy
Jon 38 Aula shall lENRL Leialdl 2 s ald e clagin Llaid
Jsanll o a0 La g daliail) ClEdal) oL o Lagdd) 5 Liaa
29



g8l  Zinl) L) (S o Adnmall Al gall 68 o e
(3) Sl

MJﬁJ@&\SthJJﬁ@G&M‘MU
2 Ol oghia

Lo

OB e Jiali gty A gall B Jidy g ) jedaall-2

¢ (4) Balew (pe A gal) 4y e Lal dais ga () jedaall (j)2a g
1 Jsall Ll ¢ Lgialpun 5 DNl (e @l (3l 12gd Ledlariiaal
Lo 5 Alaiill Bl A jlany Bale o 58 S8 duadlall byl
doa LA Ll gy dpa gl ol dsaladl A gall 65 3) e
Lo cllia (S alle = lall 8 Ll e Wil g0 mllias dile 5
Ladlal) 3abacd) 13 A gall 3ay g ¢ il gall (o Lo D A ey
S ) g dand A1) Hadll A1 gall La) Aliaidl) i) Jugios o)
GEal) Lgia g Aua JAD) GEal) A jlas A LELY 5 3
s jlany DU 4 3 yall Ao Sall oL o 3acldll 5 dplaidl)
Jsall 5 srae Juiin 5 dpliaid s dule sl (e Ao Hlall ClEM)
o el 3l a5 ¢ liaidl) cul A agie Jualidll e s 5 5AY)
3alall (A (e 28 2005 dand sl sivall la 401 508 4 g
O pazy Ul Aalas) ddalud) o e 434 (110)
Juiaill 5 Am HA) Al ans )y Lgia s 4yl cilaliaiay)
e dale gaby ol e IS o) (e (115) 82kl (8 o ¢ sl sl

30



e (e S8 Aalany) el 4y jeasd) cibaliaia!
Gladlall g i) 8 dedaiiadl e cildadlaall g a3V

i Uailaall g al8Y) ¢ gila) gl 4 o) oY) () 53 3K Jiiall

28 sl o) Cptibd) Guaill e W Gy g ¢ aal8) 8 dadatial)
calaiy) Gllaldl Glaliais) pasll g paaill as g e das
dakaiiall ye cldadlaal) 5 aEU <8 Glalaid¥) (o 85 g
Oms sl e (121) 3lad) (i 58 5 AT G slan g ¢ oall) o
Gl il 8 L (S i 3 Gal) caldailaall g 283

¢ Led Ao Laial) 5 48l () 5 5l dailial 4l shaall Sl

Ol )5S all) 3o (e ) W ey (aa geaaill 020 il

b bl 5 AV o selaey Lo (a5 4l &) S5 0l L s

Lol Aot iy oLl Lgiana (as s AY) adlEY 5 J sl

Lgie JS Ladind 31 (saalad alal) saaleiall Jall ) daesilly
psle shal) dm LAY ClEMal) ds laad 4 gall Lginad o LeailSy
G al Lo Lgie JST s 3y oV 5 bl g 50 bl
(5) Al e

Lelant daliiall a0 g8l g dpluaill) dingd) L) - AGD Gullaal)

dipaall Jsall 488 gal laiill Ciling) oLl auzady
Ali 38 438) gall 238 5 Lgnal ) Ao ALK Balud) dalia b jliicly
Alia o)) V) liaidl) clEdal) dald) e 48 gall po a5 b
e L) & guage & 35 VW ) doliail) 8Nl oL Ll 2y Vs
CESRl) A s YA 038 (e BaY g ) Cliaddl
Lagd pilae (e (ol sall 2881 ga e (anialy () Apusle 5L

31



e iy ¢ Lgie Al ghaall el WY g5 ) bl ClEMall
Led liai Culing ~LE) 3 3aY iy 8 LaaDIS o) il gall (g
daalall 7 ja Bhlie 5l (e b Azl A gall ol )
Ll san llh o 3l 3 L) (e Alihiee Dlaa g JSIS 5 Asuldl
(6) A5l o34 438 5o o

3aa3) (s 2S5 Le dpleaidll D Ui 4815 Cuianal 38
A gall 4 yray oy Lgnaliaial 3 yila 5 Lgdia ja s Aplaidl) el jia
528 gall A gall oy Y 4dl g (Aliinall A1 gall 48] ga day g 524 gall
L) Galiaial) da a5 D) i 82 Jiand () ¢l yal
(7)( Aliiasal) 4 5al) 488) oy V) Aliasll

Alioaall Jgall (o Al 5 Ay o 488) 50 J g (0 Y
A 5 ¢ W jae g la (S Al dliaial el ()5S (iSa il
Tl Y 5 480 sl sUne ) L pa coimg ) lall g ol Ligs
A pall i) S ¥ S 5 imd ) 3 Ll LAY Sy L
S Y s Al S S A gl Cad 138 (AL
Alaill Ll jia g ana o Jpaldill ary alla Alsiuall 4 5all
Alaid ¢ Lliai 45 ¢ Alai ¢ dale Llad 4 da Leia 3
583 (51 s ol Ll i) Al 4 jua IS 5 ¢ Gy jad
(8) Aliiesal) ) 5001 481 50 e J poma)) Gansy ) Y Y

e ddnzaal) A sall dapall 488) gall Tase 2S5y prana sl 128

il e (i 3 48N 45l Al Ll ) e dlaill L)
4880 gy V) Adpuzaall A gall ozl ) 8 Apliaid Liny oLl Sy V"
b Tase ae ae Sy 43 5 ) ) e Taall 13gd 5 ¢ (9) " A ) el

32



e ALl salud) A A sall (B Tase 4 Jsall o Al (salaa (g
e Ball 1) Ldlarind (& Couani Y 0 Lo il pa Lgial
(b yig Ame dihaia gl dae A& Cliliai ~ L) Jsall (s

(10) 1y ) Sl (550 Jially 5 AV A sal) Alalas

Juial (b ) 4 sall Bag 43l () gl ol ) caaly
34l Cuiad j Ladie La gy Calad LS dipna d8lata A uils) Jualid
Ciaval Gl g 5 Aia 8 dial Gllia 2all ~lad) 4 5k
Al o gk dleal) Aalil) (e cllia 5 ¢ lail gy daiale a2y Lo
bl L) e aall ) Jsall xdxi 38 Aigma 4y jSise 5 kel
dagl iy Glaliall sl g lgnal ) 8 disme (3lalie 8 4yuaY)
8 L il Juali® (i (1871) ale Lilall uuad y @lld Jlia Lgia
any oLl Lol day by ) g Caucad g ¢ (sl gl SV
65 A Vs llia 5 ¢ A8 A & A ) cllail)
Led ol disne dpuinl Al g il () A Lgia ) Aduaall Al sall Lgod
o2 ()l Y Aaba®l o) Al ol Lgpal ) (e Lo ddhaia
A sSa Caad ) Gl Jlia Lo dald il GlId g2ad 53 4 g0l
e S e G ld Aliaid ~ ) 1950 ale J Apnidl Guall
o O (A Leie ) B ) (G Ay sl bl elay) (g a2 )l
ZUE) ey ) (e Il Lgd a0 ) Gl (il ) s 2 g2 5 el
oLy (ppall CiS) Gllal g 435S a0 8 a5 Lgia Ll yic ) Adaidll
Jlae DU Lt jlas (o o Il dpliail dny o yiind ol 5 lin (oS
(11) &S s cllabs J8 (e dale 4laid b jliic] 5 dlaill

33



(aill) Jiaill g Lbaill) Liall daliial) ao) gbl) - Cullil) allaall

2322 Al e (e 58 G ) e Y ae ] 8l aded dully
e il Clalbain ¥ g duloaill Cails ol dadasill ac | gall
pSad Al aed gl g4l g2 JSI ik ol) ag ) Lgma pa 038§ Jualidll
O Lean e 03 5 50 Ui ddle dibay Leail il
Lo Lage sana & Ol sSa s OBalST (le sall (138 5 ¢ aladl ol
ot Y o) Al gl ae) @l (8 i i 5 Leail) ¢ slall ey
(12) A5l 20 ) &l aa

Jalially dalatial) ac ) 8l de gana Jodiy Latll o giall
Aalalal) il g8l g aladl Jgall o) 8l Lgaa 038 5 agildallii g
las Jedi g Aliaisl) laaleal) g ilalad) e de sana g J gall
LY Ol 12

O ot ) e CLEEY) o2 axi 3 A gal) CLBLEY)-]
Cangis sl (Al B WA (e plaif um Lol
l il 5 ila g 5 Sl 55 (3 sda G (Al - 4005 L)
FAEY) e g 53 138 (i yuall (il pal) 3 Jualil Clilian
D5l (re e sama g ap o) — e Laall CLLALEY) — lia
Leea) (e Jualiall dpmiia 5 (3lati 4] 93 40 5318 ac ) 68 ¢ LdS) Chagy
(13) 1963 i Fulal) cHEMall Liyd Fdlas

22 sl g o sl ALiaiall Cilag i) o 5 2 Apida gl Cilay yl) -2
Ak ac) sall o34 5 Aplaill clerdl) andaity ad Al )l

34



Adoa 5anlaay 5] Al Sl il Al pall Ll ) s 3
O3l dalaiall Lgilay i pua g die ) 55 0 Lo (e dale
Mj\u\@uueﬁw)ﬂ\o&e&\uajmemw\

i il i e

sl dle) Ly b sina 4 je 2o ) 8 a1 (A gl ol -3
s 3sas e (o) 3l Jial 5 ililimn 5 il oy (3lat Lad
bl I e (e S iyl ) i 3yl )
e ady (58 a s sa el 1964 ale il (A ra b Jia
A ) sl g Ll Badiond) and) 30 s (14)

aal e o) o aSUl ay Leasdl) o glall jaliae Uiy o) sy
e bl il Apleaill D Ui 48080 & o a8l 13 jalias
L Lipd 8 4 liail) ClEDlall saaiall aeYl aige aliasl JMA
Gl Lid 4850 ) 81 () jaisall 128 85l 5 (1963)
dpninl) L) Glas Laaaal ¢y Lal cpl S 5y 5 Aleaidl)
3ala (79) (8 A8 o2a ai g ccle laall dpal Y1 ol HaY)
Jaiaill Jane (& Jsall U (e L Jandl i) 38 g i il
OSI al A A Jilisal) (e anll Caalas Liay) g Liail)
dgila g il 8 ) AL L DA (e daliie cilS 3 ) dalaia
Al gAY A sall CHLEEY) L Y AEEY) o3a L S g
L (15) Led <l ,hay) Jsall

35



Llail) dall 4 giaall cilibaal) (ALY Eaall

ol LA (e 43S 5 dpadd daBla doliail) Al
pladll aolains Sl clliaall (e de ganay aiali Liagl 5 Lelae
o s ¢ Lble 55 Ll o3 mliaal Alaa 4a 5 JaS) e Ll 5
Lol 5 Bl Ly piett ) DLl (Ui Camaal) 138 8
DY) el JOA e @llh g L 2l Al cilibaal)

gilibaa gl g Aubail) Layd) dadua — J ¥ Gllaal)

Ll dalia 8 Caa o) allaal) 1aa A (e Jlad o g

dbatdl) dal) dnda - J gV g Al

Zoa st b g g S g dpadd LaDlay Aliaidl) danl) alals
: u_"N\ C).daﬂ &8 5 s Sal)

) Galbaid) patsy of Ja¥ 3 dsadldd) daaduall Y )
las Alaa 5 Lgile ) 5828 gall A gall mllias Bglea e liail)
pleall liaill Cala gall (o jlay Cnmy ¢ Ldile ) 5 Lgpikal s

Ala (S5 il g 4l g2y Haly of ISy 3l Al Aliail
Ales Jadial aliail) eyl CiliaSial audi 4000 G
&l 505 Lgidal s llian s I 5l G A g3 xllian dle
Caad s Asn e SV Llai il s 4o (addll i dlla
) g gadd alddie) ) g ol g AL Al e Lind A8l)

"elld e sadiadd) A sall (a yiat ol Le (5 AN A so (gl Ay ad

36



53 e A pleall laifl] iadl) A jlas Al a5 ¢ (16)
A J 9 bl gl Blaall ity e A g3 Jual® o g8y 38 Cua 4G
Lagildal (piil g adad Al & o) il ) il ) g yall B )
& il Leallas dle ) Leta IS iS5 Aliail] 5 dula shoall
Aaleaill) aleals Jsall gaal ol Callaiy g (5 JAY) A pall ol
leual i) pae 5 Adninal) A sall & S Leald B A 50 e Ak
Laie 4pblail) clEall Ligd 48185 (e (8)a 452SIle 128 5 &l e
Lzl yie) axe da i s dduzaddl A gall il any) 43l e caas
Al sall 8 dplail) (il gl A jlae 326 gall Al gall A3nd) ) sang
(G A 5 mllal ddpadll

s dalail) Lalt Alcall duadlal) gual - LU

50 sl Basl 5 Al sl &my (5 s Al all S O (Sar Y
o2 al )l JS LgilaDla Jadii g dubpnd) dasalall s jia (5 Al
el i g s o (Sad Aleaill cliaall Ll & )
Leie JSI (81 paad) (glaill aaa (e 23 Gl claguall (81 yall
) AaaliY) 3 gl et Al (Alaidl) Addaiadl) Coyra e s g
g Al o3 (Lt 38 g Leilla g \giaca Bl ail) Ziadl po L
Glalia M Adaadl) Al gal) al ) andi gl Rdaal) A gall ol
s A doliaid a0l sall B Leie JS punditae Aliai
Q) 8 aloaill da 3 Jadi i (o lall 881 o Ailaiall 3o
Ay e ikt 538 &y Ll ¢ Al Lgiikie s
iolen® dihie Mie dalall Aleaill La s Jodi Cuny Ll
A dadla s ol Alai d3hic Llaill 4adla s dxul

37



85 ¢ Clelittu) 3ac @) o3g] o)) V) A Aliatd dalaie Al ail)
Al dalaidl & jla ) dleaill adl 4Kl dadlall Siad
dahiall  HlA dleaill Cailh gl A jlae Alla a5 cpilla
CWa 8 el dhany 5 A6 A 50 A Lgia jlae Ala 5 dlaidll
b Ao 5l Ay A S Gigaa Jia el Gl 45l

3 Ay puall 438 gall [ iy g Liail) Cab gall 1y ) 8 Vi)
ks gall (Sl Linad 4850 43S) Le 13 5 elly e dpiaall
il g A jlas ddpaall 41 gall 4880 gay 5 dals Vs 8 Liaidl)
i 338 gall A gall (Sl s Lguai g (Alaidl] alaie o A
aills ) A jleay & SaaY) Al A ga 8 AailE Aoliaid Ay
O ixd Y Ja i Aigeal) A 5all § 30 amy (5 a0 A g 8 Alasil
C(17) &l e da) yua lalas)

s Alatll) da) Lgy adali Al Alasl) glai - AU g il

Rl g i ) i) s Abeaal) Gl Caliay
Tl g qiati il ol el 5 Aleaall Ui (e duliaill
dagall oAbt Logall Calias 43y Gl g dle sbal
Lass) Ot 15318 () Gl (G grall () Cus (g0 Al bl
Giall ped ol 43 Y1 agdl) A58 sall Jlac W) 613l i agil 53 e
) mgamial a5 e sl o pansall ) Aalad) Akl
Jiay oila ghall & graalld oV 58 Cuaio 4 jaaly (A o)
(o2 4l 828 gall A gall da S ) () e Aale Al s adl g
Jlai¥! 5100 5 g Lol aaiaall A gall 2 & ) Lt ) gl g0
093 Badae 4l g3 e 4l Jatdll Wl ¢ ol gall o dsalu)

38



ale TS ad (L 2 oy Hla) g LoliaBl ) gals dilaie AL Ligea
¢ Leall 2 gl A gall g 4l oy Aalad) ClEMA)) o) Apalaad) Jilisally
o A8y Al shiall 5 dplaiil) Lagall G DAY 138
Jue dagds 8 Gl ¢ i) e A sall il (e dleladll
S axiad p2e ) g2 Laidl) Jiaall sl aliaidl
Glull elacy Jsall ¢ sal b i 3l @l el 5 clibaal)
dlal) Cailla gl cpanil) Cle ) jal O e Slazad ¢ sl gl
ailda ) 8 el el yal e alias Jgall (axy S

G ieY) s ¢ (18) laiad 81 () 65 e bale ) dpula sl
Aol Jlall g LS dallag ol Jeaitll da giaall cililaall
ddall Jaaill Gaad 43V @l g dga Lail 5 sk shiall & grall
aiay Y Jaaitld 13 ¢ usla slaall o gmaall Ly ey ) Aaliadl
- (19) (boshall &gnaall 3 ) jaall G eVl

O sle (Al Capall SIS 5 Jgall & gl i) <l
6 siana A (S5 Y) Cang Aleaidl) < ey 5 Gllbaall
sl Jra Glld i g Al shaall <l e 5 Clilianl)
ulaY) Lle I 4 aiay o3 Gl | e dliail) cliadl s 5ilal
Aglany | saialy (o)) g lagliac ) 5 Cilingd) Gl o) 31 ¢ () gaalall
Al o) 55 ¢ (20) Gslad) 2 3V L wialy ) Sl e S
(ranialy 3 ga ollai Gllia mual 1963 4w dplail) BBl L
Glibas 5 L e (e dpbaial) Gliaall miay o aag Lal SV aal)
. G kg 5

39



Ayl Liayll da glaal) cililaal Aale - AU cathal)

DY) ail) A e Apliail) el ds giaall Cililaall

dlaal) Ciy i - J oY) £ Al

Opani 4y 3l pas g (s Gras Sina G Aa] dilaal)

AalS Lbiaadl g ¢ GlSall 8 Cpuanlly gazll Guands ¢ ledoa
GG Llal 5 (immunitas) AalS (g 4 8l Aall) 8 dsiie
25 ¢(21) A elie) e elic V) Jad s (MUNUS) AUl
Al A cplale Gaala sy ) i dala (3 sia Loy Lyl
(22) Al G b agle (mdl) B gay Y 4l I aals
) i 4l agia slegil) (iamy Ji (o Ladasal b je dilanll
Ol 8l (amy Bt (e el AN (ams 4o pay Sy aUai Ll
(o)l oda (3 A o A jiall iy siall g guadll e g ddaal
O3 dsad s e gl dpadldl miay (3a (& Alaall ¢ (23)

Y ingdy ala Gall 138 Lele LiUalu ddpaall A1 5l 4 jlas

Al A sall A jlas pae o a iy 3 ) J2é gL s,
Alanll ¢ el ) 358 Cpaiall Cula) any e Ll
il gl Baadat (93 Jgad Alias Jy ¢ 88l a8 Can]
Ailianlly Axiaial) Agll ) szl e ) siall 1agd 40 a Y
(24)

40



+ dluatil) Aiall da giaal) cilibaal) £155) - AL £ i)

(S i 58 gall A gall ilisns 5o (o Ao e Apliaial) Aarl)
Al el il Leaia JaSY an ) e Lgalgens Lealil
ol o g Alaladll i e 5 AL (Jsall o jall Lpany
e cialiaill laaleall (3 e e Leie aaall 8 5 Jiall dlaladll
A8 03] 51963 alad Aliaidl) lEMLN Liyd AELE) a Lgas]
il ia¥) s cblanl (pe aal) Aloaiil) Radl mie & juS 5
Ll A giaall CULasll sl 8 Ciai (o 3 8l o2 A
;YL Aliaid) 5 Aliall

Llailll jBay ddlaial) Ailasld) — Y g

s LS il gl LSl Aala G ja dlaiill sl )
el e da ja Tased il ghall ad) il dpally Jlall
la 8 Al dasdUl () G ¢ sall o gilal) b ad g 5 dlasl)
Lgills s 5 daleaidll Cil€all Leleids ) bl 5 Jacaill s )
O s (Y Ll Jsaall 4By A gy cillabid jgan ¥ g dilias
Jsall G Llala 4880 (e (18) 3alall i LS (s
Sall) o) e 1928 alal alaidl] (pils ol Aalaiall 285 jaY)
Alieall A gall laall Ualll 5 Y 5 45 g da s dliaidl)
4818 S| g ((Jasiil) )il aey Y L 530 JaY) e Jls 5L
(0 e 1963 alad dliaiall CilEdlall L

41



p38 adde alile dgaa A Ailas 4o s lawdl) Sl -])
daliaiall Jlall aludl Jsan 4ady) 4 ga Slalid 3y Y -2 33k
48 ga1 VI Ldlae ) mllal | jas dpliail) ad) Lelaatind )
Al glaall Dmll i ) ) Jixall adll) ol Apliail) el (i
laisl) el put y 488) o rial () Sy 43) Lale (328 gall A gall
Aglea el ozt Al Gl U ) B yall Alla 8 A iae
LA

Sy Y Lelay Jilis g g LgilSlian o Ll 5 sda g aliaidll  Jlaall o)) -3
b ol e lall el 3 jalias & s g JIKEY) (e IS S5 )
335 ) a3g) (5 55yl e ShiiY ! Alla iy ¢ Alall sl |
A ae ol liiel) a5 int] Aot el a Y pven

(DS Caaia (yay g 38 gall Al gall aday LS ¢ Lbaial) Jlac Y

el dald da ja Al Shall Gl Gabad) il 8 JaaDly
A8 g ¢ dnwla shal) el Hlaal Al Jal) o LS dallae ol
e Aliainl) GlEMall Lind 4880 e 55 salall (1o 2 5yl S|
pleall i jlan aa Gudlaty W J0 dbaial) Sl Jeaiud Y
s Cuaall ol el e S Lega 43l e ¢ (25) Al
O (Ao alll B mie Jeaidll uay W aladl Jgall ) gilal)
o Jeaidll (ya allad 4aEY1 A sl Adadl) el lé dlaidll
M\ﬂe@ﬁ\w\ﬁwﬁcMJu&‘\Jﬁ@M\
Lalll 55 (A (S0 se¥) Jomil) (il e} (1853) ale ¢
a5 5 g8l £ S Aalaal) el 3N B g ubas (2 )
dalaall Alalud) cula) B85 el e oy zladialy 1S ) s

42



Qp\;ﬁ\e\)h\éf\ﬁ‘&alﬂ\giugsg*ﬁ\ésjﬁg
Y bl mia ¥ ol ddle a8 il g 5y Al

A OS5 o) Dlis 9a AWl (e aiay Le Ui
o3¢ araddll (KLY (S8 o b s Alatll e (e o
838 A cdaliaidl) al) lgaadind Al &l e dliadia CuilSal)

Glaty Lad aliaidll  Jlie (e 2 eda SN Hitas Y AL

DA (e AN 8 lggle (m sumial) liloanll U Sall (Gaakay
ledads Al Slall W) Jelis ¥ Jhnitl) e de ) e Gow e
cJoaidll Aald) lSa JalSY o8 g Lelary Ll o L) Auliaial) d3a)
C(27) Al Gty Q1A 22 V) G 60 Y 4% Jae J A3 Ol

sl e a5 il JanSly (31) salall il 53 gally 5
Ay pibsall pany s s cnl 5 Lt 5 Gn) g ddpcadll
laall 5 5y (pinly (oo il 55 AU YL 8 Y1 Ll

Gl sl 13 Jiaiy s 3 e liiad ) dingd) da g (ubual) ade-1
Alaidll ) gall daja Guad Jlaels alidl) (e dduadll 4 gall ¢ Lty
A gall dalias Laa Grialias G (38 5ill (o yidy b (ks
Gali 38 (e JAd JS e doliaiall b ) o0 djles A 524 54l
pelu) 052 A glall 8 ddpaall 41 gall dalian 5 ddpzadll 4 all
Ol B (3 AS el 7 siaall da all (el pliaial) Cliad) Jlesdin)
da g ool o) Adpaadl A gall e can sy g ¢ Aduaall A 0l
JaSY a5l e Lgalga d jlas (o Anll el Alaidl) ) oal)
43



Alaial) Bl jae J 530 (e Lepiada e aial O Lgade 13gd
;\ﬁ\juaﬁécubgﬁ\j\&bw)dmg\thj
Gl 135 ¢ aliag (o sl g ) 488 50 o J geany VI S5

& lad asae Lo (il dlaal) cillabid) Jas Ul &xall G
bl o2a lad Ldalla Cand g day ya (A (Gl o) Lin) Hla

- (28) oA) llad L saa Jadud ) (59 allall 403

AS slae dlaill ) sall (458 Walaa s de all Arguba (8 yiny Y
UL (3o (3lai s Sl 5 ¢ Ledd (a5 jalin 5l 328 gall 4 5all
Ailally Lol (go 2SHM Al aidl) Aaall 5 ja gall sall 3545 8
3 Bl i 51 (e A L A6 sl ¢ Ld a3
CESall Lind (5 paiga (A 2585l dnlle il yiie ) 5 4alill
i@l ) e shall Janl) dalian o Zubeaidll 5 duula shal
Dme S pai dga g ade aa Gm 138 5 3 AV allian Ll (55
Co o) Al Gt ) A8 ga e J geand) 20 VI Al Jsan clilll
(29) aliay

Jsaal4sd) s o J saall aliey o 5l Al a0 JuaiV)

3 iy g Al s3a halle Lind 4880 a5y ) eladal 5 il
a8 Al ) all Jean ddpaall 4 sall cildalid &l

e J sl il ) Gl e 5 ) S0 g 3y )
dalall aaiaall Aalias dles Ja) (e Lbaial) 2l (s ; 48) 4
B Al i) 55 abadl Jlae ) (e laiil) Ln) jia ey
) s pall Leliad Aipma g yla (8 Uil Lead) Adpaal) A gall Lo

44



AELEY) 455 Lo 13 5 dalall daiiall Cilala o) duieY) ) iy Sl
Leila s ga s bl ) gall () 5 "0l o paii Al dbiaidl)
o2l eV 3 ladl JSA) (e JS5 () Aa diasa

Ly spum L) IS 131 Balall i) 1 ik g g Lal
((30) (528 5all A gall g juoy Jeli g aiSle imy s ad

1S Y) Cya lualil) | gal) Alany Alpiaal) 41 gal pLE-D
ol el e 3 e a1 RS A4S gl A2 e e
Bl s Lhealge pia g Dlelaall g ol Y1 J8 (e )sall 28 e
ol AR (e 3 O Al Sl YT A Lale g Ly ) )
ehi s Ll il (a2 Baagall Aliaidl) ) sall Jsa ddapall
S5 ) oo Y1y il Jeee) (e Absadl) A2l A g ene
ka5 & i (o Lgaaal ) 8 ALalall LinY) lind) 3
31

dlaidl) 3l gl g il slaall daja - Ll

Sl S8 o) liaidll algall 4 jlas Cluaiia (1
Oe e paadll e slia (A leaidl) Dy Lalal) cilds géadll
L e o= )8 Ol ¢ Al e s (oY dlaal) Slabal) il
i o) So Jall asae g sl il 3¢l g ¢ Aillas Adiay
G g i ) e el il leail) s iaall 5 (3305 5
((32) sl shall s siadll

G g¥) 5 3 5l A8 Ol o) el gasall Jaiii
2 e 2S5 Aloaill LalEY) e aanll s ol E5Laall

45



a5 Ll Aleaifll il sall 3l Alen () gas ¢ dajal

Gl gl e lia ) WA gal) LAY Leaa g3 A gall () 38l
Ald pa (lall Grany 8 Sl 38 A jall oda ol () el e
G ey e () 31 ¢l sal) Jalall (e ToLiiad) aa 1368

aais coall s b i Laild Ry leaill) cila géadll
el 5kl (e (32) Balal) i 3 cuila shall ALY
oy Abeail) i)y 3050 ) e Jsall ¢ il dal

A lld o oS (4 aa g e ) Ay il ) A A saa
G 5 il ginall o)) e 1963 alal Lind 4865 (10 (33) skl
(33) Dy Ul gl (s iy 5] (B Alan A ja Aplaill

o) @ sl sda uad () Adsal) coldalldl L) jeaa Vg
Jiaall 2 gl 4pmis 3 ¢ jal (o) Ladlas) JUA cilla géadl)
a3y ) Laidll Jiaal) s (e allad o) L B Y LS ¢ Ll

130 leaiill Jiaall s ¢ L 13aLE 51 U ja (6 (550 b Leia U
1 anle A0 o) 50 bkl 13 ksl a8y o) Sl ate bk
(34) 4B 43S e 12a 5 Lozl

s A A (e Bk Cad Liatll Coaali )Y Ak ja g
AU las o Ll g uilalSia (lia jall calS o) 5 dlaidl)
G 5l g ilatiual) ) el ) gal) Alias] 4 HDla Al8ts
3acld ) Gl el g dale (355 Dlatiue A daliaidll
Oliaal] 4aals Apliaisl) laall ) o< (e Bdbua 0l d4a sl
A ) ) Lea aboi S L 5 Ledl 5l Jan s dpula sl
i ¥ ey Sl Lo 5 ¢ Lo Led s A

46



O A sY) Ball Lt Lal Wb g Liaial) ol Y15 jle Jaiiy
3 sY) paes olaill cilEMall Lind 488 e Y oLl
a2 5805 2DV 5 KU 5 DUty 5 haitonall
Axdad JS 5 Ul (ajled s ) sl 5 Bl Cilasa y Sl
il a5 ¢ e 5 L) 038 Laia 53na YT (30
e YIS Ty Ol Gl Y 31 3 5Y) Al
DAY Ailetall atioeall el ¢ Eiaadl s jaad 3 < S35
LY Al s Juail) Lpaluy ) Al 5 duasl
Glaiiiall (e W e 933 gl 9 3L8 6l) g ) 5 1) CalalgiS ¢ Lo AaB)
G JA Y Lilh ¢ Aloail] 4 ) s e o) U rumy il
Ailatall ) Jad S 5 e 5 ¢ Aol s ginll o sgie
Al 4Sa Lganzad Al (5 ,AY) Sl e 5 dpliail) cailda gl
i 0 0l yall e bl 3Ll yall 5 jlons duat
i o 5 4l 53 aa Jaaaill ) e Lga s el g Andly
228 (a5 Ll Lgd palae 22y o) Lrall gl gum 5 I8 (i e yally
e g ALY 5 LAY 18 g (3365l 028 ¢ giad ade da all
LA ol Bl @l ool 8 ) o gon Lo 5351 1) e sladl
OSa (e Lelss 5yl 8 o) Laidl) ol gall 3l A CuilS g g
Gl ghaall 5 Bl s g e (e paldidl) Alaul 50 AT
Gl giaall e () 5SE LAY 43S0 138 5 5 polimall 5 il
(36)" a5 il g S g JS (84D gean Aliaidl) G

47



Cllalu (pe ddalu Y 5l aSlaall (S0 Y 2tk Le e ol

g\&@;&&ﬂgé@ﬁ\&ﬂ\eﬁo\w\ﬁjﬂ\

blg_iéu'é.ﬂ.@_& ;LE.GL\ Mﬁ u\ }\ LA.LJ:JY\ Q\MUAM
Adads ol 4t jlee (U Lple Jias il glaay o) Chlaiiiul)

1 Alat8l) dlagl) g g <l jlaia) — Gl Eunall

o8 b laidll Linll gy aiaii Al cililasd) ) A8l
A all Ll Lgai 3l Dlpguustl 5 <l i) (amy acials Zingll
b8 8 Chai (i gu g Leiilha g ol 8 Lgiae Ll ALl
A e @lld g el iy pad Gl e S gal) 5 ol Sl
¢ Ol putlagll

sA ) g3l g el iyt — I oY) callaall

AU AWKl e A8i5a AIS oo (privilege) SlieY!
3 2l il duala Al )5 jae (a3 Al (privilegiun)
Al 5 4 Hadl) Clliad¥) g (9 giall Liay) Jmi g ¢ o JEY) (e 4
oS ) e 3l gl pgpnsd aSay alddY) (any LeSlay
(37) Afbadl) Aed) Jie Sl iany (A paaga g o) agdilha

(e 208 Jladial  Jiad Gl Hlia¥) o) (530) 48l 5 5
Sle Gl (ald (il ddpad) A1 gall JIalall o lal) ac) g8
(8 Aalae Jladl L35Sy Slia¥) oo 5 ¢l shiall (il gall
Lesaal ) 2 AV Jsall tiaal ddpmall 41 5l g Leaskad
(38) JeSY) an 1 e cealga o13Y g

48



 dluatil) Aalt da glaal) cidlygad g <l el £ gi)

) Lglgal Leinals IDMA 5 Ll o L) Aliaial) Ainl) o Uins
O B busall )yl g ddiaall A gall cilalis (38 (e 3 e Baclise
A8l haS) a8 g L) caldalid) ol Leaasi cidlugad ¢ &l jlital A
O gl 5 Ll el 238 1o 1963 A dliaiall cildDlall Livd
)| JPRTi | gt R PENC P JUF P

Llaildll e o jleddlgalad) ady— Jo¥) £ Al

sacli ey LeblaBl jia o 538 pall Al sl ey ale o
L ) = pand) e s (Al (Jsall (S 2o B (g Baciin
Dladis ale ad ) Juaidll 3o 3 jaall 028 Cauna g ¢ (39) (Agdae
Vi 280851y (29) Bolall 4328) La 138 5 o Lol i e il g0
. é‘; ol gr.m 1963 e\-d

alil 3l ey il gl Leale @ i ) 338 sall A1 gall Gy 1"
oLl o34 AlSAY L 5 ddpaall A1)

Al il Bl s e U et 508 sl A pall Jle ady (Sar2
Al aleall b Lellaxind

et e caddalall o3 Ll o paiall (3 g8l 4 jlas i3
." LQ_.\.‘JLGJ L@.ALJJM“ 2 \Zd_,ﬂ\ u:u\_gé

38 g 4l o pail) g Amall ey iy il (e el g alal) 0
dulle 5 cdoall bl Claleall pes Gal) 8 e Cuas
49



et Gobey ) Ay ) il Comn 51 1) Al el
zal Gall s o) Jsil) Sy Lgale Leale @by 5 150l jlads
pa) G Chsas 5 ¢(40) sl Ol 22 ) B e Bacl o gl Sy

Gl T3] Aadaial) ac ! 3l

(il o) Lgalad dind) ad ) 2

I3 8 L Laal ) 3 ia) ale gl ady aale Jgall b 5
£ L i L Vs i ) V) Ll (ilose (e
Apue shaall i) G Alls YAl 038 (305 dain¥) oY)
Slue s o )93 958 bl Lgale ad ) 8 Apual) Llaill

paii i sl alall ad ) Cula (N5 ¢ agdts Blus e 5 il )

Lot Ll Leboal Jlanind e J sl imad Guloaidl] Ciladad]
(A1) s a0 ) il And )y 3 G5 Lol lelly i pa

Lﬁéeﬂﬁ‘g\g)a&ggﬂ\m\ﬂzglﬁ

o 8 Gl i gl Leale g b (3l Aghumil] inl
) Gyl 5 Aaliaitl) Bl ) (Sase e Liayl 5 daliaiall
e a3y e iy b Gall Al tie dlas Jay (530 45
il il e bl gy b Gl 4l sl s kil 5 s e
Aignal) A2l 12l (5 1 il g5 clgiland 5 ALE5 vie Galal
oL Slaa s il e e g pall ikl alel) ol jial,
At Ll g sl ) Glall Jalad g Al (e il aaxy s Jail) Jilas g
A gall b e cang g g a4 50 43 5 5use (e D

50



il HIXie Y 438 5 agilaa 5 Cpale o) 23a5le aaic dauzaall
e 4zd ) aie aal) alall Al 40l DA (e sale ()5S0 63
(42) &kl

a&d\@’).\c\ﬁ;&\lﬂ

Lo (om Lo L &izna 048 553 05 olal) ) qund
Jlazina) Beli) § g VY g cdabiatdll Leilandat o J gall 08 )al) oyl gall
salall (e 3 5,88l Slae cdolail) Al e o ghy g (3al) 128
Aadaty) g ol gall Ble ) ja duliatal) CalEaMall Lind 4885 e 29
&n Cus (ol a8 ddaal) A gall 8 L J gerall ilaladl
el sl ¥l Leila (58 i ale ad yy Gl Ll I Al
aleally 4ald o L) W) Lirall G ) 3 ks o alall a8 ) S5 Y g
) Bl g die gl 3ad gall Al gal) 8 dagall 5l drans )l Ciluad il
asdl s yie oDl Calian Sl Baa g A8da dnia) Al g

s ol Lgale (ST Y 400 gad) Ay pal) ASLaall (Jia J g2 llia
Glall any (Blad g cdale (A J gy 2ana &) V) AY) 3 ke
dolaal) Al CuilSa 4 o 608 Al el e il gy jlad Aliaill
(43)dly Aliaill Glaalaall (any & Al N

Juai¥ g Juad il 4y 2 — G £ il

Sl 8 e (15) Balall g 2,18 )l & 9 e (e (13) Balall s
Juaiy) Llaidll Alial) 8a il Je Jgall ¢ gilall & gana

51



Ll S 8 Ll Cppml) (pppnsle shadll pliaally Ll 5oy
g o any s o(3,aalS) de 5 piiall il sl Jlaninay ella
L sl Ulaa VLAtV 03gd (ia yaill aae o) 55 ol 4al8Y)
zani-1):0) e 1963 alad L ddlal &y e <) 38 5 ((44)
LG dbaial) al) CBlal go 4y ja et g AalEY) A g
Al shall Clinall e 5 de sSal) e LiWlail 8 5 dpans )

Aol aial) el < a5 eyl 338 gal) A gall 5 &Y dlaiall
ol elly ey ¢ dauliall clal sall Jila s aen Jaxias
35 eyl Ol yall g Ja ) 5 Aaliaiall o) duala shall Audall

O Jariai g 2 O Led (3o W Apliaial) L) () e 5 a0l
ALBY) A 50 A8 g V) o e 20

iy e s ile da s Al Tl il Al U el 22
Al Al 550l Ml e (Aans ) Ml 5l
ledils

@ Ol e Alail ddal) jas o) i 5a0Y-3

Ol e U 4 e s il ABY1 A 5 daida) el
L) 5 (30 gl cBlal pall pe g Al eLd) e (g giad daall
O abiall 3gd 3oy ¢ Balall 03 (e drl 1l 38l 8 Ayl
131 538 gall &) gall daine Jiaa U (3o W ) gudany piall i alkas
Aiad) alad callall 13g] Lemd ) e 38 gall A gall cullalis oy e |
L aae J

ldle Alaidl) dudall Leia calls 2kl Jasd o gy -4
&Y\dpu\@YJcM&diﬁﬁ&h‘)h

52



el Jlarina

Y1 Al 50 Ule ) oo Aleaidll Apiall Jela 050 Y o) s -5
Y el e 2B A 50 (3855l Lo cdaila 5 ) pams Lo Laiia¥
ey Aiinla 5 alea dunlan o5 338 5all Al sall Ule ) e (IS 13

O R 5 Aadh da iy LeS a8V dlany duiall Jala
ade (adl ) Cad 5 QIS (e JSE Y gt

O ) Auleml) ) Al sbiall Lo 5 528 ) ALl 3 -6
Falal 5 jidl) alSa) Allall o3a b Bakai s Cpald cilia lala
Leie (a8 5 L Tinaall cilibianl o) slel o aa 3oLl 038 (1e
) Qo pl) ) Adeai@l) ddial Jals alus

Aladiz il o) A Ul ) Aliaidl) dpdally agay of (Say -7
Jala iiag¥ 405 dpdall Leie allss all ol sae (i A
i Leilac | aa) Zobai@l) Radl Ju 53 o)) Sy Aaliat dua
BUEN L g 4y s IS5 3 e 3l 5l 5 Al Gl 3y (e dpdal)
(45)(Raainal) dda) claludl s

¢ ot Al bl VL) A4 s daliail) dall
Cranai Jaall 138y Apndpad) Aalully i Laiy) 4l 4 5a
Al ¢ gos dpalanal) A8kl SYLAIY o) jal) 8 AUl 4 jall dall
et oA g dua jlaall 8 S8 Sl ) ddalidl g jlad Al

53



b s AL GYLATY) Liayl andiind g dalddl 3 aull) aladin
(46) e Adiaall A gall (e Adsisal) 488) sall

GUAL 335 5 5 il siaall e ya A8 Al JlaiVl 4y 5a
Al L 3o e Cnaadl die Laa (V) O sy L8l (o and
JuaiWU dpleaill i sall 4 ja ol () G55 Aplail)
Aliuall A sall 8 Led gal dila shoall Aaadly g dgan (e Lgila 8y
all 8 Alai e yiSI AL jall A sall GlS o)) (e ae gudans
Aolatdl) el Liyd 488 Canans 5 ¢ Al Ay oy ALl
dpiall Lela aladii) o dlal) dial) Jlesiuls 4lail) 3l lal
Jlazials Caaans Al shall clEMLl Lipd dalas) Gl y ALl
ALY (S Al shall sl el alasin g dpule slall daaal)
Lall it oy V"l e daad 5 ) guay Cacai 38 dpula sl
Glalid Gl dleaidl) AEEY) Cante Loy " jas sl dauda shall
o328 (5l OIS 1) Aliaial) dpdall i callad () Aol 4 all
sladl e (g sind Ausall ()l alie W 4 58 sa ) il
Haadall sl s 316 ol 5 dran yll COW Sl e (5 A
Alaiill (8 () g panall b ) 130 5 ¢ I iU |y
(A7) srmn ) At Agial) it alla

JaSY) a5l e Lealgar dpliaial) ) ald dal el (50
8_pdlae Jari i oed «lgall mnn &y jan JuaiV) Ba gate
A5l 3 Apaa shiall gins 5 538 gall A1 gall B S350 ) 5
allai 38 g 3 ) guiall Lgza Jalii 5 Cilaglaril] Lgia AL 5 (ddpiadll
Fnl) AlemiEl) i) A yliall Juai) Jandl <l g yom

54



i) Gany o) Adpaal) 215l 3 Alelall 5 538 sall 41 all
63y gaall Jsall 8 Alalall 538 gall A1 gall Ayl aidl] o) dpusla shoal
Juai) () 50 Lgalgn 1) Alomiil) Linll Sy Y Ali dgn (s
Leale Con gy ) A Laidl) Zakaiall 8 ddpadl) A1 500 cldaly
JalS a8 Apliail) ciliMall Lipd 4801 (e (28) 3alally Sl
(48 ) Whee b uleaial) &iaill 3l

& el Ll c\dieejﬁd‘w‘wdsﬁy@‘)
e@d@&\dﬁ;%dﬂ;\b\@@@b);@k\y%&;
Gl b lly IS o g JLai¥1 138 e 3 5 Canin g 13)

Al Hom s ey iy sa Jaa sl addal Cad i die 5 Apalall
aal 038 e g3 gy ey JLai¥) b Zedl G )il
L“.,—’y\e-'--ﬂﬂ\dmém

343 gal) ;\.bﬁ\ Gidalew Jua) 3a - Y g

38 gall 4 gal) cildabisy 4 oy Jlai¥) A Sal) Aplaill diell
Agans 3 LDl yo piafi g o8 V) maan (85 Jils sl iy 5 A8IS
Glalld (K Y Enay Alaidl) Liad) SOl e A ja Gayan Lo

0l 5l Jas ol e UL ) Lgaiad ) dduzadll 4 al)
Apiall o LIS Calisiay loaill Ol yall aiafi LS Ll a5
g ol )l (8 33l A B s )5 e £ Lelala 5 dpliaidll
Aac Ao jall 5 4 adl a5 8183 8 Jady Lgnd Caaa 5 1l 5 A
Alail) QML Uiy 4880 e 540 (0 45 3 (8l
Abiail) Ll dpans 1 O pall & bl CBl) yall
Jali ¥ 5 Aplaiall Ledill 5 5 Lgalgar dalatiall Lee ) 53l alita

55



Jalidl] Ly ) Apad Sl YLV 5 Aalad) Ol
Gl s A laill 5 dla ghall cilEdall Liyd 2880 4 ((49)
iloss e aliday JLat¥) 4 s dalaisl) g duula shall Glianll

A Al B ) 50 Jaa Ol Lgis (0 el iy Adpuaall A 5l
Sl A J03 50 5 o1l ol Adaw g Juai () 9 3kl i 93 yilia
A 5al) uai] daglil) dliaiall ciliaadl g 308 gall 4 gall du1a00)
5yl A8y ylay el Lpamny (o ¢ 520 g3 (8 el
(50)

Gk g AL 3 Leilies 5 58 sal) 15l cpy JLai¥) S
Slaas Lelans Fuald Adoa il iand o Leie iae Jiluass
Ll o) Led s edlall ol yitdall o) g8l Ll yal JS 0 5} () saals
Tl TSIl 5 Al 5 el (gAY YLty Sy
) IS Ay o A2 A LVl b L () Ll (SLUDUI
Jyaall o 4liadVl s Cliadl o35 ¢(51) Boaadll 5l 43 3a
Apialld (52)lederd 4 ) 5 pcall dpaslill § 4piilell Lo shasl) e
1 il ) L (5 oS5 o8 g Adliaa YIS 34 AL i)
G G eI Y Ol gy ey sl Al ol Baua
Jlaxioadl] Lacaiall ¢V 5 ol aiucall 5 dans 1) il ol
SOl g cansall g O3l g 2Jle V) ABAYIS e )l
J A A cldle Jan o) s LS daade Y al sl
el g (s ) aHATL S5A5 g s JS5 LBBIE S 5 Lghha o
Calias Y Akl cilEall Ui 2800 4550 L 138 5 aloa )l
58 550 Ll ol 8 V) Al e dale shal) duia
O3Sy 3 Al ghall Aasall jaae O (s (8 liail] el

56



5 Ala shall Lgaliny (s 5l 528 gall Al gall A a5 ) ) 5
O el saal 5 LagalS o yi Al alSaY) e ()l el lal)
(53)

duaal) 43 gall cldabun Jlai) 3a - Wil

uas e )5 rlad Lealga ola) Aliaial) Lall Sy Y
) A pall b aitall cillaludls Juai¥ () 50 ikl 5a
agin jlas ol Cpliail) (il gall Ky "l e d8EY) Cuai
- Jlaty) Caills

Gy Cinans 13 ciscaall 4 pall Laiaadl 43S el collalully -
(54)"‘\_1 Gﬁuﬁbd}h&j‘&%ﬁj\dﬁ

Juai¥) b sall Abeaidl) Liadl o) alall s3a JDA (pe JaaS
daali () Leld Juai¥) & s ge Cny duaidall dlaall cllalully
sy @l g Aoliadll cOUaldly ol dgdacall g oY) el
Al g bgdd ) Lilad (555 28 JuaiVl 5 (Juai¥l ¢ guia e
Ol a5y W 4dld 4 58 el cllalidly Juail) 8 gaal
238 el by Jlat¥) dboaidll Aad) J a5 44 sacd I gl
Lagi i Y Abeaitl) alealld Leia pulpud) Loali dinmdl) 41 5all
Uil Lail g Adpzaadl 41 gall daa LAl 5 ) 5 o€ Lnland) ULl
e Lo 2 g Y 4l Gl e Al gall o2 Aladl 5 4y Y]
57



L AATal il sl g calaalaall (ars o) 3 cJlaty) 138 i gaa
(55) Aalail) CHEall Lipd 480650 Aiila 138 5 321l 138 o

+ 533 gal) 41 gal) Lle s Jlai¥) ga - Gl

GAY) Jsall ol ) oasa s die uia Y] Gl sall puad,
da g Y 1 GE Y A ) Leay 1) Lia guad o gall oda ay il
ail g3 ol b g Alile Alalae e Jpanll 8 lilS dia e
Aalaial) ) Gl Gl 5 cAadlian g 48 g8 (e 5 4ie ¢ LAl
aa linl gl g sis ala o1 13) pgallan e s Lguilal pa e
LSy ol el agy all Juai¥) Ga o Caaa 131 ) aginas
lalle y Juaty) & Alaill Badll 3al (8 12 gaa (3a JSI
Walle 5 (30 Satiaall e (i i ) LeiSary Ll (i 12 50a
O Lo 5 clly 3 iy ) ga 131 ploall Lol o 2o ALl
el 8 el 5o Adpaiaall AL 5all wllime e 53 () s ) g
G 1A 6 sha sl il Aol Uiy 86 Cls 5 <(56)
B 4 gl adaal Sladaly agedlel Ba 5 aguilal say Juaiy!
dgas G ARl (s caad g cagia (i gl ) (g adiall B )l )
Al 4 gall (pely alai a3 jad Lelalad o 5 salall o2a (8 il
S 3alll o3a 5 )LE) ade Iy elgy duald LlSal Can i il
A gall Lida) ga g8 gall (0 5Sy (O) ang 288 dpuiall &1 g0 ) Als
88 A A 5l 5) Al A gall Wikl o dlie il b g 528 5all
Lle ) e Ol sall OIS 13 daladl 2o ] 8l ) a3 A 028
(e a8 55 LAEY) AlSa (o A5aliiuld Lua 338 sall 5 sl 41
Led Lidal ga o jliic b an cliaati ol L Ay ) Adaadl) 41 oal) 458) 50

58



bl e e 5 Al 1) Ll ol 8 Aliaill el 3 Sy
Lliaial) Eimal) A jlan 50 Jsn Lo lia il Aaycadll 41 5al)
gLl oy AEEY) A Lo (m semial) Ll i Lgtinin Jany Sl
Glaty Lad dduaall A gall (il B 4 Lple ja paial) Sile) jal
(573l o2a gulay

4laidl) cilin ! da glaal) Adlall cilplicy) — AGD Gulkaal)

Saal 48 5 jie dpbeatl) ciliagll peiad 3 ALl L) el il
Lo Jiall dlabaall Gebad e sale 5 i s clgad) a8 gall 4 5al) sl
Cilelie ) peia iy 31 528 sall Al sall Cp 5 L Sllin (K ]
L 2880 5 (58)aga ) s AV (sl Leie JS L diaa
lail) Ll s aiad Jle 1 1963 alal Lbiaiil) cilEMall
¢ b Lo Allall il lac W) e i s Alall il lac YU

i)yl (pa £l S g¥) ¢

(32) s 1963 Al dlaiall ClEMRL Lind 488 Caa
il e att ) ) pml) (g ALl el ) licly
O sleall ¢ Sluall Lpwdh ) (Suna 5 dlaitl) adll la (aa5-1"
Jery padd () I (g s) 838 gall A gall I8 (g cppalinsall
3 A8 o) dida gl gaa Hll 5 0l ucall ) 53 S (g Lgaluuad
O =2 Aedie dipne ciledd Jilie diniie o 5S3 Y () e 4l
Gobay ¥ 3alall 038 (e (oW1 5 88l 8 4l LA oy pall elic V)
Adpaall A gall (ol g8l e g () oS5 Ladie o gu ) g il puall &l e

59



‘5‘ BJA)A” ‘d}.ﬂ\ CA Jﬁl.,:l Lﬁ‘ﬁ‘ ua;.mj\ LBSL‘: L_;.ﬁ: ‘M\J
Mgbad Jany 31 (ad i)

O Alaiall ) sall olie by A8EY) (uds e (60) & o=l
s Alail) Ll 50 Aad-1) o) Lo paii S5 Gl
A gall U8 (e b_yalivead) o) 4S glaall 5 5 28 Liai Cab ga la
3 el gl dyika ll o gus ) g il puall & 531 s (e 38 5l
O) -2 Aedie Aimae Gledd (il datiee S8 Y o e 4l
‘_3-\-}4-\ Y salall o2a UALAJY\ B)ssl\ @4:\]\ J\.u.d\ ﬁ)&éﬂ clac Y|
(328 5all A gal) e 8a3 A1 (il Bile o Lgialail

i La s i 30 A shial) e ialal) oyl 55
LA&LAJ\\}AS‘DM@LA)J}&P\QLA\}S&&Q k_u\‘).v..a

laky Lasd dpula ghaal) Arll ae dliaial) Arll (5 gl -]

Lelaning donial 40 5ol elal a3 L) Gl e Ay pall ilelie YU
s3bas (Blaii lawY il puiall e laglie) can gy g dale (al 2 Y
Ui A 50 ol aday i g JELY) 5 3alaad) 5 31 slusal)
IS Lae Lgilbiad 535 e jal 3RS ) 5 A1 Al s e Ay yuin
(59)Shiaall 038 gy aiaii Al Llaall ol 4 all 2

et ) (Sa g AShoall Zoleaial) adl) o Cilelie ) Jais 22
clac ) (a4 Al lail) Baa) Lo o jaliodd) o o€ gladl)
538 gall A1 5all ya 3 jaliceall o) A< gladl) Aliaidll joall e patdy
,dadd Alatwl) ol e DU Jantiod LY Jasd

60



i ) (a3l oyl 5 il iall e elio V) Ji -3
Eﬁw\ o) A8 glaall il eV g4l o) jal g Ay e
Aolawsl) Al (gl j2

ame Aladd Jilaa Ayl Lgadns <_¢‘M CJLLA\ Glelae ) Jads Y 4
g 4_9“’) G2 8N 5 gl 11 B el 4;“’ ?J‘“’)ns L (.,353
Giledd d.\\ﬁ.a cﬁﬁ cjl_mj\ 53 8] Ju.cl_\ L«B).LC) &LI‘)@SM‘B ¢l
A o alal aa A e 5 gilE o pgdally 2ad Db Ladl Lgia i
lalzall g dlalaall uld e &lld g 4lail) Z\S:J\uau” Y g
Jualy

Dlainly Leald die Lgie gy (e ) 38 gall Al sall 2l ¥ -5
ld Abia®® ) S Lellantny aliay (e o LS (e ) Hlae o) 40l
AV ol @llle e Slal 4l o sus ) 5 (0 i (e Cilelic) A0 (1

) yuall 028 2% o Lgadny ) ol e jlagVl e alg
ALl e Yy Lgdlaly Al 685 5 ¢ Jlaa¥) (e e 3 a g )l

. 838 aglitiag agile 43 yidll

Alalaall L) e 2y juall Cilelie V1 miay ale 21301 o585 -6

(60) il
laadl (e slicy) -g.:'ﬁ'd\ d Al
3 el o gma l (pa slie Y1 1963 olal Lind 81651 3

ALiieall A gl pransi Loy J yanall Apardail 5 duny il SSSY)
61



skl ds.d\j &\Jﬁ‘)’\ u@ﬁ@mu\ ) ailal) R cej.u:)j\
Caai g bl o ol By AT elie) @llia o) LS Aleadl)
)l (558 (it o) Aleaidl) Linall oy il o d8LY)

A gl (il g8 \gule i 1 gua 1) il ) Aliiuaall & 2l
anly Alcan ) Al (iad ulail) @ Soall e 538 gl

Balall 238 (ga (A W1 B8 & lgile ya paiall o g )l g ) pall
MJJM&HJJ\:\_HFJSUAEABM\Q_\YMY\J

(61) (Al

Cilie ) (o Aleanall dllall dad 50Lall odg] b 5 (3)
g1 (g s Y i YV Alaidl) CallSall 5 ca g )l olasinl
:\L‘m&\d\ywO\JmcuMmjmgeyJ\juz\)A\

%Mw\@ﬂﬁub)\juﬁ\cﬁw‘w\ey)ﬂ
(62)4 33l s3] s

Llaial) Liall da glaal) cMgadll - G Cllaal)

leia lgdilla g ela) e Waaelud <Oy pliail) d8al) afals
aalld lgiline ) 5 Lgnust )l (Sla g Ableaidll Anall jia (paals

e diand () (s A )l Ledlee ) Gl O e Y dlaidll

) e smdaion ¥ Aadl eliae) 5 Gt ) )y WS dlgd am ) e
323 aBY1 A5 (6 13 gy Aualh (Slasa | 323 ) Le mgllae

62



By jie o Jsandl Dnd) aclual L8 o 3l oLl L
il e 1963 alad L 48081 (e (30) salall o

Al o 3001 AV o1 Uyt L) V) A3 e 1)
e Le Lal Lgiadail 5 Lol Ul b Lowaial 51 (3 58 i ol
A A8l A0 LM L) el e 538 gal) 4 5al)

Al Hinl s Lsa jeY) i) 13 Ll A8y Al g o2
b 3 538 pal) Al ((LgilaacY Aaidhe (Slasa e (el
Al S 131 bl Ll sl s 5 LSl AV 61,0
i Al Jsas cailadl Aalal) ASlally oy ddusaall 4l gl
oy e Jganll b il o) Gl jlaall culal) ellad Ll 6
Cabae | LeaSl g ula¥) ellad aiad (5540 J 2 (Slalll ¢ el Jie
¢ 5050 AV 5 0 58 e cllaill 8 dpial) laill ciliadl 3l
B! laiind 8 Gal) J)saY) aeen 8 528 sl A pall

328 gall A gall e 5 Lgnila g (iS5 LeilSal 4y ) 5 pucall ol jlaall
igiadl) 415l 3 A€l 3ial) ayany Adleial) ki 2
Ghlidl & ety aiad sasidl LY 6l Jie Jsall any o)) 3
(63) ha (Sl 3aasall

-

EOVES]

ol Jial 3 ililimn ) o o g sl Uiy BES (ya Lingil () 2n
. éyl_j !h o Qlé1"“. \g\ L}A “S ‘ ‘-A\ 1.! _93 ( w“! .-~n M‘

63



el 5 8lay o g5 AL gall i (e R Alail] Hiad)
M\S} J\ M“.. 4-117}4 j\ :M,. 8 J‘ dale ‘-’L'a"s" d“‘““" i 'ﬁj .M sl
. ..‘-‘L.. ‘A'ﬁ...

2 AN I Jalid Jl ) 3 05l Gy iy lad) (o) jedae
oA e daalidll J sy Al sall ey Sy (ol

Lpaliaia) 5 il Lin 3 i g doloaidl) cliagl) oL gndy -3
ol b i ol Sy s ¢ Aliiaal) A pal) 488 50 )

W jia g 53l 5 () 5S5 Ll shiall Zinad) Ll cdagaall ;80 5all
 Asled) Facalal)

Glais s IS Ll 5 o 10Y Cililiasy Auloail) Ll aicti-g
Rial) L e 1 ilibean) (3 (ya (Gpual cililiaal) o3
Asall 5y M Aleaill Rl e Alan Jadi g dunla bl

Y5 elglans ALl o) Al il Lhadl Lglas ) Sl Y1 L
el Alaall 58 diacad) Al gall ey Jemil) 4al8) Sa Jady
Llaalily Llawill (356 5l 5 il siaal) aiaii Lyl 5 colaie) (4
gle Janll o) Lginst Ayl 41 all § gay DI

aall e lelae ela¥ dime Gl Jliely liail) Bl el -5
& padgsdlaill jie Joo jladll g alall a8 ) Jadd 5 JaSYI

A1 (0 ) A Ll Ra 20 48 555 0 3 i olel
Gl Al L] (Jai¥) 5 Juad i1 A pa il Lia 5 ¢ 5all

64



OSa (A Ll gal il panila glaall paliaadly 5 Lgdl say Juai¥l A
Ulea ccWLai¥) odg] i paill ane A8 A0 e g Lgialdl

i) puall (o lie ) il Al e lie Ly Aloaisl) Linyll xicki -6
Y dnia) A gal 3 gt dliasall J) oY) o (el e & jlaall G

Abaiall a gull Joall dlle yiiad g clgale Ay ia ()8 (S
o3gd La st sy cdalad) Lt 18 C0la ) g (e ¢ ) Aliasl)

a5l
Uial gg) daild

Cilarse — danbashall s Aol A - s aale 3 (1)
. 3470522001 — g pm— pdall

. 1963 Al lailll BN Ligd ) (4a § 3ol (2)
 3470= — Gl phms— s aale 2(3)

il el s cilibanl) = iSue puali el ae 22 (4)
SlSaanll A8 53— sl ¢y il 85y ) dboaiEl) 5 e sl
30702 —2007 — =kl — a3

3510a — 4udi jaadll (5)

. 3520a — 4udi juadll (6)

65



ALl Bl Ui A8 (ge 4 3alad) (g 55 3 i (7)
. 1963 4l

SJ\J\ 4.\;,}3\).1.;.»\‘5 a)m\.uj\ :\:u.u\.A}Lﬂ\ ALY JAU A (8)
. 2360

1963 id A laisll cilEiall Lipd 4805 e 4 30lall (10 [ <8 (9)

353 o — (i yhas— s asle 3(10)
. 353 e — 4wts jaadl (11)

sline — e shall oy lall — o sl Balia e 5 (12)
291 e —2820= -2005 — 4 jlaiSul — (o el

JM—B)&A\M}\ zxtp.u\JLﬂ\ _L,.?.‘:’JLT\‘A UMALS‘)LG = (13)
2220 — Bl

L 2250a — 4 juadll (14)
. 1963 dind Aloaidl) cilEMall L 28l e 73 321 (15)
L1961 diad Al shial) CHEMRL Lid A8 (e 6 3301 (16)

-

1963 Gid Llatill il Lipd 386 (10 756 ol (17)

66



sline — ulashall oy Al — Ca sl Balia e 5 (18)
31002 28202 -2005 — 4 luSul) — (el

Juas— a‘)ml.’.d\ :\*uujhﬂ\ — @.ﬁ‘)l_ua Cpn Lﬁ)l": A (19)
256 = — Gl

D aladl Jdgall o lal) 8 dass ol — W gll gl aasl 3 (20)
526 U= - 2004 — 3_alall — Ay jall dagill

Ly skt g Lol e ghaall — (Sl pusn e 2 (21)
ZAE 1 — e sLall < 3Ll 5 clibeanl) alai s Laae | 4 s

41802 —2007 — Jlue — g )5l 5 ydall

(22)Sally wehmeier — exford —Learners dictionary —
7 th ed — London — express — 2007-p 428.

422 o — Gl jan — (Wi s e 3 (23)
440 — Bl srias— e asle 2 (24)
1963 daud liaidl) ciladlall Lind A8l (4e 371 3aldl (25)

) siie — A i) lloanll — 2ea¥) Gl aloa mars (26)
sote kil A ¢78 1o 2010 Csm — Ad siall sl
227 s — LB"L“‘ PLI-VE Bjm\.a.nj\ MLQJLJS\ — g_u‘)l_ua Oy
228

67



Lmalall dussall — alall (sall ¢ 9lal) — JUan a5 5 (27)
692 sa— 2008- Csm — aall g bl all

A64 (2 — Gl s3ema — i sl 2(28)

A650a— 4uii adl (29)

1963 il 4 laill CilEall Lnd 4880 (0 452 (8,880 (30)
A78ua— (s jrms— il aale 3 (31)

3390m — (i sime i sl Gla Sl 2 (32)

L 2600a — Gile Hran— S lua s (gl 2,k (33)

i€ 51963 4wl Auliaidl) CEMRl Lid 488 (e 44 33Ll)(34)
3390 — Gilu Huas — caa gl Bba e 3 il

4380 — Glu Jias— s aale 2 (35)

1963 &ind Abaifl ABMall Ligh A8 (50 33 22lall (36)
48602 — Blu Juas — s male o Hhil Gl

422 o — Bl Haas — (LU s e 2 (37)
A450a — Gl sime— s paale 2(38)

2580 — (s shme i jlaa (s 5 2k (39)
4930a — Gl Hlas — s aale 3 (40)

68



4950 — @il sias— il aale 3 (41)
4970a — Gl Hias— il aale 3(42)
4980 — @il Hias— il aale 3(43)
2600 — Gils shae— e Gus gl kI (44)
1963 i latl) cilEdall Uiyd 488 (1 35 32Wd1 (45)
695 e — Bils Jran — JUan a5 2 (46)

A liail) cladlall Lind 43860 35 33kl (e 4 3 < 1 < (47)
a2l Lipd 481850 10 277 3alall (e | @Sl ¢ 1963

Ao sl ClESall — Lia I a2 - €196 Aiud Fyula sl
20502 -2006 — < 5w — (Sl Jgiall s — dlaill

50602 — Bils jlas — jla aale 3 (48)

dolaial) ClEMall L 48800 (he 54 3alall (e 3¢4 380 3 (49)
1963 4l

S13 pe— Gl Hran - s aale 2 (50)

daly alaws Al Sl jall 50 4 e )l SOl el (51)

¢ Jlall g Bl g3 o) dalee o aaind 4y jus & dpadlasal
Bale (5 sSh g dald 4y ju daly nlats Al e8 3 jauldlly <Ol jall

S g peal) Balll cpe Jile )1 038 Jy sy 55 YT JIA (g
gyl A1)

69



S140a — Gl Jran— s aale 2(52)
Rind A aidl) Bl i A8 (he 35 5Ll (e 4 <o (53)
1963

1963 daud Alaill cilEdlall Liyd 4880 (10 38 3all (54)
5030 — Gilas sas — s ausle 3(55)

534 pa— Gl Huadl (56)

1963 Al Abaill iEall Ui 40651 (30 36 3Ll (57)
2343 e —Gils sian— YSue pali 3 ell ae 3 (58)
5020e — Gl Hras— sla aale 2 (59)

506 (= — 4wt yauadll (60)

£1963 Lind Al clidall Ly 48l e 39 53 (61)
3440 — Glu Hras — (Sue pali jall ne 2SS

561 0a — (il Hias— s aale 2 (62)

4920 — 4ndi Huadll (63)

70



JJMAJ\ :\.4.\13

Jeiall s — bl 5 e shiall B — L)) a3 -]
L2006 — 5w — (Sl

— ol sl — e shall o oilall — o gl Baba Je 3D
. 2005 — 4y lasal

el Gl se — dpala shall g dliaiall dads )l - s aale 023
.2001 — Cgym—

Gmalall o sall — Alall Lol sl ey s 2 4

. 2008- sy — ) g bl jall

£ 2009 — Gles — sl 5 all A8z

Gl gdiia — 4 gial) liliaad) — daaW) pall e\.u; VT -6
12010 — s — A sinl) e

4a\ail) J\.J - '5)4\.,.,«5\ :\MLAJLJS\ - ﬁ‘)l_ua BTVEN LSJL‘; A7
L2007 — Glas — sl il

Fagll s — alall Jdsall ¢y sHall 8 Jasas g — U gl) gl 2aa) 3-8
. 2004 — 58l — Ay

71



—elad) (Jdgall o el ) Jane — 5 S5 e deaa 229
1990 — Bier — (Alall drdls &) sl

J\.‘d\—'é‘)mu\ M.uujhﬂ\ —Lru‘)l_u.a U‘“‘;Lf,)\"; 2A-10
2002 — Glae — 8l dpalall

3 y1a) daa) yiul 98 paleall duwla gall - JalS 5B 011
2000 — e — a2y sll 5l Haall Hla — il gladl

) JiieY)  clibanll - Sue jeali jjall e 2212
Sl A8 58— gl (gl 85 jiall bl g sl 5Ll
L2007 — o=kl — Sla

Laae ) gl ) oot g Lol Al sbiall — L&l (ppa e 5213
il 15— Al shoall a5 il ol

L2007 — Slee — 255

Sally wehmeier — exford —Learners dictionary — 7 th
ed — London — express — 2007

+ ) pall LBl 5 )
2005 Al 23lall 3l jall gl 15
1961 Aind Al shall calEdall Ligd 4885 -1 6

. 1963 Aaud Alaill il Lid 4885 - 17

72



oadlall

Leald oo iy (Al gall Sl 5a (o A 50 dpliaiall) Al
Gl Al Gl el 5 Clilias Lgadie JaSY 4a gl e Lealea
Aalaidl) Liad) 2iai 1963 Al dliaiill cHlEMall Uiyd 3l
caila gl ela) caali g Lt Caagd) oo <l jLital) 5 cilibeaally
dolaial) clEall Jaliy Jsall 3 g ¢ JaSY) an 5l e dliail)
salaudly Jasi Al B Bled se o (il g ad jlas () e 353 5
ol Ll 3l 5 (s AT A g0 (o La A ga 82l )l [ f adry (el
£12Y bl Aulail) Fia ) 2iab 50 Lgae dlaill i)
DY 3 dliadl) el jie Dlias Jadlip s JS Ledilha
e da s g Ie Ll V) Aladl jie da sy (ubsal) dipadl) 4 gall
ALl o L) Aloaiil) Ziad) Ledais 31 el W) JadiyY Aial)
D gt ddpadl Al e g Jaassll 4ad) Sa JadyV g el
Llany Llaml) il ) aiaii Lyl 5 ¢ slaie) (gl (e Ld dlaall
Anal) e g¢ Lgle aall ol Ledifidi ddpaal)l 4 sall s
Slo el g alall ad ) Jadiiy lelae ¢1a¥ dipma < jliely Alail)
(o Leakaii Aipna A0 S i g 50 20 ) 58l alall 4 ) sty s Al e
Jual Sl 4 s el Lisagl 5 ¢ Jogall Adalall il ga8l) L)
Oba shaall (pafiaas 5 Leil g2y Juai¥) A 3all 5 ¢ JuaiV)
sl aae AWBY) A gy e g Letald) (lSa 8 Ll gl (el
Aty gl Ulaza CWLATY) 03¢

73



(HASANET VE IMTIiYEZET ELBIiASET ELKUNSILIYYE)
BiMUCiB ITTIFEKIYET FiYINNE LILEALAKAT
ELKUNSULIYET LiSENET 1963

KAYNAKCA

1.

D.Hani Errida - Elelakat Eddiblimésiyet ve ELkunsuliyet -
Daru Elmenhel Elliibnéni - Beyrut - 2006

D. Ali Sadik EbG Heyf Elkanin Eddiblimési - Miinse’et
Elmearif - Eskendériyet - 2005

D. Asim Cébir - Elvezifet Elkunsuliyet ve Eddiblamésiyet -
Avudét Linnesr - Beyrut 2001

D. Velid Bitar - Elkanin Eddiivell Elam - Elmiiesseset
Elcémiati Liddirasét ve Ennesr — Beyrut- 2008

D. Sehil Hiiseyin Elfetelévi - Elmucize fi Elkdnun Eddiiveli
Elam - Daru Essekafet Linnesr ve Ettevzia - Umman - 2009

D. Veseyn Husém Eddin — Elhisanét Elkantniyet — Mengirat
Elhilb1 Elhukikiyet — Beyrut - 2010

D. Gazi Hasan Sabérayni - Eddiblimésiyet Elmeasarat - Daru
Essekafet Linnesr ve Ettevzia - Umman - 2007,

D. Ahmed Ebil Elvefé - Elvesit fi Elkanin Eddiiveli Elam -
Daru Ennehdat Elarabiyet - Elkahirat - 2004

D. Muhammed Aziz Siikri — Medkal ela Elkanin Eddiveli
Elam — Menstrat Cémiat Elhilbi — Dimask — 1990

74



10.

11.

12.

13.

14.

15.

16.

17.

D. Gazi Hasan Sabérayni - Eddiblimésiyet Elmiidsirat -
Eddaru Elalemiyet Linnesr - Umman - 2002

D. Samir Kémil — Eddiblimésiyet Elmiidsirat ve istiraceten
Idérat Elmiifévedat — Daru ELmesirat linnesr ve Tevzia —
Umman 2000

D. Abdulaziz Nasraabikén — Elhisanét ve Elimtiyézét

Eddiblimasiyet ve Elkunsuliyet Elmukarrarat fi Elkanin
Eddiiveli — Seriket Elabikén Lilebhas — Erriyad- 2007

D. Ali Huseyn Elsémi — Eddiblimasiyet Nes’ethé ve
Tetavvurahé ve Kavéaduhé ve Nizdm Elhasanét ve Elimtiyézét
Eddiblimésiyet - Daru Essekéafet Linnesr ve Ettevzia - Umman
—2007

Sally Wehmeier — Oxford — Learner’s Dictionary — 7th ed. —
London- Express
Eddesétir ve Elittifékiyét Eddevliyet

Diisttir Elirak Edda’im Lisenet 2005
Ittifékiyet Fiyinné lilalékat Eddiblimésiyet Lisenet 1961

[ttifekiyet Fiyinné lilalékat Elkunsuliyet Lisenet 1963.

75



MJ&‘QM&@XJM‘J‘J&Y‘?@
;\,.\.dl.d‘ 5 ykaal)

Definition of Dumping Commodity and Combat Mechanisms in
the WTO

Lapei jllae :330Y)
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Abstract:

Of the most important features of the economic system that prevails in
the world is the economic openness that encourages the lifting of
restrictions that impede the freedom of trade exchanges.

Thus is it obvious that the economies of the countries subjected to
numerous attempts dumping policy. This prompted the member states
in the GATT agreement and access to the world trade organization to
get out of the arsenal and the rules that govern and struggling this

policy.
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relatives aux consultations sont elles empreintes de
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parvenir a une solution politique. » Voir Pace Virgile,
L’organisation mondiale du commerce et le
renforcement de la réglementation juridique des
¢changes commerciaux internationaux, éd. L harmattan,
Paris, 1999, p. 176-177.
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*2) « La partie qui s’ estime victime d’un dumping doit
demander I’ouverture d’une enquéte pour prouver
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Hugues, Droit du commerce international, 2éme éd,
Dalloz, 2006, p. 57.
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>>) « Les plaignants doivent avoir le soutien de 50 % au
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totale. » Voir Aussilloux, Vincent et Mourre, Gilles,
Une révision souhaitable de la procédure antidumping a
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Military Intervention in Kosovo

Turkey’s Stance and International Law

Assist. Prof. Dr. Muhamed ALI"

Abstract

The beginnings of the dispute related to the Kosovo issue within
former SFRY can be found in the year 1980, immediately after the
death of Josip Broz Tito. As a consequence of the pressure from the
Serbs against the population in Kosovo, the Kosovo Albanians
published the Declaration of Independence in 1990, followed by
parliamentarian and presidential elections in May 1992, where
Ibrahim Rugova was elected for the President of Kosovo. Unlike the
stance of Turkish foreign politics towards the war in Bosnia, where it
insisted for an immediate military intervention of the international
community for a cease-fire, during the war in Kosovo Turkey was
insisting for solution of the conflict as a part of the Constitution from
1974 and didn’t have a positive stance towards the eventual
international military intervention in order to bring the military actions
to an end. This stance of the Turkish foreign politics was a result of
the fear of the Turkish authorities for eventual increase of the Kurdish
minority aspirations lead by the PKK organization for secession of the
southeastern part of this country, as a result of the international
intervention against Yugoslavia. However, when the military actions
of the Yugoslav (Serbian) military and paramilitary formations against

“ International University of Sarajevo, mali@ius.edu.ba
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the civilian population in Kosovo intensified, Turkey, as one of the
leading actors of the NATO alliance, played an active role during the
military intervention against Yugoslavia.  According to NATO
officials, this military intervention was in accordance with the aims of
the UN and it reflects the requests and aspirations of the international
community which are in accordance with the ones of the
Organization. On the other hand, according to the opponents of this
operation, the action of NATO didn’t reflect the requests of the
international public, but on the contrary, the above mentioned military
operation turned the NATO organization into a “world policeman”.

Key words: Kosovo crisis, Turkey, NATO military intervention,
international law.

Introduction

The beginnings of the dispute related to the Kosovo issue within
former SFRY can be found in the year 1980, immediately after the
death of Josip Broz Tito. After the period of the reign of Tito, the
relations between the population of Kosovo and the authorities of
Yugoslavia deteriorated, as a result of that in March 1989, the Serbian
authorities took the first steps towards discontinuation of the
autonomy of this region,

1 a status that existed within the former SFRY. This move of the
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Serbian authorities faced intense protests of the population in
Kosovo®, which were muted by the Serbian authorities. After the
military and police intervention, the next step of the Serbian
authorities was an adoption of a new constitution which was
foreseeing alleviation for the implementation of Serbian politics on
the territory of Kosovo, as a replacement of the constitution of
Yugoslavia from 1974, on the 28" September 1990, the Serbian
parliament adopted the new constitution through which, amongst other
things, was justifying the right of the Serbians for control over the
historical and ethnical territory of the Serbians. This new concept
didn’t mean anything else except a law frame for realization of the
idea for creation of Great Serbia. In these lines we will try to analyze
the historical aspect of the events in Kosovo during the 1990’s, the
military intervention of NATO in Kosovo and the stance of Turkey
towards this intervention and finally, the legitimacy of this
intervention from the aspect of international law.

. Short historic review of the events in Kosovo during the
1990’s

As a reaction of all the above mentioned pressures of the Serbs against
the population of Kosovo, the Kosovo Albanians in 1990 published
the Declaration of Independence, and in May of 1992 they carried out

! Kosovo gained the status of autonomy during the period of the reign of

T|t0 as a part of the Constitution of 1974.

According to CIA The World Factbook Kosovo's population stands at
1,870,981 persons. It highlights that ethnic composition is as following: Albanian
(official) 94.5%, Bosnian 1.7%, Serbian (official) 1.6%, Turkish 1.1%,
other 0.9% (includes Romani), unspecified 0.1%. See
https://www.cia.gov/library/publications/the-world-
factbook/geos/print_kv.html Access Date 09.06. 2016.
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parliamentarian and presidential elections, where Ibrahim Rugova®
was elected for a President of Kosovo. President Rugova gave great
effort towards obtaining support from the international community for
the politics of the Kosovo Albanians. As an activity of his diplomatic
efforts, he visited Ankara in 1992, where he met the president Ozil
whom he handed over a request for an acceptance of the independency
of Kosovo. However, the reply of the Turkish president for this
request was not positive. This stance of the Turkish foreign politics
was a result of the fact the Turkish country itself had fears from the
eventual stance of the international community for parallelism
between the struggle of the Kosovo Albanians against Belgrade and
PKK’s struggle against Ankara. Besides the negative stance of Turkey
towards the acceptance of Kosovo’s independency, however,
generally observed, Turkish foreign politics didn’t stop offering
political support to the Kosovo Albanians. Namely, in 1998, as a part
of the visit of Turkish minister of foreign affairs Ismail Cem in
Belgrade, the Turkish party handed over a request to Milosevic for
returning of Kosovo’s autonomy and acknowledgment of the rights of
the Kosovo Albanians. On the other side, KLA (Kosovo Liberation
Army)* appeared on the stage in Kosovo, which, unlike the peaceful
politics of Rugova, based its’ strategy on a guerilla war against the
Serbian forces. The guerilla actions of KLA contributed towards
intensifying of the military actions of the Serbian forces, against the

3 He was born in 1944 in Kosovo. He had a PhD from the University of

Pristina on the field of literature (1984). In 1996, he was chosen for a member of the
Kosovo Academy of Science and Arts. In the same year, he was awarded a honorary
PhD by the Paris VIII University. In 1989, he was elected for a president of the first
political party in Kosovo, LDK, which was challenging the communist regime of
that time. In 1992, he was elected for a President of Kosovo, followed by a re-
election in 1998 as well, as a result of the new elections carried out in that year.
After the war in Kosovo, in the parliamentary elections, Rugova’s party got the
majority of the votes, by which he was re-elected for the President of Kosovo again
in 2002 and 2005 as well. He died in 2006. Rugova is considered as a symbol of the
independency of this young European country.

N UCK — Ushtria Clirimtare e Kosovés; KLA (Kosovo Liberation Army).
160



armed Kosovo Albanians and as well as the civilian Albanian
population. The growth of the number of victims between Albanian
civilians and the banishment of the Albanian population from their
ancient hearth, as a result of the military actions of Serbian military
and paramilitary formations, caused series of reactions on the
international scene.’

1. The military intervention in Kosovo and the stance of
Turkey

> See: CAPAR, Gokhan, NATO’nun Kosova’ya Miidahalesinin Birlesmis

Milletler Kurucu Andlasmasi Agisindan Analizi (MA thesis), U.U. Sosyal
Bilimler Enstitiisii, Bursa 2006, p. 96-98; KIR, Alpaslan, Tiirkiye’nin Makedonya
Politikasimin Balkan Politikas1 icerisindeki Yeri (MA thesis), H.A K. Stratejik
Arastirmalar Enstitiisi, Istanbul, 2008, p. 4-25; ZAMAN, Fuat, Kosova’nin
Tiirkiye Acisindan Stratejik Onemi (MA thesis), G.Y.T.E. Sosyal Bilimler
Enstitiisii, Gebze 2006, p. 51-55; AYDOGMUS, Fatih, Soguk Savas Sonrasi
Tiirkiye’nin Balkanlar Uzerindeki Etkisi (MA thesis), Y.U. Atatiirk ilkeleri Ve
Inkilap Tarihi Enstitiisii, Istanbul, 2009, p. 66.
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*Map of Kosovo and Turkey®

In the period that followed (1998), the Security Council brought two
important resolutions in relation with the ongoing events in Kosovo.
The Resolution 1160 of the Security Council was urging Yugoslavia
to undertake all necessary measures in order to find a political solution
for the conflict and at the same time it was urging all Albanian leaders
in Kosovo to denounce the terrorist attacks. The urge of the Security
Council was also directed towards the other components of Kosovo’s
society for realization of their objectives only through application of
peaceful methods. Simultaneously, through the 1160 Resolution, the
need for an adequate solution for the crisis in Kosovo was highlighted,
but only through preservation of Yugoslavia’s territorial integrity.” As
a part of the international community engagement for a cease-fire in
Kosovo, on the 23" September 1998, the UN Security Council
adopted the 1199 Resolution, through which the deterioration of the
situation in Kosovo was considered as a threat for the peace and
security of the region. Simultaneously, through this resolution, the
parties involved were invited to cease the fire and in that direction to
take the foreseen measures with the 1160 Resolution. The two above
mentioned resolutions, besides the denouncement of the use of force
by Yugoslavia and KLA, at the same time they were authorizing
OSCE to send observers in Kosovo, with an objective of observing the
events from closely.® In March of 1998, as a response of the
international community on the military actions of the Serbian forces
against the civilian population, besides introduction of economic and
diplomatic sanctions, it also introduced a military embargo against

6 http://akademikperspektif.com/2014/02/08/turkiye-ile-kosova-kardesligi/
Accessed 9.6.2016

! CAPAR, p. 100.

8 CAPAR, p. 101.
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Yugoslavia, which confirmed the continuous increase of pressure of
the international community towards this country. On the other hand,
the increase of presence of NATO forces in Macedonia and Albania
also represented an additional pressure towards Belgrade. As a result
of the growth of pressure against Yugoslavia, in February 1999, this
country was forced to take part in negotiations with representatives
from Kosovo, which were held under the patronage of the
international community, led by the USA, in the city of Rambouillet.
According to the peace plan of the international community, Kosovo
was supposed to have an autonomous status within Yugoslavia and on
its territory there was not supposed to be another military presence
except the presence of NATO forces. This peace plan was accepted by
the Kosovo side, but rejected by the Yugoslavian delegation, by which
on the 19™ of March 1999, the peace talks under international
patronage ended without the expected results.” As a result of the
increase of unsuccessful peace talks and the increase of victims
between the Albanian civilians in Kosovo, NATO decided to initiate
an aerial military operation with an aim of prevention of further blood
shedding in this country. The former announcements of Russia and
China, through which they claimed that they will use their right for
veto against the eventual military operation against Yugoslavia, can be
considered as the main reason for avoiding the resolutions of the UN
security Council for a permission to include military force and using
NATO’s military mechanisms during the above mentioned military
operation.’® Following the unsuccessful efforts of the international
community or peaceful salvation of the crisis in Kosovo, on the 24™ of
March 1999, NATO, led by the USA, decided to attack Yugoslavia.
The operation named Allied Force lasted 78 days in total, and
included Turkey, USA, Germany, Belgium, Canada, United Kingdom,

’ CAPAR, p. 103-104; KIR, p. 4-25.
10 KIR, p. 4-26. See: ZAMAN, p. 56-58; CAPAR, p. 104.
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Denmark, Spain, France, Portugal, Netherlands, Norway and Italy.'
According to NATO representatives, the main reasons for undertaking
the military intervention against Yugoslavia were the following:

° discontinuation of the humanitarian crisis in Kosovo through
prevention of disrespecting of human rights,

° implementation of stability in Eastern Europe,
° increase of trust towards NATO,
o the right of Kosovo Albanian for self-determination.*

According to the announcements of NATO representatives, through
this military operation the Alliance was aiming the following:

° bringing the military actions to an end,

° forcing the Serbian military and police forces to withdraw
from the territory of Kosovo,

° moving international military forces into this country,

° enabling return of the refugees and taking care of them through
international humanitarian organizations.*®

On the other hand, unlike the stance of Turkish foreign politics
towards the war in Bosnia, where it insisted for an early military
intervention of the international community for a cease-fire, during the
war in Kosovo, Turkey was insisting for solving the conflict within
the frames of the Constitution from 1974 and didn’t have a positive
stance towards the eventual international military intervention to bring

1 ZAMAN, p. 60.
12 CAPAR, p. 105-106; ZAMAN, p. 59-60.
13 CAPAR, p. 107.
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the military events to an end. This stance of the Turkish foreign
politics was due to the fear of the Turkish authorities for an eventual
increase of the aspirations of the Kurdish minority lead by the PKK
organization for secession of the south-eastern part of this country, as
a result of the international intervention against Yugoslavia. However,
besides the above mentioned stance of Turkish foreign politics
towards the Kosovo issue, when the military actions against the
Yugoslav (Serbian) military and paramilitary formations against the
civilian population of Kosovo intensified, Turkey, as one of the
leading actors and military forces of the NATO alliance, played an
active role during the military intervention against Yugoslavia.
Namely, the Turkish state sent 11 military F-16 airplanes which had
an effective role within observing and bombarding aims on the
territory of Yugoslavia. Simultaneously, the Turkish authorities
opened the Turkish air space for the Alliance for eventual need during
the implementation of the aerial military operations.™

I1l.  Legitimacy of the military intervention in Kosovo

However, numerous dilemmas appear in regards of the international-
legal legitimacy of the aerial military operation of NATO against
Yugoslavia. According to NATO representatives, this military
operation was in accordance with the UN objectives and it reflected
the requests and aspirations of the international community which are
in accordance with the ones of the Organization. On the other hand,

14 KIR, p. 4-26; BAS, Numan, Kosova Sorununun Ortaya Cikisi Ve
Balkanlar Uzerine Etkileri (MA thesis), S.D.U. Sosyal Bilimler Enstitiisii, Isparta,
2009, p. 73, 75-76. See: AYDOGMUS, p. 84; AKMAN, Halil, Tiirkiye
Yunanistan Ve Arnavutluk’un Balkan Ulkeleri Ve Etnik Yapisi Uzerine
Stratejik Hedefleri (MA thesis), G.Y.T.E. Sosyal Bilimler Enstitiisii, Gebze, 2006,
p. 232.
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according to the opponents of this operation, NATO’s action didn’t
depicture the requests of the international public, but on the contrary,
the above mentioned military operation turned the NATO organization
into a “world policeman”.’® According to international law, the usage
of force can be implemented only in two cases, as follows: first, in a
case of legitimate self-defence which is conditioned by fulfilling
series of conditions, and second, in a case of authorization issued
by the UN Security Council. Simultaneously, in a case of an
implementation of aerial attack against one of the NATO member
countries, according to Article 5 of the Alliance Convention, an
activation of Article 51 of the Organization is foreseen, which
recognizes the right for a common legitimate self-defence. Also,
according to this article, the right for legitimate defence can last only
until measures of the UN Security Council are activated. From the
above mentioned, we can bring a conclusion that the right for self-
defence within the NATO alliance is in accordance with the right of
usage of force according to the principles of UN Security Council. In
this case, however, the implementation of a military attack of the
Alliance against Yugoslavia, without previous attack or a threat
against one of its members from that country, opens dilemmas about
the legitimacy for using the right of self-defence during this
operation.’® However, a question is rising, was there an authorization
from the Security Council of the NATO Alliance for implementation
of a military attack against Yugoslavia, which would legitimate the
military intervention against this country. First, it must be recognized
that the Security Council adopted several resolutions related to the
events in Kosovo. Through deterioration of the situation in Kosovo, as
we previously mentioned, in 1998, the Security Council adopted the
1160 Resolution which was foreseeing an introduction of a military
embargo towards Yugoslavia, denouncement of the violence of

= CAPAR, p. 105.
16 See: PEKYARDIMCI, B. Elif, insancil Miidahale Kavrami Ve Kosova
Sorunu (MA thesis), A.U. Sosyal Bilimler Enstitiisii, Ankara 2006, p. 123-124.
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Serbian forces against civilians and protesters and the terrorist actions
of KLA, as well as the military financial support of this military
organization. Simultaneously, this resolution was supporting the
efforts of international representatives for establishing peace, it was
highlighting the need for an increase of international representatives in
this country and both sides were invited to establish dialogue towards
bringing the military crisis to an end. One of the most important
components of this resolution was the fact which was highlighting the
importance of keeping the independency of Yugoslavia’s territorial
integrity.’” Following the analysis of the above mentioned Resolution
of the Security Council, we can bring a conclusion that there weren’t
any signals for eventual authorization by the Security Council of any
country or a group of countries for an attack against Yugoslavia.

The Security Council during 1998 adopted the second resolution
numbered 1199, which was related to the events in Kosovo. Namely,
through this resolution, besides it was repeating the contents of the
former resolution (nr. 1160), it was highlighting the international
community concern for the safety of the civilian population, the
situation of the refugees, it required from the Albanian leaders to
denounce the terrorist actions of KLA and a request to the official
supporters of KLA was in order to stop the military and economic
support towards this organization. Simultaneously, this resolution was
highlighting that deterioration of the situation in Kosovo was
representing a threat for regional peace and safety, which also
confirmed the respect of the international community towards the
independency and territorial integrity of Yugoslavia. One of the most
important components of this Resolution was the Security Council
admonishment for taking additional measures — without alluding on
the contents — in case of failure to implement the previously

o PEKYARDIMCI,, p. 125-126; CAPAR, p. 100.
167



mentioned decisions.® As well as the previous resolution, this
resolution also, besides others, highlighted the international
community engagement for a cease-fire, it also confirms the principle
of respect towards the independency and territorial integrity of
Yugoslavia. Although the end of this resolution was highlighting the
international community determination for undertaking additional
measures in case of failure to implement the above mentioned
decisions, not explaining the contents of the eventual new measures is
an argument enough for a non-authorization of the NATO Alliance
military operation against Yugoslavia. Following the above mentioned
decisions of the Security Council, the 1203 Resolution represents the
final resolution adopted before the military intervention of the
Alliance against Yugoslavia. Namely, through this resolution, the
Security Council was denouncing the terrorist attacks and the external
assistance and at the same time it was calling upon the leaders to take
necessary measures. Simultaneously, the Security Council was calling
both sides to establish a dialogue and solve the military crisis through
political methods. Although, according to some analysis, the
sharpening tone of the international community through the
resolutions meant exactly an indirect authorization for usage of
power," the usage of power is an act which, because of its’ meaning,
should be implemented in a n open and direct manner, an act that does
not exist in the previous resolutions. Besides the opposed opinions,
although, generally observed, the military intervention of NATO
alliance against Yugoslavia is opposed to international law, having in
mind the fact that the Security Council didn’t authorize the above
mentioned military-political organization, nor it adopted a resolution
for undertaking a military action. However, there is a dilemma on the
international academic scene about the legitimacy of this military
action observed from the aspect of a humanitarian intervention.

18 PEKYARDIMCI, p. 126; CAPAR, p. 101.
19 PEKYARDIMCI, p. 126-127.
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Generally observed, although the term humanitarian intervention
means a manner of usage of force that doesn’t exist in international
law, however, according to some observers and organizations, this
method of usage of force is in accordance with international law, or,
observed from a practical aspect, there is a need of its’ application.?
Even after the acceptance of this method of using force as a legitimate
in some researches, its’ implementation however is conditioned with
series of criteria.

The legitimacy of humanitarian intervention is conditioned by
existence of severe violation of human rights. From the data
mentioned, we can bring a conclusion that in the case of Kosovo, the
most basic human rights were violated by the Yugoslav (Serbian)
military and paramilitary formations, by which we can bring a
conclusion that the above mentioned criteria for legitimizing of the
humanitarian action were met. As another criterion which is a
condition for legitimizing the military humanitarian intervention is the
lack of opportunity to stop the military actions through peaceful
methods, except through implementation of the humanitarian
intervention. In the case of Kosovo, the international community
gave enormous efforts towards finding a peaceful solution for the
conflict. Failure to adhere the Security Council Resolutions for cease-
fire and the Yugoslav authorities’ non-acceptance of the Rambouillet

2 See: PEKYARDIMCI, p. 129. For humanitarian intervention and
international relations/international law, see WELSH, M. Jennifer (ed.),
Humanitarian Intervention And International Relations, Oxford University
Press, New York, 2004; Chesterman, Simon, Just War Or Just Peace?
Humanitarian Intervention And International Law, Oxford University Press,
New York, 2001; MURPHY, D. Sean, Humanitarian Intervention: The United
Nations In An Evolving World Order, University Of Pennsylvania Press,
Pennsylvania, 1996; SIMMS, Brendan et.al. (ed.), Humanitarian Intervention: A
History, Cambridge University Press, New York & Cambridge, 2011; WEISS, G.
Thomas, War And Conflict In The Modern World: Humanitarian Intervention,
Polity Press, Malden & Cambridge, 2012; ORFORD, Anne, Reading
Humanitarian Intervention: Human Rights And The Use Of Force In
International Law, Cambridge University Press, New York & Cambridge, 2003.
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Agreement were facts enough to depicture the lost of all opportunities
for finding a peaceful solution for the war in Kosovo.” For
legitimizing the humanitarian intervention, the applied military
intervention was conditioned to aim a cease-fire and put an end to
the violations of human rights. In this context, we can highlight that,
according to the NATO Alliance authorities, this military intervention
had an objective to put an end to the war in Kosovo, which would stop
blood shedding, murdering of civilians and banishment of people from
their ancient hearthstones. However, according to some experts,
NATO’s aims of the humanitarian intervention were opposed with
what it claimed in the public. Namely, according to them, one of the
greatest factors that incited the military intervention was the fact of
existence of enormous underground resources and the strategic
geopolitical position of this country. Besides that, the increase of the
influence of the Alliance in the domain of security on the European
continent, especially in Eastern Europe, can also be considered as one
of the main aims for this humanitarian intervention.”* An application
of a request towards the international community by the country
where the conflict is taking place or by those whose rights are
being violated, for undertaking a military action is a significant
factor for legitimizing the humanitarian intervention. In the case of
Kosovo there wasn’t a request towards the NATO organization for a
humanitarian intervention from the Yugoslav government, however,
on the contrary, the authorities of this country were categorically
opposing to this idea. However, the Kosovo Albanians authorities,
continuously, through diplomatic activities (like the ones by Rugova
in 1999), applied a request to the most influential factors on the
international scene for help in order to bring an end to the violation of
human rights.? In this context, the request of the Kosovo population

2 See: PEKYARDIMCI, p. 130-131, 135-138.
2 PEKYARDIMCI, p. 132-135.
2 See: PEKYARDIMCI, p. 143-145.
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lead by its’ leaders was valid and legitimate, bearing in mind the fact
that, besides its” autonomous status was taken away, at the same time
it was a victim of violation of its’ basic rights by the Yugoslav
military and paramilitary formations.

Simultaneously, a non-excessive or a limited usage of force is a
significant criterion in order to legitimize the humanitarian
intervention. Namely, according to the above mentioned criterion, the
usage of force should be applied only against the place or the region
where the conflict is taking place, and its application should not be
extended. In the Kosovo conflict, the NATO bombardments were not
limited on Kosovo only, but were extended on other parts of
Yugoslavia, an act through which, according to some opinions, a
violation of the sovereignty and territorial integrity of Yugoslavia took
place.** However, observed from a military-strategic aspect, the
bombardment against Yugoslavia was necessary, bearing in mind the
fact that it was the only manner to force Milosevic to retreat in regards
of the Kosovo issue. Simultaneously, according to the above
mentioned criterion, the usage of force was supposed to be defined to
a limited time. Namely, according to this condition, KFOR forces in
Kosovo, once the Serbian forces from the territory of Kosovo
withdrew, they were supposed to withdraw as well. On the contrary,
the mission of these forces could be observed as invading and
occupying of the territory.?® However, the mission of these forces has
not ended yet, bearing in mind the events in the northern part of
Kosovo and the role of KFOR for prevention of deterioration of the
inter-ethnical relations in this country.

According to the above mentioned criterion, taking necessary
measures to prevent victims between the civilian populations
during the attacks is also an important factor towards legitimizing the

24 See: PEKYARDIMCI, p. 139-140.
2 See: PEKYARDIMCI, p. 140.
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humanitarian intervention. The military strategy of the NATO
Alliance during the war in Kosovo was based on the attacks carried
out by the air forces, which contributed not only towards the reduction
of huge loss of human lives between civilians, but these attacks
resulted with a huge number of human victims, so the aerial
intervention caused human loss on the Serbian side, as well as on the
Albanian population in Kosovo.?®

Although we have previously brought a conclusion that the military
intervention of the NATO Alliance was not in accordance with
international law, however, based on the above mentioned analysis,
we can bring a conclusion that this act of the above mentioned
military-political organization fulfilled the criterions in a large degree
to be defined as a humanitarian intervention.

Besides various debates about the accordance of the term of
humanitarian intervention with the general regulations and principles
of international law, the military intervention in the case of Kosovo
was still observed by the international public as a necessary and a
moral act for bringing end to blood shedding.?” In this context, the
intervention of the Alliance was also a result of the institutional
nuisance of the UN, which was harming the safety efficiency of this
international organization. Simultaneously, it should be highlighted
that the condemnation of the Serbian war crimes in Kosovo by the UN
Human Rights Commission with 44 from a total of 51 votes, as well
as the refusal of the initiative for denouncement of the Alliance aerial
attacks against Yugoslavia by 12 from a total of 15 countries at the
Security Council, are clear messages of the international community
for their support of the military intervention.?

2 See: PEKYARDIMCI, p. 141-142.
2 See: PEKYARDIMCI, p. 145.
28 CAPAR, p.111-112.
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Finally, through the military intervention against Yugoslavia, the
world order based on respect towards sovereignty and non-
interference in the internal affairs of other countries, slowly, but
surely, is transforming into an international system, where the most
preferential principles are maintaining and non-violation of human
rights. This new system of international affairs can have various
effects. In the case of Kosovo, besides the realization of strategic
objectives for preservation of the interests of western countries, the
military information still contributed towards bringing an end to the
war crimes of the Serbian military and paramilitary formations.
However, in the case of the war in Iraq and Afghanistan, this new
system of international affairs, which started with the military
intervention against Yugoslavia, it didn’t contribute towards
realization of strategic and economic objectives of states like the USA
and United Kingdom, but it also caused loss of thousands lives, which
puts a question mark before the morality of these acts in front of the
international opinion. In the next period, the international community
lead by the UN, besides other things, should also focus on reforming
the international law through finding various modules for equilibration
between the terms sovereignty and human rights, so that through this
act it would prevent violation of human rights, as well as disrespect of
the sovereignty of a certain country.

Conclusion

In the context of the legitimacy of the intervention in Kosovo from the
aspect of international law, we brought a conclusion that, although the
military intervention of the NATO Alliance was not in accordance
with international law, however, basing on the analysis of this work,
we could claim that through this act of the above mentioned military-
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political organization, it fulfilled the criterion set to define it as a
humanitarian intervention in a huge extent. Besides the various
debates about coordination of the term of a humanitarian intervention
with the general principles and regulations of international law, the
military intervention in the case of Kosovo in front of the international
opinion was observed as a necessary and a moral act for bringing the
blood shedding to an end. Through the military intervention against
Yugoslavia, the world order based on respect towards sovereignty
and non-interference in the internal affairs of other countries,
slowly, but surely, is transforming and is evolving into an
international system, in which the principles of the highest priority are
preservation and non-violating human rights. This new system of
international affairs can have various effects. In the case of Kosovo,
even besides the realization of the strategic objectives for preservation
of the interests of the western countries, the military intervention
contributed towards bringing an end to the war crimes of the Serbian
military and paramilitary formations. However, in the case of the war
in Irag and Afghanistan, this new system of international affairs,
which started with the military intervention against Yugoslavia, it
didn’t contribute towards realization of strategic and economic
objectives of states like the USA and United Kingdom, but it also
caused loss of thousands lives, which puts a question mark before the
morality of these acts in front of the international opinion. In the next
period, the international community lead by the UN, besides other
things, should also focus on reforming the international law through
finding various modules for equilibration between the terms
sovereignty and human rights
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Unsettled Matter of European Trade Mark Law: Double Identity
Rule

- Burden of Proof Issue-
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Abstract:

In the last decade, there has been a crucial development under the
European trade mark law. The CJEU expanded the scope of protection
under the double identity rule in order to safeguard the further
functions of trade mark which are related to the selling power of the
“brand image” created by trade mark owners. However, the double
identity rule was traditionally designated to protect merely the origin
function of trade mark and therefore the protection provided under the
double identity rule was absolute. The CJEU’s case law broadened the
scope of the protection under the double identity rule to cover the
further functions that a trade mark performs. Therefore, the CJEU’s
recent approach turned the principle of “absolute protection” upside
down. The “burden of the proof”’ under the double identity rule
appeared as an issue as the result of the broader protection under the
double identity rule. In this paper, the author aims to examine the on-
going developments as to the double identity rule in the light of the
European legislation and the CJEU’s case law; in particular from the
point of the “burden of the proof” issue which has appeared recently.

Key Words: Trade Mark, Trade Mark Law, the CJEU’s Case Law,
Double Identity Rule, Burden of Proof
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Avrupa Marka Hukukunun Coziimlenemeyen Meselesi: Cifte
Ayniyet Kurah

-Ispat Yiikii Sorunu-
Oz

Son on yilda, Avrupa marka hukukunda O©nemli bir gelisme
goriilmektedir. ABAD c¢ifte ayniyet kurali altindaki korumayi, marka
sahipleri tarafindan yaratilan “marka imaji’”’nin satis giicii ile ilgili
olan, markanin diger fonksiyonlarini da himaye altina almak igin
genisletmistir. Fakat ¢ifte ayniyet kurali geleneksel olarak sadece
markanin mengei gosterme fonksiyonunu korumak i¢in tayin
edilmistir ve bundan dolay1 c¢ifte ayniyet kurali altinda sunulan
koruma mutlaktir. ABAD’1n igtihat hukuku ise ¢ifte ayniyet kurali
altindaki korumayir markanin diger fonksiyonlarini da kapsayacak
sekilde genisletmistir. Bu sebeple, ABAD’1n yeni yaklasimi mutlak
koruma prensibini alt {list etmistir. Cifte ayniyet kuralindaki ispat
yiikii, ¢ifte ayniyet kurali altindaki korumanin genisletilmesinin bir
sonucu, sorun olarak ortaya ¢ikmistir. Bu makalede yazar cifte ayniyet
kurali altinda devam eden gelismeleri, 6zellikle yakin zamanda bas
gOsteren ispat yilikli sorunu agisindan, Avrupa mevzuati ve ABAD
ictihat hukuku 15181nda ele alacaktir.

Anahtar Kelimeler: Marka, Marka Hukuku, ABAD Ictihat Hukuku,
Cifte Ayniyet Kurali, Ispat Yiikii
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l. Introduction

A registered trade mark provides the owner with exclusive rights over
the mark in relation to the goods or services for which it is registered.
The owner of a registered trade mark enjoys the exclusive right to use
that mark and can prevent third parties from using identical marks on
identical goods or services covered by the registration. Owing to the
identical marks and identical goods or services requirements, this
clause is known as “double identity rule” in trade mark law.

Trade Marks Directive

! (TMD) which aims to approximate the laws of the European Union
Member States relating to trade marks regulates the double identity
rule under Article 5 (1) (a). The Recitals to the TMD describes this
type of protection as absolute. More specifically, the protection
afforded by the registered trade mark, the function of which is in
particular to guarantee the trade mark as an indication of origin,
should be absolute in the case of identity between the marks and the
goods or services. This means that the likelihood of confusion as to
the origin of the goods or services is presumed under the double
identity rule, unlike the protection provided to trade mark owner under
the other subsections of Article 5. There are three basic requirements
for trade mark owner to apply the exclusive right under the double
identity rule: “using in the course of trade” prerequisite, “identical
signs” and “identical goods or services” requirements.

! DIRECTIVE 2008/95/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 22 October 2008 to approximate the laws of the Member States
relating to trade marks. According to the Article 55 of the new TMD [Directive
(EV) 2015/2436], DIRECTIVE 2008/95/EC is repealed with effect from 15 January
2019, without prejudice to the obligations of the Member States relating to the time
limit for the transposition into national law of Directive 89/104/EEC set out in Part
B of Annex | to Directive 2008/95/EC.
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However, the Court of Justice European Union (CJEU) introduced a
further requirement in its Arsenal v. Reed decision, namely that the
use of an identical sign for identical goods or services cannot be
prevented unless it affects or is liable to affect the functions of the
mark, so called “the function theory”.2 By using the “functions” in
this case and the subsequent cases such as Anheuser-Busch v.
Budejovicky Budvar, Adam Opel v. Autec and Celine v. Celine®, the
CJEU recognized that the double identity rule does not safeguard
merely the function of guaranteeing to consumers the origin of the
goods or services bearing the registered trade mark. However, the
identification of the functions came with the CJEU’s judgment in
L'Oréal v. Bellure where quality guarantee, communication,
investment or advertising functions of a trade mark in addition to its
origin function are found to merit protection under the provision of

Article 5(1) (a) of TMD.*

These judgments of the CJEU, which basically expands the scope of
the exclusive right under the double identity rule to safeguard the
quality guarantee and communication, investment or advertising
functions that a trade mark performs, has been given rise to a number
of the issues surrounding the double identity rule.’In this paper, the
author will focus on the burden of proof issue which arose with the
introduction of the function theory to the double identity rule.

1. Double Identity Rule

2 Arsenal v. Reed (C-206/01)[2003] E.T.M.R. 19.
*Busch v. Budejovicky Budvar (C-245/02) [2005] E.T.M.R. 27; Adam Opel v. Autec
(C-48/05) [2007] E.T.M.R. 33; Celine v. Celine [2007] (C-17/06) E.T.M.R. 80.
* L'Oréal v Bellure (C-487/07) [2009] E.T.M.R. 55.
® GANGJEE, Dev/BURRELL, Robert, “Because You’re Worth It: L’Oreal and the
Prohibition on Free Riding”, The Modern Law Review, Y. 2010, V. 73, . 2, p.
282; HORTON, Audrey, “The implications of L’Oreal v Bellure- a retrospective and
a looking forward: the essential functions of a trade mark and when is an advantage
fair?”, E.1.P.R., Y. 2011, V. 33, 1. 9, p. 555.
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In order for a trade mark owner to succeed in a claim under the double
identity rule, there are some conditions to be satisfied. The first is that
the unauthorized use of a sign by a third party must be in the course of
trade. The second is that the sign used by a third party must be
identical to the registered trade mark. The third is that the sign must be
used in relation to goods or services which are identical to those for
which the trade mark is registered. The forth is that the use must
affect, or be liable to affect, one of the functions of the trade mark. As
mentioned above the latter requirement, so-called the “function
theory”®, was introduced by CJEU in Arsenal v. Reed.’

A trade mark conveys information to consumers about the commercial
origin of goods or services bearing it. However, consumers may
perceive a trade mark as an economic guarantee for likely product
quality. More specifically, consumers expect the quality of all
trademarked products to be consistent with each other; because they
have originated under the control of one undertaking which is in a
position to control their quality. Moreover, a trade mark gives its
owner an opportunity to invest in creation or development, through
advertising or other marketing techniques, of a “brand image” which
consumers wish to be associated with in order to gain the loyalty of
consumers.? Once the brand image is created, the trade mark begins to
communicate to consumers. This means that consumers no longer

® SENFTLEBEN, Martin, “Function theory and international exhaustion-why it is
wise to confine the double identity rule to cases affecting the origin function”,
European Intellectual Property Review, Y. 2014, V. 36, I. 8, p. 518-524; KUR,
Annette, “Trade marks function, don’t they ? CJEU jurisprudence and unfair
practices”, International Review of Intellectual Property and Competition Law,
Y. 2014, V. 45, |. 4, p. 434-454; JEHORAM, Tobias Cohen, “The Function Theory
in European Trade Mark Law and the Holistic Approach of the CJEU”, The
Trademark Reporter, Y. 2012,V. 102, 1. 6, p. 1243-1253.
’ Arsenal v. Reed (C-206/01)[2003] E.T.M.R. 19.
® ARIKAN, Ozgir, Trade Mark Rights and Parallel Importation in the
European Union, 1% Edition, Onikilevha, Istanbul, 2016, p. 65.
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simply purchase products from a particular source. They also buy the
respective “brand image” which they want to be associated with.®

The investment made by trade mark owner in the creation of brand
image is protected against dilution under Article 5 (2) of TMD.
However, the protection provided under Article 5(2) is merely for the
well-known marks and the protection is balanced by “’due cause”
defence. Unlike the protection provided under Article 5 (2) of TMD,
Article (5) (1) (a) is designed to provide basic protection against
confusion so as to safeguard the exclusive link between the origin of
goods or services and the trade mark. Nevertheless, the CJEU’s case
law, which we will examine in detail below, expanded to scope of
protection under the double identity rule to safeguard the further
functions of trade mark.

1. Case Law

The double identity rule was specially designated to provide trade
mark owners an exclusive right so as to safeguard their marks against
confusion. Hence, the CJEU applied the essential function theory to
determine the scope of the exclusive right given under Article (5) (1)
(@) of the TMD. This means that double identity rule traditionally
protects the ability of the trade mark to guarantee the identity of the
origin of the marked product to the consumers or end users by
enabling them, without any possibility of confusion, to distinguish the
products from others which have another origin.°

However, this traditional approach of the CJEU has been changed
with Arsenal v. Reed.™ The facts of the case in brief are that Arsenal

°® SENFTLEBEN, Martin, “Trade Mark Protection — A Black Hole in the Intellectual
Property Galaxy?”, International Review of Industrial Property and
Competition Law, Y. 2011, V. 42, 1. 4, p. 383.
1% Hoffmann La Roche v. Centrafarm (C-102/77) [1978] E.C.R. 1139 at [7].
1 Arsenal v. Reed (C-206/01) [2001] 2 C.M.L.R. 23.
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F.C. had registered the words "Arsenal” and "Gunners" as well as the
club emblem as trade marks in relation to sports clothing and
footwear. Reed was a stallholder who sold Arsenal souvenirs and
memorabilia bearing these or similar marks without having obtained a
licence from Arsenal F.C. There was unauthorised use of signs
identical to the registered trademarks, on products identical to those
for which the trade marks were registered. Therefore, Arsenal argued
that the unauthorised use of the marks by Reed infringed their
trademarks rights.

Nevertheless, Reed contested the infringement argument of Arsenal,
claiming that there was no use in the course of trade, because the signs
were only used as badges of support, loyalty or affiliation to the
Arsenal football club. More specifically, the signs identical to the
registered trademarks of Arsenal were used in order to express loyalty
towards to the Arsenal football club not to indicate the trade origin of
the products bearing them.*?

The Court ruled, which was in favour of Reed’s defence, that such use
to express support, loyalty or affiliation cannot be considered as use in
the course of trade and therefore the use of the marks by the defendant
does not constitute to infringement. However, due to the sufficient
uncertainty surrounding the issue, two questions were referred to the
CJEU for a preliminary ruling.®® The first question was whether the
third party have a defence to infringement on the ground that the use
complained of does not indicate trade origin in a situation where the
sign used in the course of trade by the third party is identical with the
trade mark in relation to products which are identical with those for
which the trade mark registered. The second question was whether the

2 TORREMANS, Paul, Holyoak&Torremans Intellectual Property Law, 6"
Edition, Oxford University Express, Oxford, 2010, p.429.
'3 Arsenal v. Reed (C-206/01) [2001] 2 C.M.L.R. 23 at [69].
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use of the trade mark as a badge of support, loyalty and affiliation was
a sufficient connection in the course of trade.™

In replying to the questions referred by the Court, the CJEU stated that
the use of the sign identical to the mark is indeed use in the course of
trade, since it takes place in the context of commercial activity with a
view to economic advantage and not as a private matter.”> The
question to be determined is revised by the CJEU as being whether the
exercise of the exclusive right under the double identity rule
presupposes the existence of a specific interest of the trade mark
owner, in that use of the sign in question by a third party must affect
or be liable to affect one of the functions of the mark.*®

This means that the trade mark owner could prohibit the use of an
identical sign by a third part where such use adversely affects or is
liable to affect the functions of trade mark. In this case, the use of
world “Arsenal” created the impression that there is a material link in
the course of trade between the products concerned and the owner of
the trade mark which was not affected by the presence on Mr Reed's
stall of the notice stating that the products at issue in the main
proceedings are not official Arsenal FC products. Thus, in cases such
as Arsenal v. Reed, there would be infringement and that it is
irrelevant that, in the context of the use of the trade mark, the sign is
perceived as a badge of support for, or loyalty or affiliation to, the
owner of trade mark."’

It is important to note that the commentators have interpreted
differently the convoluted judgments of the courts as to trade mark use

¥ Arsenal v. Reed(C-206/01) [2003] 1 C.M.LR. 12 at [27]; MORCOM,
Christopher/ROUGHTON, Ashley/ST. QUINTIN, Thomas, The Modern Law of
Trade Marks, 4" edition, LexisNexis, London, 2012,p. 340.
1> Arsenal v. Reed (C-206/01)[2003] 1 C.M.L.R. 12 at [40].
% Ipid., at [42].
' NORMAN, Helen, “Time to blow the whistle on trade mark use?”, Intellectual
Property Quarterly, Y. 2004,V. 1, p. 20.
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prerequisite in Arsenal v. Reed. According to Norman, the question is
no longer whether trade mark use is a prerequisite for liability, but
whether the use of third party undermines any of the functions that
trade mark performs.*®

What the CJEU actually did in Arsenal v. Reed was to expand the
scope of protection under the double identity rule. More specifically,
protection provided under the double identity rule was not limited to
uses to indicate the commercial origin of products bearing the trade
mark. Therefore, Griffiths interpreted the CJEU’s judgment in
Arsenal v. Reed as follows:

“ [ this finding appears to give undertakings which] registered signs
as trade marks that have a strong appeal to consumers for reasons
that are not due to their signification of the fact that goods of the
designated kind have a specific origin, a valuable monopoly over the
commercial exploitation of this appeal. 19

The CJEU ceded the trade mark owner ownership of the entire range
of functions which a trade mark might fulfil and of meanings which it
might embody, whether or not these bear any relation to the trade
mark role as an indication of origin.?® Therefore, the one of the
relevant questions needs to be asked under the double identity rule is
that whether the functions of a trade mark, but in particular its
essential function of indicating origin, are likely to be jeopardised
through the unauthorised use of the trade mark by third party.

¥ NORMAN, p. 27.
9 GRIFFITHS, Andrew, “The trade mark monopoly: an analysis of the core zone of
absolute protection under Art.5.1 (a)”, Intellectual Property Quarterly, Y. 2007, .
3,p. 338
2 DAVIS, Jennifer, ‘To protect or serve? European trade mark law and the decline
of the public Interest’, European Intellectual Property Review, Y. 2003, V. 25, I.
4,p. 187
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Despite to the arguments on the ground that introduction of the
function theory undermines the trade mark use prerequisite,?! the
CJEU was reiterated its view in Anheuser-Busch v. Budejovicky
Budvar, Adam Opel v. Autec and Celine v. Celine.? However, the
identification of the functions protected under the double identity rule
came with the CJEU’s judgment in L'Oréal v Bellure which are
namely the quality guarantee and the communication, investment or
advertising functions.

The facts of the case in brief are that L'Oréal opposed the use of the
mark by Bellure on the basis of its registered word, device and
packaging trade marks in order to protect its investment in creating its
brand image of exclusive quality arguing that the defendants’
perfumes damaged, or were likely to damage, its trade mark by
creating confusion. Furthermore, the defendants were taking a ‘free
ride’ on their trade mark investments. Based on these claims, L'Oréal
sought to prohibit the use of its word marks in the comparison lists
issued by the defendants, the use of allusive packaging and names of
the five specific items sold by the defendants.”® However, general
resemblance was not sufficient to show that either the trade or public
would be deceived; and therefore the consumer confusion and
misrepresentation based claims under trade mark infringement failed
in this case.* Nevertheless, the Court of Appeal referred a number of
questions concerning the scope and the meaning of TMD Article 5
(and 6) in the context of the presentation by a trader of his products as

I KUR, Annette/ BENTLY, Lionel A.F./ OHLY, Ansgar, “Sweet Smells and a
Sour Taste — the ECJ’s L’Oréal Decision”, Max Planck Institute for
Intellectual Property, Competition and Tax Law Research Paper Series
No. 09-12, Y. 2009.
?Busch v. Budejovicky Budvar (C-245/02) [2005] E.T.M.R. 27; Adam Opel v.
Autec (C-48/05) [2007] E.T.M.R. 33; Celine v. Celine [2007] (C-17/06) E.T.M.R.
80.
% lbid., p. 282.
 'Oréal v Bellure (C-487/07)[2007] EWCA Civ 968 at [17]
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replicas of a luxury brand and his use of comparison tables to the
CJEU.

The first question referred to the CJEU concerned whether the use of
registered word marks in the comparison lists fell within Article 5(1)
(@) of the TMD. More specifically, the CJEU was asked whether the
use of a registered trade mark on a comparison list for the purposes of
indicating the characteristics, in particular the smell of the goods, in
such a way that it did not cause any likelihood of confusion, did not
affect sales under the well-known mark, did not jeopardise the origin
function of the trade mark, and did not tarnish or blur the registered
trade mark, but played a significant role in the promotion of the
product, could constitute infringement under Article 5 (1) (a) of
TMD.”

According to the CJEU’s preliminary ruling concerning this question,
trade mark rights were granted to protect the specific interest of the
trade mark owner; therefore these exclusive rights were restricted
situations where the functions of a trade mark were destructively
affected. This covered not only the origin function of trade mark, “but
also its other functions, in particular that of guaranteeing the quality of
goods or services in question and those of communication, investment
or advertising [Emphasis Added]. 2

On one hand, the CJEU’s judgment clarified the scope of the
protection under the double identity rule by identifying the protected
functions of trade mark. On the other hand, the CJEU’s judgment did
not give a clear explanation as to the concepts of these functions and
the rationale of the expanded protection under the double identity

2 HORTON, p. 550.
% 1'Oréal v Bellure (C-487/07)[2009] E.T.M.R. 55; GANGJEE/BURRELL, p. 285.
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rule.””  However, the CJEU applied to the function theory in the
interpretation of the double identity clause in the subsequent cases.?®

The difference between the notions of the advertising and investment
functions was clarified by the CJEU in Interflora v. Marks &
Spencer.?® Having said that, the notion of the communication function
and its difference from the notions of advertising and investment
functions remain obscure.*® Furthermore, the quality guarantee is
identified as a distinct function. However, the quality guarantee was
linked to the essential function theory, as it can be clearly understood
from the definition of the essential function, which the CJEU applied
in the interpretation of the scope of protection under the double
identity rule in the pre-Arsenal cases.> As mentioned above, the
protection under the double identity rule is absolute. The clear
definition of the protected functions is crucial for determining the
scope the “absolute” protection. Unless they are clearly defined by the
CJEU, the issues relating to the double identity rule is likely to be
arisen.

IV.  Double Identity Rule under the new TMD*

As mentioned above, there was a negative view as to the CJEU’s
broader function theory approach in the interpretation of the scope of

2 GANGJEE,/BURRELL, p. 282; HORTON, p. 555.
%Google France (C-236/08, C-237/08 and C-238/08) [2010] E.T.M.R. 30;
Interflora v. Marks & Spencer (C 323-09) [2012] ET.M.R. 1
2 Interflora v. Marks & Spencer (C 323-09) [2012] E.T.M.R. 1
% KUR, Annette, “The EU Trademark Reform Package—(To0) Bold a Step Ahead
or Back to Status Quo?” Marquette Intellectual Property Law Review, Y. 2015,
V.19,1.1,p. 32.
3! Hoffmann La Roche v Centrafarm (C-102/77) [1978] E.C.R. 1139; SA CNL-Sucal
NV v Hag GF AG (C-10/89) [1990] 3 C.M.L.R. 571 at [14] and [13], Scandecor v
Scandecor (HL 4 APR 2001)[2001] E.T.M.R. 74 at [17].
%2 DIRECTIVE (EU) 2015/2436 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 16 December 2015 to approximate the laws of the Member
States relating to trade marks.
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the protection under the double identity rule.®®* As a result, the
European Commission, in its proposed Directive, which was carried
out in the light of the Max Planck Institute’s report, sought to limit
the protection under the double identity rule to cases affecting merely
the essential function of indicating origin.>* It is pointed out in the
preamble that the provision shall serve legal certainty and clarity. This
means that the Commission aimed to make the double identity rule
clear by limiting the scope of protection into the origin function.

However, the reasoning of the Commission was not satisfying for
Trade Mark Associations and this proposal was met with some
antagonistic reactions from them.* One of the criticism came from the
Associations was the contrary statements avoiding confusion as to
commercial origin of products.®® This is the case occurred in
aforementioned Arsenal v Reed.*” In this case, Reed contested the
infringement argument of Arsenal by claiming that there was no use in
the course of trade because the products were not official were

% KUR, Annette, “Trade marks function, don’t they ? CJEU jurisprudence and
unfair practices”, p. 438; SENFTLEBEN, Martin, “Function theory and international
exhaustion-why it is wise to confine the double identity rule to cases affecting the
origin function”, p. 518.

% The European Commission commissioned a study to evaluate the current
functioning of the European trade marks system to identify any needed
improvements and to assess the need for further harmonization. The review was
carried out by the Max Planck Institute and was published in 2011. In March 2013,
the European Commission formally adopted its proposals to review the European
trade marks Regulation and the Directive. The TMD is currently in force.

% For more information, see KUR, Annette, “Trade marks function, don’t they ?
CJEU jurisprudence and unfair practices”, p. 434;
<http://www.grur.org/uploads/tx_gstatement/2013-07-

01 _GRUR_Opinion_Recast TM_Directive-summary 01.pdf>;

<
http://www.inta.org/advocacy/documents/june2013intacommentseutmsystemsrevie
\3/\6/.pdf>

<
http://www.inta.org/advocacy/documents/june2013intacommentseutmsystemsrevie
w.pdf>

%7 Arsenal v Reed (C-206/01)[2001] 2 C.M.L.R. 23
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prominently displayed on the signpost and signs, which are the
registered trademarks of Arsenal, were only used as badges of support,
loyalty or affiliation to the Arsenal football club. Therefore, the CJEU
expanded the scope of the protection to safeguard the further functions
of trade mark. It can be argued whether the expansion of trade mark
protection to safeguard the further functions of trade mark can be a
solution to prevent defences on the ground that there was a contrary
statement avoiding confusion as to commercial origin of products.
However, it is possible to say that limiting the scope of the protection
to the origin function of trade mark does not provide a solution to the
cases where it is obvious that there is no likelihood of confusion as to
the origin of goods or services.*® This can be because of a contrary
statement avoiding confusion like the Arsenal case or significant price
differences between the luxury products and their counterfeits.

Being alerted to those inherent contradictions in the Commission
proposal, the European Parliament as well as the Council suggests
deleting the restriction.*® As a result, there is no mention as to the
limitation of the scope of trade mark protection to origin function
under the double identity clause in the new legislation. In other words,
“detriment to origin function” requirement has been removed from
double identity rule of the proposed Directive and it has been
approved and published by the European Council and Parliament
without this requirement. However, the recital 16 of the new TMD
clearly states that the origin function of a trade mark is absolute in
cases of double identity. This means that detriment to origin function
under the double identity clause of the new TMD is absolute but the
double identity clause is not limited to the protection of the origin
function.  Therefore, the case law of the CJEU regarding the

% SENFTLEBEN, Martin, “Trade Mark Protection — A Black Hole in the
Intellectual Property Galaxy?”, p. 387.
% KUR, Annette, “The EU Trademark Reform Package—(To0) Bold a Step Ahead
or Back to Status Quo?”, p. 32.
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expansion of protection under the double identity rule remains as a
crucial guidance in the new legislation era.

Having said that, the issues surrounding the double identity rule
continues to appear. One of these issues is the burden of proof which
appeared in Supreme Petfoods v Henry Bell.** We will examine the
burden of proof issue in the light of this case.

V. Burden of Proof Issue

In its Arsenal decision, the CJEU stated that the exclusive right under
the double identity rule was conferred in order to enable the trade
mark owner to protect his specific interests as owner, that is, to ensure
that the trade mark can fulfil its functions. The exercise of that right
must therefore be reserved to cases in which a third party's use of the
sign affects or is liable to affect the functions of the trade mark.

This wording of the CJEU was interpreted as it suggests that it is
necessary to prove likelihood of confusion, which would jeopardize
the principle of absolute protection which is mentioned in the Recitals
to the TMD.* However, the CJEU did not provide any clear ruling as
to the burden of proof in the cases where the use by third party affects
or be liable to affect the functions of trade mark other than the origin
function under the double identity rule.

The burden of proof issue arose in Supreme Petfoods v Henry Bell
which is a recent and remarkable English case analysing the CJEU’s
case law on the double identity rule. The facts of the case are that the
claimant owns SUPREME as a trade mark. It had used these marks for
petfoods since 1990, and due to the long use, the mark acquired a
reputation of distinctive character for small animal foods. The

% Supreme Petfoods v Henry Bell (HC 12 FEB 2015) [2015] EWHC 256 (Ch)
*! GIELEN, Charles, “Trademark Dilution Under European Law , The Trademark
Reporter, Y. 2014, V. 104, 1. 3, p. 700.
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defendant and its predecessors had used SUPREME on its packaging
for some 20 years, with no evidence of confusion. Accordingly, the
High Court* was able to find no infringement under Avrticle 5(1) (b),
or under Article 5 (2) of TMD,; that the defendant had a good defence
of descriptive use under Art 6(1) (b).*®

As for Article 5(1) (a) of the TMD, the High Court said that there are
important uncertainties and contradictions in the CJEU’s case-law and
therefore reviewed it to discover in particular what it reveals about the
burden of proof on the requirement for prejudice to trade mark
functions. The High Court came to the conclusion that it is unclear
from the judgments of the CJEU that which party bears the burden of
proof that “the unauthorised use by a third party affects or be able to
affect the functions of trade mark.”**

According to the High Court, there are four possible interpretations of
the burden of proof under the double identity rule. The first is that,
once the trade mark owner has shown that “using in relation to
identical goods or services” condition is satisfied, the defendant bears
the burden of proof that the use does not affect, nor is liable to affect,
any of the functions of the trade mark. The second possibility is that
the defendant bears the burden of proof that there is no likelihood of
confusion, and hence no damage to the origin function, in which case
the onus shifts to the trade mark owner to prove that the use affects, or
is liable to affect, further functions of the trade mark. The third
possibility is that, even if the trade mark owner bears the burden of
proof in keyword advertising cases and other cases of referential use
such as Google France and Interflora v. Marks & Spencer cases, the
defendant bears the burden of proof in ordinary cases. The fourth

*2 England and Wales High Court (Chancery Division)
* Supreme Petfoods v Henry Bell (HC 12 FEB 2015) [2015] EWHC 256 (Ch) at
[12]
 |bid. at [163]
192



possibility is that the trade mark owner bears the burden of proof in all
45
cases.

The High Court viewed that this is an important issue of the European
trade mark law which will have to be referred to the CJEU for
determination, preferably sooner rather than later. Nevertheless, the
High Court did not consider it necessary to refer the issue to the CJEU
in this case. Instead, the High Court adopted the first interpretation
which is once the trade mark owner has shown that use of a sign “in
relation to” identical goods or services condition is satisfied, the
defendant bears the burden of proof that the use does not affect, nor is
liable to affect, any of the functions of the trade mark. However, the
High Court added that the second interpretation, which is that the
defendant bears the burden of proof that there is no likelihood of
confusion, and hence no damage to the origin function, in which case
the onus shifts to the trade mark owner to prove that the use affects, or
is liable to affect, further functions of the trade mark, might be
preferred as well. The High Court doubts that the difference between
the first and second interpretations would be significant in many
cases.*

As mentioned above, the function theory gives rise to considerable
difficulty in understanding and applying the law under the double
identity rule. One of these difficulties to apply the function theory in
the interpretation of the protection under the double identity rule is
that which party bears the burden of proof that “the unauthorised use
by a third party affects or be able to affect the functions of trade
mark.” In the cases of double identity, the protection provided to trade
mark owner is absolute. In other words, the likelihood of confusion is
presumed. Therefore, there is no need for the claimant to proof that
the origin function of trade mark is adversely affected by the use of

* |bid. at [163]
*® Ibid. at [164]
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third party. The issue is whether the claimant must proof that the other
functions of trade mark is adversely affected by the use of a third
party.*’

The High Court, based on the analysis of the CJEU’s case law, came
to conclusion that once the trade mark owner has shown that use of a
sign “in relation to” identical goods or services condition is satisfied,
the defendant bears the burden of proof. The key point here is that the
use must be "for the purpose of distinguishing” the goods or services.
In the cases where trade mark is used “in relation to” goods or
services that do not originate from the owner of the trade mark,
infringement will be found irrespective of whether consumers are
actually aware that the commercial origin of the products such as the
counterfeits of the luxury products.

In the cases where the sign is used in commercial speech to designate
goods as originating from the owner, such as L'Oréal v Bellure case,
the second interpretation of the High Court, which is that the
defendant bears the burden of proof that there is no likelihood of
confusion, and hence no damage to the origin function, in which case
the onus shifts to the trade mark owner to prove that the use affects, or
is liable to affect, further functions of the trade mark, might be a better
option.

It seems that the burden of proof depends on the facts of the cases. In
my opinion, the case law of the High Court about the interpretation of
the burden of proof under the double identity rule may provide
guidance to the similar issues. Nevertheless, the lack of clarity and
certainty about the concepts of the functions protected under the

* KUR, Annette, “The EU Trademark Reform Package—(To0) Bold a Step Ahead
or Back to Status Quo?”, p. 30.
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double identity rule does not help to solve the burden of proof issue.
Hence, it would be better if the burden of proof issue was referred to
the CJEU for a preliminary ruling.

VI. Conclusion

In its Arsenal v. Reed decision, the CJEU broadened the scope of the
protection under the double identity rule by introducing the function
theory. The issue was the lack of clarity and certainty about the
concept of the functions which are supposed to be safeguarded under
the double identity rule. Although the protected functions were
identified in L'Oréal v Bellure, the clarity and certainly as to scope of
the protection did come neither with this case nor with subsequent
cases.

More specifically, there is no mention of the communication function
and its difference from the other protected functions such as the
investment or advertising. Similarly, the quality guarantee is a
protected function under the double identity rule but the CJEU have
not considered this function in any relevant case. Therefore, it is not
known where the quality guarantee function differs from the essential
function of indicating origin when it is interpreted broadly such as the
ones in the pre-Arsenal judgments of the CJEU.

The case law of the CJEU has expanded the scope of the protection
under the double identity rule to safeguard the further functions of
trade mark. However, the European Commission proposal attempt to
confine to the scope of protection to the cases where merely the origin
function is jeopardized in the new TMD so as to avoid the uncertainty
and lack of clarity came with the case law of the CJEU and make the
protection absolute again under the double identity rule. The
Commission’s attempt was unsuccessful and the new TMD came into
force without the restriction. Hence, the CJEU’s function theory
remains as a crucial guidance in the interpretation of the scope of the
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protection under the double identity rule. This also means that the
issues surrounding the double identity rule due to the lack of certainty
and clarity of the function theory continues.

As one of the issues appeared with expansion of the protection under
the double identity rule to safeguard the further functions, the burden
of proof under the double identity rule arose in Supreme Petfoods v
Henry Bell. There is no ruling of the CJEU as to the burden of proof
issue under the double identity rule yet. Interestingly, the High Court
did not find it necessary to ask the burden of proof issue to the CJEU
for a preliminary ruling. Instead, the High Court has found two
crucial formulations as to the burden of proof.

The first is that once the trade mark owner has shown that use of a
sign “in relation to” identical goods or services condition is satisfied,
the defendant bears the burden of proof. In the cases where trade mark
is used “in relation to” goods or services that do not originate from the
owner of the trade mark, infringement will be found irrespective of
whether consumers are actually aware that the commercial origin of
the products such as Arsenal v. Reed.

The second is the cases where the sign is used in commercial speech
to designate goods as originating from the owner, such as L'Oréal v
Bellure case, in which the defendant bears the burden of proof that
there is no likelihood of confusion, and hence no damage to the origin
function, in which case the onus shifts to the trade mark owner to
prove that the use affects, or is liable to affect, further functions of the
trade mark.

In essence, the issue of which party bears the burden of proof may
vary according to the facts of the cases. However, the High Court
emphasised on the fact that there will not be practical difference. It
seems to me that the High Court’s conclusion can be a guide to the
similar burden of proof issues which are very likely to be arisen again
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under the European Trade Mark Law. Thus, it would be better to refer
the issue to the CJEU for a ruling. In any case, the lack of clarity and
certainty as to the double identity rule will not come to the conclusion
by solving the burden of proof issue unless the CJEU provide a
satisfying ruling about the concept of the function theory.
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iS SAGLIGI VE GUVENLIGi ONLEMLERINi
ALMAYAN iSVERENLERIN iDARi SORUMLULUGU

Prof. Dr. M. Refik KORKUSUZ"
Tuba Nur KORKUSUZ™

OZET

Isyerlerinde gerekli is saghg ve giivenligi 6nlemlerinin alinmamasi
veya eksik alinmasi sebebiyle yasanan is kazalarinda ¢ok sayida isci
yaralanmakta ya da hayatin1 kaybetmektedir. Bu kazalar nedeniyle
olusan olumsuzluklar1 6nlemek; kamu diizenini, genel huzuru, asayisi
ve de halkin sagligini korumak, idarenin asli gorevlerindendir. iste
idare, bu gorevlerini yerine getiritken, kendisine kanunlar
cercevesinde verilen idari yaptirimlara basvurmaktadir. idari yaptirim
“idarenin bir yargi kararina gerek olmaksizin yasalarin agikc¢a
verdigi yetkiye dayanarak idare hukukuna 6zgii yontemlerle,
dogrudan dogruya bir islemi ile uyguladigi yaptirimlarla, verdigi
cezalardir. Dogrudan uygulanabilirligi, c¢abuklugu ve etkinligi
nedeniyle diger cezalardan daha etkindi.”

Kanun geregi, yapilan teftislerde isveren tarafindan is sagligi
ve giivenligi Onlemlerinin alinmadigi veya eksik alindiginin tespit
edilmesi durumunda idarenin uygulayabilecegi idari yaptirimlar;

e Isin durdurulmas,
e Idari para cezasi,
e Kamu ihalesinden yasaklama,

e Iscilerin calismaktan alikonulmasi seklinde ortaya ¢ikmaktadir.

* Istanbul Medeniyet Universitesi, Hukuk Fakiiltesi, s ve Sosyal Giivenlik Hukuku
A.B.D. Ogretim Uyesi.
** Istanbul Barosu Avukatlarindan.
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Esasen, idare tarafindan uygulanan idari yaptirimlarda amag
isvereni cezalandirmaktan daha ¢ok, isverenin is saglig1 ve glivenligi
Onlemlerine uymasini saglayarak daha fazla iscinin is kazasi veya
meslek hastaligina ugramasini dnlemektir. Idarenin idari yaptirim
uygulamasi i¢in mutlaka bir zararin ortaya ¢ikmasi aranmayacaktir.
Buna gore idare zarar dogmadan once bir zararin dogmasini 6nlemek
amactyla idari yaptirim uygulayabilecek ya da zarar dogduktan sonra
da  sorumlu kisinin 1slah1 amaciyla da idari  yaptirnm
uygulayabilecektir.

ABSTRACT

A lot of workers are either hurt or passed away in the work
accidents which are due to not taking necessary occupational health
and safety precautions or taking them incompletely in the workplaces.
It is of the fundamental duties of the administration that preventing
predicaments stemming from these accidents and also protecting the
public order, public peace, public security and public health. Thus, the
administration applies administrative sanctions which are granted to
itself by law when fulfilling the duties. Administrative sanctions are
the punishments that do not require any court decision, based upon the
explicit authorities which are granted by law, and applied directly via
a transaction with sui generis methods.

By operation of law, in the event of determining that
occupational health and safety precautions are taken by no means or
incompletely by the employer in the inspections, the administration
can apply the following administrative sanctions;

e Stopping the work
e Administrative fine
e Banning from public procurement

e Detaining workers from work.
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Substantially, the aim of these administrative sanctions is more
of preventing work accidents and occupational diseases from
happening via having the employer obey the occupational health and
safety precautions, rather than punishing the employer. It won’t
specifically be needed that a damage to be arisen to apply
administrative sanctions by administration. So, the administration can
apply administrative transactions either before the damage is arisen to
prevent the damage, or to reform the responsible person after the
damage is arisen.

202



. ISVERENIN iS SAGLIGI VE GUVENLIGI
ONLEMLERININ ALINMAMASI NEDENiYLE GENEL
SORUMLULUGU

Isverenin is saghg ve giivenligi sorumluluklarmi hukuki
sorumluluk, cezai sorumluluk ve idari sorumluluk seklinde alt
bagliklara ayirmak miimkiindiir. Bunlardan hukuki sorumluluk
kapsamina giren hususlar, c¢alisanlar yoniinden, igverenin 6deyecegi
maddi tazminat, manevi tazminat ile miras¢ilarinin talep edebilecegi
destekten yoksun kalma tazminati sorumluluklaridir. Isverenlerin
isyerlerinde gerekli saglik ve gilivenlik Onlemlerini almamalariin
sonucunda ortaya ¢ikan is kazasi ve meslek hastaliklar1 durumlarinda
igverenlerin cezai sorumluluklar1 da dogmaktadir. Tiirk Ceza
Kanunu'ndaki' diizenlemelere gore is kazasi ya da meslek hastaligi
sonucunda bir isc¢inin yaralanmasi veya Olmesi halinde taksirle
yaralama veya taksirle 6ldiirme suglari, diger unsurlar1 da mevcutsa
soz konusu olabilecektir’. ~ Ote yandan, isverenin is sagligi ve
giivenligi  Onlemlerini  almamasi nedeniyle de sorumlulugu
bulunmaktadir. Bu sorumluluk, diger yargi karar1 sonucunda
belirlenecek yaptirimlara gore ¢cok daha seri ve ¢cabuk uygulanabilir ve
Onlenebilir mahiyet tagimaktadir.

Ulkemizde is saghg ve giivenligi dnlemlerinin alinmamasi
veya eksik alinmasi nedeniyle yasanan is kazalarinda ¢ok sayida isci
yaralanmis ya da hayatin1 kaybetmistir. Bu kazalar nedeniyle olusan
olumsuzluklar1 6nlemek; kamu diizenini, genel huzuru, asayisi ve de
halkin sagligin1 korumak, idarenin asli gorevlerindendir. Iste idare, bu

! R.G., T., 12/10/2004, S., 25611.
> EYRENCI, Oner/TASKENT, Savag/ULUCAN, Devrim, Bireysel is Hukuku,
Beta Yayinlari, Istanbul-2016, s. 390; KAYA, Pir Ali, Liability of Employers to
Protect Workers (Responsibility for Occupational Health and Safety Measures)
and The Binding Legal and Criminal Liabilities in Turkish Labour Law,
Calisma ve Toplum Dergisi, 2014/4, s. 47; SARIBAY OZTURK, Gizem, Is
Saghg ve Giivenligi Yiikiimliiliiklerinin Yerine Getirilmemesinin Hukuki,
Idari ve Cezai Sonuclari, Beta Yaymlari, Istanbul-2015, s. 349
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gorevlerini yerine getirirken, kendisine kanunlar ¢ergevesinde verilen
idari yaptirnmlara bagvurmaktadir. Anayasa mahkemesinin bir
kararinda gecen idari yaptirim tanimina gt')re3; “idarenin bir yargi
kararina gerek olmaksizin yasalarin agik¢a verdigi yetkiye dayanarak
idare hukukuna 6zgii yontemlerle, dogrudan dogruya bir islemi ile
uyguladigt  yaptirimlarla, verdigi cezalara ‘idari  yaptirim’
denilmektedir.”

Idari yaptirimlar, hukuk mahkemelerinin verdigi tazminata
iligkin kararlardan ve ceza mahkemelerinin verdigi hiirriyeti baglayici
cezalardan farkli olarak muhatabin igverenin sahsina, isyerine veya
isverenin malina da yonelik olabilir.

II. iS SAGLIGI VE GUVENLiIGi ONLEMLERININ
ALINMAMASI NEDENIYLE ISVERENIN IDARI
SORUMLULUGU

Halen vyiiriirliikte olan 6331 sayili Is Saghg ve Giivenligi
Kanunu'nun (ISIGK) 24. maddesinde bu kanun hiikiimlerinin
uygulanmasinin izlenmesi ve teftisinin, i saghgi ve giivenligi
yoniinden teftis yapmaya yetkili Bakanlik is miifettislerince yapilacagi
belirtilmistir. Yapilan teftislerde isveren tarafindan is sagligi ve
giivenligi Onlemlerinin alinmadigi veya eksik alindiginin tespit
edilmesi durumunda idarenin uygulayabilecegi idari yaptirimlar;

e Isin durdurulmas,
e Idari para cezasi,
e Kamu ihalesinden yasaklama,

e Iscilerin calismaktan alikonulmasidir.

® AYM, T. 23.10.1996, E. 1996/48 K., 1996/41, GUNDAY, Metin, idare
Hukuku, 10. Basi, Ankara-2011, s. 239, dn. 220.
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Esasen, idare tarafindan uygulanan idari yaptirimlarda amag
isvereni cezalandirmaktan daha ¢ok, isverenin is saglig1 ve glivenligi
Onlemlerine uymasini saglayarak daha fazla iscinin is kazasi veya
meslek hastaligina ugramasini dnlemektir. Idarenin idari yaptirim
uygulamasi i¢in mutlaka bir zararin ortaya ¢ikmasi aranmayacakt1r4.
Buna gore idare zarar dogmadan once bir zararin dogmasini 6nlemek
amactyla idari yaptiim uygulayabilecegi gibi®, zarar dogduktan sonra
da sorumlu kiginin 1slaht amaciyla da idari yaptirim
uygulayabilecektir®. 6331 sayili is Saglig1 ve Giivenligi Kanunu’ en az
bir ¢alisanin bulundugu tiim isyerlerinde ve tiim sigortalilara kanunda
belirtilen istisnalar hari¢ olmak {izere uygulanacaktlrs. Bu durumda,
denilebilir ki, idari yaptirimlar; aslinda yargi kararlar ile ortaya ¢ikan
hukuki yaptirnmlara gére ¢ok daha seri ve tatbiki kabil olan bir
miieyyide tiiriidiir. Hukuk devleti olmanin da bir sonucudur.

A. Isin Durdurulmasi

Daha 6nce 4857 sayili Is Kanunu’nun® isin durdurulmasi veya
isyerinin kapatilmasi bagliklt 79’uncu maddesinde diizenlenmis olan
bu husus, 6331 sayili is Saglig1 ve Giivenligi Kanunu’nun 37. maddesi
ile yiriirlikten kaldirilarak ayni kanunun isin durdurulmasi baglikli
25. maddesinde yeniden diizenlenmistir. Bu haliyle, 6nceki kanunda
var olan ve idari yaptirnm kapsaminda isyerinin bir bolimii veya

* SARIBAY OZTURK, s. 262.

> SUZEK, Sarper, is Hukuku, Beta Yaymnlari, 11. Baski, istanbul-2015, s. 964;
AYDIN, Ufuk; EZER, Burcu, Is Saghgi ve Giivenligi Mevzuatina Aykirilik
Sebebiyle Uygulanan idari Para Cezalarma Iliskin Sorunlar, Calisma ve
Toplum Dergisi, S. 2014/4, 5. 17

® OGURLU, Yiicel, idari Yaptirimlara Genel Bir Bakis ve idari Yaptirim-Ceza
Yaptirtmi Ayrimi, Erzincan Universitesi Hukuk Fakiiltesi Dergisi, C. III, S. 1,
1999, s. 155

” R.G., Tarih: 30.06.2012, S., 28339

8 CAVUS, Ozgur Hakan, 6331 sayili Is Sagligi ve Giivenligi Kanunu’nda
Diizenlenen Isveren Yiikiimliiliikleri Kapsaminda Idari Para Cezalari, Sicil s
Hukuku Dergisi, S. 30, 2013, s. 179, 180.

® RG., T, 10.06.2003, S., 25134
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tamaminda is durdurulabilme imkam, sadece Idarenin sadece
igverenin isin durdurulmasi kararmi verebilecegi ve fakat isyerinin
kapatilmasinin ise miimkiin olmayacak sekilde diizenlenmistir'®.

1. Isin Durdurulmasinin Kapsam

ISGK. m. 25°te yer alan diizenlemeye gore isyerindeki bina ve
eklentilerde, calisma yontem ve sekillerinde veya is ekipmanlarinda
calisanlar bakimindan hayati tehlike olusturan bir husus tespit edilirse;
bu tehlike giderilinceye kadar, hayati tehlikenin niteligi ve bu
tehlikeden dogabilecek riskin etkileyebilecegi alan ile c¢alisanlar
dikkate alinarak, isyerinin bir bolimiinde veya tamaminda is
durdurulacaktir. Bu ISGK’da  diizenlen isin  durdurulmasi
kosullarindan ilkidir.

Diizenlemeye bakildiginda idarenin isi durdurmast i¢in gereken
kosul hayati tehlike olusturan bir hususun tespit edilmesi olarak
belirtilmis, bu tehlikenin acil veya yakin bir tehlike olmasi
aranmamustir'’. O halde sz konusu hayati tehlike ¢cok uzun vadede
sonuclarint gosterebilecek bir tehlike olsa dahi, isin durdurulmasi
kararinim alinabilmesi igin yeterli olacaktir. Isin durdurulmas: icin
getirilen ilk kosulun hayati tehlike olusturan bir hususun tespiti
olmasi, dar bir Ol¢iit olarak goziikmektedir. Ancak bu kosul
yorumlanirken dar kapsamda degerlendirilmemeli, is¢inin hayatini
kaybedebilecegi derecede bir yogunluk aranmadan ciddi bir tehlikenin
varlig1 yeterli sayllmahdlrlz.

Yine diizenlemede isin durdurulmasi kararinin ilk kosulu olan
‘hayati tehlikenin’ kaynaklari da sayilmistir. Buna gore hayati
tehlikenin kaynaklari isyerindeki bina ve eklentiler, ¢calisma yontemi,
calisma sekilleri ve is ekipmanlaridir.

10 EYRENCI/TASKENT/ULUCAN, s. 388; SARIBAY OZTURK, s. 264.
11 SUZEK, s. 967; SARIBAY OZTURK, s. 266.
12 SARIBAY OZTURK, s. 264.
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Hayati tehlike kosulunun yaninda c¢ok tehlikeli siifta yer alan
maden, metal ve yapi isleri ile tehlikeli kimyasallarla galigilan islerin
yapildig1 veya biiyiik endiistriyel kazalarin olabilecegi isyerlerinde,
calisanlar i¢in hayati tehlike olusturan bir husus tespit edilmesine
gerek olmaksizin sadece risk degerlendirmesinin yapilmamis olmasi
da isin durdurulmasi i¢in yeterli oldugu da Kanunda diizenlenmistir.
Nitekim s6zii edilen igyerleri i kazalarina en sik rastlanilabilecek ve
tehlikenin boyutu anlaminda da en tepede yer alacak isyerleridir.
Dolayisiyla bu igyerlerinde risk degerlendirmesi yapmak hayati 6nem
ta$1r13.

Yine ISGK. m. 25’e eklenen 7. fikrada Cok tehlikeli smifta yer
alan ve ihale ile alman islerde; teknolojik gelisme, is giicii
kapasitesinin artirilmasi, iiretim metotlarinda yenilik gibi bir kisim
unsurlar saglanmadan iiretim ve/veya imalat planlarina, is
programlarina aykir1 hareket edilerek iiretim zorlamasi nedeniyle
hayati tehlike olusturacak sekilde ¢alisma bicimleri de isin
durdurulmasi icin bir bagka sebeptir.

Isin durdurulmasi karari verebilmek icin aranan séz konusu
kosullarin is saglhigr ve gilivenligi bakimindan teftise yetkili is
miifettisinin tespit edilmesi halinde durumu belirten bir rapor bu is
miifettisi tarafindan hazirlanarak en geg tespitin yapildig: tarihin ertesi
giiniinde ilgili heyete gonderilmek iizere Is Teftis Kurulu
Baskanhgi’na verilir'®. Bu raporda durdurmayi gerektiren hususlar,
alinmas1 gereken tedbirlerin niteligi ve yapilmasi gereken diger is ve
islemler ayrintili olarak yer alir. Bunun iizerine is saglig1 ve giivenligi
bakimindan teftise yetkili {i¢ is miifettisinden olusan heyet s6z konusu
isyerinde inceleme yapmalarma gerek olmaksizin gerekli tespit
tarihinden itibaren iki giin igerisinde isin durdurulmasina karar
verebilir.  Ancak  Isyerlerinde Isin  Durdurulmasina  Dair

13 SARIBAY OZTURK, s. 268.
14 SUZEK, s. 968.
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Yonetmeligin®® 6. maddesinin 3. fikrasina gore heyet gerekli
goriildiigl takdirde, karara konu isyerinde inceleme yapabilir.

Ancak tespit edilen husus acil miidahaleyi gerektiriyorsa;

tespiti yapan is mifettisi, heyet tarafindan karar alinincaya kadar
gecerli olmak kaydiyla isi durdurabilecektir. Isyerlerinde Isin
Durdurulmasina Dair Yonetmeligel11.02.2016 tarihli Resmi Gazetede
yayinlanarak eklenen Ek-1’e gore maden igyerlerinde acil durdurmay1
gerektiren durumlar sunlardir:

Yeralt1 komiir madenlerinde birinin durmasi halinde digerinin
derhal-otomatik olarak calisacak durumda iki havalandirma
grubunun bulunmamasi

Yeralt1 maden isyerlerinin hazirlik ¢alismalar1 disinda en az iki
yoldan yer iistii baglantis1 bulunmamasi

Yeralti komiir madenlerinde havalandirma, su tahliyesi ve
insan nakli i¢in kullanilan sistemlerin ¢alistirilabilmesi i¢in
birbirinden bagimsiz iki ayr1 enerji kaynaginin bulunmamasi,
birinin durmast halinde diger kaynagin otomatik olarak
devreye girmemesi. Buna gore maden isyerlerinde bu sayilan
hallerin bulunmasi durumunda tespiti yapan is miifettisi, heyet
tarafindan karar alinincaya kadar gecerli olmak kaydiyla isi

durdurabilecektir.

Isin Durdurulmas1 Kararmin Yerine Getirilmesi

Kanunun usul ve esaslar takip edilmek suretiyle, is miifettisleri

heyeti tarafindan verilen isin durdurulmas: karari, ilgili miilki idare

¥ R.G., T.,30.03.2013, S., 28603.
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amirine ve isyeri dosyasmin bulundugu Calisma ve Is Kurumu il
miidirliigiine bir giin i¢inde gonderilerek, miilki idare amiri tarafindan
kolluk kuvvetleri marifetiyle yirmi dort saat i¢inde yerine getirilir.
Fakat isin durdurulmasi karari tespit edilen hususun acil miidahaleyi
gerektirmesi nedeniyle verilmisse, bu karar 24 saat i¢inde degil, aym
giin yerine getirilir ISGK m. 25/3).

Kanun isi durdurmayir hiikme baglamamis ve isin
durdurulmasma iligkin kararin kaldirilmasina degin gegen siirede
is¢inin calistirllmasina da cezai hiikiimler baglamistir. 23.04.2015
tarihli RG degisikligi ile; 6331 s.y. 25/A-2 madde hiikmiine gore,
Isyerinde durdurulan islerde izinsiz ¢aligma yaptiran isveren veya
isveren vekillerine {i¢ yildan bes yila kadar hapis cezasi verilir.
Boylece, kanun koyucu, idari yaptirimlarin sonugsuz kalmasini
Onlemek istemistir.

3. Isin Durdurulmasi Kararma Itiraz ve Tekrar Faaliyete
Geg¢me

Isveren, isin durdurulmasi kararinin yerine getirildigi tarihten
itibaren alt1 is giinli i¢inde, isin durdurulmasi kararma yetkili is
mahkemesinde itiraz edebilir. Isverenin itiraz etmesi isin durdurulmasi
kararinin uygulanmasini etkilemeyecektir. Zira hayati tehlikenin
devam ettigi bir igyerinde iscilerin ¢alistirilmaya devam edilmesi
hayatin dogal akisina ve is saglig1 ve glivenligi hiikiimlerinin amacina
ters dﬁser16. Mahkeme itiraz1 Oncelikle goriiserek alt1 ig gilinii i¢cinde
kesin karara baglar.

Isverenin isin  durdurulmast kararmmn ardindan isin
durdurulmasi kararini gerektiren hususlar1 giderdigini Bakanliga yazili
olarak bildirirse, en ge¢ yedi giin i¢inde isyerinde inceleme yapilarak
isverenin talebi sonuclandirilir (ISGK m. 25/5). Isyerlerinde Isin

1 SUZEK, s. 969.
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Durdurulmasina Dair Yonetmeligin 10. maddesine gore ise isin
durdurulmasina sebep olan hususlar1 yerine getiren isveren, durdurma
kararinin kaldirilmasi i¢in ilgili il midirligline yazil talepte bulunur.
Durdurmaya sebep hususlar1 gidermeye yonelik yapilan ¢alismalari,
alinan veya revize edilen is ekipmanlarina ait bilgi, belge ve yeterlilik
sertifikalarini, tedbirlerin alindig1r boélgelerin fotograflarim1 ve isyeri
risk degerlendirmesini iceren bir dosya talebin ekinde, ayn1 zamanda
bu dosyanin elektronik ve benzeri ortama aktarilmig halini il
miidirliigiine sunar.

4. Isin Durdurulmasindan iscinin Etkilenmesi Sorunu

Isin durdurulmas: yaptirimi ekonomik sonuglari bakimindan
isletmeler icin oldukca zorlayici bir yaptirnrm olmakla birlikte'’, bu
yaptirimdan, isini yapamamasi nedeniyle is¢iler de etkilenmektedir.
Ancak ISGK m. 25/6°da yer alan diizenleme geregince isverenler, isin
durdurulmas: kararinin uygulanmasi sirasinda bu sebeple issiz kalan
calisanlara Tcretlerini 0demekle veya iicretlerinde bir disiiklik
olmamak iizere meslek veya durumlarina gore baska bir is vermekle
yiikiimliidiir. Siiphesiz bu yiikiimliiliiklere uymayan isverenin, kararin
kaldirilip tekrar is¢inin isyerinde gerekli is giivenligi tesis edilmis bir
doneme degin “licret 6deme borcu” devam edecektir. Bir bagka ifade
ile is¢i isin durdurulmasina iligkin idari yaptirnm doneminin
tamaminda ticrete hak kazanacaktir. Zira isverenin, is¢iyi koruma
borcunu yerine getirmemesi nedeniyle idare tarafindan bdyle bir
yaptirim uygulanmis ve is¢inin i gérme borcunu ifa etmesi isveren
nedeniyle imkansiz hale gelmistirls.

Ote yandan 6331 sayili Kanunun 13/2. maddesi uyarinca, is
saglhig ve giivenligi kurulundan yahut kurulun bulunmadigi yerlerde
isverenden, ciddi ve yakin bir tehlikenin var oldugu ancak igverence

7 SUZEK, s. 969.
8 OZDEMIR, Erdem, Is Saghg ve Giivenligi Hukuku, Vedat Yaymcilik, Aralik-
2014, s. 647.
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gerekli Onlemlerin  alinmadigi yoniinde tespitin yapilmasindan
itibaren, ¢alisanlar, gerekli onlemler alinincaya kadar galigsmaktan
kacinma hakkina sahiptir. Bu halde ticret ve iicret eklerine hak
kazanan c¢alisan is gorme edimini ifa borcundan kurtulmaktadir.
Kanunun 13/2. maddesinin “Calisanlarin c¢aligmaktan kagindig
donemdeki iicreti ile kanunlardan ve is sozlesmesinden dogan diger
haklar1 saklidir” hiikmiinden anlagildig1 {lizere c¢alisanin kanundan
veya sOzlesmeden dogan tiim haklari1 ¢aligmaktan kagindigi donemde
saklidir ve bu nedenle bu siiregte galisanin galisma iligkisinin temelini
olusturan sézlesme veya kanundan dogan tiim haklari islemeye devam
eder. Dolayisiyla bu hakkini1 kullanan ¢alisanin iicret veya maasi ile
bunlarin ekleri ddenmeli, SGK primleri yatirilmalidir. Normal bir
calisma iliskisinden farkli olan tek sey, burada c¢alisanin is
gérmeyecek olmasidir®®.

Isin durdurulmasina iliskin 6nemli bir diger husus da Is Saglig
ve Glivenligi Kanunu’nun 25. maddesinin 8. fikrasinda diizenlenmis
olan “durdurulan isglerde izinsiz ¢alisma yaptiran igveren veya igveren
vekilinin” cezai sorumlulugudurzo. Ilgili hiikkme gére; durdurulan
islerde izinsiz ¢alisma yaptiran igveren veya igsveren vekiline 3 yildan
5 yila kadar hapis cezas1 verilir. Boylelikle iscilerin durdurulan islerde
calistirilarak  tehlikeye  sokulmasi, caydirict  bir  yaptirimla
engellenmeye ¢alisiimistir.

B. Idari Para Cezasi Uygulanmasi
1. idari Para Cezalarimmin Hukukumuzdaki Yeri

Idari para cezalari, idarenin hukuk kurallarina aykiri bazi
davraniglara, bir yargi kararina gerek olmaksizin, yasalarin agikca

¥ BAYCIK, Gaye, Calisanlarin Is Sagligi ve Giivenligine iliskin Haklarinda Yeni

Diizenlemeler,
http://www.ankarabarosu.org.tr/siteler/ankarabarosu/tekmakale/2013-3/2013-3-
4.pdf, Erisim Tarihi, 18.05.2016.

2 SUZEK, s. 969.
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verdigi yetkiye dayanarak idare hukukuna Ozgii yontemlerle ve
dogrudan dogruya bir idari islemi ile uyguladigi cezalardir®.

Idari para cezalar, esasinda kamusal faaliyetlerin yerine
getirilmesi amacimin gerceklesmesine yonelik yaptirmmlardir®®. Adli
para cezalar1 caydiricilik, kefaret ve cezayr g¢ektirme gibi amaglar
tasirken, idarl para cezalar, ilgili kisiye yerine getirmedigi gorev ve
yikiimliiliikleri  hatirlatmayi, misillemeyi ve diizeni bozucu
davranislart 6nlemeyi amaglar®,

Gergekten, Oliim cezast veya hiirriyeti baglayict cezalar,
yalnizca suglu hakkinda uygulanabilir. Fakat iicilincii bir sahsin para
cezasini 0denmesinin Oniinde bir engel yoktur. Kimi yazarlar bu
ozelligi nedeniyle para cezasmin, kisiye bagli bir ceza olmadig
diislincesini ortaya atmiglar ve kisiye degil mala kars1 uygulanan bir
ceza oldugunu savunmuglardir®®. Bu kapsamda, para cezalar1 “bor¢
teorisi” gorlsi ile agiklanmistir. Sorunu borg teorisi ile ¢ézmek
isteyenler iki kisma ayrilmistir. Birinci grup yazarlar, para cezasini,
Devletin kisiden 6zel hukuk iligkisi i¢inde beliren bir talep hakki

2 KARABULUT, Mustafa, idari Yaptinmlarm Hukuki Rejimi, Turhan
Kitabevi, Ankara-2008, s. 22. Anayasa Mahkemesi de idari para cezalari
konusunda bu tanima benzer bir degerlendirme yapmustir: “Idari para cezalar,
idari makamlarin kararlariyla olusmaktadir. Itiraz halinde yargimn verecegi
karar, onun bu niteligini degistirmemektedir. Sonuglari belli ol¢iide genel para
cezalarina benzese de tiimiiyle idari isleme dayanan bir yaptirnmdir. Yargi
organlarmmin  miidahalesi olmadan dogrudan idarece kararlagtiriimakta ve
uygulanmaktadir. Idari para cezalari ile kamu diizenine aykiri davramislarin
onlenmesi, toplumda disiplinin saglanmast amaglanmaktadir.” AYM, T.
23.10.1997, E. 1997/19 ve K. 1997/66.

2 COLAK, Haluk / ALTUN, Ugurtan,Bir Yaptirim Tiirii Olarak Para Cezalarmimn
Teori ve Uygulamadaki Analizi, TBB Dergisi, S., 69, 2007, s. 273.

2 DENIZHAN, Hiiseyin, Adli Para Cezalar1, Adalet Dergisi, Yil: 97, Mayis 2006,
S., 25, 5. 94.

# ARTUK, Mehmet Emin / GOKCEN, Ahmet / YENIDUNYA, Ahmet Caner,
Ceza Hukuku Genel Hiikiimler II, Yaptirnm Hukuku, Ankara- 2003, s. 117,
DONAY, Siiheyl, Para Cezalari, Istanbul- 1972, s. 69; ONDER, Ayhan, Ceza
Hukuku Genel Hiikiimler, Cilt II-III, 2. B, Istanbul- 1992, s. 558.
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olarak gormiislerdir. Diger bir grup yazar ise, bu iligkinin bir kamu
iligkisi oldugunu ve talep hakkinin bu iligkiden dogdugunu
savunmuslardir. Ancak bu goriisler kabul gérmemistirzs.

Doktrinde baskin goriis olan “ceza teorisi "ne gore para cezasi
ger¢ek anlamda bir devlet yaptirimidir ve bir miktar paranin kisinin
mal varligindan alinmasini gerektirir%. Devletin para cezasi
verebilmesi i¢in mali bir zararin olmasi aranmamakta ve bu cezayi
tahsil edebilmektedir. Devlet i¢in 6nemli olan, verilen para cezasi
yoluyla kisinin malvarliginda bir azalma gergeklestirebilmektir. Para
cezasinin tahsili ile Devlet i¢in bir kazang dogmus olsa da, bu bir gelir
saglama araci degildir. Para cezasinin bir bor¢ olmamasi sebebiyle,
ceza verilen kisinin sebebi ne olursa olsun devletten bir alacagi olsa
dahi, bu alacak para cezasi ile takas edilemez. Ayrica, para cezalari
zamanagimi agisindan da medeni hukuk kurallarina tibi degildir. Bu
nedenlerle, idari para cezalarinin gergek anlamda bir yaptirim oldugu
ortadadir®’.

Idari para cezalari igin cikarilabilecek sonuglar sunlardir:

e Oncelikle idari para cezalar idari islemdir. Dolayisiyla cezai
yaptirimlardan farkli olarak bir mahkeme tarafindan degil,
kural olarak bir idare tarafindan verilir.

e Idari islem olmasi sebebiyle hukuka uygunluk karinesinden
yararlanirlar. Idari para cezasi tesis edildigi andan itibaren
hiikiim dogurur ve uygulanmasi i¢in bir mahkeme kararinin

devreye girmesi beklenmez. Cezaya itiraz lizerine hakimin

% COLAK/ALTUN, s. 245.

% DONAY, s. 70; ARTUK/GOKCEN/YENIDUNYA, s. 118.

2’ DONAY, s. 70-72; ARTUK/GOKCEN/YENIDUNYA, s. 118; ONDER, s. 559.
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verdigi karar, yeni bir ceza olmayip idare tarafindan verilen
cezanin kaldirilmasi veya onanmasi seklinde olmaktadir®®.
Idari islem olmasi sebebiyle yargisal usul yerine idari usul
uygulanir. Idari yaptirimlar, ceza hukukunda sorusturma ve
kovusturmada gecerli olan ceza usulii kurallarina tabi degildir.
Idari para cezasi1 bir ceza olmas1 sebebiyle herhangi bir zarar
tazmin amaci tagimaz®’. Bu nedenle para cezasi konusu olan
eylemin, tazminat hukuku baglaminda maddi veya manevi bir

zarar dogurmasi gerekli degildir.
[dari para cezalari ii¢ farkli sekilde verilebilir®:
Maktu para cezasi

Alt ve st sinirlar igerisinde verilen para cezasi

Nispi para cezast

Idari para cezalarmin mahiyeti noktasinda, konu ile ilgili 6zel

bir diizenlenme yapilmadigi miiddetge, Kabahatler Kanununda yer
alan diizenlemelere miiracaat edilecektir. Kabahatler Kanununun 17.
maddesinde, 5018 sayili Kanunun (I), (II) ve (III) sayil1 cetvellerinde
yer alan idareler tarafindan verilen para cezalarinin, cezayr veren
idarenin kendi kanunlarinda belirlenen oranin disindaki kisminin

Genel Biitceye gelir kaydedilecegi hiikmii yer almaktadir. Sosyal
Giivenlik Kurumlar1 ile mahalli idareler tarafindan verilen idari para
cezalar1 ise bu kurumlarin biit¢esine gelir kaydedilir. Kamu kurumu

28

29

30

DONAY, Siiheyl, Para Cezalarin1 Artiran Yasanin Uygulama Alanm1 Hakkinda
Diisiinceler, Ceza Hukuku ve Kriminoloji Dergisi, Cilt 1, S., 2, Istanbul-
1979, s. 102.

NAZAROGLU, Yavuz, Genel Olarak idari Para Cezalarinin Para Cezalari
Icindeki Yeri ve Nitelikleri, Damistay Dergisi, S., 14-15, 1974, s. 98.
CAGLAYAN, Ramazan, idari Yaptirnmlar Hukuku, Ankara, Asil Yayin
Dagitim, Ankara-2006, s. 159-160.
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niteligindeki meslek kuruluslar tarafindan verilen para cezalar ise, bu
kurumlarin kendi kanunlarina tabidir.

Genel biitceye gelir kaydedilecek olan para cezalari amme
alacag: statiisiinde olup 6183 sayili Kanuna gore tahsil edilir. Keza
sosyal giivenlik kurumlarinin ve mabhalli idarelerin para cezalar1 da
aksine hiikiim bulunmadigi hallerde amme alacagi statiistinde olup
6183 sayili Kanuna gore tahsil edilir. Genel biitceye gelir olarak
kaydedilmeyen para cezalar1 ise 1ilgili kanunda 6zel hiikkiim
bulunmadigi takdirde genel hiikiimlere gore tahsil olunur.

Idari para cezasi ve miilkiyetin kamuya gecirilmesine
iliskin idari yaptirim kararina karsi, kararin tebligi veya tefhimi
tarihinden itibaren en ge¢ on bes giin icinde, sulh ceza hakimligine
basvurulabilir. Bu siire i¢cinde bagvuru yapilmazsa idari yaptirim karari
kesinlesir. Ancak, idari yaptirnmi Ongoéren kanunda kanun yolu
bakimindan Kabahatler Kanunundan ayr1 bir usul 6ngoriilmiisse kendi
kanununda yer alan kanun yolu takip edilecektir®".

2. Is Giivenligi Onlemlerinin Ahnmamas1 Halinde Idari Para
Cezalarmmin Uygulanmasi

Is miifettisinin isyerinde yaptigi inceleme sonucunda
isyerindeki tehlikeyi hayati tehlike olarak nitelendirmesi halinde, ilgili
heyetin toplanarak isyerinde isin durdurulmasi kararini verebilecegini
daha 6nce belirtmistik. Isyerinde hayati bir tehlike bulunmamakla
birlikte yakin bir tehlikenin varligi tespit edilirse, bu durumda is
miifettisi idari para cezasi yaptinmim uygulayacaktir. Is Teftisi
Tiizﬁgii’nﬁn32 22/3’lncl maddesinde “Tamamlanmasi icin mevzuatca
onel verilmesi zorunlu bulunmadigi halde ve derhal tamamlanmamasi
isci saghg ve is giivenligi bakimindan yakin bir tehlike gostermeyen
eksiklik ve mevzuata aykiriliklarin giderilmesi i¢in miifettisce uygun

88 COLAK/ALTUN, s. 279.
2 R.G., T. 28.08.1979,S., 16738
215



bir onel verilebilir” denmistir. Buna gore isyerindeki tehlike ne hayati,
ne de yakin bir tehlike tagimiyorsa is miifettisine takdir yetkisi
taninmistir, fakat yakin tehlikenin varligi halinde is miifettisinin takdir
yetkisinden s6z edilemeyecektirgg.

Hangi durumlar karsisinda ne miktarlarda idari para cezasi
verilecegi ISGK.’nin 26. Maddesinde belirlenmistir. Bunlardan
baslica olanlarina deginmek gerekirse, ISGK m. 4/(a) ve 4/(b)’de
sayilan yiikiimliiliikler olan:

e Mesleki risklerin onlenmesi,

e Egitim ve bilgi verilmesi dahil her tiirlii tedbirin alinmasi,

e Organizasyonun yapilmasi,

e Gerekli arag ve gereglerin saglanmasi,

e Saglk ve giivenlik tedbirlerinin degisen sartlara uygun hale
getirilmesi,

e Mevcut durumun iyilestirilmesi,

e Isyerinde alman is sagligi ve giivenligi tedbirlerine uyulup
uyulmadiginin izlenmesi, denetlenmesi ve uygunsuzluklarin
giderilmesi,
yikiimliiliklerini  yerine getirmeyen igverene her bir

yikiimliilik i¢in ayr1 ayri iki bin Tirk Lirast idari para cezasi
verilecektir.

Yine ISGK.’min 6. maddesinin birinci fikras1 geregince
belirlenen nitelikte 1is glivenligi uzmani veya isyeri hekimi
gorevlendirmeyen igverene gorevlendirmedigi her bir kisi i¢cin 5.000
Tiirk Lirasi, aykirihigin devam ettigi her ay i¢in yine ayni miktarda
para cezasi verilecektir. Isyeri hekimi ve is giivenligi uzmanlarini

¥ SUZEK, s. 965;
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bulundurmakla birlikte onlarin hak ve yetkilerinin, gorevlerini yerine
getirmeleri nedeniyle kisitlanmasi halinde ya da igyeri hekimi ve is
giivenligi uzmaninin tam siireli gorevlendirilmesi gereken durumlarda;
igverenin, isyeri saglik ve giivenlik birimi kurmamasi halinde yine
igverene her bir ihlal i¢in ayr1 ayr1 1.500 Tiirk Liras1 idari para cezasi
verilecektir.

Isverenin, is saghg ve giivenligi yoniinden risk
degerlendirmesi yapmak veya yaptirmak yiikiimliliiginii yerine
getirmemesi halinde igverene 3.000 Tirk Lirasi ve aykiriligin devam
ettigi her ay icin 4.500 Tirk Lirasi idari para cezasi verilecektir.
Bunun yaninda isveren, is saglhigi ve giivenligi yoniinden calisma
ortamima ve c¢alisanlarin bu ortamda maruz kaldig risklerin
belirlenmesine yonelik gerekli kontrol, o6l¢iim, inceleme ve
arastirmalarin yapilmasini saglamazsa 1.500 Tirk Lirasi idari para
cezasi 6deyecektir.

Isverenin, calisanlarin isyerinde maruz kalacaklar1 saghk ve
giivenlik risklerini dikkate alarak saglik gézetimine tabi tutulmalarini
saglama yiikiimliiliigii de bulunmaktadir. ISGK. m. 26/(f)’de saglik
gdzetimine tabi tutulmayan veya saglik raporu alinmayan her c¢alisan
icin 1.000 Tiirk Liras1 idari para cezast ongoriilmiistiir.

Isveren; isyerinin degisik boliimlerindeki riskler ve calisan
sayilarin1 g6z 6niinde bulundurarak dengeli dagilima 6zen gostermek
kaydiyla, calisanlar arasinda yapilacak secim veya secimle
belirlenemedigi durumda atama yoluyla, Kanunda belirtilen sayilarda
calisan temsilcisini gorevlendirmek zorundadir. Gorevlendirilen bu
temsilcilerin ve destek elemanlariin haklari, gorevlerini yiiriitmeleri
nedeniyle, kisitlanamaz ve gorevlerini yerine getirebilmeleri igin
igsveren tarafindan gerekli imkanlar saglanir. Aksi halde isverene 1.000
Tiirk Liras1 idari para cezasi verilir. Yine Calisan temsilcilerinin,
tehlike kaynaginin yok edilmesi veya tehlikeden kaynaklanan riskin
azaltilmast i¢in, isverene Oneride bulunma ve isverenden gerekli

217



tedbirlerin alinmasini isteme haklarinin kisitlanmast halinde 1.500
Tiirk Lirasi idari para cezasi verilecektir.

Belirtilen idari para cezalarina iliskin olarak isyerindeki ¢alisan
sayisina gore ve isyerinin tehlike simifina goére ISGK. m. 26/3
geregince farkli miktarlar belirlenecektir. Buna gore;

e Ondan az calisan1 bulunan isyerlerinden;
o Az tehlikeli sinifta yer alanlar i¢in ayn1 miktarda,
o Tehlikeli smifta yer alanlar i¢in yiizde yirmi bes
oraninda artirilarak,
o Cok tehlikeli sinifta yer alanlar icin yiizde elli oraninda
artirilarak,
¢ On ila kirk dokuz ¢alisani bulunan isyerlerinden;
o Az tehlikeli siifta yer alanlar i¢in ayn1 miktarda,
o Tehlikeli smifta yer alanlar i¢in yilizde elli oraninda
artirilarak,
o Cok tehlikeli sinifta yer alanlar i¢in yiizde yliz oraninda
artirilarak,
e Elli ve daha fazla ¢aligsan1 bulunan igyerlerinden;
o Az tehlikeli sinifta yer alanlar icin yiizde elli oraninda
artirilarak,
o Tehlikeli smifta yer alanlar i¢in yiizde yiiz oraninda
artirilarak,
o Cok tehlikeli smifta yer alanlar icin ylizde iki yiiz

oraninda artirilarak, uygulanacaktir.

218



ISGK m. 26/4’e gore isin durdurulmasi halinde, durdurmaya
sebep olan fiilden dolayr ilgili idari para cezasi uygulanmayacagi
belirtilerek ¢ifte cezalandirma durumu o6nlendigi gibi, ISGK m.
26/5’te de c¢alisan sayisiyla carpilarak verilen idari para cezalarinda
yukarida saydigimiz isyerindeki calisan sayisina goére ve isyerinin
tehlike smifina gore cezada artinm getiren hiikiimler de
uygulanmayacaktir.

ISGK m. 26/2°de bu idari para cezalarmin gerekgesi
belirtilmek suretiyle Calisma ve Is Kurumu il miidiiriince verilecegi ve
tahsil edilen idari para cezalarinin genel biitceye gelir olarak
kaydedilecegi belirtilmistir. Ancak ISGK.nun 14. maddesinde
belirtilen bildirim yilikiimliiliiglinii yerine getirmeyenlere uygulanacak
idari para cezalar1 dogrudan Sosyal Giivenlik Kurumunca verilir.
Verilen idari para cezalarimin tebliginden itibaren otuz giin icinde
6denmesi gerekir®®. Idari para cezalan tiizel kisiligi bulunmayan kamu
kurum ve kuruluslarina da uygulanabilir®.

S6z konusu idari para cezasi miktarlart her yil yeniden
degerlendirme oranlar1 dikkate alinarak gilincellenmektedir. Bu
nedenle verilen idari para cezalarinin miktarlari her yil farkli olacaktir.

C. Kamu ihalesinden Yasaklama

Bu yaptirim tiirii, hukukumuza yeni girmistir. Is saghg ve
giivenligine iliskin idari yaptirimlardan olan kamu ihalesinden
yasaklama yaptinmi ISGK’ nun 6liimlii is kazasi sebebiyle kamu
thalesinden yasaklama 25/A maddesinde diizenlenmistir. Buna gore
Olimlii is kazas1 meydana gelen maden isyerlerinde kusuru yargi
karar1 ile tespit edilen igveren, mahkeme tarafindan iki yil siireyle
kamu ihalelerine katilmaktan 05.01.2002 tarihli ve 4735 sayili Kamu

% AYDIN/EZER, s. 24; CAVUS, s. 188
% EYRENCI/TASKENT/ULUCAN, s. 390
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fhale Sézlesmeleri Kanunu’nun®® 26. maddesinin ikinci fikrasinda
sayilanlarla birlikte yasaklanir. Aynm1 maddede, verilen mahkeme
kararinmn bir drneginin isverenin siciline islenmek {izere Kamu Thale
Kurumuna gonderilecegi ve Kurumun internet sayfasinda ilan
edilecegi de belirtilmistir.

Bu diizenlemeye gore s6z konusu yaptirimi uygulamak igin
oncelikle isyerinin bir maden isyeri olmasi, 0liimlii bir is kazasinin
meydana gelmis olmasi ve séz konusu Oliimlii 15 kazasina iliskin
kusurun yargt karari ile igverende oldugunun tespit edilmis olmasi
gerekmektedir®’.

Bu yaptirm maden isyerinin kusurlu isvereni hakkinda
uygulanacagi gibi, 4735 sayili Kamu Ihale Sozlesmeleri Kanunu m.
26/2’de sayilan,

e Hakkinda yasaklama karar1 verilen tiizel kisinin sahis sirketi
olmasi halinde sirket ortaklarinin tamami hakkinda,

e Hakkinda yasaklama karar1 verilen tiizel kisinin sermaye
sirketi olmas1 halinde sermayesinin yarisindan fazlasina sahip
olan gercek veya tiizel kisi ortaklar hakkinda;

e Hakkinda yasaklama karar1 verilen tiizel kisinin;

o Ayrica bir sahis sirketinde ortak olmasi halinde bu
sahis sirketi,

o Sermaye sirketinde ortak olmasi halinde ise
sermayesinin yarisindan fazlasina sahip olmalarn

kaydiyla bu sermaye sirketi

hakkinda da ayn1 sekilde yasaklama karar1 verilir.

% R.G., T. 22.01.2002,S., 24648.
8 SUZEK, s. 970.
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S6z konusu diizenlemeye gore kamu ihalesinden yasaklama
karar1 mahkeme tarafindan iki yil siireyle verilecektir. Diizenlemenin
lafzindan anlasildigi iizere bu yaptirimi uygulama konusunda sayilan
sartlarin mevcudiyeti halinde mahkemenin siireyi arttirma ya da
azaltmaya iligskin takdir yetkisi bulunmamaktadir. Bu diizenleme ile
igverenlerin is saghg ve gilivenligi onlemlerini almasi bakimindan
caydiricih@n arttirlmasi saglanmistir®,

D. Iscilerin Cahismaktan Ahkonulmasi

Iscilerin  ¢alismaktan alikonulmasi hususu ISGK ’da
diizenlenmemis olmakla birlikte Is Teftis Kurulu Yt')netmeligi’nde39
miifettislerin gorevleriyle ilgili olarak isyerlerinde iscilerin yas,
cinsiyet ve saglik durumlarina ilisgkin mevzuata aykiriliklar tespit
edilmesi halinde, ilgili miilki amire gonderilecek bir yazi ile bu
is¢ilerin ~ caligmaktan  alikonulmasmi  talep etme  yetkisi
diizenlenmistir(m.11/g). ISGK ’da boyle bir husus diizenlenmemisken
kanunlarin ve tiiziiklerin uygulanmasii diizenlemek i¢in ¢ikarilan
yonetmelikte diizenlenmis olmasi doktrinde elestirilmistir*®. Ancak bu
husus Is Teftis Tiiziigii’niin 15. Maddesinin F bendinin 1. Fikrasinda
da diizenlenmistir. Buna gore is miifettisleri gorevlerini yaptiklar
sirada Is Kanununa gore sug sayilan eylemlere rastladiklarinda; bu
eylemler, is¢ilerin, yas, cinsiyet ve saglik durumlarma iliskin ise bu
durumdaki isgileri caligmaktan alikoymak yetkisine sahiptir.

Is miifettisinin iscileri calismaktan alikoyma yetkisi aym
zamanda bu hususun is saglig1 ve giivenligini ilgilendirmesi sebebiyle
emredici olmasindan dolay1 bir gérevdir de*".

%% EYRENCI/TASKENT/ULUCAN, s. 389
¥ R.G.,T. 31.10.2012, S., 28453.
0 SARIBAY OZTURK, s. 294.
1 SARIBAY OZTURK, s. 297.
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Isyerlerinde iscilerin yas, cinsiyet ve saglik durumlarina iliskin
mevzuata orek olarak sayilabilecek mevzuatlar 4857 sayili Is
Kanunu, Is Saghig1 ve Giivenligi Kanunu, Cocuk ve Geng Iscilerin
Calistirlma Usul ve Esaslar1 Hakkinda Yénetmelik*, Kadin
Calisanlarin  Gece Postalarinda Calistirllma Kosullar1 Hakkinda
Yonetmelik®, Gebe veya Emziren Kadinlarin Calistirilma Sartlariyla
Emzirme Odalar1 ve Cocuk Bakim Yurtlarina Dair Y6netmeliktir**.

Yukarida belirtilen yonetmelik hiikiimlerine gore igyerinde s6z
konusu mevzuat hiikiimlerine iscilerin yas, cinsiyet ve saglik
durumlar1 bakimindan aykirilik tespit eden is miifettisleri iscileri
calismaktan alikoyabileceklerdir. Ornegin, suc teskil eden bir
mahiyette ¢ocuk is¢i calistiran, ya da cok tehlikeli islerde saglik
raporu almayarak isci ¢alistiran ya da kadinlarin ¢aligmasinin yasak
oldugu islerde kadin isci ¢alistiran isyerlerinde, ¢alisan bu kimseler,
calismaktan alikonabilecektir. Kanun koyucu, bazi konularda cok
daha fazla hassas davranarak, sug teskil eden ve yas, cinsiyet ve saglik
durumlart bakimindan aykiriliklarin tespit edilmesi durumunda, ayrica
“isin  durdurulmas1” na iliskin prosediirlerin uygulanmasina gerek
birakmayacak sekilde derhal wuygulanabilir bir idari mieyyide
getirmistir.

Biitiin bu olumlu kanun ve yonetmelikler ile getirilen
diizenlemelerin, mutlaka, idare tarafindan teknik olarak takibi gerekir.
Bu takibin en 6nemli ayag: ise, is giivenligi konusunda uzman olan
miifettisler, deneticiler ve diger teknik personeldir. Aksi takdirde bu
diizenlemeler, tatbikatta, yeteri derecede makes bulmayabilir.

2 R.G. T. 06.04.2004, S., 25425.
$ R.G.,T. 24.07.2013,S., 28717.
“ R.G.,T. 16.08.2013,S., 28737.
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SONUC

Tirk is glivenligi hukukunda, olduk¢a ayrmtili olarak
diizenlenmis olan 6331 sayili yasa ve ilgili yonetmeliklerde, is
giivenliginin alinmamasi1 halinde igverenlerin idari sorumluluklari
ayrintili olarak diizenlenmistir. Bu yaptirimlar1 basliklar halinde
zikredecek olursak;

o Isin durdurulmast,
o Idari para cezasi,
e Kamu ihalesinden yasaklama,

o Iscilerin calismaktan alikonulmas: seklinde diizenlenmistir.

Gergekten, isyerinde gerekli is giivenligini almayan ya da
gerektigi gibi almayan igverenler hakkinda ¢ok onemli ve caydirici
mieyyideler getirilmistir. S0z konusu idareye verilen bu
miieyyidelerin idare tarafindan kullanilmasi, hukuk devleti ilkesinin
kullanmas1 kapsamindadir ve seri, ¢abuk tatbik edilebilir bir yaptirim
tirtidiir.

Su anda yapilmasi gereken en 6nemli husus, yeteri kadar teknik
ekip ile ilgili mevzuat hiikiimlerinin takibini yapacak olan is miifettisi
ya da deneticiyi bu alanda istihdam ederek, mevcut yasanin
uygulamasini saglamaktir.
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Role of publishing rules protect the natural environment as a
mechanism for national implementation of international
humanitarian law

Yk g jdll) juiadd ) gK0)
Dr. Elguizi Lakhdar

Abstract:

The natural environment is considered the first protector of living
organisms, especially human, pollution threatens the annihilation of
all these objects, and this threat is increasing more during the wars.

To protect the best natural environment in armed conflict, the
publication of the rules of international humanitarian law plays a
major role in this area, particularly at the national level.

National publication of the rules protecting the natural environment,
it may be before the outbreak of the armed conflict, which is often,
which is publishing it may be during the armed conflict or beyond.

The publication states the process is primarily where they are forced
to amend its domestic laws to become compatible with the provisions
of international humanitarian law, and assisted by the international
bodies like the United Nations and the International Committee of the

lakelguizi@gmail.com
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Red Cross, and national bodies such as the National Societies of the
Red Crescent and the Red Cross.

And directs the dissemination of international humanitarian law,
mainly towards the armed forces of the State as are the first on the
application of this law, then it comes after that of the civilian
population of various stripes and their constituents.

dalida cilals
Ol c)flaﬂ\ cz\fﬁjﬂ\ Calalay) c:\,g\.q;j\ e ) 43 44.\:.\.\)45\ :\_\.\.\j\
L“A;\JM u).\\sl\ c‘_;dajj\ el cu_a\.uu:}[\ ujjﬂ\

-

:L-\M

Loy sl Alen sa L) gall () iall s 511 Cangl)
el ) )l e Jaliill g dalial) cile ) 3 8 4 Jans,
(Sas

ll axd 53le IS8 Gl e S A e Ld Y G (e
sl sl 8 Aleadl (e Canai Ll (1S5 A Y 228 cdgaylall
Ll oo Walilaia G (g Laila gl o Jliie) e L)
Laia 13¢8 Aalusall cile ) 30 8 Aanl) oda <y juiad 138 (A lall
AV Gl e dald ddiay gl s e Gy iy
Adle ddia

O (8 dleadl o) 8 (e drpdal) Al aiing Sl

Ol 138 ac) 8 3w o Sl e 8 Slasy) sl

277



5 Y oda i) dlas g aaioda il Jiluy G ey aal
£ sl gVl Cps Lo L) an 1 i) g8l a8 )5S ) 50
Aol A0l 4 ) g peal) el 5 53 Jal (e 138 5 mlose

il 58l A8 e ) ol e el 45 k) 2ay pilla

Al Ales ) Cangd 5 Aalusall e 3l b gLy a5l
 3um sl 138 allan s Lem s (e 30 KAV )

T

s At el G g8 S ey s2a (sl )

U B Lpadal) Al ANR3 las ) (5358 O (ARSI (g gl
fdalial) cile) 3

Al ) ghadll atis Lild AUSEY) 628 e ddadl

A9l 0 g3LaY ao) gAY ARl AL B gf 1 oY) Cuasal)
Aadal) At dglasy Adlatial) ()

aladl iy 8 a6 qullaall

Zbeal) £ 530 o g5 oLl 5 AU Gallaall

Ladal) L) djlas a0 ) 681 RN i) 48 5 ALY Eaal)
Sl Al cilgall 15y callaal)

il L) as sall cilgal) 3 ALY Callaal)

all G gilal e gAY ARl ) il gl o 5Y) uagall
Agraal) 45 djlany Adlatial) (Slady)
278



S Jgma sl 5 AlaiY) Il ¢y gilE o) jia) Gabad Jal (e
e 138 ()l dgmal) Al agin (e cpdll 5 2llanall dlea AS

Ol 1 ac ) gl ial) dalee yie

Olila yo Migh (5 AT ) Ala jo (e alidg a8 2318

b sl Pkl o) 3l el J g Y Als ) (i
Lo 58 5 zebusall &) 3300 Al oL ) oS5 g Al A pall o3 o)
Oledal) lallaall 84l (5 ki

alud) Qﬁjéw\w\:\ﬂm:ﬁ\ﬁﬂ;d\ﬂ\ cullaal)

)Y e daliall e ) 331 dgagaal) A0 436 )
il 5 bk g Lgilan e ) @ i @ll aie X Gy 4008 g 8
ok 8 Aad ax A pall 03¢ cladnl 4daly i g e
oL i ad VU s i) dlesy Glaiall & byl Jsall o 534l
dal e 058 O g A il o 81 s g celasall 330

aal et dls pall oda ol Jliiely (xlua 133 5 050 4 slall
cadal o aa gl A Cangl) Gaiad il Led aodaian AN Jal al

2 daliall cile ) 3l 8 dnaall Gle )5 uiaall Alas iy il e 48
wa <2001 GEJA@\ cu,m.ua (e :\MIA sa\JJSSJ ML»J s:\:d}ﬂ\ e
329

3330 Ga i g al

4 oY) Jall ¢ gl 8 AEN lSTiaall las ¢ s 3l jundl
Olaa )b Ll kil s 81 (= 2010 el daala ¢ yiiwale Al
(JsY) e 3l ccland g BT Syl Jdall o gslal) ¢ ,alall ae

223 5= <2005 cuLuj gy c:\.~3§‘5§aj\ @u\ Gl gliia
279



o ol Plggle 5kl (S Y Al ) ¥ g s dll giag
bt sl ) sl Calaal g g g gan e Julil) JBY)

Sy Jsall ol ac) B i dlee (e dla all 028 g
Wi dngadal) 4l (8 sl ) 530 sl 8 585 A
g Aalall (a puaill @l o) g 5 Rl dlaall 2o ] B (he Ddludii
s Aalall (a geaill @lli ol (e 5 (aladl) s enl
Aaludl ciled 3 8 Al dlea Ll (sl

Db alaid) J oS 65l 84 Caaall a geaill Al
Baa i ad) Jila ol 5 Leeald La of Aalidl g daalall ¢l jlad) Jlaaiad
Onos 17 B olall ol 8 (L sl sl (o Ao o) 5 ,S0)

Aalll) 0385 ol L) ol Cilaaial las 48l 5 1925
) Ll 5283 S 01972 (i 10 (A 3aainal) a5l 5 4l
Al ALl Jlasiasl 5 0 330 5 Ll 5 Calaadial Hhaas 48l
Lgioke Caianai 1) ¢1993 ale 85 jaball dalul) clli jpaxi

°330 U ol an e Ayl s 48

® e s Gasaal) dlea 5 Syl sall & al cra deal J) 58

A gl sl ) sdita ¢ ] Aapda cdalidl cile ) 330 (e ) & Agiadl)
e sabal e bam s 183 = <2010 (b «g

Z U5 (A5 Glaniu) jlas A8 dpend aad Ll QLAY (a guas
Dbl AaluV1 108 e s Al 5 (s s sull)doa of g 5SUI ALl
plie oy pl y jad ¢ Slail) (gall o gilal) L) A g ga celld 8
U= 2005 ¢ alEl ¢ G o J dduala dads sl ) e jale 2
462

280



Y5 A Alen Lgdloal G (e 35 Agida gl )yl Aaglal
Aalld) claladd LA s LS ZLELEY) oda pii V) Sld o &
S

Sl A QB Joe Je SuBL AR a geail) W
oal el Y o Sue (ml eV Al s il alasi)
PR (e w1976 J5Y) IS 10 3 skall AT e
A ga JS a3l I3 LEY) Cancati AELEY) 028 (e 5V B2
I Al 8 yunil) LS aladi) ey ABEY) 020 6 ok
ol 2 Y snadll ff sla) Al ghall o Lany) deu) BV

AL L)) ) il o jledll Galy Al S L& Sue
BRI PYR Y PUINE N I VR N W KVE B SP RS R V- T T
Ay

A0 A G gl i e Jsal) Jat Al jall 038 i
5 ia Lgy gyl daluall e il 8 Al Alasy Alaial)

Sl

T Olaminn) 5 G 535 5 L) 5 Calasin) yas 4881 (40 3 5 3ll/7 3ol
Cay 18 3 gana et oy el ALY @l jaant ¢ ALl ALY
plasial (e 4 gall 48 ) 5 (S I all & Sl (8 e ¢ sy
S\Amujlgsuacé.a\_uc;f ¢c.uum\d\}1

? sy A8l Gald) 1999 Ul J S i sl (e 5 3alall Cua
e dalud) cile) il oL 4 GlSliadl djlesy dalial) 1954
e sl Boal e dglaall (5 ) ghall el sl e Jaad A gall
281



@ a Gkl s Sl o sagaall Al Aatid) Jgall o WS

Y r"i Al 3 ypema Jilos ol o3 il 13) Lo 2aad o Lede M%a00a
RY b TE RPN JOP T

D08 Al A gl ae) gl pds Joall e ads el ) Al

g 13 5 Al a3 ol Jlad¥) e liall 5 A g pusdl
e Jsall deluse LSl M sall cledaidl gile e L
a5 (e amen el 5K 138 IS5 il dles QKA Y Ll A
O 385 3 aaluy 138 5 Pleal) se) & Gl )l e
Jia A Al i Gl JUaaY) Gl e Jany 5 Y sl
e 158 (gl s,

£1 A1 L) dmadal) L) laa ao) By 1 ALY Cullaall

lesal

¥ Jsall o i) i 8 sl ¢ 130 HlE s &
ol dad ) o Ll e aall @lla g )5S 1) o candy Al dlan]

O JEaS 138 5 dpmpdall Al e Ll 508 Al g Jlad) g
Al Aalul) aladia) Blai e 7 HA s Al Jesd)

1005l a3t lalll 5 Al sal) Al deSaall g sasiall aeYl dakaiaS
OSen 3a el ) Amplal) Al dles 30 8 3555 ) 5 iy Al
O Dbl il 755 8 55 el 8 sy Gerenl o LS
gl ekl phiy W Cua dpe ill ) 508 ) ) 9 Gaady b 5V s
(Gl @ e g il se A5 1 Hlal ay Jall cilagdedl] aat s sl
330 =

. ) (gl 0 8 ey all 5590 5515 (i Sia (g ke G5
"&JAGJ\ ¢ yaal| c_gLAﬂ :\___J_gﬂ\ aaaldl) cd.c\}ﬁ\ CJJY\ alsall c‘;)ﬂ\
230 = 2007

282



Gl sha o ol Waia gy Gl 0 Ly i pal) s 3oyl
Lo syl eVl 5 4l

Oraaai Al 5 L i g (Al A gl Ga guail) e JUS

U sady saY (Ole) aa Ll 3 juaall Aalu) aladin) aie
L&) g Al e slad) lis Caia J S g g of AaAY) ) 5l
B30 sal) A lial) AaSaall ) alail) 5 Aila Sl AaluY)

O »iizg 1969 ale b )8 o saaiall acY) i gua 38
saaVls sl o sl ac) gl Callie Clie Y Cilane aladiul
Aanda I3 Gl @l il 13) G jall G Ll @lly K1)
Cond Al Al Sl Coagindt ol 5 ) slane 4ilhasS Aalud Lglans
2 AL sha o LY Aad 9 Al ) )l s o U Se Laaa
Mgkl 4l

a3 9e> IS Ja plilly (paildll e a5 Als el o2a 8

Ly elld & Canli g ¢ Al fsaliall (e (52Y) 2all o) yisl ac )
¢ Al toaluall i3 81508 )50 yeal) culiall 4 sal) 4l
O siall (e A0 Aialll o3 ol ALl Lidlue 5 8 Llala
A s 8l Apleall il (nanaddiall Cpalaall (il sall

& lelai dga i s ) gl lana) s Aac 13Y) el g

G oaS 1y 5 andy gl s W) ld elly ) G g Paaall
S 6N Juai¥) Jilus 5 ) ddlza) g 330 ol jhal de g
OSLal (& () siall oW 58 SAH J senall Cailedl e il

230 U= i gl

14.1.%&:_3 L3235 o cAndl CA)AM
331 Ua ¢Gibs an e il 5o 48
283



el Lganai 88 ) ) ) (e Al lan B )5 jaiay g ) 3l
5 shaddl Aall) @l adWh s Aalud ¢ 5 piall je alasiuy)
Al dlaad Hdill Bkai sae s aadl ciladl ) Lae 13)

e 2aadly Cadld i ) () aas sl cile ) il (LT 8

8 Al g )50 Cld 1978 ale die Can dadl e Cilelxic )
asnliy 4y il Capa ) Adlal a3V oball ailia Jsa 5 Jall
oLl i

ol Al dleny Blay Lad L) Jsal) ae ) @l sl of LS
Al mlal) e elly e AV 5 a8l gl (o)l e Al
Lot Loy Aalll) Calise saaiall iy ol Coeddiin Cupa 23U
i il g A il 5 o) sedl g olaall Gl ) lld (50 Lo dayaiall
Ol seadl s i) s il 3 jaladl) (al 3V (e el e
Slall

dglany dalaiall 5 SlaaY) Jsall sl ac) gal sl o)

Jalil) 8 (5 Sl atani 4l dalial) cile) il oL oL dayl)
o) Mgl Cuai 8 Al ) ) (e (Sae 2 ozl )
Ae Jliall CallaY) L a i ) Ay jSuel) cililenl)

il Lagn e Ul i 51 cpila pall Wical gaiial 2y
) ae ey Llaad AW (b 20l Al (Blaial) Al
e 4l W oo Lo 33 1) sVl g Al Als pall 4 sl

il s daa o e il L Al Gl ) ) S
len i sa J5W) aliall o Al dlen e Caagld ojlus)
GAY Al i) Ay 5 ol

284



las doanl (saay Cal LY S35 A gall Cilalaiall (any alge

V) Ala s JsY dage e (sS3 a8 (gLAT Al e lia oY)

IS Jany copall o () 2ag Cun s Glefion Y 15 ol L
& b JS Gl Al ) puall s dali alad Bl e ik
o)y Al i s e 3l el Lalas Al EY) J sl op) 5
A Sl Slleall

DT Jany Al o2 3 Slay) dgall o lall i a1
Sle il ) S8 aae A glaa 93yl M) Ca3gs 8 55 pa (e
@EBY LR IBE NN VRN | PEP WX R i (PR PN NN
)81 sl Leale gt ) Aol 5 clSliadll

o Laga |50 daa sSall e g e sSall Cladaiall caalli

ol Al Gdsall e e gl 33l Gkl ) seenll A i
Ol i Y ddydas gy () 50 (Gl Luzalall o b liie
A 38 A ) je¥) (e slias Gl 48 ile o) 5 Gl 0
Al Gl Aas

Al gal) Aiall) e () glailly el sea¥) SOl alas S8

Jpaad] dlea Al LAY G el eleiil e paalY) culiall
ol g Aiad) Cpaall 853 g sall 1B jaiiall 5 shad (e Y
Al o3 slad 4c i) caal gl 1Pl gl JlakY)

1Y) gl sl e i sha Ll il jadial oa of e a2 e
Gt oed calall Ala 3 ad Vs dpnplall Al e b Sl Led O
S AN dpal) il sl anm 5 Ly ol 4 i) a5 il sl

285



| s Syl G sall o il ael g8l A0l o))

B ) ) B e Q8D Y e o Al dlea ) 08
He il 4 Ly il daliall e 500 g Yl o Lnpoa
A Cinaall o) i e g g

dlaa a0 g8 Al &l 84S jLdd) cilgad) 1 AU gl
dalual) cile ) 311 A& dpdal) i)

b Al ead A Al a gealll S e Caagl)
UAQ_;\:L\]\ LLA; 5 ) gy 481y e)\.c;\ By dalill QLG\).J\
A Sl cilileal) £l AaluY) aladind e dadl) ) Yl
b s ghad s

(Ot ) (g Adanl 5 2 ae ) g8l 23gd il a1

Lo s 5 puill L) da sall Cilgadl 5 iy o 585 Al Cilgall
(Sl e el ullaal) 8 - Sl Al gliti

dagd) dlas a0 g8 iy AailEl) culgall o J g% callaall

R Alans Aalal) Sl ol (gl cilaalas s

28 1A lale J gall d8alias 3 yaar da e 20 ) 68 e dpxudall
sl ol sl g sk Y 5 Lo sk o i Jpall Gile
o ol 3 ) s 58 5 ] lisn Laae Loy Lu

5 LSy gomil) Al (e il (530 m il (B g i)

Y Al Y ol sa e ) shd IS5 La 13 5l e
sl sda e cliriwy) @Lluu

19332 U (il ga e Ay il 5o A

286



oo kil iy Jgall Lagl 4 jle a1 A sall Cal e ) cllia

N ol L g

o ol o3 Yl Jall Caya (g i) Aslaal (g jaian (53]
e Luwal) cilingl) a8

Jsl ¥ g Al

sl o el 20l e d8slaally Jsall oL8 3 e

e 4881 gia il 408000 Leinl @8 Jaass e 5 juae Leild ¢ Sluy)
dalaiall CLEEY) iy Jall a2 8% LAY @l agde Cuai e
il sl 3 g dalisall e ) i) U 8 Apngudal) i) dlany
058 8l sinall A lgaai o) su Sla il 5 44 gilal)
laglaiil) g il gl 8 ol il sial)

Jal (e 138 5 20 sall Ay 510 5 yally Haall 134 () 5Su

A sall LYY 8k sl 08 4 gall Gl cpidal all 230
o Lo daludl e ) il ol 8 dprdall il dles; ddlaciall

¢ 28¢47 3 gall Ciiazai g dglaall 238 20 ) 8 4l sl V) aseal)

0 ids aaad o ke a3 gl all e Ll Gadaiy e 58
Coyall 138 e 000 Ll 555 ) g J 521 e L

21.82 U@ ¢(3la > cg‘}z\ﬂ\ padl
287



e s e 1949 plal )Y aria LA (10 144 <127
Pl g bl alull iy 8 e g iill 355

e il ol 8 Al and 1 A0 gal) CLELEY) e 12
Bl e 48y sk s daludll

A8la) SN Badae Adeay Al el LBl i L
T 6 Sy S e Al s s dlasil ke
381 A jle sliac Y1 Jsall () s 251976 alal (s al dglac
oy A 1 salal) ) LT e g g i @l g COLALESY o34
ABLEY) Gl

Caia LAY AlaY) J5Y) J S5 all e KT 5

ael dalall dmanll & jaual 285 2450 80 3alal) 8 1949

Sl Ol ac) B 855 5 g gaay il kY4 SX) ) sasiall
e il s il dmal) e ot gl al Ao Alas)

22 sl & ol e o Sl sl o gl Sadas o a3l jele
w2004 c'&ﬁm\ ‘L;—.’)’j\ sl BIERY! dixaa cu_m\.uuY\ ‘._?Jjﬂ\
123

24 Sl o slall &l yumlaa o dsall o silal Gauai s a3l ale
sl o slal) cdalual) cule )yl el g Aol o il A gl dlaal)
A gaall lall ) sdiia o S e 3all Mebant s G L)
Ladey Leg 52 (a 2010 ¢l gy

288



ina 51 8 elld o sl o g dpnlall Al dles 20| 68 L
221996 ale 5 alall 53/96 A8

osiall diha g lad oli) e calae Jgall cpa S o ans
a0 L Ge (L5 (Sl (sl

sl Ol s e Gladll sded A )l aleall G (e
il ) g ey ) N3] mdll i) e iy @l 5 sy
il ) dgmpdal) 4l dglan 5y g gy e sl) yial da 3D

263, 10l)

S Jsall ¢ silall ael il il dlee e BaaDlall

255 (5 e Ao LS Cad Jpall ) pmgadal) L) dlasny Adletial)
Y dlilla W) gel o b 138 Y ¢ il Lealbaty ) cllSaY g
A6 Claclse ) zliag Joall s 0 5 digeaall Jsall Ll a
Adg ol dgih g i€ o) g dpa S e lalaia Al V) g Y

O 52 ?7a0 el Al DY) Clalaia¥) pe ey yalls

285 1Ay d]hg@ﬂdgﬂ\@mwﬁzjuhjgmy
DJQL»A&_\‘.:UA

2,329 Ua ¢l g e iy il s 48

'S EWETCIL ol YU SN (FL RPN PR NISHN E
il 3yl ¢l o153 e g i€ AnTusall L3 il adaill b g o 665
439 U (Bl g e i all g 550 a5y 0 SI8 (5 le s

T yaisall Juel e gl 5 _alall (Sle) 835 le e leliy 134
ol W) ) lea L..;h!\j 1999 juad o ‘_g dac L..;'AS\ cﬁfj\ w&é‘;{\
289



Al Ales 2o 8 o int (S g g ohall Jlsad) o) e

b slac ¥l e Jsall ol e daliad) cile) il 8 dagakal)

O6 sun sall 13g Aaleiall LBV il ddee (e Lghoas il
Sl mad LA 138 8y Al sall ¢ 53l Gaadail Al oS
Caia LAY J 0¥ ALyl JsS sl G Uk cul il

s bl e (oamlaii ¥ g aadis Y Lge iy il @ ()b 4 )Y

Ly 1)) eal et Ol L @5y 38 ) g ety JUL Jilas
220V sl g L) dad 5 Al

Bas Lusall cilizg) o 3N AN
S Alans Al e Lo gl 3 ke Jgal) o Wil Lk LS

sl Sslal ael @ i 8 el clia ) zlss 1)
Aaludl e ) ol 8 dgrgadall L) Llesy dalaial) losY)

by (Blay Lo (8 i ) Adaluall Ly Ll )5Sy (4 5S1 Aimcdll

Gl 2 Bl 2y el oy g ik gl (5 sinal o (s (sl o U
Sl e Sdy) sl ¢ ilal) MK Al Ay il il sall ¢(s3¢l
43ﬁwb‘\wdd@c3ucéﬁ\&w\&w
276 o= <2006

2,439 Ua il g e ey Al 55550 sl e Sin (5 ke O5n
135 a e ga al

Al e )y ileie S dllae Jlae| saxy Caald )l o Lyl
Al G Cntbaall s a3 g olaal) ilie Jon g Jsiall B
O ealea LS lail 3 all clgailia wuali g Lgduia g oluall 48
Ol daliall cile) 5301 IMA Al s il dlea s Sl all
)l sine ¢ S ¢ all Melans 5 BT Sl gall

" aany Las 155 m el oy Al giall

290



O O L ek Basiall ) o g gl 038 G (e

J sl ae i Jal (e Cilpa sill 5 @l ) Al (e el jlaaly Y
P S Jsall Baclia g Apmnal) Al dlea 2e ) g8l la 05
ST Aleall se ) 8 golis Jal (e A Alle e bue ) dals
O 2dad) 28ay @l g ¢ il e Adagiieall LN e (S 22e
Al slall e 8 i dpaal Al A sall il jaigall

ClS ) pa dalisall cile ) 31 8 2l dlany Aalial) Slus)

o34 o8 A8 HLiall J sall Lgia dfiisis Wi Al g A g0 ye ol A
AS LA e sall llaS Ay s ol e all

O (e paadall aad il GlusY) (3 sia Gulaa of LS

Llaall aef g8 Gulais y g yoa e e jliidl Gl Yl SN AY
ale 3 ALl Y1 Al o jallS dalud) ciled 331 e apaall b
ol Jie) e 2008 ple (3338 e Jil md a5 2006

O s el e 13gh Gl (358 (e (o8 dprdall ) Ales
Lagil 8 5uSX3 e Laa ) 52 Dt () (e (e Ol sl (1] sy
Aleal) ae ) g8y dalidll

50 ol Ll aa¥) Culeall 40 sall Aiall) ady Lo A Ll
Db st dal e 13a 5 1A (g giaal) e pdall dlee ) S
) Lealdaid cdaliall cile ] 3l 8 dpdal) 200l Juzad] dlea
68 Yl (sall § silall dusnasa yiiad g2 A o iy
ea¥) POl sea) Culiall 4 gall 48 jall (e IS e o shat
el A< jall ) aUaill (e 2 5580 5 salall Cuss 13

291



e 3 8 Galaall Sl o sl i g maia i e
30 dalodl
al daa o CilS ¢ gu dyia o)) Clpraad) ae () slaii Ll LS

o) olEl ) @ 5 Jal (e lere Gl g dpa Sa
]

sac pdill Aglany ALl yeaV) Caliall 440 gal) dialll adia g

o) ks dalall 3l sall 5 dyika gl Clamand) ae O ladilly (3 )k
Gl 95 s Xl ga g A )35 gral o aadali g 4y 550 e 549550
AS il s AY (s e Adsn e 5 A 50 Ol jaise e g 4l )
L B Sy Jsall o glall Jga alas Al clelall) Calisg
La o1 3Sa yaaV) Culeall 4 gal) Laadll 2 gl aaiad LS

3T Ay dsall o gilally Cy el g Qulil) ae Jual i) 8 A3l
Juai¥) 5 jeal alasinly ¢lld s Lpaplal) Ll asy (s3l

Jlaninal XS g i Y] e 4y g ) @Bl ga LGS 43 5 iSIY)
Al Ales add 41 yiSI) il il Al oS Jlaill gl
alasiul lgre Camaay Al g daliall cile ) il o8 (L8 (YL
Il daladl Jilas ol

Culoall 40 sall 2l Ly caald ) il Jlael G (e

dia e Clelaa Ll 43 Cinan Lo jS3 @81 gl (g ) e jeaY)

0342 o (il ga e Ay il e 48

3126 s (Bl g e (el e
292



O 1) e Al g L) Lidle g5 Y gail (e JS 3 Aabie

&1 330 Cal hal (e daalll o2a il LS Pl laall sl yualic
) O glall s ANS By g iy A gall yue g A gall bisall

A sall Aaall Mg 2085 Ol sl Laal il (i sha G Sty
B0l 138 A Leleny oLall jeal) Cyliall

¢ yaa¥) Culiall 4 gall Ll Ziead ) e eiad Jall alana g

o328 (O slacii g cdialll s2a Loy i ) ALl Ll 1
(sl sl il o)) Aiall) g Auida 1) Cilimanll aa s paY)

ol ol i e Jaad) g il sleall Jalii dad e Sl
Adsall o gl ol i) (98 Ay

ol dida ) Cilsmanll dualiag lgtion ¥ 52 lia G LS

D53 sps Jsall ) (g i) e peal) cauliall s jea)
Bpaal) Gl Al ) ALl jea ) cubiall 4l sall Aall) Jaal JuSe
(Yl Jpall o lall dila g lad L) e lee Jsall (e
ke DU 5 iy jaill 138 5 (5 AV 5 Ak sl) Clamaal) e X duay 138
Falial Glel 3 8 dprdall Ll dles 2o ) 8 o) jial 3 5 juia

%441 L= oGl e i all 590 Sasly i Sia (s oke G5
335l By e Jl daada () dsall o il ¢ Sl ) 33
Lan L5430 = <2010 oY) sl g

sl o Al Al s Aiall Lty | A se i ol 4 Caali L s
@u‘g\ %;jqj\ Osal) o) 8 hati g 3 ‘; 3ac Lwall Lgtiaga ‘f'l.us‘g\
Al Alee (e e ja Pl ey Sl ll sl e

293



pac Lusall Cilingd) 5 Jsall 4l (2l ) sall (e a2 ) e (3]

dal e aeal) ety jla Jee ) Y sl V) 8l didee A L]
Alaal) 02gd ST e

4a 5o 9 Led BacLuall Cllgall s Jsall 45 685 (521 il ()3
L Callaall 8 o) yis e g g digee i ) Ll

Kl Aan 3918 35 Ll A pall g 2 (AN callaal

350 Al Jea 8 aaY e Y s anaii ac s llia

Glay Lagh 31 W) (o gilal) 3405 yre ac il 028 S () 54l je
O Dlie) e L elly ay Slaay) Jdall o lall 8 i,
Ak gll 5 A gall ledaiall g Jsall alama o ds (8 aalud () 536l 12a
O sl s daluall cle )l Llaal Juadl dlea @llia ¢ &5 i
o3 il lee (pe Lalid Cadgioad) g cduapdall 250l Alaa iy
LOstidal) S g Aalioall <l g8l ga

dalocal) el gil) :J5Y1 £ Al

O i ddee 8 Gani N S 1) dadisall ol g8l a3
daliall e ) i) U 8 dgapdal) Ll dlasy (ladiall L)
) yal lad) Leie Uaialy dald (e <l 68l o aSlas Ll i3
e AalaY) Gl CulS 1Y) Gadls dpanhl) Al Lo
L) shaal | ki

3 agmall il Axgla ¢ Sl all ¢ sildl ) Jane o a3l ale
1997 «ui 53 ¢ paa¥) uliall A oal) &aall) ¢ sy 3 sl el
.88 o=

294



A 13 ia alull ey (B ot O g Uin i) dlee (8 1]
Gaal sl 2o il Al 300 50 e dalid) col @l cuilS mhue g 3
Sl Jsall ld @iy WLall y desdal) L) les 2 gl ial
leie (3 ks
Qﬁﬁw\‘;jsmwdﬁ)&d\ﬁﬁﬂgﬁsy&wjmﬁéﬁ_
on s Ay Jsall o sl e ) gie 32 <l )l ()
Uali e s g cdaidle Aalioall col 5all dga gall laglaill (1 5 (Al
LAY ALY 1977 JsY) JsS 55l (e 82 okl 4le
371949 Cuia

b oo 3 ,ail gl yll OMA (e dalisall ) gal) alasi -
Al Alany Aileiall 3l siall 555 i g2l gl jualaall
Lagadall

o av e

L) sl 05 e JalaS i€ gy Jsall s Lasale 5 -
daliall cile ) 30 oL Lee L) cang 20 8 (panay (531 5 dalisal)
DUV I Al 8 el ol aladio) aneS Al 4leal

%333 o il g e Ay il s 48

1437 Ua Gl g e el Al 550 Jasls (S (5l Osa
438 a i ga

9334 (o (il g e il ge A8

00437 o Bl g eyl 550 asly 0 SI g le 05
a\)ﬂuj aJ)LE L;—’L““y\ lejﬂ\ uym\ c‘g\.ﬁ)l\ )A\.c Lgu\ Jj:.\\
sl L) Jsall o gl 8 Jaae 6 jealaall cile) il Cilaai
(o s Ry 3 sena ad dalul) aladiul e 40 sall 446 )
223 o= ¢1918 «Llayl ¢l S o

295



4 Sue al eV saadll o cla) Al glall g Uiy dal 4l
AT Gy ¢ laal) Faly A S

Gsia Jdao) sinl Lo aiall 13 Sl 31 Jsall e JUS
Ve Jull Cagydam ld s S0 daluall cile ! 3l o sl Ly j8)
alll g e ) ll () 938 (oalae (& Sl G gl) o il 8 o
Cand £o0liall 028 18 e ¥ O il e ety 1A 5 caglazy
Analiall LlaiuVUh lall e | siSaly s agn Ha g Lad)

A2 Al U5 5 e g a5

oligti g3 ol i) (o Ailia 8 4, 5 oY) Lgd Aadisall ) salla
=a Vg an s (ueal o a2 g adulai g alaginly I3 5 A1 )

DA ot Lagd S 50 Led A ALY alasinly (Blaty Lok
SPalial cle ) il Wl & Ll ) e

Aleny Aalaial) ¥ Jsal) o g6l a8 i juaiy Y
Leanl slamy (Jy e gall ciladaial) 5 J sall Aaliall @) g8l e 25l
19 s3lal) i roeny Aalesal) Fca jlaall cile e Jadil

M e Gl aladin) laa 8 L caela A fsalual) sl 128
10 3 5 aball g jal Al (al el Y 54 Sue (al e Y dayl)
ua‘d.i\.uaéé).ﬁ ‘@um\ J s ).Lu\ 1 31¢1976 d}‘)[\ O\S
185

4 440 Ua Bl g e ey all 5590 Sasly o S8 (ke s
) g8 Jlialy (3laty Lagd sasiall aeD alall (¥ 5y o
saaiall ael) 225 " 11999 8 5 jalall syl I sall ) ilall saaial)
(sl "elad Cpaale! ol g8l o 8 A Kl Al 8Y) (o 5S of laa
Sl sl gl se) @

© 440 Lo i g )

296



138 iy ¢1949 Cayia cl@lay  Slayl SE J S gl
M8 i gl e J S 550

Las zlia 58 Lo ali = goim o ey O gl a5 Sl ilalld
Aligh cAaluall cile ) 3l oL 8 dalud) aladiul (s o a5
sl Y 8 e b jlas gy dandal) 480l e 5 udad Aa L
Sl | pkas ) 30 saliaall QW) jlass caliall cof @l i
a5l gl 5 AlaasSl) 5 Aabial) AaLudU Ay 5aY) pudi X
5 ) ALY alasinl w at Gy ) AdlaYL

Ulaa Jal o dalod) ol g8l sal | 5S 1 g0 caaly il ()3
A4 0 dalise cile ] 33 cilS o) g dalisall cile ) 31 2LE (U 20l
Sl allay 1368 Jall JS1 e e D o) e A g2 e
Aaliall Gl gall dlS gy g el 8 5l 5 S Al s 4y 5

M e 23 Ol g ¢ b g glaa) Jase (05S3 (f Gang A sall Claalealld
LHJUAGJU cumeﬂgéaﬁjﬂ\u)kw@yw\ Q\c\ﬁy\
Toaalaill 5 gaill Asalian W) jad Adalaa ¢ 3 gails cayl - plail &y jall ¢l
Clel juall bl e 3468 5 Slay) Jsall o lil) Jsa
1998 ¢lallda) ) 5581 yaus (S sam iy 3 gana y ad dalisall
208 :p=

Bl Lag 206 1 e el

il oy jady Aabeiall 4 sl lAlEY) ) Uis Aaadlall i

Oe A5 eJlaxina) ag yad (e Jad A1 (Jalil) Hlaall dalad
AR a5 Aalul) 028 a s Ul QIS Hlal) Jady () (2 s siall
LcaLalay) Y U)MA(_A‘: MJJ*‘E \&_5 (Jasd

297



Ggmidal) Gl 1 AU £ dl)

Opedaie Gadin o 05 Y 43l mlee ) 38 (gl £ Y

& oad Yl Guiaall Gl g ) Gl a8 Jy eJa
Adsall e daliadl cile) )

O Al Al sy dgall o glall ae ) ga) il oS 1A
Alaall 5858 (8158 1) 50 () sady ab el (Gaiaall GIEL)
Aaliall Ol gall 4pli (g2l sl JaSa )53 568 dpaplall 250l

oalaiY) e Jady duwy 5305 Slasy)  Jsall o) silal) alesd
ragin e Gl s dpaall ddall agd (Al

Sl Ol 3 S 0 558 Gl s Y ol el e
b sl (5 siuall e #0 sl

As jall 25 Al Y] Als jall (pe et @lld g o ul jall Jass )
Aa e e 90 Pmalad) s jally eleiil 4 43l Ao sidl
Asigall 381 5all b 0 oS Al ya (a5 Apila

Al 5 3003 £ 58 o o) (e pmdall Al dilany alal
O AT Bl (g pmn (Al a g Al gall Aaliiaal) ) Y a8
Jie Ll dles AS o g )35 agaddad 5S5 OF 1o Laga
Slo SIS prall bl Jual) Jiall Wi 13 5 jeall
.n‘)»j\

339 L ¢l an el o 48

Y425 (a (Bl e oSl )3
298



Lalus s¥1 A Sl Jdsall o slall il e JEaS
Glaradd b gadYly dpaled &) e s 58 dpaalal

Lo s yo ol il s jal Aanilly o) g dpidand) o glall 5 (3 saal)
ddiay ALl Jgall o glal) dl y Jadii daalad) 8 o il day
Ataza

Opladl il gal) ) Ll aa g 3l o elly ) ddla)

A 8ae Sl g Jeatadi 5 epiaall Gl e a5 Y 6 5a aglY
b yaigall 5 ol saill AQBS ¢ cpinall G Blu gl 4 il ddee
LS b i g A g SISIY) ) gall 5 P il pladin 5 disall
O8I ool WS elgagd s Ldie) 8 Jeon Aanise e gilaa g

OST Gl i aadl it e el JBY) e olaally
ol sl ae ) gal il Caan ga g ¢ alill e (Saa 22

) Qi Cpa dpagdal) Ll A8 dlen llia S5 s AlasY)
Tl gl

ila (ge Ailel aY) Giams alla®i Cilaaleal) (e Sl g

alatii) g ) las daletal) cilaalaal elli (il g cal j3Y)
a3 Cpidal sall (Say Cumy dpmlall 20015 jenall AaluY)
Baalaa i a8 ) (gt oy sliie ik ge sl (SIS Baclusall
090 et Liad) 5 Lei€ay Y caydall A gall e dasd <l il
Craiitall da (pe LeSail A gall il slaa 58 61 <2l 3Y) AS L
9l Aol 53 W) 138 JS il Y5 e

119 U= Bk aa e el de e

9 (gl 315 Jalill leall dalid e 4 sall 446 50 Qs (olalS (5 )0
dAalad) alasin) e 48 sall 48 ) Slay) Jsall ¢ slall 8 Ja
A119 pa (@il g e (s iyl 2 sana y )aS

299



OS] andaill e Laa 3 Ll 181 gl) ) Ui ) La 1)

28 Laa alladl (plaly ale Y dabiaal) aglail) peal 0 adare 8 (sl
ALl dielian il seaa 3 () 20 peal) Culiall 4 gal) sl
O A pa IS 8 Lgiling aladialy ikl (5 ssall e il dilasy
W i Al il HalS g 685 ) Al 3daid) D
Lol S 55y i AL ) 5 dan i 5 el Callisa

B pdlaa e A8y sl Ll cand (Al L juuldi g il
Jlee Y ) Ailia) dpmpdal) Ll e ) 5 pilal) ol Blasy
O Saadl o) Ad) Gl et g g Al ghall <l palgell 4y yuasiill
OpsSi g alac) Jlae 8 23 0 W 50 elld e iy ) clgiae ]
JS dala & Sl Jall o gl il 2 ola sall (alaay)
Alga

Lalad) dpmandl 5 e (udaaS Basiall anl) 5 jea] ol i
5oeally AV AV 5 Lyl Gulae XS5 L) (§ séa dial
Ompidall OISl d il g g 3ill 5 SLiY) (A sall 80 5 )
2205 Jd (e

Gubiall (5 piadl 5 aolaadl sl jainall e ol 4l LS

)8 slaie) 431999 ale 8 diaiall jaalY) Il s jeal!
allall eladl e Jsall (e € dde dgad Cpaal glaaYl s

0425 o (Bl aa e ¢ Saall ) 3
1 427 U (At @)A\

2434 Ua Gl g e ol Al 50 sy (i S (5 le 5
300



& Pyl Jsall o lall a8 dal e dpailail) maliall daal
2 gee G G o i g dae i g cla gead Ll e

-

cd_ailA

Lo s Syl Jdsall o silall il gl) il & guin el AailaS

Al Alas 3 5y aaeall 23le) A glaa (& HuS ) 50 (e daaly
dlae (i i il g lia O V) daludl Cle ) il 8 dxdall
Agrdall Lall A SO dlaall 65 Saas il 028 il

oo 3oke (A Sl g Gl gmaall oda any jS3 J glain 1]
Aalaial) cula) Y1 aal ) GlId any 50 o3 gl) Jaa il o3 il
& s sall 1ag

A dass e S35 by graall 028 (g

3)) sa 5 A ) il Aule dala s (e Jsall e cllia -
Cile) il ey (8 dpmadal) i) Ales 20| @ 535 Jal (e Al

A g0 il W e of o @l Ja Y Ll e ddalil)

la ylai d aay 138 ()Y daasSall e 4l gall lingl) Gl
(IR W s (5 5d 8 DAY

ALl il Lsall 4 55 Lo Llle 438 Aagazall J gall dally -
Ledea s e ) dpmnlall ) Alas 2ol @ i Jal (e Lalalis
Lt sd pmed (8 Claa i 13

el f pielaidald e J8Y Jsall (e nall i 5Y -
O o sl e )5 Lpe 5 AT o 138 5 dpadal) A5l dlas
1 Al 84, el ) el Jib jraal aad (e fag

443 (o cansii g
301



(Fhaliall cile ) jall i ol 8 25l 028 dlea (e 13Lad caluadl i
S SENIVRTIO PR SYeR  RUTRRPTRWAT A VS = i

3 shaall L Loy dalu¥) Calis aladil

Sl 5 kil Jsall L) acaii Al 13) Lt calaalaall i1 i -
Jsall o i G Apmplall Al e e ALl 138 3 5ay
(el elli o sl 13 Graaill dlae 8 A 53 Gl kY
a2 axe dailly s s Ll (e adiad Ul

ol Lad Lelantd s yiial) iy Lad Ll

ol Jila g aea aladiul e 3 ale o Al Jgall GlSab -

e 3EY) Aalial) cile ] 3l e pdall 43l djlea ac) )
Adsn ye al A g0 CailS o) g dpe Sall e Cilimand) saclise
Lebae Jemii s LI 5 Lasbiny 48 5 jaall i GV
Jlaall 138 8 1S jas

el lae Lsal) alasiind 48 e 300 Ak o 48 ) 4al8) -
Ledloy (Al gl o ildl) se) @ il dga sall ALl e
Ol 138 8 Gl Dlad

Led iy Playl (Jsall ¢ 53lalls dalatial) dyida ) Glalll e i -
Y] (Jsall g lall jis (Ala ) s 68 s dalall SlplSaY)
Aomnlal) 5l lesy Lia Glatiall (ad Yl

Taan Al S de Sa) g Gl 5 Al ol ilamanl oL
Sl Jal (e clgie il alladl Jg0 e ga JS 8 e Sl e

L shal ) ki L g0 dajaall dalull aladial ol g o 2U8) o
Agaplall L) e 5 5l

302



LY @l jle g Bl 86U 7 sa g @l O 58 o)) oy -
o Al A4S Aalul) aladiin) jlas dalatiall g A jaall 4 5l
038 () sarian = i dglae (8 A seu cllia () S5 s e 20 S
LY dalidl il @l sal (adYL ki 48K 5 cildlay)

Lo st 5 cbose ) 33 (5 g G Amalal) A0ll dlen gl
I s all Gl sha Alea e 52l 3 gay

303



12 pal)
st

o) Al eely all 5 590 gl i S (5 e G -
Culiall 4 gall Zaadll cac ) g8l ¢ s¥) alaall ¢ iyl Ly
2007 c'é)hw\ cﬁiﬁ\

dxads ¢ syl sl o slal ) Jaae ( Jla il jale -
¢ paa¥) Culiall 40 gal) Zaalll (lusY) (5 sial oyl el gl
1997 «puis

Dl e sl Al ¢ Ayl Jsall g gilal) o Sawll ) 3
2010 «2uY) e ysill s piall il

Omidall las 5 Slai) dall ¢ g (s daad J) g3
Gl sl ] Aada ddaluall cile ) 33 ey 8 Al e Y
2010 ¢l ey A gaall sl
sy 8al)

) oy Al alSal 2l Ay N il sl ¢ s2gall (el —
2006 ¢_plall d Gz

s Aadatll 5 gail) dudiag o) jad Ada)aae ¢ ) gaile cay) —
e pall 8 i) e 48 )1 Slasy) Jsall g il
11999 ¢LlUayl ¢l 5 681 s ¢ 3 gy iy pi 3 sama  yad Aaludll

304



Qb loal) Aaluf e 20 5al) 48,0 Jihs el (5
st Al 48 5 Sl sall o 5l (8 Jaaa gl )
day) ¢ 5 S0y (2 S R 3l D gana Al Aally e\dﬁu\
.1999

b S palaa ¢ Lyl Jgall (il Gl o a3l yale —

3 yalall c@):d\ Jutiedll Hla ¢4 Aanka c@\.u.t\]\ &jﬂ\ Ol
.2004

Glbasdgol gisag oJ# u_lb.my‘ é‘j.ﬂ\ u}.ﬂﬂ\ cLALAJM JALC -
sl Ay gall o a1 8 Jase 6 peabaall cile ) il

oy i 3 gana pyad cdalul) aladiul e 44 sall 4408 )
11999 ¢Lltay) o) 5 6SI yiw ¢ S ganm

11999 Lty ¢l 5 €1y dalu¥) alasiul e 4 sl

JOA 2l 5 ) Aan 5 L) ol (5 i) calam LS —
e 5l Meliaaty AT Lyl sl o sl daliadl el 33
UL\.J ¢ gy c:\:@jﬁ;‘\ LF\S;S\ Gl )y guliia ‘Lf'l_"d\

rdgmalad) Jib )l

e 31 ey 8 Aaadl e s Gasiaall Adlas ¢y 530 5o 485 -
2001 ¢ (e daala o)y ¢iSa Al y A gall jie sl
) o glal) 8 AalEl) Sliaal) dlas g 3l il

2010 el daala ¢ ivealae i Sy

305



s gal) LBty

Adlaiall 1954 (sla¥ A8l salall 1999 (SUN IS 5595l -
Aaludl cile ) 3 ol 8 48EN cilShaal) dlasy

alic Cay 8 5 i o sluay) lsall () sl LB e gunga
2005 ¢ alall o (a o J cdsale danda caal sl ae jale daaag

cuaidla
oY 5 dal) il 5V alal) dpmgadall Al e
LAl 138 2la g celaall WIS sda IS 22g0 Lei ol ¢ jlaat)
ol Pla s
i ol dalia) cle) 3l A dpadall Lall Juadl 4jleals
Jlaall 138 31 €50 Candy s al) (o 53lall ac) 8

&Vl 0 dmpdall L) dlas ac ) 8l b gl il ) S, i
05 38y il agle 5 6 Al () a1 s 5 caxlusall ¢ 3l
Laany ol dalial) cile ) all oL oL

e 8 mma Ll s (Y1 Aa pally Jsal) pil) Alany o5
O [ geai ae A38) gia praal Ja ddAlal) Lein) 8 oo
Baaiall aaVIS 4y g0 i @lly L lase L g ¢ syl sall

Ak gl) laneallS diha 5 iliad 5 ¢ yea¥) Culiall 44 gal) Laalll
Yl culiall g a1 Il

306



il ga GalaL Sl Jsall o i) jdsan g
o5 ey 3l 138 Gadaty J ) eall o L el A1 gall dslsal
el 38 Calisay uiaall Sl elld ey Sl

307



PRE-CONTRACTUAL LIABILITY
Assoc. Prof. Dr. Umit GEZDER*
Abstract:

The close connection that arises from business contact and
negotiations entails a danger that one of the negotiation partners
influences the other partner negatively and causes him damage. This
both shows the need for, and is justification of, protective rules.
Jhering formulated the concept of culpa in contrahendo, or fault in
contract negotiations, in 1861. The concept has developed over time,
and by means of numerous court decisions is now an accepted basis
for liability in German law, as well as in the law of other countries.
The article briefly describes the concept of pre-contractual liability as
it was formulated by Jhering, whereupon it describes the pre-
contractual liability rules as they have evolved in German law, with
reference to Swiss authors also, where relevant.

Key words: Pre-contractual liability; Culpa in contrahendo liability
l. The background for pre-contractual liability

The close connection that arises from business contact and
negotiations entails a danger that one of the negotiation partners
influences the other partner negatively and causes him damage. This
both shows the need for, and is justification of, protective rules.

The doctrine of liability based on culpa in contrahendo® was
established by Rudolf von Jhering® in his famous article “Culpa in

* |stanbul Medeniyet University Faculty of Law Department of Civil Law
Y In current German law renamed ‘Verschulden bei Vertragsschluss’, fault at
conclusion of contract. For culpa in contrahendo-liability in Turkish/Swiss law see:
Umit Gezder, Tiirk/isvicre Hukukunda Culpa in contrahendo Sorumlulugu,
Beta, Istanbul 2009.
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contrahendo oder Schadensersatz bei nichtigen oder nicht zur
Perfektion gelangten Vertrigen”® published in 1861. In this article
Jhering developed his theory of the need for compensation in cases,
where one contract party suffers an injury because the contract is void
or ineffective as a result of the fault of the other party.

A negotiation partner must for example be able to trust both the
correctness and completeness of the information when information is
exchanged during the negotiations, and to rely on the recipient of the
information not to pass it on to others®. The negotiation partner who
behaves in a faulty way is liable towards the other party for damages
when he infringes any duty arising from the relations.

Since Jhering introduced the culpa in contrahendo-concept as a legal
concept it has had a profound influence on the German contract law”.
Originally culpa in contrahendo was only applied on pre-contractual
problems, or where a contract due to faults was not effectively
concluded. However, during time it was used in court practise also
where a contract had effectively been concluded, but where one party

2 For Jhering’s three most important articles “Geist des rdmischen Rechts”, “Kampf
ums Recht” and “Zweck im Recht” see: Theodor Biithler-Reimann, “Zum Problem
der “culpa in contrahendo” — Rechtfertigt es die culpa in contrahendo, die
herkommliche Einteilung der Haftung in eine vertragliche und in eine
aufervertragliche aufzugeben?”’, SJZ 75 (1979), p. 357. About Jhering see: Franz
Wieacker/Christian Wollschlidger (Herausgegeben), Jherings Erbe — Gottinger
Symposion zur 150. Wiederkehr des Geburtstags von Rudolph von Jhering,
Vandenhoeck & Ruprecht, Gottingen 1970.
% Rudolf von Jhering, “Culpa in contrahendo oder Schadensersatz bei nichtigen
oder nicht zur Perfection gelangten Vertrdigen”, Jahrbiicher fiir die Dogmatik des
heutigen romischen und deutschen Privatrechts, Vierter Band, Jena 1861, p. 1 ff.
The journal was established by Jhering and is known as “Jherings Jahrbiicher”
(Biihler, p. 357 and fn. 6).
* Karl Larenz/ Manfred Wolf, Allgemeiner Teil des Biirgerlichen Rechts, 9.
Auflage, Verlag C.H. Beck, Miinchen 2004, § 31 N 3.
® Friedrich Kessler/Edith Fine, “Culpa in contrahendo, Bargaining in Good Faith,
and Freedom of Contract: A Comparative Study”, Harvard Law Review 77
(1964), p. 401.
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deliberately or due to negligence had given false or misleading
information, or given no information where there was a duty to
disclose “failure to warn” (Auﬂdérungspﬂichtverleistung)6. The
concept of faults in contract negotiations has developed over time and
by means of numerous court decisions is now an accepted basis for
liability’.

The complicated problems of liability for wrongful and harmful
actions during the pre-contractual phase leading to injuries awoke
interest in the doctrine and court decisions of several other countries®.
Until 2002 where § 311 paragraph 2 was added to the BGB, the
general attitude towards developing solutions to the problems of pre-
contractual liability was to either leave it up to the courts®, or not
address the problem, or without recognising any general connection
give a pragmatic and individual answer to each case'®. Criticism of the
concept of pre-contractual liability is still prevalent, in spite of the fact
that the German law makers thus incorporated it in BGB™. Only a few
other countries have prepared a specific article to find a solution for
these problems™?,

¢ Bernd Mertens, “Culpa in contrahendo beim zustande gekommenen Kaufvertrag
nach der Schuldrechtsreform*, AcP 203/2003, p. 819.
" Mertens, p. 821.
8 See: Rainer Gonzenbach, Culpa in contrahendo im schweizerischen
Vertragsrecht, Verlag Stampfli & Cie AG, Bern 1987, s. 3; Biihler, p. 357.
° Martijn W. Hesselink, “Dutch case note”, in: “Cour de Cass., 26.11.2003 —
‘Perte de Chance’ (Expectation Interest) and Liability of a Third Person in Case of
Breaking Off Negotiations”, European Review of Private Law 3-2005, p. 444.
19 See: Bruno Stephan Kreis, Haftung fiir culpa in contrahendo, Diss. Basel 1946
(Maschinenschrift), p. 5; Biihler, p. 357.
! See: Gezder, p. 18.
12 See: Biihler, p. 357.
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1. Legal character of pre-contractual liability (Culpa in
contrahendo liability) according to Jhering 13

In his article about culpa in contrahendo, Jhering as his initial point
used the question of whether in a case regarding an essential fault, the
party at fault should be liable towards the other party for
compensation**. According to Jhering, since there was no satisfactory
solution to be found in the principles of Roman Law that were applied
in his time, there was a gap in Roman Law on this point™.

Jhering was of the opinion that the close relation between the
negotiating parties during the formation of a contract, which arose
from the “intended” and “outwardly seemingly concluded” contract®,
gave the culpa in contrahendo liability a nature of contractual
liability'”. According to him, since the natural reason for beginning,
and the aim of, negotiations is to form a contract, the sphere of
contractual obligations must be expanded to include the negotiations.
If one party falsely (culpably), creates the scenery of a valid contract
relationship, he is liable for compensation for the injury that the other
party may suffer as a result of relying on the scenery*®,

Jhering’s theory may be summarised as: “The rule of contractual
solicitude is valid both for realised and for future contract relations,
wherefore the breach of this rule in both cases establishes the basis for

13 For more information see: Gezder, p. 59 etc.
4 Jhering, p. 1, 2. See also Ramon Mabillard, Gesellschaftsrechtliche Aspekte
der Vertragsverhandlungen — Eine Untersuchung der Culpa in contrahendo,
Helbing & Lichtenhahn, Basel-Genf-Miinchen 2004, p. 66.
15 Jhering, p. 5, 8 etc.; See also Mabillard, p. 66.
16 Jhering, p. 26.
7 André Wahrenberger, Vorvertragliche Aufklirungspflichten im Schuldrecht
(unter besonderer Beriicksichtigung des Kaufrechts) — Zugleich ein Beitrag zur
Lehre von der culpa in contrahendo, Schulthess Polygraphischer Verlag, Ziirich
1992, p. 32.
'8 Jhering, p. 7, 34-35, 42.
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a contractual complaint.”*® In short, Jhering developed a theory of the
negotiation parties’ being contractually bound to show the ‘necessary
solicitude’®, and according to this theory the party who by breaching
this rule commits a culpa in contrahendo is liable for the injury the
other party suffers as a result of trusting the first party?".

I11.  Pre-contractual liability in Swiss Obligation Law (OR)

Although the term culpa in contrahendo is used in court decisions and
in literature, it is not used in the Swiss Obligation Law (OR), where
the rules regulating pre-contractual liability are found in articles 23-
31, under the heading ‘Mingel des Vertragsabschlusses’, defects of
the contract.

Generally, the Swiss rules for pre-contractual liability are similar to
the German rules. Pre-contractual liability requires that there has been
a business contact between two parties, by which a relation with an
increased state of confidence has been established?, and that the pre-
contractual duties of care and consideration have been neglected. If
one party by an action or omission causes the other party a damage,
and it can be established that there is a causal relation between the
injury and the pre-contractual behaviour, there is pre-contractual
liability. As a general rule, the law does not protect an expectation that
a party provides a service without a contractual obligation. However,
under special circumstances a relation of confidence may have been

9 Jhering, p. 52.
20 E. Allan Farnsworth, “Negotiation of Contracts and Precontractual Liability:
General Report”, in: Conflits et harmonisation Kollision und Vereinheitlichung
Conflicts and Harmonization, Mélanges en ’honneur d’ Alfred E. von Overbeck,
Editions Universitaires Fribourg, Suisse 1990, p. 666.
2! Farnsworth, p. 666.
2 BGE 116 11 695, 698; BGE 105 11 75, 80.
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established, which justifies that the party should be compensated for
the expenses made®.

If a party continues negotiations without any real intention of
concluding a contract, (s)he will be liable for any damage suffered by
the other party as a result of relying on the contract®. The same
applies if a party becomes aware that it will not be possible to
conclude the contract, but nevertheless continues negotiations, thereby
causing damage to the interest of the other party. In this case there is
both omission of information®, and non-compliance with the duties of
care and consideration?®.

IV.  Pre-contractual liability in German Civil Code (BGB)

It is vain to search the BGB as well as newer court decisions for the
expression ‘culpa in contrahendo’, as German lawyers no longer use
the expression, but use the term ‘Verschulden bei Vertragsschluss’,
fault at conclusion of contract. However, former court practice can
still be used in interpretation®’.

BGB § 311 paragraph 2 states that initiating contract negotiations
causes the formation of an obligation relation with duties of care and
consideration in negotiation relations as set out in BGB § 241
paragraph 2. Violation of these duties can cause pre-contractual
liability.

A. Fault

2 BGE 133 111 449.

 BGE 105 Il 75; I Zivilabteilung, 03.02. 2003: 4C. 320/2002/md.
(https://eskript.unibas.ch/fileadmin/docs/BGE/4C3202002.pdf (27.10.2016)).

* BGE 40 11 370.

% BGE 36 11 193, 203.

%" See Larenz/Wolf, § 31 N 3.
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Fault can consist of failure to disclose?, failure to make the other
party aware of a misunderstanding®®, misinformation, insincerity in
the negotiations, or persuasion of the other party to conclude a
contract on terms that are a violation of moral principles®.

B. Does the pre-contractual relation establish a duty to perform?

Generally, a pre-contractual relation will not establish a mutual duty
to perform, but merely a duty of care and consideration (BGB § 241
paragraph 2). Thus, for example, the freedom to conclude or abstain
from concluding a contract of transfer of real estate applies right up
till the moment of notarization®'. However, in certain cases, such as if
one party to the negotiations holds a position of monopoly, this party
may have a duty to perform if any one party meets the criteria fixed by
the monopoly holder®.

C. Confidence relationship as basis for pre-contractual
obligations?

The legal basis for special obligations of the pre-contractual and
business contacts has been seen as the confidence relationship
between the parties®®. However, duty of care can exist without there
being confidence, which can especially be seen when one party is
dependent on the products or deliveries of the other and therefore
must negotiate a contract (compulsory relationship). During
negotiations he has a right to expect the care of the other, even though

2 BGH, V ZR 112/96 (Miinchen), NJW 198, Heft 13, p. 898.
» BGHZ 139, 177, 184; BGH, VII ZR 11/ 79, NJW 1980, 180; VII ZR 188/ 84,
NJW-RR 1986, 569.
% BGH VIII ZR 111/99, NJW 2000, Heft 17, pp. 1254-1256, BGH VIII ZR 280/85,
NJW 1987, Heft 11, p. 639.
1 OLG K&ln OLGR 2003, 39, 40.
%2 BGH, 20.09.2011, Il ZR 23/14.
% See especially Claus-Wilhelm Canaris, “Schutzgesetze — Verkehrspflichten —
Schutzpflicten”, in: Festschrift fiir Karl Larenz zum 80. Geburtstag, C.H.
Beck’sche Verlagsbuchhandlung, Miinchen 1983, p. 90 etc.
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he may not have any special confidence in the other. The close contact
that you must enter into when you are beginning a business contact
with another party is decisive for the existence of a duty of care.

BGB § 311 paragraph 2, N 2 does not discern between a confidence
relationship and a compulsory relationship. Thus legal relations of
negotiations and business contacts do not require confidence®*.

An objective breach of the duty of care does not necessarily constitute
fault, if there is no need for the protection of confidence. If for
example a party has been warned against a risk by others than the
negotiation partner, it is not necessary to repeat the warning.

V. How does a case of pre-contractual liability arise?

If no valid contract is concluded at the end of negotiations and it is not
as a result of an agreement to end negotiations, the cause is found in
the pre-contractual phase: one of the parties is at fault. The result of
fault at conclusion of the contract may be either that there is not even
a seemingly effective contract, or that a contract is concluded, but it is,
or later becomes invalid, and one of the parties suffers damages as a
result®®, or it can even happen that there is an effective contract, but
because of the fault of one party it is (more) burdensome for the other
than what was justifiably expected by this party®.

The legal relationship of negotiations of contracts is not restricted to
the sphere of obligation law. It is valid for any kind of contracts be it
in Property, Family or Inheritance Law®’.

A. Pre-contractual obligations

% For former law see: BGH NJW 2001, p. 3698 (Larenz/Wolf, § 31 N 4).
% Dieter Medicus, Schuldrecht | — Allgemeiner Teil, 17. Auflage, Verlag C.H.
Beck, Miinchen 2006, p. 49.
% Medicus, p. 51.
¥ Larenz/Wolf, § 31 N 5.
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There is no general obligation to disclose information to the other
party. On the contrary the caveat emptor-principle applies, that is: a
potential party to a contract is required to obtain the necessary
information himself*®. Liability for damages resulting from pre-
contractual behaviour thus does not require the existence of a duty to
disclose; however, if one party withholds information he is liable for
the ensuing damages*°.

BGB § 241 paragraph 2 likewise does not mention any duty to
disclose. However, such duties may be subsumed under the general
obligation of good conduct, which demands consideration of the other
parties’ rights, goods and interests*®, or if there is a grave conflict of
interest*". According to the Civil Procedure Regulation (ZPO) § 138,
if information is given, it has to be correct and complete.

The duty to disclose does not include all information®®. The seller is
not obliged to inform the buyer of formal requirements for special
kinds of contracts during the negotiations, if such requirements may
be presumed to be generally known. Eg. if the subject of negotiation is
conveyance of real estate, the seller would not be obliged to inform
the other about the formal requirement of registration in the land
register, or that a pre-contract regarding real estate needs notarisation
to be valid; however, in an individual case it may come under the duty
to disclose™®.

Likewise, the seller has no duty to inform the buyer that the value of
the sales object is considerably lower than the price demanded. On the

% OLG Brandenburg, 09.04.2008, 4 U 204/06.
(Vorinstanz: LG Frankfurt (Oder) - 13 O 230/05 - 15.11.2006).
% See eg. BGH, V ZR 394/99 - OLG Karlsruhe, BGH, 17.10.2006, XI ZR 205/05.
http://www.Irz-muenchen.de/~Lorenz/urteile/vzr394_99.htm (12.09.2009)
0 Mertens, p. 820; BGH, V ZR 264/05.
*! OLG Brandenburg, 09.04.2008, 4 U 204/06.
2 BGH, Il ZR 277/09.
* Medicus, p. 50; BGH, V ZR 53/64, NJW 1965, Heft 18, p. 812.
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contrary, the seller in general has a right to suppose that the buyer in
his own interest has researched what the contract entails*.

B. Omitting or withholding information

Good conduct/fair dealing may entail duty to make the other party
aware that he is in error*. According to prevailing opinion the duty to
disclose includes information about circumstances which may
frustrate the other parties’ aim and is of substantial importance for his
decision, if such information can be expected*®. An issue prospectus
must for example contain factually correct and complete information
that will or may be of significant importance for the potential
investor’. Withholding important information obtained before the
negotiation phase has formally ended constitutes violation of the duty
to disclose, even when only the formal finalizing (notarization of the
contract) remains®.

The duty to disclose may in an individual case include duty to inform
the other party of circumstances, which he must be supposed to be
insufficiently aware of*®, and/or obviously has not been able to fully
understand the implications of*°.

There is no breach of duty to disclose if the other party knows or
ought to know the facts, or should have been able to realise them®". It
is the injured party who has to prove breach of the duty to disclose.
However, the injurer may be exculpated if he shows that the injured

* BGH, V ZR 308/02 (Hamburg), NJW 2003, Heft 25, p. 812.
* BGH, V ZR 264/05 Il 3. a); BGHZ 139, 177, 184; BGH, VII ZR 11/ 79, NJW
1980, 180; BGH, VII ZR 188/ 84, NJW-RR 1986, 569.
* BGH, V ZR 264/05.
“TBGH, 01.03.2004, 11 ZR 88/02; 23.10.2012, Il ZR 294/11.
“ BGH, 17.01.2008, 111 ZR 224/06.
“ BGH, V ZR 394/99; BGH, 08.11.2007, IX ZR 5/06; BGH, 06.11.2008, 11l ZR
279/07.
0 BGH, V ZR 402/99, NJW 2001, Heft 28, p 2021.
' BGH, V ZR 264/05; VV ZR 322/99.
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party in any case would have concluded the contract on the same
terms>2.

In case of infringement of the duty to disclose, the injured party may
claim that the contract be null and void, even if he did not suffer any
damage®*.

C. Insincerity

It is considered a breach of good conduct to initiate or continue
negotiations without any intention of actually concluding a contract™.

VI.  Causality

One condition for pre-contractual liability is that there must be a
causal relation between the injury and the pre-contractual behaviour.
The accepted theory is the Adequate Causal Link theory>. According
to this theory the Adequacy Principle must be applied here just as it
must in the evaluation of the injury®. For there to be an Adequate
Causal Link the link has to be natural, that is, the condition for pre-
contractual liability is that the causal link between violation of an
obligation and an injury has to be both natural and adequate®’. If there

*2BGH, V ZR 402/99.

¥ BGH, V ZR 112/96 (Miinchen), NJW 198, Heft 13, p. 898.

> BGH, 06.02.1969 - 11 ZR 86/67.

% Gonzenbach, s. 138. For this theory see: Karl Oftinger/Emil W. Stark,
Schweizerisches Haftpflichtrecht, Erster Band: Allgemeiner Teil, 5. Auflage,
Schulthess Polygraphischer Verlag, Ziirich 1995, pp. 109.

% Gonzenbach, p. 138. For the function of the Adequate Causal Link see: Heinz
Rey, Ausservertragliches Haftpflichtrecht, 4. Auflage, Schulthess, Ziirich 2008,
N 522.

 See: Rey, N 530; Stephan Hartmann, Die vorvertraglichen
Informationspflichten und ihre Verletzung — Klassisches Vertragsrecht und
modernes Konsumentenschutzrecht, Universititsverlag, Freiburg Schweiz 2001,
N 268.
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is a natural causal link its possible adequacy must be evaluated by the
court >,

VIl. Damage

If one party breaks off the negotiations without just cause, this party
may be liable for damages caused by the breach of justifiable trust. A
party is only liable for damages, if (s)he breaks off negotiations after
having culpably evoked or nourished the other’s trust in a future
conclusion of a contract™. In such a case the injured party will
normally be entitled to compensation for interest due to reliance of
trustworthiness (negative (i.e. reliance) interest), but in some cases
there may be grounds for awarding interest in the performance of the
contract (positive interest)®. If the parties make a pre-contact, and the
conditions of the pre-contract are fulfilled, performance of the contract
should be the solution to a dispute®’.

VIIl. Measuring damages if liability is proven
A. Generally

Where the duty to disclose has been violated, generally the injured
party can only be compensated for damage caused by breach of trust
(the reliance interest)®®. According to consistent court decisions this
includes useless expenses®®. The injured party has to be restored to the

%8 See: Rey, N 530.
% Rudolf Nirk, “Culpa in contrahendo — eine richterliche Rechtsfortbildung — in
der Rechtssprechung des Bundesgerichtshofes”, in: Festschrift fiir Philipp
Mohring zum 65. Geburtstag, C.H. Beck’sche Verlagsbuchhandlung, Miinchen
und Berlin 1965, p. 391.
% Medicus, p. 49.
®1 Medicus, p. 49, BGHZ 120, 281, LM H. 2/2002 VOB Teil ANr. 30 .
®2 BGHZ 114, 87, 94; 142, 51, 62; BGH, XI ZR 235/99, ZfIR 2001, 286, 288;
Senatsurt. v. 6. April 2001, V ZR 394/99.
3 BGHZ 99, 182 (201) = NJW 1987, 831.
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circumstances he was in “at the time he learned of the circumstances
that were decisive for his decision to contract”®*.

In a leading case the conveyance of a real estate was void
because of omission both of notarisation of the pre-contract and
registration of the subsequent conveyance. The injured party could not
be given ownership over the property in question. Since more than six
years had passed from the conclusion of the contract, the value of real
estate had increased considerably. Therefore, the injured party would
not be “in the like circumstance” as before conclusion of the contract
if he had only been given the exact sum that was paid. The court
decided that he be given a sum sufficient to acquire a real estate of
similar value as the first, with deduction of the sum he would be likely
to have paid for rent during the time he had occupied the house in
question®.

B. Reliance interest
1. Generally

Where the duty to disclose has been violated, the injured party in
general cannot claim adjustment of the contract. He may choose
between having the contract cancelled if he suffered a pecuniary
loss®®, or to uphold the disadvantageous contract and liquidate the
remaining reliance interest.

The reliance interest is to be calculated according to the
situation the injured party would have been in, had he known the true
circumstances of the case, that is: he would have been able to
conclude the contract at a for him more favourable price. The
compensation amounts to the sum found by subtracting the true price

% BGH, V ZR 264/ 05.
% BGH V ZR 53/64, NJW 1965, Heft 18, p. 812.
% BGH, V ZR 29/96, VIII ZR 111/99.

320



from the paid overprice. In this situation the injured party will not
have to prove that the other party would have concluded the contract
even at the lower price®”.

The aim is not to adjust the contract to the new situation, it is
to calculate the reduced damage caused by breach of trust (the reliance
interest)®.

2. Adjustment

As a general rule the injured party cannot claim adjustment of the
contract, but may only claim that the contract be upheld and
compensation for the damage caused by breach of trust
(Vertrauensschaden)®®.

However, the compensation may also consist in the injured party’s
being placed as if he had concluded a more profitable contract with
the other party. In such a case the injured party must lift the difficult
burden of proof that such a contract would have been concluded.

In some cases, where both parties have unknowingly applied a
wrong basis for calculation, one party may be obliged to accept an
increase of the sum he has pledged to pay, if the aim of the contract is
to obtain a common goal, which goes beyond the exchange of goods,
and may only be reached if the correct basis for calculation is
provided’®. There has to be strong reasons for such an adjustment.

C. Positive interest?

" BGH, V ZR 264/ 05.

% BGH, Urteil vom 19.05.2006 - VV ZR 264/05.

% BGH, V ZR 264/05.

" BGH, V ZR 264/ 05; V ZR 394/ 99.

™ Senatsurt. v. 19. November 1971, V ZR 103/69, NJW 1972, 152, 153 f.; opposite
BGH, Urteil v. 20.03.1981 -V ZR 71/80 (KG).
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Generally, in pre-contractual liability situations the compensation will
be the negative interest. However, positive interest can be demanded
in exceptional cases, if it is proven that had the injurious action not
taken place, the injured party would have concluded another, more
profitable contract’®. The injured party has the burden of proof. Such
proof can only be dispensed from where the subject is contracts for
services or manufacture (Werkvertrage), and the buyer has not been
made aware of deficiencies and as a result has paid an over-price. In
such a case the buyer does not have to show further proof, but is to be
placed as if he had concluded at the lower price’.

If such proof cannot be shown, the injured party who wants to uphold
the contract may as negative interest demand to be placed in the like
situation he would have been in, had he know the true circumstances,
that is as if he had concluded the contract at a more favourable price™.

IX. Conclusion

Since Jhering introduced the culpa in contrahendo concept as a legal
concept Its impact has reached beyond the German law of contracts.
The concept of faults in contract negotiations developed over time in
practice, and by means of numerous court decisions became an
accepted basis for liability. It is now regulated in the German Civil
Code (BGB) § 311 paragraph 2, although not specifically under the
name of culpa in contrahendo. The complicated problems of liability
for wrongful and harmful actions during the pre-contractual phase
leading to damages awoke interest in several other countries, and has
had influence on their doctrine and court decisions.

2 BGH, V ZR 394/99 - OLG Karlsruhe; BGH, V ZR 264/05.
B BGH, V ZR 264/05, 1, I1.
" BGH, V ZR 394/99 - OLG Karlsruhe; BGH, V ZR 264/05.
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