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Tahkim Yargilamasinda Meydana Gelen Adil Yargilanma Hakki
ihlaline istinaden AIHM’e Yapilabilecek Bireysel Bagvurular*

Individual Applications to the ECtHR for Violations of the Right to a Fair Trial in
Arbitration Proceedings

Hatice Selin Piirselim ™ ©, Emre Getin™

Oz

Tahkim yargilamasi, devlet mahkemelerinin miisamahasiyla gelisen alternatif uyusmazlk ¢6ziim yoludur. Kisiler, tahkimin
devlet mahkemelerine nazaran sundugu gesitli avantajlari géz 6ntiinde bulundurarak tahkime basvurmaktadir. Tahkim
yoluna basvurunun kararlastirilmasi, devlet mahkemelerinin uyusmazliklarin ¢ézimiindeki etkisini azaltmaktadir.
Buna karsin, tahkim yargilamasinin -devlet mahkemelerinin yirGttigu yargilamalarda oldugu gibi- cekismeli olmasi
ve sonucunda taraflari baglayici karar verilmesi sebebiyle taraflar, tahkim yargilanmasinda da uyusmazligin adil bir
sekilde karara baglanmasini beklenmektedir. Bu beklentinin odagi ise bir yargilama igin vazgegilmez haklarin basinda
gelen adil yargilanma hakkidir. Tahkim yargilamasi, devlet yargisindan bagimsiz bir mekanizma éngérmesi sebebiyle bu
yargilamalarin adil yargilanma hakkina bagli olup olmadigi, olmasi halinde meydana gelen hak ihlalleri karsisinda hangi
mercilere basvurulabilecegi gibi sorular glindeme gelmektedir. Bu tir sorularin incelenebilmesi icin dncelikle tahkim
yargilamasinda meydana gelen adil yargilanma hakki ihlali iddiasiyla Avrupa insan Haklari Mahkemesi’ne basvuru yapilip
yapilamayacaginin belirlenmesi gerekmektedir. Bu degerlendirme igin AIHS m. 34-35’de yer alan kabul edilebilirlik
sartlari, tahkim yargilamasi bakimindan incelenmelidir. Bu sartlardan yalnizca iki tanesi, tahkim yargilamasi 6zelinde farkl
degerlendirme yapilmasini gerektirmektedir. Bu dogrultuda, incelememizde AiIHM’in kisi ydniinden ve yer yoniinden yargi
yetkisi sartlariyla sinirlandiriimistir. AIHM’in kisi yniinden yargi yetkisi uyarinca kimlerin basvurucu olabilecegi, basvurunun
hangi devlet aleyhinde yapilabilecegi belirlenmektedir. AIHM’in yer yéniinden yargi yetkisi ise ihlale konu eylemin hangi
devletin yetki alaninda veya topraklari tizerinde gergeklestigini tayin etmektedir. Bu dogrultuda, ¢alismamizda bir tahkim
yargilamasinda meydana gelen adil yargilanma hakki ihlaline iliskin olarak hangi devlet aleyhine basvuru yapilabilecegi ve
bir tahkim yargilamasinin hangi devlet bakimindan AIHM’in yer yéniinden yargi yetkisini meydana getirecegi incelenmistir.

Anahtar Kelimeler
Tahkim, adil yargilanma hakki, Avrupa insan Haklari Mahkemesi, AiIHM’in yer yéniinden yetkisi, AIHM’in kisi yéniinden
yetkisi, dolayli koruma, yatay etki

Abstract

Arbitration serves as an alternative dispute resolution mechanism that has developed with the leniency afforded by state
courts. Individuals resort to arbitration due to its manifold advantages. Opting for arbitration reduces the influence of
state courts in dispute resolution. However, given that arbitration proceedings are adversarial and binding on the parties,
the expectation for a fair resolution persists. At the heart of this expectation is the right to a fair trial, arguably one of
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the most fundamental rights in contemporary judicial processes. Since arbitration provides for a mechanism
independent of the state proceedings, questions arise as to whether arbitration proceedings are bound by the
right to a fair trial and, if so, which authorities can be invoked in the event of its violation. In order to examine
such questions, it is first necessary to determine whether the alleged violation of the right to a fair trial in
arbitration proceedings can be brought before the European Court of Human Rights. For this assessment, it is
necessary to analyse the criterias of admissibility set out in Articles 34-35 of the ECHR with respect to arbitral
proceedings. Only two of these criteria require a different assessment in arbitral proceedings. Accordingly, our
analysis is limited to the ratione personae and ratione loci jurisdiction of the ECHR. The ratione personae of the
ECHR determines who can be the applicant and against which state the application can be brought. The ratione
loci of the ECtHR, on the other hand, determines in which jurisdiction or on which territory the act that is the
subject of the violation took place. Accordingly, this study analyses against which state an application for a
violation of the right to a fair trial can be made in arbitral proceedings and for which state arbitral proceedings
constitute the jurisdiction of the ECtHR in terms of venue.

Keywords
Arbitration, right to a fair trial, European Court of Human Rights, Court’s jurisdiction ratione personae, Court’s
jurisdiction ratione loci, indirect protection, horizontal effect

Extended Summa
Despite originally emerging as an alternative to state courts, arbitration proceedings

are increasingly becoming equivalent to state courts in dispute resolution due to the
advantages they offer. The paramount expectation in arbitration proceedings is that
the proceedings are conducted fairly, given that binding judgments are rendered on the
merits of disputes. Ensuring a fair trial necessitates adherence to the right to a fair trial,
although individual states may regulate the level of scrutiny of this right in arbitration
proceedings differently. This study does not focus on the extent of violations of the
right to a fair trial in arbitration proceedings but instead examines whether dissatisfied
individuals, lacking adequate guarantees or remedies in their domestic legal systems
for addressing such violations, may seek recourse to the European Court of Human
Rights. The ongoing debate revolves around whether the right to a fair trial should
be applicable in arbitration, as arbitration proceedings typically operate outside the
purview of state courts. If applicable, the question arises whether parties can turn to
the ECtHR in case of its violation.

To apply to the ECtHR for violations of the right to a fair trial within arbitration
proceedings, one must meet the admissibility criteria stipulated in Articles 33-35 of
the ECHR. Among these conditions, only the ECtHR’s jurisdiction ratione personae
and ratione loci necessitate distinct evaluation concerning arbitration. Regarding other
conditions, assessments mirror those for state courts. As parties to arbitral proceedings
are usually natural persons, legal entities, nongovernmental organizations, or groups
of persons, the ECtHR’s jurisdiction in personam requirement is satisfied. At this
point, what is peculiar is the determination of the state against which the application
is made since arbitration proceedings are independent of the state judiciary. In this
context, for an application to be directed against a contracting state, the event giving
rise to the violation that is the subject of the application must have been committed
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by public authorities or officials of the Contracting States, and the event must have
occurred within the jurisdiction of the contracting state.

The determination of the country establishing the ECtHR’s personal jurisdiction in
arbitration proceedings relies on which state’s courts apply the ECHR for review or
assistance under the horizontal effect. Typically, this is the state agreed upon by parties
as the seat of arbitration. Regarding territorial jurisdiction of arbitration proceedings, it
is essential to ascertain the country where arbitration proceedings are considered within
the jurisdiction. Arbitration proceedings are usually deemed within the jurisdiction
of the country hosting the proceedings, as such countries facilitate the proceedings
through their legal regulations, provide judicial assistance, and deliver judgments
akin to state court rulings, which may be legally challenged through an action for
annulment or other legal means.

The second possibility for potential violations of the right to a fair trial pertains to
the recognition or enforcement of arbitral awards. Since these proceedings involve
direct engagement by state courts and have ramifications in the enforcing country,
violations may trigger the ECHR’s personal jurisdiction over the contracting state.
In establishing jurisdiction in terms of venue in these cases, the focus is on judicial
activities and their effects. This is because the ECtHR distinguishes the duty of the
enforcement court from that of the court that performs supervision and assistance
activities where arbitration is conducted. Consequently, the enforcing country usually
holds jurisdiction. Accordingly, in enforcing or recognizing a foreign arbitral award
in Turkish courts, Turkey may fall under the ECHR’s territorial jurisdiction due to
violations of the right to a fair trial, both in assessing the award’s conformity and any
violations occurring during enforcement proceedings.
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L. Giris

Kanun koyucunun verdigi izinle ortaya ¢ikan ve devlet mahkemelerinin
miisamahasiyla gelisen tahkim yargilamalarinin sayisi giinden giine artmaktadir. Tahkim
yargilamalarinin ilk ortaya ¢iktig1 ve gelisme asamasinda oldugu yillardaki temel tartisma
ve endise konulari, tahkim anlagmasinin gegerlilik sartlar1, tahkim yoluyla ¢oziilebilecek
uyusmazliklar, tahkim usuliine uygulanacak kurallar gibi tahkime iligkin temel hususlardi.
Gelinen noktada, kurumlarin, doktrinin ve uygulamanin bu konulardaki 6zverili
caligmalar1 ve yarginin tahkime olan bakis agisinin olumlu yonde gelismesi neticesinde
hukuk ¢evrelerinde yukarida sayilan hususlarda (tahkim anlagmasimin gegerliligi, tahkime
elverigli uyusmazliklar vb.) ortalama bir konsensiis saglanmis oldu. Halihazirda, tahkim,
uyusmazliklarin nihai olarak ¢oziimiinde devlet yargisina alternatif olarak bagvurulan
bir ¢dziim yolu halini aldi. Ulkemizde tahkimin temel sistematigi ve temel felsefesinin
anlasilmasi sonrasinda tahkim yargilamalarina iliskin endiseler, tahkim yargilamalarinin
beklenilen temel korumay1 saglamaya yeterli olup olmadig: iizerinde toplanmaktadir.
Tahkime iligkin bu endiselerin giindeme gelmesi, tahkim dostu olanlar i¢in bir yonden
umut vericidir. Clinkii, tahkim, artik devlet yargisina esdeger bir konumda goriilerek
bir devlet mahkemesinden beklenen korumanin tahkim yargilamasinda da saglanmasi
beklenmektedir. Belirtmek gerekir ki, s6z konusu endiseler iilkemize 6zgii degildir.
Birgok iilkede de tahkim yargilamalarina iligkin benzer endiseler dile getirilmekte ve
buna yonelik ¢aligmalar, aragtirmalar ytiriitiilmektedir.

Halihazirda tahkim yargilamasina iligkin endigelerin basinda bir yargilama i¢in
olmazsa olan nitelikte olan adil yargilanma hakki gelmektedir. Adil yargilanma
hakki ihlalleri s6z konusu oldugunda ise uluslararasi diizeyde akla ilk gelen merci
Avrupa Insan Haklar1 Mahkemesi (“ATHM”)’dir. Adil yargilanma hakki ihlali
iddiasiyla ATHM’e yapilan bagvurular, gogunlukla devlet mahkemelerince yiiriitiilen
yargilamalara iliskindir. Calisma konumuz olan tahkim yargilamalarinda devlet
mahkemelerinden bagimsiz bir yargilama yiiriitiilmesi sebebiyle bu yargilamalarda
gerceklesen adil yargilanma hakki ihlallerine istinaden Avrupa insan Haklar
Mahkemesine yapilabilecek bireysel bagvurunun sartlarina iliskin degerlendirmede
birden fazla sorunun ele alinmasi gerektirmektedir. Bu kapsamda, hakem heyetlerinin
yiiriittiikleri yargilamada adil yargilama hakkiyla bagli olup olmadiklari, bagli olmalar
halinde hakem heyetlerinin ve tahkim yargilamalarinin adil yargilanma hakkinin
Oongordiigii giivenceleri saglayip saglamadigi, saglamamasi halinde adil yargilanma
hakkinin ihlali iddiasiyla bireysel basvuru yapilip yapilamayacag: sorularinin ayri
ayr1 incelenmesi gerekmektedir. Belirtmek isteriz ki, sayilan hususlar bir makalenin
kapsamini agacak genisliktedir. Bu sebeple, ¢aligmamizda adil yargilanma hakkinin
temel ilkeleriyle ele alinmasi sonrasinda Tiirkiye Cumhuriyeti kanunlarina tabi
olarak yiiriitiilen tahkim yargilamalaria kars1 Avrupa Insan Haklar1 S6zlesmesi m.
6’ya istinaden Avrupa Insan Haklar1 Mahkemesi’ne yapilacak bagvurularin kabul
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edilebilirlik sartlarindan 6zellik arz ettigini diisiindiigiimiiz iki kabul edilebilirlik sarti
6zelinde siirl bir degerlendirme yapilacaktir. Bu sinirlamamizin disinda kalan, adil
yargilanma hakkinin ihlali bakimimdan hakem heyetlerinin mahkeme niteliginde olup
olmadigi, hakem heyetlerinin mahkemeye basvuru hakkini ihlal edip etmedigi, hakem
heyetlerinin adil yargilanma hakkiyla bagl olup olmadigi, tahkime bagvurunun veya
tahkim anlagmasi1 akdedilmesinin adil yargilanma hakkindan feragat anlamina gelip
gelmedigi, hakem heyetlerinin adil yargilanma hakkinin temel giivencelerini saglayip
saglamadi8 ayrica incelenmesi gereken hususlardir.

I1. Adil Yargilanma Hakkina iliskin Genel ilkeler

Adil yargilanma hakki, yargilamanin hakkaniyete uygun, adil bir sekilde yiiriitiilmesi
ve boylelikle bireylerin temel haklarinin korunmasini amaglayan temel bir haktir!.
Hakkin temel amaci, yargilama usullerinin belirlenmesinde etkin bir rol oynayarak
yargilama sonucunda adil bir karar verilmesini giivence altina almaktir?. Hakkin temeli
ise insan onuru, hukuk devleti ilkesi ve demokratik bir topluma dayanmaktadir®.

Adil yargilanma hakkinin 6ngdrdiigii koruma, iilkelerin anayasalarinda agik olarak
ongoriilerek veya anayasa mahkemesi igtihatlariyla yeni ilke ve haklarin taninmasi
yoluyla saglanmaktadir*. Hukukunda, 2001 yilinda yapilan anayasa degisikligi® sonrasi
T.C. Anayasasi’nin 36. maddesinde adil yargilanma hakkinin diizenlenmesiyle adil
yargilanma hakkinin 6ngdrdiigii koruma anayasal diizeyde acik¢a koruma altina
alinmigtir®. Bu degisiklikten once ise adil yargilanma hakkinin 6ngérdiigli koruma,
hakkin igerdigi bir¢ok ilke ve hakkin T.C. Anayasasi’nin ¢esitli maddelerinde yer
almasi yoluyla saglanmaktaydi’.

1 Nuala Mole and Catharina Harby, The Right to A Fair Trial: A Guide to the implemantation of Article 6 of The European
Convention on Human Rights, Human Rights Handbooks, No:3, (Concil of Europe Publishing, Strasbourg, 2006) 6 < https://
rm.coe.int/168007ff49 > Erisim Tarihi 27.07.2023; Mark W. Janis, Richard S. Kay and Anthony W. Bradley, European
Human Rights Law: Text and Materials (3rd edn, Oxford University Press, Oxford, 2008) 718-719; Halil Kalabalik, insan
Haklart Hukuku (2nd edn, Segkin, Ankara 2009) 250; Robin C.A. White and Clare Ovey, Jacobs, White & Ovey: The
European Convention on Human Rights (5th edn, Oxford University Press, Oxford, 2010) 242; Giilnur Erdogan, Avrupa
Insan Haklar: Mahkemesi Kararlart Isiginda Medeni Yargida Adil Yargilanma Hakk: (Adalet Yaymevi, Ankara, 2011)
33; Sibel inceoglu, Insan Haklart Avrupa Mahkemesi Kararlarinda Adil Yargilanma Hakk: (Tipki Dordiincii Baski, Beta,
Istanbul, 2013) 4.

2 Sibel inceoglu, Adil Yargilanma in Sibel inceoglu (ed), Insan Haklar: Avrupa Sézlesmesi ve Anayasa, Anayasa Mahkemesine
Bireysel Basvuru Kapsaminda Bir Inceleme (3. Baski, Beta, Istanbul, 2013) 209.

3 Seref Goziibiiyiik, Feyyaz Gélciiklii and Abdurrahman Saygili, Avrupa Insan Haklar: Sézlesmesi ve Uygulamast, Avrupa Insan
Haklar: Mahkemesi Inceleme ve Yargilama Yontemi, (12. Baski, Turhan Kitabevi, Ankara, 2019) 262; Inceoglu, Adil Yargilanma
Hakki (n 1) 4; Ismail Demircioglu, Medeni Usul Hukukunda Insan Haklart ve Adil Yargilanma Giivenceleri (Yetkin Yayinlari,
Ankara, 2007) 47; Erdogan (n 1) 28; Ayse Ipek Sarioz Biiyiikalp, AIHS ve ATHM Kararlarimin da Incelenmesi Suretiyle Adil
Yargilanma Haklamin Tiirk Milletlerarast Ozel Hukuku Uzerindeki Etkisi (On iki Levha, 2018) 16.

4 Janis MW, Kay RS and Bradley AW (n 1) 719; Cristoph Grabenwarter, European Convention on Human Rights: Commentary
(C.H. Beck-Hart-Nomos-Helbing Lichtenhahn Verlag, Miinchen, 2014) 100.

5 Tirkiye Cumhuriyeti Anayasasinin Bazi Maddelerinin Degistirilmesi Hakkinda Kanun m.14, Kanun Numarasi; 4709, Kabul
Tarihi: 03.10.2001, RG. T. 17.10.2001/24556.

6  Tirkiye Cumhuriyeti Anayasast m.36: “Herkes, mesru vasita ve yollardan faydalanmak suretiyle yarg: mercileri 6niinde
davaci veya davali olarak iddia ve savunma ile adil yargilanma hakkina sahiptir.”

7 Mustafa Erdogan, insan Haklar1 Teorisi ve Hukuku (3rd edn, Orion Kitabevi, Ankara, 2012) 238-239.
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Calismamizda, Avrupa Insan Haklar Mahkemesi’ne yapilacak bireysel basvuru ele
alinacak olmas sebebiyle incelememizde Avrupa Insan Haklar1 Sozlesmesi (“ATHS™)
temel alinacaktir. Bunun yaninda, 2004 yilinda Anayasa degisikligi ile de Tiirkiye
Cumbhuriyeti Anayasasi 90. maddesi 5. fikrasina eklenen “Usuliine gore yiiriirliige
konulmug temel hak ve ozgiirliiklere iligkin milletlerarasi andlasmalarla kanunlarin
ayni konuda farklr hiikiimler i¢cermesi nedeniyle ¢ikabilecek uyusmazliklarda
milletlerarast andlasma hiikiimleri esas alimir.” ciimlesi uyarinca Avrupa Insan Haklari
Sézlesmesi'nin Tiirk kanunlari karsisinda 6ncelikli hale gelmesi sebebiyle de ATHS
hiikiimlerinin 6ncelikle incelenmesinde bir mahzur bulunmamaktadir®.

Adil yargilanmanin herkesge kabul edilen bir tanimi bulunmamaktadir.
Calismamizda esas alman AIHS’in 6. maddesinde de bir tamimdan ziyade dogrudan
hakkin unsurlari ele alinmistir. S6z konusu madde metni su sekildedir: “Herkes
davasimin, medeni hak ve yiikiimliiliikleriyle ilgili uyusmazliklar ya da cezai alanda
kendisine yoneltilen su¢lamalarin esas1 konusunda karar verecek olan, yasayla
kurulmus, bagimsiz ve tarafsiz bir mahkeme tarafindan, kamuya agik olarak ve makul
bir siire iginde goriilmesini isteme hakkina sahiptir...”.

Madde hiikmiinde adil yargilanma hakkinin unsurlari olarak tarafsiz ve bagimsiz
yasayla kurulmus mahkeme o6niinde hakkaniyete uygun yargilanma hakki, aleni
yargilanma hakki ve makul siirede yargilanma hakki dngdriilmesine ragmen adil
yargilanma hakkinin kapsami i¢inde ele alinan hak veilkeler, sayilanlarla sinirlt
degildir'®. Halihazirda, ATHS m. 6 kapsamu icinde ele alinan birgok hak ve ilke,
AIHM’in ATHS m. 6’nin metnini genis yorumlamasiyla maddenin kapsami icerisine
dahil edilmistir''. Mahkemenin ilgili metni genis yorumlama nedeni, adil yargilanma
hakkinin Sozlesmede taninan haklarin korunmasinda, demokratik bir yonetim
anlayisinin sirdiiriilebilmesinde ve adaletin hakkaniyete uygun olarak yerine

8  Sibel Inceoglu, ‘Anayasa ve insan Haklari Avrupa Sozlesmesi iliskisi’, in Sibel inceoglu (ed), Insan Haklar: Avrupa
Sozlesmesi ve Anayasa, Anayasa Mahkemesine Bireysel Basvuru Kapsaminda Bir Inceleme (3. Baski, Beta, Istanbul, 2013)
8; M. Serhat Kasikara, Avrupa Insan Haklar1 Sozlesmesi Isiginda Adil Yargilanma Hakk: ve Tiirkiye (Adalet Yaymevi,
Ankara, 2009) 92.

9  Madde metninin gevirisinde Avrupa insan Haklari Mahkemesinin resmi sitesinde yer alan Sézlesmenin Tiirkge gevirisi esas
alinmustir. ilgili geviri igin bkz. https://www.echr.coe.int/Documents/Convention_ TUR.pdf (Erisim Tarihi: 06.01.2022).
Yukarida aktarilan ATHS m. 6’min ilgili kismimin orijinal dili olan Ingilizce dilindeki metni ise su sekildedir: “1. In the
determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and impartial tribunal established by law. ...” Bkz. https:/
www.echr.coe.int/Documents/Convention ENG.pdf (Erisim Tarihi: 06.01.2022).

10 inceoglu, Adil Yargilanma Hakki (n 1) 4; Erdogan (n 1) 30.

11 Feyyaz Golciiklii, ‘Avrupa insan Haklar Sozlesmesi’nde Adil Yargilanma® (Ocak-Haziran 1994) 49(1-2) AUSBF Dergisi
(ilhan Oztrak’a Armagan) 199, 200; Yasemin Ozdek, Avrupa Insan Haklart Hukuku ve Tiirkive (TODAIE Yayinlari, 2004),
197-198; inceoglu, Adil Yargilanma Hakki (n 1) 4; ilyas Dogan and M. Balkan Demirdal, ‘Adil Yargilanma Hakk:” in ilyas
Dogan (ed), nsan Haklart Hukuku (2nd edn, Astana Yayinlari, Ankara, 2015) 549; Sari6z Biiyiikalp (n 3) 32.
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getirilmesinde énemli bir rol tistlenmesidir'?. Halihazirda, adil yargilanma hakkinin
ongordiigii giivencelerden olan mahkemeye bagvurma hakki, mahkeme 6niinde hak
arama 0zglirligii, hukuki dinlenilme hakki, karar hakki, hiikmiin icras1 hakki, silahlarmn
esitligi ve gelismeli yargilama ilkeleri, adaletin inkarinin 6nlenmesi, yargilamada yiiz
ylizelik (dogrudanlik ilkesi), avukat ile temsil hakki, terclimandan yararlanma hakki,
gerekgeli karar hakki, delillere iliskin diger kurallar ATHM igtihatlar1 sonras1 madde
kapsami i¢inde degerlendirilmeye baglanmistir'>.

Adil yargilanma hakk, bir yargilama icin temel hak niteliginde olmasima karsm ATHS m.
6’nin kapsami1 konu yoniinden medeni hak ve yiikiimliiliiklere iliskin uyusmazliklar ile ceza
alaninda kendisine yoneltilen suglamalar1 konu edinen yargilamalarla sinirlandirilmagtir.
S6z konusu simirlamada esas alinan kavramlar Mahkemece “otonom kavramlar” doktrini
ile yorumlanmakta ve bu yaklagim neticesinde de medeni hak ve yiikiimliiliikk kavrami ile
suc isnad1 kavram genis sekilde yorumlanarak idari yarg: ve disiplin yargisina konu edilen
pek ¢ok uyusmazlik, maddenin kapsamu iginde ele alinabilmektedir'*.

Inceleme konumuz tahkim yargilamalarmin temelde taraflarin iizerinde serbestce
tasarruf edebildikleri uyusmazliklar: konu edinmeleri sebebiyle tahkim yargilamasina
konu uyusmazliklar medeni hak ve yiikiimliilikklere iliskin uyusmazlik kapsaminda
ele alinacaktir. Medeni hak ve yiikiimliiliikleri konu edinen yargilamalar, yalnizca
AIHS’in 6. maddesinin 1. fikrasinda dngériilen mahkemeye basvurma hakki, tarafsiz
ve bagimsiz yasayla kurulmus mahkeme 6niinde hakkaniyete uygun yargilanma
hakki, aleni yargilanma hakk1 ve makul siirede yargilanma hakkinin korumasindan
yararlanabilmektedir. Bu sebeple, ¢calismamizda temel olarak bu haklar 6zelinde bir
degerlendirme yapilacaktir. Belirtmek gerekir ki, calismamizda Tiirkiye Cumhuriyeti
kanunlarna tabi olarak yiiriitiilen tahkim yargilamalarinda gergeklesen adil yargilanma
hakki ihlali iddiasina iliskin olarak AIHM’e yapilabilecek bireysel basvurular
incelenecektir. Bu kapsamda, tahkim yargilamalarinda ATHS m. 6/1°de 6ngériilen
giivenceleri saglayip saglamadigi incelememizin kapsami disinda kalmaktadir.

12 Golderv. UK, 4451/70, 1 EHRR 524,21.02.1975, para. 25; De Cubber v. Belgium, 26 October 1984, Series A no. 86, 16; Golciiklii
(n 11) 200; Géziibiiyiik, Golciiklii and Saygih (n 3) 262; Inceoglu, Adil Yargilanma Hakki (n 1) 4-5; David Harris, Michael O’Boyle,
Ed Bates and Carla Buckley, Avrupa Insan Haklar: Sézlesmesi: Harris, O’Boyle & Warbrick (Giincellestirilmis Dérdiincii Bast,
Cevirenler: Mehves Bing6llii Kilic1 - Ulas Karan, istanbul Bilgi Universitesi Yaymlari, 1. Baski, istanbul, 2021) 354; Adem Celik,
Adil Yargilanma Hakki (Avrupa Insan Haklar Sozlesmesi ve Tiirk Hukuku) (Adalet Yaymevi, Ankara, 2007) 29; Erdogan (n 1)
30; Sezin Aktepe Artik, Avrupa Insan Haklar: Sozlesmesi ve Avrupa Insan Haklar: Mahkemesi Kararlart Isiginda Medeni Usul
Hukukunda Adil Yargilanma (Segkin, Ankara, 2014) 72-73; Sari6z Biiyiikalp (n 3) 31.

13 Goziibiiyiik, Golciikli and Saygil (n 3) 263; Ozdek (n 11) 198; inceoglu, Adil Yargilanma Hakki (n 1) 5, 152; Kagikara (n
8) 98; Celik (n 12) 83; Erdogan (n 1) 31; Aktepe Artik ‘Adil Yargilanma’ (n 12) 73-74; Sar16z Biiyiikalp (n 3) 33-34, 144.

14 Goziibityiik, Golciiklii and Saygili (n 3) 262; Ozdek (n 11) 198-201; inceoglu, Adil Yargilanma Hakk: (n 1) 12; Dogan and
Demirdal (n 11) 547. Otonom kavramlar, AIHM kararlarinda ATHS hiikiimlerinin 6zerk yorum kapsaminda yorumlamasi
sonucunda ortaya ¢tkmustir. ATHM, taraf devletlerin i¢ hukuklarindaki kavramlarin tanimlartyla kendisini bagli gormeyerek
6zerk yorum dogrultusunda ATHS maddelerini ve kavramlarini taraf devletlerin mevzuatindan ve uygulamalarindan bagimsiz
yorumlamaktadir. AIHM bu yaklasimiyla Avrupa Konseyi iiyesi iilkeler arasimda Avrupa standardini olusturmay1 ve ortak
bir koruma anlayisini gelistirmeyi amaglamaktadir. Otonom kavramlar doktrini (6zerk kavramlar, 6zerk yorum) hakkinda
detayl bilgi i¢in bkz. Goziibiiyiik, Golciiklii and Saygili (n 3) 153-155; Harris, O’Boyle, Bates and Buckley (n 12) 19-22;
Kemal Gozler, Insan Haklart Hukuku (3rd edn, Ekin, Bursa, September 2020) 527; Abdurrahman Eren, ‘Hukuki Yorum
Yontemleri Agisindan Bireysel Bagvuru Kararlarinin Anayasanin Yorumuna Etkileri’ (2016) 33 Anayasa Yargisi, 231, 263-
270; Yunus Emre Giil, ‘Avrupa insan Haklari Mahkemesinin Kararlarinda Yararlandig1 Klasik ve ()zgﬁn Yorum Y ontemleri’,
(2018) 18(36) Sosyal Ekonomik Arastirmalar Dergisi 215-237.
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Adil yargilanma hakki1 temel bir hak olmasina ragmen bu haktan feragat miimkiindiir.
Gegerli bir feragatten s6z edebilmek icin ise feragatin siipheye yer birakmayacak
sekilde agik olmas1 ve feragat edilen hakkin/giivencenin 6nemiyle orantili asgari
giivencelerin saglanmis olmasi gerekmektedir'>.

III. Tahkim Yargilamalarinda Meydana Gelen Adil Yargilanma Hakki ihlali
Iddialariyla Tiirkiye’ye Kars1 Yapilabilecek Bireysel Bagvurular

Tiirkiye Cumhuriyeti kanunlaria tabi olarak yiiriitiilen tahkim yargilamalarinda
adil yargilanma hakkiyla bagli olunup olunmadigi ve bagli olunmasi halinde hakem
heyetlerinin adil yargilanma hakkinin temel giivencelerini saglayip saglamadiginin
degerlendirilebilmesi igin dncelikle s6z konusu yargilamalarda meydana gelen adil
yargilanma hakki ihlali iddialarina iliskin olarak ATHM’e bireysel bagvuru yapilip
yapilamayacaginin ele alinmasit gerekmektedir. Ciinkii, anilan ihlallere istinaden
AIHM’e bireysel bagvuru yapilamayacagi sonucuna varilmasi halinde hakem
heyetlerinin ATHS m. 6 ile bagli olup olmadiginin ve bagl olmasi durumunda, ilgili
giivenceleri saglayip saglamadiginin incelenmesi AIHM’e yapilacak basvurular
agisindan pratikte bir yarar saglamayacaktir. Bu sonuca varilacak olsa dahi, bu
sonu¢ yalnizca AIHM’e yapilan basvurular 6zelinde sonug¢ doguracaktir ve hakem
heyetlerinin adil yargilanma hakkiyla veya bu kapsamda ele alinan haklara ve
diizenlemelere baglilig1 ise ilgili iilkenin i¢ hukuku ve taraf oldugu uluslararasi
sozlesmeler uyarinca degerlendirilecektir'é. Bu sebeple, ¢alismamiz hangi durumlarda
Tiirkiye’de yiiriitiilen tahkim yargilamalarina istinaden adil yargilanma hakki ihlali
iddiasina iliskin olarak ATHM e bireysel bagvuru yapilabilecegini incelemektedir
ve Tiirkiye Cumhuriyeti kanunlaria tabi olarak yiiriitiilen tahkim yargilamalarinda
hakem heyetlerinin adil yargilanma hakkiyla bagli olup olmadiklari ve bagli olmalart
halinde hakem heyetlerinin adil yargilanma hakkinin temel giivencelerini saglayip
saglamadigina iligkin degerlendirmeler ¢alismamizin kapsami disinda tutulmustur!’.

15 Hermi v. Italy [GC], App no 18114/02 (18 September 2006) para. 73; Harris, O’Boyle, Bates and Buckley (n 12) 355.
16  Sébastien Besson, ‘Arbitration and Human Rights’, (2006) 24(3) ASA Bulletin, 395, 402.

17  Tirkiye Cumhuriyeti kanunlarina tabi olarak yiiriitiilen tahkim yargilamalarinda hakem heyetlerinin adil yargilanma hakkiyla
olup olmadiklarma iliskin kapsamli degerlendirmeler igin bkz. Cemal Sanli, Emre Esen and inci Ataman-Figanmese,
Milletleraras: Ozel Hukuk (10th edn, Beta 2023) 866 vd; Didem Kayali, Milletleraras: Ticari Tahkimde Hakemlerin
Bagimsizligi ve Tarafsizligi (1.baski, Segkin Yayincilik 2015) s. 27 vd.; Ferda Nur Glivenalp, Milletleraras: Tahkimde
Iddia ve Savunma Haldanin Ihlali (On iki Levha istanbul 2018) 10 vd.; Aktepe Artik ‘Adil Yargilanma’ (n 12) 68-69; Sari6z
Biiyiikalp (n 3) 140; Massimo M. Benedettelli, ‘Human Rights As a Litigation Tool in international Arbitration: Reflecting
on the ECHR Experience’ (2015) 31(4) Arbitration International, 631, 643-651; Isil Ozkan, ‘Adil Yargilanma Hakkinin
Uluslararast Ozel Hukuka Etkisi’ 2017, 19 (Ozel Say1), Dokuz Eyiil Universitesi Hukuk Fakiiltesi Dergisi, Prof. Dr. Seref
Ertas’a Armagan, 1767, 1813-1827; Hatice Ozdemir Kocasakal, ‘Avrupa insan Haklari Mahkemesi’nin Pechstein Karari
Cergevesinde CAS’1n Tarafsizligi ve Bagimsizhigi® (2020) 40 MHB 79, 85 vd.; Toms Kriimins, Arbitration and Human Rights,
Approaches to Excluding the Annulment of Arbitral Awards and Their Compatibility with the ECHR (Springer 2020), 38-63;
Belkis Vural Celenk, ‘Tahkimde Avrupa insan Haklari S6zlesmesinin Uygulanabilirligi Uzerine Bir Degerlendirme’ Nuran
Okuyucu (ed), Uluslararasi Necmettin Erbakan Hukuk Kongresi 10-12 Nisan 2021 Bildiri Tam Metin Kitab1 (Necmettin
Erbakan Universitesi Yaynlari, 2021), 495-504; Siiheyla Balkar, ‘AIHM Kararlari Isiginda AIHS m. 6 ve Tahkim’ (Temmuz-
Agustos 2022) 17(209) Bahgeschir Universitesi Hukuk Fakiiltesi Dergisi, 683-722; Furkan Sahin, ‘Milletlerarasi Ticari
Tahkimin Adil Yargilanma Hakkinin Unsurlari Bakimindan Degerlendirilmesi” (Nisan 2023) 14/54 TAAD 369, 374 vd.
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Tirkiye Cumhuriyeti kanunlarina tabi olarak yiiriitiilen tahkim yargilamalarinda
adil yargilanma hakkinin ihlali iddialariyla AIHM’e bireysel bagvuru yapilip
yapilamayacagi, AIHS m. 34 ve 35°de sayilan kabul edilebilirlik kosullar1 (conditions
of admissibility) 6zelinde incelenmesi gerekmektedir. S6z konusu kosullar, usule
iliskin, mahkemenin yarg1 yetkisine iligskin ve esasa iligkin kabul edilebilirlik kosullar:
olarak ii¢ baslik altinda incelenmektedir.

Usule iliskin kosullar; i¢ hukuk yollarinin tiiketilmis olmasi, dort ay i¢inde
basvuru yapilmasi, basvurunun anonim olmamasi, bagvurunun daha dnce incelenmis
bir bagvuru ile ayni olmamasi, bagvurunu diger bir uluslararasi sorusturma veya
¢Oziim merciine sunulmus bir bagvuru ile ayn1 olmamasi, bagvuru hakkinin kotiiye
kullanilmasi niteliginde olmamasidir. Mahkemenin yargi yetkisine iligskin kosullar;
mahkemenin kisi, yer, zaman ve konu bakimindan yargi yetkisidir. Esasa iligkin
kosullar ise bagvurunun agik¢a dayanaktan yoksun olmamasi ve bagvurucunun énemli
bir zarar gérmiis olmasidir.

Tahkim yargilamalar1 6zelinde yukarida sayilan kosullardan yalmzca AIHM’in
kisi ve yer yoniinden yargi yetkisinin ele alinmasi yeterli olacaktir. Diger sayilan
kosullar, devlet mahkemeleri dniinde gergeklesen hak ihlallerine iligkin yapilan
basvurulardan herhangi bir farklilik arz etmemektedir ve her birinin somut basvuru
6zelinde degerlendirilmesi gerekmektedir. ATHM’in kisi ve yer yoniinden yetkisi
sartlarini tahkim yargilamalar1 6zelinde farkli kilan hususlar bulunmasi sebebiyle bu
caligmada ele alacaklardir.

A. ATHM’in Kisi Bakimindan Yargi Yetkisini Haiz Olmasi

Mahkemenin kisi bakimindan yarg1 yetkisi incelenirken, bagvurucunun ve aleyhine
basvuru yapilan tarafin ATHS in aradig1 vasiflar1 ve sartlari tasimas1 aranmaktadir. Bu
kapsamda, bagvurucunun; gergek kisi, tiizel kisi, hitkiimet dig1 kurulus veya kisi grubu
olmas1 gerekmektedir (4/HS m. 34). Bu dogrultuda, kamu giiciinii kullanan kamu
tiizel kisilerinin ATHM’e bireysel basvuru yapma haklar1 bulunmamaktadir. Kamu
giicii kullanan tiizel kisilerin 6zel hukuk tiizel kisiligini haiz istiraklerinin ve ticari
isletmelerinin bagvurucu olmasi miimkiindiir. Ikinci olarak ise bagvurucunun, Sézlesme
veya Protokollerinde taninan haklarimin akit {ilke tarafindan ihlal edilmesinden dolay1
magdur olmasi aranmaktadir's.

Aleyhine bagvuru yapilan taraf ise ise ATHS e taraf veya ATHS in ilgili Protokoliinii
onaylamis bir devlet olmalidir ve bagvuru konusu hak ihlalinin ilgili devlete isnat
edilebilir olmas1 gerekmektedir'. Hak ihlalinin ilgili devlete isnat edilebilmesi i¢in

18 Besson (n 16) 395-396; Gézler (n 14) 506.

19 1 Kasim 1998’de yiiriirlige giren 11 Nolu Protokol 6ncesi donemde, ek bir sart olarak ékit devletin kendisine karsi bireysel
bagvuru yapilabilecegini kabul etmis olmasi araniyordu.
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ihlale yol acan eylem veya islem aleyhine bagvuru yapilan devletin kamu otoriteleri,
resmi gorevlileri tarafindan yapilmis olmalidir®®. S6z konusu eylem ve islemlerin
aleyhine bagvuru yapilan devletin ulusal sinirlari i¢inde ger¢eklesmis olup olmamasi ise
Onem arz etmemektedir. Bunun yaninda, her ne kadar ihlale yol agan eylem veya islem
aleyhine bagvuru yapilan devletin kamu otoriteleri, resmi gorevlilerince yapilmamis
olsa bile devletin s6z konusu eylem ve islemler hakkinda 6zel hukuk kisilerini
yetkilendirmis olmas1 halinde insan haklari hukukunun yatay etkisi dogrultusunda bu
tiir eylem ve islemlerin ilgili devlete isnat edilebilecegi kabul edilmektedir®!. Zira, kit
devletler kisilerin haklarini ve 6zgiirliikklerini ihlal etmeme (negatif ylikiimliiliikler)
yukiimliliigiiniin yani sira kisilerin hak ve ozgiirliikklerinin t¢iinci kisilerce ihlal
edilmemesi i¢in gerekli 6nlemleri almakla da yiikiimlidiir (pozitif yiikiimliiliikler)?.
Akit devletlerin isbu pozitif yiikiimliiliiklerinin bir sonucu olarak da, AIHS’in yatay
etkisi kapsaminda akit devletler 6zel hukuk kisileri arasindaki iliskilerde meydana
gelen ihlallerden de sorumlu tutulabilmektedir®.

Tahkim yargilamalar1 bakimindan ATHM’in kisi yoniinden yarg1 yetkisini haiz
olmasi i¢in bagvurucu yoniinden aranan sartlarin devlet mahkemelerinin kararlarina

20  Tekin Akillioglu, Insan Haklari (Kavram — Kaynaklar ve Koruma Sistemleri) (3rd edn, Yetkin, 2019) 857; Harris, O’Boyle,
Bates and Buckley (n 12) 84; Gozler (n 14) 524.

21 Klasik donemde bir meselenin insan haklari kapsamu i¢inde ele alinabilmesi i¢in iliskinin, olaym bir tarafinin veya ihlali
gergeklestiren kisinin kamusal yetkileri kullanan kamu makamlari olmasi aranmaktaydi. Gelisen iliski ag1 ve devletlerin 6zel
hukuk iliskilerine yaklasiminin degismesi sonrasinda insan haklari ihlallerinin kamusal alanlarin veya kamusal yetkilerin
kullanildigr islemlerin smirlar1 disinda da siklikla meydana gelmesiyle anilan anlayis insan haklar1 miidahalesini yetersiz
kilmaktaydi. Bunun iizerine, anilan anlayisin yaninda goriiniiste sozlesme 6zgiirliigii kapsaminda esitler arasinda gergeklesen
ancak gergekte taraflar arasindaki gerek pazarhk giicii gerek eldeki gii¢ sebebiyle bir tarafin zayif taraf oldugu islemlere
insan haklarinin uygulanabilmesi i¢in yatay etki teorisi gelistirilmistir. Bu teori uyarinca temel haklarmn bireyle devlet
arasindaki iliskilerin yaninda 6zel hukuk kisileri arasindaki yatay iliskilere de uygulanabilecegi kabul edilmektedir. ATHS
baglaminda yatay etkinin dayanagi, taraf devletlerin yetki alani i¢inde bulunan herkese S6zlesmenin korumasi altinda
olan hak ve dzgiirliiklerden yararlanma imkani veren Sézlesmenin 1. maddesi ve etkililik ilkesidir. ATHS’in yatay etkisi
ve yatay uygulanmasi hakkinda detayli bilgi i¢in bkz. Gavin Phillipson, ‘The Human Rights Act, ‘Horizontal Effect’ and
the Common Law: A Bang or a Whimper?’, (1999) 62(6) The Modern Law Review, 824-849; Colm O’Cinnicide, ‘Taking
Horizontal Effect Seriously: Private Law, Constitutional Rights and the European Convention on Human Rights’ (2003),
Hibernian Law Journal, 77-108; Jean-Frangois Akandji-Kombe, Avrupa Insan Haklar1 Sézlesmesi Kapsaminda Pozitif
Yiikiimliiliikler, Avrupa Insan Haklar1 S6zlesmesinin Uygulanmasina iliskin Kilavuz Kitap, insan Haklar1 El Kitaplari, No.
7 (Avrupa Konseyi, 2008) 14-16; Charlotte Lilian Lane, The horizontal effect of international human rights law: Towards
a multi-level governance approach. (Groningen, University of Groningen, 2018) 63-103; Oya Boyar, ‘Devletin Pozitif
Yiikiimliiliikleri ve Dolayli Yatay Etki’, in Sibel Inceoglu (ed), insan Haklar1 Avrupa Sozlesmesi ve Anayasa, Anayasa
Mahkemesine Bireysel Bagvuru Kapsaminda Bir inceleme (3rd edn, Beta, Istanbul, 2013) 53-80; Ozan Ergiil, ‘Temel Hak ve
Ozgiirliiklerin Yatay Etkisi Karsisinda Calisani Ucreti Gizli Tutmakla Yiikiimlii Kilmanin Hukuksal Temelsizligi Uzerine’,
Erdal Onar’a Armagan (Cilt-1, Ankara, 2013) 440-468; H. Burak Gemalmaz, ‘Spor Hukukunun insan Haklar1 Boyutu’ in
T.C. Kamu Denet¢iligi Kurumu, Sporda Hak Ihlalleri ve Denetim, Calistay Raporu, III. Oturum: Karsilastrmal Hukukta
Spor Tahkimi ve Insan Haklar: Sorunlart, 2 Mart 2018 (Ankara, September 2018) 130, 137 vd; Mehmet Tayyar Karayigit,
‘AB Temel Haklar Sarti’nin Yatay Etkisi’ inonii Universitesi Hukuk Fakiiltesi Dergisi 12 (2021) 685, 687-692; Siiheyla
Balkar, ‘AIHM Kararlar1 Isiginda AIHS m. 6 ve Tahkim” (Temmuz-Agustos 2022) 17(209) Bahgesehir Universitesi Hukuk
Fakiiltesi Dergisi’, 683, 694-700.

22 Jellinek’in gelistirdigi klasik anlayis kapsaminda temel hak ve 6zgiirliikkler devletin hak ve 6zgiirlikk kullanimina miidahale
etmemesi ve saygl gostermesidir. Devlete yiiklenen bu yiikiimliiliikkler, negatif yiikiimliiliikkler olarak adlandirilmaktadir.
Pozitif yiikiimliiliikler ise devletin temel haklarin garantorii olmasindan hareketle kisilerin hak ve 6zgiirliiklerini korumak
icin gerekli 6nlem ve tedbirlerin alinmasidir. Pozitif yiikiimliiliik, devleti etkin, hareketli, eylemli olmasini gerekli kilarken;
negatif yiikiimliilikler devleti eylemsiz kalmaya zorlamaktadir. Pozitif ve negatif yiikiimliilik kavramlar1 hakkinda detayl:
bilgi i¢in bkz. Jean-Frangois Akandji-Kombe, ‘Avrupa insan Haklar1 S6zlesmesi Kapsaminda Pozitif Yiikiimliiliikler’,
Avrupa Insan Haklar: Sozlesmesinin Uygulanmasina iligkin Kilavuz Kitap, insan Haklar El Kitaplar1, No. 7 (Avrupa
Konseyi, 2008); Boyar (n 22) 53-80.

23 Akandji-Kombe (n 22) 15; Benedettelli (n 17) 640.
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kars1 yapilan bagvurulara benzer oldugu ve herhangi bir farklilik arz etmedigi
goriilmektedir®. Farklilik gdsteren husus aleyhine bagvurulan akit devlet yoniinden
ortaya ¢ikmaktadir. Tahkim (6zellikle uluslararasi tahkim) yargilamalarinin ortaya
¢ikis nedenlerinin basinda devlet yargisindan ve devletin miidahalesinden uzak,
tarafsiz ve bagimsiz bir yargilamanin temin edilmesi gelmektedir®. Gelinen agamada
ATHM, hak ihlaline sebep olan olayin kit devlete isnat edilebilir olmasini aramaktadir.
Tahkim yargilamalarinin akit devlet organlarindan bagimsiz hakemlerce yiiriitiillmekte
olmas: sebebiyle tahkim yargilamasinda meydana gelen hak ihlalleri i¢in dogrudan
akit devletin sorumluluguna bagvurulamamaktadir®®. Ornegin, yakin tarihli bir kararda
tahkim yargilamalarinda gerceklesen ihlal iddialarina istinaden yapilan bagvurudaki
hiikiimet savunmalarinda ilk olarak bagvurunun bu kosula iliskin kabul edilebilirlik
sartin1 saglamadig itirazi ileri siiriilmiistiir?’. Ik goriiniiste hiikiimet bu itirazinda hakli
olmasina karsin tahkim yargilamasi sirasinda veya sonrasinda devlet mahkemelerinin
miidahalesinin s6z konusu olmas1 halinde insan haklarinin yatay etkisi ilkesi karsisinda
bu itiraz hakliligin1 yitirmektedir. Zira s6z konusu yatay etki kapsaminda akit devlet
mahkemelerinin denetimine veya yardimina bagvurulmasi ve bu bagvuru sonucundan
tatmin olunmamas: tahkim yargilamasinda gerceklesen hak ihlalinin akit devlete
isnat edilebilmesi igin yeterli olmaktadir®®. Bu kapsamda bircok AIHM kararinda akit
devletlerin sorumlulugunu doguran eylem olarak devlet mahkemelerinin yardim ve
denetim esnasinda “tahkim yargilamasinin adilligi ve dogruluguna iliskin kontrol
ve garanti” saglanmasi ylkimliiliglinlin ihlal edilip edilmedigi esas alinmistir®.
ATHM, bu yiikiimliiliik kapsaminda akit devlet mahkemelerinden hakem kararinin
temel haklara uygunlugunu gdzden gegirmesini beklemektedir®. Ornegin, bu konudaki
ilk kararlardan olan R. v. Isvi¢re kararinda, tahkim yargilamasinda meydana gelen
ihlallerden taraf devletlerinin sorumlu tutulabilmesi i¢in taraflarin yardim veya denetim
amactyla taraf devlet mahkemelerine bagvurmalari ve devletlerin bu yardim ve denetim
yiikiimliiliigiine aykir1 eylem ve islemleri olmasi sart: aranmistir®'. Sonug olarak, AIHM
ictihatlartyla gelistirilen insan haklari hukukunun yatay etkisi prensibine dayanan bu
yaklagimi kapsaminda tahkim yargilamalarinda gergeklesen adil yargilanma hakk:
ihlallerinin devlet mahkemelerince denetiminden (veya yardimdan) dogan sorumlulugu

24  Balkar (n 17) 693.
25 Cemal Sanh, Uluslararas: Ticari Akitlerin Hazirlanmasi ve Uyusmaziiklarin Coziim Yollar: (7th edn, Beta 2019) 320.

26 Juan Carlos Landrove, ‘European Convention of Human Rights’ Impact on Consensual Arbitration. AnE" tat des Lieux of
Strasbourg Case-Law and of a Problematic Swiss Feature” in SA Besson, M Hottelier and F Werro (eds), Human Rights at
the Center (Schulthess, Ziirich 2006), 73, 91; Kayali (n 17) 27; Ozdemir Kocasakal (n 17) 90; Balkar (n 17) 690, 694.

27 Mutu and Pechstein v. Switzerland, App nos. 40575/10 ve 67474/10 (ECHR 04.02.2019 Final) para. 60.

28 Balkar (n 17) 691. Birgok akit devlet hukukunda hakem kararina karsi iptal davasi agilabileceginin 6ngériilmesi sebebiyle
adil yargilanma hakkinin ihlali karsisinda devlet mahkemelerine bagvuru ayni zamanda bir diger kabul edilebilirlik sarti
olan i¢ hukuk yollarinin tiiketilmesinin bir geregidir.

29 Jacob BOSS Sohne KG v. Germany (Admissibility), App no. 18479/91, 01.12.1991; Benedettelli (n 17) 649; R. v.
Switzerland, App No. 10881/84 (Commission Decision 4 March 1987), 11; Nordstrom-Janzon and Nordstrom-Lehtinen v.
The Netherlands (Admissibility), App no. 28101/95, 27.11.1996.

30 Landrove (n 26) 92; Kriimins (n 17) 46.
31 R.v. Switzerland, (n 29) 11.
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kapsaminda akit devletler aleyhine AIHM’e bireysel basvuru yapilabilecegi kabul
edilmektedir®?,

AIHM’in tahkim yargilamasimin akit devletlere isnat edilebilirligine dair
halihazirdaki yaklasimi yukarida izah edildigi gibi olmasina karsin s6z konusu
yaklagimin bu dogrultuda ilerleyip ilerlemeyeceginden tereddiit duyulmasina sebep
olabilecek kararlara rastlanmaktadir®. Zira s6z konusu kararlarda ATHM yatay etki
prensibini dile getirmeksizin tahkim yargilamalarinin denetlenmesindeki roliinden
kaynakli olarak ilgili bagvurularin akit devletlere isnat edilebilir olduguna karar
vermistir’*. AIHM’in bu yaklasiminin anilan kararlara 6zgii olup olmadig, bir
genelleme seklinde “akit devletlerin, tahkim yargilamalarindan kaynaklanan adil
yargilanma hakki ihlallerinden sorumluluguna” dair yeni bir anlayist gelistirmekte
olup olmadig: ilerleyen yillardaki kararlari ile teyit edilecektir. Ornegin yakin
tarihli Mutu ve Pechstein v. Isvi¢re kararinda Isvigre Lozan merkezli Uluslararasi
Spor Tahkim Konseyi biinyesinde faaliyet gdsteren Spor Tahkim Mahkemesi (CAS)
nezdinde goriilen tahkim yargilamalarinin Isvigre’ye isnat edilebilir olduguna yani
bu yargilamalarda gergeklesen hak ihlallerine istinaden Isvigre’ye karst ATHM’e
bagvurulabilecegine karar verilmistir®.

AIHM, yatay etki kapsaminda akit devletlerin tahkim yargilamalarinda gergeklesen
ihlallerden sorumlulugunu gesitli kriterlere dayandirmaktadir. Ornegin; CAS tahkim
yargilamalarmin Isvigre’ye isnat edilebilir olduguna iliskin kararinda CAS’1n Isvigre
hukukuna bagl olarak uyusmazliklari ¢dziime kavusturmasi tahkim yerinin Isvigre nin
Lozan sehri olmas1 sebebiyle yargilama yetkisini Isvigre hukukunun tanidig:
miisamahadan (yetkiden) almasina, verdigi kararlarin Isvigre hukukunda milli hakem
karar1 niteliginde olmasia ve bu sebeple CAS kararinm iptali i¢in Isvigre Federal
Mahkemesi’ne bagvuru yapilabilmesine dayanmistir®®, Mahkeme, CAS yargilamalarini
ayni zamanda bir tahkim yargilamasi niteliginde kabul ederek tahkim yargilamalarinin,
tahkim yeri olan devlet mahkemeleri tarafindan denetlenmesi ve bu denetim
sonucunda verilen kararlarin ilgili iilke sinirlar1 i¢inde gegerlilik kazanmasi sebebiyle
hakem heyetlerinin fiillerinin ve ihmallerinin CAS’1n tahkim yeri olan Isvigre’nin

32 Aleksandar Jaksic, ‘Procedural Guarantees of Human Rights in Arbitration Proceedings’ (2007) 24(2) Journal of International
Arbitration, 159, 162; Besson (n 16) 399; Benedettelli (n 17) 642; Kayali (n 17) 27-29; Ozdemir Kocasakal (n 17) 90;
Krimins (n 17) 17, 37, 46. Aksi yondeki goriis igin bkz. Charless Jarrosson, ‘L’arbitrage et la Convention européenne des
droits de I’homme’ (1989) 4, Reveue de I’ Arbitrage 4, 573, 576-769 (Aktaran Kramins (n 17) 39).

33 Gemalmaz, ATHM’in bu yaklasimini sasirtict bulmaktadir. Bkz. H. Burak Gemalmaz, ‘Applicability of Human Rights
Standards in Turkish Football Arbitration; The Contribution of the European Court of Human Rights’ (2019)19 The
International Sports Law Journal, 38, 48 dn 63 (Applicability).

34  Mutu and Pechstein v. Switzerland (2019) (n 27) para. 67.

35 Mutu and Pechstein v. Switzerland (2019) (n 27) para. 67; Ozdemir Kocasakal (n 17) 91.

36 Ulrich Haas, ‘Role and Application of Article 6 of the European Convention on Human Rights in CAS Procedures’ (2012)3,
International Sports Law Review, 43, 45-47; Frederique Faut, ‘The Prohibition of Political Statements by Athletes and Its
Consistency With Article 10 of the European Convention on Human Rights: Speech Is Silver, Silence is Gold?’(2014)14,
International Sports Law Journal, 253, 257-262; Gemalmaz ‘Spor Hukuku’ (n 21) 139.
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sorumlulugunu doguracag: sonucuna varmistir’’. AIHM, bu anlayisin1 Beg S.p.a.
v. Italya kararinda siirdiirmiis ve Roma Ticaret Odas1 Tahkim Divani (Arbitration
Chamber of the Rome Chamber of Commerce) nezdinde yiiriitiilen tahkim yargilamasi
neticesinde verilen kararin Roma Bolge Mahkemesince icra edilebilir oldugunun
ilan edilmesi, ilgili hakem kararmin iptali talebinin Roma Istinaf Mahkemesince
incelenerek reddedilmesi ve son olarak bu karara karsi yapilan itirazin Temyiz
Mahkemesi tarafindan reddedilmesini Italya’nin sorumlulugunu dogurmasi igin
yeterli goriilmiistiir®. Sonug olarak da Roma Ticaret Odasi Tahkim Divaninin eylem
ve ihmallerini konu edinen bireysel basvurunun italya bakimindan AIHM’in kisi
yoniinden yargi yetkisini sagladigi sonucuna varilmistir®.

AIHM’in gelistirdigi bu anlays kapsaminda Tiirkiye Cumhuriyeti kanunlarina tabi
olarak yiiriitiilen tahkim yargilamalarinin Tiirkiye’ye isnat edilebilirligi incelenmelidir.
Tiirkiye’de tahkim yargilamalari Hukuk Muhakemeleri Kanunu (HMK)* ve
Milletlerarasi Tahkim Kanunu (MTK)* olmak tizere iki farkli kanun hiikiimlerine
tabi olarak yiritiilmektedir. Coziimii i¢in tahkime bagvurulabilecek uyusmazlik
tiirleri yine bu kanunlarda (MTK m. 1/4, HMK m. 408) diizenlenmektedir. Tahkim
yargilamasi neticesinde verilen hakem kararina kars1 Bolge Adliye Mahkemelerinde
iptal davasi agilabilmekte ve bu dava sonrasi kesinlesen hakem karari ilam niteligine
kavusmakta ve taraflar i¢gin kesin hiikiim etkisi dogurmaktadir. Her iki kanuna tabi
olarak yiiriitiilen tahkim yargilamalar1 neticesinde verilen kararlar milli hakem karar
olarak nitelendirilmektedir*?. Netice olarak, Tiirk hakem kararlarmi ATHM’in CAS
kararlarinda esas aldi81 kriterleri saglamasi sebebiyle Tiirkiye Cumhuriyeti kanunlarina
tabi olarak yiiriitiilen tahkim yargilamalarinda meydana gelen adil yargilanma hakki
ihlallerinin Tiirkiye’ye isnat edilmesi miimkiindiir. Ornegin Kolgu v. Tiirkiye kararinda
ihtiyari tahkim yargilamasi niteliginde olan ve sporcu sézlesmesinden dogan alacaga
iliskin uyusmazlik hakkinda TFF Yonetim Kurulu ve itiraz lizerine de TFF Tahkim
Kurulunca yapilan yargilamada adil yargilanma hakkinin ihlal edildigi iddiasiyla
Tiirkiye’ye kars1 yapilan bireysel bagvuru esastan degerlendirilmigtir®. Anilan
basvuruya konu uyusmazlikta, profesyonel futbolcu Onder Deniz Kolgu, 04.06.2003
tarihinde Vestel Manisaspor Futbol Kuliibii ile “Protokol” adina iki sezonluk

37 Mutu and Pechstein v. Switzerland (2019) (n 27) para. 66-67; Gemalmaz ‘Applicability” (n 33) 48.

38 Beg S.p.a. v. Italy, App. No 5312/11 (ECHR 20 May 2021) para. 63-65. Karar hakkinda detayl bilgi ve degerlendirmeler
icin bkz. Gordon Nardell, ‘The ECtHR Judgment in BEG SpA v Italy: A Human Right to a Conflict-Free Arbtrator? Part I’,
Kluwer Arbitration Blog, 29 July 2021; Gordon Nardell, ‘The ECtHR Judgment in BEG SpA v Italy: A Human Right to a
Conflict-Free Arbtrator? Part IT”, Kluwer Arbitration Blog, 29 July 2021; Francesco Seatzu, Paolo Vargiu, ‘Three Views of
a Secret: Missed Opportunities in the echr’s Recent Case-Law on International Commercial Arbitration” (2021) 1 The Italian
Review of International and Comparative Law 203-223; Dalia Visinskyté, Jelena Cuveljak and Remigijus Jokubauskas,
‘The Duty Of Disclosure As A Basis For Fair Investment Arbitration Proceedings’ (2022) 8(2) International Comparative
Jurisprudence 129-137.

39 Beg S.p.a. v. Italy (2021) (n 38) para. 66.

40 Hukuk Muhakemeleri Kanunu, Kanun Numarasi: 6100, Kabul Tarihi: 12.01.2011, RG: 04.02.2011/27836.

41 Milletlerarasi Tahkim Kanunu, Kanun Numarasi: 4686, Kabul Tarihi: 21.06.2001, RG: 05.07.2001/24453.

42 Ergin Nomer, Devletler Hususi Hukuku (22nd edn, Beta 2017) 583.

43 Kolgu v. Turkey, App n0.2935/07 (ECHR 23.08.2013).
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profesyonel futbolcu sozlesmesi imzalamistir. Kolgu, kuliibiin kendisine kestigi para
cezasini iptal etmemesi ve vadesi gelen tlicretlerin 6denmemesi sebebiyle 08.06.2004
tarihinde Protokolii feshetmistir. Protokoldeki yetkilendirme uyarinca da para cezasinin
iptali, sbzlesmesinin yasal feshinin tescilini, Kuliibiin Protokolden dogan vadesi gelen
tutarlar1 ve tazminat 6demesi talebiyle dnce TFF Yonetim Kurulu’na basvurmustur.
Yonetim Kurulunun taleplerinin tamamini kabul etmemesi iizerine TFF Y 6netim
Kurulu’nun kararina karst TFF Tahkim Kuruluna itiraz etmistir. Kolgu’nun itirazlar
tizerine dosya bir¢ok kez Yonetim Kuruluna gonderilmis ve sonrasinda itiraz iizerine
Tahkim Kurulunca incelenmistir. Tahkim Kurulu, son incelemesini gizli durugma
yaparak gerceklestirmis ve nihai kararini vermistir. Kolgu, TFF Tahkim Kurulu kararina
kars1 durugmanin aleni yapilmasi talebinin reddedilmesi ve taniginin dinlenmemesi
sebebiyle adil yargilanma hakkimin ihlal edildigi iddiastyla ATHM’e basvuru yapmustr.
AIHM ise uyusmazligin ¢oziimiinde genel mahkemelere bagvuru yolu agik olmasina
ragmen basvuranin, Tahkim Kurulu 6niinde dava agmay1 se¢mis olmasi sebebiyle
basvurdugu yolun sundugu sistemi kabul ettiginin kabul edilmesi gerektigi ve ayrica
uyusmazhigin teknik konulara iligkin oldugunu ifade ederek aleni yargilanma hakkinin
ihlal edilmedigine karar vermistir*.

Tahkim yargilamalartyla baglantili olarak ATHM’in kisi yoniinden yarg1 yetkisini
doguracak ikinci ihtimal, hakem kararinin taninmasi veya tenfizi davalarinda meydana
gelen adil yargilanma hakki ihlalleridir. Yabanci hakem kararlarinin taninmasi veya tenfizi
davasi, dogrudan Tiirk mahkemelerince yiiriitiilmesi sebebiyle bu davalarda meydana gelen
hak ihlalleri dogrudan Tiirkiye nin sorumlulugunu doguracaktir. Bu davalar bakimmdan
insan haklarinin yatay etkisi teorisine bagvurulmasina ihtiya¢ bulunmamaktadir.

Tanima ve tenfiz davalarinda, davali taraf tahkim yargilamasi esnasinda veya
hakem kararina kars1 basvuru yollarinda (iptal davasi gibi) meydana gelen adil
yargilanma hakkinin ihlal edildigini ileri siirerek kararin tenfizine engel olmak
isteyebilir. Tenfiz mahkemesi s6z konusu iddialari tenfiz sartlariyla sinirli olarak
Ozel bir yargilama usuliinde inceleyecegi i¢in mahkemenin bu incelemesi, ihlalin
meydana geldigi {ilkenin denetimi ve yardimindan ayri tutulmalidir. Zira tenfiz
mahkemesinin incelemesi neticesinde verilecek karar, tenfiz tilkesinde hiikiim ve sonug
doguracaktir. Bu dogrultuda, tenfiz mahkemesinin yapacagi inceleme kendi iilkesinde
hiikiim doguracak kararin kendi yargilama usuliine uygun olarak adil yargilanma
hakkina uygunlugunu teyit etmeye yoneliktir. ATHM, bu anlayis1 Pellegrini v. Italya
kararindaki degerlendirmesinde acik olarak ifade etmistir. ATHM, anilan kararda
tenfiz mahkemesinin sorumlulugunu degerlendirirken tenfiz mahkemesi olan italyan
mahkemelerinin tanimaya konu kararin alindig1 Vatikan mahkemeleri 6niindeki
yargilamalari ATHS’in 6. maddesine uygun olup olmadigini inceleyip incelemedigini
degil, tanima kararindan &nce Italyan mahkemelerinin ilgili Vatikan mahkemesi

44 Kolgu v. Tiirkiye (2013) (n 43) para. 44-46.
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kararinin 6. maddenin giivencelerini yerine getirdigi konusunda usuliine uygun olarak
degerlendirme yapip yapmadiklarini esas almistirS. Ozetle, tenfiz mahkemesinin
sorumlulugu bakimindan esas alinan husus, hakem kararinin alindig1 yargilama
degil, tenfiz mahkemesinin tenfiz sartlarina uygunluk yoniinden yaptig1 yargilama
faaliyetidir*®. Bu kapsamda, hakem kararinin tenfizine karar verecek olan Tiirk
mahkemelerinin tenfizi talep edilen kararin adil yargilanma hakkinin giivencelerini
saglayip saglamadigina iligkin degerlendirmeleri ve karari, dogrudan Tiirkiye’ye isnat
edilebilecektir. Ornegin Jacob BOSS Séhne KG v. Almanya kararmda ICC hakem
kararinin Almanya’da tenfizi i¢in agilan davada davalinin tahkim yargilamasinda iddia
ve savunma hakkinin ihlal edilmesi sebebiyle tenfiz sartlarinin saglanmadig itirazina
ragmen tenfiz karar verilmesi sebebiyle AIHM e adil yargilanma hakkinin ihlaline
istinaden tenfiz tilkesine karsi bireysel bagvuru yapilabilecegine karar verilmistir®’.

B. ATHM’in Yer Bakimindan Yarg Yetkisini Haiz Olmasi

AIHM’in yer bakimindan yarg yetkisine sahip olmasi i¢in basvuru konusu hak
ihlalinin aleyhine basvuru yapilan akit devletin yetki alaninda veya bu devletin
topraklar: lizerinde gerceklesmis olmasi gerekmektedir. Tahkim yargilamalari
yoniinden bu sartin saglanabilmesi i¢in tahkim yargilamalariin hangi iilkenin yargi
yetkisi i¢cinde ele alinmasi gerektigi belirlenmelidir. Tahkim yargilamasinin dogrudan
o lilkede yiiriitiilerek karar alinmas1 veya yabanci hakem kararinin taninmasi ve tenfizi
neticesinde bir iilkenin yargi yetkisi i¢inde hiikiim ve sonu¢ dogurmasi sebebiyle s6z
konusu sart, bu iki ihtimal 6zelinde degerlendirilecektir.

Tahkim yargilamalari klasik mahkeme yapilanmasi diginda akit tilke mahkemelerinin
miisaadesi ile ortaya ¢ikmmgtir*®. Bu dogrultuda, tahkime yargilama yetkisini ve taraflari
baglayici karar verme giiciinii veren devletlerin kanuni diizenlemeleridir. Bu sebeple,
bir tahkim yargilamasinin hangi iilkenin yargi yetkisi icinde oldugunun tespitinde ilgili
tahkim yargilamasina yargilama yetkisi veren, verdigi kararin hukuki zeminde hiikiim ve
sonu¢ dogurmasina imkan tantyan yasal diizenlemelerin ait oldugu devletin esas alimmasi

45 Pellegrini v. Italy, Appl. No. 30882/96 (20.01.2001), para. 40. Anilan kararda Vatikan Mahkemesince verilen evliligin
feshi kararinin Italyan Mahkemesinde taninmast talep edilmistir. Davali ise Vatikan Mahkemesince yiiriitiilen yargilamada
mahkemenin sorgulamasi éncesinde dava hakkinda bilgilendirilmedigi, avukat yardimindan yararlanma imkani taninmadigi,
dava dosyasimnin kopyasini talep etme hakkindan haberdar edilmedigi ve sonug olarak savunma haklarindan 6nemli dlgiide
mahrum kaldigin ileri siirerek tanima talebinin reddini talep etmistir. {talyan mahkemesi ise s6z konusu iddialara karsin
tanima karar1 vermistir. ATHM ise ileri siiriilen iddialarin adil yargilanma hakkinin ihlal ettigine karar vermistir. Bkz.
Pellegrini v. Italy (2001) (n 45) para. 33-48. Aym anlayisin benimsenmekte oldugunu gosterir sonraki tarihli ATHM kararlart
i¢in bkz. Saccoccia v. Austria (dec.), Appl. no. 69917/01, (5 July 2007) para. 64; Avotins v. Latvia ((GC], Appl. No: 17502/07,
(23 May 2016) para. 98; Dolenc v. Slovenia, Appl. No: 20256/20 (20.10.2022) para. 60.

46 Ipek Saridz Biiyiikalp, ‘Adil Yargilanma Hakkinin Tiirk Tanima ve Tenfiz Hukukuna Etkileri’, in Zeynep Derya Tarman
(ed) Geng Milletlerarasi Ozel Hukuk¢ular Konferans II, Kog Universitesi Hukuk Fakiiltesi Hukuka Geng Yaklagimlar
Konferans Serisi No: 8 (2018 Temmuz, Istanbul) 123, 129 (Tamima ve Tenfiz); Hatice Selin Piirselim, Can Y&ney, ‘Tiirk
Hukukunda Gerekgesiz Yabanct Mahkeme Kararlarmin Taninmasi ve Tenfizi’ (2022) 42(1) PPIL, 357, 367-368.

47  Jacob BOSS Séhne KG v. Germany (Admissibility) (n 29).

48  Sanli, Esen and Ataman-Figanmese (n 17) 781-782; Sibel Ozel, Mustafa Erkan, Hatice Selin Piirselim and Hiiseyin Akif
Karaca, Milletlerarast Ozel Hukuk (2nd edn, On iki Levha 2023) 783-784; Sanl1 (n 25) 324.
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gerektigi kanaatindeyiz. Zira hakem karari ilgili {ilkenin devlet mahkemesi karar1 gibi
hiikiim ve sonuglarini 6ncelikle o tilkede dogurmaktadir®. Zira akit devlet bu ihtimalde,
yasal diizenlemeleri ile tahkim yargilamalariin gerceklesmesine miisaade ederek, tahkim
yargilamalarma devlet mahkemeleri araciligiyla yardim ve miidahale ederek, yargilama
sonucu verilen karar1 iptal davasi (veya baskaca yollarla) ile denetleyerek ve en sonunda
hakem kararlarinin hukuki zeminde devlet mahkemesi kararlar gibi hiikiim ve sonug
dogurmasina imkan saglayarak tahkim yargilamalarinda 6nemli rol oynamaktadir®®. Bu
kapsamda, birgok iilke kendi {ilke kanunlarinca yiiriitiilecek tahkim yargilamalarmin
tespitinde tahkim yerinin o {ilkede olmasini artyor olmasi sebebiyle, bu hususta tahkim
yerinin dogrudan esas alinabilecegi kanaatindeyiz®'. Fakat, MTK m.1/2, kanunun uygulama
alanini tahkim yeri Tiirkiye olarak kararlastirilmamasina karsin MTK hiikiimlerinin
taraflar veya hakem veya hakem kurulunca se¢ildigi uyusmazliklari konu edilen tahkim
yargilamalari ile genisleten hiikiim de oldugu gibi devletler kendi yargi yetkisi iginde
yiiriitiilecek tahkim yargilamalarini kanunun kapsami icine almustir. Devletler, anilan
hiikiimde oldugu gibi, kendi yargi yetkisi i¢inde yiiriitiilecek tahkim yargilamalarini tahkim
yeri kriteri digindaki baskaca kriterlere de tabi kilabilmektedir. Bu sebeple, bu tiir ayriksi
durumlar da kapsayici olmasi adma s6z konusu tahkim yargilamalarinin hangi devletin
yarg1 yetkisi icinde oldugunun tespitinde ilgili tahkim yargilamasinin (yargilama usuliiniin)
hangi devlet kanunlarina gore yiiriitiildiigiiniin ve denetim (iptal davasi vb. bagkaca yollar)
icin hangi devletin mercilerine basvuruldugunun esas alinmasi gerektigi kanaatindeyiz.
Bu yaklasimin, ayn1 zamanda mahkemeye bagvuru hakki kapsami iginde degerlendirilen
hiikmiin icrast hakkina daha uygun olacagi kanaatindeyiz. Hiikmiin icras1 hakki, kisilere
yargilama neticesinde verilen kararin yerine getirilmesi hakkini tanimaktadir®. Tahkim
yargilamalari bakimindan bu hakkin yerine getirilebilmesi i¢in de hakem kararmim hiikiim
ve sonuglarmi dogurdugu taraf devleti dikkate alinmalidir.

Tahkim yargilamasinin hangi devlet kanununa gore yiiriitiildiigi kriterinin esas
alimmasinin sonucu olarak, tahkim yargilamalarinda fiziki toplantilarin, durusmalarin,
kesiflerin ilgili devlet sinirlar1 disinda yapilmis olmasi s6z konusu sartin saglanmasinda
etki dogurmayacaktir ve ilgili tahkim yargilamasini s6z konusu devlette yapilan
yargilama olmaktan ¢ikarmayacaktir.

49 Benedettelli (n 17) 638-639.
50 Balkar (n 17) 691.
51 Benedettelli (n 17) 646; Krumins (n 17) 18; Balkar (n 17) 690-691.

52 Hiikmiin icras1 hakki, ATHS m.6/1°in kapsami i¢inde ele alinan mahkemeye basvuru hakkinin bir unsurudur. Bu hak,
mahkeme oniinde hak arama 6zgiirliigiiniin ve karar hakkinin tamamlayicisidir. Bu hakkin olmadigi bir varsayimda,
kisilerin uyusmazhgin ¢oziimii i¢in mahkeme bagvurmalaria imkéan tanimanin bir anlami kalmamaktadir. Clinki kisiler
mahkemeye bagvurmasindaki hukuki yarar, uyusmazlik hakkinda verilecek kararin hayata gegirilmesidir. Aksi takdirde,
kisiler mahkemeye basvurarak elde etmek istedikleri menfaat kagt tistiinde kalacak bir karar elde etmek degildir. Hilkmiin
icrasit hakki, Hornsby v. Yunanistan karari sonrasi adil yargilanma hakkinin kapsami i¢inde degerlendirilmeye baglanmis ve
taraf devletler hiikmiin icrasi ile yiikiimli kilinmistir. Bu yiikiimliilik kapsaminda taraf devletlerin gerekli tedbirleri almakla
yiikiimlidiir. Bu noktada taraf devletler, aleyhine hitkkmedilen tarafi olmasi halinde kararin gecikmesizin uygulamakla
yiikiimlii kilinirken; karardaki taraflardan biri olmamasi halinde ise etkin bir cebri icra prosediirii kurmak ve bu prosediiriin
gecikmeksizin, yasal bosluklar olmaksizin isletmekle yiikiimlii kilinmistir. Detayli bilgi igin bkz. inceoglu (n 1) 151-153;
Kasgikara (n 8) 119 vd; Aktepe Artik ‘Adil Yargilanma’ (n 12) 156-170; Sari6z Biiyiikalp (n 3) 144-153.
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AIHM’in tahkim yargilamalarin aistinaden akit devletler bakimindan kisi
yoniinden yarg1 yetkisinin tesisinde esas aldig1 yaklasimi, yukarida izah edilen tahkim
yargilamalar1 bakimindan akit devletler bakimindan yer yoniinden yargi yetkisinin
tesisine dair degerlendirmeleri etkisiz kilmaktadir. Zira 6nceki baslikta izah edildigi
tizere, AIHM, kisi yoniinden yarg: yetkisinin tesisinde yatay etki prensibini esas
almakta ve devletlerin tahkim yargilamalarinin denetimi ve yardim faaliyetlerindeki
ihmali {izerinde odaklanmaktadir. Bu denetim ve yardim faaliyetleri (iptal davasi vb.
bagvuru yollar1) ise cogunlukla devlet mahkemelerince veya devlet kurumlarinca yerine
getirilmesi sebebiyle ilgili devlet yoniinden yargi yetkisi de kendiliginden saglanmis
olmaktadir. Fakat, taraflarin hakem kararina karsi bagvuru yolundan énceden feragat
etmis olmalari halinde, AIHM’in bu anlayis1 kapsaminda incelenebilecek bir denetim
faaliyeti (mahkeme karar1 vb.) s6z konusu olmayacaktir. Bu ihtimalde, yukarida
izah edilen tahkim yargilamasinin (yargilama usuliiniin) hangi devlet kanunlarina
gore yiiriitiildiigii kriterine bagvurularak AIHM’in yer yoniinden yarg: yetkisinin
belirlenmesi gerekecektir.

ATHM’in yarg1 yetkisinin tesisi bakimindan degerlendirilmesi gereken ikinci ihtimal,
taninmasi veya tenfizi sonrasi yabanci hakem karariin verildigi iilkeden bagka bir
tilkede hiikiim ve sonuglarmi dogurmasidir®®. Bu ihtimalde, yarg1 yetkisi tesis edilirken
yuriitiilen yargilama faaliyetine ve etkisine odaklanilmaktadir®. Bu asamada tahkim
yargilamasinin tabi oldugu devletin diginda bagka bir devlet mahkemelerinde yargilama
ylriitiilmekte ve bu yargilama sonucunda ilgili hakem karar1 fakli bir {ilkenin yargi
yetkisi i¢inde de hiikiim ve sonu¢ dogurmaktadir. Netice olarak, ilgili hakem karar1
ikinci bir iilkenin milli hakem karari niteligini kazanmaktadir. Bu sebeple, tahkim
yargilamasinin yiriitiildiigii ilkedeki mahkemelerin yardim ve denetim faaliyeti ile
tenfiz mahkemesinin faaliyeti, ATHM’in yarg1 yetkisinin tesisi bakimindan esdeger
etki dogurdugu sdylenebilir.

Tenfiz iilkesi mahkemesi, tahkim yargilamasinda meydana gelen ihlal iddialarin
tenfiz sartlar1 yoniinden denetlemekle gorevlidir. Tenfiz mahkemesinin degerlendirmesi
ile tahkim yargilamasinin yiiriitiildiigi tilkede hakem kararin1 denetleyen mahkemenin
degerlendirmesi birbiriyle ortiislir géziikmekte ise de her iki degerlendirme arasinda
birtakim farkliliklar mevcuttur. Tenfiz iilkesi dolayli koruma kapsaminda adil
yargilanma hakkini ihlal eden bir kararin kendi tilkesinde hiikiim ve sonu¢ dogurmasina
izin vermemekle sorumluyken®; denetim yapan mahkeme adil yargilanma hakkini
ihlal eden birkararin hukuki zeminde hiikiim ve sonu¢ dogurmasina engel olmakla
ylikiimlidiir. Bu dogrultuda, tenfiz mahkemesi negatif yiikiimliilik yiiklenmisken,
denetim mahkemesi pozitif bir ylikiimliilik yliklenmistir. Belirtmek gerekir ki, yabanci

53 Kramins (n 17) 18.
54 Benedettelli (n 17) 656.
55 Sanoz Biiyiikalp, ‘Tanima ve Tenfiz’ (n 46) 130.

17



Public and Private International Law Bulletin

mahkeme (veya hakem) karariin taninmasi veya tenfizi bir hak olarak goriilmesi
sebebiyle taraf devletlere ayn1 zamanda pozitif yiikiimliiliik yiikleyen bir haktir®.
Bunun yaninda, denetim mahkemesinin asil gorevi tahkim yargilamasinin AIHS in
6. maddesine uygun olup olmadigini incelemek iken; tenfiz mahkemesinin asil
gdrevi, kendi usuliine uygun olarak yiiriittiigii yargilamada hakem kararinin AIHS 6.
maddenin giivencelerini yerine getirdigini degerlendirmektir’’. Denetim mahkemesinin
yiikiimliiliigiin ihlali ATHS’in dolayli olarak ihlal edilmesi anlamina gelirken,
tenfiz mahkemesinin yiikiimliiliigiiniin ihlali ATHS in dogrudan ihlaline sebebiyet
vermektedir®™. Bu anlay1s neticesinde, ATHM her iki mahkemeyi tahkim yargilamasini
veya hakem kararini kendi usullerine gore degerlendirmekle ylikiimlii kilarak her iki
mahkemenin sorumlulugunu birbirinden bagimsiz ele aldig1 goriilmektedir®. Gerek
sorumlulugu doguran esasin hakem kararmin denetiminden ve yardimindan farkl
olmasi gerek dogrudan bir devlete isnat edilen ve devletin yargi yetkisi i¢inde kalan
bir yargilamanin mevcut olmasi sebebiyle tenfiz mahkemesinin hakem kararinin adil
yargilanma hakkina uygunluguna iliskin ihlallere dair degerlendirmeler ilgili tilke
bakimindan AIHM’in yer yoniinden yarg1 yetkisini dogurabilmektedir®.

Tiirkiye bakimindan hakem kararlarinin tenfizi kapsaminda yapilan denetimden
dogan sorumluluk veya bizzat tenfiz yargilamalar1 esnasinda meydana gelen ihlallerden
otiirii Tiirkiye aleyhine ATHM e basvuru yapilmasin engelleyen bir durum séz konusu
degildir®'. Zira tenfiz asamasinda devlet mahkemelerinde bir yargilama yiiriitiilmesi ve
bu yargilama sonucunda ilgili kararin milli hakem karar1 niteligini kazanmasi sebebiyle
dogrudan devlete isnat edilen ve devletin yarg: yetkisi iginde kalan bir yargilama
mevcuttur®. Bu sebeple, bu yargilamalar 6zelinde meydana gelen ihlallerden 6tiiri
Tiirkiye’nin yarg1 yetkisinin dogacag kuskusuzdur. Ornegin, K v. [talya kararinda Italya
mahkemesinin Polonya mahkemesinin verdigi bir nafaka karar1 hakkinda makul siire
icinde tenfiz karar1 vermedigi i¢in adil yargilanma hakkinin ihlaline karar verilmisgtir®.
Bunun yaninda, dolayli koruma uyarinca adil yargilanma hakkini ihlal eden bir kararin
tenfizine engel olma yiikiimliiliigliniin ihlal edilmesi sebebiyle de Tiirkiye aleyhine
bagvuru yapilabilir®. Dolayli korumaya istinaden bagvuru yapilabilmesi i¢in ise Tiirk
mahkemelerinin hakem kararin verildigi yabanci devletin ATHS m. 6’ya aykir1 islem

56 Sari6z Biiyiikalp, ‘Tanima ve Tenfiz’ (n 46) 141.

57  Pellegrini v. Italy (2001) (n 45) para. 40; Asli Bayata Canyas, ‘Tanima/Tenfiz Davast ve ATHS m.6 — Adil Yargilanma Hakk1
Kapsamindaki Giivencelerin Tam Tatminini Arayan ATHM Yaklagimi’ 203 (Temmuz 2023) Terazi Hukuk Dergisi 38, 41.

58 Sanoz Biiytikalp, ‘Tanima ve Tenfiz’ (n 46) 131; Bayata Canyas (n 59) 40.
59 K. Italy, Appl. No: 38805/97 (20.07.2004), para. 21; Sar16z Biiyiikalp, ‘Tanima ve Tenfiz’ (n 46) 142.

60 Adil yargilanma hakkinin tanima ve tenfiz davalari tizerindeki etki hakkinda detayli incelemeler igin bkz. Sar16z Biiyiikalp,
‘Tanima ve Tenfiz’ (n 46) 123-204; Bayata Canyas (n 59) 38-52.

61 Benedettelli (n 17) 656; Giivenalp (n 17) 173.

62 Aktepe Artik ‘Adil Yargilanma’ (n 12) 70; Sar16z Biiyiikalp, ‘Tanima ve Tenfiz’ (n 46) 143.
63 K. Italy (2004) (n 61) para. 32-38.

64 Giivenalp (n 17) 173.
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veya eylemini 6nlememis olmasi1 gerekmektedir®®. Ornegin Jacob BOSS Séhne KG
v. Almanya kararinda ICC hakem kararinin Almanya’da tenfizi i¢in agilan davada
davalinin tahkim yargilamasinda iddia ve savunma hakkinin ihlal edilmesi sebebiyle
tenfiz sartlarinin saglanmadig itirazina ragmen tenfiz karar1 verilmesi sebebiyle
AIHM’e adil yargilanma hakkinin ihlaline istinaden bireysel bagvuru yapilabilecegine
karar verilmistir®,

Sonu¢

Tahkim yargilamalari, devlet mahkemelerine alternatif olarak ortaya ¢ikmasina
karsin taraflara sundugu avantajlar itibariyla uygulamada nitelikli uyusmazliklarin
¢ozlimiinde devlet mahkemeleriyle esdeger basvuru yogunluguna adim adim
yaklagmaktadir. Tahkim yargilamalarinda, uyusmazligin esas1 hakkinda taraflari
baglayici bir yargilama yiiriitilmekte olmasi sebebiyle bu yargilamalara iligkin
en 6nemli beklenti yargilamalarin adil yiiriitiilmesidir. Bu beklentiyi karsilayacak
en 6nemli kurumun adil yargilanma hakki oldugu kuskusuzdur. Fakat, tahkim
yargilamalarinin bir biitiin olarak devlet mahkemelerinin denetimi altinda olmamast
bu yargilamalarin adil yargilanma hakkiyla bagli olup olmadigi, olmasi halinde
ihlal halinde AIHM’e basvuru yapilip yapillamayacag: giincel endiselerin basinda
gelmektedir.

AIHM’e adil yargilanma hakkinin ihlaline iliskin yapilacak basvurularin esastan
incelenebilmesi i¢in 6ncelikle basvurunun ATHS m. 34 ve 35°de sayilan kabul
edilebilirlik sartlarii saglamasi gerekmektedir. S6z konusu sartlardan AIHMin kisi
ve yer yoniinden yargi yetkisi disindaki diger sartlar, devlet mahkemelerinin kararlarina
kars1 yapilan basvurularla benzerlik arz etmektedir. ATHMin kisi ve yer yoniinden
yarg1 yetkisi sartlari ise tahkim yargilamalar1 bakimindan 6zellik arz edebilmektedir.

Tahkim yargilamalarin taraflarinin ¢ogunlukla gergek kisi, tlizel kisi, hiikiimet
dis1 kurulus veya kisi grubu olmasi sebebiyle AITHM’in kisi yéniinden yarg1 yetkisi
sart1 bagvurucu yoniinden saglanmaktadir. Bu noktada, 6zellik arz eden husus
tahkim yargilamalarinin devlet yargisindan bagimsiz olmas: sebebiyle aleyhine
bagvurulacak devletin belirlenmesidir. Zira ATHS’in yarg1 yetkisinin dogmast igin

65 Saridz Biiyiikalp (n 3) 425. Akit devletler, dolayh koruma kapsamunda ihlal her ne kadar taraf devletin kendi islem ve
eylemlerinden meydana gelmemis olsa da kendi eylem ve eylemleri sonucunda yabanci devlette (devletin islem ve
eylemlerine bagh olarak) ortaya ¢ikabilecek ihlalleri onlemekle sorumlu tutulmaktadir. Ornegin, bu korumanin gelistirildigi
Soering v. Birlesik Krallik kararinda oldugu gibi kisinin AIHS e taraf olmayan bir iilkeye smirdisi edilmesi veya geri
gonderilmesi halinde ATHS ile koruma altina alman haklarinimn ihlal edilme tehlikesi bulunmasi dolayh olarak akit devletin
sorumlulugunu dogurmaktadir. Dolayli korumanin tanima ve tenfiz davalari yoniinden etkisi ise ATHS’in koruma altina aldig:
haklari ihlal eden bir kararin taninmast ve tenfiz edilmesi ile giindeme gelecektir. Dolayli koruma ile dolayli korumanin
tanima ve tenfiz davalarinda etkisi hakkinda detayh bilgi i¢in bkz. Ergin Ergiil, Avrupa Insan Haklar: Sézlesmesi ve Tiirk
Hukukunda Sinir Dis1 Etme, Geri Gonderme ve Geri Verme (Yargi Yaymevi, Ankara, 2012) 147-162; Sar16z Biiyiikalp (n 3)
421-451; Ana Rita Gil and Susana Almeida, ‘The Direct And Indirect (Par Ricochet) Protection of Migrants in The Light of
The European Convention on Human Rights: Brief Notes on The Evolution Of The Strasbourg Court’s Case-Law’ (2021)
3(1) Humanities and Rights Global Network Journal, 119, 123-126.

66 Jacob BOSS Schne KG v. Germany (Admissibility) (n 29).
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aleyhine basvurulan devletin, ATHS ve Protokollerini onaylayan bir devlet olmas1
gerekmektedir. Tahkim yargilamalar1 bakimindan aleyhine basvurulacak devlet ise
AIHS’in yatay etki kapsaminda tahkim yargilamalarinin denetimi veya yardim igin
bagvurulan devlettir. Bu devlet ise ¢cogunlukla tahkim yeri olarak kararlastirilan devlet
olarak karsimiza ¢ikmaktadir. Tahkim yargilamalarinin yer yoniinden yarg: yetkisinin
tespitinde ise tahkim yargilamalarinin hangi iilkenin yarg1 yetkisi i¢inde ele alinmasi
gerektigi belirlenmelidir. Bu noktada, yasal diizenlemeleri ile tahkim yargilamalarinin
gerceklesmesine miisaade etmesi, devlet mahkemeleri araciligiyla yardim etmesi,
yargilama sonucu verilen karari iptal davasi (veya baskaca yollarla) ile denetleyerek
hukuki zeminde devlet mahkemesi kararlar1 gibi hiikiim ve sonu¢ dogurmasina
imkén saglamasi sebebiyle tahkim yargilamalarinin, yiiriitiildigli kanunlarin ait
oldugu iilkenin yargi yetkisi iginde oldugu kabul edilmesi gerektigi kanaatindeyiz.
Bu dogrultuda, Tiirkiye Cumhuriyeti kanunlarina tabi olarak yiiriitiilen tahkim
yargilamalarindan kaynaklanan adil yargilanma hakki ihlalleri Tiirkiye bakimindan
AIHM’in kisi yoniinden yargi yetkisini doguracaktir.

Tahkim yargilamalarina bagl olarak adil yargilanma hakki ihlali giindeme
gelebilecek ikinci ihtimal, hakem kararinin taninmasi veya tenfizi davalaridir. Bu
davalar, dogrudan bir devlet mahkemesince yiiriitiilmesi ve verilen kararlarin tenfiz
tilkesinde hiikiim ve sonuclarini dogurmasi sebebiyle bu davalardan kaynaklanan hak
ihlallerinin AIHM’in Tiirkiye bakimindan kisi yoniinden yarg yetkisini doguracagi
agikardir. Bu davalar yoniinden, yer yoniinden yargi yetkisinin tesisinde ise yiiriitiilen
yargilama faaliyetine ve etkisine odaklanilmaktadir. Zira, ATHM, tenfiz mahkemesinin
gorevini, tahkim yargilamasinin yiiriitiildiigli yerdeki denetim ve yardim faaliyeti
yiirliten mahkemenin gorevinden ayirmaktadir. Bunun sonucu olarak da, tenfiz iilkesi
bakimindan AIHM’in yer yéniinden yarg yetkisi dogmaktadir. Bu dogrultuda, Tiirk
mahkemelerinin yabanci hakem kararinin tenfizi veya taninmasinda gerek hakem
kararinin adil yargilanma hakkina uygunluguna iliskin ihlallere dair degerlendirmeler
gerekse de dogrudan tenfiz davasinda meydana gelen ihlallerden otiirti Tiirkiye
bakimindan AIHM’in yer yoniinden yarg yetkisi dogacaktir.
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istirake Dair Hiikiimlerinin incelenmesi*
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The Examination of the Rome Statute’s Provisions on Participation from the
Perspective of Turkish and German Criminal Law
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Oz

Failler disinda suga katilanlarin cezalandirilmasi igin ceza kanunlarinda istirake iliskin htikiimler diizenlenir. Uluslararasi
mahkemelerin kurulus belgelerinde ve igtihatlarinda istirak kurumu bu disipline 6zgii prensipler cergevesinde sekillenmistir.
Bu durum, uluslararasi ceza hukukunun bir pargasi ve Uluslararasi Ceza Mahkemesi’'nin (UCM) kurucu belgesi olan
Roma Statiist igin de gegerlidir. Uluslararasi suglar bakimindan asil sorumlu goértlen kisi sug tipinin maddi unsurlarini
bizzat gergeklestiren kisi degildir. Tipik fiillerin islenmesine neden olan kisiler, arka planda duran Ust diizey idareciler
ve komutanlardir. Bu baglamda planlama, komplo, musterek sug girisimi, Gstiin sorumlulugu gibi bazi farkli sorumluluk
sekilleri ve istirakin klasik goriinus sekilleri olarak faillik, azmettirme ve yardim etme kabul edilmistir. Roma Statiisti md
25 (3) (a) bendinde tek basina, baskalariyla birlikte ve baskasi araciligi ile sug isleyen kisinin sorumlu olacagi ifade edilerek
dogrudan, musterek ve dolayli faillik; md 25 (3) (b) bendinde azmettirme ve yardim etme seriklik sekilleri olarak kabul
edilmistir. Azmettirmenin bir islenis sekli olan emretme ise bagimsiz bir istirak sekli olarak ayrica diizenlenmistir. Hikiimde
“islenen veya tesebbs edilen sug” ifadesiyle baghlik kurali kabul edilmistir. Stati’de akim kalmis azmettirme (azmettirmeye
tesebbiis) cezalandirilmamistir. Bununla birlikte soykirim suguna dogrudan ve alenen tahrik bagimsiz bir sug tipi olarak
diizenlenmistir. Musterek sug girisimi (md 25 (3) (d)) istirak benzeri bir kurum olarak diizenlenirken, uluslararasi ceza
hukukunun gereksinimleri dogrultusunda Ustlerin sorumlulugu 6gretisi (md 28) bir baska sorumluluk sekli olarak kabul
edilmistir.

Anahtar Kelimeler

Roma Statisu, muisterek sug girisimi, (akim kalmig) azmettirme, Ustlerin sorumlulugu, fail arkasinda fail

Abstract

Criminal codes are used to regulate provisions on participation to penalize those who contribute to crimes, except for the
perpetrator. Furthermore, participation is shaped within the framework of specific principles in the statutes and case laws
of international courts, as in the example of the Rome Statute, which is a part of international criminal law and the statute
of the International Criminal Court (ICC). In international crimes, the person who personally perpetrated the actus reus of
the crime is not deemed responsible. The persons who cause the commission of typical acts are senior administrators and
commanders at the background. Herein, certain modalities of responsibility, such as planning, conspiracy, joint crime,
responsibility of superiors, perpetration, instigation, and aiding, which are considered classical forms of participation, are
accepted. In Articles 25(3)(a) and (b) of the Rome Statute, direct, joint, and indirect perpetration as well as instigating
and aiding are accepted as forms of accessory, respectively. Moreover, ordering, which is a form of instigation, is

* Bu calisma, 01-03 Haziran 2023 tarihleri arasinda gerceklestirilen “Ill. Uluslararasi Necmettin Erbakan Universitesi Hukuk Kongresi”
isimli uluslararasi kongrede sunulan “Uluslararasi Ceza Hukukunda Suca istirakin Roma Statiisii Cercevesinde incelenmesi” baslikli 6zet
bildirinin genisletilmis ve glincellestirilmis halidir.

** Sorumlu Yazar: Sercan Tokdemir (Dr. Ogr. Uyesi) Tokat Gaziosmanpasa Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku
Anabilim Dali, Tokat, Tuirkiye. E-posta: sercantokdemir28@gmail.com ORCID: 0000-0001-9749-688X

Atf: Tokdemir S, “Tiirk ve Alman Ceza Hukuku Perspektifinden Roma Statiisii’niin istirake Dair Hiikiimlerinin incelenmesi” (2024) 44(1) PPIL

25. https://doi.org/10.26650/ppil.2023.44.1.1328728

This work is licensed under Creative Commons Attribution-NonCommercial 4.0 International License @. BY _NC



https://orcid.org/0000-0001-9749-688X

Public and Private International Law Bulletin

regulated as an independent form of participation. The rule of accessory is accepted with the expression of
“committed or attempted crime” in the provision; however, failed instigation is not punished, except for direct
and public incitement to the crime of genocide. According to the international criminal law requirements,
the responsibility of superiors is accepted as another modality of responsibility (Article 28); meanwhile, joint
criminal enterprise (Article 25(3)(d)) is regulated as an institution similar to participation.

Keywords
Rome Statute, joint criminal enterprise, (failed) instigation, responsibility of superiors, background man

Extended Summary
One or more persons can commit a crime, and this notion is known as participation

in criminal law. The provisions regarding participation should be regulated in a
penal code for individuals who participate in the crime to be punished. In terms of
participation, two basic systems have been adopted, namely, monist and dualist. In
the first system, a person is treated as if he/she is the perpetrator. However, the second
system is based on the distinction between the perpetrator and accessory, wherein
direct, joint, and indirect perpetration within the scope of perpetration and instigation
as well as aiding/abetting within the scope of complicity have been accepted as forms
of participation in crime as in Turkish and German laws.

The institution of participation is formed within the framework of the specific
principles embodied in the statutes and case laws of international courts, such as
the Rome Statute, which is a part of international criminal law and the statute of the
International Criminal Court (ICC), and it came into force on 01.07.2002. Moreover, it
has regulated participation in genocide, aggression, crimes against humanity, and war
crimes accepted within the jurisdiction of the ICC. International criminal law accepted
the monist system until the adoption of the Rome Statute. However, after this statute
came into force, a tendency emerged toward the dualist system.

According to the Rome Statute, the person who commits a crime as an individual,
jointly with others, or through another will be responsible; thus, direct, joint, and
indirect perpetration have been adopted (Article 25(3)(a)). Although the Rome Statute
does not regulate side-by-side perpetration, it can be evaluated within the scope of
direct perpetration.

The rule of accessory is accepted and is expressed as “committed or attempted
crime” in the provision. Furthermore, instigating and aiding/abetting are accepted as
forms of accessory. Meanwhile, ordering, which is a form of instigation, is regulated
as an independent form of participation. For persons who participate in the crime as
instigators or aiders to be punished, the main act must have reached at least the stage
of attempt. The Rome Statute does not offer penalization for failed instigation due to
the rule of accessory. However, direct and public incitement to the crime of genocide
is regulated as an independent type of crime regardless of the aforementioned rule.
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International criminal law is a discipline that addresses the most severe of the
aforementioned crimes of concern to the international community with a character
separate from the criminal law of nations but inspired by national criminal law. Thus,
regarding criminal responsibility, its principles have emerged through a historical
process. Along with the requirements of international criminal law, the doctrine of the
responsibility of superiors is accepted as another modality of responsibility (Article
28), while joint criminal enterprise (Article 25(3)(d)) is regulated as an institution
similar to participation.

To regulate Article 28, it is aimed to extend criminal responsibility to superiors
for ensuring that persons under their command comply with the laws of war. The
legal nature of superior criminal responsibility is controversial in the doctrine.
The arguments indicate that it is an independent, sui generis, and mixed form of
responsibility. In German law, however, the arguments focus on superior criminal
responsibility as an independent factual negligence crime. Moreover, an opinion
holds that the superior is responsible for helping the subordinate through negligence.
According to the researchers, superior criminal responsibility should be evaluated in
terms of the punishability of a negligence act committed by a subordinate despite its
extending nature of personal criminal responsibility. In other words, the issue is only
partially independent of participation.

For the provision related to joint criminal enterprise, any contribution to committing
or attempting to commit a crime by a group of persons acting with a common purpose
can be considered a form of accessory. The doctrine has discussed the legal nature of
the institution, and various opinions have been suggested. One opinion has claimed
that the institution was considered a form of corporation form; however, as per another
opinion, it is a form of accessorial liability. According to the second view, the provision
is unnecessary and is an expanded form of aiding and abetting. However, in our
opinion, a joint criminal enterprise carries the characteristics of perpetration and
accessory. Therefore, individuals who participate in this organization as perpetrators
and accessories should be held responsible. Thus, describing it as an institution similar
to participation or a mixed institution is a more appropriate approach.

Finally, the impact of the jurisprudence of international criminal courts on this issue
should be considered. In this context, the joint criminal enterprise is an institution
developed as an institution similar to participation with the case law of the International
Criminal Tribunal for the Former Yugoslavia.

This study’s primary objective is to examine participation in crime under criminal
law from the perspective of Turkish and German criminal laws within the framework
of the Rome Statute and the jurisprudence of the court instead of an in-depth revelation
of the difference between the Rome Statute and the jurisprudence of the court and
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customary international law. Hence, using a comparative perspective, this study will
identify differences between the national law and Rome Statute. Similarly, it will
mention the regulations of various countries such as France, Italy, the United States,
and the United Kingdom. The study will first examine participation in crime in general,
which will be subsequently evaluated in terms of international criminal law. After
demonstrating the general appearance of participation in international criminal law, the
subject will be examined within the framework of the Rome Statute with the intention
of making deductions.
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Giris
Bir kisi tarafindan islenebilen bir sugun birden fazla kisi tarafindan islenmesine suca
istirak denir. Suga istirak edenlerin cezalandirilabilmesi i¢in ceza kanununda istirake
iligkin hiikiimlerin diizenlenmesi gerekir. Bu, suc¢ta ve cezada kanunilik ilkesinin bir
sonucudur.

Gerek Tirk gerekse Alman ceza hukukunda suga istirak sugun 6zel bir goriiniis
sekli olarak kabul edilir. Tiirk ve Alman ceza hukukunda oldugu gibi faillik ve seriklik
ayrimina dayanan ikici igtirak sisteminde “sucu bizzat isleyen” ile “suc¢a katki sunan
(serik)” ayr1 statiiye sahiptir. Bu sistemde dogrudan, miisterek ve dolayli faillik olmak
iizere iig tiir faillik kabul edilmis; seriklik ise azmettirme ve yardim etme olarak ikiye
ayrilmistir. Serikin sorumlulugu failin fiilinin islenmesine bagh kilinmistir. Buna
baglilik kurali denir. Tekgei istirak sisteminde ise suca istirak edenin sorumlulugu suca
olan katkisia dayanir. Suca istirak eden herkes sucu islemis gibi muamele goriir ve
cezalandirilir. Faillik ve seriklik ayirim1 yapilmadigi i¢in azmettiren ve yardim edenler
fail statiisiinde muamele goriirler.

Uluslararasi ceza hukuku farkli nitelikte bir hukuk sistemi olup ceza sorumlulugu
bakimindan kendine 6zgii prensipleri olan bir disiplindir. Suca istirak kurumu, bu
hukuk disiplininin kendine 6zgii prensipleri ¢ercevesinde sekillenmistir. Ceza
hukukunda kabul edilen suca istirakin goriiniis sekilleri uluslararasi ceza hukukunda
“sahsi ceza sorumlulugunu doguran davranis tiirleri” veya “sahsi ceza sorumlulugu
tiirleri” seklinde ifade edilir. Tipik fiillerin islenmesine neden olan kisiler, daha ¢ok arka
plandaki {ist diizey idareciler ve komutanlardir. Arka planda duran ve fakat haksizligin
ger¢eklesmesinde dnemli bir rol oynayan bahsi gecen sifata sahip kisilerin sorumlu
tutulabilmesi i¢in planlama, komplo, miisterek sug girisimi ve iistiin sorumlulugu gibi
onemli kurumlara yer verilmistir. Bunun yaninda istirakin klasik goriiniis sekilleri
olarak faillik, azmettirme ve yardim etme de kabul edilmistir. Gortildiigi iizere 1
Temmuz 2002 tarihinde Uluslararasi Ceza Mahkemesi Statiisii’niin (Roma Statiisii)!
ylriirlige girmesiyle uluslararasi ceza hukukunda ikici istirak sistemine bir egilim
gergeklesmistir.

Statii’de tek basina, bagkalariyla birlikte ve baskasi araciligi ile sug isleyen kiginin
sorumlu olacagi ifade edilerek dogrudan, miisterek ve dolayl faillik kabul edilmistir
(md 25 (3) (a)). Statli’de yan yana faillik acik¢a diizenlenmemistir. Fakat bu, istirak
Ogretisi bakimindan bir eksiklik olarak goriilmemelidir.

Statii’de azmettirme ve yardim etme seriklik sekilleri olarak kabul edilmistir.
Azmettirmenin bir islenis sekli olan emretme ise bagimsiz bir istirak sekli olarak ayrica

1 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force July 1, 2002) 2187 UNTS 3
(Rome Statute). Statii’niin metni igin bkz <https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf> Erigsim Tarihi 13 Mart
2023. Tiirkge metni i¢in bkz Uluslararasi Ceza Mahkemesi Roma Statiisti <http://www.ceidizleme.org/ekutuphaneresim/
dosya/459 1.pdf> Erisim Tarihi 14 Haziran 2023.
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diizenlenmistir (md 25 (3) (b)). Seriklik sorumlulugu i¢in “islenen veya tesebbiis edilen
sug¢” ifadesiyle baglilik kurali kabul edilmistir. Bu kuralin bir sonucu olarak Statii’de
akim kalmis azmettirme (azmettirmeye tesebbiis) cezalandirilmaya layik goriilmemistir.
Bununla birlikte soykirim suguna dogrudan ve alenen tahrik bagimsiz bir sug tipi
olarak diizenlenmistir. Statii’de miisterek su¢ girigimi istirak benzeri bir kurum olarak
diizenlenmistir (md 25 (3) (d)). Hiikiimde miisterek bir amacla hareket eden bir grup sahis
tarafindan sugun islenmesi veya islenmesine tesebbiis edilmesine herhangi bir sekilde
katkida bulunulmasi, bir seriklik sekli olarak goriilebilir. Uluslararasi ceza hukukunun
gereksinimleri dogrultusunda tistlerin sorumlulugu dgretisi bir bagka sorumluluk sekli
olarak benimsenmistir. Boylece emirleri altindakilerin savas hukukuna uymalarini
saglama konusunda ceza sorumlulugunun istlere tesmil edilmesi amaglanmistir.

Bu ¢alismada temel amag, suga istirakin, Tiirk ve Alman ceza hukuku perspektifinden
Statii ve Mahkeme nin igtihatlar1 ¢cercevesinde incelenmesidir. Caligsmanin amaci,
suca istirak bakimindan Roma Statiisii (ve Mahkeme ictihadi) ile 6rfi uluslararasi
hukuk arasindaki farki detayli olarak ortaya koymak degildir. Calismada 6ncelikle suga
istirake iligkin genel bilgi verilecek olup ardindan, suga istirak uluslararasi ceza hukuku
bakimindan degerlendirilecektir. Uluslararasi ceza hukukundaki genel goriiniisii ortaya
konulduktan sonra konu, doktrin ve igtihatlar dikkate alinarak Tiirk ve Alman ceza
hukuku perspektifinden Roma Statiisii cercevesinde detayli olarak incelenecektir.
Ayrica mukayeseli bir bakis acisiyla Fransa, Italya, Amerika, Ingiltere gibi iilkelerin
diizenlemelerine de deginilecektir.

I. Uluslararasi Ceza Hukukunda Suca istirak

A. Ceza Hukukunda Suca Istirak

Ceza hukukunda suga tesebbiis gibi suca istirak de ceza sorumlulugunun genisledigi ve
bu yiizden bagimsiz ceza normlariyla sorumlulugun isnat edilebildigi sugun 6zel goriiniis
seklidir.? Ceza kanunlarinda istirake iliskin genel hiikkiimler bulunmazsa faillik diginda
haksizliga katki sunan kisilerin (seriklerin) cezalandirilmasi miimkiin degildir. Seriklerin
cezalandirilmasinin ayrica diizenlenmesi sugta ve cezada kanunilik ilkesinin bir geregidir.?

Sugun birden fazla kisinin igtirakiyle iglenmesi miimkiindiir. Bu sekilde suga istirak
eden her bir kisi “sug¢ ortagi” olur.* Bir kisi tarafindan islenebilen bir sugun, birden fazla
kisi tarafindan islenmesine “suca istirak” veya “arizi istirak” denir.’ Kanunun zorunlu

Klaus Letzgus, Vorstufen Der Beteiligung (1. Aufl, Duncker & Humblot 1972) 118, 119.
Sercan Tokdemir, Ceza Hukukunda Akim Kalmig Azmettirme (1. bs, Segkin Yayincilik 2022) 33.
Faruk Erem, ‘Suga Istirak’ (1946) 3 Ankara Universitesi Hukuk Fakiiltesi Dergisi 62, 62.

Tiirkan Yalgin Sancar, Cok Failli Suglar (1. bs, Seckin Yaymcilik 1998) 16. Ayrica bkz Mahmut Koca and ilhan Uziilmez,
Tiirk Ceza Hukuku Genel Hiikiimler (15 bs, Segkin Yayincilik 2022) 448; Berrin Akbulut, Ceza Hukuku Genel Hiikiimler
(9. bs, Adalet Yaynevi 2022) 770; Murat Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete
Dayali Dolayl: Faillik Doktrinleri (1st edn, Segkin Yayincilik 2019) 36.
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istirak olarak 6ngordiigii suglara ise “cok failli” suglar denir.® Cok failli suglar, birden
fazla kisinin istirak etmesiyle islenir. Bu yilizden birden fazla kisi bu suglarin islenisine
fail sifatiyla istirak etmek zorundadir.” Bundan hareketle, istirakin en dnemli unsurunun
birden fazla fail tarafindan gergeklestirilen birden fazla hareketin bulunmasi oldugunu
sOylemek miimkiindiir. Ancak birden fazla kisinin katkisina ragmen islenisine istirak
edilen haksizlik tektir. Haksizligin islenisine gerceklestirilen katkilar birbirine dyle
baglanmalidir ki tek haksizliktan bahsedilebilsin. Aksi halde istirakten bahsedilemez
ve birbirinden bagimsiz haksizliklardan sz edilir.?

Suga igtirakten dolay1 ceza sorumlulugunun dogmasi objektif ve siibjektif unsurlarin
gerceklesmesini gerektirir. Suca istirak i¢in “birden fazla fail tarafindan gergeklestirilen
birden fazla hareketin bulunmasi”, “gerceklestirilen katkinin su¢un iglenmesi
bakimindan nedensel olmas1”, “istirak konusu sugun herkes bakimindan ayni olmasi”,
“fiilin en azindan tesebbils asamasina varmis olmasi” ve “istirak iradesiyle hareket

edilmesi” gerekir. Istirak iradesinden anlasilmasi gereken kasten hareket etmektir.’

Suga istirakte faillik ve seriklik ayiriminda tekgi ve ikici olmak iizere temelde iki
sistem kabul edilir.!® Tekei istirak sisteminde suga istirak edenin sorumlulugu suga
olan katkisina dayanir. Suga istirak eden herkes, sugu islemis gibi muamele goriir
ve cezalandirilir. ikili istirak sisteminde ise sugu bizzat isleyen ile suca katki sunan
arasinda ayirim yapilir.'!

Giliniimiiz Kita Avrupasi hukuk sistemini benimseyen bir¢ok iilkede ikici istirak
sistemi kabul edilmistir. Tkici istirak sistemini kabul eden iilkelerde (Almanya ve

6  Omer Celen, Bir Istirak Sekli Olarak Yardim Etme (Asli Fail-Yardim Eden Ayrumi) (1. bs, Adalet Yaymevi 2020) 113; Onok,
Miisterek Su¢ Girigimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 37.

7  Nadine Zurkinden, ‘Parties to Crime in Switzerland” in Ulrich Sieber, Kostanze Jarvers and Silverman Emily (eds), National
Criminal Law in a Comparative Legal Context: Introduction to National Systems (National Characteristics, Fundamental
Principles, and History of Criminallaw), vol 1. 1 (Duncker & Humblot 2015) 230; izzet Ozgeng, Tiirk Ceza Hukuku Genel
Hiikiimler (18. bs, Seckin Yayincilik 2022) 592; Koca and Uziilmez (n 5) 448; Onok, Miisterek Sug Girisimi (Joint Criminal
Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 37-38. Zorunlu istirak ve zorunlu olmayan istirak
ayirimi hakkinda bkz Mehmet Emin Artuk and others, Ceza Hukuku Genel Hiikiimler (16. bs, Adalet Yaymevi 2022) 741 vd.

8  Akbulut (n 5) 771.

9 Tokdemir (n 3) 37-38. Suga istirakin unsurlari hakkinda detayli bilgi i¢in bkz Walter Gropp, Strafiecht Allgemeiner Teil (4. Aufl,
Springer Verlag 2015) 371; Manfred Maiwald, Einfiihrung in Das Italienische Strafrecht Und Strafprozessrecht (1. Aufl, Peter
Lang 2009) 137—138, 141; Gerhards Robbers, An Introduction to German Law (5. Aufl, Nomos 2012) 457; Sanford H Kadish,
‘Complicity, Cause and Blame: A Study in the Interpretation of Doctrine’ (1985) 73 California Law Review 323, 355-356; Joshua
Dressler, Understanding Criminal Law (7. edn, LexisNexis 2015) 472-473; Paul Mitchell, ‘Mental Element in Complicity (Case
Notes)’ (1998) 9 King’s College Law Journal 125, 125-128; Dennis J Baker, Reinterpetring Criminal Complicity and Inchoate
Participation Offences (1. edn, Routledge 2016) 25, 46 vd; Hakan Hakeri, Ceza Hukuku Genel Hiikiimler (28. bs, Adalet Yaymevi
2023) 510 vd; Fatih Selami Mahmutoglu, ‘Kusurluluk Prensibi Agisindan Azmettirenin Ceza Sorumlulugu’ (2005) LXII {UHFM
57, 62; Hakan Hakeri, ‘Yeni Tiik Ceza Kanunu’nda stirak’ (2006) 1 Ceza Hukuku Dergisi 75, 80; Veli Ozer Ozbek, Koray
Dogan and Pmar Bacaksiz, Tiirk Ceza Hukuku Genel Hiikiimler (13. bs, Segkin Yaymncilik 2022) 529; Akbulut (n 5) 770-771;
Mustafa Ozen, 5237 Sayih Tiirk Ceza Kanunu’nun Istirak Kurumuna Bakist” (2007) Tiirkiye Barolar Birligi Dergisi 239, 243;
Ali Hacifazlioglu, Teori ve Uygulamada Suga Istirak (1. bs, Bilge Yaynevi 2014) 25.

10 Ceza hukukunda suga istirak sistemleri hakkinda detayli bilgi igin bkz Tokdemir (n 3) 38 vd; Onok, Miisterek Su¢ Girisimi
(Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 41 vd.

11 Tom Gal, ‘Direct Commission’, Modes of Liability in International Criminal Law (1. edn, Cambridge University Press
2019) 18-19; Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik
Doktrinleri (n 5) 40, 46.
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Tiirkiye gibi) suca istirak faillik ve seriklik seklinde ayrilmistir.'? Faillik kapsaminda
dogrudan, dolayl ve miisterek faillik; seriklik kapsaminda azmettirme ve yardim etme
kabul edilmistir.”® I¢tihatlara dayanan Anglosakson hukuk sisteminde de ikici istirak
sistemi benimsenmistir. Faillik istirakin ilk goriiniis seklidir. Faillik, asil faillik (birinci
dereceden faillik) ve fer’i faillik geklinde ayrilmigtir.'*

ABD'S, Avusturya'®, Ttalya'’, Avustralya'® gibi iilkelerde suca istirak edenler sugun
islenmesindeki rollerine gore farkl kategorilere ayrilmis ve fakat istirak edenler
ayni ceza ile cezalandirilmistir. Buna “esitlik sistemi” denir. Bunun disindaki birgok
devlette ise istirak faillik ve seriklik seklinde; seriklik de “maddi istirak” ve “manevi
istirak” seklinde ayrilmigtir. Bu ayrim1 yapan bazi tilkelerde farkli kategoriler arasinda
yaptirim farki bulunmaz. Cezanin belirlenmesinde hakime takdir yetkisi verilmistir.
Almanya, Tiirkiye ve Rusya gibi ulusal ceza hukuklarinda ise istirak tiirleri arasinda
ayrim yapilmis ve her bir igtirak sekli i¢in farkli cezalar 6ngoriilmustiir. '

B. Uluslararasi Ceza Hukukunda Sugca Istirakin Goriiniis Sekilleri

1. Uluslararasi Ceza Hukukuna Genel Bir Bakis

Uluslararasi hukukta® devlet gorevlilerinin davranislarindan kaynakli sorumluluk
kural olarak devlete yiiklenir. Bu kuralin en 6nemli istisnasi uluslararasi suglardir.

12 Johannes Keiler, Actus Reus and Participation in European Criminal Law (1. bs, Intersentia 2012) 158.
13 Halid Ozkan, Ceza Hukukunda Azmettirme (1. bs, Adalet Yaymevi 2013) 64, 65.
14 Tokdemir (n 3) 339 vd.

15  Amerikan Hukuk Enstitiisii tarafindan hazirlanan 24.05.1962 tarihli Model Ceza Kanunu (MCK) ile Amerikan hukukunda,
Anglosakson hukuk sisteminde suga istirak kurumuna iliskin geleneksel ayirimlar terk edilmis ve faillik ve seriklik
ayirimiyla ikici istirak sistemi agikca kabul edilmistir. Mezkiir kanunun istirake iliskin hiikiimleri incelendiginde Alman
ceza hukukundaki istirak sistemine yakinlastigini sdylemek miimkiindiir. Bkz ibid 350-351. MCK metni i¢in bkz Model
Penal Code (adopted at the 1962 Annual Meeting of the American Law Institute at Washington, DC, May 24, 1962) <https://
www.legal-tools.org/doc/08d77d/pdf> Erisim Tarihi 14 Subat 2024.

16  Avusturya hukukunda suga istirak bakimindan faillik ve seriklik ayirimi yapilmamis ve suga istirak edenlerin ayni sekilde
cezalandirilacagi kabul edilmistir. Azmettirmede baglilik kurali aranmamustir, yani azmettirenin sorumlulugu asil fiilin
islenmesine bagl kilinmamustir. Bu, tekgi istirak sisteminin 6zelligidir. Ancak yardim etme bakimindan niceliksel baglilik
kurali aranarak yardim edenin sorumlulugu, failin fiilinin en azindan tesebbiis asamasina varmasi gerektigine bagh kilinmistir.
Bu da, ikici istirak sisteminin 6zelligidir. Bu yiizden, tekgi ve ikici istirak sistemlerinin temel 6zelliklerini bir arada barindiran
karma (melez) bir sistem benimsendigi soylenebilir. Bkz ibid 42—43.

17 Detayl bilgi i¢in bkz ibid 372-376.
18 Detayli bilgi bkz ibid 363-364.

19 Durmus Tezcan, M Ruhan Erdem and Murat Onok, Uluslararas: Ceza Hukuku (6 bs, Seckin Yaymcilik 2021) 506. Roma
Statiisiinde kabul edilen istirak sisteminin Tiirk ceza hukuku bakimindan degerlendirilmesi hakkinda bkz Murat Onok,
‘Uluslararas1 Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar Y6niinden
Uyumuna Dair Rapor’ (Uluslararas: Ceza Mahkemesi Koalisyonu/Almanya Biiytikel¢iligi 2010) 74.

20 “Uyulmasi zorunlu bir kurallar biitiintinii olusturmak™ ve “orgiitlenmis bir toplumsal yap1 araciligtyla bu kurallara uyulmasini
yaptirim yoluyla saglamak” uluslararasi hukukun iki temel 6zelligidir. Uluslararasi hukuk, uyulmasi zorunlu kurallar igermesi
ve bunlarin uygulanmasinin saglanmasi bakimindan uluslararast hukuk diizeni niteligine sahiptir. Bu hukuk disiplini,
“orgiitlenmesi eksik bir toplum olan uluslararasi toplumun hukuku” olmasindan dolay1 ulusal hukuk sistemlerinde var
olan her imkéna sahip degildir. Bkz Hiiseyin Pazarci, Uluslararast Hukuk Dersleri (12. bs, Turhan Kitapevi 2014) 6, 8.
Uluslararasi hukukta hukuk kurallar1 koyan tek kanun koyucu bulunmamaktadir. Bu gorev devletler tarafindan yerine
getirilir. Devletlerarasi iliskilerin diizenlendigi bu hukuk disiplininde baglica aktorler devletlerdir. Diger bir ifadeyle hukuk
kurallarini devletler belirler. Bkz Devrim Aydin, Uluslararasi Ceza Hukukunun Gelisimi’ (2002) 51 Ankara Universitesi
Hukuk Fakiiltesi Dergisi 131, 132, 133.
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Ornegin savas hukuku kurallarini ihlal eden devlet gérevlileri kisisel olarak sorumlu
tutulabilir. Uluslararasi suglarin faillerinin sucu devlet adina ve gorevleri icab1
igledikleri yoniindeki savunmalar ceza sorumlulugunu ortadan kaldirmaz. Bu suclari
yetkili iistlerin veya amirlerinin emri altinda isledikleri yoniindeki savunmalar da
onlar1 kisisel olarak sorumluluktan kurtarmaz. Ciinkii savas hukukunda savas sucu
teskil eden emre itaat kisiye reddetme hakkini vermektedir.?!

Uluslararasi ceza hukuku, uluslararas: toplumu ilgilendiren insanlia ve barisa
kars1 suglar ile savas suclari gibi en ciddi suglarla ilgilenen bir disiplindir. Hem i¢
hukuk kurallarint hem de uluslararas: hukuk kurallarini ihlal eden uluslararasi su¢lar??
islendiginde ulusal ceza hukuku ile uluslararasi ceza hukuku kurallar1 bir araya
gelebilir. Bu baglamda uluslararasi ceza hukukunun, uluslararasi suglar1 belirleme,
bu suglarin islenmesini 6nleme ve bu konuda ortaya ¢ikan yetkileri tayin etme
konusundaki kurallardan olustugunu sdylemek miimkiindiir. Bunun yaninda ulusal ceza
kanunlarinin uygulanmasindan kaynakli devletlerarasinda meydana gelen ihtilaflar:
belirleyen kurallar da bu disiplinin konusunu olusturur.?

Uluslararas1 ceza mahkemeleri, uluslararast hukukun gereksinimlerine ve
Ozglinliigiine uygun olacak sekilde ulusal ceza hukuklarindan esinlenmiglerdir. Ancak
uluslararast hukukta cezai sorumluluk bi¢cimlerinde karmagik bir yap1 mevcut olup dile
getirilen en temel endige, suglarin fiziksel olarak islenmesinden uzak duran yiiksek
rlitbeli faillerin yargilanmasini saglayan etkili yasal araglarin saglanamamasidir.?*

Uluslararasi ceza hukuku, ulusal ceza hukuklarindan ayr1 ve farkli karakterde bir
hukuk sistemi olup ceza sorumlulugu bakimidan kendine 6zgii prensipleri olan bir
disiplindir.® Uluslararasi ceza mahkemelerinin kurulug belgelerinde suga istirakin
goriintis sekilleri bu prensipler ¢ercevesinde sekillenmistir.?¢ Ceza hukukunda

21 M Yasin Aslan, ‘Uluslararasi Ceza Divani ve Kigisel Ceza Sorumlulugu’ (2007) TBB Dergisi 239, 239, 240.

22 Uluslararasi suglar, uluslararasi orf ve adet hukuku kurallar1 ya da sozlesmeler ile yasaklanmus fiilleri ifade eder. Kavram
hakkinda bkz Olgun Degirmenci, ‘Uluslararasi Ceza Hukukunda Amirin Emrini ifa Sorumlulugu’ (2012) 10 Legal Hukuk
Dergisi 60.

23 Aydin (n 20) 134. Uluslararasi ceza hukukunun tanimi ve bu disipline iliskin yaklasimlar hakkinda bkz Degirmenci (n 22)
59.

24 Iryna Marchuk, The Fundemental Concept of Crime in International Criminal Law (A Comparative Law Analaysis) (1 edn,
Springer Verlag 2014) 159, 160.

25 Uluslararasi ceza hukukunda “sahsi-kollektif karma bir sorumlulugun (a mixed system of individual-collective responsibility)”
gelistirilmesi amactyla bir kisi tarafindan islenen suglardan kaynaklanan sahsi ceza sorumlulugunun bu hukuk disiplininin
ihtiyaclart nispetinde kabul edilmesi gerektigi hakkinda bkz Kai Ambos, ‘Joint Criminal Enterprise and Command
Responsibility’ (2007) 5 Journal of International Criminal Justice 159, 183.

26 Robert Cryer and others, An Introduction to International Criminal Law and Procedure (2nd edn, Cambridge University
Press 2010) 377-378. Ornegin, emretmek (ordering) bagimsiz bir istirak formu olarak diizenlenmistir. Esasen uluslararast
suglarin ¢ogu birden fazla kisinin birlikte hareket etmesi ile islenirken, bu suglarin otorite sahibi bir kimsenin emri ile
islenmesi daha sik kargilasilan bir durumdur. Uluslararasi ceza hukukunda hemen hemen her sug bir emir gergevesinde
islenir. Eski Yugoslavya Uluslararasi Ceza Mahkemesi’nin (EYUCM) Blaskic ve Ruanda Uluslararasi Ceza Mahkemesi’nin
(RUCM) Akayesu kararlarinda emreden kisi, “sug islemeye bir baskasini ikna etmek {izere otorite sahibi oldugu mevkiini
kullanan kisi” olarak ifade edilmistir. Bkz Prosecutor v Tihomir Blaski¢ (Judgment) ICTY-95-14, T Ch I (3 March 2000),
para 601 <https://www.refworld.org/jurisprudence/caselaw/icty/2000/en/19490> Erigim Tarihi 19 Subat 2024); Prosecutor v
Jean Paul Akayesu (Judgment) ICTR-96-4, T Ch I (2 September 1998), para 483 <https://www.refworld.org/jurisprudence/
caselaw/ictr/1998/en/19275> Erigim Tarihi 19 Subat 2024) [Akayesu Case 2 September 1998].
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kabul edilen suga istirakin goriiniis sekilleri uluslararasi ceza hukukunda “sahsi
ceza sorumlulugunu doguran davranis tiirleri” veya “sahsi ceza sorumlulugu tiirleri
(modalities of individual criminal responsibility)” seklinde ifade edilmistir.”® Ceza
hukukunda igtirakten dogan sorumluluga iliskin esaslarin, uluslararasi ceza hukukunda
kargilagtirmali olarak 6nemli rol oynadigini belirtmek gerekir.?’

2. Genel Olarak Suca Istirak

Ulusal ceza hukuklarinin aksine uluslararasi ceza hukukunda haksizlig1 isleyen
asil sorumlu kisi ¢ogu zaman sug tipinin objektif unsurlarini gergeklestiren fail
degil, bu haksizligin islenmesine neden olan arka plandaki iist diizey yoneticiler ve
komutanlardir.?® Bu ylizden suca istirakin esaslari, uluslararasi ceza hukukunda bu
kisilerin ceza sorumluluguna yonelik farklilasma gostermistir. Ornegin, ulusal ceza
hukuklarinda haksizligin ger¢eklesmesine yardim eden olarak suga katki sunan bir
kimse, uluslararasi ceza hukukunda fail sifatiyla sorumlu tutulabilir.®! Bu farklilasma
temelinde gelistirilen ilkeler bitylik 6nem arz etmektedir.*

Arka planda duran ve fakat haksizligin ger¢eklesmesinde dnemli bir rol oynayan
bahsi gegen sifata sahip kisilerin ceza hukuku bakimindan hakkaniyetli bir sekilde
sorumlu tutulabilmesi i¢in planlama, komplo, miisterek su¢ girisimi ve {istiin
sorumlulugu gibi uluslararasi ceza hukukunda onemli kurumlara yer verilmistir.
Uluslararasi ceza hukukunda ulusal ceza hukuklarinda kabul edilen faillik, azmettirme
ve yardim etme gibi istirakin goriiniis sekilleri de kabul edilmistir.>* Dolayisiyla ulusal
ceza hukuklar1 ve uluslararasi ceza hukukunda kabul edilen istirakin goriiniis sekilleri
bakimindan hem farkliliklar hem de benzerlikler bulunmaktadir.*

27 Marchuk (n 24) 160; Onok, ‘Uluslararasi Ceza Divani’ni Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza
Hukuku Kurallar: Yo6niinden Uyumuna Dair Rapor’ (n 19) 50. Uluslararasi ad hoc mahkemelerin statiilerinde “sugu
planlayan, azmettiren, emreden, isleyen ve planlamaya maddi/manevi yardim eden, hazirlayan veya icra edenin sugtan
sahsi olarak sorumlu olacag:” ifade edilmistir. Bkz EYUCM Statiisti md 6 (1); RUCM Statiisii md 7 (1). Bkz The Statute of
the International Criminal Tribunal for Yugoslavia, UN Doc S/RES/808 (1993). EYUCM 'nin statiisii i¢in bkz <https://www.
icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf> Erisim Tarihi 2 Ekim 2023; The Statute of the International
Tribunal for Rwanda UN Doc S/RES/955 (1994). RUCM nin statiisii igin bkz <https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
> Erigim Tarihi 2 Ekim 2023.

28 Tezcan, Erdem and Onok (n 19) 505, 506.
29  Cryer and others (n 26) 361.

30 Uluslararasi suglarin daha ¢ok devletin iist diizey ve ordu yetkilileri tarafindan iglenmesi bu suglarin yapisinda mevcut
olan bir 6zelliktir. Bu suglarin failleri, yasadiklari iilkelerde sahip olduklari giice giivenerek “nasil olsa beni burada kimse
cezalandiramaz.” diisiincesiyle hareket edebilirler. Iste uluslararasi nitelikte daimi ve bagimsiz bir mahkemenin varlig1,
faillerdeki bu diisiincenin 6nemli 6lgiide 6niine gecebilecektir. Bkz Hakan Karakehya, ‘Uluslararasi Ceza Mahkemesi ve
Uygulanabilir Hukuk’ (2008) 57 AUHFD 133, 142 dn 33. Uluslararasi suglarin niteligi hakkinda detayh bilgi igin bkz Aydin
(n 20) 136-145.

31 Cryer and others (n 26) 361, dn 2.
32 Tezcan, Erdem and Onok (n 19) 507.
33 ibid 507.

34 Cryer and others (n 26) 362.
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Goriildigii tizere uluslararasi ceza hukukunda suga istirak 6gretisi bakimindan birgok
kurum kabul edilmistir. Ancak bu durum, ¢ogu zaman bir karisikliZa da yola agabilmektedir.
Bunun 6niine gegmek adina sanigin ceza, sorumlulugunu tespit etme bakimindan
uluslararas1 mahkemelerin “sanik i¢in en uygun sorumluluk seklini takdir etme” yetkisi
bulunmaktadir. Ornegin, EYUCM nin ilk Derece Dairesi’nin 15.3.2002 tarihli Krnojelac
ve 31.7.2003 tarihli Stakic kararlarinda samgin igledigi sugu “en iyi nitelendiren sorumluluk
tiirii” esas alinarak mahkdmiyet kararinin verilmesi gerektigi sonucuna vartlmistir.*

Tarihsel olarak bakildiginda tekgi istirak sisteminin kabul edildigi uluslararasi ceza
hukukunda, Roma Statiisiiyle, artik bireysel ceza sorumlulugunun agirligini esas alan
ve igtirak sekilleri arasindaki farkliliga dayali ikici istirak sistemine bir kay1s (egilim)
yasanmistir. Boylece uluslararasi ceza hukukunda istirak bakimindan normatif bir
yaklasimin benimsendigi sdylenebilir.*®

3. Suca istirakin Goriiniis Sekilleri

Uluslararasi ceza hukukunda, suca istirakte faillik (perpetration), yardim etme
(aiding and abetting)’’ ve misterek sug girisimi (joint criminal enterprise) seklinde
ti¢lii bir ayirim kabul edilir. Bu ayirimda ilk ikisi ulusal ceza hukuklarinda kabul
edilirken, miisterek su¢ girisimi uluslararasi ceza hukukuna 6zgii ve igtihatlarda
ortaya ¢ikan bir kurumdur. Ne Kita Avrupasi ne de Anglosakson hukuk sisteminde bu
kurumun karsiligi bulunmaktadir.®®

Uluslararast ceza hukukunda, sugun islenmesini tasarlamak seklindeki
hazirlik hareketlerinin (planlamanin) basl basina ceza sorumlulugunu gerektirip
gerektirmeyecegi meselesi tartigilmigtir.®® Statii’de kabul edilmeyen ve fakat 6nceki

35 Prosecutor v Milorad Krnojelac (Judgement) ICTY IT-97-25-T, T Ch II (15 March 2002), para 173 <https://www.refworld.
org/jurisprudence/caselaw/icty/2002/en/19276> Erigim Tarihi 16 Subat 2024. Prosecutor v Milomir Stakic (Judgement) ICTY
1T-97-24-T, T Ch 11 (31 July 2003), para 463 <https://www.refworld.org/jurisprudence/caselaw/icty/2003/en/40192> Erigim
Tarihi 16 Subat 2024. Ayrica bkz aktaranlar ibid; Tezcan, Erdem and Onok (n 19) 507; Onok, ‘Uluslararasi Ceza Divani’m
Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallart Y6niinden Uyumuna Dair Rapor’ (n 19)
56 dn 307.

36 Gal(nl11)18-19.

37 Manuel J Ventura, ‘Aiding and Abetting’, Modes of Liability in International Criminal Law (1. edn, Cambridge University
Press 2019) 173-174.

38 Tezcan, Erdem and Onok (n 19) 507.

39 ibid 516. Savas saldirisini planlama ve hazirlama, Nuremberg Uluslararasi Askeri Ceza Mahkemesi (NUACM) Statiisii md 6 (a)
ve Tokyo Uluslararasi Askeri Ceza Mahkemesi (TUACM ) Statiisti md 5 (a) hiikmiinde cezalandirilmisti. Her iki statiide de asil
suglardan herhangi birisini islemek i¢in miisterek bir plana istirak eden liderlerin, yonetenlerin, azmettirenlerin, sug ortaklarmin
ve planin gergeklesmesinde sugu isleyenlerin her birinin islenen sugtan sorumlu olacagi diizenlenmisti. Ancak bu sorumluluk,
barisa kars1 suglarla sinirlandirilmisti. Bkz Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis Powers and Charter of the International Military Tribunal, 8 August1945, 82 UNTS 279. NUACM Statiisii
icin bkz <https://ihl-databases.icrc.org/en/ihl-treaties/nuremberg-tribunal-charter-1945/article-6b> Erigim Tarihi 2 Ekim 2023;
International Military Tribunals for the Far East Special Proclamation: Establishment of an International Military Tribunal
for the Far East, 19 January 1946, TIAS No. 1589. TUACM Statiisii i¢in bkz <https://www.un.org/en/genocideprevention/
documents/atrocity-crimes/Doc.3_1946%20Toky0%20Charter.pdf> Erisim Tarihi 2 Ekim 2023. EYUCM Statiisii md 7 (1)
ve ayni sekilde RUCM Statiisti md 6 (1) hiikiimleri ¢er¢evesinde uluslararasi bir sugun iglenmesine ve planlamasina maddi ve
manevi yardim etme cezalandirilmigtir. Yardim etme ikincil dereceden bir sorumluluk sekli oldugundan, asil sugun iglenmesi
veya tesebbiis asamasinda kalmig olmasi gerekir. Bu hiikiimlere gore, planlamak temel bir suctur. Plan yapmak ve hazirhik
yapmak yeterlidir. Planlanan ve hazirlanan sugun islenmesi gerekmemektedir. Bkz Cryer and others (n 26) 382.

35
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uluslararasi ceza mahkemelerinin kurucu belgelerinde (statiilerinde) ve ictihatlarinda
kendisine yer bulan bir istirak sekli de planlamadir (planing)®.

Uluslararasi ceza mahkemelerinin igtihatlarinda planlama, Anglosakson hukuk
sisteminde kabul edilen tamamlanmamis bir sug (inchoate crime)*' sekli olarak degil,
planlanan sugun islenmesi durumunda sorumlulugun dogdugu bir istirak sekli olarak
kabul edilmistir.*?

Ad hoc (6zel/hususi) mahkemelerinin igtihatlarinda planlama tamamlanmamuisg bir
su¢ olmaktan ziyade asil sug yani plan konusu sug islendiginde istirak sorumlulugunun
dogdugu bagimsiz bir istirak sekli olarak kabul edilmistir. Bir planlayici veya iizerinde
anlasma yapilan bir sugun faili, planlama faillik sorumlulugunun daha giiclii bir sekliyle
emildigi i¢in nihayetinde sucu islemekten dolay1 sorumlu olur. Fail islenen suctan
sorumlu tutulursa sugun planlanmasindan ayrica cezalandirilmaz.*® Ayrica igtihatlarda
bir sugu islemek {izere yapilan planlama, bash bagina cezalandirilmaya layik bir fiil
olarak goriilmemis ve cezalandirilabilirlik i¢in asil sugun icrasina baglanmasi (en az
tesebbiis asamasinda kalmasi) gerektigi kabul edilmisgtir.**

Bir veya birkag kisinin hazirlik ve icra agsamalarinda sugun islenmesinin tasarlamasi
seklinde tanimlanabilen planlama; Anglosakson hukuk sisteminde tamamlanmamis
su¢ grubunda kabul edilen conspiracy’nin ve Kita Avrupasi hukuk sisteminde istirak
teorisinin 6zelliklerini tagir.

Muhtevalarinda farkliliklar olmakla birlikte, Tiirk ceza hukukunda, faillik sekilleri
olan dogrudan, miisterek* ve dolayl faillik uluslararasi ceza hukukunda da kabul
edilmektedir. Ornegin, uluslararasi ceza hukukuna 6zgii kabul edilen miisterek sug
girisimine katki sunmak faillik kapsaminda miitalaa edilmektedir. Ancak bdyle bir
olusuma katki sunan bir kimsenin hukukumuzda serik olarak sorumlu tutulabilmesi
mimkiindiir.*

40  Yapilan planin, islenecek suga 6nemli bir katki sunmasi bir etken olmalidir. Bu ger¢evede planlama iki sekilde gergeklesebilir:
“Planin icrast suretiyle bir sugun islenmesi kastiyla sug teskil eden bir davranigin tasarlanmast (fo design a criminal conduct)”
ve “icrai veya ihmali davranigin gerceklestirilmesi suretiyle bir sugun islenmesinin kuvvetle muhtemel oldugunu bilerek
56z konusu davranisi tasarlamak (substantial likelihood)”. Bkz Tezcan, Erdem and Onok (n 19) 516.

41 Anglosakson hukuk sisteminde tamamlanmamis sug i¢in kullanilan inchoate kavrami “heniiz baglamis”, “gelismemis/
olgunlagmamis”, “tamamlanmamis”, erken/onceki/6n agama™ gibi anlamlara gelir. Tegebbiis, su¢ anlagmasi ve azmettirme

sucu olmak tizere ti¢ tip tamamlanmamus sug kabul edilmektedir. Bkz Tokdemir (n 3) 343-344.

42 Bkz aktaran Marchuk (n 24) 223-224. Planlamanin objektif ve siibjektif unsurlar1 hakkinda bkz ibid 225; Cryer and others (n
26) 382. Planlama ve sug anlasmas arasindaki farklar i¢in bkz Jérome De Hemptinne, ‘Conspiracy’ in Jérome De Hemptinne,
Robert Roth and Elies Van Sliedregt (eds), Modes of Liability in International Criminal Law (1. edn, Cambridge University
Press 2019) 372.

43 Marchuk (n 24) 223-224. Planlamanin azmettirme ile farki hakkinda detayli bilgi i¢in bkz Jérome De Hemptinne, ‘Planning’
in Jérome De Hemptinne, Robert Roth and Elies Van Sliedregt (eds), Modes of Liability in International Criminal Law (1
edn, Cambridge University Press 2019) 358.

44 Tezcan, Erdem and Onok (n 19) 517.

45 EYUCM, miisterek failligi kendi ictihatlariyla uyumlu gérmemis, 6rfi hukukta bunun yeri olmadigindan hareketle kurumu
reddetmis ve onun yerine miisterek su¢ girisimi (joint criminal enterprise) kurumunu kabul etmistir. Bkz ibid 509.

46 ibid 508-509.
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Uluslararasi ceza hukukunda faillik i¢in perpetration ve commission*’ kavramlari
kullanilir.*® Faillik, tipik haksizligin bir kimse tarafindan tek bagina, bagka kisilerle
veya bir bagkasini arag olarak kullanmak suretiyle islenmesi seklinde ortaya ¢ikan bir
istirak seklidir. Diger unsurlarin (garantorliik® ve siibjektif unsurlar) olusmasi sartiyla
ihmali davranisla faillik de kabul edilmektedir.*® Ozellikle islenen fiilleri engelleme
ylikiimliliigli olan kisilerin hareketsiz kalmalar1 ve sugun islenmesini engellemeye
yonelik onlemleri almamalari durumunda (icrai bir suga) ithmali istirak giindeme
gelebilir.”!

Uluslararasi ceza hukukunda seriklik tiirleri ve muhtevasi Tiirk ceza hukukunda
seriklik tiirleri olarak kabul edilen azmettirme ve yardim etmeden farklilik arz
etmektedir. Tiirk ceza hukukunda faillik teskil etmeyen ve seriklik sekli olarak da kabul
edilmeyen miisterek sug girisimi gibi istirake iliskin bazi kurumlar kabul edilmistir.>

II. Roma Statiisii’'nde Suca Istirak

A. Genel Olarak

UCM’nin “kurucu belgesi”?® olan Roma Statiisii, 1 Temmuz 2002 tarihinde
yiirtirliige girmistir. Statii birgok devletin katildigi konferansta kabul edilmistir.>* UCM;
uluslararasi ceza hukuku ¢ercevesinde olusturulmus, devlet sorumlular: tarafindan
iglenen en agir suglar olan soykirim, insanliga karsi suglar, savas suclar1 ve saldiri
suglarina yonelik sorusturma ve kovusturma yapmak gayesi® ile uluslararasi toplum

bl

tarafindan kurulan “daimi” ve “bagimsiz’>® bir mahkemedir.’” Roma Statiisii;

47 Gal(n11)17 vd.

48 Cryer and others (n 26) 361. Her iki kavram es anlamli olarak kullanilir. Bkz Gal (n 11) 17 vd. Ulusal ceza hukuklarindaki
istirak sekillerinin uluslararasi ceza hukukuna istenilen sekilde aktarilmadigi hakkinda bkz Marchuk (n 24) 220.

49  Robert Roth, ‘Improper Omission’ in Jérome De Hemptinne, Robert Roth and Elies Van Sliedregt (eds), Modes of Liability
in International Criminal Law (1. edn, Cambridge University Press 2019) 62.

50 Tezcan, Erdem and Onok (n 19) 508.

51 Koksal Bayraktar, Vesile Sonay Evik and Giilsah Kurt, Ozel Ceza Hukuku: Uluslararast Suglar (Cilt I) (1 bs, On iki Levha
Yayincilik 2016) 60.

52 Tezcan, Erdem and Onok (n19)511.

53 Karakehya, “ulusal hukuklarla bir benzetmeye tabi tutulursa, ulusal hukukta anayasa ne ise, UCM bakimindan da Statii
biraz daha ayrintili olmak kaydiyla ayni seyi ifade etmektedir.” ifadeleriyle Statii’yii anayasal nitelikte bir belge olarak
vasiflandirmaktadir. Bkz Karakehya (n 30) 146.

54 ibid 133. Statii’niin, uluslararast hukukta gok tarafli andlasma yontemlerinden biri olup uluslararas: konferans gergevesinde
tesekkiil eden bir belge oldugu soylenebilir. Bkz Pazarci (n 20) 125.

55 UCM’nin kurulus amaglari su sekilde siralanmistir: “Diinya {izerinde hala siirmekte olan ¢atigmalara son vermek”,
“uluslararasi baris1 ve adaleti saglamak, sonraki siiregte ise bunu korumak”, “uluslararasi toplumun vicdanini yaralayan sug
faillerinin cezasiz kalmasina son vermek”, “gelecekte sug isleyecek potansiyel suglulart caydirmak”, ad hoc mahkemelerin
eksikliklerine ¢oziim olusturmak”, “ulusal mercileri harekete gegirmeye zorlamak™. Bkz Karakehya (n 30) 142-143. Ayrica
bkz Cengiz Basak, Uluslararasi Ceza Mahkemeleri ve Uluslararasi Suglar (1 bs, Turhan Kitapevi 2003) 53.

56 Bagak (n 55) 55.

57 Roma Statiisii Baslangig Béliimii (Preamble); Giinal Kursun, 101 Soruda Uluslararas: Ceza Mahkemesi (1 bs, insan
Haklar1 Giindemi Dernegi 2011) 5. Eser igin bkz <https://rightsagenda.org/wp-content/uploads/2019/01/821 _101SorudaU
CM.pdf> Erisim Tarihi 13 Mart 2023. UCM’nin kurulusunun tarihsel gelisimi hakkinda detayli bilgi i¢in bkz Karakehya
(n30) 136-141.
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uluslararasi suglar1 sorusturan ve kovusturan yargisal nitelikte yeni bir kurum
kurmamig, ayn1 zamanda uluslararasi ceza hukukuna yeni bir diizenleme (tiiziik,
statii) kazandirmistir.® Bununla birlikte Statii, dogmatik olarak uluslararast model
ceza ve ceza muhakemesinden tamamen aritilmis bir diizenleme degildir. Yine de
diizenlemeyi, ¢ok sayida devletin ceza adaleti sistemlerini Roma’daki her delegasyon
icin asag1 yukar1 kabul edilebilir olan tek bir yasal aracta birlestirme ¢abasi olarak
gérmek miimkiindir.>

Uluslararasi ceza hukukunda bir sug¢ ortaginin katkisini dogru nitelendirmek i¢in
cesitli istirak sekilleri kabul edilmis ve uluslararasi ceza mahkemelerinin igtihatlarinda
kullanilarak yorumlanmaistir. Ad hoc mahkemelerin uygulamasi, suga istirakten dogan
sorumluluk hususunda genellikle tekdiize bir seyir izlemis olsa da Statii’de yenilikg¢i
hiikiimlere yer verildigini soylemek miimkiindiir.*

Tiirkiye’nin® imzalamadigi ve onaylamadigi Roma Statiisii’nde, UCM’nin sadece
gercek kisiler izerinde yargilama yetkisine sahip oldugu acikca ifade edilmis ve sahsi
ceza sorumlulugu kabul edilmistir. Statii md 25 (2)’ye gére mahkemenin yargi yetkisi
(jurisdiction)® kapsaminda kabul edilen bir sugu isleyen kisi, Statii’ye uygun olarak
cezalandirilirken isledigi su¢ nedeniyle sahsen sorumludur.* Mahkemenin yarg: yetkisi
kapsamindaki suclari isleyenler, Statii’niin 6ngdrdiigi hiirriyeti baglayici cezalara
veya kabul edilen diger ceza ve tazminatlara sahsi olarak katlanacaklardir. Mahkeme
tarafindan hiikkmedilen cezalar, devletin ilgili fiillerden kaynakli uluslararasi hukuktaki
sorumluluklarini kaldirmaz ve Statii’niin higbir hiikkmii bu sekilde yorumlanamaz.%

Suca istirake iliskin esaslar, “Kisisel Ceza Sorumlulugu” baslikli Statii’niin 25.
maddesinde detayli olarak diizenlenmistir.®® Statii’ye gore istirak bakimindan kisisel
ceza sorumlulugu kapsamindaki fiiller; islenmis veya tesebbiis asamasinda kalmis
herhangi bir sucu tek basina veya miistereken ya da bir baskasinin yardimi ile islemek,
islenmesini tesvik etmek, ikna veya emretmek, islenmesine yardim etmek, yataklik

58 Cryer and others (n 26) 299.

59 Kai Ambos, ‘General Principles of Criminal Law in the Rome Statute’ (1999) 10 Criminal Law Forum 1, 1.

60 Marchuk (n 24) 223.

61 Tirkiye her ne kadar su an itibariyle Roma Statiisii’ne taraf olmasa da Avrupa Birligi’ne katilma hedefi ve bu birligin
iiyesi olan devletlerin Statiiye taraf oldugu goz oniinde bulunduruldugunda ilerleyen zamanlarda taraf olmasinin siirpriz
olmayacag ifade edilmistir. Ayrica 1982 Anayasasi’nin 38’inci maddesinde “Uluslararast Ceza Divanina taraf olmanin
gerektirdigi yiikiimliiliikle hari¢ olmak iizere vatandas, sug sebebiyle yabanct bir iilkeye verilemez” seklindeki hiikkiim de
bunun isaretlerindendir. 1982 Anayasasi, Kanun Num 2709, Kabul Tarihi 18.10.1982, RG 9.11.1982/17863. Bkz <https://
www.mevzuat.gov.tr/mevzuatmetin/1.5.2709.pdf> Erigim Tarihi 29 Ocak 2024. Karakehya (n 30) 141. Ayni yonde diizenleme
23.4.2016 tarih ve 6706 sayili Cezai Konularda Uluslararast Adli Isbirligi Kanunu md 11 (1) (a) bendinde yapilmistir. Cezai
Konularda Uluslararasi Adli isbirligi Kanunu, Kanun Num 6706, Kabul Tarihi 23.04.2016, RG 5.5.2016/29703 <https://
www.mevzuat.gov.tr/MevzuatMetin/1.5.6706.pdf> Erigim Tarihi 15 Haziran 2023.

62 Mahkeme’nin yargilama yetkisine iliskin devlet egemenligi (sovereignty) odakli elestirel hukuki bir inceleme igin bkz
Sercan Tokdemir, ‘The Jurisdiction of the International Criminal Court: A Critical Legal Scrutiny on the Principle of
Complementarity Adopted in the Rome Statute’ (2023) 13 Hacettepe HFD 107, 107 vd.

63 Roma Statiisii md 25 (1), (2). Ayrica bkz Ambos (n 59) 2, 7.

64 Aslan (n21) 243, 244.

65 Kisisel ceza sorumluluguna iligkin genel prensipler igin bkz Ambos (n 59) 2 vd.
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yapmak, kolaylastirmak, ara¢ temin etmek, miisterek bir amag¢ kapsaminda bir grubun
isledigi bir suga herhangi bir surette katki saglamak, soykirima acik ve dogrudan
kiskirtmak fiilleridir.®® Bu sekilde mezkir maddede ceza sorumlulugunu genisleten
hiikiimlere yer verildigi ileri stirtilmdstiir.®’

B. Suca lstirakin Goriiniis Sekilleri

Statii md 25°te “faillik” ve “suca istirakin diger sekilleri” seklinde bir ayirimla ikici
istirak sistemi benimsenmistir. Bu sekilde faillik ve seriklik ayirimi kabul edilmistir.®

Statii’de sugun islenmesinden sonra islenen istirak fiilleri cezalandirilmamastir.
Fakat sugun tamamlanmasindan sonraki istirak fiilleri, miigterek anlasma kapsaminda
ise istirak kapsaminda cezalandirilabilir. Aksi halde bu hareketler, ancak miistakil bir
su¢ (yardim ve yataklik sugu gibi) olarak diizenlenmisse cezalandirilabilir.%’

Mahkeme’nin yargi yetkisi kapsaminda kabul edilen suglara herhangi bir sekilde
istirak eden bir kimse, diger istirakcilerin sorumlulugu g6z 6niinde bulundurulmaksizin
sadece sucun islenmesine olan katkisi kadar sorumlu tutulabilir. Statii’de agikca
diizenlenmemis olsa bile bu husus, kusurluluk ve ceza sorumlulugunun sahsiligi
ilkelerinin bir sonucudur. Bu durumda, suga istirak eden her bir kimsenin sorumlulugu
suca olan gercek katkis1 temelinde bireysel olarak belirlenmelidir. Béylece serik, suca
olan kendi katkisindan sorumludur ve bu katkisi su¢un kendisine isnat edilmesini ve
kusurlulugunu belirler.”

1. Faillik (Commission)

Roma Statiisti’nde faillik commission kavrami ile ifade edilmistir.”! Commission
kavrami, bir sugu islemek, irtikdp etmek olarak tanimlanir.” Statii md 25 (3) (a)
bendinde ¢ faillik tirii kabul edilmistir.”® Faillik tek basina (as an individual),
bagkasiyla birlikte (jointly with another) veya baskasini ara¢ kullanmak suretiyle
(through another person) tipik fiilin islenmesi seklinde ifade edilmistir.”* Diger bir
ifadeyle faillik, suga fail olarak istirakin farkli goriiniis sekillerini ihtiva eden bir

66  Aslan (n 21) 243, 244. Kisisel ceza sorumlulugunun objektif ve siibjektif unsurlari i¢in bkz Ambos (n 59) 6 vd.
67 Ambos (n59) 7.

68 ibid 8 vd.

69 ibid 11.

70 ibid 11-12. TCK md 40 (1)’de suga istirakten sorumluluk i¢in kasten ve hukuka aykir1 fiilin varligi yeterli goriilmiis; sugun
islenigine istirak eden her kisinin, digerinin cezalandirilmasini 6nleyen kisisel nedenler goz 6niinde bulundurulmaksizin
kendi kusurlu fiiline gore cezalandirilacag: diizenlenmistir. Boylelikle kusur yargist baglilik kuralinin haricinde tutulmus ve
cezasizlik nedeni kendisinde bulunan kisi disindaki sug ortaklarinin sorumlulugunun devam ettigi vurgulanmak istenmistir.

71  Cryer and others (n 26) 362. Statii’de kabul edilen faillik kategorileri hakkinda daha fazla bilgi i¢in bkz William A Schabas,
An Introduction to the International Criminal Court (4th edn, Cambridge University Press 2011) 227.

72 Gal(n 1) 19.
73 ibid 20.
74 Roma Statiisii md 25 (3) (a); Cryer and others (n 26) 363; Gal (n 11) 21.
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kavram olarak kullanilmistir.” Statii’de diizenlenmese de Tiirk ceza hukukunda kabul
edilen ve fakat kanunda diizenlenmeyen yan yana failligin de faillik kategorisinde
miitalaa edilmesi gerekir.” Tiirk ceza hukukunda kabul edilen dogrudan, miisterek ve
dolayl faillik Statii’de kabul edilmistir. 7’

a. Dogrudan Faillik (Commission as An Individual)

Statii md 25 (3) (a) bendi kapsaminda dogrudan yani miistakil faillik (direct/
singular™ perpetration/commission)” kabul edilmistir. Dogrudan faillik, tipik fiilin
bir kimse tarafindan tek basina yani bireysel olarak islenmesi seklinde ifade edilmistir.*
Dogrudan fail, sugun (kanuni) tanimindaki fiili/fiilleri bizzat igleyen kisidir. Daha
dogrusu su¢un tanimindaki fail unsuruna uyan kisidir.*!

Ambos’a gore, dogrudan faillik i¢cin madde metninde kullanilan as an individual
ifadesi ceza sorumlulugunun sahsiligi ilkesinin tekrari anlamina gelmektedir. Ayrica
bu ifade, bir kimsenin kendi fiilinden dolay1 sorumlulugunun énemini yeterince
vurgulamamaktadir.®?

Tirk Ceza Kanunu (TCK)* md 37 (1)’de diizenlenen dogrudan faillige iliskin
esaslarin Statii i¢in de gegerli oldugu sdylenebilir. Dogrudan fail, hukukumuzda sugun
objektif ve siibjektif biitiin unsurlarini tek basina gergeklestiren kisi olarak tanimlanir.3

b. Miisterek Faillik (Jointly Commission/Co-perpetration)

Statii’de miisterek faillik (co-perpetration®) sugun bir baskasiyla miistereken
islenmesi (jointly with another) seklinde tanimlanmastir.3

75 Gal (n 11) 17.

76 Birlikte hareket plani olmadan tipik neticenin gergeklestirilmesinin s6z konusu oldugu yan yana failligin Alman Ceza
Kanunu’nda (ACK) da diizenlenmedigi hakkinda bkz Elvan Kegelioglu, ‘Alman Ceza Hukukunda Faillik’ (2006) TBB
Dergisi 73, 86.

77  Statii’de diizenlenen suglarin Tiirk ceza hukuku dikkate alindiginda istirak bakimindan bir 6zellik arz etmedigi hakkinda bkz
Mahmut Koca and ilhan Uziilmez, Tiirk Ceza Hukuku Ozel Hiikiimler (8. bs, Adalet Yaynevi 2022) 73; Durmus Tezcan,
Mustafa Ruhan Erdem and Murat Onok, Teorik ve Pratik Ceza Ozel Hukuku (20. bs, Segkin Yayincilik 2022) 74, 89.

78  Terje Einarsen and Joseph Rikhof, 4 Theory of Punishable Participation in Universal Crimes Terje Einarsen/Joseph Rikhof
(1. edn, Torkel Opsahl Academic EPublisher 2018) 615 vd.

79 Dogrudan failligin objektif ve siibjektif unsurlar1 hakkinda detayl bilgi i¢in bkz Gal (n 11) 23-25.
80 Detayl bilgi i¢in bkz ibid 17 vd.

81 ibid 19, 20, 24.

82 Ambos (n 59) 8.

83 Tirk Ceza Kanunu, Kanun Num 5237, Kabul Tarihi 26.09.2004, RG 12.10.2004/25611.

84 Koca and Uziilmez (n 5) 454.

85 Cryer and others (n 26) 363; Schabas (n 71) 227; Elies Van Sliedregt and Lachezar Yanev, ‘Co-Perpetration Based on
Joint Control over the Crime’ in Jérome De Hemptinne, Robert Roth and Elies Van Sliedregt (eds), Modes of Liability in
International Criminal Law (1. edn, Cambridge University Press 2019) 85.

86 Statii md 25 (3) (a). Miisterek failligin miisterek sug girisimi, yardim etme ve su¢ anlagmasi ile karsilagtirilmasi ve
aralarindaki farklar hakkinda detayl: bilgi icin bkz Van Sliedregt and Yanev (n 85) 90-94.
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Uluslararasi ceza hukukunda miisterek faillik i¢in kullanilan co-perpetration
kavraminin dar bir anlam1 vardir ve sadece tipik hareketleri birlikte gerceklestiren
kisileri ifade eder. Tipik fiil izerinde fonksiyonel hakimiyet kuran ve fakat fiili bizzat
islememesine ragmen miisterek fail olabilen bir kimse hukukumuzda miisterek fail
olarak sorumlu tutulabilirken, uluslararasi ceza hukuku bakimindan miisterek faillik
kapsaminda sorumlu tutulamayabilir. Ancak ulusal ceza hukuklarinda olmayan
miisterek su¢ girisimi sorumlulugu uluslararasi ceza hukuku bakimindan co-
perpetration kavrami kapsaminda kabul edilir.?’

Joint commision with another ifadesi dikkate alindiginda miisterek faillik
bakimindan Statii’de hukukumuzdaki esaslara benzer bir anlayisin benimsendigi
sOylenebilir.®® Tiirk ve Alman ceza hukukunda miisterek faillik i¢in kullanilan fiil
iizerinde egemenlik kurma (fiil hakimiyeti) 6l¢iitii, On Sorusturma Dairesi’nin
Lubanga davasma iligkin verdigi iddianamenin onaylanmasina dair 29.1.2007 tarihli
kararinda oldugu gibi UCM’nin ilk igtihatlarinda® yer almigtir.*

UCM’nin ilk mahkGmiyet karar1 olan Lubanga karari miisterek faillige
dayandirilmigtir. Kararda miisterek failligin siibjektif ve objektif unsurlari tespit
edilerek kurumun uygulanma kosullar1 ortaya konulmustur. Mezkir kararda miisterek
failligin objektif ve siibjektif unsurlari tespit edilmistir.”!

Miisterek faillerin her birinin fiilinin UCM 'nin yarg1 yetkisi kapsaminda diizenlenen
her bir sucun siibjektif unsurlarini karsilamasi gerekir. Miisterek failler, miisterek
iradeyle uygulayacaklari su¢ planinin sugun objektif unsurlarinin gergeklesmesiyle
neticeleneceginin bilincinde olmali ve bu plani kabul etmelidirler. Diger bir ifadeeyle,
sucu isleme yoniindeki isteklerini ortaya koymalidirlar. Miisterek faillik, misterek
faillerin miisterek su¢ planinin sugun objektif unsurlarinin gergeklesmesiyle
neticeleneceginin miistereken bilincinde olmalarini ve sugun objektif unsurlarinin
gerceklesmesi igin belirli bir kastla miisterek faillik kapsamindaki fiilleri tistlenmelerini
veya olaylarin olagan akisi igerisinde bu fiillerin sugun objektif unsurlarinin
gerceklesmesiyle neticeleneceginin bilincinde olmalarini gerektirir. Son olarak
miisterek faillerin her birisinin sug lizerinde miisterek olarak kendi kontroliinii saglayan
kosullarin bilincinde olmalar1 gerekir.*?

87 Tezcan, Erdem and Onok (n 19) 508.
88 ibid 508.

89  Prosecutor v Thomas Lubanga Dyilo (Decision on the Confirmation of Charges) ICC-01/04-01/06, Pre-T Ch I (29 January
2007), para 330 vd. Ayrica bkz aktaranlar Cryer and others (n 26) 365; Gal (n 11) 24; Van Sliedregt and Yanev (n 85) 89.

90 Bkz aktaranlar Gal (n 11) 24; Tezcan, Erdem and Onok (n 19) 508-509. Daha fazla bilgi i¢in bkz Einarsen and Rikhof (n
78) 382-384, 613614, 652.

91  Prosecutor v Thomas Lubanga Dyilo (Judgement) ICC-01/04-01/06, T Ch I (14 March 2012), para 994. Ayrica bkz aktaranlar
Cryer and others (n 26) 365; Tezcan, Erdem and Onok (n 19) 509; Van Sliedregt and Yanev (n 85) 95 vd.

92 Cryer and others (n 26) 367. Siibejktif unsurlar hakkinda detayli bilgi igin bkz Van Sliedregt and Yanev (n 85) 98-100.
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Netice itibariyle, miisterek faillerin her birisinin sugu islemeyi istemesi veya
miisterek su¢ planinin uygulanmasiyla neticenin olaylarin olagan akisi igerisinde
gerceklesebileceginin bilincinde olmalar1 gerekir. Ayrica her bir miisterek failin,
miisterek su¢ planinin uygulanmasi agisindan sugun icrasina esasli bir katki sundugunu
bilmesi gerekir.”

Miisterek failler arasinda sugun islenmesine iligskin agik veya ortiilii bir anlagmanin
veya suca iliskin misterek bir su¢ planinin olmasi gerekir.** Bu anlagma veya plan,
sugun her bir miisterek faile miisterek olarak isnat edilmesini ve bu sekilde her
birinin islenen fiilden sorumlu olmasini saglar. Statii md 25 (3) (a) bendinin metninde
kullanilan that other person ifadesinin miisterek failligin yanlis anlamlandirilmasia
yol agacagi ve bundan hareketle kurumun bagimsiz madde ile diizenlenmesi gerektigi
ileri stirilmistiir.*

Miisterek anlagma veya sug¢ planinin olaylarin olagan akisi igerisinde sugun
islenmesiyle neticelenmesi gerekir. Sugun islenmesiyle neticelenen miisterek sug
planina her bir miisterek failin “6nemli katki (essential contribution)” gerceklestirmesi
gerekir.”® Onemli katkinin Tiirk ve Alman ceza hukukunda oldugu gibi fiil iizerinde
fonksiyonel hakimiyetin tesisini saglayacak derecede esasl bir katki olarak anlasilmasi
gerekir. Katkinin sugun islenmesiyle hem zaman olmasi gerekmemektedir, yani
sucun icrasindan 6nceki asamada da bu sekilde bir katkinin sunulmasi miimkiindjir.
Bunun yaninda miisterek faillerin hepsinin su¢ mahallinde bizzat bulunmasi da
gerekmemektedir.”’

c. Dolayh Faillik (Commision Through Another Person)

Dolayl faillik, Statii’de bagkasini ara¢ kullanmak suretiyle (through another person)
tipik fiilin islenmesi seklinde ifade edilmistir (md 25 (3) (a) bendi). Dolayh faillikte
isledigi fiilin ne anlama geldigini anlamayan, yani fiilinin sonuclarini idrak edemeyen
bir kimsenin sugta kullanilmasinda oldugu gibi kusur yetenegi olmayan bir kimsenin
sugta ara¢ olarak kullanilmasi s6z konusudur. Bu sekilde ne yaptiginin farkinda
olmayan bir kimseyi sugta ara¢ olarak kullanan kisinin sugu isledigi kabul edilir.
Ceza sorumlulugu olmayan bir cocugu veya akli yetenekleri tam olmayan bir kimseyi
sugta arag olarak kullanan kisi birinci dereceden fail (principal) olarak sorumlu olur.*®

93 Tezcan, Erdem and Onok (n 19) 509.

94 Ambos (n 59) 9; Van Sliedregt and Yanev (n 85) 95-96.

95  Ambos (n 59) 9.

96 Cryer and others (n 26) 366; Van Sliedregt and Yanev (n 85) 97.

97  Cryer and others (n 26) 366; Tezcan, Erdem and Onok (n 19) 509; Michael Bohlander, Principles of German Criminal Law
(1st edn, Hart Publishing 2009) 156157, Keiler Johannes and David Roef, ‘Forms of Participation’, Comparative Concepts
of Criminal Law, (203-234), United Kingdom 2016. (2nd edn., Intersentia 2016) 243-244; Keiler (n 12) 155.

98 Cryer and others (n 26) 364.
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Dolayl faillikte, arka plandaki kisi su¢un maddi unsurunu gerceklestiren kiginin
(aracinin) iradesi lizerinde hakimiyet tesis eder ve onu sugta bir arag olarak kullanir.*
Madde metninde failin sorumlu olup olmayacaginin dnemli bir husus olmadig:
hususuna yer verilmistir. Dolayli faillikte sugta kullanilan kisi kural olarak sorumlu
degildir. Bir bagkas1 vasitasiyla veya bir baskasini sugta ara¢ olarak kullanarak sugun
islenmesi bu sonucu zaten vermektedir. Bu yiizden bu hususa ayrica vurgu yapmak
gereksiz olmustur.'®

UCM’nin igtihatlarinda “dolayli failligin bir tiiri”!*! olan ve Alman yazar Roxin
tarafindan ortaya konulan “failin arkasindaki fail (7éter hinter dem Téter/background
man)” kavrami kabul edilmistir.'” Doktrinde bu sorumluluk seklinin, dolayli faillik
ile musterek failligin kombinasyonundan olustugu ileri stirilmistiir.'”® EYUCM nin
igtihatlarinda ilk zamanlar miisterek failligin bir alt baslhig1 olarak kabul edilmisti.
Bunun yaninda bagimsiz bir istirak sekli oldugu da ileri siiriilmistiir.'*

Dogrudan failin ceza sorumlulugunun kabul edildigi hallerde de onu perde
arkasindan yonlendirmek suretiyle iradesi tizerinde hakimiyetin tesis edildigi bu durum,
Alman ceza hukukundaki Hinterman (background man)'® kavramina benzemektedir.'%
UCM’nin 1 Nolu On Sorusturma Dairesi’nin Katanga and Ngudjolo davasindaki
30.09.2008 tarihli kararinda kabul edilen dolayl failligin bu bi¢iminin en 6nemli
sekli “organizasyon tizerinde hakimiyet kurma (Organisationsherrschaft)”'"” olarak
ortaya ¢ikmaktadir. Belirtmek gerekir ki bu kavram, uluslararasi bir ceza mahkemesi
tarafindan ilk kez kullamilmistir.!® Bu sekilde igtihatlarda dolayl faillikte sadece bir
kisinin arag olarak kullanilmasi durumunda degil, ayn1 zamanda bir 6rgiitiin araci
olarak kullanilmasi (indirect perpetration through an organisation) durumunda da
dolayl failligin glindeme gelebilecegi kabul edilmistir.'”

Roxin tarafindan gelistirilen bu kurumun kosullarindan biri olan araci kisinin “ikame
edilebilirligi” 6l¢iitiine deginilmemistir. Ancak uluslararasi ceza hukukunda bunun
bir 6l¢iit olabilecegi kabul edilmektedir. Tkame edilebilir olma 6lgiitiiniin zorunlu

99  Tezcan, Erdem and Onok (n 19) 509; Gal (n 11) 22; Bohlander (n 97) 156-157.
100 Ambos (n 59) 8-9.
101 Van Sliedregt and Yanev (n 85) 110.

102 Tezcan, Erdem and Onok (n 19) 510. Istirakin bir goriiniis sekli olarak “failin arkasindaki fail” hakkinda detayli bilgi igin
bkz Muhammed Emre Tulay, Kriminelle Vereinigungen Im Deutschen Strafrecht Im Vergleich Zum Tiirkischen Strafrecht
Unter Besonderer Beriicksichtigung Der Beteiligungsdogmatik (1. Aufl, Felix) 117 vd.

103 Van Sliedregt and Yanev (n 85) 110.

104 Bkz ibid 110-111, 114.

105 Ambos (n 59) 8.

106 Cryer and others (n 26) 364.

107 Ambos (n 25) 181; Tulay (n 102) 121 vd; Van Sliedregt and Yanev (n 85) 111.

108 Prosecutor v Katanga and Ngudjolo (Judgement) ICC-01/04-01/07 OA 8, Pre-T Ch I (30 September 2008), para 496,
498. Karar metni igin bkz <https://www.legal-tools.org/doc/67a9ec/pdf> Erisim Tarihi 2 Ekim 2023. Ayrica bkz aktaranlar
Tezcan, Erdem and Onok (n 18) 510; Van Sliedregt and Yanev (n 83) 111.

109 Einarsen and Rikhof (n 78) 615 vd.
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goriilmemesinin faydasi, daha kiigiik ve hiyerarsik yapilardaki dolayl failligin daha
az resmi yapilara da uygulanabilirligini saglamaktir.''

UCM, dolayl faillige iliskin verdigi kararlarinda itaat kurallarinin kat1 olmast
nedeniyle suglarin otomatik olarak islendigi durumlarda organize ve hiyerarsik bir
gii¢ Orgiitiinli aramigtir. Mahkeme, bu 6zellikte bir 6rgiit izerinde kontrol saglayan ve
bu sekilde otomatik itaat araciligiyla hakimiyetini tesis eden kisilerin dolayli failligini
su sartlarda kabul etmektedir: Oncelikle hiyerarsik olarak organize bir grup veya
hiyerarsik bir iliski olmalidir. Grup {izerinde hakimiyetini tesis edenler yani kontroliinii
saglayanlar grubun politikalari ve uygulamalari hakkinda s6z sahibi olmalidirlar. Grup
veya hiyerarsik yap1 tizerinde hakimiyetini tesis edenler bu 6zgiin rollerinin bilincinde

olarak hareket etmelidirler.'"

Aym orgiit''? iginde grup veya hiyerarsik yapi tizerinde hakimiyet kuranlar da
kendi aralarinda miisterek fail olabilirler. Yani “dolayl miisterek faillik” (indirect co-
operpetration) de miimkiindiir.'"®* Bu sekilde UCM’nin igtihatlarinda dolayl faillik
kavrami daha genis yorumlanarak miisterek su¢ girisimi ve dolayl: faillik kurumunun
Ozelliklerini barindiran “karma bir faillik” sekli kabul edilmistir.!'* Demek ki, bir
kimsenin hem dolayli fail hem de miisterek fail olmasi miimkiindiir. Yani dolayli faillik
ile miisterek faillik ayni kiside birlesebilir. Ornegin, birbirinden bagimsiz iki drgiitiin
bir sugu miistereken isledigi bir durumda her bir 6rgiit lideri, tizerinde hakimiyet tesis
ettikleri kisilerin igledigi suclardan dolayli fail olarak, su¢un miistereken islenmesi
nedeniyle diger 6rgiit tarafindan islenen suglardan miisterek fail olarak sorumlu olur.'

d. Yan Yana Faillik (Commission Side by Side)

Birden fazla kisi, birlikte su¢ isleme karar1 olmadan “ayni1 konu iizerinde ayni
sugu ayn1 anda” islerlerse her biri yan yana (dogrudan/miistakil) fail olur. Ornegin

110 Tezcan, Erdem and Onok (n19) 510.

111 Prosecutor v Thomas Lubanga Dyilo (Decision of the Warrant for Arrest) ICC-01/04-01/06-2-tEN, T Ch I (10 February
2006), para 94-96. Kara i¢in bkz <https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2006_02234.PDF> Erisim
Tarihi 17 Subat 2024. Ayrica bkz aktaranlar ibid 510-511.

112 Tulay (n 102) 1 vd.
113 Cryer and others (n 26) 367.

114 Dolayl failligin genisletilmis bu formunun maddi ve manevi unsurlar1 hakkinda daha fazla bilgi i¢in bkz Einarsen and
Rikhof (n 78) 615 vd.

115 Tezcan, Erdem and Onok (n19)511.
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birbirinden haberi olmayan'!® A ve B’nin, ortak diismanlari olan C’yi 6ldiirmek
amactyla kurduklar1 pusu neticesinde ayni anda ates etmesi durumunda yan yana
faillik ortaya ¢ikar. Her biri dogrudan fail olur. Miisterek sug isleme karar1 olmayan
bu kisileri miisterek fail olarak kabul etmek miimkiin degildir.'"’

Ulusal ceza hukuklarinda yan yana failligin kanunlarda ayrica diizenlenmemesi
makul karsilanmaktadir. Suca istirak eden her bir fail, yalnizca kendi katkisinin neden
oldugu tipik neticeden sorumlu olur. Burada, bilerek ve isteyerek yapilan ortak bir fiilin
varligindan bahsedilemez. Yani bir kimsenin katkisinin diger bir kimseye yiikletilmesi
miimkiin degildir. Su halde yan faillikte her bir fail, miistakil fail gibi sorumlu olur
ve cezalandirilir. S6z konusu durum Tiirk ve Alman ceza hukuku i¢in de gegerlidir.

Yan yana faillik sadece kasten islenebilen su¢larda degil taksirle islenen suglarda da
goriilebilir. Hatta yan yana failligin taksirli suglarda 6zel bir ehemmiyeti vardir.!'* TCK
md 22 (5)’te bu husus, “birden fazla kisinin taksirle isledigi su¢larda, herkes kendi
kusurundan dolayt sorumlu olur. Her failin cezast kusuruna gore ayri ayri belirlenir”
seklinde ifade edilmistir. Dolayistyla taksirli bir suga istirak eden herkes dogrudan
faildir. Ancak taksirli sorumluluk sekli diizenlenmediginden taksirli suglarda yan yana
faillik Statli bakimindan bir 6zellik arz etmemektedir.

Statii’de yan yana failligin diizenlenmemesi Mahkeme’nin yargi yetkisi
kapsamindaki sug¢larm bu faillik tiiriinde islenemeyecegi anlamina gelmez. Tiirk ve
Alman ceza hukukunda oldugu gibi yan yana faillik dogrudan faillik kapsaminda
miitalaa edilebilir. Aralarinda birlikte su¢ isleme iradesi olmadigindan her birinin
sorumlulugu kendi isledigi fiile bakilarak tayin edilir.

116 Birden fazla kisinin birbirinden habersiz olarak ayni anda ayn tipik neticeyi gergeklestirmesi neredeyse imkansizdir. Ancak
bir kimsenin, “birinin hakkinda bilgi sahibi oldugu baska bir su¢ planinin kendi amaglar1” dogrultusunda kullanmasi imkan
dahilindedir. Ornegin; A, B’nin kendisini aksam karanlik ¢oktiigiinde 6ldiirmek istedigini bir sekilde dgrenir. A da, aslinda
L’yi 6ldiirmek ister. Bunun igin A, L’yi eve davet eder. L, aksam giinbatiminda eve geldiginde B tarafindan A zannedilerek
oldiriiliir. Bu olayda, A ve B birlikte hareket etmemislerdir. Yani miisterek faillikten bahsedilemez. A, B’nin sug planindan
haberdar olmustur. Ama B, A'nin bunu 6grendigini bilmemektedir. Su halde A ve B miisterek fail olamazlar. Ancak, A'nin
dolayl: faillik statiisii tartisilabilir. Ciinkii A, B’yi kiside hataya (error in persona) distirmektedir. Durum béyle olsa dahi,
hataya dayali belirli bir hakimiyet fiili hakimiyet agisindan yeterli degildir. Ciinkii fiilin islenis tarz1 ile tiim sorumluluk
halen B’dedir. Olayda azmettirmeden de bahsedilemez. Ciinkii A’nin B ile bir iletisimi olmamustir. Ayrica halihazirda B,
sug isleme kararini almis durumdadir. $u halde bu olayda yan yana faillik durumu vardir. A, rakibi oldugunu soyledigi K’y1
karanlik ¢oktiigiinde oldiirmesi igin B’yi ikna etseydi ve B, K’y1 degil de L’yi dldiirseydi; olayda azmettirme s6z konusu
olurdu. Fiili hakimiyet olmadigindan dolayl faillik de miimkiin olmazdi. Ancak olay su sekilde olsaydi: B, K’y1 6ldiirmek
i¢in karar alip pusuya yatsaydi, A da kendisine yaklasan kisinin L olmasina ragmen K oldugunu sdyleseydi ve B de K’ya
ates etseydi Alman ceza hukukunda, doktrinde, Gropp’a gore burada azmettirme, Frister’e gore ise, miisterek faillik olurdu.
Bkz aktaran Bernd Heinrich, Strafrecht Allgemeiner Teil (6. Aufl, W Kohlhammer 2019) § 33, Rn 1188. Sahista veya konuda
hatanin istirak tiirleri bakimindan etkisi i¢in bkz Muhammed Emre Tulay, Ceza Hukukunda Sahista Veya Konuda Hata
(Error in Persona Vel Obiecto) (1. bs, Adalet Yayinevi 2022) 286 vd.

117 Bohlander (n 97) 160-161; Kai Ambos and Stefanie Bock, ‘Germany’ in Alan Reed and Michael Bohlander (eds),
Participation in Crime (Domestic and Comparative Perspectives) (1st edn, Ashgate 2013) 330; Kecelioglu (n 76) 86.

118 Kegelioglu (n 76) 86.
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2. Seriklik (Complicity)

a. Genel Olarak

Statii’de istirake iligkin hiikiimlerde asli ve fer’i istirak ayrimi yapilmamistir.
Bu, istirakte esitlik sistemin kabul edildigi anlamina gelmemektedir. Bu ayrimin
yapilmamasinin nedeni; cezalarin UCM’nin yarg: yetkisi kapsaminda kabul edilen
her bir sug tipine iliskin maddede degil, genel olarak “Uygulanabilir Cezalar”
baslig altinda diizenlenen md 77’°de'"” belirlenmis olmasidir. Statii’de “Cezanin
Belirlenmesi” bashgi altinda diizenlenen md 78’de'?° cezalarin belirlenmesine iligkin
Olciitler ortaya konulmustur. Mahkeme, 6niine gelen somut olayda md 77 ve md 78
gercevesinde failin cezasini belirler. Cezanin belirlenmesi noktasinda asli ve fer’i
istirak ayirimina yer verilmesi zaten dogru olamazdi. Neticede hakim, her bir sanigin
cezasini mezkir maddeler ¢ergevesinde vicdani kanaatine gore verir. Ancak hakimin,
cezanin belirlenmesi asamasinda failin gahsi durumunu, cezanin sanigin kusurlulugu
ile orantili olmasini ve sami@in istirak derecesini dikkate almasi gerekir.'!

Kanuni tarifte tanimlanan ve fail tarafindan gerceklestirilen haksizlik nedeniyle
serikin sorumlulugu, fail ile kisisel irtibatin1 saglayan baglhilik kuralina dayanir.
Boylece faillik sifatini tasimayan kisiler de islenen haksizliktan sorumlu olur.'?* Serikin
sorumlulugunun failin fiiline baglligi, serikin cezalandirilmasinin her zaman bir
bagkasinin fiilinin varligini1 gerektirir. Diger bir ifadeyle, seriklik fiilinin haksizlik
muhtevasi asil fiilin haksizlik muhtevasina dayanir.'?

Uluslararasi ceza hukukunda suga istirakten dolay1 sorumlulugun dogmasi i¢in
sucun islenmis olmasi gerekir. Asil fiilin islenmesine bagliligi ifade eden seriklik
sorumlulugu ikinci dereceden (bagli) sorumluluk olarak kabul edilmektedir.'** Asil
fiilin islenmesinin aranmasi suga istirakte baglilik kuralinin kabul edildiginin bir
ifadesidir. Statii’de emretme ve azmettirmeye iligkin hiikiim (md 25 (3) (b)) ile yardim
etmeye iligkin hiikkiimde (md 25 (3) (c)) “islenen veya tesebbiis edilen sug” ifadesiyle
baglilik kuralina igaret edilmistir.

b. Serikligin Goriiniis Sekilleri
Statii’de “Kisisel Ceza Sorumlulugu” basligi altinda azmettirme ile emretme (md
25 (3) (b)) ve suga yardim etme (md 25 (3) (c)) serikligin goriiniis sekilleri olarak

119 Roma Statiisii md 77.
120 Roma Statiisii md 78.
121 Tezcan, Erdem and Onok (n 19) 511.

122 Koca and Uziilmez (n 5) 485; Berrin Akbulut, ‘Baglilik Kural® (2010) XIV GUHFD 167, 181182, 183; Tokdemir (n 3)
54.

123 Heinrich (n 116) § 36, Rn 1278.
124 Marchuk (n 24) 220, 222-223.
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diizenlenmistir.'?* Statti md 25 (3) (b) bendinde diizenlenen azmettirme ve emretmenin,
md 25 (3) (c) bendinde diizenlenen yardim etmeye gore daha yiiksek derecede bir
sorumlulugu gerektirdigi, yani serikligin daha kuvvetli hali oldugu kabul edilmistir.'*

Doktrinde hukuki niteligi tartigmali'?” olan miisterek sug girisimi (md 25 (3) (d))
ne failligin ne de serikligin bir goriiniis sekli olarak kabul edilmelidir. Kanaatimizce
miisterek su¢ girisimi, “istirak benzeri bir kurum” veya “karma nitelikli bir kurum”
olarak nitelendirilebilir. Faillik ve seriklige iliskin teorik esaslar ve yapilacak sistematik
bir yorum bizi sonuca gétiirmektedir. Nitekim bu kurum, Statii’niin faillik ve seriklige
iligskin hiikiimlerinde (md 25 (3) (a), (b), (c) bentleri) degil, bagimsiz bir hitkiimle (md
25 (3) (d) bendi) diizenlenmistir.

Statli md 28’de belirlenen esaslar ¢ergevesinde, astin davraniglarin1 denetlemekle
ylikiimlii olan iistlin, bu yiikiimliiliigiinii ihmal etmesi neticesinde, astin Mahkeme’nin
yargt yetkisi kapsamindaki fiilleri islemekten ne sekilde sorumlu olacaginin
belirlenmesi gerekir. Astin suglarini 6nleme yiikiimliligiind, yani denetim gorevini
ihmal eden iistiin ne dogrudan ne de miisterek fail olabilmesi miimkiindiir. Thmali
azmettirme miimkiin olmadigi i¢in {ist azmettiren de olamaz. Mezklr maddede bahsi
gecen kosullarin gergeklesmesi durumunda ist, serik (yardim eden) olarak sorumlu
tutulabilir. Konu, ceza hukukunda icrai suglara ihmali istiraki de ilgilendirdiginden
kurumun seriklik basligi altinda degil, bagimsiz bir baslik altinda incelenmesi daha
isabetli olacaktir.

(1) Azmettirme (Instigation)

Azmettirme, hi¢ su¢ isleme diisiincesi olmayan bir kimseye fiili isleme kararimi
aldirtmaktir.'?® “Belli bir sug isleme hususunda heniiz bir fikri olmayan ve dolayist ile
karar vermemis bir kiginin baskast tarafindan bir sugu islemeye karar verdirilmesi”
seklinde tanimlanabilir. Azmettirmeden dolay1 ceza sorumlulugunun dogmast,
failin ilgili sucu isleme konusunda herhangi bir diislincesinin olmamasini gerektirir.

Azmettiren, asil fiil tizerinde hakimiyetini kuramamaktadir. Azmettirme, fiil {izerinde

125 Safferling’in bu ayrimi gergevesinde Statii’de suga seriklik sekillerinin diizenlenmesi hakkinda bkz Christoph Safferling,
Internationales Strafiecht (1. Aufl, Springer Verlag 2011) § 5, kn. 82-88. Schabas’a gore, Statii md 25 (3) (b) ve md 25 (3)
(c) hiikiimlerinde laf kalabalig1 yapilmustir. Yazar, bunun nedeninin diizenlemenin taslagini hazirlayanlarim igtihat hukukunda
kullanilan kavramlara agina olmadigina dayandirmustir. Statii md 25 (3) (c) bendinde kullanilan abet kavraminin md 25 (3)
(b) bendinde kullanilan kavramlari (order, solicit, induce) kapsadigini ileri stirmiistiir. Bkz Schabas (n 71) 228.

126 Ambos (n 59) 9.

127 Hem doktrinsel hem de ilkesel olarak kurumun dayanagimnin zayif oldugu; dolayli faillik, misterek faillik ve sug orgiitiine
tiyelik kurumlarmin 6zelliklerini biinyesinde tagidigy; seriklik kategorisinde yardim etme kapsaminda degerlendirilebilecek
bazi ciiz’i katkilarm bile miisterek sug girisimi sorumlulugunu dogurabilecegi ve bu noktada istirak teorisi bakimmdan yardim
etmenin faillik kapsaminda degerlendirilmesinin hakkaniyet ve tutarliligini agiklamanin tartismaya agik oldugu; kastin
isteme unsuru bakimindan kurumun islevsiz ve gereksiz hale geldigi; kisisel ceza sorumlulugu prensibinden uzaklasildigi;
sorumlulugun isnat edilmesi bakimindan kurumun kapsaminin genis oldugu ve savcinin diger istirak kategorileri igin yeterli
delil bulamadiginda dogrudan bu kuruma basvurma tehlikesinin oldugu, nihayetinde kurumun ceza hukukunun temel
prensipleriyle bagdastirilamayacag elestirileri yapilmugtir. Elestiriler hakkinda detayli bkz Onok, Miisterek Su¢ Girisimi
(Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 170 vd.

128 Ambos and Bock (n 117) 333.
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dogrudan hakimiyet kuran faile sug islettirmeye yonelik telkin ve ikna faaliyetlerini
igeren seriklik statiisiinde bir istirak seklidir.'

Azmettirme, failde fiili isleme kararinin uyandirilmasi niteliginde ve agirliginda
olmalidir. Diger bir ifadeyle azmettirme i¢in basit telkin veya tavsiyeler yeterli
degildir. Zira azmettirmek failin sugun icra hareketlerine baslamasini saglayacak
derecede yogun ikna faaliyetinin gergeklestirilmesini gerektirir. Ancak bu sekilde, bir
kimsenin aklindan hi¢ ge¢irmedigi hukuka aykir fiili islemeye yonlendirilmesinden
bahsedilebilir.'*

Azmettirmenin esasl, failin iradesinin etkilenmesine dayanir. Diger bir ifadeyle,
azmettirme fiilinin haksizlig1, sugun islenmesine sebebiyet vermeye dayanan
bir haksizlik muhtevasina sahiptir. Bu durumda azmettiren bir bagkasinin fiiline
katilmadan sugun islenmesinde manevi miisabbip olarak sorumlu olur."' Bir kimseyi
suca azmettirmekle o kisinin zihninde psikolojik anlamda degisiklik yasanir ve bu
sekilde kiside su¢ isleme yoniindeki istek harekete gegirilmis olur. Failin harekete
geemesinde ilk ve etken sebep oldugundan azmettirene fail gibi muamelede bulunulur
ve Tiirk ceza hukukunda oldugu gibi “failin fiilinin cezasiyla” cezalandirilir (TCK
md 38).132

Failin fiili isleme kararini almasi azmettirenin eseri olmalidir. Azmettirmenin failde
fiili isleme kararinin aldirilmasinda nedensel olmasi gerekir. Bu yiizden halihazirda fiili
isleme kararini almis bir kimsenin bu fiile azmettirilmesinin artik miimkiin olmadig1
kabul edilir (omnimodo facturus).'*

Statii’de (md 25 (3) (c)) dikkate alindiginda azmettirmenin Kita Avrupasi hukuk
sisteminde suca istirak teorisi ile daha uyumlu olarak diizenlendigini séylemek
mimkiindiir.

129 Tokdemir (n 3) 50 vd.
130 ibid 51.

131 Dennis Bock, ‘Grundwissen Zur Anstiftung (§ 26 StGB)’ (2007) JA 599, 600; Koca and Uziilmez (n 5) 494-495; Tokdemir
(n3)51.

132 Tokdemir (n 3) 51, 68. Alman ceza hukukunda azmettiren, “failin cezasiyla” cezalandirilir (ACK md 26). Bkz Giinter Less,
‘Der Unrechtscharakter Der Anstiftung’ (1957) ZStW/Band 69-Heft 1 43, 43; Giinter Heine and Bettina Weifler, ‘ Anstiftung’
in Adolf Schonke and Horst Schroder (eds), Kommentar zum Strafgesetzbuch (30. Aufl, C H Beck 2019) Rn 1, 2.

Tokdemir (n 3) 238-239. Ayrica bkz Helmut Satzger, ‘Der >>omnimodo Facturus<<-Und Das, Was Man in Jedem Fall Dazu
Wissen Muss!” (2017) JURA/Heft 10 1169, 1169, 1172; Giinter Heine and Bettina WeiBer, ‘Beihilfe’ in Adolf Schonke and
Horst Schroder (eds), Kommentar zum Strafgesetzbuch (30. Aufl, C H Beck 2019) § 26, Rn 6; Ambos and Bock (n 117) 335;
Claus Roxin, Strafrecht Aligemeiner Teil, Band II: Besondere Erscheinungsformen Der Straftat (1. Aufl, C H Beck 2003) §
26, Rn 65; Klaus Geppert, ‘Die Anstiftung (§ 26 StGB)’ (1997) JURA/Heft 6 299, 304; Jiirgen Baumann and Ulrich Weber,
Strafiecht Allgemeiner Teil (9. Aufl, Gieseking 1985) 559; Giinter Stratenwerth and Lothar Kuhlen, Strafiecht Allgemeiner
Teil (Die Strafiat) (6. Aufl, Franz Vahlen 2011) AT, Rn 144; Arnd Koch and Katrin Wirth, ‘Grundfille Zur Anstiftung’ (2010)
JusS 203, 205; Christian Jager, Ezamens-Repetitorium Strafrecht Allgemeiner Teil (9. Aufl, C F Miiller 2019) § 6, Rn 257.

13

%)

48



Tokdemir / Tiirk ve Alman Ceza Hukuku Perspektifinden Roma Statiisii'niin istirake Dair Hiikiimlerinin incelenmesi

(a) Tamamlanmis Azmettirme (Completed Instigation)

EYUCM nin prompting'**, RUCM nin urging/encouraging'* kavramlari ile ifade
ettigi ve uluslararasi suglarin istirak halinde islenmesinin bir goriiniis sekli olan
azmettirme (instigation)'*®, Statii md 25 (3) (b) bendinde telkin etmek ve ikna etmek
gibi anlamlara gelen solicit ve induce kavramlariyla ifade edilmistir."*” Bu sekilde
azmettirmeye iligkin genel bir hiikkiim diizenlenmemis,'*® fakat azmettirme fiilinin
islenis sekillerine yer verilmistir.'* Statii’de sugun islenmesine bir baskasini ikna
edenlerin sorumlu olacagi belirtilmistir.'4°

Ad hoc mahkemelerin igtihatlarinda azmettirme, azmettirme fiili ile asil fiil arasinda
nedensellik bag1 kurmak suretiyle bir sugu islemeye yonelik olarak bagkasini harekete
gecirmek seklinde tanimlanmstir.'! Ornegin, EYUCM nin Blaskic'? davasinda
Yargilama Dairesi (Trial Chamber); azmettirmenin failin bir baskasinin sugu
islemesine neden olmasina dayandigini, sugun islenmesine agik bir katki faktoriiniin
azmettirmenin olmazsa olmaz sart1 oldugunu, azmettirmede sugun islenmesine neden
olmanin basl baglina yeterli olmadigini ve ayrica sugun islenmesine azmettirmenin
etkisinin ciddi bir katk: seklinde gergeklesmesi gerektigini ifade etmisgtir.'#*

134 Prompting kavrami; kiskirtmak, harekete gecirmek anlamina gelir.
135 Urging kavrami kiskirtmek/sevk etmek, encourage kavrami cesaretlendirmek anlamina gelir.

136 Instigation/Instigating, bir sugu islemeye bir baskasini kiskirtmak, harekete ge¢irmek anlamlarina gelir. Bkz Marchuk (n 24)
25-26. Instigation, bir kimsenin kendi davranislartyla bir olayin veya bir durumun gergeklesmesine sebep olmasi demektir.
Instigator kotii bir seyin gerceklesmesine sebep olan kisiye denir. Doktrinde azmettirme i¢in abetment kavramlarini kullanan
yazarlar olsa da bu kavram, daha ¢ok su¢a manevi yardimu ifade etmektedir. Kelimenin sézliik anlami hakkinda detaylh bilgi
i¢in Tokdemir (n 3) 342, 343.

137 Einarsen and Rikhof (n 78) 408-409, 619, 654. Doktrinde solicit kavrami tesvik etme olarak ¢evrilmis ve manevi istirak
sekli olarak azmettirmenin tesvik etmeyi de i¢erdigi ileri stiriilmiistiir. Buna gore, sugun islenmesinin tek nedeni olmasa bile
sugun islenmesine yonelik tesvik niteligindeki davranislar da azmettirme kapsaminda degerlendirilir. iki kavram arasinda
ayirim yapmanin miimkiin olmadiginu ileri siiren bu yaklagim nedensel bir etki suretiyle sugun islenmesine neden olundugunu
kabul etmektedir. TCK’da kullanilan “sug isleme kararini kuvvetlendirmek” bu kapsamda goriilmemektedir. Sug isleme
kararini kuvvetlendirmek ad hoc mahkemeler bakimindan maddi ve manevi yardim etme (aiding and abetting) kapsaminda
degerlendirilmistir. Bkz Tezcan, Erdem and Onok (n 19) 514. Ambos’a gére, madde metninde kullanilan induce kavrami
solicit kavramini da ihtiva edecek sekilde genis bir anlama sahip olup genis anlamda bir bagkasinin sugu islemesine neden
olan herhangi bir fiili ifade eder. Solicit ise, induce kavraminin daha gii¢lii ve daha 6zel bir anlamin1 ifade eder. Bkz Ambos
(n 59) 10. Einarsen ve Rikhof, Statii’de inducing ve incitement kavramlarinin es anlamli kullanildigini, solicit ve instigate
kavramlarinin da benzer sekilde kullanildigini ifade etmistir. Bkz Einarsen and Rikhof (n 78) 140. Kanaatimizce solicit
kavrami azmettirmeyi ifade etmektedir. Kavram, Amerikan hukukunda azmettirme sugu (solicitation) igin kullanilir. Bu
yilizden Roma Statiisii’'nde kullanilan bu kavramin azmettirme ger¢evesinde miitalaa edilmesi gerekir. Ayrica Statii md 25
(3) (b) bendi sadece emretme ve azmettirmeye 6zgii olarak diizenlenmistir. Yardim etme (c) bendinde ayrica diizenlenmistir.
Bu yiizden sistematik olarak yapilacak bir yorum da bizi bu sonucu gétiirmektedir. Dolayistyla tesvik anlaminda kullanilan
solicit kavraminin yardim etme olarak degil, azmettirme anlamina gelen tesvik olarak anlagilmasi daha makul bir yaklagim
olacaktir. Bkz Tokdemir (n 3) 344, 354.

138 Tezcan, Erdem and Onok (n19)515.

139 Ozkan (n 13) 70. RUCM, Akayesu Davasina iliskin igtihadinda azmettirmenin; bagis, s6z verme, tehdit, otoriteyi veya giicii
kétitye kullanma, entrika ve kurnazlik ile gergeklestiginde serikligi olusturacagini vurgulamistir. Kararda, azmettirmenin
bu islenis sekillerinden biriyle gerceklesmesi gerektigi, aksi takdirde asil sug islenmis olsa dahi bir baskasini sug islemek
iizere harekete gegirmenin azmettirmeyi olusturmayacag belirtilmistir. Bkz Akayesu Case (2 September 1998), para 481.
Ayrica bkz aktaran Marchuk (n 24) 226.

140 Schabas (n 71) 228.
141 Bkz aktaran Marchuk (n 24) 226.

142 Blaskié¢ Case (3 March 2000), para 207. Ayrica bkz aktaran Kirsten MF Keith, ‘The Mens Rea of Superior Responsibility
as Developed by ICTY Jurisprudence’ (2001) 14 Leiden Journal of International Law 617, 626 vd.

143 Bkz aktaran Cryer and others (n 26) 380.

[
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Statii’de kullanilan azmettirme, ad hoc mahkemelerin i¢tihatlarinda kullanilan
azmettirme kavramui ile ayni icerige sahiptir. Bununla birlikte UCM nin igtihatlarinda
azmettirmenin suga istirakin yeni gelismeye baslayan bir istirak sekli oldugu ve
ictihatlardaki durumun ad hoc mahkemelerin instigation kavramu ile ilgili yorumlarindan
uzak olup olmadiginin net olmadigi ileri siiriilmiistiir. Harun ve Digerleri davasinda'*
On Sorusturma Dairesi bu hususu su gerekgelerle ifade etmistir: Bazi1 kanitlayict
faktorler g6z oniinde bulunduruldugunda siipheli, devlet bagkani sifati ile Cancavidler i
(Militia Janjaweed) sivil halka saldirmaya azmettirmistir. Fur grubuna kars1 yapilan
konusmada Cancavidlere biiyiik miktarda para ve hiikiimetin siirekli destegi vaad

195 olayinda, LRA nin (Lord s Resistance Army-Tanrinin

edilmistir. Benzer sekilde Uganda
Direnis Ordusu) liderligini temsil eden Kony, Otti, Odhiambo ve Ongwen de dahil
olmak tizere tiim siipheliler, cok sayida insanliga kars1 su¢ ve savas sugu islenmesine
neden olmakla su¢lanmiglardir. LRA Baskani’nin ikinci Komutani olan Vincent Otti’ye
kars1 tutuklama emri, kendisini LRA’nin hedeflerinin ve stratejilerinin uygulanmasina
dogrudan miidahil oldugu iddia edilen bir komutan (emreden) olarak tanimlar. Tutuklama
formunda kullanildig sekliyle seriklik sorumlulugu ile uyumlu olan bir istirak sekli
bulunmamaktadir. Siipheli, sivil halka yonelik acimasizca davranma yo6niinde yiiriitiilen
kampanyanin uygulanmasina Kony ile uyumlu bir ¢aba i¢inde hareket ettigi kanitlanirsa
miisterek fail olarak nitelendirilebilir. Statii md 25 (3) (b) bendi temelinde suglanan tiim
stiphelilerin énemli kisiler oldugu diisiiniildiiglinde, hitkkmiin pratikte nasil yorumlanacag:
ve uygulanacaginin ag¢ikligima yonelik eksiklik bulunmaktadir. Eski igtihatlarin;
incitement, encouragement ve hatta abetting ile es anlamli imis gibi goriinen inducement
(ikna etmek) kavramini daha genis yorumlamaktan yana oldugu ileri siiriilmiigtiir.'*

Azmettirmenin sug¢un islenmesinde etkili bir katkisi olacak sekilde islenmesi
gerekir. Diger bir ifadeyle, fiilin azmettirme sonucu iglenmis olmasi gerekir.'*” Sugun
islenmesinde azmettirme fiilinin en ufak bir etkisi dahi yoksa azmettirenin serik olarak
sorumlu tutulmas1 miimkiin degildir. Bu durumda azmettirmenin fiilin islenmesindeki
nedenselliginden bahsedilemez. !4

Tiirk ve Alman ceza hukukunda oldugu gibi azmettirme i¢in aranan ¢ifte kast, Statii
bakimindan da kabul edilmektedir. Yani taksirle azmettirme miimkiin degildir. Buna
gore hem azmettirme hem de azmettirilen su¢ bakimindan azmettirenin kasten hareket
etmesi ve asil sucun azmettirme sonucu islenmesi gerekir. Azmettirenin dogrudan
kast veya olas1 kast ile hareket etmesi miimkiindiir. Azmettiren olas1 kast ile hareket
etmemisse Statii md 30 gercevesinde genel kastin varligi kanitlanmalidir. Statii’niin

144 Prosecutor v Ahmed Muhammad Harun (Warrant of Arrest) ICC-02/05-01/07-2, Pre-T Ch I (27 April 2007).
145 Prosecutor v Joseph Kony (Warrant of Arrest) ICC-02/04-01/05, Pre-T Ch I (27 September 2005), para 10, 42.
146 Bkz aktaran Marchuk (n 24) 226-227.

147 Einarsen and Rikhof (n 78) 619, 654, 408-409.

148 Coco Antonio, ‘Instigation’, Modes of Liability in International Criminal Law (1. bs, Cambridge University Press 2019)
270.

50



Tokdemir / Tiirk ve Alman Ceza Hukuku Perspektifinden Roma Statiisii'niin istirake Dair Hiikiimlerinin incelenmesi

md 25 (3) (b) bendinin yorumundan azmettirenin hem kendi fiilinin hem de asil failin
fiil ile ilgili ¢ifte kast ile hareket etmesi gerektigi sonucu ¢ikmaktadir.'*’

Alman ceza hukukunda omnimodo facturus olarak ifade edilen asil failin halihazirda
sucu isleme kararmi almis olmasi durumunda azmettirmenin miimkiin olmadig1 ve
azmettirenin artik yardim etmeden sorumlu tutulabilecegi uluslararasi ceza hukukunda
da kabul edilmektedir.'>

(b) Akim Kalmis Azmettirme/Azmettirmeye Tesebbiis
(Unsuccessful/Attempted Instigation)

Statii’de diizenlenen seriklik sekilleri bakimindan baglilik kurali kabul edilmistir.
Serikligin goriiniis sekilleri olarak diizenlenen emretmeden ve ikna etmeden dolay1 bir
kimsenin sorumlu tutulabilmesi i¢in emir ve ikna konusu sugun islenmis olmasi veya
en azindan tesebbiis asamasinda kalmig olmasi gerekir (md 25 (3) (b))."*! Bu sekilde
hem emretmeden hem de azmettirmeden dolay1 sorumlulugun dogmasi i¢in baglilik
kural1 kabul edilmistir.

Azmettirme karar1 neticesinde azmettirme fiili islenmesine ragmen failin herhangi
bir nedenle fiilin dogrudan dogruya icrasina baglamamasi seklinde ortaya ¢ikan
azmettirmenin 6zel durumuna akim kalmis azmettirme (misslungene/unsuccessful
Anstiftung) veya azmettirmeye tesebbiis (versuchte Anstiftung/attempted instigation)
denir. Asil fiilin islenmedigi bu durumda esasen islenmis bir azmettirme fiilinin
varligina ragmen failde ya sug¢ isleme karar1 olusmamis veya olugmasina ragmen
fail sugun icrasia baslamamstir. Ornegin, A tarafindan C’yi 6ldiirmeye azmettirilen
B, sucu islemek i¢in hicbir faaliyete girismez ve vazgecerse ya da yaptig: tiim
hazirliklara ragmen fiili islemezse 6ldiirmeye azmettirmeden dolayi, yani istirake
iligkin hiikiimler ¢ergevesinde cezalandirilamaz. Ciinkii hem faile hem de arka plandaki
azmettirene objektif olarak isnat edilebilecek bir asil fiil bulunmamaktadir.'> Ornekten
de anlagilacagi lizere azmettirmeye tesebbiiste icrasina baglanmis, yani islenmis bir

asil fiil bulunmamaktadir.'>3

Kasten, hukuka aykiri olarak islenmis ve en azindan
tesebbiis asamasina varmig bir asil fiil bulunmadigindan azmettirme ve asil fiil arasinda

nedensellikten de bahsedilemez.!>*

149 Marchuk (n 24) 225-226, 228. Igtihatlara dayanan ulusal ceza hukuklarinda da ifte kast aranmaktadir. Detayl1 bilgi igin
bkz ibid 225-226; Tokdemir (n 3) 358.

150 “...ilk sug isleme fikrinin ve planinin azmettiren tarafindan iiretilmesi gerekmez. Asil fail sug islemeyi diigiinmiig olabilir.
Fakat azmettirenin gii¢lii bir sekilde cesaretlendirmesi ve ikna etmesi ile son karar asil fail tarafindan halen verilebilir.
Ancak asil fail zaten sug isleme kararini vermigse, azmettirenin cesaretlendirmesi ve manevi destegi yardim etme (aiding
and abetting) olarak nitelendirilir.” Bkz Prosecutor v Naser Oric (Judgment) ICTY-IT-03-68, T Ch II (30 June 2006), para
271. <https://www.refworld.org/jurisprudence/caselaw/icty/2006/en/78025> Erisim Tarihi 19 Subat 2024.

151 Cryer and others (n 26) 379; Tezcan, Erdem and Onok (n 19) 514.
152 Tokdemir (n 3) 109.

153 ibid 94.

154 Heinrich (n 116) § 39, Rn 1364; Tokdemir (n 3) 94.
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Statii’de asil fiilin islenmemesi durumunda arka plandaki kisinin (emredenin veya
azmettirenin) sorumluluguna iliskin herhangi bir diizenleme bulunmamaktadir.'> Dolayisiyla
akim kalmig azmettirme cezalandiriimamustir. Meveut TCK’da da akim kalmig azmettirmeyi
cezalandiran herhangi bir hikkme yer verilmemistir. Ancak Alman ceza hukukunda bagh
bagina haksizlik teskil eden bu fiil genel bir hitkiimle (ACK md 30 (1))"*¢ cezalandirmaya
layik gortilmiistiir. Her ne kadar madde metninde (md 25 (3) (b)) Amerikan hukukunda
azmettirmeye tesebbiisiin cezalandirildigi azmettirme sugu i¢in kullanilan solicit kavramina
yer verilmis olsa da bu kavramla, azmettirme kapsaminda gergeklestirilen iknanin daha
giiclii ve 6zel bir sekli vurgulanmak istenmistir. Esasen madde metninde azmettirmeyi
ifade etmek adina induce kavramina yer verilmesi yeterli olurdu. Bununla birlikte solicit
kavramiyla akim kalmig azmettirmenin diizenlendigi sonucuna varilamaz.

Statii’den 0nceki uluslararasi belgelerde (TUACM Statiisii, Soykirim Sozlesmesi,
EYUCM Statiisii gibi) birbiriyle baglantili ve birbirinin icerigini yansitacak sekilde
uluslararasi ceza hukukunda kademeli bir gelisme ger¢eklesmistir. Bu, suca istirak
alaninda da gegerliydi. Ancak Statii’de, suga istirak alaninda 6rfi hukuktan farkli olarak
solicit ve inducing gibi yeni kavramlar kullanilmistir. Bu kavramlarin yerine, TUACM
ve EYUCM statiilerinde azmettirme anlaminda instigation kavrami kullanilmisti.
Dolayistyla Statii 6ncesi 6rfi hukukta da solicit, akim kalmig azmettirmeyi ifade etmek
icin kullanilmamigtir.'’

Statli’de soykirimda bulunmaya dogrudan ve aleni tahrik etmek miistakil bir su¢
olarak diizenlenmistir (md 25 (3) (b)).!*® Boylece seriklik (azmettirme, emretme,
yardim etme) i¢in kabul edilen baglilik kuralindan vazgecilmistir. Bu durumda
dogrudan ve aleni olarak soykirim sugunu islemeye tahrik eden bir kimse soykirim
sucu islenmese bile (en azindan tesebbiis asamasinda kalmasa bile) soykirim suguna
tahrikten dolay1 sorumlu olur.'’

Statii’de tahrik sadece soykirim sugu i¢in kabul edilmisken; azmettirme savas
suglari, insanliga kars1 suglar ve soykirim gibi diger uluslararasi suglar i¢in de
diizenlenmistir. Bu baglamda, tahrik sugunun sadece soykirim i¢in degil, ayn1 zamanda
diger uluslararasi suglar igin de kabul edilmesi gerektigi ileri stirtilmiistiir.'®°

155 Schabas (n 71) 228.

156 deutsches Strafgesetzbuch [in der Fassung der Bekanntmachung vom 13.11.1998 BGBI I S 3322]. ACK md 30 (1): “Her
kim, bir bagkasini bir ciiriim islemek veya bir ciirme azmettirmek igin azmettirmeye tesebbiis ederse ciirme tesebbiise iliskin
hiikiimler uyarinca cezalandirilir: Ancak cezast 49 'uncu maddenin birinci fikrast uyarinca indirilir. 23 ’iincii maddenin
tigtincii fikrast kiyasen uygulanir.” Kanun metni igin bkz Feridun Yenisey and Gottfried Plagemann, Alman Ceza Kanunu
Strafgesetzbuch (StGB) (1. bs, Beta Yayimevi 2009) 23-24.

157 Einarsen and Rikhof (n 78) 284-285.

158 ibid 623; Schabas (n 71) 229; Ambos (n 59) 13; Tezcan, Erdem and Onok (n 19) 564; Koca and Uziilmez (n 77) 73; Tezcan,
Erdem and Onok (n 77) 74-75; Dogan Soyaslan, Ceza Hukuku Ozel Hiikiimler (13. bs, Yetkin Yayinlar1 2020) 104; Tezcan,
Erdem and Onok (n 77) 75.

159 Ambos (n 59) 14.

160 Bayraktar, Evik and Kurt (n 51) 60-61; Einarsen and Rikhof (n 78) 610. Hollanda B6lge Mahkemesi, sonradan Hollanda
vatandashigina gecen 63 yasindaki Yonne Ntacyobatabara (Basebya) isimli sanik hakkinda 1.03.2013 tarihinde Ruanda’daki
olaylardan dolay1 soykirima tahrik sugundan 6 yil hapis cezasina hiikmetmistir (The Prosecutor v Yvonne Basebya,
(Judgement) District Court of The Hague Case No. 09/748004-09 (1 March 2013) <https://www.legal-tools.org/doc/3f41c2/>
Erisim Tarihi 25 Ocak 2020; ibid 435, 513.
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Soykirima tahrik sugu i¢in kamusal nitelik tagiyan bir alanda belli sayidaki kisiye
veya kitle iletisim gibi vasitalarla genel anlamda kamuya yonelik sug teskil eden bir
fiili islemeye ¢agrinin (davetin) gerceklesmesi gerekir.'®!

Soykirima tahrik sugunun objektif unsuru soykirimin islenmesine dogrudan ve
aleni olarak tahrikin gergeklesmesidir. Siibjektif unsuru failin soykirima dogrudan
ve aleni tahriki kasten islemesidir. Tahrikin dogrudan olmasi ve soykirim hareketine
yonelik cagrinin belirli olmas: gerekir. Belirsiz ve dolayli olarak gerceklesen tavsiye
niteligindeki fiiller tahrik su¢unu olusturmaz. Sucun bir unsuru olan aleniyetten
maksat kamunun muhatap alinmasidir. Aleniyet degerlendirilmesinde kisi sayisi
bir etmen olarak dikkate alinmamaktadir. Aleniyet, kamusal alandaki topluluklara
yonelik televizyon veya radyo gibi araglarla veya yazili yayinlar vasitasiyla
gergeklesebilir. 62

Soykirim kapsaminda herhangi bir fiil islenmese bile soykirima dogrudan ve
aleni tahrik cezalandirilabilir. Ayni yonde diizenleme 1948 tarihli Soykirim (Jenosid)
Sucunun Onlenmesi ve Cezalandirilmas1 Sézlesmesi (Soykirim Sozlesmesi)’nde de
bulunmaktadir (md 3 (c)).'®

Soykirima dogrudan ve aleni tahrik, azmettirmeden farklilik arz eder.'** Azmettirme
fiili dogrudan belirli bir kisi veya kisi grubuna karsi islenirken, tahrik fiili dogrudan
kamuya kars1 yani aleni olarak islenir.'®> Suga azmettirme bir istirak sekli olarak
diizenlenmis olup basli basina bir sug tipi degildir. Soykirim suguna tahrik, soykirim
sucu islenmese bile Roma Statiisii ¢cer¢evesinde cezalandirmaya layik bir fiil olarak
kabul edilmistir. Azmettirme ise uluslararasi su¢lardan birine ancak maddi bir katki
gerceklestirildiginde cezalandirilabilen bir fiildir.'%

Aleni ve dogrudan tahrikte genel anlamda kamu'®” hedef alinirken, azmettirmede
belirli bir kisi hedef alinir. Soykirima tahrik miistakil bir su¢ oldugu icin soykirim
niteligindeki bir fiile tesebbiis edilmemis olsa dahi dogrudan ve aleni olarak bu fiile bir

161 Tezcan, Erdem and Onok (n 77) 74; Tezcan, Erdem and Onok (n 19) 564. Suga tahrikin, azmettirmenin kamusal (aleni)
nitelik tagtyan 6zelligi oldugu ve aralarinda ayirim yapmanin zor oldugu hakkinda bkz Safferling (n 125) § 5, Rn 84.

162 Einarsen and Rikhof (n 78) 377-378.

163 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948, 78 UNTS 277. Madde metni
icin bkz <https://inhak.adalet.gov.tr/Resimler/Dokuman/2312020093827bm_11.pdf> Erisim Tarihi 3 Ekim 2023. Ayrica
bkz ibid 377, 610; Schabas (n 71) 229; Ambos (n 59) 13.

164 Marchuk (n 24) 226; Ambos (n 59) 13; Tokdemir (n 3) 421.
165 Ambos (n 59) 13—14; Tokdemir (n 3) 423.

166 Jérome De Hemptinne, ‘Incitement’ in Jérome De Hemptinne, Robert Roth and Elies Van Sliedregt (eds), Modes of Liability
in International Criminal Law (1. edn, Cambridge University Press 2019) 392. Soykirima tahrik ile azmettirme arasindaki
farklar igin bkz Einarsen and Rikhof (n 78) 620; Antonio (n 148) 265-266.

167 RUCM’nin Temyiz Dairesi; Medya Davasi olarak da bilinen Nahimana et al kararinda tahrikin bir kitleyi (kamuyu)
etkilemesi gerektigini ifade etmistir. Bkz Prosecutor v Nahimana et al (Judgement) ICTR-99-52-A, A Ch (28 November
2007), para 678-679 <https://www.refworld.org/jurisprudence/caselaw/ictr/2007/en/91996> Erisim Tarihi 17 Subat 2024.
Ayrica bkz aktaran Cryer and others (n 26) 380; Tezcan, Erdem and Onok (n 19) 565.
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baskasini tahrik eden kisinin cezalandirilmasi miimkiindiir.'® Azmettirmede ise baglilik
kurali arandig1 i¢in asil fiilin en azindan tesebbiis asamasina varmis olmasi gerekir.

TCK md 76’da soykirima tahrikin cezalandirilmasina iligkin herhangi bir hikkiim
bulunmadigindan bu tiir fiilleri TCK md 214’te tanimlanan su¢ islemeye tahrik
kapsaminda degerlendirmek miimkiindir.!® TCK md 214 (3)’te tahrik konusu
suclarin islenmesi halinde tahrik eden kisinin igslenen suglardan azmettiren sifatiyla
cezalandirilacagi ifade edilmistir. Statii’de her ne kadar bu yonde bir diizenleme
bulunmasa da soykirim sugu kapsaminda dogrudan ve aleni olarak tahrik edilen fiiller
islendiginde, tahrik eden kisinin soykirima azmettirmeden sorumlu tutulabilecegi kabul
edilmektedir. Ornegin A dogrudan ve aleni olacak sekilde B, C ve D kisilerini soykirim
sucu kapsaminda kabul edilen fiilleri islemeye tahrik eder ve su¢ islenir. Bu durumda
A, Statii md 25 (3) (b) kapsaminda soykirima azmettirmeden sorumlu tutulabilir.
Tahrik konusu fiilin islenmemesi durumunda ise A’nin Statii md 25 (3) (e) kapsaminda
soykirima tahrikten sorumlu tutulmasit miimkiinddr.!”

(2) Emretme (Ordering)

Statii’de (md 25 (3) (b)) azmettirmenin yaninda emretme, suca istirakin bir baska
goriinis sekli olarak diizenlenmis ve sugun islenmesi i¢in bir baskasina emir verenlerin
sorumlu olacag seklinde ifade edilmistir.'”' Boylece emretme bagimsiz bir sorumluluk
sekli olarak kabul edilmistir.!”” Azmettirme ve tahrik etme olarak kabul edilmeyen bazi
olaylar emir verme seklinde gergeklesebilir.'”

Emir veren kisinin sorumlulugu bazen dolayl faillik kapsaminda degerlendirilirse
de ulusal ceza hukuklarinda azmettirme gercevesinde ele alinmaktadir.'’* Ornegin, Rus
hukukunda emretme; bir kimsenin otoritesinin oldugu bir mevkii, bagkasini harekete
gecirmek i¢in (kiskirtmak) kotiiye kullanarak gerceklestirdigi azmettirme olarak kabul
edilir.'”® Amerikan hukukunda emretme ve azmettirme, sug¢ islemesini tavsiye etmek
ve cesaretlendirmek sekilleri ile islenen azmettirme (solicitation) sugunu olusturur.'”®

168 Tezcan, Erdem and Onok (n 19) 564; Marchuk (n 24) 226.

169 Koca and Uziilmez (n 77) 73; Tezcan, Erdem and Onok (n 77) 75; Onok, ‘Uluslararasi Ceza Divani’ni Kuran Roma Statiisii
ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor” (n 19) 74.

170 Einarsen and Rikhof (n 78) 116.
17

—

Marchuk (n 24) 22; Einarsen and Rikhof (n 78) 404-407. Venture, emretmeyi agirlastirilmis azmettirme (aggrevated
instigation) olarak nitelendirmistir. Bkz Manuel J Ventura, ‘Ordering’ (1. edn, Cambridge University Press 2019) 284.
Emretme ile azmettirme arasindaki farklar hakkinda bkz Antonio (n 148) 263. Emretmenin saf anlamda bir seriklik sekli
olmadig, tstiin sorumluluguna iliskin hiikmii (md 28) tamamlayic1 niteligi g6z 6niinde bulunduruldugunda sug islemek
icin ast1 kullanma yoluyla daha ziyade bir faillik sekli olarak miitaala edilebilecegi hakkinda bkz Ambos (n 59) 10.

172 Tezcan, Erdem and Onok (n 19) 515; Onok, ‘Uluslararasi Ceza Divani’ni Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinm
Maddi Ceza Hukuku Kurallar1 Y6niinden Uyumuna Dair Rapor” (n 19) 51.

173 Cryer and others (n 26) 380.

174 Tezcan, Erdem and Onok (n 19) 515; Onok, ‘Uluslararasi Ceza Divani’ni Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin
Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 51.

175 Marchuk (n 24) 229.
176 ibid.
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Ancak uluslararasi ceza hukukunda emretmek, miistakil ve bagimsiz bir istirak sekli
olarak diizenlenmistir. Emretmeyi azmettirmeden ayiran temel nokta, emir veren
ile alan arasindaki alt-iist iliskisidir. Emretmede emri veren ile emre uyan arasinda
astlik-tistliik seklinde bir hiyerarsi vardir. Otorite sahibi bir kimse, bu makamini bir
baskasini sug islemeye ikna etmek i¢in kullanir. Bu durum fiili olabilecegi gibi kanuna
da dayanabilir. Emrin dogrudan dogruya faile verilmesi sart degildir.'”” Emretme, bir
sucun dogrudan failine otorite sahibi bir kimse tarafindan verilen talimatlar yolu ile
gergeklesir.!”

Emrin uygulanmasi tamamen sugun islenmesine kiskirtilan kisinin (kendisine emir
verilenin) iradesine baglidir. Bir kimse bir sugun iglenmesine zorlanirsa, zorlamay1
yapan kisi emretmek suretiyle bunu yaparsa dolayli fail olarak sorumlu olur. Alman
ceza hukukunda azmettirme ile dolayli faillik arasindaki ayirim i¢in kullanilan “arka
plandaki kisinin failin iradesi lizerinde mi yoksa fiili izerinde mi hakimiyet kurdugu”
seklindeki kistas uluslararasi ceza hukukunda azmettirme ile emretme arasinda
yapilmaktadir. Su halde emretmek, failin iradesi iizerinde hakimiyet saglandigi
takdirde dolayl faillik kapsaminda kabul edilebilir.'”” Benzer sekilde, UCM On
Yargilama Dairesi (Pre-Trial Chamber), Statii md 25 (3) (b) bendindeki anlamindan
hareketle bir seriklik sekli olarak emretmeyi, bir baskasini kullanarak onu asil fail
yapip sug islemesine yol agmak suretiyle bir 6rgiit liderinin sugu iglemesi durumundan
ayrrmustir.'® 4d hoc mahkemelerin igtihatlarinda emretme, otorite sahibi bir mevkide
bulunan kimsenin bu mevkii kullanarak bir kimsenin sug¢ islemesine neden olmasi
seklinde tanimlanmigtir.'®!

Uluslararasi suglarin otorite sahibi bir kimsenin emri ile islenmesi siklikla
gerceklesen bir durumdur. Savas suclart ile ilgili yargilamalarda ortaya ¢iktig gibi
hemen hemen her sug bir emir ¢er¢evesinde islenir. UCM ve ad hoc mahkemelerin
statiilerinde emretmek ayr1 bir cezai sorumluluk sekli olarak miistakil bir sug tipi
gergevesinde kabul edilmistir.'® Bu sug tipinde emreden kisi, EYUCM nin Blaskic
kararinda ve RUCM’un Akayesu kararlarinda “su¢ islemeye bir baskasini ikna etmek

lizere otorite sahibi oldugu mevkiini kullanan kisi” olarak tanimlanmustir.'s3

177 Tezcan, Erdem and Onok (n 19) 515.
178 Marchuk (n 24) 229.

179 Bkz aktaran ibid 229-230. Emretme ile dolayl faillik arasindaki iligki hakkinda detayl bilgi i¢in bkz Safferling (n 125) §
5,Rn 83.

180 Katanga and Ngudjolo Case (30 September 2008), para 517.

181 Blaski¢ Case (3 March 2000), para 601; Akayesu Case (2 September 1998), para 483.
182 Cryer and others (n 26) 378.

183 Blaskic¢ Case (3 March 2000), para 601; Akayesu Case (2 September 1998), para 483.

>3

55



Public and Private International Law Bulletin

Emretmek ti¢ unsurdan olusur: Altlik-iistliik iliskisinin (otorite konumunun'®*)
varligi, emrin verilmesi ve ilgili maddi unsur.'®

Emretmeden dolay1 sorumlulugun dogmasi igin objektif ve siibjektif unsurlarin
gergeklesmesi gerekir.'8¢ Emretmenin objektif unsuru, bir kimseye su¢ islemesi
i¢in talimat vermek suretiyle kendi sahip oldugu otoriteyi kotiiye kullanmasidir.
Astlarinin, kendi fiillerinin hukuki olmasini saglamakta basarisiz olmasi vasitasiyla
sugun islenmesini emreden bir {ist (amir), boylelikle mevkiinin verdigi otoriteyi kétilye
kullanmis olur. Emir agikca veya ortiilii verilebilir. Otoriteyi kullanan kisinin cezai
sorumlulugu i¢in emrin ne yasal olmasi ne de kisisel veya dogrudan verilmis olmasi
gerekir. Emri veren ile emri yerine getiren (dogrudan fail) arasinda resmi diizeyde
altlik-tistliik iligkisinin olmasi da gerekmez. Emredenin sugun islenmesini emretmede
fiili veya hukuki olarak otorite sahibi olmasi ve otoritenin mantiksal olarak agiklanmasi
yeterlidir. Emretme ve sucun fiziksel olarak (bizzat) islenmesi arasinda nedensellik
baginin olmasi bu tarz bir sorumlulugun maddi unsurunun bir pargasidir.'®’

Emretmenin siibjektif unsuru kasttir. Emir verenin kast ile hareket etmesi gerekir.
Kastin dogrudan veya olasi kast olmas1 miimkiindiir.'®® Emrin ifas1 kapsaminda sugun

islenmesinin emir veren agisindan 6nemli 6l¢tide muhtemel addedilmesi yeterlidir.'®

Azmettirmede oldugu gibi emretmede de sugun islenmesinde etkili olacak sekilde
maddi ve dogrudan bir katkinin gerceklestirilmesi ve emir konusu fiil ile emir arasinda
nedensellik baginin olmasi gerekir. Diger bir ifadeyle, sug bir emir sonucu iglenmelidir.'*
Emretmede bir ast-iist iligkisi gerekmekte ve astin ikna edilmesiyle veya zorlanmasiyla
sug islettirilmektedir.'”' Arka plandaki kisi faili ikna ederek veya zorlayarak sugun
islenmesi talimatim1 verdiginde azmettirmenin sartlar1 gergeklesir.!*?

Statli md 25 (3) (b) bendinde emretme ikinci dereceden (bagli) sorumluluk sekli
olarak kabul edilmistir. Clinkii emretmeden dolay1 bir kimsenin sorumlu tutulmasinin

184 Onok, ‘Uluslararasi Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar
Yoniinden Uyumuna Dair Rapor’ (n 19) 50.

185 Bkz aktaran Cryer and others (n 26) 378.

186 Emretmenin objektif ve siibjektif unsurlari hakkinda detayli bilgi igin bkz ibid 380; Marchuk (n 24) 22; Einarsen and Rikhof
(n78) 619, 653; Safferling (n 125) § 5, Rn 83.

187 Marchuk (n 24) 22.

188 ibid. EYUCM’ye gore, emretmeden farkli olarak azmettirmenin uygulanmasinda fiilin islenmesi olasiligmin bilincinde
olma ile icrai veya ihmali bir sugu iglemeye bir kimseyi azmettirenin sorumlu olmast i¢in siibjektif unsurun gergeklesmesi
gerekir. Boyle bir farkindalik ile azmettirme kabul edilebilir. Azmettirenin ilgili sugun islenmesinde de kastinin olmasi
gerekir. Bkz Prosecutor v Dario Kordic and Mario Cerkez (Judgement) ICTY-95-14/2, A Ch (17 December 2004), para
32 <https://www.icty.org/x/cases/kordic_cerkez/acjug/en/cer-aj041217e.pdf> Erisim Tarihi 19 Subat 2024; Oric Case (30
June 2006), para 279.

189 Tezcan, Erdem and Onok (n 19) 515.

190 Einarsen and Rikhof (n 78) 406—407; Tezcan, Erdem and Onok (n 19) 515.
191 Safferling (n 125) § 5, Rn 83.

192 J Ventura (n 171) 289-290.

—_
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sart1 emir konusu sugun islenmesi veya en azindan tesebbiis asamasinda kalmasidir.'*
EYUCM ve RUCM de emretmeyi ayn1 minvalde degerlendirmistir. Emretmeden
dolay1 sorumlulugun dogmasi bakimindan sugun islenmesinin gerekli olup olmadigi
tartismalidir. Ikinci Diinya Savasi’ndan sonra von Falkenhorst'* olayinda oldugu gibi
emri veren kisi uygulanmayan emirlerinden dolay: sorumlu tutulurdu. Emretmeyi
bu sekilde diizenlemenin su avantaji olabilir. Emir konusu su¢ islenmedikg¢e veya
tesebbiis asamasinda kalmadik¢a emredenin sorumlu tutulmamasiyla verilen emirlerin
cezalandirilmasinin 6niine gegilmis olurdu. '

Herhangi bir maddi (icrai) veya ihmali fiil islemeden “sirf su¢ mahallinde bulunuyor
olmak” istirak olarak kabul edilmemektedir. Ancak yasal gorevi olan bir kimse,
hiyerarsik iist olma pozisyonundan dolay1 miidahale etmek i¢in istirak anlamina
gelen higbir aleni fiil islemeksizin su¢ mahallinde bulunur ve miidahalesi basarisiz
olursa faili cesaretlendirmekten veya tahrik etmeden sorumlu tutulabilir. Bununla
birlikte, emredenler veya iist konumundaki diger kisiler ile ilgili 6zel hiikiim bir tarafa
birakilirsa Statii’de fiilin islenmesindeki basarisizliktan kaynakli bir sorumluluk sekli
diizenlenmemistir.'*®

(3) Maddi ve Manevi Yardim Etme (4iding and Abetting)

Tirk ve Alman ceza hukukunda oldugu gibi ikici istirak sistemini kabul eden
tilkelerde seriklik statiisiinde kabul edilen bir istirak sekli de yardim etmedir.'”’ Bir
bagkasi tarafindan kasten islenen bir suca kasten destekte bulunmaya yardim etme
denir. Yardim mahiyetini tagiyan fiillerle sugun islenisine istirak eden kisiler yardim
eden olarak sorumlu olur. Yardim eden, asil fiilin islenmesini tesvik etmek veya
kolaylagtirmak suretiyle faile destek olur. Ceza hukukunda faillik ve azmettirme diginda
sucun iglenmesine yapilan her tirlii katki yardim etme kapsaminda degerlendirilir.'*®

Yardim etmeden dolay1 sorumlulugun dogmasi igin gerceklestirilen katkinin ilgili
su¢ tipinde tanimlanan neticenin ger¢ceklesmesinde nedensel olmasi gerekir. Yardim
etmenin sug tipinde tanimlanan fiilin iglenmesini miimkiin kilmasi, kolaylastirmast,
yogunlagtirmasi ve garantiye almasi yeterlidir.'”

193 Onok, ‘Uluslararas1 Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar
Yoniinden Uyumuna Dair Rapor” (n 19) 51.

194 Bilgi i¢in bkz <https://en.wikipedia.org/wiki/Nikolaus_von_Falkenhorst> Erisim Tarihi 17 Subat 2024.
195 Bkz aktaran Cryer and others (n 26) 379.

196 Schabas (n 71) 228. Hiyerarsik olarak iist konumunda olan bir kimsenin soykirim sugunu isleyenleri sessiz kalmak suretiyle
tesvik etmesine ragmen, statiisiiniin 6nemsiz ve siibjektif unsur bakimindan aranan asgari esigin altinda olmasi nedeniyle
islenen sugun insanliga karsi sug olarak nitelendirilecegi neticesine varilmistir. Bkz Basak (n 55) 79-80.

197 Rudolf Rengier, Strafiecht Allgemeiner Teil (11. Aufl, C H Beck 2019) § 27 Rn 81 vd; Muhammed Demirel, ‘Alman
Hukukuyla Karsilastirmali Yardim Etme Hareketleri’ (2017) 5 Ceza Hukuku ve Kriminoloji Dergisi 119, 119; Tokdemir (n
3) 69.

198 Koca and Uziilmez (n 5) 506; Tokdemir (n 3) 69-70.
199 Rengier (n 197) § 27 Rn 82; Tokdemir (n 3) 70.
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Yardim etmede kasten, hukuka aykir1 olarak islenen ve en azindan tesebbiis
asamasina varmig bir fiilin islenmesi yardim edenin sorumlu olmasi i¢in gerekli ve
yeterlidir. Demek ki, azmettirmede oldugu gibi yardim etmede de baglilik kurali

aranmaktadir.”

Ceza hukukunda yardim etme maddi ve/veya manevi sekillerde gergeklesebilir.?!
Statii md 25 (3) (c¢) bendinde maddi ve manevi yardim etme (aiding and abetting/
encouring®?)** diizenlenmistir.** Sugun iglenmesini kolaylagtirmak amaciyla maddi
ve manevi yardimda bulunmasi veya sucun islenmesi i¢in gerekli araglar1 temin etmek
dahil olmak {izere su¢un islenmesine (tamamlanmasina) veya islenmesine tesebbiis
edilmesine yardimci olmasi halinde kisinin yardim eden olarak sorumlu olacag: ifade
edilmistir.?® Yardim etme, serikligin daha hafif hali olarak kabul edilir.?%

Doktrinde, Statii’de, sadece TCK’daki (md 39 (2)) fer’i maddi istirak (maddi yardim)
tiirlerine karsilik gelen durumlarin diizenlendigi ileri stiriilmiistiir.>” Kanaatimizce
Statli’nlin mezk{r hitkkmiinde kullanilan aiding ve abetting kavramlart maddi ve manevi
yardim etmeyi ifade etmekte olup sadece maddi yardima yer verilmemistir. Kavramlar,
maddi ve manevi yardim kapsamindaki tiim yardim tiirlerini ihtiva etmektedir. Her ne

200 J Ventura (n 37) 228; Tokdemir (n 3) 71.

201 Vesile Sonay Evik, Su¢a Istirakte Yardim Edenin Ceza Sorumlulugu (2. bs., On iki Levha Yayincilik 2011) 217 vd; Tokdemir
(n3)71.

202 Cryer and others (n 26) 374.

203 ingiliz hukukunda 1861 tarihli The Accessories and Abettors Act’de ikinci dereceden/seriklik sorumlulugu tiirleri olarak
“aiding (yardim etme), abetting (cesaretlendirme), counsel (sug islemek igin danismanlik yapmak) ve procure (sugun
islenmesine sebep olmak)” diizenlenmistir. Ancak igtihatlarda genellikle bu sorumluluk tiirleri arasindaki anlamsal
farklar gozetilmemistir. Genel olarak abetting sugun islenmesinde sug isleyene cesaret vermek [manevi yardim] anlamina
gelirken, aiding sugun islenmesi aninda asil fiile yardim etme [maddi yardim] anlamina gelir. Amerikan hukukunda, sugun
islenmesinde asil faile kasten yardim eden veya onu cesaretlendiren serikin siibjektif unsur (mens rea) kapsaminda hareket
etmesi durumunda, suga yardim etme veya cesaretlendirmeden bahsedilir. Asil fail tarafindan islenen sug ve ona yardim
veya cesaret verme durumlaridaki sug ortakliginda siibjektif unsur derecesinin ne oldugu konusunda bir kafa karigikligt
bulunmaktadir. EYUCM, abetting kavramini “bir serik olarak sugun iglenmesini kolaylastirmak (facilitating the commission
of an act)”; aiding kavramini “birine yardime1 olma (giving assistance to someone)” seklinde ifade etmistir. Bu iki kavram
arasindaki anlamsal farkliliklar igtihatlarda ihmal edilmistir. EYUCM nin gelismis igtihatlarinda, “aiding ve abetting”
ifadesi, “sucun iglenmesinde maddi bir etkiye sahip olmak iizere yardim etmeye, cesaretlendirmeye veya moral olarak destek
vermeye yonelik maddi ve manevi olarak yardim edenin (aider and abettor) isledigi belirli fiiller” seklinde kullanilmistir.
Bkz Marchuk (n 24) 230. Uluslararas ceza hukukunda genellikle iki kavramin birlikte kullanildigi hakkinda bkz aktaran
J Ventura (n 37) 174. Ceza hukukunda kavramin Alman ceza hukukunda azmettirme i¢in kullanilan Anstiftung kavramimi
karsilamadigi, bu kavramin daha ¢ok manevi yardim sekillerinden biri olan suga tesvik etmeyi karsiladigi hakkinda bkz
Constanting Rehaag, Prinzipien von Tdterschaft Und Teilnahme in Europdischer Rechtstradition (Duncker & Humblot
2009) 347. Alman ceza hukukunda azmettiren (4nsftifter), kasti ve hukuka aykir1 bir fiilin islenmesine bir baskasini kasten
ikna eden kisi seklinde tanimlanir. Bkz Satzger (n 133) 1169; Marchuk (n 24) 225; Tokdemir (n 3) 52.

204 Schabas (n 71) 228. Roma Statiisii’nde diizenlenen maddi ve manevi yardim etme, son donemlerde en ¢ok tartisilan ve
inceleme konusu yapilan istirak sekillerindendir. Bkz J Ventura (n 37) 174. Maddi ve manevi yardim etmenin Roma
Statiisii’nde nasil diizenlendigi ile ilgili bkz Marchuk (n 24) 231, 232-233. Roma Statiisii 25 (3) (c); Anna Olofsson, ‘Aiding
and Abetting International Crimes-In the Light of International Legal Pluralism’ (Stockholm University, Faculty of Law,
Department of Law 2016) 41 vd <https://www.diva-portal.org/smash/get/diva2:968082/FULLTEXTO1.pdf> accessed 15
April 2023.

205 Yardim etmenin objektif ve siibjektif unsurlari hakkinda bkz Safferling (n 125) § 5, Rn 84; Einarsen and Rikhof (n 78)
410415, 620-622, 654; Cryer and others (n 26) 375-376; J Ventura (n 37) 176 vd. Yardim etme ile su¢ anlagsmasi arasindaki
farklar i¢in bkz De Hemptinne, ‘Conspiracy’ (n 42) 372; J Ventura (n 37) 182. Yardim etmenin diger istirak sekilleri ile
iliskisi ve farklar1 hakkinda detayh bilgi i¢in bkz ibid 178 vd.

206 Ambos (n 59) 10. Azmettirmenin yardim etmeye gore serikligin daha kuvvetli hali oldugu hakkinda bkz Tokdemir (n 3) 53.
207 Tezcan, Erdem and Onok (n19)515.
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kadar abetting kavramimin sugu islemeye tesvik etmeyi ifade ettigi sdylenebilirse de
kavramin biitiin manevi yardim tiirlerini ihtiva ettigini kabul etmek gerekir. TCK’daki
maddi yardim tiirleri olan sugun icrasini kolaylastirma ve fiilin islenmesinde kullanilan
araclar1 saglamak aiding; manevi yardim tiirleri olan sug islemeye tesvik etmek, su¢
isleme kararmi kuvvetlendirmek, sucun islenmesinden sonra yardimda bulunacagin
vaat etmek ve sucun nasil islenecegi hususunda yol gostermek tiirlerinin abetting
kavrami kapsaminda miitalaa edilmesi gerekir. Diger bir ifadeyle, yardim etmeye
iliskin Statti’deki hitkmii (md 25 (3) (¢)) maddi yardim etmeyle sinirlandirmamak
gerekir.

Statii’de azmettirmede oldugu gibi yardim etmede de baglilik kurali kabul edilmistir.
Statii md 25 (3) (c) bendinde, “islenmesine tesebbiis edilmesine yardimci olmasit”
ifadesinde baglilik kuralina ve bu sekilde yardim eden kisinin cezalandirilabilmesi
icin asil fiilin en azindan tesebbiis asamasinda kalmasi gerektigine vurgu
yapilmistir.?®® Dolayisiyla baglilik kuralindan dolay1 akim kalmis yardim etme
Statii’de cezalandirilmamistir. Asil fiilin icrasi baglamadigi siirece hazirlik hareketleri
asamasinda kalan yardim niteligindeki suca katkilarin, yardim etme tesebbiis
asamasinda kaldigindan (yardim etmeye tesebbiisten) bahisle cezalandirilamaz.

Maddi ve manevi yardim etmede objektif unsur i¢in serikin sugun islenmesinde
etkili (etkin) bir maddi yardim ve manevi yardim veya moral destek saglamasi
gerekir.”” Kagmalarimi engellemek amaciyla magdurlarin yaninda silahli olarak
beklemek, faile silah tedarik etmek, faili su¢ mahalline gotiirmek, faile dldiiriilecek
sahislari isaret etmek gibi davraniglar bu kapsamda kabul edilebilir.?'® Verilen 6rnek
fiillerden birincisinin ve sonuncunun TCK ve Statii bakimindan somut olayin sartlar1
gercevesinde miisterek faillik kapsaminda degerlendirilmesi miimkiindiir.*!!

Maddi ve manevi yardim etme bir su¢un planlamasina, hazirlanmasina veya
islenmesine yonelik saglanmis olabilir. Yardim; asil sucun iglenmesinden dnce,
islenmesi esnasinda, iglendikten sonra veya asil su¢ yerinden cografik olarak uzak bir
yerde gergeklesebilir. Eger sug islendikten sonra boyle bir yardim saglanirsa sugun
islenmesine yardim saglayan kisi ile fail arasinda 6nceden bir anlagmanin saglanmis
olmasi gerekir. Suga yardim etme, yardim eden kiginin zaman ve yer olarak gergekten
sucun iglendigi yerde olup olmadig1 6nemsenmeden dogrudan veya araci vasitasi ile

208 Maddi ve manevi yardim etmede serik olarak yardim edenin sorumlulugu hakkinda iki temel teori kabul edilir. Birincisi
birinci dereceden sorumluluk/tiiretilmemis sorumluluk (non-derivative theory), digeri ikincil dereceden sorumluluk/
tiiretilmis sorumluluk (derivative theory). 11ki yardim edenin fiiline dayanirken, digeri asil fiile dayanir. {lkinde yardim
etmekle aslinda yardim eden kendi sugunu yani yardim etme sugunu islemis olur. Ikincisinde fail sugu islemedikge yardim
eden sorumlu tutulamaz. Yardim etme, bash basina bir sug tipi olarak kabul edilmemektedir. Yardim edenin sorumlulugu
failin isledigi haksizliga dayanir. Gerek Anglosakson gerekse Kita Avrupasi hukuk sisteminde baskin goriis ikinci teoriden
yanadir. Bkz Flavio Noto, Secondary Liability in International Criminal Law- A Study on Aiding and Abetting or Otherwise
Assisting the Commission of International Crimes (1 edn, Dike Publishers 2013) 3; Olofsson (n 204) 28.

209 J Ventura (n 37) 177.
210 Cryer and others (n 26) 375.
211 Tezcan, Erdem and Onok (n 19) 513.
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saglanabilir. Yardim etmenin icrai bir fiil ile ger¢eklestirilmesi gerekmez. IThmali bir
fiil islemek suretiyle de yardim etme saglanabilir. Miidahalede bulunmaksizin sirf
su¢ mahallinde bulunmus olmak tek bagia yardim fiili teskil etmez. Fakat bu durum,
ortiilii olarak sugun islenmesinde cesaretlendirme kapsaminda miitalaa edilebilir. Aynen
bunun gibi isledigi su¢lardan dolay1 astin cezalandirilmasini saglamada iistiin basaril
olamamasi ilerde iglenecek suglarin islenmesine yardim etme seklinde gergeklesebilir.
Yardim etmenin ihmali olarak gergeklestigini ispat etmek i¢in ihmalin, daha az
muhtemel bir su¢ anlaminda etkin bir katkinin oldugunun ortaya konulmasi gerekir.
Bunun yaninda, yardim edenin sugun islenmesinin muhtemel oldugunu ve yardim
etme fiilinin thmali oldugunu bilmesi gerekir. Yardim etmenin siibjektif unsuru, yardim
eden kisinin faile yardim ettigini bilmesidir. Bilme, tiim kosullarin yorumlanmasini
gerektirir. Yardim edenin, failin suga yonelik kastini bilmesine ragmen, fail ile ayni
kast1 paylagmasi1 gerekmemektedir. Bu tarz seriklik sorumlulugunda siibjektif unsur
serikin sucun islenmesine sagladigi yardim fiilini bilmesine dayanir. Failin, yardim
eden tarafindan gergeklestirilen yardimi biliyor olmasi da gerekmez.?'?

Azmettirmede oldugu gibi yardim etmede de ¢ifte kast aranmaktadir. Yardim
edenin kastinin hem kendi fiiline hem de failin fiiline yonelik olmas1 gerekir. Diger bir

ifadeyle, yardim eden, bir baskasinin isledigini bildigi suga bilerek yardim etmelidir.?"?

Statii’de yardim etme ad hoc mahkemelerin anlayisindan farkli diizenlenmistir. Bu
farkliliklardan birincisi yardim etmeden dolayi ceza sorumlulugunun dogmasi i¢in
“yardim edenin sugun islenmesini kolaylagtirma amacini tasimasi (for the purpose
of facilitating)”*'* gerekir.*'> Diger bir ifadeyle kast diginda ayrica “amag¢ unsurunun”
gergeklesmesi gerekir. Amag unsuru siibjektif unsur bakimindan 6zel siibjektif bir
gereklilige isaret etmektedir. Ayrica bu unsur Amerikan Hukuk Enstitiisii tarafindan
yapilan MCK’dan esinlenilerek kabul edilen bir unsurdur. MCK’da amag¢ unsuru

azmettirme ve emretme i¢in kabul edilmemistir.?'¢

212 Marchuk (n 24) 231-232. Ayrica bkz J Ventura (n 37) 185-186, 188-190, 233; Cryer and others (n 26) 376; Tezcan, Erdem
and Onok (n 19) 513.

213 J Ventura (n 37) 214.

214 Bu unsurdan hareketle seriklik i¢in asgari gerekliligin ne olacagi sorusu giindeme gelebilir. Bu noktada denilebilir ki, Statii
uluslararasi ictihatlarla uyumlu hareket etmistir. Ancak serikligin asgari gereklikleri konusunda gerek igtihatlar gerekse
doktrin bakimindan iizerinde galisilmaya ve gok daha somut ilkelerin ortaya konulmasina ihtiyag vardir. Kisacasi, uluslararasi
suglara serikligin tiim tiirleri bakimindan heniiz bir esik belirlenmis degildir. Bkz Ambos (n 59) 10, 11.

J Ventura (n 37) 178, 213.

216 Ambos (n 59) 10.

8]
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EYUCM?!"” ve RUCM bakimindan ise gergeklestirilen yardimin asil fiile katki
saglayacaginin bilinmesi (knowledge) yeterli olup yardimin fiilin islenmesini
kolaylastirma amactyla yapilmasi gerekmemektedir. Dolayisiyla, yardim etmede amag
unsuru aranmamistir. Tam anlamiyla hangi sugun islenecegini bilmek gerekmemekte,
belirli ve somut olarak islenmesi 6ngoriilen suglardan herhangi birinin islenecegi
konusundaki bilgi yeterli kabul edilmektedir. Statii’de ise yardim edenin failin sug teskil
eden davraniga girisme riskinin bilincinde olmasi yeterli kabul edilmistir. Doktrinde,
yardim etmenin siibjektif unsuru bakimmdan amag¢ unsurunun asir1 bir gereklilik oldugu
ileri siiriilmiistiir. Ornegin, kar amaciyla ve fakat sugun islenmesinde kullanilacagint
bildigi silahlar1 satan bir kimsenin yardim etmeden cezalandirilmasi miimkiin degildir.>'®

Statii’de, yardim etme bakimindan katkinin dnemli olmasi (substantial contribution)
hususuna isaret edilmemistir. Yani su¢a yardim etme bakimindan gergeklestirilen
katkinin 6nemli olup olmamast hususuna ehemmiyet verilmemistir.?!° Bununla
birlikte, UCM’nin ictihatlarinda yapilan katkmin énemli oldugu kosulu, On Sorusturma
Dairesi’nin 16.12.2011 tarihli Mbarushimana kararinda aranmistir. Buna gore
yardim etme hareketi, sugun islenmesiyle hukuksal degerlerin ihlali a¢isindan bir
riske (tehlikeye) yol agmali ve bu riski arttirmalidir. Ayrica gergeklesen riskin, sugun

islenmesi bakimimdan nedensel olmasi gerekir.??

3. Miisterek Su¢ Girisimi (Joint Criminal Enterprise)

a. Genel Olarak

Miisterek sug girisiminde (joint criminal enterprise) sug teskil eden misterek bir
amaci gerceklestirme dogrultusunda bir araya gelen ve bu amag i¢in farkli nitelikte
katki gerceklestirenlerin tiimii fail olarak sorumlu tutulabilmektir.??! Uluslararasi ceza
hukukunda ictihatlarla olusturulan bu kurumun kabul edilmesinin sebebi, ayn1 amagla
ve miisterek hareket eden birden fazla kisi tarafindan uluslararasi suglarin islenmesidir.2

217 EYUCM’nin Tadic davasinda yardim etme bakimindan iki 6énemli hususa deginilmistir: Sugun islenmesinin
kolaylastirilmasina yonelik maddi ve manevi anlamda bir yardimin gergeklestirilmesi ve yardim fiilinin sugun islenmesi
tizerinde 6nemli bir etkiye sahip olmasi gerekir. Sugun islenmesine 6nemli derecede etki sahibi olmaktan anlagilmasi gereken,
katkinin sugun islenmesine tesir etmis olmasi, yani sugun islenmesi ile katki arasinda nedensellik baginin bulunmasidir.
Bunun i¢in fiziki olarak, yani bizzat su¢ mahallinde bulunmak da gerekmez. Yardim etme hareketi, sugun icra hareketinden
farkli yer ve zamanda gerceklesebilir. Dolayisiyla asil fiilin en azindan tegebbiis agamasina varmig olmasi kosuluyla suga
yardimin hazirlik asamasinda da gergeklesmesi miimkiindiir. Bkz Tezcan, Erdem and Onok (n 19) 512; Cryer and others
(n 26) 375-376. EYUCM bakimindan hazirlik hareketleri asamasinda kalan akim kalmis yardim etmenin (yardim etmeye
tesebbiistin) cezalandirilmadigini sdylemek miimkiindiir. Ciinkii baglilik kurali buna engel goriilmiis ve asil sugun icrasinin
baslamamasi durumunda tesebbiis asamasinda kalmis yardim etmenin cezalandirilmasi kabul edilmemistir.

218 Cryer and others (n 26) 377-378; Ambos (n 59) 10-11; Tezcan, Erdem and Onok (n 19) 513-514.
219 Schabas (n 71) 228; Cryer and others (n 26) 377; Tezcan, Erdem and Onok (n 19) 513-514.

220 Prosecutor v Callixte Mbarushimana (Judgement) ICC-01/04-01/10, Pre-T Ch I (16.12.2011), para 54 <https://www.
internationalcrimesdatabase.org/Case/768/Mbarushimana/> Erisim Tarihi 18 Subat 2024. Ayrica bkz aktaran Tezcan, Erdem
and Onok (n 19) 513-514.

ibid 519. Ayrica bkz Ambos (n 59) 12—13. Kurumun teorik temelleri hakkinda detayh bilgi igin bkz Ambos (n 25) 167-176; Onok,
Miisterek Sug Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayal Dolayli Faillik Doktrinleri (n 5) 87 vd.

22

—

222 Onok, Miisterek Sug Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hikimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 92.
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Ornegin; bir esir kampinin isletilmesinde A, kampin kurulmasin1 emreden komutan;
B, C ve D mahiyetini bilmelerine ragmen gerekli techizat1 hazirlayan kisiler; E kampin
miidiirii; F ve G kapida bekleyen muhafizlar; H ve I kampta kotii muamele fiilini
isleyen kisiler olsun. Miisterek sug girisimine gore miisterek bir amagla hareket eden
tiim kisilerin fiilin islenisine olan katkilar1 ne derecede olursa olsun kotii muamele
fiilinden dolay1 sorumlu tutulmasi gerekir.?**

Ornekten anlasilacag: iizere miisterek sug girisiminin faydasi, “baskic sug
yapilanmalar1 veya orgiitleri” vasitasiyla genis ¢apta islenen suglara farkl nitelikte
katk1 gergeklestiren herkese miisterek amag gergevesinde islenen fiili isnat edebilmek
ve genis ¢apl farkli nitelikteki katkilari faillik kategorisinde cezalandirabilmektir.??*

Hem EYUCM’nin hem de RUCM’nin statiilerinde miisterek su¢ girisimine iliskin
herhangi bir hilkkme yer verilmemisti. Ancak EYUCM miisterek su¢ girisiminden
kaynakli ceza sorumluluguna iliskin genis bir ictihat olusturmustur. Istinaf Dairesi’nin
Tadic karar1 bu ictihatlara 6ncii olmustur. Ornegin Tadic, 1992 yilinda Jaskici kdyiinde
bes sivilin dldiiriilmesinden sorumlu tutulan silahli bir grubun {iyesi olma sugundan
beraat etmistir. Clinkii dogrudan dogruya 6ldiirme fiiline miistereken katildigina iligkin
herhangi bir kanita ulasilamamustir.?

b. Roma Statiisii’nde Diizenlenisi

Miisterek sug girisimi, Statii md 25 (3) (d) bendinde diizenlenmistir. Fakat hiikiimde
misterek sug girisiminin nasil ger¢eklesecegine iligkin bir belirleme yapilmamistir.?2
Mezkir hiikiim, doktrinde baskin goriis tarafindan miisterek su¢ girisimine iliskin bir
diizenleme olarak kabul edilmemektedir.??” Hiikkme gore, miisterek bir amagla hareket
eden insan gruplarinin gergeklestirdikleri veya gergeklestirmeye tesebbiis ettikleri
suca herhangi bir sekilde katkida bulunanlar islenen sugtan sorumludur. Statii’de,

223 Ornek igin bkz Tezcan, Erdem and Onok (n 19) 519; Onok, ‘Uluslararasi Ceza Divani’ni Kuran Roma Statiisii ile Tiirk
Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 51.

224 Tezcan, Erdem and Onok (n 19) 519.

225 Prosecutor v Dusko Tadi¢ (Judgment) ICTY-94-1, A Ch (26 January 2000). Ayrica bkz aktaran Cryer and others (n 26) 368;
Ambos (n 25) 164; Onok, Miisterek Sug Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayal Dolayl: Faillik
Doktrinleri (n 5) 94. Kurumun igtihat yoluyla olusturuldugu hakkinda bkz ibid 87. EYUCM  nin istinaf dairesi tarafindan
olusturulmus olan bu kuruma ilk derece dairesi tarafindan siklikla bagvurulmustur. RUCM de Simba [Prosecutor v Aloys
Simba (Judgement) ICTR-01-76, A Ch (27 November 2007)] kararindan sonra verdigi kararlarinda, EYUCM kadar olmasa
da bu kuruma yer vermeye baslamistir. EYUCM  nin igtihatlarinda [Prosecutor v Milutinovi¢ et al (Judgement) ICTY- 99-
37, A Ch (21 May 2003), para 20; Prosecutor v Miroslav Kvocka (Judgement) ICTY IT-98-30/1, A Ch (28 February 2005),
para 79-80; Oric Case (30 June 2006), para 282] kurum faillik statiisiinde kabul edilmistir. Ancak bu nitelendirme doktrinde
tartistlmis ve miisterek sug girisimine katilan kisilerin fail statiisiinde olamayacaklari ifade edilmistir. Bkz aktaranlar Tezcan,
Erdem and Onok (n 19) 518, 519; Onok, ‘Uluslararasi Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatmin
Maddi Ceza Hukuku Kurallar1 Yéniinden Uyumuna Dair Rapor’ (n 19) 51. NUACM Statiisii md 6 ve TUACM Statiisii
md 5 (c) bendinde miisterek sug girisimi su¢ anlasmast ile birlikte diizenlenmistir. Her iki hiikme gore, gelecekte islenecek
suglarin islenmesine miisterek su¢ plani veya su¢ anlasmasi kapsaminda katilan herkes, herhangi biri tarafindan icrasi
gergeklestirilen tiim fiillerden sorumludur. Bkz aktaranlar Cryer and others (n 26) 367.

226 Cryer and others (n 26) 368.

227 Tezcan, Erdem and Onok (n 19) 522. Statii md 25 (3) (d) diizenlemesi ile miisterek sug girisimi kurumunun farkli oldugu
hakkinda bkz Onok, Miisterek Su¢ Girigimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik
Doktrinleri (n 5) 187.

62



Tokdemir / Tiirk ve Alman Ceza Hukuku Perspektifinden Roma Statiisii'niin istirake Dair Hiikiimlerinin incelenmesi

acik bir sekilde, miisterek sug girisimine iligkin hiikkmiin, sadece Mahkeme’nin yargi
yetkisi kapsamindaki suglar bakimindan uygulama kabiliyetine sahip oldugu ifade
edilmistir. Ayrica tesebbiis asamasinda kalan suglar bakimindan da miisterek su¢

girisimi sorumlulugu kabul edilmistir.??

Grubun isledigi suca katkinin mutlaka miisterek amagla hareket eden gruba mensup
bir kisi tarafindan gergeklestirilmesi zorunlu degildir. Grup disindan bir bagkasinin da
suca katkist nedeniyle sorumlu tutulabilmesi miimkiindiir. Bu yiizden Statii, birinci
ve bir dl¢iide ikinci tip miisterek sug tipine daha yakin diizenlenmistir. Yukarida
belirtildigi tizere, doktrindeki baskin goriis, Statii’niin bu hitkmiiniin bir miisterek su¢
girisimi diizenlemesi olmadig1 yoniindedir. UCM nin i¢tihatlarinda kurumun miisterek
sug girisiminden farkli oldugu belirtilmis ve uygulamast dislanmigtir.*?

Miisterek su¢ girisimi kurumunun kusurluluk prensibini®*° ihlal ettigi ileri
siirlilmiistiir. Baz1 yargilamalarda, olusuma katilan her bir istirak¢inin katkisinin
rolii ve fonksiyonu goz 6niinde bulundurulmus olsa da tiim katkilarin esit diizeyde
olmasi gerektigi egilimi devam etmektedir. Esasen bu yaklagim, tekg¢i istirak sistemini
yansitmaktadir. Ancak cezanin belirlenmesi asamasinda her birinin katkisinin farkl
oldugunun dikkate alindig1 ve bu ¢ergevede katkis1 daha az olana daha az ceza verildigi
stirece kusurluluk ilkesi ihlal edilmis olmaz. Burada istirak¢inin organizasyonel rolii,
fonksiyonu ve konumundan ziyade miisterek su¢ girisimine sahsi katkis1 dnemlidir.
Kusurluluk, sahsi olarak katkiya isaret etmekte ve bu katkinin miisterek su¢ girisimi
icerisinde tayin edilen fonksiyonuna denk diigme zorunlulugu bulunmamaktadir.?!

c. Hukuki Niteligi

Doktrinde miisterek su¢ girisimi kurumunun hukuki niteligi tartisma konusu
olmustur. Kurumun hukuki niteligini belirlemenin 6nemli oldugu ve 6zellikle bu
sorumluluk seklinin ¢ok tartigmali oldugu vurgulanmigtir.*?> Kurumun Kita Avrupast
hukuk sistemindeki misterek faillige benzer sekilde diizenlendigi ileri stirilmiistiir.?*

228 Schabas (n 71) 230; Ambos (n 59) 12.

229 Tezcan, Erdem and Onok (n 19) 522. Ayrica bkz Cryer and others (n 26) 374; Onok, Uluslararasi Ceza Divani’n1 Kuran
Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 52.
Miisterek sug girisimi tiirleri i¢in “Siibjektif Unsurlar” basligina bkz.

>3

230 Ceza hukukunda failin fiilinden dolay1 sorumlu tutulabilmesi igin kusurlu hareket etmesi gerekir. Aksi takdirde islenen
fiil bakimindan failin ceza sorumlulugu dogmaz. Bu prensip, hem isledigi fiil nedeniyle kusuru olmayan faile ceza
verilmeyecegini hem de kanunda ongériilen cezadan daha agir bir cezanin verilemeyecegini ifade eder. Kisacas1 kusursuz
sug ve ceza olmaz. Bkz Artuk and others (n 7) 51. TCK md 20’de ceza sorumlulugunun sahsi oldugu ve kimsenin baskasinin
fiilinden dolay1 sorumlu tutulamayacag agike¢a ifade edilerek kusurluluk prensibine vurgu yapilmustir.

231 Ambos (n 25) 173.
232 ibid 160 vd.
233 Daha fazla bilgi i¢in bkz Einarsen and Rikhof (n 78) 389-400, 613-614, 653.

63



Public and Private International Law Bulletin

Miisterek sug girisimi, faillik?** statiisiinde bir istirak sekli olarak kabul edilirse bu
olusuma istirak edenlere yardim edilebilir. Seriklik statiistinde bir istirak sekli olarak
kabul edilirse miisterek sug girisimine istirak edenlere yardim etmeden bahsedilemez.?*
Belirtmek gerekir ki, Statii md 25 (3) (d) bendindeki diizenleme, su¢ anlagmasina
iliskin bir hiikiim olarak nitelendirilmemektedir. Ciinkii miisterek su¢ girisimi su¢
anlagsmasindan®® farkli bir sorumluluk seklidir.?*” Su¢ anlagmasinda iizerinde anlasilan
suca iligkin plana tiim sug ortaklariin ayni katkiy1 gergeklestirmesi gerekmemektedir.
Islenmesi planlanan sug iizerinde anlasmak yeterlidir.”*® Sug anlasmasinda belirli bir
sucu islemek i¢in bir araya gelen kisiler cezalandirilmakta ve anlasma konusu sugun
islenmesi aranmamaktadir. Bilgisi dahilinde olsun veya olmasin bu olusuma katilan
herkes anlagsma ¢ergevesinde islenen biitiin fiillerden sorumludur. Statii’de failin,
sugun miisterek olarak iglenmesine veya tesebbiisiine katkida bulunmasi aranmaktadir.
Fakat katkinin vazgecilmez nitelikte olmasi1 gerekmemekte, 6nemli olmasi yeterli
goriilmektedir. Bunun yaninda sugun tamamlanmasi aranmamakta en azindan icra
asamasinda (tesebbiis asamasinda) kalmasi yeterli goriilmektedir. Yine siibjektif unsur
bakimindan da islenecek fiilin varligini bilme veya en azindan grubun amacini bilme
sart kogsulmaktadir.*® Miigterek sug¢ girisimi cezai sorumlulugun bir sekli iken, sug
anlagmasi soykirim sugu baglaminda basl basina bir sug tipi olarak kabul edilmekte
ve anlasma konusu sugun islenmesi gerekmemektedir.?*

Doktrinde; kurumun Statii’de faillik statiisiinde bir istirak sekli olarak degil, seriklik
statiisiinde bir istirak sekli olarak diizenlendigi ileri siirtilmiistiir.*!' Ambos, miisterek
su¢ girisimi kurumunun yardim etmenin genisletilmis sekli oldugunu ve Statii’de
gereksiz olarak diizenlendigini ileri stirmiistiir. Yazar, yardim etme kapsamindaki
fiillerin iglenmesi i¢in bunlarin planlanmasina veya belli bir grup tarafindan icra
edilmesine gerek olmadigini vurgulamigtir.?** Yazara gore, miisterek sug girisimi ile
yardim etme siibjektif unsur bakimindan farklilasmaktadir.>** Bir kimse bir gruba
yardim ettigini bilerek hareket ediyorsa ve grubun sug isleme yoniindeki kastini
paylastyorsa miisterek su¢ girisimi kapsaminda miisterek fail olarak sorumlu olur.

234 EYUCM’nin istinaf Dairesi, Milutinovic et al kararmda kurumu bir faillik sekli olarak kabul etmistir (Milutinovié et al
Case (21 May 2003), para 79-80). Ayrica bkz aktaran Cryer and others (n 26) 372.

235 Ambos (n 25) 169; Cryer and others (n 26) 372.

236 Miisterek sug girisimi kurumunun sug¢ anlasmasina benzedigi hakkinda bkz Ambos (n 25) 168. Su¢ anlagmasina ilskin
agtklamalar igin “Sug¢ Anlagmas1” basligina bkz.

237 ki kurumun benzer ve farkli yonleri igin bkz De Hemptinne, ‘Conspiracy’ (n 42) 371-372.
238 ibid 371-372.

239 Tezcan, Erdem and Onok (n 19) 522-523.

240 De Hemptinne, ‘Conspiracy’ (n 42) 372, 378.

24

Tezcan, Erdem and Onok (n 19) 523; Onok, Miisterek Su¢ Girigimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete
Dayali Dolayl: Faillik Doktrinleri (n 5) 145, 190.

242 Ambos (n 59) 13. Miisterek sug girisimi ile yardim etme arasindaki farklar hakkinda bkz Onok, Miisterek Su¢ Girisimi
(Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 168 vd.

243 Ayni yonde bkz Onok, Miisterek Su¢ Girigimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik
Doktrinleri (n 5) 169.
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Bu kisi, sadece bir kisiye yardim ettigini diislinerek hareket ediyorsa fail miisterek
su¢ girisimine iiye biri olsa bile yardim eden olarak sorumlu tutulur. Alman ceza
hukukunda yardim etme ile miisterek faillik arasinda ayirim yapilirken fiil hakimiyeti
Ogretisine bagvurulur. Buna goére miisterek bir plan ¢er¢evesinde birden fazla kiginin
fonksiyonel katkis1 gerceklesmisse miisterek suc girisimi kapsaminda miisterek
faillikten bahsedilir. 2

Kanaatimizce, miisterek sug girisiminde miisterek faillikten®” farkl bir sorumluluk
rejimi kabul edilmekte ve her bir failin fiilin icrasi iizerinde fonksiyonel hakimiyet
tesis etmesi sarti aranmamaktadir. Bu yiizden miisterek failllikten farklidir. Sug
anlasmasindan da farklidir. Ciinkii su¢ anlasmasinda anlasma konusu sucgun islenmesi
gerekmemekte, asil sug islenmese bile sug iizerinde sirf anlagmis olmak yeterli kabul
edilmektedir. Miisterek su¢ girisiminde ise fiilin en azindan tesebbiis agsamasinda
kalmas1 gerekir. Miisterek su¢ girisimi hem faillige iliskin hem de seriklige iliskin
ozellikleri biinyesinde tasimaktadir. Fiilin en azindan tesebbiis asamasinda kalmasi
seriklerin sorumlulugu i¢in kabul edilmistir. Fiil {izerinde fonksiyonel hakimiyet tesis
edemeseler dahi bu oluguma katki sunan herkesin fiilin iglenmesine yonelik miisterek
bir amag dogrultusunda hareket etmesi miisterek faillige iliskin bir 6zelliktir. Statii’deki
hiikiim, ne su¢ anlasmasina ne de miisterek faillige iligkindir. Miisterek su¢ girisiminin,
“igtirak benzeri bir kurum”** veya “karma nitelikli bir kurum” olarak diizenlendigini
sOylemek miimkiindiir.

Statii’deki diizenlemenin istirakin genel teorisine uygun olmadigini ve objektif ceza
sorumlulugunu yansitan bir hiikiim oldugunu ifade etmek gerekir. Ayrica diizenleme,
Statii’niin “Cezalarin Sahsiligi” baglig1 altinda diizenlenen sahsi ceza sorumluluguna
aykirilik teskil etmektedir. Statii md 25 (2)’ye gore, UCM’nin yarg1 yetkisine giren
suclardan birini isleyen bir kimse Statii’ye uygun olarak cezalandirilmaktan sahsen
sorumludur.

Ceza hukukunda faillik ve seriklik kategorileri teorik olarak birbirinden farkli
sorumluluk rejimlerine tabiidir. Failin sorumlulugu dogrudan isledigi haksizliga
dayanirken, seriklerin sorumlulugu i¢in baglilik kuralina ihtiya¢ vardir. Ciinkii
serik, failin igledigi fiilden dolay1 sorumlu tutulabilmektedir. Faillik i¢in bu kurala
ihtiyag bulunmamaktadir. Ornegin miisterek faillerden birinin sorumlulugu bir bagka
misterek faile degil, bizzat kendi isledigi haksizliga bagli olup hepsinin sorumlulugu
esdegerdir. Azmettirenin cezalandirilabilmesi i¢in ise azmettirilen tarafindan iglenen
(tamamlanan) veya en azindan tesebbiis asamasinda kalmis bir fiilin varligi gerekir.
Kanaatimizce olmasi gereken, Statii’de miisterek suc girisimine iliskin diizenlemeye

244 Ambos (n 25) 169, 170.

245 Miisterek faillikten farkinin katkinin énem diizeyine iliskin oldugu hakkinda bkz Onok, Miisterek Su¢ Girisimi (Joint
Criminal Enterprise) ve Orgiitsel Hakimiyete Dayalt Dolayli Faillik Doktrinleri (n 5) 96.

246 Onok, ‘Uluslararast Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallari
Yoniinden Uyumuna Dair Rapor” (n 19) 51.
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yer vermemektir. Istirak teorisine uygun olarak ikici istirak sistemi temelinde fail olarak
katilanlarin miisterek faillik, serik olarak katilanlarin seriklik (azmettirme ve yardim
etme”?’) statiisiinde sorumluluklarinin tayin edilmesi gerekir. Cezanin belirlenmesi***
asamasinda iglenen sucun bir uluslararasi su¢ olma niteligini dikkate almak suretiyle
cezalarin iist sinirdan belirlenmesi yoluna gidilebilir.

d. Objektif ve Siibjektif Unsurlar:

Statii’de misterek su¢ girisimin objektif ve siibjektif unsurlaria yer verilmemistir.
Ayni husus EYUCM ve RUCM’nin statiileri i¢in de gegerlidir. Ancak EYUCM nin
ve RUCM’nin igtihatlarindan hareketle miisterek su¢ girisiminin objektif ve siibjektif
unsurlar ortaya konulmustur. Bu unsurlar ortaya konulurken 6rfi hukuk (customary
law) ve igtihat hukukundan yararlanilmistir.?*

(1) Objektif Unsurlar

Miisterek sug girisiminin tiirleri bakimindan siibjektif unsuru farklilik arz etse
de objektif>** unsurlar aynidir.>>' EYUCM’nin Tadic kararinda kurumun ti¢ objektif
unsuru ortaya konulmustur: Birden fazla kisinin bir araya gelmesi, suca iliskin
miisterek plan veya amacin olmasi ve miisterek plana sanigin katilmis olmas1.>> Bu
unsurlarin ger¢eklesmesi i¢in iki kisinin varlig1 yeterli olup aralarinda askeri veya
siyasi anlamda bir teskilatlanmanin olmasi1 gerekmemektedir. Miisterek planin ne daha

evvel tasarlanmis olmasi ne de acgik olmasi sarttir.?>?

Miisterek sug girisimine gergeklestirilen bir katkinin sugun kanuni tanimindaki tipik
fiillerden birini olusturmasi sugun islenmesi bakimimdan vazge¢ilmez degildir. Bunun
yaninda failin isledigi sugun icrasina katkida bulunmas: da gerekmemektedir. Diger
bir ifadeyle, miigterek planin gergeklestirilmesine herhangi bir sekilde (dogrudan veya
dolayli olarak) katkida bulunmak yeterlidir. Gergeklestirilen katkinin 6nemli olup
olmamasi hususu tartismalidir.”** EYUCM Istinaf Dairesi 3.4.2007 tarihinde verdigi

247 Onok’a gore de, suga katks tali nitelikte olan kisileri fail veya miisterek fail olarak degerlendirmek miimkiin olmasa bile
TCK bakimindan yardim etmeden dolay1 sorumlu tutmak gerekir. Yazar, birgok olayda bunun yeterli cezay: saglayacagi
kanaatindedir. Bkz ibid 74.

248 Her bir miisterek sug¢ girisimi tiyesinin kendi kusuru géz 6niinde bulundurularak sug planina yaptigi katkinin derecesinin
cezanin bireysellestirilmesinde géz 6niinde bulundurulacagi hakkinda bkz Onok, Miisterek Sug Girisimi (Joint Criminal
Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 146.

249 Bkz aktaranlar Cryer and others (n 26) 368.

250 Miisterek sug girisiminde objektif hareketleri belirlemenin zor oldugu hakkinda bkz Ambos (n 25) 171.

251 Onok, Miisterek Sug Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5)
145.

252 Prosecutor v Dusko Tadi¢ (Judgment) ICTY-94-1, A Ch (15 July 1999), para 227. Ayrica bkz aktaranlar Ambos (n 25) 160;
Cryer and others (n 26) 369. Objektif unsurlar hakkinda ayrica bkz Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise)
ve Orgiitsel Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 147-148.

253 Tezcan, Erdem and Onok (n 19) 519-520; Cryer and others (n 26) 369.

254 Cryer and others (n 26) 369, 370; Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali
Dolayli Faillik Doktrinleri (n 5) 151.

)
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Brdanin and Talic kararinda katkinin 6nemli olmasi hususuna vurgu yapmistir.2>

Miisterek sug girisiminde sugun unsurlarinin ger¢eklesmesiyle sonuglanacak énemli
bir katkinin gerceklestirilmesi aransa da her bir dogrudan failin sugun tiim unsurlarin
tek bagina gergeklestirmesi gerekmemektedir.*® Bu noktada dogrudan faillerin her
birinin miisterek su¢ girisiminin bir {iyesi olmasinin zorunlulugu hususu tartismalidir.
Brdanin and Talic kararina gore, bu olusuma iiyeligi olmayanlarin iiye olan birini
azmettirmesi veya tesvik etmesiyle miisterek plan kapsamindaki sugun veya suglarin
islenmesi gibi bir durumda diger {iye olanlarin sorumlu tutulmasi miimkiindiir. Burada
onemli olan suglarin liyelerden birine isnat edilebilir olmasi ve bu liyenin miisterek
plan gercevesinde dogrudan failleri harekete gegirmis olmasidir.?’

Miisterek planda veya amagta temelde bir degisiklik yasanirsa bu plan veya amagtan
dolay1 bir dnceki iiyelerin sorumlu tutulmasi kural olarak miimkiin degildir. Diger bir
deyisle, bir kimse sadece kendi katkisini gergeklestirdigi plandan veya amagtan dolay1
sorumlu tutulabilir. Bununla birlikte planin veya amacin genislemesine riza gosteren
eski iiyeler de islenen yeni suclardan dolay1 sorumlu tutulabilirler. Bu rizanin agik
olmas1 zorunlu degildir. Somut olayin sartlarindan riza verildigi anlagiliyorsa yeni

plan veya amag lizerine varilan anlagma gegerlidir.*®

Son olarak, Tiirk ve Alman ceza hukukunda kabul edilenin aksine, miisterek faillikte
fonksiyonel hakimiyetin tesis edilmis olmasi bir objektif unsur olarak aranmamaktadir.>*

(2) Siibjektif Unsurlar

Miisterek sug girisiminin tiirleri arasindaki asil fark siibjektif unsur bakimindan
ortaya ¢ikmaktadir. Igtihatlarda miisterek sug girisiminin iic tiirii kabul edilmektedir.2®

Birincisi, miisterek suc¢ girisiminin temel seklini (basic form) olusturur.
Bu olusuma katilanlar miisterek bir plan ve kast ile hareket ederler. Miisterek su¢
girisiminin bu tiiriinde bir grup insan sug isleme yoniinde miisterek bir kast ile hareket
ederler.®! Kastin kapsaminda miisterek bir plan tasavvur edilmekte ve plana katilan
grup icindeki her bir kisinin farkl rolleri bulunmaktadir. Sugun tasarlanmasi veya
hazirlanmasi seklinde plana katilmak miimkiin oldugu gibi sugun icrast asamasinda

255 Prosecutor v Brdanin and Talic (Judgement) ICTY-99-36, A Ch (3 April 2007), para 430.
256 Gal (n 11)22.

257 Prosecutor v Brdanin and Talic (Judgement) ICTY-99-36, A Ch (3 April 2007), para 410-414. Ayrica bkz aktaran Tezcan,
Erdem and Onok (n 19) 520.

258 Cryer and others (n 26) 370.

259 Tezcan, Erdem and Onok (n 19) 520; Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete
Dayali Dolayl: Faillik Doktrinleri (n 5) 151.

260 ibid 369, 371; Ambos (n 25) 160; Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayalt
Dolayli Faillik Doktrinleri (n 5) 144.

261 Ambos (n 25) 160; Onok, ‘Uluslararasi Ceza Divani’ni Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza
Hukuku Kurallar1 Yéniinden Uyumuna Dair Rapor” (n 19) 51.
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ve farkli oranlarda da katilmak miimkiindiir. Demek ki, miisterek planin igerisine dahil
olmak suretiyle sucun icrasima dogrudan katilmayan kisiler de esit sekilde sorumludur.
Miisterek sug¢ girisiminin bu tiiriinde, miisterek su¢ girisiminin {iyesi olmayan kisi
dahil miisterek plana katilan herkesin, su¢un islenmesine yonelik miisterek kast ile
hareket etmesi gerekir. Plana disardan katilanlarin miisterek sug¢ girisimi liyelerinin
kastlarii paylagmalar1 gerekse de miisterek plan ¢ergevesinde boyle bir olusumun

varligini bilmeleri gerekmez.>%?

Miisterek sug girisiminin bu tiirli miisterek faillige benzemektedir. Cesitli rollerle bu
olusuma katilanlar ayni sug isleme kastiyla hareket ederler. Dolayisiyla burada herkes
miisterek sug isleme kararini paylasir.’®* Miisterek faillikten ayrilan temel yonii, sugun
icrasina dogrudan katilmayan, yani miisterek su¢ planina disaridan katilan kisilerin de
olusumun tiyeleriyle esit sekilde sorumlu tutulabilmesidir.?** Alman ceza hukukunda
misterek faillik i¢in kabul edilen objektif ve siibjektif unsurlarin (birden fazla kisinin
miisterek sug karariyla hareket etmesi) miisterek sug girisiminin bu tiiriinde ortaya ¢iktigt
kabul edilir. Kita Avrupasi hukuk sisteminde kabul edilen miisterek faillik (co-perpetration)
ve Anglosakson hukuk sisteminde kabul edilen miisterek sug girisimini (common purpose/
design) karsilayan kurumun miisterek sug girisiminin bu tiirii oldugu kabul edilir. Denilebilir

ki, olan hukuk bakimindan sadece bu tiirii miisterek sug girisimini ifade etmektedir.?®

Ikincisi, sistematik seklini (systematic form) olusturmaktadir ve toplama
kamplar1 modeli seklinde gergeklesir.”®® Burada mahpuslara yonelik miisterek
suc isleme amac1 dogrultusunda organize edilmis bir sistem g¢ercevesinde hareket
edilmekte ve bir¢ok insan mahpuslara yonelik kotii muamele fiillerine istirak
etmektedir. Bu tiiriinde, bu fiillere katilanlar, yetkili kisilerdir ve bu sistemi ya bizzat
kurmuslardir ya da bu sistemin bilincinde olup kendi fonksiyonlar1 dahilinde katkilarini
gerceklestirmislerdir. Boylece sistemin varligindan haberdar olan ve bu bilingle
sistemin yiiriimesine katkida bulunan herkes, islenen fiillerden sorumlu olur.?®’ Birinci
tiirtinden farkli olarak burada, belirli bir su¢ isleme kastinin olmasi gerekmeyip failin
sistemin niteliginden haberdar olmasi (sistemi bilmesi)**® ve katki sunmak istemesi

yeterlidir. Ayrica yapilan katkinin 6nemli olmasi, yani sistemi etkin kilmasi gerekir.”®®

262 Tezcan, Erdem and Onok (n 19) 521; Onok, ‘Uluslararasi Ceza Divani’ni Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin
Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor” (n 19) 51.

263 Cryer and others (n 26) 371.

264 Tezcan, Erdem and Onok (n 19) 521; Onok, ‘Uluslararas1 Ceza Divani’ni Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin
Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 51; Onok, Miisterek Su¢ Girigimi (Joint Criminal
Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayl Faillik Doktrinleri (n 5) 148.

265 Ambos (n 25) 170.

266 ibid 160; Onok, ‘Uluslararasi Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku
Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 52.
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267 Tezcan, Erdem and Onok (n 19) 521; Onok, ‘Uluslararasi Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin
Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 52.

268 Ambos (n 25) 160-161.
269 Cryer and others (n 26) 371.
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Uciinciisii, genisletilmis (extended form) seklini olusturur. Miisterek sug
girisiminin bu tiiriinde, miisterek sug¢ isleme amaci dogrultusunda hareket eden kisiler,
bu amacin diginda kalan kisilerden birinin miisterek amacin dngoriilebilir bir neticesi
olarak ortaya ¢ikan fiilinden sorumlu tutulurlar.?” “Ongériiliir” kelimesinden ziyade
“Ongoriilebilir” kelimesinden hareketle burada taksir sorumlulugu tartigilmistir. Failin
sucun gerceklesme tehlikesini gdze almasi agikca islenen su¢ bakimindan bilingli
taksirle (reckless) veya Kita Avrupast hukuk sisteminde kabul edilen olas1 kast (dolus
eventualis) ile hareket ettigini gosterir.””! EYUCM nin Tadic kararinda Istinaf Dairesi,
grup iiyelerinden biri veya birkaci miisterek amag kapsamindaki sucu isleyebilecegini
ongorebilir ve netice bakimindan olasi kast ¢ercevesinde bu tehlikeyi géze almissa
(kabullenmisse) san1gin sorumlu olacagina hitkmetmistir.2”> Ornegin, esir olarak tutulan
kisilere her tiirlii fiziksel ve psikolojik saldirin yapilmasinin 6ngoriilebilir oldugu
bir ortamda, gardiyanlardan bazilar cinsel nitelikteki saldirilarda bulunursa esaret
sistemini ylriiten faillerin hepsi gardiyanlarin bu fiillerinden sorumlu olur. Bu durum,
miisterek su¢ plani ¢er¢evesinde miimkiindiir. Ancak etnik temizlemeyi amaglayan
bir orgiitiin baz1 iiyelerinin aralarinda anlasarak bu amaci soykirima doniistiirmesi
durumunda oldugu gibi, planda ve amagta ciddi anlamda bir degisiklik gergeklesirse
yeni planin bir pargast olmayan kisilerin bu yeni plan ¢ercevesinde islenen fiillerden
sorumlu tutulmast miimkiin degildir.>”

Miisterek su¢ girisimin bu tiirlinde istiin sorumlulugu da s6z konusu olabilir.
Ust, iizerinde sorumluluk sahibi oldugu astinin sugu isleyebilecegini éngériir ve
ongoriilen bu sug ast tarafindan iglenirse mesele iistliin sorumlulugu ¢ergevesinde
miitalaa edilmektedir. Bundan hareketle, gelecekte astin isleyecegi suglar, iist
tarafindan iglenecegini bilmesini gerektiren suglarsa iist igslenecek bu suglardan iistiin
sorumlulugu dgretisi cercevesinde sorumlu olur. Ust tarafindan islenen haksizligim
temeli, islenecegini bildigi suclarin ast tarafindan islenmesinde gosterdigi ihmale
dayamir.”’

Miisterek sug girisiminin ti¢iincii tiiriiniin kusurluluk ilkesini ihlal ettigi ve burada
objektif ceza sorumluluguna yol ac¢tigi ileri siiriilmiistiir. Burada ngoriilebilirlik,
cezalandirmay1 ongoriillemez hale getirmektedir. Bu tiirii, miisterek su¢ girisimi
doktrininin temel dezavantaji olarak nitelendirilir. Bu yiizden hakimler 6ngoriilebilirlik
olgitiine temkinli yaklagmiglardir.?”

270 Ambos (n 25) 160.
271 Cryer and others (n 26) 371. Bu konudaki tartisma i¢in ayrica bkz Ambos (n 25) 174.
272 Prosecutor v Dusko Tadi¢ (Judgment) ICTY-94-1, A Ch (26 January 2000), para 220.

273 Tezcan, Erdem and Onok (n 19) 521-522; Cryer and others (n 26) 370; Onok, ‘Uluslararast Ceza Divani’m Kuran Roma
Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 52.

274 Miles Jackson, ‘Command Responsibility’ in Jérome De Hemptinne, Robert Roth and Elies Van Sliedregt (eds), Modes
of Liability in International Criminal Law (1. edn, Cambridge University Press 2019) 414. Detayli agiklama igin “Ustiin
Sorumlulugu Ogretisi” basligina bkz.

275 Dabha fazla bilgi i¢in bkz Ambos (n 25) 174, 175.
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Miisterek su¢ girisiminin bu ii¢ tiiriinden ikincisinin ve fi¢iinciisiiniin iki nedenden
dolay1 Statii md 25 (3) (d) bendi kapsaminda kabul edilemeyecegi ileri siiriilmiistir.
Birinci neden, md 25/3 (d) (ii)’de bilme unsuru aranmigken, ikinci ve {igiinci tiiriinde
daha ¢ok 6ngoriilebilirlik unsurunun aranmis olmasidir. Tkinci neden, miisterek
su¢ girisimin su¢ anlagsmasini da ihtiva etmesidir. Bu nedenlerden dolay1 gelecekte
UCM nin, i¢tihatlarda md 25 temelinde miisterek su¢ girisimi doktrinini kullanmasinin

miimkiin olmadig ileri stirilmiistir.>"

4. Suc Anlasmasi (Conspiracy)

Sug anlagsmasi/komplo (conspiracy)*”’, uluslararasi ceza hukukunda kabul edilen ve
glintimiizde tartigilan?”® bir istirak seklidir.?” Uluslararasi ceza hukukunda Anglosakson
hukuk sisteminde oldugu gibi su¢ anlagsmasi, bagimsiz ve tamamlanmamis bir su¢
olarak kabul edilmektedir. Basta Soykirim Sézlesmesi olmak lizere EYUCM ve
RUCM’nin statiilerinde su¢ anlasmasi bu sekilde nitelendirilmistir. Uluslararasi
hukukta artan egilim, sahsi ceza sorumlulugu prensibi nedeniyle bu sorumluluk
seklinin sadece soykirim sug¢unda uygulanmasi, yani uygulama alaninin kisitlanmasi
ve sorumlulugun siki kosullara baglanmasi yontindedir.?*

Orgiit kurma suguna benzeyen, fakat daha hafif sartlarin gerceklesmesini arayan
suc¢ anlagmasi uluslararasi ceza hukukunda belli bir sucu islemekten kaynakli bir
sorumluluk rejimi olarak kabul edilmistir.?®! Su¢ anlasmasinin cezalandirilmasinin

gerekgesi, bu olusuma déhil kisilerin sosyal agidan tehlikelilik halidir.?*

Sug anlagmasi, Anglosakson hukuk sisteminde tamamlanmamis su¢ grubunda kabul
edilir. Her kim sug i¢in baskasiyla anlasirsa iizerinde anlasilan su¢ iglenmezse bile
fail olarak sorumlu olur.?®* Bu hukuk sisteminde, su¢ anlagmasi, su¢ islemek igin iki
veya daha fazla kiginin iglenecek sug {lizerinde anlagmasi ile anlasma konusu su¢un

276 ibid 172-173.

277 Sug anlasmasi, “su¢ i¢in tesekkiil olusturmayi cezalandiran ve bunun i¢in tasarlanan sugun islenmis olmasint aramayan, bu
olusuma katilan herkesi, haberleri olsun olmasin, daha sonra bu plan ¢er¢evesinde iglenen tiim fiillerden ayrica cezalandiran
bir kurumdur”. Bkz Tezcan, Erdem and Onok (n 19) 517. Sug anlagsmasinin ceza hukukunda “istirake tesebbiisiin (tesebbiis
asamasinda kalmis istirakin)” bir tiiri oldugu hakkinda bkz Tokdemir (n 3) 116.

278 Tartigmalar igin bkz De Hemptinne, ‘Conspiracy’ (n 42) 367 vd.

279 Schabas (n 71) 229; De Hemptinne, ‘Conspiracy’ (n 42) 367 vd. Tarihsel gelisim hakkinda bkz Cryer and others (n 26)
383-384.

280 De Hemptinne, ‘Conspiracy’ (n 42) 367, 370. Soykirim Sozlesmesi’nde sadece sug anlagsmasi degil; soykirim, soykirim
suguna dogrudan ve aleni tahrik, tesebbiis, soykirim suguna istirak fiilleri de cezalandirilmaktadir (md 3 (b), (c), (d), (e)).
Bkz ibid 373.

281 Tezcan, Erdem and Onok (n 19) 517, 518.

282 ibid 517. Tehlikelilik argiimani hakkinda ayrica bkz Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise) ve Orgiitsel
Hakimiyete Dayali Dolayli Faillik Doktrinleri (n 5) 106.

283 Paul H Robinson, Criminal Law: Case Studies & Controversies (1. edn, Aspen Publishers 1997) 611; De Hemptinne,
‘Conspiracy’ (n 42) 369.
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islenip islenmedigine bakilmaksizin olusan bir sug tipidir.®* Demek ki Anglosakson?®3
hukuk sisteminde sug¢ anlagmasi bagimsiz bir sug tipi olarak kabul edilmektedir.?®® Sug
anlagmasi i¢in miisterek kararin ve sug icin kullanilacak usule iliskin bir anlagmanin
varlig1 gerekir.?” Sug lizerinde anlasan kisilerin cezalandirilabilmesi ig¢in anlagsma
konusu sugun islenmis olmasi gerekmez. Islenecek suga iliskin bir planin yapilmasi
su¢ anlagsmasindan dolay1 sorumluluk i¢in yeterlidir.?

Sug¢ anlagmasinin kanitlanabilmesi adina iizerinde anlasilan sug ile ilgili tesebbiis
asamasina varmis bazi fiillerin islenmesi gerekir. Bu, anlasma konusu sugun iglenmesi
gerektigi anlamina gelmemektedir.® Sugun daha sonra islenmesi durumunda ise
istirak eden kisi bu suca hem istirakten hem de su¢ anlagsmasindan dolay1 ayr1 ayri
cezalandirtlir.*

Sug anlagmasi, Kita Avrupasi hukuk sistemini benimseyen ulusal ceza kanunlarinda
sadece onemli bazi sug tipleri (terérizm ve vatana ihanet gibi) bakimindan smirl
olarak kabul edilmistir.*’' Bu hukuk sisteminde su¢ anlasmasi1 maddi bir fiile istirak
veya tesebbiisiin bir goriiniis sekli olarak niteledirilmigtir.>?

Suc¢ anlagmasi i¢in Tiirk¢e’de kullanilan komplo kavraminin kaynagim teskil
eden komplo (complot) diizenlemesi Fransiz Ceza Kanunu (Fr CK) md 412 (2)’de
bulunmaktadir. Mezkir hiikiimde, bir saldir1 gergeklestirme hususunda iki veya daha

293

fazla kisinin iizerinde anlasmaya vardig1 karar cezalandirilmistir.?®® Italyan ceza

284 Schabas (n 71) 229; Cryer and others (n 26) 383. Tanim i¢in ayrica bkz De Hemptinne, ‘Conspiracy’ (n 42) 369.
285 Sug anlagmasinin orijinin igtihat hukuku oldugu hakkinda bkz De Hemptinne, ‘Conspiracy’ (n 42) 369.

286 ibid 369, 370; Onok, Miisterek Su¢ Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayli Faillik
Doktrinleri (n 5) 113.

287 Tezcan, Erdem and Onok (n 19) 518.
288 ibid.

289 Schabas (n 71) 229. Sug anlagmasinin objektif ve siibjektif unsurlart hakkinda detayl bilgi i¢in bkz De Hemptinne,
‘Conspiracy’ (n 42) 378-380.

290 De Hemptinne, ‘Conspiracy’ (n 42) 369; Tezcan, Erdem and Onok (n 19) 517. Belirtmek gerekir ki, bu durum iilkeden iilkeye
farklilik arz etmektedir. Ornegin Alman ceza hukukunda anlasmaya konu amag sug islendiginde faillerin, ACK md 30 (3)
cergevesinde ayrica cezalandirilmasi kabul edilmemektedir. Amerikan hukukundaki anlayisin aksine Ingiliz hukukundaki
anlayisa uygun olarak sorumluluk i¢in faillerin anlasmanin amacina yonelik herhangi bir davranisi gergeklestirmesi
aranmamaktadir. Ingiltere’de amag sugun icrasi baslasa bile yine de bu sug olusur ve hatta her ikisinden dolay1 sorumluluk
kabul edilmektedir. Ancak igtihada dayali su¢ anlasmasi bakimindan her ikisinden de sorumlulugun isnadi igin adaletin
selametinin bunu gerektirdiginin savci tarafindan ispat edilmesi gerekir. Aksi halde, sadece birinden cezanin tayin edilmesi
gerekir. Bunun yaninda amag sugun islenmemesi durumunda sug anlasmasindan dolay: faillere amag sugun cezasiyla ayni
miktarda, yani amag sugun tam cezasi verilebilmektedir. Amerikan ceza hukukunda; igtihatlarda maksada ulasma imkani
olmasa bile bu durumun su¢ anlagsmasi sorumlulugunu etkilemeyecegi, anlasmanin amacini gergeklestirmeye yonelik
davranislarin yapilmasi gerektigi, amag sugun icrasina doniik agik bir fiile girisilmedik¢e saniga sug¢ anlasmasindan
dolay1 ceza verilmeyecegi kabul edilmektedir. Amag sugun islenmesi durumunda sug anlagmasindan dolay1 ayrica ceza
verilmemekte, savcilar tarafindan sug anlasmasi sorumlulugunun isnat edilebilmesi miimkiin kabul edilmektedir. Amag sug
islenmisse ve bu da ispat edilebiliyorsa ayrica sug anlasmasindan 6tiirii yargilamanin yapilmasi adalet bakimindan 6zel bir
avantaj saglamamaktadir. Bkz Onok, Miisterek Sug Girisimi (Joint Criminal Enterprise) ve Orgiitsel Hakimivete Dayali
Dolayli Faillik Doktrinleri (n 5) 110, 113, 121, 122.

De Hemptinne, ‘Conspiracy’ (n 42) 369-370.
292 Schabas (n 71) 229.

293 French Penal Code, entered into forced March 1, 1994, replaced the French Penal Code of 1810 <https://www.equalrightstrust.
org/ertdocumentbank/french_penal code 33.pdf> Erisim Tarihi 26 Ocak 2024. Ayrica bkz Onok, Miisterek Su¢ Girisimi
(Joint Criminal Enterprise) ve Orgiitsel Hakimiyete Dayali Dolayl Faillik Doktrinleri (n 5) 110.
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hukukunda meseleye iliskin diizenleme yapilmustir. italyan Ceza Kanunu (ICK)*** md
115 (1)’de hig¢ kimsenin kanunun 6zel hiikiimler kisminda 6zel sug tipleri bakimindan
yapilan diizenlemeler haricinde istirak konusu sug islenmedigi siirece su¢ anlasmasindan
sorumlu tutulamayacagi kabul edilmistir. Ancak maddenin ikinci fikrsinda sug
isleme konusunda anlasma durumunda hakimin giivenlik tedbiri uygulayabilecegi
diizenlemesine yer verilmistir.?>> Kita Avrupas iilkelerinden Almanya’da, sug
anlagmasi, kanunun genel hiikiimleri i¢erisinde istirake iliskin hiikiimler kapsaminda
cezalandirilmistir. ACK md 30 (2)’de cezalandirilan su¢ anlagmasinin gergeklesmesi
icin anlagma konusu sug lizerinde en az iki kisinin iradesinin uyusmasi gerekir. Sug
anlagmasi miisterek su¢ plani olarak anlagilmalidir. Miisterek sug plani ¢ergevesinde
birden fazla kisinin gerceklestirdigi ve sugun islenmesini amaclayan anlagmalar
hazirlik asamasinda kalsa bile cezalandirilir.??® Alman ceza hukukunda Anglosakson
hukuk sistemindeki gibi bagimsiz bir sug tipi olarak diizenlenmemistir. Tiirk ceza
hukukunda konuya iligkin genel bir hitkkiim bulunmamakla birlikte TCK md 316’da*’
“Sug I¢in Anlasma” baslig1 altinda belirli suclar bakimindan kabul edilmistir.2

Soykirim Sézlesmesi md (3) (b), EYUCM md 4 (3) (b) ve RUCM?* md 2 (3) (b)’de
tamamlanmamis bir su¢ sorumlulugu seklinde diizenlenen ve sadece soykirim sucu
bakimindan kabul edilen sug¢ anlasmasi Statii’de diizenlenmemistir.*® Sug¢ anlasmasina
yakin sorumluluk sekli olarak miigterek su¢ girisiminin ve azmettirmenin diizenlendigi

ileri stirilmustiir.>*!

294 Italian Penal Code, adopted October 19, 1930 entered into force July 1, 1931 replaced Zanardelli Code of 1889.

295 Maiwald (n 9) 139. Ayrica bkz Tokdemir (n 3) 373-374. iICK md 115: Kanun baska tiirlii emretmedikee iki veya daha fazla
kisi bir sug islemek gayesiyle aralarinda anlasirlar ve bu sug islenmezse, bunlardan hi¢biri sirf anlasma fiilinden dolayi
ceza gormezler (f.1). Bununla beraber, sug islemek hususunda anlasma halinde, hakim bir emniyet tedbiri tatbik edebilir
(f:2). Kanun metninin gevirisi igin bkz Domenico Rende and Burhanettin Kéni, Yeni italyan Ceza Kanununda Cezalar,
Emniyet Tedbirleri ve Bunlarin Sahsilestirilmesi’ (1936) 2 [UHFD 338, 100-101.

296 Daha fazla bilgi i¢in bkz Tokdemir (n 3) 120 vd.

297 TCK md 316: “(1) Bu kismin dordiincii ve besinci boliimlerinde yer alan suglardan herhangi birini elverisli vasitalarla
islemek iizere iki veya daha fazla kisi, maddi olgularla belirlenen bir bi¢imde anlasirlarsa, sug¢larin agirlik derecesine
gore ii¢ yildan oniki yila kadar hapis cezast verilir. (2) Amaglanan sug islenmeden veya anlagma dolayisiyla sorusturmaya
baslanmadan once bu ittifaktan ¢ekilenlere ceza verilmez.” Madde gerekgesinde devletin iilkesine, egemenligine, birligine ve
anayasal diizene kars1 suglardan herhangi birini islemek tizere gergeklestirilecek birlesmeleri 6nlemek maksadiyla caydirict
bir tehlike sugunun olusturuldugu, sugun sadece anlagsmanin gergeklestirilmesiyle olusacagi, anlasmadan maksadin iki
veya daha fazla kisinin maddi olgularla belirlenen bir bigimde bir irade birlesmesine varmis olmalari ve anlasmanin sugun
islenmesinde kullanilacak vasitalari kapsadigi belirtilmis ve maddi unsur olan anlagmanin kapsami belirlenmistir. Bkz. TCK
md.316’nin gerekgesi.

298 Tokdemir (n 3) 123.

299 RUCM’da soykirim sugu iizerine anlasma diizenlenmistir. Soykirim i¢in anlasma “soykirim sugunu islemek iizere iki veya
daha fazla kisi arasinda yapilan anlasmadir.” seklinde tammlanmustir. Bkz md (3) (b). Ayrica bkz aktaran Cryer and others
(n 26) 384.

300 ibid 368, 384; Tezcan, Erdem and Onok (n 19) 518; De Hemptinne, ‘Conspiracy’ (n 42) 368, 373, 384.
301 De Hemptinne, ‘Conspiracy’ (n 42) 368.
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5. Ustiin Sorumlulugu (Superior Responsibility)

Ustiin sorumlulugu dgretisi (doctrine of the superior responsibility)** “uluslararasi
ceza hukukuna 6zgii”?%, “spesifik” ve “modern”* bir sorumluluk sekli olup ulusal
ceza hukuklarinda genel bir sorumluluk sekli olarak kabul edilmemistir.’*> Ogretinin
esas, Ustiin kendi idaresindeki astlarinin igledigi fiillerden dolay1 ceza sorumlulugunun
tespit edilmesine dayanir.** Ogreti her fiil bakimindan degil, sadece uluslararasi suglar
bakimindan kabul edilmistir.3%’

a. Roma Statiisii’nde Diizenlenisi

Yukarida da belirtildigi lizere uluslararasi ceza hukukunda haksizligin islenmesinde
asil neden olan kisiler olayin perde arkasindaki idareciler ve komutanlardir. Yani iist
diizey yoneticilerdir. Statii’de tstiin sorumlulugu 6gretisi bu temelde diizenlenmistir.
“Komutanlarin ve Diger Ust Riitbelilerin Sorumlulugu” baslikli md 28°de’® iistlerin
sorumlulugu 6gretisi “6zel bir cezai sorumluluk sekli’>% olarak kabul edilmistir.
Boylece uluslararasi ceza hukukunun gereksinimleri dogrultusunda, emirleri

302 Tarihsel gelisim igin bkz Cryer and others (n 26) 387-388; Schabas (n 71) 232; Jackson (n 274) 409; Murat Onok, ‘Silahli
Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (2005) 1 Uluslararasi Hukuk ve Politika 93, 98-104; Degirmenci (n
22) 65 vd. Ustiin sorumlulugu dgretisinin kapsami hakkinda bkz Jackson (n 274) 414. Uluslararast ceza hukukunda amirin
emrini ifa sorumluluguna iliskin ileri siiriilen teoriler (mutlak sorumluluk, smirli sorumluluk ve amirin sorumlulugu) hakkinda
bkz Degirmenci (n 22) 61 vd.

303 Onok, ‘Silahli Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini® (n 302) 123.
304 Jackson (n 274) 409.

305 Miisterek sug girisimi ile tistiin sorumlulugu &gretisinin es zamanli (hem zaman) olmasi miimkiindiir. Bu durumda tistiin,
miisterek sug girisiminden mi yoksa iistiin sorumlulugu 6gretisi ¢ergevesinde mi sorumlu olacagi meselesinde iglenen
haksizligin agirliginin dikkate alinmasi ve bu kapsamda miisterek su¢ girisiminden sorumlu olmasi gerektigi kabul
edilmektedir. Bunun i¢in tistiin katkisinin 6nemli oldugu vurgulanmistir. Buna gore, miisterek sug planini paylasan kisilerin
¢oklugunun yaninda iistiin, sugun iglenmesine dnemli derecede bir katki sunmus olmasi gerekir. Bkz ibid 413. EYUCM nin
ictihatlarinda miisterek sug girisimi ile Gistiin sorumlulugunun eg zamanl gergeklesmesi durumunda sorumlulugun nasil
belirlenecegi sorunu iizerinde durulmustur. Mesele, i¢tima gergevesinde miitalaa edilmis ve mezkir soruna ¢oziim aranmustir.
Ictihatlarda goriiniiste igtima hallerinden olan ve bir normun bir baska norm tarafindan tiiketilmesi olarak tanimlanan
“tliketen-tiiketilen norm (Konsumtion)” iliskisinden hareketle miisterek sug girisiminin uygulanacag: kabul edilmistir.
EYUCM’e gore miisterek sug girisimi tistiin sorumlulugu kurumunu da ihtiva etmektedir. Bu durumda iistiin konumunun
cezada arttirict bir unsur olarak goz oniinde bulundurulmasi gerektigi kabul edilmistir. igtihatlar igin bkz Prosecutor v
Radislav Krstic (Judgement) ICTY 1T-98-33, T Ch I (2 August 2001) para 610; Prosecutor v Miroslav Kvocka (Judgement)
ICTY IT-98-30/1, T Ch I (2 November 2001), para 265, 319-320; Prosecutor v Dragan Obrenovic (Sentencing Judgement)
ICTY IT-02-60/2, T Ch I (10 December 2003), para 79, 80, 85; Prosecutor v Blagojevic and Jokic (Judgment), IT-02-60,
T Ch1 (17 January 2005), para 687, 692; Miroslav Kvocka Case (28 February 2005), para 97, 104; Prosecutor v Slobodan
Milosevic (Decision on Motion for Judgement of Acquittal), ICTY IT-02-54, T Ch III (16 June 2004), para 143. igtihatlar
icin ayrica bkz Ambos (n 25) 162—167. Ayrica bkz aktaranlar ibid 163, 164; Jackson (n 274) 414. Tiiketen-tiiketilen norm
iliskisi igin bkz Rengier (n 197) § 56, Rn 30; Kristian Kiihl, Strafrecht Allgemeiner Teil (8. Aufl, Frans Vahlen 2017) § 21,
Rn 60; Gropp (n 9) § 14, Rn 30; Kayihan icel, Suclarin Igtimar (1. bs, Istanbul Universitesi Yaymlar1 1972) 193; Kayihan
Igel, “Goriiniiste Birlesme (Igtima) ve Yeni Tiirk Ceza Kanunu’ (2008) istanbul Ticaret Universitesi Sosyal Bilimler Dergisi
35, 42-45. Misterek sug girisimi ile tistiin sorumlulugu 6gretisi arasindaki temel fark ilkinin icrai harekete, digerinin ihmali
harekete dayanmasidir. ilkinde miistereken suga katilanlar arasinda paralel bir iligki varken, digerinde hiyerarsik ve dikey
bir iligki bulunmaktadir. Es zamanli olarak ikisinin gergeklestigi bir durumda miisterek sug girisiminin tiyeleri arasinda
hiyerarsik olarak farkliliklar varsa yapisal anlamda bahsi gegen ikinci farklilik 6nemini kaybeder. Detayl bilgi i¢in bkz
Ambos (n 25) 180 vd.

306 Cryer and others (n 26) 387.

307 Onok, ‘Uluslararasi Ceza Divani’m1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar:
Yéniinden Uyumuna Dair Rapor’ (n 19) 55; Onok, *Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 296)
95.

308 Roma Statiisti md 28.
309 Aslan (n21) 244.
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altindakilerin savas hukukuna uymalarini saglama konusunda ceza sorumlulugunun
tistlere tesmil edilmesi amaglanmigtir.'® Ancak bu sorumlulugun, saldir1 sugundan
dolay1 devlet yéneticilerine yoneltilecek suglama ile karistirilmamasi gerekir. Ustiin
sorumlulugu 6gretisi saldirt sugu haricindeki suglar bakimindan s6z konusu olabilir.
Ciinkii saldir1 sugunda devlet yoneticilerinin zaten dogrudan sahsi sorumlulugu soz
konusudur.*"!

Statii md 28’de askeri iistler ile sivil Gstlerin sorumluluklari ayr ayri diizenlenmistir.*'?
1949 Cenevre Sozlesmelerine Ek Uluslararasi Silahli Catismalarin Magdurlarinin
Korunmasina Iliskin I. Protokol md 86 (2)’de bu ayirim kabul edilmemis, iistiin
ast tizerinde etkin kontroliinii (effective control)*"® saglamasi bakimindan her iki
sorumluluk rejimi esdeger kabul edilmistir.’'

Statii md 28’in birinci fikrasinda askeri iistlerin (amirlerin) sorumlulugu
diizenlenmistir. Bir askeri komutanin (amirin) veya askeri komutan gibi etkin bir
sekilde faaliyette bulunan bir kimsenin (fiili amirin), kendi fiili yonetimi ve denetimi
altindaki silahli kuvvetlerin, bunlar iizerinde yeterli kontrol saglayamamasi neticesinde
Statii kapsaminda islenen fiillerden dolay1 sorumlulugu cihetine gidilebilir. Bunun i¢in
askeri/fiili amirin, askeri kuvvetlerin Mahkeme’nin yargilama yetkisi kapsamindaki
fiilleri islemekte oldugunu veya igslemek {izere oldugunu o andaki mevcut kosullar
cercevesinde bilmesi gerekir (md 28 (a) (i)). Ayrica askeri/fiili amir, s6z konusu fiillerin
islenmesini dnlemek veya bastirmak ya da konuyu yetkili mercilere sorusturma ve
kovusturma icin sevk etme konusunda yetkisi kapsamindaki biitlin gerekli ve makul
Onlemleri almada yetersiz kalmalidir. Maddenin b bendinde, a bendinde tanimlanmayan
astlik-iistliik iliskisi igerisinde konusu sug¢ teskil eden emirler diizenlenmistir.
Maddenin b bendi, sivil veya yari-askeri iistler i¢in uygulanabilir bir hiikkiim degeri
tagimaktadir. Buna gore bir iist, kendi etkin otoritesi ve kontrolii altindaki astlarinin,
bunlar iizerinde gerektigi gibi kontrolii saglayamamaktan dolayr Mahkeme’nin yargt
yetkisi kapsaminda isledikleri fiillerden dolay1 sorumludur (md 28 (b)). Bunun i¢in
iistiin, astin s6z konusu fiilleri islemekte veya islemek iizere oldugunu bilmesi ya
da bunu agik¢a gosteren bilgileri bilingli olarak géz ardi etmis olmast gerekir (md

310 Tezcan, Erdem and Onok (n 19) 523, 524; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini” (n 302)
97. Ogreti, silahl gatismalar esnasinda islenen uluslararas suglar nedeniyle hesap sorulmasini kolaylastirir. Catigmada yer
alan her bir askerin ihlalini takip etmektense bunlarin iistlerini yargilamak daha “akilc1” ve “faydacr” bir yontem olarak
goriilmiistiir. Bkz ibid 98.

(%)

Aslan (n 21) 245. Ustiin sorumlulugu 6gretisinin saldir1 sugu bakimindan uygulanabilir olup olmadig1 hakkinda bkz Jackson

(n274) 415-416.

312 Ambos (n 59) 16; Cryer and others (n 26) 391; Jackson (n 269) 418-419; Onok, ‘Uluslararasi Ceza Divani’m Kuran Roma
Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Y6niinden Uyumuna Dair Rapor’ (n 19) 57. Detayl
bilgi igin bkz Onok, *Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 104-107.

313 Etkin kontroliin iistiin sorumlulugu dgretisinin mihenk tas1 oldugu hakkinda bkz Jackson (n 274) 417.

314 Protocol Additional I to the 1949 Geneva Conventions and Relating to The Protection of Victims of International Armed

Conflicts, 1125 UNTS 3 (Protocol Additional I to Geneva Conventions). Bkz <https://www.refworld.org/docid/3ae6b36b4.

html> Erigim Tarihi 1 Subat 2024. Tiirk¢e metin i¢in bkz <http://ceidizleme.org/ekutuphaneresim/dosya/434 1.pdf> Erigim

Tarihi 1 Subat 2024. Her iki sorumluluk seklinin esdeger oldugu hakkinda ayrica bkz Ambos (n 59) 17.
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28 (b) (i)). Islenen fiiller astin sorumluluk ve otoritesi dahilinde olan faaliyetlere
dair olmalidir (md 28 (b) (ii)). Bunun yaninda iistiin; s6z konusu fiillerin islenmesini
onlemek, bastirmak veya yetkili mercilere sorusturma ve kovusturma i¢in sevk etme
hususunda yetkisi kapsamindaki biitiin gerekli ve makul 6nlemleri almakta yetersiz
olmasi gerekir (md 28 (b) (iii)).

Kontrolii altindaki astlarini denetleme gorevinde ihmal gosteren {istiin sorumluluktan
kurtulabilmesi, suglarin islenmesini énlemesi veya faillerin cezalandirilmasi i¢in
harekete gegmesine baglidir. Ustiin, ihmali hareketiyle suglarin islenmesini miimkiin
hale getirmesi durumunda yapilmas1 gereken, harekete gegmek suretiyle ilgilileri
ya bizzat kovusturmasi ya da kovusturulmasini saglamak iizere yetkili makamlara
teslim etmesi veyahut en azindan yetkili makamlarin olaya el koymasini temin
etmesidir. Statii’de suglar1 6nlemeyen iistiin sucu isleyenleri sadece cezalandirmasinin
sorumlulugu ortadan kaldirdigi kabul edilmistir. Ustiin, dnleme olanagi olup da bunu
yapmayarak kasten suclarin islenmesine sebep olmasi ve daha sonra failleri sadece
cezalandirmakla yetinmesi sorumlulugunu ortadan kaldirmaz.?'* Bu durumda, iistiin
ulusal hukuktan kaynakl disiplin ve ceza sorumlulugu saklidir.*'¢

Ustiin verdigi emir gergevesinde islenen suglarda suca istirakin bir sekli olarak
azmettirme veya emretme s6z konusu olabilir. Statii’de bagimsiz bir istirak sekli
olarak diizenlenen emretmeye dair md 25 (3) (b) hiikmii, iistiin sorumlulugu 6gretisini
tamamlayici niteliktedir. Ayni sekilde Statii md 28 de emretmeye dair bir hitkiim olup
iistiin sorumlulugunu tamamlamaya yonelik bir diizenlemedir. Burada emretmeden
bahsedilmistir. Fakat md 28 iistiin ihmalini diizenlerken, md 25 (3) (b) bendindeki
emretmekten kaynakli sorumluluk tistiin icrai bir hareketine dayanir.’’

b. Hukuki Niteligi

(1) Hukuki Niteligine liskin Goriisler
Ustiin sorumlulugu 6gretisi, ast tarafindan islenen sugclarla ilgili olarak iistii,
bu suglar1 6nlemedeki veya cezalandirmadaki ihmali temelinde sorumlu kilan bir
sorumluluk seklidir.>'® Bu temelde, tistiin sorumlulugu 6gretisine dair Statii md 28
hiikmii ihmali bir hareketten kaynaklanan ceza sorumlulugu meselesine iligkindir. Bu,
uluslararasi ceza hukukunda ihmali hareketten dolay: failin ceza sorumlulugu cihetine

315 Tezcan, Erdem and Onok (n 19) 533-534. Ayrica bkz Jackson (n 274) 419.
316 Cryer and others (n 26) 396.

317 Ambos (n 59) 10; Tezcan, Erdem and Onok (n 19) 515. EYUCM nin igtihatlarinda emretmeye iliskin norm, iistiin
sorumluluguna iliskin norm karsisinda 6zel bir norm (lex specialis) olarak kabul edilmisti. Bkz aktaran Ambos (n 25) 66-67.

318 Jackson (n 274) 410. Ustiin sorumlulugu gretisinin diger sorumluluk sekilleri ile cakismasi hakkinda bkz ibid 414.
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gidilemeyecegine iliskin anlayisin bir istisnasini*'® olusturur. Mezk{ir maddede astin
davranislarini denetlemekle yiikiimlii olan {istiin, bu yiikiimliiliiglinti ihmal etmesi
neticesinde astin isledigi fiillerden dolay1 ceza sorumlulugu diizenlenmistir.**

Burada iistiin, Mahkeme’nin yargi yetkisi kapsaminda islenen fiillere istirak etmis
olmasa da cezai sorumlulugu s6z konusu olmaktadir. Esasen iist, sugun islenisine maddi
olarak katilmamakta ve fakat suglarin islendigini bilmesine veya bilmesi gerekmesine
ragmen, suglar1 dnleme veya failleri cezalandirma konusundaki ylikiimliiliiglinii ihmal
etmektedir.?*!

Doktrinde iistiin sorumlulugu 6gretisinin objektif sorumluluga yola agacak sekilde
diizenlendigi ileri siiriilmiistiir. Ust, sadece denetleme gorevini yerine getiremedigi
icin degil, ayrica astin fiillerinden dolay1 da sorumlu tutulmaktadir. Bu yiizden bir
taraftan yetersiz/eksik denetlemeden dolay1 dogrudan (direct liability), diger taraftan
bagkalarinin (astlarinin) fiillerinden dolayli (indirect liability)*** olarak sorumlu
olmaktadir.’>

Doktrinde tistiin sorumlulugu 6gretisinin hukuki niteligi tartigmalidir. Bu konuda
farkli goriisler ileri siirtilmiistiir.>* Bir goriis, tistiin sorumlulugu dgretisinde tstlin sugun
bir tarafi olarak sorumlu oldugunu ve “bagimsiz bir sorumluluk sekli” oldugunu ileri
stirmistiir. Bagka bir goris, astin suglarini dnleme veya cezalandirmadaki ihmalinden
dolay1 iistiin sorumlulugunun “bagimsiz ihmali bir su¢” oldugunu savunmustur. Diger
bir goriis, listiin sorumlulugu 6gretisinin “kendine 6zgili bir sorumluluk sekli (sui
generis)” oldugunu kabul etmistir. Doktrinde iistiin sorumlulugu 6gretisinin “karma
(melez) bir sorumluluk sekli” oldugu ileri siiriilen bagka bir goriigtiir.*>

Ingiliz hukukunda oldugu gibi baz1 ulusal hukuk sistemlerinde iistiin sorumlulugu
bir istirak sekli olarak nitelendirilmistir. Almanya ve Kanada’da oldugu gibi baz1
iilkelerin hukuk sistemlerinde ise siibjektif unsura dayali olarak bir bagkasinin

319 Ambos (n 59) 19; Onok, ‘Uluslararasi Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku
Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 55; Onok, ‘Silahli Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini’
(n 296) 95. Statii’de sugun ihmali davranisla islenmesinin miimkiin olup olmadig: doktrinde tartismalidir. Bkz Cryer and
others (n 26) 363. Ornegin, soykirim suguna iliskin hiikiimde belirtilen davramslarin ihmali olarak da islenebilecegi ileri
siiriilmiistiir. Bkz Tezcan, Erdem and Onok (n 19) 554; Basak (n 55) 102. Ad hoc mahkemeler, statiilerinde bu konuda agik
bir diizenleme olmamasina ragmen fiilin ihmal suretiyle islenebilecegini igtihatlarinda kabul etmistir. Ozellikle, EYUCM’nin
Tadic kararinda bir sorumluluk sekli olarak fiilin ithmali olarak iglenebilecegi yaklagimi kabul edilmistir. Bkz aktaran Roth (n
49) 59. Statii md 8 (2) (b) (xxv) bendinde diizenlenen fiil (Cenevre Sozlesmeleri ile saglanan yardim malzemelerini bilerek
engelleme dahil olmak tizere yasamlari igin vazgegilmez maddelerden mahrum etmek suretiyle sivillerin a¢ birakilmasinin
bir savas yontemi olarak kullanilmasi) ihmali olarak iglenen savas suguna 6rnek verilebilir.

320 Tezcan, Erdem and Onok (n 19) 524-525; Onok, Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini” (n 302) 95.
Astin isledigi suglarin niteligi hakkindaki tartismalar i¢in bkz Ambos (n 25) 178.

321 Tezcan, Erdem and Onok (n 19) 525.
322 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini” (n 302) 95, 124.
323 Ambos (n 25) 176.

324 Onok, ‘Uluslararas1 Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar:
Yoniinden Uyumuna Dair Rapor’ (n 19) 56.Tartisma igin bkz Ambos (n 59) 19-20; Jackson (n 274) 411; Ambos (n 25) 176
vd; Roth (n 49) 63.

Jackson (n 274) 411, 412; Roth (n 49) 63.
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igledigi ciddi bir suctan iistii dolayli olarak sorumlu tutmanin adil olmayacagindan
hareketle “bagimsiz ger¢cek ihmali bir su¢ (seperate crime of ommission/echtes
Unterlassungsdelik)’*** olarak kabul edilmistir. Statii md 28’deki diizenlemenin
ihmali suga iliskin oldugunu kabul eden bu goriise gore, esasen iistiin sorumlulugu
gorev (yiikiimliiliikk) ihlalinin ciddi bir sekli olarak kabul edilmelidir.?*” Doktrinde
Roma Statiisii’nde iistiin sorumlulugu 6gretisinin bagimsiz bir ihmali su¢ seklinde
diizenlendigi yoniindeki bu goriis elestirilmistir. Bu goriisiin md 28’deki diizenlemeyle
uyumlu olmadigi ileri siiriilmiistiir. Buna gore, mezkir maddede kullanilan terimler
kurumun ceza sorumlulugunun bir temeli olarak diizenlenmistir. Ayrica ast tarafindan
islenen Mahkeme’nin yetkisi kapsamindaki su¢lardan astin ve {istiin sorumlu
tutulabilmesi miimkiindiir.***

326 Ambos (n 25) 176. Gergek olmayan ihmali sugun iistiin sorumlulugu 6gretisini daha iyi nitelendirdigi hakkinda bkz Roth (n
49) 64. Alman ceza hukukunda ihmali suglar, “gergek ihmali suglar (echtes Unterlassunsdelikt/proper omission)” ve “gercek
olmayan (unechtes Unterlassungsdelikt/improper omission) ihmali suglar” seklinde ikiye ayrilir. Gergek ihmali suglar, ihmali
hareketin sug tipinde gosterildigi suglardir. Bu suglar, neticesi harekete bitisik suglardir yani yapilmasi istenilen (emredilen)
hareketin yapilmamastyla sug olusur. Bkz Koca and Uziilmez (n 5) 393-394; Roth (n 49) 58. Uluslararasi ceza hukukunda
Statii md 8 (2) (b) (xxv) bendinde diizenlenen fiil (Cenevre Sozlesmeleri ile saglanan yardim malzemelerini bilerek engelleme
dahil olmak iizere yasamlar1 i¢in vazgegilmez maddelerden mahrum etmek suretiyle sivillerin a¢ birakilmasinin bir savas
yontemi olarak kullanilmast) ve Savas Esirlerine Yapilacak Muameleye Iliskin Cenevre Sozlesmesi Il md 118 (4) (b)
hiikmiinde diizenlenen savas esirlerinin iilkelerine iadesinin hukuksuz olarak geciktirilmesi gergek ihmali suglara rnek
olarak verilebilir. Bkz ibid 61. Ayrica bkz Convention Relative to the Treatment of Prisoners of War (Geneva Convention
I1I), 75 UNTS 135. Bkz <https://www.refworld.org/docid/3ae6b36¢8.htmI> Erisim Tarihi 1 Subat 2024> Tiirk¢e metin
i¢in bkz <http://ceidizleme.org/ekutuphaneresim/dosya/434_1.pdf> Erisim Tarihi 1 Subat 2024. Gergek olmayan ihmali
suglar, tipiklikte tanimlanan neticenin engellenmemesiyle islenen suglardir. Bu suglar, icrai hareketle islenen suglarin ihmali
hareketle islendigi sug tipleridir. Bunun igin failin neticeyi 6nleme konusunda “6zel bir hukuki yiikiimliiliigiiniin” yani
garanti yiikiimliiligiiniin (garantorliik) olmasi gerekir. Gergek olmayan ihmali sugun cezalandirilabilmesi igin neticeyi
onleme konusunda failin yiikiimliiligiiniin ahlaki veya dini olmasi yeterli degildir. Bu hususta fail hukuki bir yiikiimliiliik
altinda olmalidir. Bu suglarda neticeye neden olan yiikiimliiliik ihlalinin icrai davramsa esdeger olmasi gerekir. Ornegin,
“kasten 6ldiirmenin ihmali davranisla islenmesini” cezalandiran TCK md 83’te bu esdegerlilik agtkca ifade edilmistir.
Gergek olmayan ihmali sugun neticeli ve serbest hareketli bir su¢ olmasi gerekir. Yani bagli hareketli suglarda boyle bir
esdegerlilikten bahsedilemez. Bu esdegerlilik i¢in failin neticeyi 6nleme yiikiimliiligii bakimindan garantér olmasi gerekir.
Ancak hukuken garantor olabilen bir kimse ger¢ek olmayan ihmali bir sugun faili olabilir. Esdegerlilik kosulunun ceza
kanunun genel hiikiimleri igerisinde yapilacak genel bir diizenleme ile saglanmasi yolu tercih edilebilir ise de kanaatimizce
bu yeterli degildir. Bu hususta genel bir hiikkmiin diizenlenmesi kanunilik ilkesinin tiim gereklerine cevap veremez. Ozellikle
de kanunilik ilkesinin bir sonucu olan “belirlilik ilkesi” bakimindan problem ¢ikabilir. Hangi ihmali davranislarin sug teskil
edecegi konusunda bir belirsizlik ortaya ¢ikabilir. Makul olan ¢6ziim, neticeli sug¢lardan hangilerinin ihmali hareketle
islenebileceginin unsurlartyla birlikte ceza 6zel hiikiimleri icerisinde agik¢a diizenlenmesidir. Nitekim TCK, ger¢ek olmayan
ihmali suglar konusunda bu ¢6ziimii tercih etmistir. Dolayisiyla, ceza kanununda ihmali hareketle islenebilecegi agik¢a
yazmayan bir fiilden dolay1 failin cezalandirilmas: miimkiin degildir. Aksi durum, kanunilik ilkesini ihlal edecegi gibi
bu durum, kanun koyucunun iradesiyle agik bir geliski olusturacaktir. Bkz Koca and Uziilmez (n 5) 397, 398, 399, 400.
Uluslararasi ceza hukukunda ger¢ek olmayan ihmali suglarin kabul edilen unsurlar su sekilde ifade edilmistir: Failin hareket
etme konusunda yasal (hukuki) bir yiikiimliligtiniin olmasi, hareket etme konusunda kabiliyetinin olmasi (hareket edebilme
imkanimin olmasi), failin hareketi ger¢eklestirmemesi (ihmal etmesi), ihmali hareketin icrai harekete esdeger olmasi ve son
olarak spesifik sugun ve istirak sekline iliskin siibjektif unsurun gergeklesmesi. Bkz Roth (n 49) 69. Ozel yiikiimliiliik bir
statiiden veya garantér ve garantdr olunan kisinin durumundan kaynaklanabilir. Ozellikle silahli catismalarda bu duruma
¢ok sik rastlanir. 4d hoc mahkemelerin de kimi zaman kabul ettigi gibi yiikiimliiliigiin ceza hukuku normuna dayanmasi
gerekir. Ciinkii ceza normlari en iyi garantiyi saglayacak hiikiimlerdir. Ancak ictihatlarda bu konuda net bir tavir ortaya
konulamamustir. Belirtmek gerekir ki, 6zel yiikiimliiliikleri agik¢a diizenleyen ulusal ceza normlarinin genel olarak bu
hususta yiikiimliiliik kaynagi olamayacagi kabul edilmektedir. Bkz ibid 62, 71. Uluslararasi ceza hukukunda 6zellikle ad
hoc mahkemelerin igtihatlarinda gergek olmayan ihmali sug¢ sorumlulugu yardim etme ve miisterek sug girisimine istirak
bakimindan goz 6niinde bulundurulmustur. Bunun igin asil failin hareketiyle zarara ugrayan (ihlal edilen) hukuksal degerlerin
korunmasi bakimindan sahsi ve 6zel bir yiikiimliliigiin olmasi ve ayrica ihmal teskil eden fiilin istirak bakimindan nemli
bir katki sunmas1 gerektigi kabul edilmistir. Bkz aktaran ibid 65.

327 Cryer and others (n 26) 397-398; Ambos (n 59) 17; Jackson (n 274) 412.
328 Jackson (n 274) 412.
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Uluslararasi ceza hukukunda iistiin sorumlulugu 6gretisi, geleneksel istirak
diistincesine daha yakin ve tek baslik altinda birden fazla sorumluluk seklini igerek sekilde
diizenlenmistir. Ogreti, Alman ceza hukukunda oldugu gibi su¢un islenmesine miidahale
bakimindan kasten yiikiimliiliigiin ihlal edilmesine dayanir ve taksirli olarak gérevin ihmal
edilmesiyle esdeger kabul edilmemektedir. Kasti (bilerek), yiikiimliilitkk ihmali {istiin sugu
onlemeye yonelik bir kabiliyeti ve yiikiimliiliigii oldugunda s6z konusu olur.*?

Jackons’a gore, Statii md 28’de diizenlenen iistiin sorumlulugu 6gretisi, tistii
Mahkeme’nin yargilama yetkisi kapsamina giren suglardan dolay: sorumlu kildigt
gercegi karsisinda, doktrinde meseleye iliskin yapilan tiim degerlendirmelerle
baglantilidir. Buradaki asil endise, herhangi bir nedensel katkis1 olmayan iistiin, sug
ortag1 olarak cezalandirilmamasi gerekirken bu hiikiim nedeniyle sorumlu tutulmasidir.
Hikmiin kapsaminda, basit bir hata nedeniyle iistiin sorumlu tutulabilmesi bu endiseyi
daha da arttirmaktadir. Yazara gore, listiin sorumlulugu 6gretisi, ihmal suretiyle
yardimdan (aiding and abetting by omission) dolay1 ceza sorumlulugu gerektiren bir
sorumluluk tiiriidiir, yani bir ¢esit ihmali istiraki ifade etmektedir. Ustiin bu konudaki
sorumlulugu, ihmalden kaynakli spesifik bir sorumluluktur.’*

Cryer ve digerleri, Statli md 28’de iistiin sorumlulugu 6gretisinin, Mahkemenin
yargi yetkisi kapsaminda diizenlenen 6nemli suglar i¢in bir sorumluluk sekli olarak
diizenlendigini ileri siirmiislerdir. Yazarlara gére, md 28’deki bazi unsurlardan hareketle
iistiin sorumlulugu, yiikiimliilik ihmalinin oldugu bir sug tipi olarak anlagilmasina
ragmen, diizenleme agikga liste bagli astlarin su¢larina isaret etmektedir. Bu, kurumun
istirak sekline daha yakin diizenlendigini gosterir. Su¢a miidahale noktasinda bir
yiikiimliiliik ve suca iligkin bir bilme durumu varsa maddi ve manevi yardim etmeye
dayali bir istirak sorumlulugundan bahsedilir.>!

Ambos’a gore, emri altindaki askeri kuvvetlerin isledigi fiilleri bilen bir iist, en
azindan fiziksel olarak cesaretlendirdigi i¢in silahli kuvvetleri destekleyen konumunda
serik (yardim eden) olarak sorumlu tutulabilir. Astlarinin fiillerini 6nlemede basarisizlik
gOsteren tst, stiin sorumlulugu 6gretisi ¢ergevesinde cezai olarak sorumlu olur.33

Tezcan/Erdem/Onok’a gore, astlik-iistliik iliskisi igerinde giindeme gelen azmettirmenin
(veya emretmenin) iistiin sorumlulugu 6gretisiyle bir alakasi yoktur. Bu durumda istirak
kurallari ¢ergevesinde ast ve {istlin cezai sorumlulugunu tespit etmek miimkiindiir. Ayrica
md 28’ uygulamak gereksizdir ve zaten miimkiin de gdziikmemektedir. Ornegin; belirli
bir sivil niifusu katletmek isteyen bir komutan, bunu bizzat veya emir vermek suretiyle
gergeklestirmek yerine, komutasi altindaki kisilerin (astlarin) bu fiili islediklerini

329 Cryer and others (n 26) 399.

330 Jackson (n 274) 412, 413, 430. Serikligin bir goriiniis sekli olan yardim etme ile istiin sorumlulugu 6gretisi arasindaki
farklar igin bkz J Ventura (n 37) 182.

331 Cryer and others (n 26) 399. Ornegin Basak, soykirim sugu bakimindan iistiin sorumlulugu 6gretisinin istirak halinde islenen
suglar kapsaminda ele alinmasi gerektigini ifade etmistir. Bkz Bagak (n 55) 79.

332 Ambos (n 59) 20.
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bilmesine ragmen kasten miidahale etmeyerek sivillerin 6lmesine neden olursa ceza
hukukunda genel sorumluluk ilkelerine gére sorumlu tutulabilir. Bu durumda zaten {istiin
sorumlulugu 6gretisine gitmeye gerek yoktur. Ustiin sugun islenmesine yonelik dogrudan
katkist (icrai hareketleri) varsa cezai sorumlulugu dogrudan belirlenebilir. Bu durumda
iistiin amir olma sifat1 cezanin tayininde g6z 6niinde bulundurulabilir.®*® Yazarlara gore,
iistiin sorumlulugu 6gretisi, istirakten farkli ve bagimsiz bir ceza sorumlulugu tiirtidiir.
Burada, fiilin isnat edilebilirlik kapsamini ve bu sekilde sahsi ceza sorumlulugunu
genisleten bir anlayis benimsenmistir.***

(2) Kanaatimiz

Statii md 28’de diizenlenen {istiin sorumlulugu 6gretisi, sadece uluslararasi suglar
bakimindan kabul edilen ve uluslararasi ceza hukukuna 6zgii bir sorumluluk seklidir.
Her ne kadar sahsi** ceza sorumlulugunu genisletici mahiyette bir niteligi olsa da tistiin
sorumlulugu 6gretisini, bir bagkasinin icrai olarak isledigi suca ihmali bir davranisla
istirakin cezalandirilabilirligi meselesi ¢er¢evesinde miitalaa etmek gerekir. Diger bir
ifadeyle istirakten tamamen bagimsiz bir konu degildir. Burada, astin isledigi fiillerden
dolay1 ceza sorumlulugu tistlere de tesmil edilmektedir. Zira tist, astin fiillerini denetlemeye
iligkin yiikiimliiliigtinii ihmal ederek suca istirak etmektedir. Suga istirak de sugcun 6zel
bir goriiniis sekli olarak ceza sorumlulugunu genisletici nitelikte bir kurumdur. Bu, md
28’deki sartlar incelendiginde diizenlemenin mahiyetine aykiri bir nitelendirme degildir.

Ceza hukukunda ihmali suglarda yiikiimliiliigii olan kisiler, birlikte sug isleme karar1
¢ergevesinde yiikiimliiliiklerini yerine getirmezlerse miisterek fail olarak sorumlu
olurlar.?*® Ancak asil problem, icrai sug¢a ihmali davranisla miisterek fail statiisiinde
istirakin miimkiin olup olmadig1 noktasinda ortaya gikmaktadir.*” Icrai hareketle
iglenen bir suga ihmali bir davranisla istirak etmek miimkiin degildir, yani icrai ve
ihmali hareketi gergeklestirenler arasinda miisterek faillik s6z konusu olamaz. Bu
ihtimalde fiilin mistereken icrasindan, yani fiil iizerinde fonksiyonel hakimiyetin
kurulmasindan bahsedilemez.**

333 Tezcan, Erdem and Onok (n 19) 525-526; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302)
95-97. Ustiin konumunun cezay arttirict bir unsur olarak dikkate alinabilecegi hakkinda bkz Roth (n 49) 64.

334 Tezcan, Erdem and Onok (n 19) 526. Ayni yonde bkz Onok, ‘Uluslararasi Ceza Divani’n1 Kuran Roma Statiisii ile Tiirk
Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Yéniinden Uyumuna Dair Rapor’ (n 19) 56; Onok, “Silahli Catismalar
Hukukunda Ustiin Sorumlulugu Doktrini’ (n 296) 97, 119, 124.

335 Ustiin sorumlulugu 6gretisinin sahsi ceza sorumluluguna aykiri oldugu, taksirli ihmal bakimindan gretinin sahsi kusur
ilkesine aykrilik teskil ettigi ileri siiriilmiistiir. Bkz Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n
302) 98.

336 Ozgeng (n 7) 623; Koca and Uziilmez (n 5) 462.

337 Ozgeng (n 7) 623.

338 Koca and Uziilmez (n 5) 463. Ancak iskence sugunun ihmali davranisla islenmesi halinde (TCK md 94 (5)) cezada indirim
yapilmayacagi diizenlenerek ihmali olarak iskence sugunu isleyen kamu gérevlisinin sorumlulugu icrai olarak bu fiili isleyen kisiyle
esdeger tutulmustur. Ayni sekilde “Denetim Gérevinin thmali” bagligi altinda TCK md 251 (1)’de zimmet veya irtikap sugunun
islenmesine kasten géz yuman denetimle yiikiimlii kamu gorevlisinin miisterek fail olarak sorumlu tutulacag: diizenlenmistir.
Maddenin ikinci fikrasinda denetim gérevini ihmal ederek zimmet veya irtikdp sugunun islenmesine imkan saglayan kamu
gorevlisinin sorumlulugu ayrica diizenlenmistir. Boylece ikinci fikrada icrai suga ihmali istirak (yardim etme) cezalandirilmgtir.
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Belirtmek gerekir ki ihmali azmettirme de miimkiin degildir. Ciinkii ihmali
bir hareketle bir kimseye su¢ isleme kararimin verdirilmesi genel olarak kabul
edilmemektedir.**’ Ancak icrai harekete ihmali davranisiyla istirak eden kisi, failin
fiilini 6nleme yiikiimliiliiglinii ihmal ettiginden sugun islenigine yardim etmis
olmaktadir. ihmali davranis1 gerceklestiren kisinin, baska bir sugun yani gercek ihmali
bir sugun faili olarak sorumlu tutulamiyorsa bu durumda icrai hareketle iglenen suca
ihmali davranigla serik olarak istirakinden s6z edilir. Dolayisiyla sugu 6nlemekle
yiikiimlii olan kisi, bu ylikiimliiliigiinti ihmal etmek suretiyle ayn1 zamanda gercek
ihmali bir sugun faili olursa “failligin seriklige onceligi ilkesi” geregi icrai suga yardim
eden degil sadece gercek ithmali sugun faili olarak sorumlu tutulur. Aksi halde, “bir
baskasinin islemekte oldugu sugun islenisine engel olmama halinde bu icrai suca
yardimda bulunma” s6z konusu olur.>*

Kanaatimizce, iistlin sorumlulugu 6gretisi istirakten farkli ve bagimsiz bir
sorumluluk tiirii olarak nitelendirilmemelidir. Meselenin istirake iliskin hiikiim (Statii
md 25) haricinde bagimsiz bir maddede (Statii md 28) diizenlenmis olmasi da tek bagina
istirak haricinde hareket etmeyi gerektirmez. Bagimsiz bir maddede diizenlenmesinin
amaci, meselenin hem uluslararasi ceza hukukundaki ehemmiyetinden hem de kendine
0zgii bir sorumluluk sekli olmasindan kaynaklanmaktadir. Hiikiim, {istiin, astin igledigi
fiillerden dolay1 cezai sorumlulugunu tespit etmeye, yani sorumluluk statiisiinii
belirlemeye yonelik olarak diizenlenmistir. Ustiin sorumluluk statiisiiniin belirlenmesi
bakimindan meselenin suga istirak, daha dogrusu icrai su¢a ihmali olarak istirak etme
cercevesinde degerlendirilmesi daha isabetli olacaktir. Dolayistyla, sorumluluk seklinin
iistiin sorumlulugu seklinde anlasilmasi ve fakat cezanin belirlenmesi bakimindan
iiste serik gibi davranilmasi gerekir. Bu durumda, Statii md 28’de belirlenen esaslar
cergevesinde, astin davraniglarini denetlemekle yiikiimlii olan {ist, bu yiikiimliliigtini
ihmal etmesi neticesinde astin Mahkeme’nin yarg: yetkisi kapsamindaki fiilleri
islemekten ancak yardim eden olarak yani serik olarak sorumlu tutulabilir.**' Ustii, astin
isledigi fiillerden dolay1 fail olarak sorumlu tutmak miimkiin degildir. Ciinkii Statii’de
tanimlanan uluslararasi suglar gercek olmayan ihmali suclar olarak diizenlenmemistir.
Gergek olmayan ihmali suglardan dolay1 bir kimsenin fail olabilmesi i¢in icrai olarak
islenebilen bir sugun (neticeli serbest hareketli) ihmali olarak da islenebileceginin

339 ibid 502; Roth (n 49) 67. Ad hoc mahkemelerin igtihatlarinda ihmali azmettirme, emretme ve planlamanin miimkiin oldugu
kabul edilmisti. Ornegin astlarinin sug teskil eden davranislarini islemesine ortam hazirlamak ihmali azmettirme kapsaminda
kabul edilmisti. Thmali azmettirmenin kabul edilebilmesi igin azmettirenin de fail gibi hukuksal degerlerin korunmasi
bakimindan 6zel yiikiimliiliik altinda olmasi gerektigi ileri siiriilmiistiir. Fakat failin alacagi karar1 dogrudan ve esash olarak
etkilemesi gerektigi i¢in azmettirmenin icrai olarak islenebilecegi genel olarak kabul edilir. Bkz aktaran ibid 67.

340 Ozgeng (n 7) 623, 635.

341 Uluslararasi ceza hukukunda, iistiin emretme sorumluluguna dayanarak fail olarak cezalandirilmasina yonelik ictihatlarin
yerinde olmadig1 hakkinda bkz Schabas (n 71) 235.
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342 acikca kanunda diizenlenmesi

yani icrai hareket ile ihmali hareketin esdegerliliginin
gerekir. Bu, kanunilik** ilkesinin bir sonucudur. Statii’de, Mahkeme’nin yargilamaya
yetkili oldugu suglarin kapsaminda cezalandirilan fiillerin mahiyeti dikkate alinarak
bu hususta diizenleme yapilmasi gerekir. Ornegin, soykirim kapsaminda islenen
dldiirme sugu serbest hareketli ve neticeli bir su¢tur. Thmali davranisla kasten
oldiirmeden dolay1 bir kimsenin sugun icrai seklinin diizenlendigi hiikiim kapsaminda
cezalandirilmas1 miimkiin degildir. icrai davranisa esdeger ihmali davranisin ayrica
cezalandirilabilirligine iliskin hiikme ihtiya¢ bulunmaktadir. Nitekim TCK’da kasten
oldlirme sugunun ihmali davranigla islenmesi ayrica cezalandirilmistir. Statii’de
gercek ihmali suglarin cezalandirildigi genel*** bir hitkiim de bulunmamaktadir. Bu
durumda astin suglarin1 6nleme yilikiimliiliigiinii yani denetim gorevini ihmal eden
iistlin ne dogrudan ne de miisterek fail olabilmesi miimkiindiir. Ancak bu, {istiin
otoritesi altindaki astinin fiiline yardim eden olarak sorumlu tutulamayacagi anlamina
gelmemektedir. Dolayisiyla Statli md 28’de bahsi gegen kosullarin gerceklesmesi
durumunda {istiin serik (yardim eden) olarak sorumlu tutulabilmesi miimkiindjir.

c. Objektif ve Siibjektif Unsurlar

(1) Genel Olarak

Ustiin sorumlulugu 6gretisi, 6rfi hukuktan harketle ortaya konulmustur.*S Ustiin
sorumlulugunun objektif ve silibjektif unsurlar1 sunlardir: Birinci objektif unsur
iist ve ast arasinda altlik-iistliik iliskisinin olmasidir. Ikincisi uluslararasi ceza
hukuku ihlallerini 6nlemeye veya cezalandirmaya dair makul tedbirlerin alinmamis
olmasidir. Bunun yaninda Statii’de objektif unsur kapsaminda ayrica nedensellik
iliskisi (causality)**® aranmaktadir. Makul ve gereken tiim 6nlemleri almadigindan

342 Esdegerlilik ile ilgili yasal (legal) ve ahlaki (moral) olmak iizere iki yaklasim ileri siiriilmiistiir. Ilk yaklasima gore
esdegerlilik, hukuki bir normun varligini gerektirir ve hukuki olarak bir norm olmadig: siirece ihmalden dolay1 ceza
sorumlulugu dogmaz. ikinci yaklasim, esdegerlilik bakimindan ihmali hareketi, kinanabilirligi olan (kusurlu) hareket
olarak kabul eder. Her ikisi de birbirini tamamlar niteliktedir. Uluslararasi ceza hukuku, ahlaki standartlarin agir ihlalini
olusturan hareketin “hukukta masum” olarak nitelendirilemeyeceginin garantilenmesini amaglar. Ayn1 zamanda kanunilik
ilkesi, ihmalden dolay1 ceza sorumlulugunu doguran yiikiimliiliik ihmalinin kaynaginin dikkatli bir sekilde incelenmesini
gerektirir. Roth (n 49) 74.

343 Kanunilik ilkesinin diizenlendigi Statii md 22 ile “Sugun Unsurlar1” belgesinin genel girisinin ikinci paragrafi, yedinci
paragrafinin a ve b bentleri ile dokuzuncu paragraflar dikkate alindiginda icrai hareket anlaminda kullanilan conduct
kelimesinin ihmali hareketi de ihtiva ettigi ve bu yiizden gergek ihmali suga iliskin bir hitkmiin yoklugunun kanunilik
ilkesinin ihmali anlamina gelmeyecegi ileri siiriilmiistiir. Bkz ibid 70. Ancak uluslararasi suglarin ciddi ve agir suglar oldugu
dikkate alindiginda bu hususta kanunilik ilkesi sert yorumlanmalidir. Thmal igin her bir sug tipi kapsaminda diizenlenen
neticeli suglar bakimindan diizenlemenin yapilmasi gerektigi kanaatindeyiz. Bu konuda yapilacak genel bir diizenleme de
yeterli degildir. Hangi ihmali davranislarin sug teskil edecegi konusunda bir belirsizlik ortaya gikabilir. Bu da kanunilik
ilkesini ihlal eder. Dolayisiyla iistiin fail gibi sorumlu tutulabilmesi i¢in makul olan ¢6ziim, neticeli suglardan hangilerinin
ihmali hareketle islenebileceginin unsurlariyla birlikte ayrica diizenlenmesidir.

344 Temmuz 1998’de Roma Konferansi’nin Hazirlik Komitesi tarafindan ihmalden kaynakli ceza sorumlulugunu kapsamli
diizenleyen taslak bir hiikiim (md 28) hazirlanmisti. Ancak ger¢ek olmayan ihmali suglardan dolay1 sorumlulugun gereklerini
acikga diizenleyen bu hiikiim konferans sonunda kabul edilmemisti. Statii’niin mevcut halinde agik bir sekilde ne fiilin
ihmali olarak islenebilecegine iligkin ne de yiikiimliiliigiin ihlaline iliskin bir hiikkiim bulunmaktadir. Bkz ibid 60, 70.

345 Schabas (n 71) 234. Ustiin sorumlulugu 6gretisin objektif ve siibjektif unsurlart hakkinda detayl bkz Jackson (n 274) 416
vd.

346 Jackson (n 274) 426.
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dolay1 bu suglarin islendigi ispatlanmalidir.>*” Siibjektif unsur, {istiin, astlarinin ceza
sorumlulugunu gerektiren faaliyetlere giristiklerini bilmesi veya bilmesi gerektigidir.>**

(2) Objektif Unsurlar

Ustiin sorumlulugu &gretisinde ilk objektif unsur astlik-iistliik iliskisinin varligidar.
Bu unsur, iistiin sorumlulugu 6gretisinin mihenk tasini olusturur.>* Ustliik, “baskasini
belirli bir eyleme zorlayabilme yetkisi ve ehliyeti bakimindan iistiin konumda olma”
demektir. Bu baglamda, belli bir davranis1 talep etme yetkisinin ve fiili olarak zorlama
ehliyetinin olmasi yeterlidir. Kisacasi, astin suclari islemesini 6nleme veya iglemisse
bu suglari cezalandirma bakimindan “iistiin maddi iktidar1” seklinde tanimlanabilir.3%

Resmi komuta zincirinin oldugu modern disiplinli ordularda goriiniirde astlik-tistliik
iliskisi rahatlikla tespit edilebilir. Ancak modern ¢atismalarda bu temelden hareket
edilemeyecegi ifade edilmistir. Bu yiizden EYUCM’nin Celebici kararinda®' sug
olusturan fiilleri 6nleme ve cezalandirma iktidar1 olarak tanimlanan “etkili kontrol
testi”™*? gelistirilmistir. Bu, UCM’nin kabuliiyle maddi anlamda etkinin yeterli olmadig
anlamina gelir. Dolayisiyla iistiin, bulundugu konumu vasitasiyla astlarinin tizerinde
resmi veya resmi olmayan bir hiyerarsi kurmasi gerekir.’* Bu unsurdan, istiin astlarini
etkili bir sekilde kontrol etme yetkisinin oldugu sonucu ortaya ¢ikmaktadir. Ancak
kontroliin mekanik ve dogal degil, yiiksek derecede normatif standartlar ¢ergcevesinde
miitalaa edilmesi gerekir. Bu, somut olayda iistiin konumuna gore degisir. Dogrudan
bir kontroliin yeterli olup olmadigi, kontroliin baska iist veya astlar tarafindan
gerceklestirilmesinin miimkiin olup olmadig1 ve {istiin astlarini ne kadar tanidig1 gibi
hususlarin géz 6ntinde bulundurulmasi gerekir.*>*

347 Cryer and others (n 26) 389; Ambos (n 25) 161; Jackson (n 274) 410-411, 416, 430; Tezcan, Erdem and Onok (n 19) 529.
348 Ambos (n 59) 19; Jackson (n 274) 410, 416; Ambos (n 25) 161; Tezcan, Erdem and Onok (n 19) 529.

349 Ambos (n 25) 162; Jackson (n 274) 417; Keith (n 142) 618; Onok, “Silahli Catismalar Hukukunda Ustiin Sorumlulugu
Doktrini’ (n 302) 108; Basak (n 55) 80.

350 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 109.

351 The Prosecutor v Zejnil Delalic et al (Judgement) ICTY IT-96-21-A, A Ch (20 February 2001), para 256 [Celebici
Case]<https://www.refworld.org/jurisprudence/caselaw/icty/2001/en/91728> Erisim Tarihi 19 Subat 2024. Ayrica bkz
aktaran Keith (n 142) 622 vd.

352 Ambos (n 25) 177; Onok, ‘Silahh Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 109.
353 Cryer and others (n 26) 390.
354 Ambos (n 25) 177.
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Astli-tistlik iliskisinin, hukuken (de jure)** veya fiilen (de facto)*>® olmasi
miimkiindiir.’*” Ustiin hukuki konumu tek basima belirleyici degildir, yani fiilleri
onleme ve cezalandirmada genel anlamda fiili bir giiciin (iktidarin) olmasi gerekir.
Fakat astlik-tistliik iliskisinin hukuki olmasi etkili kontroliin bir kanit1 olabilir.
[liskinin niteligi her somut olaya gore degisir. Astlarin iizerinde otoriteyi tesis etmek
icin gili¢ kullanimina ihtiya¢ duyulmasi durumunda, otomatik olarak etkin kontroliin
saglanamadigi ¢ikarimi yapilamaz.>3

Hukuki astlik-tistliik iliskisi, ilgili Giste yetkili makamin resmi olarak gorev tevdii
etmesiyle kurulur ve iiste hukuken emretme yetkisini verir. Bu iliski, tistiin gérev
yaptig1 teskilat igerisindeki konumu ve bu konumun kurumsal islevinden hareketle
belirlenir. Ustiin emretme yetkisini fiilen kullanmasi s6z konusu olabilir. Iliskinin
hukuken tespit edilemedigi 6zellikle i¢ savaslarda, gayri resmi teskilatlanmalarin
basinda olanlar ve fiilen kontrolii altindaki kisilerin islemesi muhtemel suglarini
onleme ve cezalandirma yetkisini haiz olanlar, bu gorevlerini ihmal etmelerinden
dolay1 sorumlu tutulabilirler.>® Ust ile ast arasinda resmi veya gayri resmi bir “tabiiyet,
hiyerarsi veya emir komuta zinciri” iliskisinin olmasi esastir.*®

Hukuken veya fiilen altlik-iistliik iligkisinde emir-komuta zincirinin (chain of
command) bulunmasi gerekir. Fakat astin {iste dogrudan bagli olmas1 gerekmez.
Ust, emir-komuta zincirinde dogrudan kendisine bagli olmayan kisilerin fiillerinden
de sorumlu tutulabilir. Dolayisiyla bir astin fiilinden birden fazla iist sorumlu
tutulabilir,3¢!

Emir-komuta zinciri, {istiin dogrudan veya dolayli** olarak emri altinda personelin
olmasini gerektirir. Fakat bundan anlagilmasi gereken, tistiin emrine verilmis personelin
varlig1 degil, hukuki teskilatlanma igerisinde {ist gibi davranan kisinin fiili ve etkin
kontrolii altindaki personellerin davranislarin1 belirleyebilme giiciinlin varligidir. Diger

355 Amirin emrini ifaya iligkin Statii md 33’te ise aradaki iliskinin sadece hukuken olabilecegi kabul edilmistir. Bkz Degirmenci
(n22) 82.

356 Asil problem de facto iliskinin belirlenmesinde ortaya ¢ikmaktadir. Uluslararast yargt mercileri bu hususta bazi dlgiitler
gelistirmislerdir. Ornegin EYUCM, gorev dagilimini bir 6lgiit olarak kullanmigtir. Bunun yaninda, belli bir yerde gorevi
olan kisilerin o yerde bulunan bir kimsenin talimatlarina uymasi, emirlerine itaat etme ytikiimliiliigii altinda olmasi 6l¢iit
olarak goz oniinde bulundurulabilir. Ayrica emirleri imzalama yetkisinin de facto iliskinin belirlenmesinde 6lgiit olarak
kullanilabilmesi miimkiindiir. Bir goriis, digerleri tizerinde etkili olmay1 da bir 6lgiit olarak kabul etmektedir. Bir kimse, de
facto olarak denetimi altinda olan kisiler tizerinde niifuzunu kurabiliyor ve onlar1 yonlendirebiliyorsa, bu kisinin hukuki
konumu dikkate alinmaksizin st olarak kabul edilmesi gerekir. Bunun igin iistiin, o kisileri etkin kontrolii altina almis
olmasi gerekir. Bkz aktaran Onok, ‘Silahli Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini® (n 302) 111.

357 Cryer and others (n 26) 390; Keith (n 142) 618; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302)
108; Degirmenci (n 22) 82.

358 Cryer and others (n 26) 390.

359 Tezcan, Erdem and Onok (n 19) 529-530; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 108.
360 Jackson (n274)417.

361 Onok, ‘Silahli Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 109-110.

362 Doktrinde bu durum “zincirleme tistiin sorumlulugu (multiple superior responsibility)” ile ifade edilmektedir. Bu baglamda
sugu asil igleyen kisinin bu fiilinden dolay1 sorumlulugun zincirin en basindaki kisiye isnat edilip edilemeyecegi meselesi
tizerinde durulmustur. Doktrinde sorumlulugun isnadinin temellendirilmesinde fiziksel olarak fiilin iglenmesi ile zincirin
en bagindaki tistiin ihmalinin birbirinden ¢ok uzak oldugu ileri siiriilmiistiir. Bkz Jackson (n 274) 415.
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bir ifadeyle {istiin, astin davranislarini belirleyebilme konusunda etkin bir denetim
giictinii elinde bulundurmasi gerekir.**

Ustiin ast iizerinde etkili bir denetime sahip olmas1 ve astin sugunu dnleme veya
onu cezalandirma konusunda yeterliligi gosteren bir giicii elinde bulundurmasi gerekir.
Bu belirleme konusundaki degerlendirme her somut durum i¢in bagimsiz olarak ele
almmalidir.*** Ustiin fiili ve etkin kontrol yetkisini kullandiginin belirlenmesinde
uluslararasi ceza hukukunda baz1 dlgiitler gelistirilmistir. Bu 6lgiitler su sekilde
orneklendirilebilir: Hiyerarsik olarak teskilatlanmis ve belli bir gayeye yonelen
bir toplulugun ve teskilat i¢iresinde emir-komuta zincirinin varligi, genel itibariyle
kabul gérmiis emretme ve verilen emirlere itaat etme uygulamasinin olmasi, astlarin
itaat etmeme veya emre karsi ¢cikma durumunda bu davraniglarinin disiplin cezasi
gerektirecegi beklentisini tagimalari, Gstiin fiili ve etkin bir sekilde yetkilendirmedigi
fiilleri 6nleme ve cezalandirmama konusunda imkéan sahibi olmasi gerekir.

ikinci objektif unsur, ast tarafindan islenen ve iistiin bildigi ya da bilmesi
gerektigi suglar1 onlemeye veya cezalandirmaya dair makul tedbirlerin alinmamais
olmasi, yani “miidahale yiikiimliliiglinin’?% yerine getirilmemesidir.’¢’ Tedbirlerin
iistiin kontroliiniin tabiatina uygun olarak alinmasi gerekir. Statii’de belirtildigi gibi,
suclar1 onleme veya cezalandirma amacina matuf olarak imkan dahilinde ve/veya
ilgili kovugturma makamlarina tevdi edilen konuya iliskin alinan tedbirlerin makul
olmasi gerekir. Hangi tedbirlerin iist tarafindan alinacagi {istiin sahip oldugu giice
bagli olup bu konuda bir icerik analizi yapilmalidir. Bu baglamda, suclar1 6nleme
veya cezalandirma konusundaki ihmalindne dolay: iistiin sorumlulugu cihetine
gidilebilecegini 6nemle vurgulamak gerekir.>*® Ast tarafindan islenmenmeden 6nce
istlin bildigi veya bilmesi gereken suglarin 6nlenmesi veya cezalandirilmasi bu
kapsamda degerlendirilmemektedir. Ancak su¢u 6nleme konusunda giicii olmakla
birlikte, astt hemen cezalandirmakla durum diizeltilemiyorsa astin sugu islemesini
onlemede gosterdigi ihmalden dolay: istiin sorumlu tutulmamasi gerekir.3®

Ustiin, astlarinin davranis ve fiillerini denetleme ve gdzetleme, bu kapsamda astin
su¢ olusturan fiillerini 6nleme ve islenmis suclari cezalandirma yiikiimliiligiiniin olmasi
gerekir.’”° Diger bir ifadeyle, tistiin denetleme ve kontrol konusunda garant6r olmast, yani
olayda bir garantorlilk durumunun olmasi gerekir. Garantorliik, mesru ve pozitif hukuktan

363 Tezcan, Erdem and Onok (n 19) 529-530; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini® (n 302)
109-110.

364 Basak (n 55) 82.

365 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 110; Tezcan, Erdem and Onok (n 19) 530.
366 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini” (n 302) 120, 125.

367 Cryer and others (n 26) 394; Jackson (n 274) 419; Keith (n 142) 618.

368 Cryer and others (n 26) 394-395; Jackson (n 274) 419 vd.

369 Cryer and others (n 26) 394-395.

370 Jackson (n 274) 419.
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(6rfi hukuktaki durumlara denk gelen s6zlesme hukukunda pozitif bir diizenlemeye
dayanan bir normdan) kaynaklanmalidir.’”" Ancak kanaatimizce, Mahkeme nin yargt
yekisi kapsamindaki uluslararasi suglar ger¢cek ihmali suglar olarak diizenlenmemistir.
Bu yiizden {istiin bu sug¢lar bakimindan garantdrliiginden ve dolayisiyla kanunilik ilkesi
geregi bu suglardan dolay1 fail olarak ceza sorumlulugundan bahsedilemez.

Denetleme, gozetleme ve islenen suglardan dolay1 cezalandirma yiikiimliiligiiniin
dogmasi i¢in iist, hukuka uygun davranmaya yonlendirmek amaciyla astlarim
bilgilendirmeli, ilgili konularda gerekli egitimi ve nasihatleri vermeli ve lizerlerinde
daimi bir denetim ve gozetim tesis etmelidir. Bu ¢ergevede bazi hususlara tistiin dikkat
etmesi gerekir. Ust, emri altindaki kuvvetlerine insancil hukuk konusunda gerekli
egitimi vermelidir. Operasyonel kararlarda uluslararasi insancil hukuk kurallarina
riayet etmelidir. Uluslararas: insancil hukuk kurallarinin ihlali durumunda bu
ihlallerden haberdar olmay1 saglayacak etkin bir bildirim sistemini kurmal1 ve bildirim
sisteminin denetimi konusunda etkin bir kontrol saglamalidir. Hukuka aykirt durumlar
gerceklestiginde veya gergeklesmek {lizere oldugunun bilincine vardiginda bunlari
diizeltici tedbirlere bagvurmalidir.’”

Biitiin bu ylikiimliiliikler kapsaminda tistiin, normal bir {istiin emri altindaki astlarmin
fiillerini denetleme konusunda géstermesi gereken 6zene gore hareket etmesi gerekir.?”
Statli md 28’de “yetkisi dahilindeki tiim gerekli ve makul 6nlemleri’’* almasi kosulu
aranarak bu hususta yiiksek bir esik aranmustir. Kisacasi, iistlin astlarinin isledigi veya
islemekte oldugu suglar1 dnlemesi veya cezalandirmasi gerekir. Ornegin, heniiz sug
islenmemis olsa bile eldeki bilgi ve istihbarata gore islenmesi imkan dahilindeyse emir-
komuta zincirindeki ilgili yetkili Gistlerin, suglarin iglenmesini dnlemeye yonelik emirler
¢ikartmalari ve bu husustaki emirlerin yerine getirildigini denetlemeleri gerekir. Bu hususta
iistiin sorumlulugunun dogmast igin ihmal sonucu astlar tarafindan sug islenmeli veya en
azindan suga tesebbiis edilmelidir. Salt anlamda ihmal, cezai sorumluluga yol agmaz.3”

Doktrinde iist tarafindan alinmasi gereken tedbirlere iliskin bazi noktalara dikkate
etmek gerekir. Oncelikle iistiin suglar1 dnleme ve cezalandirma yiikiimliiliikleri
birbirinden farklidir. Her iki durumda da tedbirleri almak igin istiin, ast1 tarafindan
islenen suglar1 6nleme ve/veya gerekirse cezalandirma i¢in harekete gegmesi ve bu
kapsamda alinan tedbirlerin makul olmasi gerekir. Alian tedbirlerin gerekli, makul ve
bunun maddi olarak imkan dahilinde olup olmadiginin belirlenmesinde etkin kontroliin
derecesi 6nem arz eder.’’®

371 Ambos (n 25) 176.

372 Tezcan, Erdem and Onok (n 19) 532-533. Ust tarafindan alinmasi gereken tedbirlere iliskin bkz Jackson (n 274) 421; Onok,
‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini” (n 302) 120-121.

373 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 121.
374 Jackson (n 274) 420; Basak (n 55) 80.

375 Tezcan, Erdem and Onok (n 19) 533.

376 Jackson (n 274) 419-420.
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Statii’de iigiincii objektif unsur, islenen suglar ile denetleme gorevinin ihlali
arasinda aranan nedensellik bagidir.*”” Ancak ne gesit bir nedenselligin olmasi gerektigi
diizenlemeden (Statli md 28) anlasilamamaktadir. Nedensellik, sadece iistiin, ast
tarafindan suglarin iglenmesinin 6nlenmesi ylikiimliliigii bakimindan kabul edilmistir.
Islenen suglardan dolay1 astin iist tarafindan cezalandirilmasi bakimidan kabul
edilmemistir.’’® Mezkir diizenlemeye gére, makul ve gereken tiim dnlemleri almadig:
i¢in bu suglarin ast tarafindan islendigi kanitlanmalidir.>”” UCM’nin igtihatlarinda
iistiin kontrol yiikiimliiliigli ile suglar arasinda iligkinin olabilecegi kabuliinden
hareketle, sadece suclar1 dnlemede ihmal konusunda nedensellige bagvurulmaktadir.
Ast tarafindan islenen sug ile iistiin ihmali arasinda kurulmaya muhta¢ dogrudan bir
nedensellik iligkisi bulunmamaktadir. Bu baglamda Roma Statiisii md 28 ¢ergevesinde,
tistiin ihmalinin sugun islenme tehlikesini (riskini) arttirdiginin kanitlanmast yeterlidir.**
Suglarin ast tarafindan islenmemesi veya islenmesini 6nleme konusunda iistiin
yiikiimliiligiinii ihmal etmesinin kuvvetle muhtemel (high possibility) sekilde suclarin
islenme tehlikesine yol agacaginin ortaya konulmasi gerekir.*®!

(3) Siibjektif Unsurlar

Ustiin sorumlulugu 6gretisinde en tartismal1 konu siibjektif unsurdur.’®* Bunun,
ihmal sonucu gergeklesen sorumlulugun genis bir alan olmasindan kaynaklandigi
ileri stirilmiistiir.’®3

Uluslararas1 ceza hukukunda {istiin kasten, olas1 kastla veya taksirle (bilingsiz veya
bilingli) hareket etmek suretiyle yiikiimliiliigii ihmal etmesi miimkiindiir. Buradaki kast,
denetim ve gozetim yilikiimliiliigiiniin ihlaline iliskin kasttir. Astin islemekte oldugu
sucu bilmesine ragmen bunlara gz yummak seklinde ortaya ¢ikan kast, dogrudan
{istiin sorumlulugunu gerektirir. ihmal neticesinde astin isledigi suglar agisindan iistiin
sorumlulugu taksir derecesini asamaz.**

Ustiin, astin fiili islemek iizere, isleniyor veya islenmis oldugunu bilmesi gerekir.
Yani tstiin sorumlulugunun siibjektif unsuru bilmedir.?®> EYUCM ve RUCM
igtihatlarinda bilmenin iki sekilde gerceklesebilecegi kabul edilmistir: Ger¢ekten

377 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 121-122. Belirtmek gerekir ki uluslararast 6rfi
hukukta bu sart aranmamaktadir. Ornegin, EYUCM’nin igtihatlarinda [Oric Case (30.06.2006), para 338] astin isledigi
suglar ile iistiin ihmali arasinda nedensellik iligkisi aranmamustir. Bkz aktaran Ambos (n 25) 178; Jackson (n 274) 426-427.

378 Jackson (n 274) 426-427.

379 Ambos (n 25) 177-178; Tezcan, Erdem and Onok (n 19) 529. Ustiin sorumlulugu ihmale dayandig1 i¢in nedenselligin zor
ve fakat imkansiz olmadigi, bu yiizden bu unsura bagvurulabilecegi hakkinda bkz Cryer and others (n 26) 396.

380 Bkz aktaran Cryer and others (n 26) 396-397.
381 Jackson (n 274) 427.
382 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini” (n 302) 119-120.

383 Cryer and others (n 26) 392. Siibjektif unsurun doktrinde uzun zamandir tartisilan bir konu oldugu hakkinda bkz Jackson
(n 274) 422.

384 Onok, ‘Silahli Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 112.
385 Keith (n 142) 618 vd; Basak (n 55) 80.
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bilmek (actual knowledge)*®® ve dolayli olarak bilmek veya bilmesi gerekmek
(constructive knowledge).’®” Bilme, Statii md 30 (3)’te sugun siibjektif unsuru ile
baglantili olarak “bir durumun varliginin veya olaylarin normal akisina gore bir
neticenin gergekleseceginin bilincinde olma” seklinde ifade edilmistir.’%

Bilme dogrudan veya kosullardan buna isaret eden bir kanitla ortaya konulmalidir.
Somut olayin sartlarindan hareketle elde edilen delilin ¢er¢evesinde hukuka aykiri
fiillerin sayis, tiirli ve kapsami bu fiillerin islendigi zaman, askeri gii¢ ve lojistigin
sayis1 ve tiirdi, cografi konum, fiillerin ger¢eklesme sahasi (yayilimi), operasyonlarin
planli olarak gidisati, katilan yetkili ve personelin benzer fiilleri icra tarzi ve komutanin
ayni zamanda bulundugu yer gibi hususlar géz oniinde bulundurulur.®®

Uluslararas1 hukukta islenmesi emredilen veya bilerek islenmesine gz yumulan
suglara iliskin dogrudan bir kanitin bulunmadig1 durumlarda iki ¢6ziim savunulmustur.
Birinci ¢oziim, iistiin emriyle astlarin sugu islediginin karine olarak kabul edilmesidir.
Belli suglarin bilerek islendiginin kanitlanmasinin zor oldugu durumlarda ulusal hukuk
sistemlerinde bu ¢6ziim ¢ok yaygindir. Ikinci ¢dziim; iistiin suglarin islenmesini
emrettigi icin degil, bunlar1 6nlemeyi ihmal ettigi i¢in cezalandirilmasidir. Statii’de
(md 28) ikinci ¢6ziim tercih edilmigtir.>*°

Islenen veya islenmekte olan suclarin varligini kanitlamak zor olsa da somut olaymn
kosullarindan hareketle maddi delillerin incelenmesi sonucu {istiin olaylar: bildigi
sonucuna ulagsmak miimkiin olabilir.*®' Ustiin ast tarafindan islenen suclar1 ve sug
tiplerini bilmesi, cezai sorumluluk bakimindan yeterli goriilmemistir. Ast tarafindan
sucun islendigini veya islenmekte oldugunu bilmesinin gerekmesi de yeterlidir.
Fakat bu, faillerin kimliginin tam olarak bilinmesini ihtiva etmez.**? Statii md 28’de
bu husus, “bilmesi gerekirdi” anlamina gelen should have known*** seklinde ifade
edilmistir. Ornegin; bir komutan, bilme konusundaki kayitsizligi nedeniyle islendigini
bilmedigi savas su¢larindan dolay1 sorumlu tutulabilir. Ayrica daha sonra islendigini

386 Jackson (n 274) 422; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 113; Keith (n 142) 620.

387 Bkz aktaranlar Ambos (n 25) 162; Tezcan, Erdem and Onok (n 19) 531; Onok, ‘Silahli Catismalar Hukukunda Ustiin
Sorumlulugu Doktrini’ (n 302) 113, 114. Modern igtihat hukukunda amag, bilme, bilingli taksir ve basit taksir arasinda
ayirim yapilmaktadir. Bkz Ambos (n 59) 21, 22. Bilme veya bilmesi gerekme unsuruna gore Tiirk ceza hukuku bakimindan
iistiin sorumluluguna iliskin yapilan degerlendirmeler igin bkz Onok, ‘Uluslararasi Ceza Divani’m1 Kuran Roma Statiisii
ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Yoniinden Uyumuna Dair Rapor’ (n 19) 57-58; Onok, *Silahli
Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini* (n 296) 112-113.

388 Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 112.

389 Cryer and others (n 26) 390. Ayrica bkz Keith (n 142) 620-621; Basak (n 55) 82; Onok, *Silahli Catigmalar Hukukunda
Ustiin Sorumlulugu Doktrini” (n 302) 113.

390 Schabas (n 71) 232; Ambos (n 59) 19; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 97.

391 Tezcan, Erdem and Onok (n 19) 531; Onok, ‘Silahli Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 113.

392 Cryer and others (n 26) 390-391.

393 Ambos (n 59) 18; Jackson (n 274) 423; Ambos (n 25) 179; Onok, ‘Silahli Catismalar Hukukunda Ustiin Sorumlulugu
Doktrini’ (n 302) 114. EYUCM nin igtihatlarinda has reason to know (bilmesi gerekmek) kavrami kullanilmistir. Bkz
aktaran Keith (n 142) 622. Cenevre Sozlesmelerine Ek I. Protokol md.86 (2)’de “suglarin iglendigi sonucuna varmalarini

miimkiin kilan bilgiye sahip olma” anlamina gelen had information enabling them to conclude ifadesi kullanilmisti. Bkz
aktaran Onok, “Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 114.
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0grendigi savag suclarini rapor etmemesi bu suglara istirakten dolay1 cezalandirilmasini
gerektirebilir. Ust, emir komuta zincirinde sucu isleyen astlara birim olarak ne kadar
yakinsa ihlalleri bilmesi gerektigi de o kadar muhtemeldir.**

Astin fiili islemek iizere, isleniyor ya da islenmis olduguna iligskin ihtimalin
bulundugu bir durumdan haberdar olmasina ve emin olmak i¢in ek aragtirma veya
sorusturma yapmasi gerekmesine ragmen bunu ihmal eden iist sorumludur. Ustiin bilgi
eksikligi, iist statlisiinde oldugu durumun kendisine verdigi yetkiyi kullanmamaktan
veya bilmesini gerektiren bir durumdan kaynaklanmasi halinde iist yine de sorumludur.**
Bunun yaninda, fiilin islenmek {izere oldugunu bilmekle birlikte o an fiilin islenmesini
Onlemeyip daha sonra sirf bu hatasini gecistirmek maksadiyla asti/astlar1 cezalandirma
yoluna giden tstiin sorumluluktan kurtulmast miimkiin degildir.>%

Doktrinde siibjektif unsur temelinde iistiin sorumlulugunun derecelendirilebilecegi
ileri siiriilmiistiir. Alman Uluslararas1 Hukuka Karsi Islenen Suglar Kanunu’nda
(AUHKISK)*7 ii¢ kategori kabul edilmistir: Askeri amir veya diger iistlerin
sorumlulugunu kapsayan birinci kategoride fail (iist), astin sugu isledigini veya islemek
iizere oldugunu bilmektedir. Mezkir kanunda bu durumda {istiin serik gibi sorumlu
olacag diizenlenmistir. ikinci kategori, gozetim gorevinin ihlaline iliskindir. Kasten
veya taksirle asta geregi gibi nezaret etmede ihmal gosteren {istliin sorumlulugunun
diizenlendigi bu durumda, kast varsa bes yila kadar, taksir varsa ti¢ yila kadar hapis cezasi
Ongorilmiistiir. Ancak bu ihtimalde tistiin sugun islenmek tizere oldugunu 6ngorebilmesi
ve bunu 6nleyebilecek durumda olmasi gerekir. Ugiincii kategoride sucu bildirmeme
gorevini ihmal diizenlenmistir. Bu durumda iistiin sugun iglendigini bilmesine ragmen
sorusturulmasi veya kovusturulmasi konusunda yetkili mercie durumun bildirmemesi
bes yila kadar hapis cezasi ile yaptirima baglanmistir. Doktrindeki bu kategorilerin
uluslararasi ceza hukukunda heniiz kabul edilmedigini belirtmek gerekir.**®

Statii md 28’de astin sorumlulugu bakimindan siibjektif unsur i¢in daha agir
kosullar aranmistir.*®® Boylece sorumluluk rejimini taksirden daha yiiksek bir esik
olarak belirlenmistir. Bu sekilde Statii, sivil iistlerin konumunu dikkate almak suretiyle
uluslararas1 hukukta tistiin sorumluluguna iligkin 6gretiyi degistirmistir. Mezkir
diizenlemeyle, sivil {istlerin astlari lizerindeki tam kontrolii saglayamamaktan dolay1
islenen sug¢lardan kovusturulmalarini zorlastirmistir.*”° Boylece ceza hukukunun genel

394 Cryer and others (n 26) 394; Tezcan, Erdem and Onok (n 19) 531-532; Aslan (n 21) 246. Bu ihtimalde iistiin sorumlulugunun,
gercek durumu 6grenmemesi hususundaki taksirine dayandigi hakkinda bkz Onok, *Silahli Catismalar Hukukunda Ustiin
Sorumlulugu Doktrini’ (n 302) 114.

395 Basak (n 55) 82.

396 ibid 83.

397 deutsches Volkerstrafgesetzbuch [vom 26.06.2002 BGBI 1 S 2254].

398 Onok, Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini® (n 302) 119-120.
399 Cryer and others (n 26) 390; Jackson (n 274) 423.

400 Ambos (n 59) 18.

[y

88



Tokdemir / Tiirk ve Alman Ceza Hukuku Perspektifinden Roma Statiisii'niin istirake Dair Hiikiimlerinin incelenmesi

ilkelerinden sapmadan ve fakat genis sorumluluk doguracak sekilde bir diizenleme
yapilmigtir.*”! Demek ki, Gistiin sugun islenmekte veya islenmek tizere oldugunu bilmesi
veya bilmesi gerekmesi yeterli degildir. Ust, Mahkeme’nin yarg1 yetkisi kapsamindaki
fiillerin islendigini bilmeli veya islendigi hususundaki bilgileri bilingli olarak dikkate
almamak suretiyle hareketsiz kalmalidir. Yani daha yogun bir siibjektif durum
benimsenmistir. EYUCM’de bu bakimindan askeri ve sivil amirler arasinda boyle bir
ayirim yapilmamistt. Boylece Statii’de tistiin sorumlulugu 6gretisinin diger sartlar
da olugmugsa sivil tistlere de uygulanabilecegi yoniindeki anlayis degistirilmistir.**

Bununla birlikte Statii’de askeri ve sivil iistler i¢in siibjektif unsur bakimindan bir
farklilagmaya gidilmistir.*”* Statii md 28’de, siviller bakimindan sahip olunan bilgiye
karsin gérmezden gelme durumunun gerceklesmesi gerekir. Bu durumda olaylardan
bihaber olan sivil tist islenen veya islenmekte olan fiillerden dolay1 sorumlu tutulamaz.***
Buna gore, hiikmiin 6rfi degeri zamanla kabul edilirse Statii bakimindan askeri {istler
i¢in taksir (negligence), sivil iistler i¢in bilingli taksir (recklessness) derecesinde
sorumlulugun tespit edilmesi gerekir. ifade etmek gerekir ki EYUCM ve RUCM
sivil ve askeri tstler i¢in manevi unsura iligkin boyle bir ayrimi1 benimsememistir.**®
Cenevre Sozlesmelerine Ek I. Protokol md.86 (2)’de “suglarin islendigi sonucuna
varmalarini miimkiin kilan bilgiye sahip olma” ifadesi bilingli korliik (wilful blindness)
anlaminda “bilingli bilgisizlik (conscious ignorance)” olarak yorumlanmigtir.**® Bu
aciklamalardan anlagilacag iizere, astin isledigi suglar1 bilmesi gerekmesi bakimindan

stiin sorumlulugu ger¢ek durumu 6grenmeme hususundaki taksirine dayanir.*’

Sonug¢

Uluslararas1 ceza hukuku; uluslararasi toplumu ilgilendiren en ciddi suglarla
(savas suglari, insanliga kars1 suclar, soykirim ve saldir1 sugu) ilgilenen, ulusal ceza
hukuklarindan ayr1 ve fakat onlardan ilham alan farkli karakteri olan bir disiplindir.
Cezai sorumluluk bakimindan tarihsel siire¢ icerisinde bu disiplinin kendine 6zgii
prensipleri ortaya ¢ikmustir. Ornegin {istiin sorumlulugu 6gretisi bu baglamda
ortaya ¢ikmis ve Roma Statiisii’nde (md 28) oldugu gibi uluslararasi mahkemelerin
statiilerinde kendine yer bulmustur. Uluslararasi ceza mahkemelerinin ictihatlarinin da
bu husustaki etkisini gézden kagirmamak gerekir. Bu baglamda miisterek su¢ girigimi,
EYUCM nin igtihatlari ile istirake benzer bir kurum olarak gelistirilmis bir kurumdur.

401 Aslan (n 21) 245. Ayn1 yonde bkz Jackson (n 274) 425.
402 Tezcan, Erdem and Onok (n19) 529.
403 Jackson (n 274) 424-425.

404 Ambos (n 25) 179; Jackson (n 269) 424; Tezcan, Erdem and Onok (n 19) 532; Onok, ‘Uluslararas: Ceza Divani’m Kuran
Roma Statiisii ile Tiirk Ulusal Mevzuatinin Maddi Ceza Hukuku Kurallar1 Yéniinden Uyumuna Dair Rapor’ (n 19) 116.

405 Ambos (n 59) 16-17; Ambos (n 25) 179; Onok, Silahli Catismalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 116.
406 Ayrica bkz Ambos (n 25) 179.
407 Onok, “Silahli Catigmalar Hukukunda Ustiin Sorumlulugu Doktrini’ (n 302) 114.
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Suca istirak, uluslararasi ceza hukukunun kendine has 6zellikleri ¢ergevesinde
sekillenmistir. Bu durum, ¢aligmada esas alinan Roma Statiisii i¢in de gecerlidir.
Uluslararas1 suglar bakimindan asil sorumlu olan kisiler sug tipinin maddi unsurlarimi
bizzat gergeklestiren kisiler degildir. Tipik fiillerin islenmesine neden olan kisiler daha
cok arka planda duran iist diizey idareciler ve komutanlardir. Bu baglamda emretme,
miisterek suc girigimi ve listiin sorumlulugu 6gretisi Statii’de bagimsiz sorumluluk
rejimleri olarak diizenlenmislerdir. Bununla birlikte Statii’de istirakin klasik goriiniis
sekilleri olarak faillik kategorisinde dogrudan, miisterek ve dolayh faillik; seriklik
kategorisinde azmettirme ve yardim etme kabul edilmistir. Statii’de miisterek sug
girisimi ve tstiin sorumlulugu kurumlari hari¢ tutuldugunda temelde ikici istirak
sisteminin benimsendigini sdylemek miimkiindiir.

Ulusal ceza hukuklar1 ve uluslararasi ceza hukukunda kabul edilen istirakin goriiniis
sekilleri arasinda farkliliklar ve benzerlikler bulunmaktadir. Muhtevalar1 bakimindan
farkliliklar olsa da Tiirk ceza hukukunda faillik sekilleri olan dogrudan, miisterek
ve dolayl faillik Statii’de temel esaslariyla kabul edilmistir. Ornegin, miisterek sug
girisimine katki sunmak bir faillik tiirii olarak kabul edilirken, boyle bir olusuma katk:
sunan bir kimsenin hukukumuzda serik olarak sorumlu tutulabilmesi miimk{iindiir.

Ad hoc mahkemelerin uygulamasi, suga istirak bakimindan ¢cogunlukla tekdiize
bir seyir izlemis olsa da Roma Statiisii’'nde ve UCM nin igtihatlarinda bu hususta
yenilik¢i yaklagimlar benimsenmistir. Mahkeme nin igtihatlarinda Alman doktrininde
kabul edilen fiil hakimiyeti ve 6zellikle dolayl faillik kurumu bakimindan “failin
arkasindaki fail” doktrinine miiracaat edilmesi buna isaret etmektedir. Zaten Statii’niin
istirake iliskin hiikiimleri irdelendiginde Alman ceza hukukunun etkisini gérmek
miimkiindiir. Ayni sekilde Alman ceza hukukunda oldugu gibi yan yana faillik ayrica
diizenlenmemistir. Ancak bu bir eksiklik olmay1p bu faillik kategorisi dogrudan faillik
kapsaminda degerlendirilebilir. Yan yana faillige iliskin bu durum, Tiirk ceza hukuku
icin de gecerlidir.

Soykirim Sozlesmesi, EYUCM ve RUCM 'nin statiilerinde diizenlenen sug anlagmasi
ise Statii’de kabul edilmemistir. Miisterek sug¢ girisiminden dolay1 su¢ anlagmasina
iligkin bir hitkkme gerek duyulmadigi sdylenebilir. Roma Statiisii’nde kabul edilmeyen,
fakat 6nceki uluslararasi ceza mahkemelerinin statiilerinde ve ictihatlarinda kendisine
yer bulan bir istirak sekli de planlamadir.

Ceza hukukunda failin isledigi haksizlik nedeniyle serikin sorumlulugu baglilik
kuralina dayanir. Bu durumda failin fiiline baglilig: ifade eden seriklik sorumlulugu
ikinci dereceden (bagli) bir sorumluluk sekli olup Statii’de kabul edilmistir. Statii’de
emretme ve azmettirmeye iliskin hiikiim (md 25 (3) (b)) ile yardim etmeye iliskin
hiikiimde (md 25 (3) (¢)) “islenen veya tesebbiis edilen sug¢” ifadesiyle bu kural
acikca ifade edilmistir. Bu kuralin bir sonucu olarak Statii’de akim kalmis azmettirme
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cezalandirilmamistir. Akim kalmis azmettirme, azmettirmenin 6zel bir durumu olup
burada azmettirme fiili islenmesine ragmen asil fiil islenmemektedir. Daha dogrusu,
failin dogrudan dogruya icrasina basladigi bir fiilden bahsedilemez. Mevcut TCK’da da
akim kalmig azmettirmeyi cezalandiran herhangi bir hiikiim bulunmamaktadir. Alman
ceza hukukunda ise basl basina haksizlik teskil eden bir fiil olarak cezalandirilmistir
(ACK md 30 (1)). Statii’de soykirimda bulunmaya dogrudan ve aleni tahrik etmek
miistakil bir su¢ olarak diizenlenmis ve bu sekilde baglilik kuralindan vazgec¢ilmistir.
Sadece soykirim sucu i¢in diizenlenen bu durum UCM’nin yargilama yetkisi
kapsamindaki diger uluslararasi suglar bakimindan da kabul edilmelidir.

Statii md 25 (3) (d) bendinde miisterek sug¢ girisimi diizenlenmistir. Doktrinde
kurumun hukuki niteligi tartisilmis ve farkli goriisler ileri siirtilmiistiir. Doktrindeki
baskin goriis, Statii’niin bu hiikmiiniin bir miisterek sug¢ girisimi diizenlemesi olmadigi
yoniindedir. Ayrica UCM’nin igtihatlarinda, kurumun miisterek su¢ girisiminden
farkli oldugu ifade edilmis ve uygulamasi dislanmistir. Mezkir hiikiimde, miisterek
bir amagla hareket eden insan gruplarinin gergeklestirdikleri veya gergeklestirmeye
tesebbiis ettikleri haksizliga herhangi bir sekilde katki sunanlarin sorumlu olacagi
diizenlenmistir. Kanaatimizce miisterek su¢ girisimi gibi bir kuruma yer verilmemesi
daha isabetli olurdu. Ciinkii bu olusuma katki sunanlarin esit derecede sorumluluk
sahibi olmasi, Statii’de kabul edilen cezalarin sahsiligi prensibine aykirilik teskil
etmekte ve objektif ceza sorumluluguna yol agmaktadir. Fiilin en azindan tesebbiis
asamasinda kalmasi seriklerin sorumlulugu i¢in kabul edilmistir. Fiilin iglenmesine
yonelik olarak miisterek bir amag¢ dogrultusunda hareket edilmesi miisterek faillige
iliskin bir 6zelliktir. Bundan dolay: istirak benzeri veya karma nitelikli bir kurum
olarak nitelendirilmesi daha yerinde bir yaklagim olacaktir. Bunun yaninda, hakkaniyeti
saglamak adina, cezanin belirlenmesi agamasinda iglenen sugun bir uluslararasi sug
olma niteligini dikkate almak suretiyle cezanin iist sinirdan belirlenmesi yoluna
gidilebilir. Boylelikle sug¢ ve ceza arasindaki oranti da saglanmig olur.

Statli md 28’de uluslararasi ceza hukukuna 6zgii bir sorumluluk sekli olan iistiin
sorumlulugu 6gretisi 6zel bir sorumluluk sekli olarak diizenlenmistir. UCM’nin yarg1
yetkisi kapsamindaki uluslararasi suclar bakimindan kabul edilen bu &greti, iistiin kendi
idaresindeki astlariin isledigi fiillerden dolay1 ceza sorumlulugunun belirlenmesine
dayanir. Mezklir maddede askeri tstler ile sivil istlerin sorumluluklari ayri ayrt detaylt
olarak diizenlenmistir.

Ustiin sorumlulugu 6gretisinde iistiin cezai sorumlulugunun hukuki niteligi tartismal
olup doktrinde bagimsiz, sui generis ve karma nitelikte bir sorumluluk sekli oldugu
goriisleri ileri siiriilmiistiir. Alman ceza hukukunda ise bagimsiz gergek ihmali bir sug
oldugu yaklasimi kabul edilmistir. Diizenlemenin ihmali suga iliskin oldugunu kabul
eden bu goriis, sorumlulugun istiin yiikiimliiliikk ihlalinin ciddi bir sekli oldugunu
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ileri siirmiistiir. Kanaatimizce sahsi ceza sorumlulugunu genisletici niteligine ragmen
iistiin sorumlulugu 6gretisi, bagkasinin icrai olarak isledigi suca ihmali bir davranisin
cezalandirilabilirligi cercevesinde degerlendirilmelidir. Astin davranislarini denetleme
ylikiimliiliigii altinda olan iistiin, bu yiikiimliiligiinii ihmal etmesi durumunda yardim
eden (serik) olarak sorumlu tutulmasi miimkiindiir.
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Yabanci Mahkeme Kararlarinin Tenfizi Sirasinda Alinan ihtiyati Haciz
Kararinin icra Edilememesi Sorunu

The Problem of Non-Execution of the Precautionary Attachment Decision Taken during the
Enforcement of Foreign Court Decisions

Zeynep Derya Tarman”

Oz

Tenfiz yargilamasi slirecinde ihtiyati haciz kararinin alinmasi ve icra edilmesi hem milletlerarasi 6zel hukuk hem de icra
hukuku agisindan énem arz etmektedir. Hukukumuzda tenfiz kurumu 5718 sayil Milletlerarasi Ozel Hukuk ve Usul Hukuku
Hakkinda Kanun’un (MOHUK) 50. maddesi ve devaminda; ihtiyati haciz kurumu ise 2004 sayili icra ve iflas Kanunu’nun
(iiK) 257. maddesi ve devaminda diizenlenmistir. iiK m. 257 uyarinca ihtiyati haciz karari verilebilmesi icin aranan sartlar
yoninden vadesi gelmis ve gelmemis borglar bakimindan bir ayrim yapilmistir. Ancak, hentiiz tenfiz edilmemis bir yabanci
mahkeme kararina konu olan bir alacaga istinaden ihtiyati haciz talep edilmesi halinde aranacak olan sartlar ile ilgili olarak
hukukumuzda 6zel bir dizenleme bulunmamaktadir. Bu tir alacaklarin muaccel alacaklar gibi mi yoksa vadesi heniiz
gelmemis alacaklar gibi mi yorumlanacagi tartismali bir husustur. Bununla birlikte, MOHUK m. 57/f.2’de yer alan temyizin
icrayl durduracagi hilkmunn ihtiyati haczin tamamlayici merasimleri bakimindan éngérilen sirelerle nasil bir iliski igcinde
oldugu da uygulamada sorun arz eden bir durumdur. Ote yandan, MOHUK m. 48 geregince teminat yatirmis yabancilarin
iiK m. 259 uyarinca ihtiyati haciz istemleri kapsaminda bir kez daha teminat yatirmalarinin geregi de doktrinde tartismali
bir mesele teskil etmektedir. Bu ¢alismada, ilk olarak ihtiyati haciz kurumu ana hatlariyla incelenecek, ardindan anilan
meseleler kapsaminda uygulamada karsilasilan sorunlar, doktrin gorusleri ve Yargitay kararlarindan érneklerle tartismali
hususlar irdelenecektir.

Anahtar Kelimeler

ihtiyati haciz, Kesinlesmemis ilamin icrasi, Yabanci mahkeme karari, Yabanci hakem karari, Tenfiz davasi, Teminat

Abstract

Obtaining and executing a provisional attachment order during the recognition and enforcement proceeding of a foreign
court judgement constitutes a significant issue in both private international law and enforcement law. Under Turkish
law, rules regarding the procedure and conditions for the enforcement of foreign court judgements are regulated under
the Private International Law and Procedural Law Code numbered 5718 (PIL Code) Article 50, and so forth, while the
rules governing the conditions of issuance of provisional attachment orders are regulated under the Enforcement and
Bankruptcy Law numbered 2004 (EBL) Article 257, and so forth. Pursuant to Article 257 of the EBL, a distinction is made
between those receivables that are due and those other receivables that are not due in terms of the conditions needed
for the issuance of a provisional attachment order. Nevertheless, there is no specific provision under Turkish law regarding
receivables that are subject to a foreign court judgement whose enforcement is yet to be requested or finalised before
Turkish courts. The determination of whether the receivable is due or not is important in terms of the conditions to be
sought for provisional attachment. Furthermore, the relationship between Article 57 (2) of the PIL Code, which envisages
that an appeal to the enforcement decision with regard to the foreign court judgement shall suspend the execution of the
enforcement decision, and the time limits foreseen regarding the complementary procedures of a provisional attachment
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order is a debated subject. Moreover, whether foreigners who have deposited a security payment to file an
enforcement lawsuit pursuant to Article 48 of the PIL Code will also be required to deposit security for a second
time for the issuance of the provisional attachment order pursuant to Article 259 of the EBL is another issue
that needs to be clarified. In this paper, initially, the conditions for issuance of provisional attachment orders
will be examined. Next, the aforementioned issues will be examined with examples from the practise and the
decisions of the Court of Cassation.

Keywords

Provisional attachment order, Enforcement of unfinalized judgements, Foreign court judgement, Foreign
arbitral award, Enforcement lawsuit, Security payment

Extended Summary
The Private International Law and Procedural Law Code numbered 5718 (PIL

Code) stipulates the rules that govern the recognition and enforcement of foreign court
judgements under Article 50 and so forth; whereas Enforcement and Bankruptcy Law
numbered 2004 (EBL) stipulates the requirements and procedures for the issuance of
provisional attachment orders under Article 257 and so forth.

Under Turkish law, for a foreign court judgement to be enforceable in Tiirkiye,
the Turkish courts must grant an enforcement decision. Unless the foreign court
judgement is enforced pursuant to Article 50 (1) of the PIL Code, it shall not be
executed by Turkish courts or execution offices. Considering the volume of lawsuits
and appeal mechanisms available under the Turkish legal system, enforcement can
become a lengthy process. In this process, the creditor’s collection of receivables may
be jeopardised because of the debtor’s abusive behaviour. At this point, the institution
of provisional attachment, which restricts the debtor’s right of disposition on their
property, becomes a significant tool.

According to the established practise of the Court of Cassation, it is possible to
obtain a provisional attachment order during proceedings initiated for the enforcement
of a foreign court judgement. Nonetheless, it is debateable whether the receivable
subject to the foreign court judgement which is yet to be enforced in Tiirkiye, should
be considered a due receivable or an undue receivable. This classification is important
because the conditions for issuing a provisional attachment order will differ and be
subject to different rules. Accordingly, while Article 257/1 of EBL sets forth the
conditions for receivables that are due, the second paragraph of the same provision
(Article 257/2 of EBL) lists the conditions to be sought for receivables that are not
due. The main difference here is that the creditor who wishes to rely on Article 257/2
must prove the bad faith of the debtor.

Even if a provisional attachment order is obtained, problems arise in terms of
complementary procedures and their time limits for the execution of this provisional
order. According to paragraph 3 of Article 264 of the EBL, the creditor must apply for
an executory proceeding within one month after the judgement is rendered regarding
the case in which the provisional attachment order was obtained. Otherwise, the
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provisional attachment order will be annulled. The major problem stemming from the
said provision is that under Article 57/2 of the PIL Code, an appeal to the enforcement
of the foreign court judgement decision suspends execution. As the appeal suspends
the execution of the enforcement of foreign court judgement, it shall not be possible
to initiate executory proceedings within one month based on this decision. In such
a case, the effect of the provisional attachment order will be discussed in this paper.
Whether the ‘appeal’ under this provision means an appeal to the Court of Cassation
(Yargitay) or an appeal to the Regional Courts of Justice (Istinaf Mahkemesi) is also
a matter of debate and will be examined in this paper.

Another issue to be further discussed in this paper concerns the security required
to be deposited by the claimant. Under Article 259 of the EBL Code, a claimant
requesting a provisional attachment order must provide a security payment. This
security is requested to cover all damages incurred by the debtor if the claimant
who seeks a provisional attachment order proves to act unfairly in the future. It is
controversial whether foreigners who have already deposited a security when filing a
lawsuit for the enforcement of a foreign court judgement according to Article 48 of the
PIL Code should also deposit a security to obtain a provisional attachment order. The
controversy arises from the fact that these two securities have the same objective of
securing the debtor’s rights if the claimant will be wrong in his/her claims. However,
these securities are different in terms of their scope. Security deposited according to
Article 48 of the PIL Code protects against damages incurred in the event of an unfair
claim in terms of the subject matter of the lawsuit. On the other hand, the security
deposited under the EBL Code guarantees the damages to be incurred in the event of
an unfair outcome in provisional attachment order proceedings. Therefore, if the judge
deems it necessary, it is possible for him/her to request security for the issuance of a
provisional attachment order, and it is within the discretion of the judge to determine
the amount of the securities. The need for a second payment of securities is a highly
debated issue.

In this paper, initially, the conditions for issuance of provisional attachment orders
will be examined. Next, the aforementioned issues will be examined with examples
from the practise and the decisions of the Court of Cassation. Accordingly, this paper
focuses on the solutions for the identified problems.
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L. Giris

Tiirk hukukuna goére yabanci bir mahkeme kararmin Tiirkiye’de icra kabiliyeti
kazanabilmesi i¢in, s6z konusu mahkeme karariin Tiirk mahkemelerinde tenfiz
davasina konu edilmesi gerekmektedir'. 5718 sayili Milletleraras1 Ozel Hukuk ve Usul
Hukuku Hakkinda Kanun (MOHUK)? m. 57/f.1 uyarinca, yabanct mahkeme kararlari
hakkinda tenfiz karar1 verilmesi durumunda, bu kararlar Tiirk mahkemeleri tarafindan
verilmis kararlar gibi sonu¢ doguracaktir. Baska bir deyisle, bir yabanci mahkeme
karari, tenfiz edilmedigi siirece, Tiirk hukuku bakimindan icra kuvveti tagimayacaktir.

Tenfiz davasi kapsaminda yapilacak incelemenin basit yargilama usuliine tabi olmasi
Ongoriilmistiir’. Yazili yargilama usulii yerine basit yargilama usuliiniin 6ngoriilmis
olmasinin amaci, davanin uzamasi suretiyle hakkin elde edilmesinin gecikmesini
Onlemektir. Buna ragmen Tiirk hukuk sisteminde tenfiz davalar1 uzun siirebilmektedir.
Bu siirecte davali tarafin, malvarlig1 degerlerini kolayca devretmesi, paraya ¢evirmesi
veya soz konusu degerleri baska bir tilkeye kagirmasi riski s6z konusu olabilmektedir*.
Tam da bu ihtiyaca cevap veren ihtiyati haciz, para alacagimin 6denmesini giivence
altina almak i¢in mahkeme karar1 ile bor¢lunun mallarina énceden gegici olarak el
konulmasima imkan verir ve bu kararin tenfiz davasi sirasinda alinmasi1 miimkiindiir®.
Bu nedenle alacaklilar, yabanci mahkeme kararinin tenfizinin yani sira alacaklarinin
giivence altina alinmasi i¢in ihtiyati haciz karar1 verilmesini de talep etmektedir.

Nitekim, uygulamada da mahkeme kararinin tenfizi sonucunda borcunu 6demekten
kagimmak isteyen bor¢lunun, alacaklinin alacagina kavusmasini engellemeye yonelik
davranislarda bulundugu gériilmektedir®. Oyle ki, bir bor¢lu kétii niyetle hareket
ederek Tiirkiye’de bulunan bir banka hesabindaki parasini dakikalar icerisinde yabanci
bir lilkede bulunan bir banka hesabina aktarabilir. Bu gibi kotii niyetli islemlerin
sonuglarindan korunmak i¢in, yabanci mahkeme kararimin tenfizi asamasinda da
ihtiyati haciz talebi gerekebilmektedir. Ihtiyati haciz, tenfiz davasi sirasinda alacag
gilivence altina alarak dava sonuclanincaya kadar davalinin malvarlig1 unsurlarini
ticiincii kisilere devretme riskini bertaraf eden bir gegici koruma tedbiridir. Bu yoniiyle
ihtiyati haciz karari, davalinin Tiirkiye’de bulunan mal ve alacaklarini kagirmasini
onleyerek davacinin lehine verilen tenfiz karar1 dogrultusunda alacagini tahsil
edebilmesini temin eder.

1 Cemal Sanli, Emre Esen ve inci Ataman-Figanmese, Milletleraras: Ozel Hukuk (9. Bas1, Beta 2021) 620-622; Aysel Celikel
ve B Bahadir Erdem, Milletlerarasi Ozel Hukuk (17. Basi, Beta 2021) 713; Sibel Ozel, Mustafa Erkan, H Selin Piirselim
ve H Akif Karaca, Milletleraras: Ozel Hukuk (1. Bas1, On iki Levha 2022) 713. Taninmanus ve tenfiz edilmemis yabanci
mahkeme kararinin, ilamsiz icra takibine dayanak olabilecegi hakkinda bkz. Cemre Tiiysiiz, ‘Tenfiz Edilmemis Yabanci
Hakem Kararlar1 Agisindan {lamsiz icra Takiplerine ve ihtiyati Hacze iliskin Bazi Meseleler” (2021) 41(2) Public and Private
International Law Bulletin 702, 710.

RG 12.12.2007/26728.

Celikel ve Erdem (n 1) 785.

Celikel ve Erdem (n 1) 532; Sanli,Esen ve Ataman-Figanmese (n 1) 598.

I Ethem Postacioglu ve S Altay, /cra Hukuku Esaslart, (5. Basi, Adalet 2010) 860.

Rufat Erten, Milletleraras: Ticari Tahkim Hukukunda Gegici Hukuki Koruma Onlemleri (1. Bas1, Adalet 2010) 30.
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2004 say1li cra ve Iflas Kanunu’ (1IK) m. 257 vd. hiikiimleri ihtiyati haciz kurumunu
diizenler. Gegici hukuki koruma tedbiri olarak tanimlanan ihtiyati haciz kararlar1 bu
gecicilik niteliginden 6tiirti kesin hitkiim tegkil etmez®.

Ihtiyati haciz kurumunun diizenlendigi IIK nin 261. maddesine gore lehine ihtiyati
haciz karar1 aldiran alacakli, bu kararin icra edilmesini on giin i¢inde ihtiyati haciz
kararimi veren mahkemenin yargi ¢evresi igindeki icra dairesinden istemelidir. Aksi
takdirde ihtiyati haciz karar1 ortadan kalkacaktir. Ayrica, [TK’nm 264. maddesinin 3.
fikrasina gore ihtiyati haciz kararinin ortadan kalkmasini engellemek i¢in alacaklinin,
ihtiyati haciz karari alinan davada hiikiim verildikten sonra bir ay i¢inde ilamli takibe
basvurmasi gerekmektedir.

MOHUK m. 57/f.2 uyarinca ‘Tenfiz isteminin kabul veya reddi hususunda
verilen kararlarin temyizi genel hiikiimlere tabidir. Temyiz, yerine getirmeyi
durdurur.” Tenfiz isteminin kabulii veya reddine iliskin karara karsi temyiz yoluna
bagvurulmasi durumunda icranin durmasina iliskin hiikiim, yabanci mahkeme
kararinin icra edilmesinin ardindan tenfiz kararinin bozulmasina iligkin hiikiim
verilmesi durumunda ortaya ¢ikabilecek hak kaybini 6nlemek bakimindan 6nem
tasir’. Ancak, uygulamada anilan hiikkmiin farkli sekilde yorumlandig: goriilebilmekte
ve Yargitay’in da kesinlesmemis tenfiz kararinin icraya konulabilecegini ifade ettigi
kararlart bulunmaktadir'®. Bu yaklasimda izlendigi anlasilan argtiman, tenfiz kararinin
icraya konulmasi i¢in kesinlesmesi gerekmediginden hareketle icraya konulmasi ve
akabinde temyiz edilmesi durumunda bu temyiz kararinin ilamin yerine getirilmesini
durduracag seklinde anlasilmasi gerektigidir. Ancak, yukarida da agikladigimiz
iizere biz bu yaklasima MOHUK m. 57 hiikmiinde yer alan agik ifade karsisinda
katilmamaktay1z.

7  RG 19.6.1932/2128.
8  Celikel ve Erdem (n 1) 533.
9  Celikel ve Erdem (n 1) 781.

10 Bu yonde ifadeler barindiran Yargitay kararlarindan bazilarinda yer alan ilgili boliimler su sekildedir:

Yargitay 12. HD., E. 2004/6229 K. 2004/10889 T. 30.04.2004: ‘takibe dayanak ilamin alacak ilami olmasi nedeniyle infaza
konulmasinda usulsiizliik bulunmamasina sadece kararin temyiz edilmesinin 2675 Sayili Kanunun 41/son maddesine gére
verine getirmeyi durduracagina HUMK.nun 442/son maddesi hiikmiine gore karar diizeltme isteminin mahkeme ilaminin
icrasint durduramayacagina, taraflarin karsilikly iddia ve savunmalarina, dayandiklar: belgelere, temyiz olunan kararda
yazili gerekgelere gore yerinde bulunmayan temyiz sebeplerinin reddiyle usul ve kanuna uygun mahkeme kararinin IIK.
nun 366. ve HUMK.nun 438. maddeleri uyarinca onanmasina’

Yargitay 12. HD., E. 2011/27087 K. 2012/11583 T. 9.4.2012: ‘Icra takibinin dayanagi olan Uluslararasi Tahkim
Mahkemesince verilen hakem kararinin tenfizine iligkin Izmir 4. Aslive Ticaret Mahkemesinin 14.04.2011 tarih ve 2009/821
Esas, 2011/ 145 Karar sayili hiikmiiniin temyiz edildigi ve takip tarihinde heniiz kesinlesmedigi, itiraz dilekgesi ekindeki
25.05.2011 tarihli yazi igleri miidiirliigiiniin mesruhatindan anlasiimaktadir. Somut olayda tenfizine karar verilen ilam,
alacaga iligkin olup, tenfiz kararinin infazi kesinl ine bagh degildir. Ancak, takip tarihinde ve takibin baslangicinda
icra edilebilir bir hiikmiin varligi gerekmekte olup, yukarida ézetlenen yasa hiikmii uyarinca ilamin temyiz edilmis oldugu
dikkate alinarak, takip tarihi itibart ile takibin durmasina karar verilmesi gerekirken yazili sekilde hiikiim tesisi isabetsizdir.”

Yargitay 12. HD., E. 2018/10197 K. 2018/13303 T. 11.12.2008 ilamt1: ‘Dayanak yabanci mahkeme kararinin tenfizine
iliskin ilamin temyizi yukarida agiklanan Yasa hiikmii geregince yerine getirmeyi durdurmakta ise de, karar diizeltme yoluna
bagvurulmasu, tenfizine karar verilen yabanct ilamin icrasint durdurmaz.’
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Ote yandan, Temmuz 2016 itibariyla Bolge Adliye Mahkemeleri faaliyete gegmistir;
dolayistyla MOHUK "un vyiiriirliige girdigi tarih itibartyla Bolge Adliye Mahkemeleri
faaliyette olmadigi igin MOHUK m. 57/f.2 hiikmiinde istinaftan séz edilmemistir'!.
Doktrinde istinaf yoluna bagvurulmasinin icray1 durdurup durdurmayacagi tartismali
olsa da'? temyiz i¢in getirilen diizenlemenin istinaf bakimindan da gegerli oldugu goriisii
hakimdir'®. Buna gore, istinaf ve temyiz bagvurusu nedeniyle tenfize konu kararin
icras1 kendiliginden duracaktir. Ancak tereddiitlerin giderilmesi amaciyla, MOHUK ’a
veya 6100 sayili Hukuk Muhakemeleri Kanunu’na!* (HMK) agik bir hiikiim konulmasi
Onerilmistir'>. Aksi goriiste olanlar ise, tanima veya tenfiz davalarinda verilen
kararlara kars1 istinaf yoluna bagvurmanin icraya etkisine iliskin olarak MOHUK *ta
bir hiikkiim yer almadigindan, HMK m. 350 hiikmiiniin uygulanacag: ve dolayisiyla
istinaf yoluna bagvurunun kararin icrasini durdurmayacagini savunmaktadirlar's.
Kanaatimizce, MOHUK vyiiriirliige girdigi sirada istinaf diizenlemesinin heniiz
mevzuatta yer almamasi durumu ile MOHUK m. 57/f.2 hiikmiiniin diizenlenme
maksadi birlikte diistiniilerek amaca uygun yorumlandiginda istinaf bagvurusunun
varlig1 halinde de tenfize konu kararin icrasinin kendiliginden durmasi gerektigi
sonucuna varilmaktadir. Aksi takdirde, HMK m. 350 hiikmiiniin dogrudan MOHUK
bakimindan da uygulanarak istinaf kanun yoluna basvurunun temyize bagvurudan
farkli olarak icray1 durdurmayacagi kuralinin benimsenmesi, tenfize konu kararin
icrasinin durmasi bakimindan tenfiz ve istinaf bagvurular1 arasinda kanun koyucunun
amaglamis olmayacagini diigiindiigtimiiz bir tutarsizlik yaratir.

MOHUK m. 57/f.2 karsisinda [IK m. 261 ve m. 264/f.3’teki diizenlemelerin
ihtiyati haciz kurumunun etkinligini ortadan kaldiracak sekilde yorumlanmamasi
onem tasimaktadir. Isbu calismada, 6ncelikle ihtiyati haciz kurumu ele alinacak, daha
sonra tenfiz davasi sirasinda alinan ihtiyati haciz kararlar1 bakimindan {IK m. 261
ve m. 264’{in MOHUK m. 57/f.2 hiikmii karsisinda nasil yorumlanmasi gerektigi
acgiklanacaktir.

11 Bukonuda bilgi i¢in bkz. Sanli, Esen ve Ataman-Figanmese (n 1) 745-746.

12 Isil Ozkan ve Ugur Tiitiinciibas1, Uluslararast Usil Hukuku (2. Bas1, Adalet 2020) 307; Zeynep Derya Tarman, ‘Yabanct
Mahkeme ve Hakem Kararlarinin Tiirkiye’de Tenfizinde Karsilasilan Sorunlara iliskin Baz1 Tespitler’ (2017) 27(2) MHB
798, 805.

13 Sanli, Esen ve Ataman-Figanmese (n 1) 745-746; Ozel, Erkan, Piirselim ve Karaca (n 1) 772-773. Ayni yonde bkz. Mine
Tan-Dehmen, Yabanci Hakem Kararlarimin Tenfizi istemi Hakkinda Tiirk Mahkemelerince Verilen Kararlara Karsi Kanun
Yollart’ (2020) 40(2) MHB (Prof. Dr. Cemal Sanli’ya Armagan) 1433, 1441-1442; Ozkan ve Tiitiinciibasi (n 12) 307-308;
Tarman (n 11) 805; Burak Huysal, ‘6100 Sayil1 Hukuk Muhakemeleri Kanunu ile Getirilen Yenilikler Isiginda Yabanci
Mahkeme Kararlarinin Taninmasi ve Tenfizi Konusunda Bazi Tespitler’ (2012) 3(1) MHB 71, 97.

14 RG 4.2.2011/27836.
15 Sanl, Esen ve Ataman-Figanmese (n 1) 745-746.

16 Nuray Eksi, Yabanci Mahkeme Kararlarimn Tanminmasi ve Tenfizi (2. Basi, Beta 2020) 373-374; Ergin Nomer, Devietler
Hususi Hukuku (22. Bas1, Beta 2017) 541-542; Ebru Senséz Malkog, Aile Hukukuna Iliskin Yabanct Kararlarin Taninmast
(1. Bast, On iki Levha 2017) 806-807; Mehmet Kole, ¢ Yabanci Mahkeme Kararlarmin Tanima ve Tenfizinde Usul’ (2016)
21(34) Dicle Universitesi Hukuk Fakiiltesi Dergisi 39, 88.
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IL Gegici Hukuki Koruma Tedbiri Olarak ihtiyati Haciz

A. Genel Olarak

Yargilama siireclerinin uzamasi nedeniyle alacaklinin alacagina kavusmasi zaman
alabilmektedir. Siirecin uzamasi ve/veya karsi tarafin kotii niyetli davraniglar1 sebebiyle
mahkeme karariyla elde edilecek olan hak tehlikeye girebilmektedir. Gegici hukuki
korumalar, yargilama sirasinda veya oncesinde meydana gelebilecek bir degisim
nedeniyle hakkin elde edilmesinin dnemli 6l¢iide zorlagmasini ya da tamamen imkansiz
hale gelmesini 6nlemek amaciyla, hakki gecici olarak koruma altina alir. Tiirk hukukunda
talep lizerine mahkemelerin gegici ve koruyucu tedbir karar1 alabilmelerine imkan
tanmmustir'’. Gegici ve koruyucu tedbir kavramy, ihtiyati haciz, ihtiyati tedbir ve deliller
acisindan ortaya ¢ikan koruma tedbirleri ile ¢cok ¢esitli tedbir tiirlerini kapsamaktadir'®.

Ihtiyati hacizdeki amag da ihtiyati tedbirle benzer sekilde, Anayasanin 2. maddesinde
vurgulanan hukuk devleti ilkesinin bir geregi olarak, bireylere etkin hukuki himaye
saglamaktir. Thtiyati haciz yargilamasinda, etkin hukuki himaye saglamak, bunu
saglarken miimkiin oldugunca ¢abuk ve seri hareket etme gerekliligi, usul kurallarina
g6re maddi hukuka dayanan hakkin arastirilmasindan 6nce gelir’.

Ihtiyati haciz bir ihtiyati tedbir degildir®, gecici hukuki koruma énlemlerinin 6zel
bir gesididir; sartlar1 ve etkileri [IK’da ayrica diizenlenmistir. Ihtiyati haciz, HMK m.
389 ve devam eden hiikiimlerde diizenlenen ihtiyati tedbirden farkli olarak sadece
para alacaklari i¢in ongériilmiis bir tedbirdir. Thtiyati haciz ile alacaklinin, heniiz kesin
haciz isteme yetkisinin olmadig1 bir donemde, para alacaginin zamaninda ddenmesi
glivence altina alinir?!,

B. Ihtiyati Haczin Tanimi, Sartlar1 ve Icrasi

Ihtiyati haciz, borglunun halihazirda mevcut olan veya yapilmasi ihtimali bulunan
icra takibini basarisiz kilmaya yonelik eylemlerine engel olmak i¢in dngoriilmiis bir
mekanizmadir. Daha agik bir ifadeyle, ihtiyati haczin temel amaci belli bir cebri icranin
semeresiz kalmasini engelleyerek alacaklinin hak ve menfaatlerini korumaktir?. Ihtiyati
haciz, hukukumuzda ilk olarak 1927 tarihli miilga Hukuk Usulii Muhakemeleri Kanunu
(HUMK)? 102. maddesinde diizenlenmis olmasina karsin, 1929 tarihli {iK nin 257-

17 D Defne Kirli-Aydemir, Milletlerarast Usul Hukukunda Ihtivati Tedbirler (Briiksel I Tiiziigii, UNIDROIT Ilkeleri ve Tiirk
Yargilama Hukuku Cergevesinde) (1. Basi, On iki Levha 2013) 279.

18  Kirli-Aydemir (n 17) 279-280.
19  Ejder Yilmaz, Icra ve Iflas Kanunu Serhi (6. Bast, Yetkin 2016) 1128.

20 Hakan Pekcanitez, Oguz Atalay, Muhammet Ozekes, Icra ve Iflas Hukuku Temel Bilgiler (19. Basi, On ki Levha 2022)
230. Thtiyati haczin, ihtiyati tedbirin 6zel bir tiirii oldugu yoniindeki goriis igin bkz. Baki Kuru, lcra Iflas Hukuku El Kitab
(2. Basi, Adalet 2013)1033-1034.

21 Ramazan Arslan, Ejder Yilmaz, Sema Taspinar Ayvaz, Emel Hanagast, Icra ve Iflas Hukuku (9. Basi, Yetkin 2023) 426.

22 Timugin Musul, fcra ve Iflas Hukuku Cilt II (5. Bast, Adalet 2013) 1076 vd.; Postacioglu ve Altay (n 5) 860; Hasan Ozkan,
Ihtiyati Tedbir Delil Tespiti Ihtiyati Haciz ve Kamu Alacaginin Tahsilinde Ihtiyati Haciz (1. Bast, Legal 2010) 900.

23 RG4.7.1927/622, 623, 624.
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268. maddeleri arasinda yeniden diizenlenerek icra hukukuna dahil edilmis ve bir takip
hukuku miiessesesi olarak kabul edilmeye baslanmistir. Ihtiyati haciz, alacaklinm bir
para alacaginin zamaninda 6denmesini giivence altina almak i¢in mahkeme karari ile
borglunun mallarina 6nceden gegici olarak el konulmasidir®*. Diger bir ifadeyle, para
alacaklarma iliskin mevcut veya miistakbel bir takibin sonucunun garanti altina alimasi
icin, mahkeme karart ile bor¢lunun malvarligina el konulmasin saglayan gegici hukuki
korumadir®. Ihtiyati haciz, alacakliya takipten dnce veya takip siiresince bor¢lunun belirli
bir mali iizerinde tasarrufta bulunmasini gegici olarak sinirlama imkani getirmektedir®.

Kanun koyucu, ihtiyati haciz karar1 alinabilmesi i¢in yalnizca alacagin tehlikede
bulunmasini yeterli gérmemistir. ‘Thtiyati Haciz Sartlar1’ baglikli IIK m. 257 de
ihtiyati haciz sebeplerini tahdidi olarak saymistir’’”. Buna gore, IIK m. 257/f.1 uyarinca
vadesi gelmis bir borcun bulunmasi ve alacagin rehinle temin edilmemis olmasi
durumunda ihtiyati haciz karari verilebilecektir®®. [IK m. 257/f.2 hiikkmiinde ise vadesi
gelmemis borgtan dolay1 hangi hallerde ihtiyati haciz istenebilecegine dair sartlara yer
verilmistir?. Vadesi gelmemis bir borgtan 6tirii ihtiyati haciz karar1 alinabilmesi ise
ancak hitkmiin 2. fikrasinda sayilan hallerde miimkiin olmaktadir. Bu haller; bor¢lunun
muayyen yerlesim yeri olmamasi ya da bor¢lunun kendi taahhiitlerinden kurtulmak
maksadiyla mallarin1 gizlemeye, ka¢irmaya c¢alismasi veya kendisinin kagmaya
hazirlanmasi yahut kagmasi ya da bu maksatla alacaklinin haklarini ihlal eden hileli
islemlerde bulunmasi durumlarindan ibarettir.

[IK m. 258’de borglu aleyhine ihtiyati haciz karar1 verilebilmesi igin alacaklinin,
alacagi hakkinda mahkemenin kanaat getirmesini saglayacak delilleri getirmesi
geregi Ongoriilmiistiir. Ancak, kanunda mahkemenin kanaat getirmesine iligkin unsur
hakkinda bir belirleme yapilmamistir. Doktrinde, mahkemenin kanaat getirmesine iligkin
s0z konusu hiikiimdeki esik tam ispat yerine yaklasik ispat olarak yorumlanmakta;
mahkemenin az cok kanaat getirmesinin yeterli oldugu belirtilmektedir®. Ispat 6l¢iisiiniin
diistik tutulup tam ispat aranmamasinin nedeni, aciliyetin s6z konusu olmasidir.

[IK m. 259 uyarinca ihtiyati haciz talep eden alacaklinin teminat gdstermesi
gerekmektedir. Bu teminat, ihtiyati haciz isteyen alacaklinin ileride haksiz ¢ikmasi

24 Baki Kuru, fcra ve Iflas Hukuku Cilt 3 (1. Bast, Evrim Dagitim 1993) 2495.

25  Muhammet Ozekes, Icra ve [flds Hukukunda Ihtiyati Haciz (1. Basi, Segkin 1999) 12; Arslan, Yilmaz, Taspinar Ayvaz ve
Hanagasi (n 21) 540-541.

26 Mehmet Kamil Yildirim ve Nevhis Deren-Yildirim, fcra ve Iflas Hukuku (8. Basi, Beta 2021) 402.
27 ibid 402-403.

28 Halihazirda rehinle giivence altina alimmis bir alacak igin ihtiyati haciz talep edilmesinin gereksiz oldugu hakkinda bkz.
Ozekes (n 25) 116.

29  Kuru (El Kitabt, n 20) 1038-1039; Arslan, Yilmaz, Taspinar Ayvaz ve Hanagasi (n 21) 541; Pekcanitez, Atalay ve Ozekes
M (n 20) 231.

30 Baki Kuru, Ramazan Arslan ve Ejder Yilmaz, Icra ve Iflas Hukuku Ders Kitab: (27. Bast, Yetkin 2012) 438; Ozekes (n 25)
217; Arslan, Yilmaz, Taspinar Ayvaz ve Hanagasi (n 21) 542; Talih Uyar, icra Hukukunda Haciz (3. Basi, Bilge 2016) 46.
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halinde bor¢lunun bu yilizden ugrayacagi biitiin zararlar1 kargilamak i¢in alinir®' ve
teminatin miktar1 bunu karsilayacak oranda belirlenir. Gosterilecek teminatin cinsi,
HMK m. 87’ye gore tespit edilir. Hakim, teminatin seklini serbestge tayin eder. Ancak
taraflarin teminatin seklini sézlesmeyle kararlastirmalari halinde, teminat anlasmaya
gore belirlenir (IIK m. 259/f.1).

Borglu, ihtiyati hacze itiraz edebilir (ITK m. 265). Thtiyati hacze itiraz siiresi ise
yedi giindiir. Bu itiraz, ihtiyati haczin dayandig1 sebepler (IIK m. 257), mahkemenin
yetkisi (IIK m. 258) ve teminat (IiK m. 259) ile sinirlidir®2. Mahkeme itiraz sebebini
yerinde bulmazsa, itirazin reddine karar verir. Mahkemenin itiraz iizerine verdigi
kararlara kars1 kanun yoluna gidilebilir. Bolge Adliye Mahkemesi bu bagvuruyu
oncelikle inceleyerek konu hakkindaki kesin karar1 verir. Ancak, bu siirecte ihtiyati
haciz kararinimn uygulanmasi devam eder; diger bir ifadeyle, istinaf yoluna bagvurulmus
olmasi bu kararmin uygulanmasini durdurmaz (IiK m. 265/£.5).

Mahkemeden ihtiyati haciz karari alan alacakli, bu kararin yerine getirilmesi
(bor¢lunun mallarina ihtiyati haciz konulmasi) i¢in, ihtiyati haciz kararin1 veren
mahkemenin yargi ¢evresindeki icra dairesine bagvurabilir. Alacaklinin ihtiyati haciz
kararinin yerine getirilmesini istemesi bir siireye tabidir. IIK m. 261 uyarinca alacakli,
ihtiyati haciz kararini aldig1 giinden itibaren on giin i¢inde icra mahkemesinden ihtiyati
haciz kararinin yerine getirilmesini istemek zorundadir. Aksi takdirde ihtiyati haciz
karar1 kendiliginden ortadan kalkar.

Ihtiyati haciz prensip olarak alacakliya bir &ncelik hakki vermemektedir. Hacizden
farkli olarak ihtiyati hacizde alacaklinin, ihtiyaten haczedilen maldan tatmin
edilme hakki bulunmamaktadir. Mallar, sadece takibi teminat altina almaya hizmet
etmektedir®. Thtiyati haciz talebi kabul edildigi takdirde, hakim icra dairesine yonelik
bir ihtiyati haciz karar1 verir. Burada dikkat etmek gerekir ki, haciz ve ihtiyati haciz
ayni seyler degildir. Her iki kurum da malvarlig1 degerlerine resmen el koymay1
amaglasa da ihtiyati haczin 6zelligi saf bir teminat fonksiyonuna sahip olmasi ve
gecici olmasidir. Bagka bir deyisle, ihtiyati haciz daha sonra yapilacak takibi teminat
altina almak iizere getirilmistir**. Thtiyati haciz gegici bir hukuki koruma tedbiri
oldugundan alacakli ihtiyati haciz kesinlesmeden once ihtiyaten haczedilen mallarin
satilmasim ve bedelinden alacagmin 6denmesini isteyemez. Thtiyati haczin nasil kesin
hacze doniisecegi ise [IK m. 264°te ¢esitli ihtimaller bakimindan ayrintili olarak
belirlenmistir®.

31  Muhammat Ozekes, ‘Gegici Hukuki Koruma’ in Hakan Pekcanitez, Muhammet Ozekes, Mine Akkan, Hiilya Tas Korkmaz
(eds), Medeni Usul Hukuku C.III (15. Bast, On Iki Levha 2017) 2445.

32 Yilmaz (n 19) 1127; Arslan, Yilmaz, Tagpinar Ayvaz ve Hanagasi (n 21) 545.

33 Yildirim ve Deren-Yildirim (n 26) 408.

34 ibid 407-408.

35 Yilmaz (n 19) 1123; Arslan, Yilmaz, Taspinar Ayvaz ve Hanagasi (n 21) 549; Pekcanitez, Atalay ve Ozekes (n 20) 236-237.
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IIK m. 264°te ‘ihtiyati Haczi Tamamlayan Merasim’ baslig1 altinda alacaklinin
ihtiyati haciz karar1 alindiktan sonra yapmasi gereken birtakim iglemler diizenlenmistir.
Alacakli, bu maddede gosterilenleri yapmazsa ihtiyati haciz kendiliginden hiikiimsiiz
hale gelecektir. Bu maddenin 3. fikrasi uyarinca dava agilmis ve dava sirasinda bir
ihtiyati haciz talep edilmis ise alacakli, mahkemenin esas hakkinda verdigi kararin
tebliginden itibaren bir ay i¢inde, takip talebinde bulunmaya mecburdur®. Ihtiyati
haczin amaci esas olarak yapilacak miistakbel bir takibi teminat altina almak
oldugundan mahkeme esas hakkinda bir karar verdikten sonra artik ilaml takibe
bagvurma imkani1 dogar ve bu teminata ihtiyac kalmaz. Asil davada esas hakkinda
karar verildikten sonra alacakli ilamli takibe bagvurabilir ve bu durumda hacizli malin
satig1 istenebilir (IIK m. 264/f.5). Gériildiigii iizere, alacakla ilgili ilamlarda genel
zamanasimi on yil olan ilamli icraya bagvurma siiresi bir aya indirilmistir. Bununla
amagclanan, ihtiyati haciz durumunun (gegiciliginin) bir an dnce kesinlestirilmesidir®’.

C. Tiirk Mahkemelerinin Yetkisi

[IK m. 50 uyarinca, ihtiyati haciz talebine konu alacaga iliskin olarak HMKdaki
yer itibariyle yetkili mahkeme, ihtiyati haciz karar1 verme konusunda da yetkilidir®®.
Tenfiz davasi sirasinda talep edilen ihtiyati haciz kararlarinda ise tenfiz davasina
bakan mahkeme yetkili olacaktir. Tenfiz davalar1 bakimindan hangi mahkemenin
gorevli ve yetkili oldugu MOHUK m. 51°de diizenlenmistir. Bu hiikiim uyarinca
tenfiz davalari i¢in gorevli mahkeme asliye mahkemesidir®; yetkili mahkeme ise
kendisine kars1 tenfiz istenen kisinin Tirkiye’deki yerlesim yeri mahkemesi, yoksa
mutad meskeninin bulundugu yer mahkemesi, eger bu da yok ise Ankara, Istanbul
veya [zmir mahkemelerinden birisidir.

Tiirk mahkemesi tarafindan verilen bir ihtiyati haciz kararmin cebri icra yoluyla
uygulanmasi, bir devletin kendi iilkesi sinirlar iginde hakimiyet tasarruflarinda
bulunabilme yetkisinin bir goriinlimiidiir ve bu bakimdan Tiirk mahkemelerinin
miinhasir yetkisi s6z konusudur®. Bu nedenle tenfiz davasi 6ncesi veya sirasinda ancak

36 “IIK’nun 264/3. maddesi hiikmiine gore ihtiyati haciz alacak davasinin mahkemede goriildiigii sirada konulmus ise esas
halklanda verilecek hiikmiin ihtiyati haciz kararini veren mahkemece tebliginden itibaren bir ay i¢inde alacakli takip talebinde
bulunmaya mecburdur. Alacaklinin, hiikmiin tebliginden itibaren bir ay i¢inde takip talebinde bulunmamasi halinde, ihtiyati
haciz hiikiimsiiz kalir.” (Yargitay 12 HD, 7031/7193, 30.06.2021 <www.lexpera.com.tr> Erisim Tarihi 8 May1s 2023).

37 Yilmaz (n 19) 1123; Arslan, Yilmaz, Tagpinar Ayvaz ve Hanagasi (n 21) 553.

38 Gemiler hakkinda ihtiyati haciz karar1 verilmesine iliskin Tiirk mahkemelerinin yetkisi TTK m. 1354 ve TTK m. 1355
hiikiimleriyle diizenlenmistir. TTK m. 1356 hiikmiinde alacagin esas1 hakkinda hiikiim vermeye bir hakem kurulu veya
yabanci mahkeme yetkili olsa dahi, TTK m. 1354 ve TTK m. 1355 hiikiimlerine gore yetkili olan mahkemelerin ihtiyati
haciz verme yetkisinin ortadan kalkmayacagi agik¢a diizenlenmistir.

39 MOHUK m. 51/f.1 hiikmiiniin tanima ve tenfiz davalarinda gorevli mahkemeyi belirlerken yalnizca asliye mahkemelerine
iligkin bir diizenleme igermesi, bu davalar bakimindan ticaret mahkemelerinin gorevi hakkinda bir tartigsmaya sebebiyet
vermistir. Uygulamada, tenfiz davasini agan taraf gerek MOHUK *ta yer alan bu diizenlemedeki belirsizlik gerekse Yargitay
kararlarinin gérevli mahkeme konusunda farkli yaklagimlar igermesi sebebiyle zaman kaybi yasayabilmektedir. Ornegin,
davaci tenfiz talebini asliye ticaret mahkemesi nezdinde ileri stirmiis ve davali gorevli mahkemeye iliskin itirazda bulunmus
ise bu itirazin Yargitay asamasinda incelenmesi ve davalinin hakli bulunarak gorevli mahkemenin Asliye Hukuk Mahkemesi
oldugunun tespiti halinde, gérevli mahkemenin belirlenmesi siireci uzayabilecektir. Bkz. Tarman (n 11) 804.

40 Yargitay HGK., 12- 287/325, 6.5.1998 <www.kazanci.com> Erigsim Tarihi 8 May1s 2023.
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Tiirk mahkemelerinden alinan ihtiyati haciz kararlar1 Tiirkiye’de icra edilebilmektedir.
Yargitay’in kararlarinda siklikla belirttigi iizere, ‘Tenfiz karari kesinlesmeden ifa
edilemez ise de bu karara dayanarak ihtiyati haciz istenmesine yasal bir engel
bulunmamaktadir’*'.

Bunun yani sira, doktrinde Tiirk mahkemelerinin, yabanci devlet mahkemelerinde
derdest olan davalar lehine de ihtiyati haciz karar1 verebilecegi konusunda tereddiidiin
bulunmadig belirtilmistir®. Yargitay da ¢esitli kararlariyla Tiirk mahkemelerinin bu
durumda ihtiyati haciz karar1 verebilecegine hitkmetmistir®’. Tiirkiye’de icrai bir
islemin gergeklestirilebilmesi i¢in ihtiyati haciz kararmin Tiirk mahkemelerinden
alinmis olmasi da zaruridir; zira Yargitay’in da belirttigi lizere cebri icra hukuku
alanindaki meseleler miinhasir yetki kapsamina girmektedir**. Cebri icra hukuku
kapsamina giren konularin, devletin hiikimranlik haklarinin dogrudan bir sonucu
ve hak arama diizeninin bir pargasi oldugu ve bu alanlarda Tiirk mahkemelerinin
yetkisinin kamu diizeninden oldugu doktrinde de belirtilmektedir*’. Buna gore, cebri
icra hukukuna giren konularda Tiirk mahkemelerinin yetkisi icra hukukunun niteligi
geregi devam eder*.

II1. Yabanc1 Mahkeme Kararlarinin Tenfizi Sirasinda
Ihtiyati Haciz Karar1 Ahnmasi ve Icrasi

A. Thtiyati Haciz Karar1 Alnmasimn Sartlari (iiK m. 257)

Tiirk mahkemelerinin ihtiyati haciz karar1 verebilmesi i¢in, ITK m. 257’de yer
alan kosullarin varligi aranmaktadir. [iIK m. 257/f.1 uyarinca ihtiyati haciz karar1
aliabilmesi i¢in; (i) talepte bulunan tarafin alacaginin vadesinin gelmis ve 6denebilir
olmasi, (ii) talepte bulunan tarafin alacaginin rehinle temin edilmemis olmas1 aranir.
Eger alacagm vadesi gelmemis ise, [IK m. 257/f.2 uyarinca ihtiyati haciz karar
alabilmesi i¢in (i) bor¢lunun muayyen bir ikametgahinin bulunmamasi, ya da (ii)
bor¢lunun taahhiitlerinden kurtulmak amaciyla mallarini gizlemeye, kacirmaya veya
kendisinin kagmaya hazirlanmasi, ya da kagmas1 veyahut bu maksatla alacaklinin
haklarimni ihlal eden hileli islemlerde bulunmasi hallerinden biri mevcut olmalidir.

41  Yargitay 19. HD., 9775/13391, 30.12.2004; Ayn1 yonde kararlar i¢in bkz. Yargitay 6. HD., 3906/4941, 14.4.2014; Yargitay
19. HD., 4662/7268, 01.06.2011<www.lexpera.com.tr> Erisim Tarihi 8 Mayis 2023.

42 Sanli, Esen ve Ataman-Figanmese (n 1) 602; Cemal Sanh, Uluslararas: Ticari Akitlerin Hazirlanmasi ve Uyusmazliklarin
Coziim Yollar: (7. Basi, Beta 2019) 245; Celikel ve Erdem (n 1) 586; Ozel, Erkan, Piirselim ve Karaca (n 1) 666.

43 Bu yonde kararlar i¢in bkz. Yargitay 19. HD., 4717/6504, 12.06.2008; Yargitay 19. HD, 4848/6506, 12.06.2008; Yargitay
19. HD., 4907/6507, 12.06.2008; Yargitay 19. HD., 4712/6505, 12.06.2008; Yargitay 19. HD., 5052/6508, 12.06.2008
(Sanli, Esen ve Ataman-Figanmese (n 1) 602, dn 341. Ayrica Yargitay HGK., 12-287/325, 6.5.1998 <www.kazanci.com.
tr> Erisim Tarihi 8 Mayis 2023.

44 Yargitay 11 HD, 8103/11770, 5.6.2013 <www.lexpera.com.tr> Erisim Tarihi 8 Mayis 2023.
45 Sanli, Esen ve Ataman-Figanmese (n 1) 604-605; Sanli (n 42) 248; Ozel, Erkan, Piirselim, Karaca (n 1) 667.
46  Celikel ve Erdem (n 1) 587.
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IIK geregince ihtiyati haciz karar1 verilirken aranan kosullar bakimindan vadesi
gelmis veya gelmemis alacaklar yoniinden bir ayrim gozetilmistir. Buna baglh olarak
heniiz tenfiz edilmemis yabanci mahkeme karari ile tespit edilmis alacaklarin bu
gergevede incelenmesi onem arz eder. Tenfizi talep edilmis yabanci mahkeme karari ile
varhigi sabit olan bir alacak, [IK’da ihtiyati hacze karar verilmesi igin aranan kosullar
bakimindan vadesi gelmis bir alacak gibi ele alinacak olursa, mahkemece bor¢lunun
maksadi arastirilmaksizin ihtiyati hacze karar verilebilir. Buna kargin, eger s6z konusu
alacak heniiz vadesi gelmemis alacak olarak yorumlanirsa, ihtiyati haciz kararinin
verilebilmesi i¢in mahkeme, bor¢lunun belirli bir yerlesim yerinin bulunmamasi veya
taahhiitlerinden kagmasi maksadini arayacaktir. Nitekim, heniiz Tiirkiye’de tenfiz
edilmemis yabanci bir mahkeme kararma konu olan bir alacaga dayanilarak 1IK’nin
257/f.1 maddesi uyarinca bir ihtiyati haciz karar1 verilip verilemeyecegi meselesi
hakkinda 6zel bir kanuni bir diizenleme bulunmamaktadir ve agsagida deginilecegi
lizere Yargitay’in bu konuya iliskin yaklagiminda yeknesaklik bulunmadigindan
meselenin ¢6ziimi doktrinde tartigilmaktadir 4.

Doktrinde bu tiir alacaklarin ‘vadesi gelmis bir alacak’ olarak yorumlanamayacagi
savunulmaktadir, zira s6z konusu alacagin konu oldugu yabanci mahkeme karari
heniiz tenfiz edilmemistir ve kararin tenfiz sartlarini tagiyip tasimadigi ancak tenfiz
davasinin sonunda anlasilacaktir®®. Ote yandan, tenfiz isteminde bulunan alacakli,
[iK m. 257/f.2°de yer alan kosullarin varligin1 ispatlayarak her zaman ihtiyati haciz
talebinde bulunabilir.

Heniiz tenfiz edilmemis ve bu bakimindan tenfiz sartlarini yerine getirdigi sabit
olmayan bir yabancit mahkeme kararina konu alacaga istinaden talep edilen bir ihtiyati
haciz isteminde, bu alacag1 vadesi gelmis bir alacak olarak yorumlayip bor¢lunun
malvarliklarina IIK m. 257/f.1 uyarinca ihtiyaten haciz konulup konulamayacagi

47 Sanli, Esen ve Ataman-Figanmese (n 1) 469; Sedat Bozanoglu ve Mehmet Emre Giinay, ‘Tenfiz Edilmemis Yahut
Kesinlesmemis Yabanci Mahkeme ve Hakem Kararlarmin Tiirk icra Iflas Hukuku Isiginda ‘infaz’ Kabiliyeti Genel Haciz
Yolu ile ilamsiz Takibe Konu Edilip Edilemeyecegi — Uygulamada Yasanan Sorunlar’ (2017) 91 (1) IBD 226-240. Tenfiz
karar1 kesinlesmeden yabanci mahkeme ilamina dayali ihtiyati haciz talebinin [IK m. 257/f.1 kapsamindaki kosullar
bakimindan dikkate alinmasi halinde takip dayanag: ilamin kesinlesmeden icraya konulamayacagi kurali ¢ergevesinde
“alacakliy1 daha sonra icra mahkemesince iptal edilecek bir takip yaptirmak” olarak yorumlayan ve bu bakimdan tartiymaya
actk bulan yaklagim igin bkz. Ciineyt Uyar ‘Kesinlesmemis Tenfiz [lamina Dayanilarak htiyati Haciz Talep Edilebilir mi?’
(2012) 86(3) istanbul Barosu Dergisi 295.

48 Sanli, Esen ve Ataman-Figanmese (n 1) 469-470; kesinlesmemis, yahut tenfiz edilmemis yabanci mahkeme yahut hakem
kararlarina ihtiyati haciz yolunun da kapatilmasi gerektigi yoniinde Bozanoglu ve Giinay (n 47), 249; yabanci hakem kararlart
bakimindan ayni yonde bkz. Tiiysiiz (n 1) 714. Asagida da deginilecegi tizere bu meseleye iliskin Yargitay kararlarindaki
yaklagim yeknesak degildir. Doktrindeki goriislerin aksine, tenfiz davasina konu yabanci mahkeme veya hakem kararinda
hiikme baglanan alacagin [iK m. 257/f.1 baglaminda “vadesi gelmis alacak” olarak gériildiigiiniin anlasildigi bir Yargitay
karari i¢in bkz. Yargitay 11. HD., E. 2004/4309, K. 2005/4022, T. 21.04.2005, www.lexpera.com.tr, Erisim Tarihi: 16.02.2024.
S6z konusu karar yabanci hakem kararimin tenfizi sirasinda talep edilen ihtiyati haciz kararina iliskin olmakla beraber yabanct
mahkeme kararlarinin tenfizi asamasindaki ihtiyati haciz talepleri bakimindan da 6nem arz eder: “yabanct mahkeme veya
hakem heyeti tarafindan verilen bir kararla tespit edilen alacak hakkinda tedbir niteliginde bulunan ihtiyati hacze karar
verilmesi i¢in yabanci kararin tenfizi kosulunun aranmasina gerek bulunmamaktadir. Ciinkii ihtiyati haciz karari ile sadece
bor¢lunun mal ve haklarina gegici olarak el konulmaktadir: Ote yandan, 4886 sayili Milletlerarasi Tahkim Kanunu nun 6
nct maddesinde de belirtildigi iizere tahkim yargilamasindan énce veya tahkim yargilamast sirasinda ihtiyati hacze karar
verilmesi miimkiin bulunduguna gore, kararin verilmesinden sonra da ihtiyati hacze karar verilebilir. Bu itibarla mahkemece,
[IK 257 maddesinde yazil sartlar goz éniine alinarak, davacinin ihtiyati haciz isteminin degerlendirilmesi gerekirken, yazili
gerekge ile istemin reddine karar verilmesi dogru goriilmediginden, kararin davact yararina bozulmas: gerekmistir.”
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meselesi Yargitay’in cesitli daireleri tarafindan farkli sekilde degerlendirilmistir.
Yargitay 15. Hukuk Dairesi’ne gore, yabanct mahkeme karari heniiz tenfiz edilmemigse
bu karara konu alacak, vadesi gelmemis alacak olarak yorumlanmalidir ve 11K
m. 257/f.1 ¢er¢evesinde bu alacaklar hakkinda ihtiyati haciz karar1 verilemez®.
Buna mukabil, Yargitay 11. Hukuk Dairesi, tenfiz kararinin amaci kapsaminda bir
gerekgelendirme yaparak, yabanci lilkelerdeki hukuk davalaria iligkin olarak verilen
ve o devlet kanunlarina gore kesinlesen ilamlarin Tiirkiye’de icrasini saglamaya yonelik
tenfiz davalarina konu yabanci mahkeme kararinda tespit olunan alacak hakkinda
heniiz Tiirkiye’de tenfiz edilmemis olsa bile sadece bor¢lunun mal ve haklarina gegici
olarak el konulmasini saglayacak ihtiyati haciz karar1 verilebilecegini belirtmistir>.
Yargitay 19. Hukuk Dairesi de yabanct mahkeme kararina konu alacaga iliskin ihtiyati
haciz talebi bakimindan her ne kadar yabanci mahkeme kararmin tenfizi davasi heniiz
kesinlesmemis ise de s6z konusu alacagin ilama dayali oldugu goézetilerek muaccel
olmadiginin kabul edilemeyecegine hitkmetmistir®'. Bundan daha eski tarihli bir
kararinda da Yargitay 19. Hukuk Dairesi, yabanci hakem kararinin icra edilebilmesi
i¢in tenfizinin gerekli oldugunu vurgulayarak s6z konusu hakem kararina konu alacaga
dayanilarak bir ihtiyati haciz karar1 verilmesinde yasal bir engel bulunmadigi sonucuna
varmigtir’®, Kanaatimizce de yabanci karara konu alacaklar hakkinda heniiz bu karar
tenfiz edilmemis olsa bile ihtiyati haciz kararlarinin gegici nitelikte oldugu disiiniilerek
[IK m. 257/f.1 uyarinca bu alacaklar hakkinda ihtiyati haciz karar1 verilmesi menfaatler
dengesi yoniinden daha isabetli bir yaklasimdir. Bu goriise paralel olarak istanbul Bolge
Adliye Mahkemesi de tenfizine karar verilen yabanci bir hakem kararina konu alacagin
[IK m. 257/f.1 gergevesinde ‘vadesi gelmis alacak’ olarak yorumlanmasi gerektigine ve
tenfiz ilamina kars1 kanun yoluna basvurulmasinin icra takibini durdurmasina karsin
bu durumun ihtiyati haciz karar1 verilmesine engel olmadigina hiikkmetmistir>. Ote
yandan, doktrinde Ozkan/Tiitiinciibast, Yargitay’in son zamanlarda verdigi kararlara
atif yaparak tenfize konu kararin kesinlesmemesi nedeniyle ihtiyati haciz taleplerinin
reddedilmesinin dogru olmadigini belirtmistir3.

Daval1 ve li¢linci kisilerin ihtiyati haciz sebebiyle ileride yasayabilecekleri
problemler diisiiniilerek Istanbul Bolge Adliye Mahkemesi bir kararinda ihtiyati hacze
karar verilebilmesi igin IIK m. 257/f.2 uyarinca sayilan sartlarin somut olayda aranmasi
gerekmedigine ve 1IK m. 257/f.1 uyarinca teminat karsihginda ihtiyati haciz karar
verilebilecegine karar vermistir®®. Istanbul Bolge Adliye Mahkemesi’nin bir baska

49  Yargitay 15 HD., E. 7100 K. 365, T. 26.1.2015 <www.kazanci.com.tr> Erisim Tarihi 8 May1s 2023.
50 Yargitay 11. HD., 4309/4022, 21.04.2005 <www.lexpera.com.tr> Erisim Tarihi 8 Mayis 2023.

51 Yargitay 19. HD., 7952/9703, 21.10.2009; Ayn1 yonde Yargitay 6. HD., 3906/4941, 14.04.2014 <www.kazanci.com.tr>
Erisim Tarihi 8 Mayis 2023.

52 Yargitay 19. HD., 9775/13391, 30.12.2004 <www.kazanci.com.tr> Erisim Tarihi 8 May1s 2023.
53 lstanbul 14. BAM., 2410/158, 12.02.2020 <www.lexpera.com.tr> Erisim Tarihi § May1s 2023.

54 Ozkan ve Tiitiinciibast (n 12) 300-301. Ilgili Kararlar i¢in bkz. Yargitay 19. HD., 4439/68, 17.01.2018; Yargitay 11. HD.,
7198/1421, 15.02.2016 (Ozkan ve Tiitiinciibasi (n 12) 301, dn. 311).

55 lstanbul 13. BAM., 353/328, 05.03.2020 <www.lexpera.com.tr> Erisim Tarihi 8 Mayis 2023.
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kararinda da ihtiyati haczin tenfiz karar1 kesinlesmeden de istenebilecegi, ancak ihtiyati
haciz karar1 alinirken heniiz kesinlesmis bir ilam bulunmadig1 gerekgesiyle 1IK m. 259
diizenlemesinde 6ngoriilen teminatin yatirilmasi gerektigi kabul edilmistir®.

Mesele, yakin bir tarihte, istanbul Bélge Adliye Mahkemesi 13. Hukuk Dairesi’nin
14.03.2023 tarihli ve E. 2022/247, K. 2023/429 sayili karariyla onanan Bakirkoy
1. Asliye Ticaret Mahkemesi’nin 18.11.2021 tarihli ve E. 2021/778, K. 2021/1110
say1l kararinda ele alinmis; kararda: “Ihtivati haciz karart verilebilmesi icin IIK 'nin
257. maddesindeki sartlarin olusmasi gerekir. I[IK min 257/1. maddesine gore,
rehinle temin edilmemis ve vadesi gelmis bir para borcunun alacaklisi ihtiyati haciz
talebinde bulunabilir. IIK 'nin 258/1. maddesi hiikmiine gore ihtiyati haciz karari
verilebilmesi icin mahkemenin “alacagin varhigr hakkinda kanaat edinmis olmasit”™
yeterlidir. Mahkemenin “alacagin varligina kanaat edinmis olmasindan’ anlagilmasi
gereken alacagin usul hukuku kurallarina gére kesin veya tam olarak ispat edilmesi
degildir. Diger hukuki himaye tedbirlerinde oldugu gibi ihtiyati hacizde de amag
davaya iliskin yargilamadan farkl olarak, maddi hukuka dayanan hak bakimindan
nihai bir karar verip, uyusmazligi esastan sona erdirmek degildir. Yani ihtiyati haciz
karart verilebilmesi icin ispat gerekmez, yaklasik ispat icin delil sunulmast yeterli
olup, alacaklinin iliskisinin varligini ve muaccel oldugunu tam ve kesin olarak ispat
etmesi aranmamaktadw. Bu agiklamalar ws1ginda, ilgili yabanct mahkeme kararinin
iceriginden alacagin varligi ve miktar tespit edilebildigi; karar iceriginin alacagin
varligr konusunda yaklasik ispat kosulunu sagladig: takdirde, ihtiyati haciz karart
verilmesi gerek hukuka gerek menfaatler dengesine uygun olacaktir.” seklinde
tespitlerde bulunulmustur.

Buna karsilik, Yargitay 15. Hukuk Dairesi aksi yonde bir hiikiim kurmus ve
alacaga konu yabanci mahkeme veya hakem karar1 heniiz tenfiz edilmemis ise 1iK
m.257/f.1’e gore ihtiyati haciz karar1 verilemeyecegine hitkkmetmistir’’. Ayni sekilde
Istanbul Bolge Adliye Mahkemesi de yabanci hakem kararmin taninmasi ve tenfizi
davasi sirasinda ileri siiriilen ihtiyati haciz istemini reddetmistir’®. Doktrinde de bu
yonde Bozanoglu/Giinay, kesinlesmemis veya tenfiz edilmemis yabanct mahkeme
kararina konu alacaklar hakkinda ihtiyati haciz yolunun kapatilmasini savunmaktadir®.
Bunun gerekgesi olarak ise ihtiyati haczin, ‘devletin cebir yetkisinin sonuna kadar
kullanilabildigi en sert sonuglar1 doguran bor¢luyu geri doniilmez bir yola sokan en
esasli cebri icra islemi’ olmasi 6ne siiriilmiistiir®.

56 lstanbul 14. BAM., 2410/158, 12.02.2020 <www.lexpera.com.tr> Erisim Tarihi 8 May1s 2023; Ayni yonde istanbul 14.
BAM., 130/1042, 11.10.2018; istanbul 14. BAM., 264/253, 11.05.2017 <www.lexpera.com.tr> Erisim Tarihi 8 May1s 2023.

57 Yargitay 15. HD., 7100/365, 26.01.2015 <www.lexpera.com.tr> Erisim Tarihi 8 May1s 2023.
58 lstanbul 13. BAM., 1234/1134, 21.11.2018 <www.lexpera.com.tr> Erisim Tarihi 8§ May1s 2023.
59 Bozanoglu ve Giinay (n 47) 239.

60 Bozanoglu ve Giinay (n 47) 239.
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Doktrinde Uyar ise tenfiz karari kesinlesmeden ihtiyati haciz karar1 verilebilecegine
iliskin Yargitay kararlarimi ‘diislindiiriicii’ olarak nitelendirmistir; ¢iinkii bir an i¢in
bu durumda ihtiyati haciz karar1 verilebilecegi kabul edilse de IIK m. 264 uyarinca
‘ihtiyati haczi tamamlayan merasim’ sirasinda alacaklinin sorunlarla karsilasacagini
belirtmistir®'. Uyar, yabanci mahkeme kararinin tenfizine iliskin ilam kesinlesmeden
bu karara konu alacaga istinaden ihtiyati haciz karar1 verilebileceginin kabulii halinde,
kesinlesmeden takip konusu yapilamayan diger ilamlar i¢in de ihtiyati haciz talep
edilmesi ve takibe gecilmesinin glindeme gelecegini ve bunun uygulamada problemler
yaratacagini savunmustur®.

Anilan tartigmalarin doktrin ve mahkeme uygulamasinda kesin bir ¢éziime kavusmusg
olmamasinin da bir sonucu olarak uygulamada bir alternatif olmasi agisindan,
avukatlarin tenfiz davasi kesinlesmeden yaptiklari ihtiyati haciz bagvurulari sirasinda
taleplerini terditli bigimde ileri stirmek durumunda kaldiklari, bu bakimdan taleplerinin
oncelikle IIK m. 257/f.1 uyarinca zaten kabulii gerektigini, bir an i¢in aksi varsayilacak
olsa dahi ITK m. 257/f.2 kosullarmin da mevcut oldugunu somutlastirmaya calistiklart
goriilmektedir.

B. Talep Edilen Teminat

Yabanci bir mahkeme kararmin tenfizi istemi ile agilan bir davada ihtiyati haciz
talebinin ileri siiriilmesi halinde mahkemeler ihtiyati haciz karar1 vermeden evvel,
¢ogunlukla, yabanci mahkeme kararinin usuliine uygun bigimde apostil tasdiki
yapilmig orijinal kopyasini talep etmektedirler®. Yukarida deginildigi {izere, yabanci
davaci tarafindan MOHUK m. 48 uyarinca dngoriilen teminat yatirilmis olsa bile
ihtiyati haciz karar1 verilmesi i¢in davacidan ayrica bir teminat talep edilmesi soz
konusu olabilir. S6z konusu teminat, MOHUK m. 48°den farkli olup tedbir teminati
olarak nitelendirilmekte ve uygulamada miktar1 belirlenirken ¢ogunlukla alacagin
%10 ila 15°1 oraninda bir miktar hesaplanmaktadir. Diger bir olasilikta ise, mahkeme
kesinlesmis bir yabanci mahkeme kararmin bulundugunu dikkate alarak teminat talep
etmeyebilir. Bu mesele, mahkemenin takdirinde olan bir konudur. Ancak doktrinde,
MOHUK m. 48 ile yargilama masraflar1 ve kars: tarafin olusabilecek zarar ve
ziyanlarinin kargilanmasi amacinin saglandigini savunularak ayni amaci hedefleyen
ve kanunen teminat gosterme yikimliiliigii s6z konusu olan diger talepler igin
yabancilardan yeniden teminat istenmesinin MOHUK m. 48 kapsaminda yatiriimasi
ongoriilen teminatin amaciyla ortiismedigi belirtilmektedir®, Kanaatimizce de yabanci

61  Uyar (Kesinlesmemis Tenfiz Ilami, n 47) 302.
62 Uyar (Kesinlesmemis Tenfiz Ilami, n 47) 302.

63 Yabanci bir ilam resmi belge olmasindan dolay: Tiirkiye’ye getirilmeden dnce Tiirk Konsoloslugu tarafindan onaylanmasi
ya da “Yabanci Resmi Belgelerin Tasdiki Mecburiyetinin Kaldirilmas: Hakkindaki S6zlesme’ uyarinca apostil serhi alinmasi
gerekmektedir (HMK m. 224).

64  Celikel ve Erdem (n 1) 622; Zeynep Caliskan ‘Milletlerarast Usul Hukukunda Teminat’ (Doktora Tezi, istanbul Universitesi
2012) 67.
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kisi MOHUK m. 48 kapsaminda teminat yatirmus ise, diger hiikiimlere gore teminat
yatirilmasi kosulunun karsilandigini kabul etmek daha isabetli olacaktir.

Ote yandan eklemek gerekir ki, ihtiyati haciz talebinde bulunan yabancilar
bakimindan bu kisilerin siklikla MOHUK m. 48/f.2’de dngdriilen karsiliklilik sart:
kapsamindaki muafiyetlerden faydalanan kisiler olmasi sdz konusudur. Zira Tiirkiye, bu
alanda pek ¢ok iilkeyle teminattan muafiyeti 6ngoren iki tarafli antlagmalar akdetmistir.
S6z konusu ikili® ve ¢ok tarafli antlagsmalar, davacinin yabanci olmasina bagli olarak
kars1 tarafin muhtemel zarar ziyanina karsilik tegkil etmek iizere yatirmasi gereken
teminat1 onemli 6l¢iide ortadan kaldirmistir. Tiirkiye ayrica teminattan muafiyeti
ongoren pek ¢ok tilkenin taraf oldugu Hukuk Usuliine Dair La Haye S6zlesmesi’ne®
de taraftir. Ayrica, Tiirkiye nin taraf oldugu Avrupa Ikamet Sozlesmesi®’ m. 9 uyarinca
da akit devlet vatandaglar1 bakimindan yabanci olmalar1 veya iilkede ikametgah
sahibi olmamalar1 sebebiyle diger akit devletlerde herhangi bir teminat veya depozito
istenemeyecegi hitkme baglanmistir. Bircok tilke ile karsiliklilik saglanmasi nedeniyle
MOHUK m. 48’e dayanarak teminat talep edilmediginden tenfiz davasi sirasinda
ihtiyati haciz talep edildiginde ikinci kez bir teminat yatirilmasi sorunuyla ¢ogunlukla
karsilagilmayacaktir.

C. ihtiyati Haciz Kararimn Icrasi

Yukarida agiklanmis oldugu iizere, alacakli, ihtiyati haciz karariin verilmesi
iizerine IIK m. 261 uyarinca kararin verildigi tarihten itibaren on giin icerisinde karari
veren mahkemenin yargi ¢evresindeki icra mahkemesinden kararin infazini istemek
zorundadir, aksi takdirde ihtiyati haciz karari kendiliginden ortadan kalkacaktir®®, Baska
bir deyisle, hakimin icra dairesine yonelik verdigi ihtiyati haciz emrinin icra dairesine
bildirilmesi zorunludur, ancak bu takdirde icra dairesi bu karar1 uygulayacaktir. Keza
yine yukarida ifade edildigi tizere ihtiyati haciz, gegici bir koruma saglamaktadir®.
Ihtiyaten haczedilen mallara yalnizca hukuken el konulacak, ancak bu mallarin
satis1 istenemeyecektir. Bolge Adliye Mahkemesi kararlarinda da sabit oldugu iizere
MOHUK m. 57/f.2 hiikmii, tenfiz davas1 sirasinda alinan ihtiyati haciz kararlarinm IiK

65 Ornegin, Tiirkiye ile ABD arasinda imzalanan 28.10.1931 tarihli ikamet S6zlesmesi’nin 1. maddesinde ‘en gok gozetilen
ulus’ kayd1 yer almaktadir. Tiirkiye ile ABD’nin birbirine tanidig1 ‘en ¢ok gozetilen ulus muamelesi’nin bir sonucu olarak
Tiirkiye, bir (X) devletine teminattan muafiyet hakki tanidiginda, ABD ‘en gok gozetilen ulus muamelesi’ne dayanarak
Tiirkiye’den kendi vatandaslarina (sirketlerine) de ayni muameleyi gostermesini talep edebilecektir.

66 RG 23.3.1972/14137. Tiirkiye, Hukuk Usuliine Dair La Haye S6zlesmesi’ne taraf olmasinin sonucu olarak, taraf devletlere
akdi karsilikliliga dayanarak yabancilik teminatindan muafiyet tanimaktadir. Yargitay 12. HD, 2014/12188, 2015/15555,
29.05.2014 tarihli kararinda, La Haye S6zlesmesi’nin 17. maddesinde tanidig1 karsiliklilik esasina dayanan muafiyet ilkesini
ornek gostermistir (www.kazanci.com.tr). Ancak Yargitay 1954 tarihli La Haye S6zlesmesi’nin s6z konusu 17. maddesinde
ongoriilen yargi muafiyetini yalnizca gergek kisiler bakimindan uygulamakta; tiizel kisilerin bu madde kapsaminda
olmadigindan bahisle baskaca bir muafiyet sebebi bulunmadikga tiizel kisilerin teminat yiikiimliiliiklerinin devam edecegi
yoniinde hiikiim kurmaktadir. Bu kararlar igin bkz. Yargitay 12. HD., E. 2015/26555, K. 2016/3489, T. 11.02.2016; Yargitay
12. HD., E. 2013/17436, K. 2013/24686, T. 02.07.2013 (www.kanunum.com).

67 RG 20.04.1989/20145.
68 BkzII/B.
69 BkzII/B.
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m. 261 uyarinca infazina engel teskil etmemektedir. Nitekim, Istanbul Bolge Adliye
Mahkemesi 2020 tarihli kararinda ‘ihtiyati haczin icrasi sirasinda MOHUK m. 57/2 'nin
uygulama yerinin bulunmadigr’ kanaatine varmistir™. Ancak burada tistiinde durulmasi
gereken ve esas tartisma yaratan nokta ihtiyati haczin ortadan kalkmasini engellemek
i¢in IIK m. 264°te ‘haczi tamamlayan merasim’ baslig1 altinda diizenlenen, ihtiyati
haciz karar1 verilmis olan davanin sonucunda mahkemenin verdigi esas hakkindaki
kararin tebliginden itibaren bir ay i¢inde ilamli takipte bulunma zorunlulugudur. Bu
madde, asil davada esas hakkinda bir hiikiim verilmesinden s6z etmektedir. Buna gore,
ornegin ilk derece mahkemesinde goriilen bir tenfiz davasi sirasinda ihtiyati haciz
karar1 verilmis ise mahkemenin yabanci mahkeme kararinin tenfiz edilmesi yoniinde
hiikiim tesis etmesi iizerine, bu hiikmiin tebliginden itibaren bir aylik siire i¢inde
alacakly, takip talebinde bulunmaya mecburdur. Nitekim, Yargitay da bu goriise paralel
bir karar vermistir’!. Kisaca, tenfiz davasi sirasinda ihtiyati haciz talebi kabul edilen
alacakli, tenfiz karariin kendisine tebliinden itibaren bir ay i¢inde verilen karara
istinaden takip baslatmazsa ihtiyati haciz karar1 ortadan kalkacaktir. Bunun nedenti,
alacaklinin artik ihtiyati haciz kararinin devam etmesi bakimindan korunacak bir
menfaati kalmamis olmasi, hak kayb1 ihtimalinin sona ermis olmasidir. Esas hakkinda
karar verilmesi ile alacakl artik ilamli takibe bagvurma olanagina kavusmaktadir.

MOHUK m. 57/f.2’de ise tenfiz davasinda verilen ilamlarin kesinlesmeden icra
edilmesinin miimkiin olmayacagi ifade edilmistir. Bu durumda ilk derece mahkeme
kararlarma karsi kanun yoluna basvuruldugunda tenfiz davasinda verilen ilam icra
edilemeyecektir. Hukukumuzda ise HMK m. 350 ve HMK m. 367 uyarinca kural
olarak istinaf veya temyiz kanun yollarina basvuru kararin icrasini durdurmaz. Ancak
kanun yoluna bagvuran, icranin durdurulmasini iist mahkemeden talep edebilir ve
ist mahkeme, teminat yatirilmasi sartina bagli olarak, icranin durdurulmasina karar
verebilir (IIK m. 36). Bu yonde bir talep olmamasi durumunda, lehine ihtiyati haciz
karar1 verilmis alacakli, esas hakkinda hiikiim verildiginde ilamli takip yoluyla
borgluyu takip edebilecektir. Oysa tenfiz davalarmda MOHUK m. 57/f.2 uyarinca
kesinlesmemis kararlarin icras1 miimkiin olmadigindan, 1iK m. 264/f.3’te ifade edildigi
sekilde, hitkmiin alacakliya tebliginden itibaren bir ay iginde takip talebinde bulunma
zorunlulugunun yerine getirilmesi, kanun yoluna bagvurulan durumlarda s6z konusu
olamayacaktir. Bu nedenle hem ilk derece mahkemesinin verdigi esas hakkindaki karar
icra edilemeyecek hem de ihtiyati haciz karar1 ortadan kalkacaktir. Diger bir ifade ile
tenfiz davalarinda heniiz kesinlesmemis olan kararin alacakliya tebligi ve buna bagl
olarak bir ay igerisinde takip talebinde bulunma imkan1 s6z konusu olmayacagindan

70 istanbul 21. BAM., 942/2604, 19.11.2020. Ayni yénde kararlar igin bkz. istanbul 12. BAM., 1247/1225, 1.9.2021; Istanbul
14. BAM., 2410/158, 12.2.2020, istanbul 13. BAM., 353/328, 5.3.2020 <www.lexpera.com.tr> Erisim Tarihi § May1s 2023.

71 “Somut olayda, ihtiyati haciz karart (...) alacak davast sirasinda verilmis olup, bu durumda ITK nun 264/3. maddesi uyarinca
alacaklinin alacak davasinda ki hiikmiin kendisine tebliginden itibaren bir ay icerisinde takip talebinde bulunmaya mecbur
olmasi ve heniiz mahkemece bir hiikiim verilmemis bulunmasi karsisinda icra miidiirliigiiniin (...) karari yerinde olmayip...”
(Yargitay 12. HD., 25052/35940, 14.11.2013 <www.lexpera.com.tr> Erisim Tarihi 8 Mayis 2023).
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tenfiz davasi sirasinda alinan ihtiyati haciz karari, esas hakkindaki hiikmiin alacakliya
tebligi tarihinden bir ay sonra ortadan kalkacaktir’?. Burada belirtmek gerekir
ki Yargitay’a gore icra miidiirli, takibe konu ilamin kesinlesip kesinlesmedigini
kendiliginden gozetemez ve uygulamada buna uygun hareket ederek borgluya icra emri
gonderen icra midiirlinlin islemleri bor¢lunun sikayet yoluyla takibin iptali talebine
konu olabilir™. Zira icra iflas dairelerinin islemlerine kars1 IIK m.16 uyarinca sikayet
yoluna bagvurulabilmektedir. Fakat bu igtihat, pek uygulama alani bulmadigindan
icra miidiirii bdyle bir durumda biiyiik ihtimalle icra emri gondermekten kaginacaktir.

Ote yandan, yargilama sirasinda ihtiyati haciz karari almmus ise, kars1 tarafin heniiz
istinaf bagvurusu yapmadig1 sirada esas takibe bagvurarak 2 haftalik istinaf siiresi sona
ermeden hem ihtiyati haczi tamamlayict merasimin yerine getirilmesi hem de esas
takibin baglatilmasi (ve ardindan durmasi) miimkiindiir.

D. Degerlendirmeler

Yukarida belirtilen hususlar birlikte degerlendirildiginde, tenfiz davalarinda ihtiyati
haciz kurumunun iglevsiz hale diisme tehlikesi ile karsi karsiya oldugu goriilmektedir.
Tenfiz davasi sirasinda ihtiyati haciz karar1 alan alacakli, {IK m. 261/f.1 uyarinca
bu kararin alinmasindan itibaren on giin iginde kararin icrasini talep etse bile
hiikiim kesinlesmeden esas hakkindaki kararin icrast miimkiin olmayacaktir. Esas
hakkinda hiikiim verildikten sonra kanun yoluna basvurulmasi halinde ilaml1 takip
istenemeyecegi icin IIK m. 264/f.3 uyarinca belirlenen bir aylik siire sona erdiginde
ihtiyati haciz karar1 kendiliginden ortadan kalkacaktir. Bu noktada belirtmek gerekir
ki taraflarin tenfiz davasi sirasinda kendi aralarinda anlagmasi nedeniyle bu meseleyle
ilgili pek fazla sorunla karsilasilmamaktadir. Ancak bu durum ortada ¢oziilmesi
gereken bir sorun olmadig1 anlamina gelmemektedir. Séyle ki, [IK’nin ihtiyati hacze
iligkin hiikiimleri diizenlenirken yabanci kararlarin olusturabilecegi etkinin goz
oniinde bulundurulmadig: asikardir. Ancak buna ragmen MOHUK "un da bu konulara
iligskin 6zel hiikiimler icermemesi nedeni ile IIK nin ilgili hiikiimleri milletlerarast
uyusmazliklarda da uygulama alani bulmaktadir. Kanaatimizce, alacaklilarin haklarinin
etkin olarak korunabilmesi i¢in bu iki kanun arasindaki uyumsuzlugun MOHUK ’a
getirilecek bir degisiklik ile veya IIK’nin milletlerarasi 6zel hukukla daha uyumlu hale
gelmesini saglayacak bir diizenleme ile giderilmesi gerekir. Bu baglamda, MOHUK m.
57/f.2 hiikmiiniin yeniden ele alinmas1 suretiyle yabancit mahkeme ilaminin tenfizine
iligkin kararlarin kesinlesmesine gerek olmaksizin ihtiyati haczin talep edilebilecegine
dair bir diizenlemenin 6ngériilmesi gerektigi kanaatindeyiz. Bu baglamda MOHUK
m. 57/f.2 hikkmiiniin reformuna iliskin 6nerimiz su sekildedir:

72 Aym yonde goriis igin bkz. Uyar (Kesinlesmemis Tenfiz Ilami, n 47) 295 ff.
73 Uyar (Kesinlesmemis Tenfiz Ilami, n 47) 301.
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(2) Tenfiz isteminin kabul veya reddi hususunda verilen kararlarin istinafi ve temyizi yerine
getirmeyi durdurur. Ancak, kesinlesmemis tenfiz istemine konu alacak hakkinda ihtiyati haciz
talep edilebilir. Ihtiyati haciz taleplerinin icrast bakimindan éngoriilen siireler tenfiz kararimin
kesinlesmesine dek islemez.

Ote yandan, tenfiz isteminin kabuliine dair kararin istinaf incelemesinde kaldiriimas:
veya temyiz incelemesi sonunda bozulmasi ihtimalinde de ortaya ihtiyati hacizle
ilgili bazi sorunlar ¢ikabilecektir. Zira, tenfiz karari kesinlesmeden ihtiyati haczi ve
tamamlayict merasimi miimkiin kilan yaklasimda dahi tenfiz kararinin istinaf veya
temyiz incelemesinde ortadan kaldiriimasi halinde IiK m. 257°deki sartlarin yeniden
degerlendirilmesi geregi giindeme gelebilir. Bu baglamda, s6z konusu ihtimalde 1K
m. 257/f.1 anlaminda vadesi gelmis bir alacak s6z konusu olmayacaktir ve bu durum
ihtiyati haciz karar1 yoniinden sorun teskil edecektir.

Anilan sorunlarm ¢dziimiinde mehaz Isvigre icra Iflas Kanunu’ndaki’ (“Mehaz
Kanun”) yaklasima deginilmesi 6nem arz eder. Mehaz Kanun ihtiyati haciz sebeplerini
“Ihtiyati Haciz” baglhkli 271. maddesinde saymaktadir.” Thtiyati haczi tamamlayan
merasime iliskin olarak ise Mehaz Kanun’un 279. maddesi (SchKG. Art. 279) bir
diizenleme igermektedir’. Oncelikle, Mehaz Kanun’da da ihtiyati haczin kaldirilmas1
davasi ile tamamlayicit merasime iliskin esas davay1 agmadaki siireler bakimindan on
giinliik siireler dngoriilmektedir. Calismamiz bakimindan énem arz eden ve {IK’dan
farkli bir diizenleme i¢eren husus Mehaz Kanun’un 279. maddesinin son fikrasinin
ikinci bendinde yer almaktadir. Anilan hiikiim uyarinca ihtiyati haciz kararlarini
tamamlayict merasimde ongoriilen siireler hakkinda tenfiz istemi ile ileri siiriilen
yabanci mahkeme kararlarina konu alacaklar bakimindan bir istisna 6ngoriilmektedir.
Buna gore, Lugano Konvansiyonu”” kapsaminda ileri siiriilen tenfiz taleplerine ve
yabanci mahkeme kararina icra kuvveti kazandirmak tizere yapilacak diger islemlere
konu alacaklar hakkinda talep edilen ihtiyati haciz kararlarini tamamlayici merasimde
ongoriilen siireler, tenfiz prosediirii siiresince islemez (SchKG. Art. 279/£.5). Boylece,
anilan hiikiim ile Isvigre Hukuku’nda Tiirk Hukuku’nda karsilasilmasi muhtemel olan
sorunlarin dniine gecilmistir. Benzer bir diizenlemenin Tiirk hukukunda yapilacak bir
reform ile Icra Iflas Kanunumuzda da 6ngoriilmesi gerektigi kanaatindeyiz.

74  Bundesgesetz iiber Schuldbetreibung und Konkurs (SchKG). Kanunun Almanca metni ile Fransizca, Italyanca ve Romansga
resmi terctimeleri i¢in bkz. <https://www.fedlex.admin.ch/eli/cc/11/529_488_529/de#fnbck-d8e12858> Erisim Tarihi:
17.02.2024.

75 Yildirim ve Deren-Yildirim (n 26) 403.

76  E. Onen, ‘Ihtiyati Haczin Kaldirilmas: Davast® (IIK. m. 265) (1980) 37 (1-4) Ankara Universitesi Hukuk Fakiiltesi Dergisi
270.

77 lisvigre’nin taraf oldugu Hukuki ve Ticari Konularda Mahkemelerin Milletleraras: Yetkisi ile Mahkeme Kararlarmin
Taninmasi ve Tenfizi Hakkinda Konvansiyon (Lugano Konvansiyonu) (OJ. L 339/3, 21.12.2007) Bkz. https://eur- lex.
europa.eu/legal-content/EN/ALL/?uri=CELEX%3A22007A1221%2803%?29.
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IV. Sonug¢

Tiirk hakimlerinin kars1 karsiya oldugu dosya yogunlugu ve kanun yollarina iliskin
diizenlemeler gozetildiginde, tenfiz davalarinin uzun stirdiigii bilinmektedir. Bu siire
zarfinda, tenfizi talep eden tarafin alacaginin teminat altina alinabilmesi amaciyla
bor¢lunun mallart iizerinde bazi gecici tedbirlerin alinmasi s6z konusu olabilmektedir.
Davalinin, mahkeme yargilamasi sonucunu pratikte anlamsiz kilacak sekilde, mal
ve alacaklarin1 kagirmasi riskini ortadan kaldirabilmek i¢in davaliya ait malvarlig
unsurlar1 {izerinde aliacak bir ihtiyati haciz karar1 biiyiik bir 6nem teskil eder.

Kanaatimizce, bir yabanct mahkeme kararinin Tiirkiye’de tenfizi davasi sirasinda
tenfize konu alacak hakkinda IIK m. 257/f.1 gercevesinde bir ihtiyati haciz karari
alinmas1 miimkiindiir. Tenfizi talep edilmis yabanci mahkeme karari ile varligi sabit
olan bir alacak, [TK’da ihtiyati hacze karar verilmesi i¢in aranan kosullar bakimindan
vadesi gelmis bir alacak gibi ele alinmalidir. Zira, yukarida da agiklandig {izere 11K
m. 258/f.1 uyarinca ihtiyati haciz karar1 verilebilmesi i¢in mahkemenin “alacagin
varligi hakkinda kanaat edinmis olmasi1” yeterlidir ve yaklasik ispat kistas1 uygulanir.
Bu bakimdan, ilgili yabanci mahkeme kararinin iceriginden alacagin varligi ve
miktari tespit edilebildigi; karar igeriginin alacagin varlig1 konusunda yaklasik ispat
kosulunu sagladig1 takdirde, ITK m. 257/f.1 ¢ergevesinde bir ihtiyati haciz karari
verilmesinin gerek hukuka gerek menfaatler dengesine uygun olacagi goriisiine
katilmaktayi1z.

Ihtiyati hacze itiraz halinde Istinaf Mahkemesi’nin verecegi karar kesin oldugu
icin Yargitay kararlarinda ihtiyati haczin icrasina iligkin bir degerlendirme mevcut
degildir. Ote yandan, Bélge Adliye Mahkemeleri’nin verdigi kararlar uyarimnca tenfiz
davalarinda ihtiyati haciz karar1 alinmasi ve ihtiyati haczin icras1 miimkiindiir. Durum
bu olmakla birlikte yukarida deginildigi iizere ihtiyati haciz kurumu, MOHUK m.
57/£.2 ve TIK m. 264/f.3 karsisinda islevsiz kalmaktadir. Zira, ihtiyati haciz tenfiz
davasinin sonuglanmasina kadar devam etse de tenfiz davasi sirasinda verilecek
hiikmiin mahkemece alacakliya tebliginden itibaren bir ay i¢inde alacakli ilaml1 takip
talebinde bulunmaya mecburdur (IIK m. 264/f.3). Aksi halde ihtiyati haciz hiikiimsiiz
kalir. Anilan hiikiimler ¢er¢evesinde, tenfizi talep edilmis yabanci mahkeme karart ile
varlig1 sabit olan bir alacak, 1{K’da ihtiyati hacze karar verilmesi i¢in aranan kosullar
bakimindan vadesi gelmis bir alacak gibi ele alinsa dahi ihtiyati haczi tamamlayan
merasimin uygulanmasi sorunlu hale gelmektedir. MOHUK m. 57/f.2 ve [iIK m. 264/f.3
diizenlemeleri birlikte degerlendirildiginde tenfiz davasi sirasinda verilen ihtiyati haciz
karari, esas hakkindaki heniiz kesinlesmemis kararin alacakliya tebliginden itibaren
bir ay sonra ortadan kalktigindan hakkin korumasiz kalma riski ortaya ¢ikmaktadir.
Yabancilik unsuru i¢eren davalar ve bu baglamda tenfiz davalari nazara alinmadan,
i¢ hukuka yonelik bir diizenleme barindiran IiK’nin ihtiyati hacze iliskin hiikiimleri,
tenfiz davasi kesinlesene dek davacinin aleyhine olacak sekilde taraflar arasindaki
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menfaatler dengesini bozmaktadir. Bu durum uygulamada alacaklinin haklarini
zedelemekte ve ihtiyati haciz kurumunu islevsiz hale getirmektedir.

Ihtiyati haciz kurumunun temel amaci, mahkeme karari ile elde edilecek olan hakkin
elde edilmesinin yargilama sirasinda veya oncesinde dnemli dl¢iide zorlagmasini ya
da tamamen imkansiz hale gelmesini 6nlemektir. Bu amag¢ ve uygulamadaki sorunlar
gozetilerek, kanaatimizce, alacaklinin mahkeme karari ile elde edecegi hakkin
tehlikeye girmemesi igin MOHUK ’a ihtiyati haczin tenfiz kararlarmin kesinlesmesine
gerek olmaksizin icra edilebilecegine dair bir diizenleme getirilmeli ve ihtiyati
haciz kararlarinin MOHUK m. 57/f.2 ve [IK m. 264/f.3 engeline takilmaksizin icra
edilebilmesinin 6nii agilmalidir. Ote yandan, tenfiz isteminin kabuliine dair kararin
istinaf incelemesinde kaldirilmasi veya temyiz incelemesi sonunda bozulmasi
ihtimalinde de ortaya ¢ikabilecek ihtiyati hacizle ilgili sorunlar gozetilerek Mehaz
Kanun m. 279 1s181nda tenfiz karar kesinlesinceye dek ihtiyati hacizde tamamlayici
merasim i¢in dngoriilen siirelerin islemeyecegine dair bir diizenlenme yapilmasi geregi
de dikkate alinmalidir.
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A Case Study on the Protection of Cultural Property Under the Law
of Armed Conflict: Russia-Ukraine War

Silahh Catismalar Hukukunda Kiiltiirel Varliklarin Korunmasina Dair Vaka incelemesi:
Rusya Ukrayna Savasi

Firdes Seyda Kahraman™

Abstract

This study provides a comprehensive examination of impacts and repercussions of Russian-Ukranian war on the protection
of cultural property under international humanitarian law. In this regard, the study first analyzes the significance of cultural
property prior to outlining how states identify these properties. Thereafter, it evaluates the role and enforceability of the
1949 Geneva Convention IV on the Protection of Civilian Persons in Times of War, which governs the protection of cultural
property in international humanitarian law. Since the 1949 Geneva Convention |V classifies cultural properties as civilian
objects, they are therefore entitled to the protective regime offered by the Convention—not as cultural properties, but as
civilian objects. Following that, the applicability of the 1977 Additional Protocol I's regime for protecting cultural property
to the Russian-Ukranian war in the context of an international armed conflict is also discussed herein. The underlying
reason is that the 1954 Hague Convention is the first in international law to provide exclusive protection for cultural
property. The principle of military necessity is included as an exception in the 1954 Hague Convention and constitutes
the weakness of the Convention. By addressing this exception, it was concluded that Russia damaged and destroyed the
cultural property of Ukraine in violation of the requirements of the principle of military necessity. Last but not least, the
1999 Second Protocol to the 1954 Hague Convention has undergone an examination herein with a focus on settling issues
with the Convention’s military necessity exception.

Keywords
Cultural property, International humanitarian law, Protection, Safeguarding, Russian-Ukraine War, International armed conflict

Oz

Bu galismada uluslararasi insancil hukukta Rusya-Ukrayna savasi sirasinda kaltirel varliklarin korunmasi incelenmistir.
Calismada bu bakimdan éncelikle kilturel varliklarin dnemi ortaya koyulmakta olup, ardindan devletler tarafindan klturel
varliklarin nasil saptandigina deginilmektedir. Daha sonra uluslararasi insancil hukukta kulttrel varliklarin korunmasina
iliskin oncelikle 1949 Cenevre Sézlesmeleri’nden Sivillerin Korunmasi konusunun diizenlendigi IV. Cenevre Sozlesmesi
ele alinmigtir. Kultarel varliklarin 1949 IV. Cenevre Soézlesmesi kapsaminda sivil varliklar olarak kabul edilmeleri nedeniyle
Sozlesme’nin tanidigl koruma rejiminde kiltirel varlklar olarak degil sivil varliklar olarak yararlandiklari belirtiimektedir.
Ardindan Rusya-Ukrayna savasinin uluslararasi bir silahli gatisma olmasi nedeniyle 1977 tarihli | No.lu Ek Protokol’de
kalttrel varliklar bakimindan 6ngériilen koruma rejimine deginilmistir. Askeri gereklilik ilkesine 1954 Lahey S6zlesmesi’'nde
bir istisna olarak yer verilmis olup Sézlesme’nin zayif yonlnu olusturmaktadir. S6z konusu istisna ele alinarak Rusya’nin
askeri gereklilik ilkesinin gerekliliklerine aykiri sekilde Ukrayna’nin kiiltiirel varliklarina zarar verdigi ve yok ettigi sonucuna
variimistir. Son olarak, 1954 Lahey Sézlesmesi’'nin 1999 tarihli ikinci Protokolii, Sézlesme’nin askeri gereklilik istisnasi ile
ilgili sorunlarin ¢6ziimine odaklanan bir incelemeye tabi tutulmustur.
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Introduction

On February 24, 2022, the Russian Federation launched an armed attack against
Ukraine in violation of the prohibition on the use of force in Article 2, paragraph 4 of
the United Nations Charter'. Breach of Article 2/4 by any means and on any grounds,
constitutes an act of aggression.? The attack launched by the Russian Federation was
not only a response but also a consequence of the escalation of tensions with Ukraine,
which began in 2014 with the annexation of Crimea and was further aggravated owing
to ensuring political issues and unrest in the Donbas. Even if this armed conflict
between Russia and Ukraine had begun before 2022, it was not anticipated to escalate
into a land war comparable in scale to the Second World War. The Russian Federation
attempted to justify its invasion of Ukraine on moral and cultural grounds.? Despite the
fact that Ukraine has been independent since 1991, the Russian Federation contends
that it is an integral component of Russian history, culture, and spirituality*, and further
maintains that Russians and Ukrainians constitute a single and unified Russian people
without any separate identity, and that unity must be restored. Due to the justifications
stated by the Russian Federation, Ukraine’s numerous cultural properties have become
unwelcome objects, thus leading to the risk of perceiving cultural properties as an
object of aggression.

During any armed conflict, destroying the enemy’s military and critical
infrastructure, as well as its memory and identity is the primary goal. Thus, religious
buildings, monuments, museums, archacological sites, and libraries that qualify and
are considered part of a country’s cultural property are targeted for destruction. After
more than a year since the war waged between the Russian Federation and Ukraine,
some of Ukraine’s cultural properties have been partially or completely destroyed
in the military attacks of the Russian Federation. Many civil and cultural properties,
including monuments, buildings, theatres, houses of worship, libraries, and schools,
have been destroyed.’ Ongoing indiscriminate attacks by the Russian Federation have
damaged Ukraine’s cultural heritage beyond repair.

As a matter of fact, cultural properties as well as civilians exposed to an armed
conflict benefit from international protection. International law strictly prohibits
both the destruction of cultural property and the killing of civilians. In this study,
the Russian Federation’s assaults, looting, and annihilating actions, among others

1 United Nations Charter (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI <https://www.un.org/en/
about-us/un-charter/full-text> accessed September 12, 2023.

2 Ali Osman Karaoglu, ‘Libya’ya Askeri Miidahale ve Uluslararasi Hukukta Yeniden Insa Sorumlulugu’ (2019) 6(1) IMUHFD
199, 203-204.

3 Magdalena Psikowska-Schnass, ‘Russia’s War on Ukraine’s Cultural Heritage’ (EPRC, 22 April 2022) accessed 1 June
2023.

4 Tom Seymour and Sophia Kishkovsky ‘Is Ukraine’s Cultural Heritage Under Coordinated Attack?’ (The Art Newspaper,
10 June 2022) accessed 15 May 2023.

5 ‘Targeted Destruction of Ukraine’s Culture Must Stop: UN Experts’ (UNHROHC, 22 February 2023) accessed 7 March
2023.
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targeting Ukraine’s cultural properties directly or indirectly are examined considering
international law. The objective of this study is to determine whether the Russian
Federation acts against Ukrainian cultural property that violates international law.
The principles of international humanitarian law are examined in order to fulfil this
purpose. This study examines the provisions for protecting cultural property, the
situations leading up to the violation, and the particular Russian Federation actions
that were prohibited. Following the primary brief discussion on the definition and
significance of cultural property, comprehensive evaluation of the protection of
cultural properties in Ukraine is conducted in accordance with the 1949 Convention
(IV) Relative to the Protection of Civilian Persons in Time of War (1949 Geneva
Convention IV)?, the 1977 Protocol Additional to the 1949 Geneva Conventions on
the Protection of Victims of International Armed Conflicts (1977 Additional Protocol
I)’, the 1954 Hague Convention for the Protection of Cultural Property in the Event
of Armed Conflict (1954 Hague Convention)® and the Second Protocol to the Hague
Convention of 1954 for the Protection of Cultural Property in the Event of Armed
Conflict (1999 Second Protocol).’

I. Framework for Conceptualising Cultural Property

A. Importance of Cultural Property

Culture plays a crucial role in determining the national identity and social memory
of a society. Any attempt to destroy of culture undermines the basis of national identity
and the sense of belonging to a specific nation.!” It is indeed impossible to separate
a people’s cultural heritage from the people themselves and their rights. The human
rights perspective requires that the rights of people with regard to their cultural
heritage be taken into consideration. The right of everyone to participate in cultural life
intrinsically serves as the legal foundation for the right to enjoy cultural heritage, which
is enshrined as a component of international human rights law. The Human Rights
Council declared in its September 2016 Resolution'! 33/20 on Cultural Rights and

6 1949 Convention (IV) Relative to the Protection of Civilian Persons in Time of War (adopted 12 August 1949, entered into
force 21 October 1950) 75 UNTS 287 <https://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-1-973-
English.pdf> accessed March 19, 2024.

7 Protocol Additional to the Geneva Conventions of 12 August 1949 Relating to the Protection of Victims of International
Armed Conflicts (adopted 08 June 1977, entered into force 07 December 1978) 1125 UNTS 609 https://ihl-databases.icrc.
org/assets/treaties/475-AP-1I-EN.pdf accessed March 19, 2024.

8  Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict (adopted 14 May 1954, entered
into force 7 August 1956 ) 249 UNTS 216 https://www.unesco.org/en/legal-affairs/convention-protection-cultural-property-
event-armed-conflict-regulations-execution-convention accessed 19 March 2024.

9  Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed Conflict
(adopted 26 March 1999, entered into force 9 March 2004) 2253 UNTS 172 https://www.unesco.org/en/legal-affairs/
second-protocol-hague-convention-1954-protection-cultural-property-event-armed-conflict accessed 19 March 2024.

10 Alla Kravchenko, Iryna Kyzymenko, Nataliia Husieva and Olena Krasilnikova, ‘Crime Against Memory or Cultural
Genocide? On The Destruction of The Cultural Heritage of Ukraine During Russian Aggression in The XXI Century’
(2022) 10(2) EJTS 206, 209.

11 Cultural Rights and The Protection of Cultural Heritage Human Rights Council, A/HRC/RES/33/20, (2016).
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the Protection of Cultural Heritage that the destruction or damage to cultural heritage
can have a detrimental and irreversible impact on the enjoyment of cultural rights.'?

Cultural property includes not only stones, buildings, pottery, and objects, but,
also identity and dignity."® Societies cherish and preserve their culture by building
monuments, establishing museums, and maintaining historical structures.'* Cultural
property is a source of community prosperity, and its destruction endangers peace."
According to the United Nations Educational, Scientific, and Cultural Organization
(UNESCO), access to historical sites and monuments is a critical component of a
sense of belonging.'®

Culture is frequently a deliberate target in armed conflicts, and belligerents are
aware that eliminating cultural traces and remnants of the past amounts to erasing
people’s memories and causes long-term harm to people’s identities.!” Urban areas
are at the frontline of contemporary conflicts, thereby resulting in direct or indirect
inevitable damage to cultural property. Furthermore, deliberate targeting of cultural
property permanently undermines the foundations of society and intensifies social
fragmentation.'® The Director-General of UNESCO stated that Ukraine’s cultural
heritage should be preserved “as a testimony of the past but also as a catalyst for peace
and cohesion for the future, which the international community has a duty to protect
and preserve”."” The cultural heritage of Ukraine is an integral part of world culture.

Since 1999, the nature and impact of armed conflict on cultural property have
altered, with an increase in non-international armed conflicts. After the Second World
War, it was believed that belligerents in armed conflicts would no longer intentionally
destroy cultural heritage. Therefore, the destruction of cultural property during the
conflicts in Yugoslavia exerted a significant impact on the international community.?
Another incident that had an impact on the world community was the Russian
Federation’s invasion of Ukraine in 2022, which put into doubt the validity of the

12 Bennoune K, ‘The Human Rights Based Approach to The Protection of Cultural Heritage’in International Conference on
the 20th Anniversary of the 1999 Second Protocol of the 1954 Hague Convention: Protecting Cultural Property Conferance
Proceedings, Protecting Cultural Property’ (UNESCO 2020) 23.

13 Michael Moller, Opening Speech in International Conference on the 20th Anniversary of the 1999 Second Protocol of the
1954 Hague Convention, Protecting Cultural Property: Protecting Cultural Property Conferance Proceedings (UNESCO
2020) 20.

14 Ayesha Jawad and Maira Bokhari, ‘Measuring the Protection of Cultural Property Under International Humanitarian Laws:
Analysis of Russia-Ukraine Conflict’ (2022) 4(3) JLSS 469, 471.

15 Meoller (n 13) 19.
16  ‘Cultural Heritage: 7 Successes of UNESCO’s Preservation Work’ (UNESCO, 2023) accessed 22 June 2023.

17 “Creating Our Future: Creativity and Cultural Heritage as Strategic Resources for a Diverse and Democratic Europe’
Declaration on The Russian Federation’s Aggression Against Ukraine” (Council of Europe Conference of Ministers of
Culture, 31 March 2022) accessed 5 June 2023.

18 International Conference on the 20th Anniversary of the 1999 Second Protocol of the 1954 Hague Convention, Protecting
Cultural Property: Protecting Cultural Property Conferance Proceedings (UNESCO 2020) 79.

19 ‘UNESCO Statement’ (UNESCO, 8 March 2022) accessed 12 September 2023.
20 “When Cultural Heritage Becomes Collateral Damage in War’ (Swissinfo, 15 April 2022) accessed 5 June 2023.
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assertions that land warfare had ceased. In an armed conflict, what remains constant
is the eradication of identity and consequently of culture and cultural heritage. This
results in the destruction of historical buildings, theatres, places of worship, museums,
museum collections, and other structures.?! Do all historical structures, houses of
worship, and museums count as cultural property? Thr right answer to this question
is strongly and inextricably linked to defining cultural property and determining the
properties of the definition.

B. Definition of Cultural Property

Cultural properties were damaged or destroyed during the Second World War,
mainly in Europe and other regions of the world. Despite the global disagreement
over what constitutes cultural property, historians and jurists agree on the significance
of cultural property protection in times of war.?> The enormous destruction of cultural
properties during the Second World War eventually paved the way for substantial
improvements in international law on protection and preservation. The Hague
Convention for the Protection of Cultural Property in the Event of Armed Conflict
(1954 Hague Convention), adopted in 1954, was the first international convention
regulating the global protection of cultural property.

According to Article 1 of the 1954 Hague Convention, “cultural property” is defined
as follows:

“For the purposes of the present Convention, the term ‘cultural property’ shall cover,
irrespective of origin or ownership: (a) movable or immovable property of great importance
to the cultural heritage of every people, such as monuments of architecture, art or history,
whether religious or secular,; archaeological sites; groups of buildings which, as a whole, are
of historical or artistic interest; works of art; manuscripts, books and other objects of artistic,
historical or archaeological interest; as well as scientific collections and important collections
of books or archives or of reproductions of the property defined above, (b) buildings whose
main and effective purpose is to preserve or exhibit the movable cultural property defined in
sub-paragraph (a) such as museums, large libraries and depositories of archives, and refuges
intended to shelter, in the event of armed conflict, the movable cultural property defined in
sub-paragraph (a); (c) centers containing a large amount of cultural property as defined in
sub-paragraphs (a) and (b), to be known as “centers containing monuments’”.*

When this study examines the concept of cultural property, the above-mentioned
definition is considered in all aspects. A State Party to the 1954 Hague Convention
determines and identifies items of its own cultural property among any movable or
immovable objects that are deemed “of great importance for the cultural heritage of

21 Nout van Woudenberg, 1999 — 2019: New Security Threats for Cultural Property in International Conference on the
20th Anniversary of the 1999 Second Protocol of the 1954 Hague Convention: Protecting Cultural Property Conferance
Proceedings, Protecting Cultural Property (UNESCO 2020) 111.

22 Jawadetal. (n 14) 471.
23 1954 Hague Convention, Article 1.
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every people.” The Convention broadens the concept of cultural property to include
“movable and immovable properties deemed of great importance to each people’s
cultural heritage.”** Accordingly, the term “cultural property” does not only refer to
the places listed on the World Heritage List* but, also to a variety of both moveable
and immovable properties, as prescribed in the Convention. In the event of an armed
conflict, it is impractical to safeguard every religious, artistic, scientific, or charitable
structure, historical landmark, or work of art. A higher level of protection can only
be enforceable under a convention with a restricted and narrow scope of application.
Therefore, a more selective approach to the protection of cultural property was adopted
in the 1954 Hague Convention’s definition of cultural property.*

Since states have the exclusive authority to determine and decide on their
cultural property, national laws are naturally bound to vary on what constitutes and
qualifies as cultural property. Whether a state recognizes a specific property as being
of considerable significance for its cultural heritage or not can be determined by
consulting the concerned state’s national cultural heritage registry or comparable local
legal or administrative inventory.”’ In this respect, it can be legitimately asserted that
the cultural property in Ukraine protected by the 1954 Hague Convention includes
far more monuments and sites than the seven UNESCO World Heritage Sites.”® The
Ministry of Culture and Information Policy of Ukraine identifies the objects of the
cultural heritage of Ukraine in the “List of Monuments of Cultural Heritage of National
Importance Entered in the State Register of Immovable Monuments of Ukraine” in a
separate designed manner for every region.?® There is no doubt that the sites included
on the lists fall under the conceptual definition of cultural property as solely the state
holds the authority to determine whether a site or object qualifies as cultural property
or not.** Both UNESCO and the Ministry of Foreign Affairs of Ukraine confirm
that cultural property has been destroyed as a result of Russia’s armed conflict with
Ukraine. As of June 12, 2023, there remain 259 cultural sites, including 112 religious
structures, 22 museums, 93 historical buildings, 19 monuments, 12 libraries, and one
archive, which should be protected under Article 1 of the 1954 Hague Convention.
However, the actual quantity of damaged cultural properties is likely to exceed the total

24 Tiberiu Horea Moldovan, ‘The Russian Invasion in Ukraine and Cultural Heritage Protection’ (2022) 9(2) JAHA 231, 235.

25 Roger O’Keefe, Camille Péron, Tofig Musayev and Gianluca Ferrari, Protection of Cultural Property: Military Manual,
(UNESCO 2016) accessed 22 June 2023.

26 Roger O’Keefe, The Protection of Cultural Property in Armed Conflict (Cambridge 2006) 101.

27 O’Keefe et al. (n 25) 14.

28 Evelien Campfens and Kateryna Busol, ‘Protecting Cultural Heritage from Armed Conflicts in Ukraine and Beyond’ (EP,
2023) accessed 15 May 2023.

29  According to the List, a total of 1345 immovable cultural properties are registered in 24 regions (oblasts), 2 cities, and 1
autonomous republic, ‘[lepenik mam’sTOK KyIbTypHOI CIIQAIINHN HAIIIOHAILHOTO 3HA4YEHHS, 3aHeCeHUX /10 JlepkaBHOrO
peectpy Hepyxomux mam’stok Ykpainu® (The Ministry of Culture and Information Policy of Ukraine) accessed 10 April
2023.

30 Firdes Seyda Tiirkay Kahraman, Kiiltiirel Varlik Kavrami ve Uluslararas: Hukukta Kiiltiirel Varliklarin Korunmasi:
Karabag’a Dair Bir Inceleme in Ali Samir Merdan (eds), 2020 Karabag Savasi ilhan Aliyev: Karabag Azerbaycan’dir!
(Nobel 2022) 478.
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number of those sites.*! Up until June 2023, according to the Ministry of Culture and
Information Policy of Ukraine; 63 museums, 305 religious structures, 569 historical
buildings, and a significant number of artifacts, were destroyed or damaged. It is worth
noting that there are significant conventions in international law that regulate the
safeguarding of cultural property during an armed conflict, such as the 1949 Geneva
Conventions and its 1977 Additional Protocol I, and the 1954 Convention for the
Protection of Cultural Property in the Event of Armed Conflict, and its 1999 Second
Protocol. When the protection of cultural property among the Russian-Ukranian war
is concerned, the conventions mentioned above must be examined.

I1. Protection of Cultural Property in the Law of Armed Conflict

A. 1949 Geneva Conventions

Every conflict bears its own characteristics, but cultural heritage is constantly at
risk in most cases and frequently targeted in hostilities. Deliberate destruction of
cultural heritage is not a new feature of warfare. Among the historic sites that have
been severely devastated in conflict zones are the archaeological ruins of Palmyra
in Syria and Nimrud in Iraq. Such targeting has similarly led to the destruction and
pillage of cultural properties in various countries, such as the Balkans, Afghanistan,
Ethiopia, Libya, Mali, Nagorno-Karabakh, Yemen, and Nigeria, during armed conflict.*
After the Second World War, the scale of institutionalization grew considerably* and
efforts to restrain the authority of governments for the benefit of individuals gained
recognition, especially in subjects, most notably human rights and humanitarian law.*
The 1949 Geneva Conventions and 1977 Additional Protocols provide international
regulations for the humane treatment of prisoners of war®® and, the wounded and sick
during armed conflict®, as well as for the protection of civilians in war zones*’” and
for, the protection of civilian property.’® Attacks on civilians who do not take part in

31 ‘Targeted Destruction of Ukraine’s Culture Must Stop: UN Experts’ (n 5).

32 Protection of Cultural Heritage in Armed Conflicts, European Parliament, Briefing (EP March 2016) accessed 7 March
2023.

33 Mehmet Emin Biiyiik, ‘Machiavelli’den Grotius’e Egemenlik Kuraminin ve Modern Devletler Hukukunun Geligimi’ (2022)
80(1) IHM 55.

34 International Legal Protection of Human Rights in Armed Conflict (UNHR 2011) 14,72 <https://www.ohchr.org/sites/
default/files/Documents/Publications/HR_in_armed_conflict.pdf> accessed March 19, 2024.

35 Articles 13, 14, Convention (IIT) Relative to the Treatment of Prisoners of War (adopted 12 August 1949, entered into force
21 October 1950) 75 UNTS 972 <https://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-1-972-English.
pdf> accessed March 20, 2024.

36 Article 12, Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field
(adopted 18 August 1949, antered into force 21 October 1950) 75 UNTS 970 <https://treaties.un.org/doc/Publication/UNTS/
Volume%2075/volume-75-1-970-English.pdf> accessed March 20, 2024.

37 1949 Geneva Convention IV, Articles 13, 32, 27 and 47.
38 1949 Geneva Convention IV, Article 53.

127


https://www.ohchr.org/sites/default/files/Documents/Publications/HR_in_armed_conflict.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/HR_in_armed_conflict.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-972-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-972-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-970-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-970-English.pdf

Public and Private International Law Bulletin

an armed conflict®®, as well as attacks on civilian property* are prohibited activities.
Armed conflicts are classified as international or non-international under international
humanitarian law.*! The resort to armed force with two or more states constitutes an
international armed conflict.*?

The fundamental general principles® of international humanitarian law include
distinction,* proportionality*, and precaution®. In other words, in all armed conflicts,
an attack must be directed against a legitimate military objective (the principle of
distinction), not violate the concept of proportionality, and follow the principle of
precaution at the time of the attack.*’ An attack should be canceled or suspended if it
indicates that it would violate the principles of distinction or proportionality.*® Treaties,
customs, and general principles of law provide the foundation for these principles
rather than a separate source of international law.*

39 1977 Additional Protocol I, Articles 11, 48, 51. For further information Yiicel Acer, ‘Ermenistan’in Savas Suglar1 Uluslararasi
Hukuk ve Ermenistan’in Karabag’a Dair Askeri Faaliyetleri’ (SETA, 2020) accessed 23 March 2024.

40 Additional Protocol I, Articles 52 and 53.

41 Conflicts “not of an international character” are defined under article 3 Common to the Geneva Conventions, Convention
(I1) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (adopted 12
August 1949, entered into force 21 October 1950) 75 UNTS 971 <https://treaties.un.org/doc/Publication/UNTS/Volume%20
75/volume-75-1-971-English.pdf> accessed March 20, 2024; Convention (IIT) Relative to the Treatment of Prisoners of War
(n 36).

42 Article 2 common to the 1949 geneva Conevtions. For further information Roger O’Keefe, The Application of the Second
Protocol to Non-International Armed Conflicts in International Conference on the 20th Anniversary of the 1999 Second
Protocol of the 1954 Hague Convention, Protecting Cultural Property: Protecting Cultural Property Conferance Proceedings
(UNESCO 2020) 40.

43 In the doctrine, the basic general principles of international humanitarian law include distinction, proportionality,
proportionality as well as humanity, necessity, prohibition of unnecessary suffering, and the independence of jus in bello
from jus ad bellum, ‘Handbook on International Rules Governing Military Operations’ (ICRC 2013) 53; Marco S, Antonie
B AND Anne Q, ‘How Does Law Protect in War?’, (3rd edn, ICRC 1999)10-14; Nils Melzer, ‘International Humanitarian
Law’ (ICRC 2019) 17; The Handbook of International Humanitarian Law, Ed.Dieter Fleck (Oxford 2008) 35-37; The
Handbook of International Law of Military Operations, Eds. Terry Gill and Dieter Fleck, 2nd Ed. (Oxford 2015) 36.

44 Parties in conflict must distinguish between civilians and military objectives that are directly engaged in hostilities and
between civilians and civilian objects. Attacks against military objectives are permitted, but it is prohibited to attack civilians
or civilian property, Jann K. Kleffner, ‘Kleffner J K, ‘Human Rights and International Humanitarina Law’, in Terry Gill,
Dieter Fleck (eds), The Handbook of International Law of Military Operations (2nd edn, Oxford 2015).36; Melzer, (n 44)
18; Nils Melzer, The Principle of Distinction Between Civilians and Combatants, in Andrew Clapham and Paola Gaeta
(eds), The Oxford Handbook of International Law in Armed Conflict (Oxford 2014) 382.

45 The principle of proportionality prohibits attacks, even when directed against a military objective, that “may be expected to
cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would
be excessive in relation to the concrete and direct military advantage anticipated.” 1f a military target is targeted and the
principle of proportionality is respected, precautionary measures should also be taken to protect civilians or civilian objects
from the effects of the attack, Sassoli et al (n 44) 9; Gill T D, ‘Legal Basis of the Right of Self-Defence Under the UN Charter
and Under Customary International Law’in Terry Gill, Dieter Fleck (eds), The Handbook of International Law of Military
Operations (2nd edn, Oxford 2015) 223.

46  In the choice of means and methods of warfare, all possible precautions should be taken with a view to avoiding or minimising
incidental harm to civilians and civilian objects, Handbook of International Rules Governing Military Operations (n 44)
149; Nils Melzer and Gloria Gaggioli Gasteyger, ‘Conceptual Distinction and Overlaps between Law Enforcement and the
Conduct of Hostilities’, Gill et al. (n 44) 78.

47 Handbook on International Rules Governing Military Operations (n 44) 145; Melzer (n 44) 18.
48 Handbook on International Rules Governing Military Operations (n 44) 150.
49  Sassoli et al (n 45) 10.
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The obligations to determine proportionality and to minimize damage to civilians
and civilian property during an attack remain in effect.”® The prohibition of excessive
damage, inherent in the prohibition of indiscriminate attack, compels belligerents to
relate the military advantage expected from an attack to potential civilian casualties.
However, an attack may be justified if the anticipated military advantage is tactically
or strategically significant to justify the collateral damage. The requirements for the
balancing act remain vague, providing considerable flexibility in the assessment of
potential outcomes.”!

The 1949 Geneva Convention IV regulates the treaty-based protection of civilian
objects and items of cultural property defined as civilian objects during armed
conflicts.> This provision is interpreted quite broadly, and the prohibition covers the
destruction of all property (real or personal), whether private property of protected
persons or State property.” Under the principle of distinction, a fundamental rule of
international humanitarian law, attacks can only be directed against military targets;
therefore, in principle, all civilian objects are entitled to protection during hostilities.>

The Russian Federation and Ukraine are the State Parties to the 1949 Geneva
Conventions. The provisions thereof are binding on both parties. Nevertheless,
numerous indiscriminate attacks on civilians, as well as the destruction and damage
of civilian property, have been confirmed by the Ministry of Culture of Ukraine
since the outset of the conflict. The distinction of civilian buildings and monuments
during indiscriminate attacks violates the distinction and proportionality norms, which
are the fundamental principles of international humanitarian law. Compared ewith
the likelihood of civilian casualties and anticipated direct military advantages to be
gained through Russian assaults, excessive and extensive damage has been inflicted on
civilian objects in Ukraine. The Russian armed forces, for instance, might arbitrarily
use any place or location registered, by Ukraine as a cultural property as, a target
for an armament or training facility. It is strictly prohibited to attack civilian objects
that are not being used for hostile acts or military purposes.*® Such destruction and
appropriation must be extensive to qualify as a grave breach.”” In the Karadzic case the
bombardment of Sarajevo on May 28-29, 1992 and June 5-8, 1992 was indiscriminate

50 Melzer N, ‘Targeted Killings in Operational Law Perspective’, in Terry Gill, Dieter Fleck (eds), The Handbook of
International Law of Military Operations (2nd edn, Oxford 2015) 301.

51 Fleck (n44) 198.
52 1949 Geneva Convention IV, Article 53.

53 Commentary of the Article 53, Commentary of 1958 to the 1949 Convention (IV) Relative to the Protection of Civilian
Persons in Time of War <https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-53/commentary/1958?active Tab=u
ndefined> accessed March 19, 2024.

54  Kristin Hausler, ‘How Does International Law Protect Ukrainian Cultural Heritage in War? Is It Protected Differently Than
Other Civilian Objects?” (BIICL, 2022) accessed 5 June 2023.

55 Ministry of Culture and Information Policy of Ukraine (n 32).
56 1949 Geneva Convention IV, Article 147.
57 Commentary of the Article 147 (n 53).
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and disproportionate.®® The Trial Chamber found that the Planned Events took place “in
a purely urban setting where large concentrations of civilians and civilian buildings
were closely intermingled with a number of military targets and that the SRK shelling
targeted entire civilian neighbourhoods of Sarajevo, without differentiating between
civilian and military targets”.>® As stated in the same judgement, no further finding
of disproportionality is required where the assaults are directed against civilians and
the shelling is indiscriminate.®® In the Dordevic Case, the The International Criminal
Tribunal for the Former Yugoslavia (ICTY) evaluated evidence that Serbian soldiers
used force against Kosovo Albanian towns and villages, destroying religious and
culturally significant property. The Tribunal sought evidence that the attacks were
proportionate or militarily necessary.®!

Parties in conflict must show mutual respect for each other’s cultural property. Such
respect absolutely requires additional precautions to avoid causing any damage to
cultural property. Attacks on cultural property might be carried out only when justified
by the principle of military necessity. Article 147 of the 1949 Geneva Convention IV
prohibits the destruction and appropriation of cultural property during armed conflict
unless justified by military necessity. Such action would be a grave breach of the
Geneva Conventions.®? Baghdassarian asserts that the 1949 Geneva Convention IV
protects civilian objects such as churches, sites, monuments, and museums regardless
of whether they are military targets or not.®* Attacks on civilian objects cannot be
justified on the grounds of military necessity due to the fact that they provide no
military advantage and cause harm to civilians. An example of this is the destruction
of the Old Town in Dubrovnik. In the Strugar case, the Trial Chamber defined the
offence of destruction not justified by military necessity as follows: “(a) destruction or
damage of property on a large scale; (b) the destruction or damage was not justified by
military necessity, and (c) the perpetrator acted with the intent to destroy or damage
the property or in the knowledge that such destruction or damage was a probable
consequence of his acts.”* The ICTY found evidence of indiscriminate rocket fire in
the Old City, which was listed on the World Heritage List in 1979.% The Trial Chamber
concluded that this bombardment was intentional, did not target Croatian military
facilities, and seriously damaged Old Town. This shelling constituted an attack on
both civilians and civilian objects, and resulted in destruction of cultural property

58 Commentary of the Article 147 (n 53).
59  Prosecutor v Karadzic (Judgement) RMCT-MICT-13-55-A (20 March 2019) 477.
60 Karadzic (n 59) 506.

61  Prosecutor v Dordevic (Public Judgement) ICTY-IT-05-87/1-T (23 February 2011) 2055 https://www.icty.org/x/cases/
djordjevic/tjug/en/110223_djordjevic_judgt en.pdf accessed May 16, 2024.

62 1949 Geneva Convention IV, Article 147.

63 Anoush Baghdassarian, ‘The History Behind the Violence in Nagorno-Karabakh’ (Lawfare, 19 October 2020) accessed 22
June 2023.

64 Prosecutor v Strugar (Judgement) ICTY-IT-01-42-A (17 July 2008) 326.
65  Strugar (n 64) 273.
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not justified by military necessity.®® The Trial Chamber held that a perpetrator must
act with a direct intention to damage or destroy the property.®” Comparably, the Jokic
judgement specifies several offences committed by soldiers, such as the violation of
duty to limit their operations to military targets, the inability to distinguish between
civilian and military targets, the attack of protected objects®, destruction not justified
by military necessity, and a prohibition on unlawful attacks on civilian targets.®

According to UNESCO reports in June 2023, 112 religious buildings were damaged
or destroyed, whereas the Ministry of Culture of Ukraine reported that 305 religious
buildings were damaged or destroyed. Unless otherwise proved, these figures indicate
of the fact that the Russian Federation has violated Article 147 of the 1949 Geneva
Convention IV by destroying and damaging religious buildings without any grounded
military necessity.

A treaty provision also becomes binding on a non-party state only if that rule has
become part of customary international law. The International Committee of the Red
Cross has compiled a collection of customary international humanitarian law rules.
According to customary international humanitarian law, it is an obligation to take
special care and precautions to avoid damage, unless rendered an absolute necessity
for military purposes.”® As a result, even if the Russian Federation withdraws from
the 1949 Geneva Conventions in the future, it will be in open violation of customary
international law when it damages cultural property without compelling military
necessity. Although the 1949 Geneva Conventions fail to lay down specifically
designed provisions for the protection of cultural property, the 1977 Additional
Protocol I includes a special provision for cultural property protection.

B. 1977 Additional Protocol I

While the 1949 Geneva Conventions do not contain a specific provision on cultural
property, Article 52 of the 1977 Additional Protocol I provides that civilian property
shall not be the target of any attacks or reprisals.”! According to Article 52, it is a
general principle that when a civilian object is used for military purposes, it becomes
a military target, thereby becoming vulnerable to attacks or reprisals.” It is stated
in the same article that any object, cultural or non-cultural, can be targeted only if

66  Strugar (n 64) 3.

67  Strugar (n 64) 278.

68  Prosecutor v Jokic (Sentencing Judgement) ICTY-IT-01-42/1-S (18 March 2004) 42.
69  Jokic (n 68) 45.

70  Under paragraph b of Rule 38 and Rule 39, it is strictly forbidden to attack properties of significant importance unless it
is absolutely necessary for military purposes, Jean Marie Henckaerts and Louise Doswald Beck, ‘Customary International
Humanitarian Law:Rule 38 (ICRC, 2005) accessed 12 September 2023.

71  Additional Protocol I, Article 52 (1).
72 Additional Protocol I, Article 52 (2).
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it is a legitimate military target. Military objectives are restricted to such objects
that, regardless of their nature, location, purpose, or use, effectively contribute to
military operations and whose neutralization or destruction would provide a definite
military advantage under the current circumstances. In other words, a civilian object,
including cultural property, may become a legitimate military objective if its nature,
location, purpose, or use effectively contributes to military operations and its capture,
neutralization or destruction yields a definite military advantage.” This definition of
a military target was also used in the Karadzic case. According to the Decision, the
commonly accepted definition of military objectives is regulated in this provision.™
In the Strugar case, the fact that the cultural property has not been used for military
purposes is a factor indicating that it does not make an effective contribution to military
operations. However, the destruction of a military target does not necessarily constitute
a military advantage.” Similarly, in the Al-Mahdi case of the International Criminal
Court, all the sites were dedicated to religious and historical monuments and were
not military targets. With the exception of one Mausoleum, all buildings are listed as
UNESCO World Heritage Sites and have the status of protected areas.”

Article 53 states that, without prejudice to the provisions of the 1954 Hague
Convention, “historic monuments, works of art, or places of worship which constitute
the cultural or spiritual heritage of peoples” may not be used to support military
efforts as barracks or as a part of defense mission, or made the target of hostile acts or
reprisals.”” Attacks on historical monuments, works of art, or places of worship could
constitute grave breaches. The obligation regulated by the 1977 Second Protocol is
also stricter than that required by the 1954 Hague Convention, as it does not allow for
any derogation, even “where military necessity imperatively requires such a waiver.””
Even the States that have not ratified the Additional Protocols have not objected to
the applicability of this principle, which stipulates protection of cultural property in
the event of international armed conflicts.” According to Article 85, paragraph 4,
sub-paragraph d of the Protocol, “making the clearly-recognized historic monuments,

73 “A closer look at the various criteria used reveals that the first refers to objects which, by their nature, make an effective
contribution to military action... The second criterion is concerned with the location of objects. Clearly, there are objects
which by their nature have no military function but which, by virtue of their location, make an effective contribution to
military action. This may be, for example, a bridge or other construction. The criterion of purpose is concerned with
the intended future use of an object, while that of use is concerned with its present function. Most civilian objects can
become useful objects to the armed forces. Thus, for example, a school or a hotel is a civilian object, but if they are used to
accommodate troops or headquarters staff, they become military objectives”, Commentary of Article 52 (2), ‘Commentary
on the Additional Protocols to the Geneva Conventions’ (ICRC 1987) 636 accessed March 21, 2024.

74 Karadzic (n 59) 488.

75 Strugar (n 64) 330.

76  Prosecutor v Al Mahdi (Judgement and Sentence) ICC-01/12-01/15 (27 September 2016) 39.
77 1977 Additional Protocol I, Article 53 (a).

78 Commentary of Article 5 (a) (n 73) 647-648.

79 Fausto Pocar, Cultural Property and Military Necessity Under The 1999 Second Protocol in International Conference on
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works of art or places of worship, which constitute the cultural and spiritual heritage
of the peoples and to which special protection has been given by special arrangement,
for example, within the framework of a competent international organization, the
object of attack, causing, as a result, extensive destruction thereof... and when
such historic monuments, works of art and places of worship are not located in the
immediate proximity of military objectives” constitutes a grave breach of international
humanitarian law.*

Russia and Ukraine have an obligation to comply with the conventions regulating
the law of war to which they are parties, as well as the provisions thereof that have
become norms of customary international law. Both States were parties to the 1977
Additional Protocol I, which regulates protections for cultural property. A treaty
provision also becomes binding on a non-party state only if that rule has become part
of customary international law. In this respect, even if Russia and Ukraine are not
parties to the conventions mentioned in this study, all states are bound by the provisions
that have become rules of customary international law.

In the conduct of attacks, those who decide to attack shall do everything feasible
to verify that the targets to be attacked are not civilians or civilian objects and are
not subject to special protection but are military targets within the meaning of Article
52, paragraph 2.3 Military and humanitarian considerations may affect the feasibility
of precautions.®” Necessary measures include the timely collection, analysis, and
dissemination of intelligence to those who plan, authorise, and execute attacks.*> Due to
a lack of information, non-commissioned officers and unit commanders may not have
an overview for an adequate assessment of the legality of operations when evaluating
a proportionality assessment. The decisive factor will be the information available to
such commanders at the time a decision is reached.*

Pursuant to the Military Manual of the Russian Federation, using cultural property,
historical monuments, places of worship, and other buildings representing the cultural
or spiritual heritage of a people “for the purpose of gaining military advantage” is
a prohibited method of warfare.®> The destruction of cultural property, historical
monuments, places of worship, and other objects of the cultural or spiritual heritage
of peoples, as well as their non-use for the purpose of achieving success in military

80 1977 Additional Protocol I, Article 85 (4) (d).
81 1977 Additional Protocol I, Article 57 (2) (a) (i).
82 Sassoli etal. (n44) 19.

83 Michael Schmitt, ‘Targeting in Operational Law’, The Handbook of International Law of Military Operations, Eds. Terry
Gill and Dieter Fleck, 2nd Ed. (Oxford 2015) 287.

84 Fleck (n 44) 208.

85 Russian Federation, Instructions on the Application of the Rules of International Humanitarian Law by the Armed Forces of
the USSR, Appendix to Order of the USSR Defence Minister No. 75, 1990, 5(s), cited in ‘Practice Relating to Rule 39 Use
of Cultural Property for Military Purposes, <https://ihl-databases.icrc.org/en/customary-ihl/v2/rule39> accessed 7 March
2023.
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operations, is also prohibited under the Russian Federation’s Regulations on the
Application of International Humanitarian Law.* The use of cultural property, historical
landmarks, or places of worship that are part of a people’s cultural or spiritual heritage
to support military operations is a prohibited method of warfare, according to the
Report on the Practice of the Russian Federation.®” While attacking Ukrainian cultural
property, the Russian Federation also violates the rules of its domestic legislation.

According to the customary rules of international humanitarian law of the
International Committee of the Red Cross,® it is required parties of a conflict must
respect each other’s cultural property and prohibit the seizure, destruction of or
intentional damage to historical monuments and buildings related to religion, charity,
education, art, and science as well as works of art and science. Rule 40, paragraph b,
prohibits theft, pillage, or misappropriation of cultural property of great importance to
the cultural heritage of every people, as well as all acts of seizure, destruction or wilful
damage against such property. Russian troops pillaged the Oleksiy Shovkunenko Art
Museum in the Ukrainian region of Kherson.® In addition to Mariupol, there have
been allegations of looting in many other Ukrainian cities.” Such acts committed by
the Russian Federation constitute a violation of customary international law.

Cultural heritage is the subject of a special legal regime in times of conflict. The
key standards®' of the legal protection regime to comply with under circumstances
stemming from conflicts include the 1954 Hague Convention for the Protection of
Cultural Property in the Event of Armed Conflict and its 1999 Second Protocol. The
1954 Hague Convention and its Protocol are the essential core of the law of armed
conflict.? In this sense, both the Russian Federation and Ukraine have ratified the
Hague Convention of 1954.

86 Russian Federation, Regulations on the Application of International Humanitarian Law by the Armed Forces of the Russian
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91 Bennoune (n 12) 22.
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C. 1954 Hague Convention for the Protection of Cultural Property in the
Event of Armed Conflict

Failures to prevent the loss of cultural property in the First and Second World Wars
and other conflicts in the first half of the 20th century have led to significant progress
in the protection of cultural property in their aftermath.”® For instance, the Hague
Convention for the Protection of Cultural Property in the Event of Armed Conflict
was adopted by the international community in 1954 as the first international treaty
on the protection of cultural heritage.”* The signatories acknowledge taking measures
to protect cultural property in their territories from the effects of armed conflict, as
well as to refrain from actions that could damage cultural property.”® The provision
allows the parties broad freedom to take measures and further stipulates that security
shall be ensured primarily by measures taken by the country itself.”

Cultural property shall not be regarded and counted as a legitimate target in military
operations as per the provision set out in Article 4, paragraph 1, of the 1954 Hague
Convention on the respect for cultural property, which states that their use as a target
by means and on any grounds or any act of hostility directed against such property is
strictly prohibited in order to ward off destruction of or damage to property of cultural
significance amidst armed conflicts.”” Actually, respect entails not exploiting cultural
property in a way that exposes it to destruction or damage, as well as refraining from
acts of hostility towards it. This obligation weakened by the addition of a provision
specifying that military necessity requires such a waiver.”® A church tower, for instance,
becomes a legitimate military target that can be attacked and even destroyed if a
sniper uses it. The issue here is that international law does not yet consider the use
of cultural property for military purposes as an offence.”” This obligation is subject
to the rule of waiver mentioned in Article 4, paragraph 2, just like any obligation to
refrain from hostile acts.

Although the Convention provides for a broad protection regime for cultural
property protection, paragraph 2 thereof complicates the application of the regulation

93 Swissinfo (n 20).
94 Moldovan (n 24) 235.
95 1954 Hague Convention, Article 3.

96  Jiri Toman, The Protection of Cultural Property in the Event of Armed Conflict, Commentary on the Convention for the
Protection of Cultural Property in the Event of Armed Conflict and its Protocol, signed on 14 May 1954 in The Hague, and
on other Instruments of International Law Concerning Such Protection (UNESCO 1996) 61.
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concept and to affirm the principle that cultural property, wherever situated, must be respected by all States” Toman (n 96)
69.

98 Alexander Herman, ‘Russian Invasion of Ukraine and The International Legal Protection of Cultural Property’ (Institute of
Art and Law, 2022) 20 May 2023.
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provisions owing to the exception introduced as the military necessity. There is a rule
of refraining from cultural property protection on the grounds of military necessity.
In other words, cultural property may be targeted, damaged, or destroyed to achieve
a military purpose. Thus, the Convention left state parties with no option but to resort
to subjective interpretation by granting them the right to waive imperative military
necessity, thus making the protection of cultural property complex and challenging.'®

The notion of military necessity is not specific to the law that regulates cultural
property. Military necessity is one of the most fundamental principles of international
humanitarian law and was therefore included in the 1954 Hague Convention.'” One
of the main areas of concern for States has been the scope and application of this
doctrine. Noting that the widespread destruction of cultural property during the conflict
in the former Yugoslavia was one of the milestones resulting in the adoption of the
Convention!®?, the military necessity exception, which exceeds cultural property
protection, should be interpreted narrowly. The exception of military necessity to the
general principle of targeting cultural property should be regarded as exceptionally
unusual rather than as a broad exemption that may be used arbitrarily.!”® Kirchmair and
Schéffer stated that Parties to a conflict should protect cultural property and refrain
from seizing, destroying or deliberately damaging cultural property.'* In Strugar,
with regard to the crime of destroying or intentionally damaging cultural property, the
Trial Chamber held that an act satisfies the elements of this offence as follows: (a) it
has caused damage or destruction to property that constitutes the cultural or spiritual
heritage of peoples; (b) the damaged or destroyed property was not used for military
purposes at the time when the acts of hostility directed against these objects took
place; and (c) the act was carried out with the intent to damage or destroy the property
in question.'® In the Dordevic case, the Chamber concluded that the two mosques
attacked had been subjected to a separate and deliberate attack causing extensive
damage. The evidence does not show a specific motive for either attack. In these
circumstances, the Chamber is satisfied and finds that the mosques in Celina/Celiné
and Bela Crkva/Bellacérké were vandalised by elements of the Serbian forces and
that the villages were vandalised because of their religious and cultural significance
for the Kosovo Albanian inhabitants.!%

100 Jawad et al (n 14) 473.
101 1954 Hague Convention, Article 4 (2).
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This provision is comparable to Article 52 of the 1977 Additional Protocol I.
According to Article 52, a civilian object becomes a military target when it is used
for military purposes.'”” Nevertheless, this rule should not be so broadly interpreted to
apply to cultural property objects, even if they become potential targets of an attack.
The ICTY assessed the destruction of the Mostar Old Bridge, which was and is still of
“undeniable cultural, historical, and symbolic value”'® in Prlic et al case and rendered
the judgement that since the bridge served a military purpose and was a military
target, its destruction provided a clear military advantage and was therefore justified
by a military necessity. The decision of the Court was condemned for confusing the
terms “military objective” and “military necessity”” and for neglecting to consider or
disregard the consequences of the proportionality and precaution principles. Likewise,
it is claimed that disregard is shown for the 1954 Hague Convention’s stipulation that
a waiver of “the obligation to refrain from hostile acts against cultural property” can
only be justified where military necessity requires such a waiver.'” This waiver ensures
the relative freedom of Parties while also significantly weakening the obligation to
refrain from exposing property to destruction. The obligation to respect a cultural
property is derived only in situations of imperative military necessity, rather than when
it is used for military purposes.'®

Pocar asserted that it is thus justified to conduct hostile acts against a cultural
property due to being a military target only when there is no feasible alternative
available to obtain a similar military advantage.'"" The Convention fails to define the
circumstances under which military necessity imperatively requires an exemption from
the obligation to respect.!'> Given that the Russian Federation has destroyed several
cultural properties, including the Yeletsky Dormition Monastery Complex in Chernihiv,
the Central City Library Mykhaylo Mykhailovych Kotsyiubynsky in Chernihiv, the
St. Anthony Caves in Chernihiv, Derzhprom (State Industry Building) in Kharkiv,
Memorial Museum of G. S. Skovoroda in Kharkiv, National Art Museum of Ukraine
(House of the Museum of Antiquities and Art) in Kyiv and Kamyana Mohyla (Stone
Grave) in Zaporizhzhia since the outbreak of conflict, it can be asserted that these
destructive acts in question violated the 1954 Hague Convention.

State Parties are obligated under Article 4, paragraph 3, of the Hague Convention
to prohibit, prevent, and halt any form of theft, pillage or misappropriation, and any

107 1977 Additional Protocol I, Article 52.

108 Prosecutor v Prilic (Judgement) ICTY- IT-04-74-A (29 November 2017) 416.
109 1954 Hague Convention, Article 4 (2).

110 Toman (n 96) 70.
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International Conference on the 20th Anniversary of the 1999 Second Protocol of the 1954 Hague Convention, Protecting
Cultural Property (UNESCO 2020) 32.
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acts of vandalism directed against cultural property.''® To this end, Parties must refrain
from exposing their cultural property to any potential risks by engaging in hostile
acts or endangering its immediate surroundings.''* No waiver of military necessity is
permitted in the event of such acts.!'> The waiver does not apply to reprisals against
cultural property.''® Article 4, paragraphs 3 and 4, imposes an obligation on the
primary authority in the territory to forbid and thwart such acts, whether committed
or perpetrated by military units or civilians.

Given that Russia is a party to the 1954 Hague Convention, it must ensure that
cultural property is not exported from areas of conflict in Ukraine. As previously
mentioned, there is an allegation that Russian troops have pillaged and transferred to
Russia the moveable property in the Oleksiy Shovkunenko Art Museum in the Kherson
Region of Ukraine from the outset of Russia’s invasion of Ukraine until the present
day. If the artifacts in question are registered as cultural property, it would be possible
to demonstrate that the Russian Federation’s looting violated Article 4, paragraph 3.
Due to the Oleksiy Shovkunenko Art Museum is not listed in the State Register of
Immovable Monuments of Ukraine as a monument of cultural heritage of national
importance in the Kherson Region, the protection of objects in the Museum is regulated
by the 1949 Geneva Convention IV and the rules of customary international law.

Article 5, paragraph 2, of the 1954 Hague Convention further obliges the occupying
party to “take measures to protect cultural property” and even foster close cooperation
with national authorities to accomplish this purpose.'” Although it is vividly observed
that Russia is in breach of Article 5, no tangible efforts have been made or no further
measures have been taken in this regard.

The 1954 Hague Convention contains a provision for states to mark their cultural
property so that it can be clearly distinguished. Article 6 of the 1954 Hague Convention
titled “Distinctive Marking of Cultural Property''®” establishes the blue shield emblem
as a protective symbol'"® for the identification and safeguarding of cultural property.
The blue shield is the cultural equivalent of the Red Cross and it enjoys, legal protection
under international law.'? The blue shield is defined in Article 16, paragraph 1 of the

113 1954 Hague Convention, Article 4 (3).
114 1954 Hague Convention, Article 4 (1).
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116 1954 Hague Convention, Article 4 (4).
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Convention as the emblem to be used to identify the Convention’s protected property.'!
Although the blue shield emblem is not mandatory for an object to benefit from the
Convention’s broad protection, it is left to the decision and disposal of the States. The
blue shield emblem facilitates determination of what is considered a cultural property
under the Convention.'??

The challenge for military forces involved in armed conflicts is that State Parties to
the 1954 Hague Convention do not expressly describe the objects they recognize as
cultural property.'? If a State Party to the 1954 Hague Convention has not complied
with Article 3'** regarding the need to take peacetime precautions against the
foreseeable effects of conflict to be informed in advance of the presence and location
of such property in its territory or has not marked cultural property with the blue
shield emblem as permitted under Article 6'%, the hostile Party shall, for the purpose
of complying with its obligation of respect under Article 4% of the Convention, take
the necessary measures to ensure that the cultural property is marked with the blue
shield emblem as required by Article 3.

The extent or length of the list of cultural properties has an immediate impact on the
practicability and effectiveness of the blue shield emblem. The protection threshold
is lowered when the list of cultural properties consists of an excessive number of
objects. This diminishes the likelihood that cultural property will be preserved. When
encountered with a high number of buildings bearing the distinctive Convention
emblem, the enemy army would feel inevitably forced to violate the military necessity
in order to conduct its military operations and would be unable to make decisions on
the basis of the significance of this property.'*’

Under particular circumstances, deliberate targeting of marked cultural property
may constitute a serious violation of international humanitarian law. States that are
parties to the Convention might be reluctant to mark cultural property due to the
concern that they will be giving a target list to a prospective adversary, which would
make it tougher to enforce military necessity provisions.'?® While facilitating the

121 1954 Hague Convention, Article 16 (1). In the case of historic palaces, important churches in major urban centres or
monument centres, the display of the emblem may cause difficulties. “Another problem may arise from the sudden outbreak
of conflict. Even assuming that the necessary preparations have been made in peacetime, will the services concerned have
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to the appropriate authorities of each High Contracting Party”, Toman (n 96) 181.
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identification of the cultural property, on one hand, this marking method might also
ease deliberate targeting, on the other hand, thereby constituting an implicit threat
towards the identified property. In the 1991 attack on the hills of Dubrovnik, Croatia,
it was noted that the protective UNESCO emblems were visible from the positions
of the attackers.!”

UNESCO raised concerns about potential hazards to cultural property at the outset
of the Russian-Ukrainian War and recommended that cultural heritage should be
designated with the blue shield emblem granted by the 1954 Hague Convention to
safeguard cultural heritage.'*® In order to identify what falls within the definition of
cultural property under the Convention and with a view to avoiding deliberate or
incidental damage, Ukraine has placed the 1954 Hague Convention’s distinctive blue

shield emblem on monuments and sites."?!

The 1954 Hague Convention on the protection of cultural property at risk from armed
conflict places Russia and Ukraine under the obligation to refrain from committing
any violation against the relevant provisions. The 1999 Second Protocol strengthens
the rules contained in the Convention and, was ratified by Ukraine in 2020.!%?

D. 1999 Second Protocol Additional to the 1954 Hague Convention

While the 1954 Hague Convention was in force, violations committed against
cultural property amidst armed conflicts since the early 1980s have exposed its flaws
and clearly demonstrated the need for its amendment."** The 1999 Second Protocol'**

135

was developed to enhance protection'* and complement the general provisions on the

protection of the 1954 Hague Convention.

The most debated issue during the drafting of the 1999 Second Protocol was the
waiver of the obligation to preserve cultural property on the grounds of imperative
military necessity. The 1999 Second Protocol clarifies and defines the principle of
military necessity, moving further away from the primary objective of the 1954 Hague
Convention.'* Article 6, paragraph a of the Second Protocol addresses when and how
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cultural property may become a military target, as well as how to reflect the imperative
character of the circumstances necessitating a waiver of the obligation to refrain from
any hostile action against such property. A waiver of the imperative military necessity
for directing an act of hostility against cultural property shall solely be permitted under
the given Protocol if and when the target cultural property is rendered a military target
by its function and there is no feasible alternative to obtain a military advantage similar
to the one gained through directing an act of hostility. '*7 In other words, the Second
Protocol restricts the implementation of the waiver of military necessity to situations
in which there is no feasible alternative to obtaining a similar military advantage,
and it applies the proportionality principle to avoid or minimize collateral damage.
138 The conditions must not exist for a very short period of time, but must continue to
exist for the duration of the act of hostilities. If these conditions disappear or cease to
exist, it will no longer be possible to carry out the act of hostilities in accordance with
the imperative military necessity provision.'* It is extremely important to recognize
this military necessity exception to the rule against targeting cultural property as
exceptional, rather than discretionary and easily exploitable loopholes.'*

Ukraine ratified the 1999 Second Protocol'*!, but Russia did not. Given the accepted
principle that international treaties are binding solely between their parties, the more
specific definition of military necessity in the Second Protocol would not be directly
applicable between Russia and Ukraine. In most provisions, the Protocol enhances
the Convention rather than providing additional information. Therefore, some argue
that the explanation of imperative military necessity in Article 6 of the Protocol is
complementary to Article 4 of the 1954 Hague Convention and that this provision has
been incorporated into customary international law.'#* This indicates that any hostile act
committed by Russia against Ukraine’s cultural property will be considered unlawful
unless carried out in accordance with Article 6 of the Second Protocol.'*

Although the 1999 Second Protocol succeeds in defining the conditions under which
a waiver based on imperative military necessity may be invoked with the intention of
using items of cultural property for purposes that are likely to expose it to destruction

137 1999 Second Protocol, Article 6 (a).
138 Moldovan (n 24) 234.
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or damage in the event of armed conflict'*, the ambiguous definition of imperative
military necessity poses the risk that States will attempt to attribute their actions
thereto. Despite a more precise definition of “necessity” in the Second Protocol, there
are no guidelines for rationalizing the decision-making process.'* Recognizing this
uncertainty, commanders continue to run the risk of using the imperative military
necessity to justify their attacks on cultural property as per the Protocol, rather than

limiting their options.!#

III1. Conclusion

Cultural property has been intentionally targeted during various armed conflicts,
and the inflicted damages thereon as well as the frequency of targeting has been kept
increasing in recent armed conflicts. The Russian Federation and Ukraine have an
obligation to adhere to the conventions to, which they are parties that, govern the
rules of war and customary international law. These rules are typically laid down in
international law by the 1949 Geneva Conventions and the 1977 Additional Protocols.

Cultural property has been damaged due to the Russian Federation’s invasion
of Ukraine. Cultural property has the status of a civilian object under international
humanitarian law. It is therefore entitled to protection under the 1949 Geneva
Conventions. Since the Russian-Ukrainian war is an international armed conflict, the
1977 Additional Protocol I is also applicable.

Cultural property is protected by the general rules of international humanitarian law
and the specific rules contained in the 1954 Hague Convention. Even while they are
protected as civilian objects by international humanitarian law, not every church or
monument will be protected as cultural property. The most specific conventions on the
protection of cultural property encompass the 1954 Hague Convention, and its 1999
Second Protocol. The 1954 Hague Convention, the 1949 Geneva Conventions and the
1977 Additional Protocols provide protection for cultural property listed in the Ministry
of Culture and Information Policy of Ukraine, while artifacts that are not listed can
benefit from protection under the 1949 Geneva Conventions. The Russian Federation
has broken the rules of the 1954 Hague Convention by damaging the cultural property
of Ukraine amidst armed conflict. To remedy and inhibit the reoccurrence of this
situation, direct engagement of the Russian Federation is utmost necessary to ensure
the cultural property’s eternal existence.
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Borrowing and Transplant in South Asian Constitutionalism:
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Abstract

The study at hand posits that the phenomenon of constitutional borrowing and transplant in South Asia is evident in both big-C
and small-C constitutional frameworks. This text submits that the demonstration of shared constitutional features encourages
borrowing through constitutional similarities. The journey of constitutional formation in South Asia following decolonisation
is frequently infused with global commitment to rights. The growing significance of international law and globalisation has
contributed to the upsurge of constitutional transplants as a trend in South Asia. The present research illustrates how the rise of
judicial activism in favour of welfare for average citizens in South Asia functions as a precursor to the adoption of constitutional
borrowing. The assertion is put forth that when extra-constitutionalism takes hold, the constitutional behavioural patterns in
this region remain homogeneous. Therefore, lending and borrowing occur in two distinct ways: plausibly and abusively. Several
factors, such as colonial legacy, legal education, and the active role of constitutional experts in the workflow of constitution-
making, contribute to the increase in constitutional borrowing and transplantation in South Asia. This argument proposes that
the consideration of context specificity is imperative in the study of comparative public law and should not be brushed aside.
Simultaneously, judicial art that considers globalisation is more beneficial to justice than parochialism.

Keywords
Constitutional Borrowing, International Constitutionalism, Legal Transplant, Public Interest Litigation, South Asia

Oz

Bu galisma, Gluney Asya’da buyuk A (big C) ve kiigiik a (small c) anayasal gergevelerde anayasal 6ding alma ve nakil
olgusunun belirgin oldugunu 6ne siirmektedir. Metin, ortak anayasal 6zelliklerin sergilenmesinin, anayasal benzerlikler
yoluyla 6diing almaya tesvik ettigini ileri sirmektedir. Giiney Asya’da somiirgecilik sonrasi anayasal olusum stureci, siklikla
diinya gapinda haklara olan baglilikla harmanlanmistir. Uluslararasi hukuk ve kiresellesmenin artan 6nemi, Giiney Asya’da
anayasal nakil egiliminde bir artisa katkida bulunmustur. Mevcut arastirma, Gliney Asya’da ortalama vatandasin refahi lehine
yargi aktivizminin, anayasal 6diing almanin benimsenmesinde nasil bir 6ncti islevi gorgiigiini gostermektedir. Anayasa disilk
yerlestiginde, bu bolgedeki anayasal davranis kaliplarinin homojen kaldigi ileri siirilmektedir. Bu nedenle, 6diing verme
ve alma, makul ve kétlye kullanilabilir olmak Gzere iki farkli sekilde gergeklesmektedir. Somirge mirasi, hukuk egitimi ve
anayasa yapim slrecinde anayasa uzmanlarinin aktif roll gibi birkag faktor, Gliney Asya’da anayasal 6diing alma ve naklin
artisina katkida bulunmaktadir. Argiiman olarak Karsilastirmal kamu hukuku ¢alismalarinda baglamin 6zgtilligtinin dikkate
alinmasinin zorunlu oldugu ve goéz ardi edilmemesi gerektigi ileri stirilmektedir. Ayni zamanda, kiiresellesmeyi hesaba
katan yargi sanati, dar goruslulikten daha fazla adalet davasina yarar saglamaktadir.
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Introduction

South Asia, a labyrinthine assortment of multi-ethnic, multi-lingual, and multi-
religious heterogeneity, constitutes the world’s most colourful place. Unanimity in
discerning the contour of this region is hardly possible. Preponderant views suggest
India, Pakistan, Bangladesh, Sri Lanka, Nepal, Bhutan, Maldives, and Afghanistan,
and some include' Burma.?

The region is endowed with some commonalities i.e. shared history of people-
prone social movements, colonial legal heritage, concurrent constitution making
after decolonisation, homogenous constitutional wording, and model and analogous
constitutional litigation. These constitutional resemblances compel South Asian states
to look into their neighbouring peers and colonial predecessors, which is the result of
inter- and intra-regional constitutional borrowing. Initial democracies in this region
are often encumbered with similar constitutional predicaments, including emergency,
subversion of constitutions by usurpers, revulsion to minorities, and stealth theocracy.
Such commonality contributes to the inapposite application of constitutional axioms
and opportunistic selections indicative of abusive constitutional borrowing in the region.

The wind of globalisation in the post-war era, ubiquity of international law,
jurisprudential refurbishment in the 1960s and 1970s in the United States of America
(USA) and the United Kingdom (UK) and their metamorphosis from Laissez faire to
welfare state exerted a monumental influence on constitutional judges who lacked the
ability to borrow from global development. Constitutional borrowing is ineluctable for
newcomers to the realm of constitutionalism to which most South Asian countries befit.
This constitutional cosmopolitanism often results in the constitutional imperialism that
emerges from borrowing without context specificity.

In South Asia, constitutional borrowing is mainly two-fold. Borrowing in making
the constitution and borrowing in interpretation of the Constitution. The former
is accomplished by the constituent assembly, and the latter is spearheaded by the
judiciary. Truly, all constitutional similarities are not due to borrowing. All commonly
own some inherent rights. Some trans-judicial interactions may occur to demarcate
the periphery of common constitutional rights.

I. Overview of the Study

This study examined the extent of constitutional borrowing and transplantation in
South Asia. It finds that constitutional borrowing and transplantation are anomalous
and lack theoretical underpinnings. Countries in this region borrow without following

1 Kevin Yl Tan and Ridwanul Hoque, ‘South Asian Constitutional Foundings: Beyond History” in Kevin YL Tan and Ridwanul
Hoque (eds), Constitutionalism in South Asia (Hart Publishing 2021) 2.

2 Maneka Guruswamy, ‘Constitution Crafting in South Asia: Lesson on Accommodation and Alienation” in David Landau
and Hanna Lerner (eds), Comparative Constitution Making, (Edward Elgar Publishing 2019) 463.
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any rules that often open Pandora’s Box , i.e. abusive constitutional borrowing. The
study comprises five sections. This one demarcates the purview of the study. The
second section scrutinised the theories and found that theories of comparative public
law, although amorphous indoctrination exists in some cases, are no longer inchoate.
Further, it identifies factors that escalate or delay constitutional borrowing.

The third condition dilates upon borrowing constitutional rights. It deduced that
courts extensively borrow in understanding the parlance of rights from the global north
and from International law. This shows that Indian judgments impact its neighbouring
peers and create intra-regional borrowing.

The fourth probes borrowing and transplanting constitutional ideas and cultures in
South Asia. This shows that constitutional ideas, after being borrowed, are refashioned
through indigenisation. Constitutional cultures like emergency and minority treatment
are imbued with the behavioural patterns of neighbouring countries. This enhances
constitutional cultural borrowing. Some factors like colonial heritage, experts’ roles,
legal education, and constituent assembly are instrumental to borrowing. The last
chapter recapitulates the crux points based on which it delineates some guidelines to
minimise abusive constitutional borrowing in South Asia.

A lamentable home truth is that scholarship on south Asian comparative
constitutionalism and constitutional history, which is a relatively unexplored area,’ is
not inexhaustible, but sparse. Asia, comparatively unheeded, receives less attention
than we might expect.* Scholars’ reticence is also flagrant in historic works on Asian
governance and state building.> A dearth of literature ensued from various factors. The
absence of important debates has made this region neglected.® Scholars in this area are
seemingly averse to regional comparative studies; rather, they are ardent to delve into
their own respective states.” The shortage of funds and resources in south Asian law
faculties is another predicament.® The quality of law schools and legal research is not
is markedly robust in some cases.” Meagre incentive and little academic recognition
fail to rightly embolden researchers to take up cudgels.'”

3 Sunil Khilnani, Vikram Raghavan, and Arun K. Thiruvengadam, ‘Introduction Reviving South Asian Comparative
Constitutionalism” in Sunil Khilnani, Vikram Raghavan, and Arun K. Thiruvengadam (eds), Comparative Constitutionalism
in South Asia (OUP 2013) 3.

4 Mark Tushnet and Madhav Khosla, ‘Unstable Constitutionalism’ in Mark Tushnet and Madhav Khosla (eds), Unstable
constitutionalism: Law and Politics in South Asia (Cambridge University Press 2015) 3.

5  Tanand Hoque (n 1) 4.

6 Sujit Choudhry, ‘How to Do Constitutional Law and Politics in South Asia’, in Mark Tushnet and Madhav Khosla (eds),
Unstable constitutionalism: Law and Politics in South Asia (Cambridge University Press 2015) 18.

7  Tanand Hoque (n 1) 4.
8  ibid.
9  Daniel Bonilla Maldonado, ‘Towards a Constitutionalism of the Global South’ in Daniel Bonilla Maldonado (ed),

Constitutionalism of the Global South: The Activist Tribunals of India, South Africa, and Colombia (Cambridge University
Press 2013) 1-10.

10 Khilnani, Raghavan, and Thiruvengadam (n 3) 4.
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Some aspects of constitutional borrowings and transplants can be inferred from
existing scholarship relating to South Asian constitutionalism, but an elaborate account
is yet to be drawn up. This study is destined to address this lacuna by comparatively
analyse the constitutional borrowing and transplantation in South Asia.

I1I. Borrowing and Transplantation: Unravelling Nomenclatures

No one begins writing a constitution from scratch.!' The migration of constitutional
ideas across legal systems is rapidly emerging as a central feature of contemporary
constitutional practise.'? Currently, borrowing is a legitimate and widely accepted part
of constitutional lawmaking.'* The United States’ jurisprudential genuflexion towards
the ubiquity of trans-judicial dialogical'* interaction'® buttresses this thesis. Present
‘heydays of comparative constitutional law’ witnessed adjoining of ‘last bastion of
constitutional parochialism’, i.e. the US, to the intermingled cosmopolitan comparative
discourse.!® Scholars’ recourse to comparative studies premised upon the dictum that
more knowledge is generally better than less.!”

A. Lacuna in Methodological Coherence

The globalisation of modern constitutionalism has rejuvenated the scholarly arena
of comparative law.'® Hirschl argued that such academic euphoria is tainted with a
blurred methodological matrix, resulting in incoherent theoretical craftsmanship in
comparative constitutional studies.!” He argues that legal literature on the patterns
of constitutional phenomenon and their causes falls short of advancing knowledge
by tracing causal links among pertinent variables, let alone contributing to theory

11 Wilktor Osiatynski, ‘Paradoxes of Constitutional Borrowing’ (2003) 1.2. .CON, 244-244.

12 Sujit Choudhry, ‘Migration As A New Metaphor In Comparative Constitutional Law’ in Sujit Choudhury (ed), The Migration
of Constitutional Ideas (Cambridge University Press 2006) 13.

13 Nelson Tebbe and Robert L. Tsai, ‘Constitutional Borrowing’ (2010) 108 Michigan Law Review 459, 462.

14 According to the Dialogical model, the constitution culture can be acquainted with the rest by using foreign law and not
avoiding judicial self-awareness. Sujit Choudhury, ‘How to Do Comparative Constitutional Law in India’ in Mark Tushnet
and Madhav Khosla (eds), Unstable constitutionalism: Law and Politics in South Asia (Cambridge University Press, 2015)
46, 64-65. See Sujit Choudhry, ‘Globalisation in Search of Justification: Towards a Theory of Comparative Constitutional
Interpretation’ (1999) 74 Indiana Law Journal 819.

15 Bryer and Scalia are the protagonists of this jurisprudential drama. While one endorsing the pertinence of foreign judgments
as ‘relevant and informative” and ‘useful even though not binding’, the latter, as a quintessence of originalism, could not
bolster this comparativist for being repugnant to sovereignty and democracy. See The Relevance of Foreign Legal Materials in
US Constitutional Cases: A Conversation between Justice Antonin Scalia and Justice Stephen Breyer’ (2005) 3 International
Journal of Constitutional Law 519. The Court’s overreliance on foreign decisions in Lawrence is a harbinger of the erosion
of US’s exceptionalism. Regarding jurisprudential controversy pertaining to foreign decisions in U.S. see Michel Rosenfield,
‘Comparative Constitutional Analysis in United States Adjudication and Scholarship’, in Michel Rosenfield and Adras Sajo
(eds), Oxford Handbook on Comparative Constitutional Law, (Oxford University Press 2012) 38.

16 Ran Hirschl, ‘On the Blurred Methodological Matrix of Comparative Constitutional Law” in Sujit Choudhury (ed), The
Migration of Constitutional Ideas (Cambridge University Press 2006) 39.

17 Mark Tushnet, Weak Courts and Strong rights: Judicial Review and Social Welfare Rights in Comparative Constitutional
Law (Princeton University Press, 2008) 4; Mark Tushnet, ‘Some Reflections On Method in Comparative Constitutional
Law " in Sujit Choudhury (ed), The Migration of Constitutional Ideas (Cambridge University Press 2006) 67.

18  Sujit Choudhury ‘Migration As a New Metaphor in Comparative Constitutional Law’ (n 12) 1, 25.
19 Ran Hirschl (n 16) 39.
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building through the substantiation or refutation of testable hypotheses.?® The ‘lack
of methodological rigour’ ensued from the failure to deploy social scientific research
methods of controlled comparison, research design and case selection necessary
to draw causal inferences. He describes four comparative inquiries®! that may help
to come out of mere taxonomical scholarship and craft robust normative claims to
understand why migration occurs and how it underlies a coherent epistemological
foundation through proper theory-building.

B. Overview of the Methodologies

Tushnet retorts to the accusation concerning the dearth of methodologies by giving
an elaborate account by propounding three ways of comparative constitutional law , i.e.
normative universalism, functionalism, and contextualism. Contextualism comprises
two variants: simple contextualism and expressivism.>

1. Normative Universalism

Constitutions everywhere embrace some ubiquitous fundamental principles. This
can be evidenced by the pervasive expansion of the idea of human rights and equal
treatment. Universalists seek just and good principles that transcend jurisdiction. They
researched comparative constitutional law to determine how specific constitutions
embodied universal principles. We can better understand the fundamentals by
comparing different versions. Using this improved understanding, we might then be
able to improve a home system version of one or more principles.® Universalism
sought to understand how constitutional concepts created in one system might be
related to those developed in another, either because the ideas seek to capture the
same normative value or because they seek to structure a government to carry out the
same functions.?

2. Functionalism

Functionalism?’, as Jackson argued, perhaps occupies the position of the most
dominant method in comparative constitutional law.?® It claims that particular
constitutional provisions create arrangements that serve particular functions in

20 ibid 40.
21 They are i.e., most similar, most dissimilar, prototypal, and most difficult cases.
22 Mark Tushnet, ‘The Possibilities of Comperative Constitutional Law’, (1999) 108 The Yale Law Journal, 1225.

23 Mark Tushnet, ‘Reflections on Comparative Constitutional Law’ in Sujit Choudhury (ed), The Migration of Constitutional
Ideas (Cambridge University Press 2006) 67.

24 ibid 68.
25 See B. Ackerman, ‘The New Separation of Powers’ (2000) 113 Harvard Law Review, 633.

26 Vicki C. Jackson, ‘Comparative Constitutional Law: Methodologies’ in Michel Rosenfield and Adras Sajo (eds), Oxford
Handbook on Comparative Constitutional Law, (Oxford University Press 2012) 62.
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governance systems. Comparative constitutional analysis can help identify such
purposes and demonstrate how different constitutional provisions perform the same
function in different constitutional systems.?’

Functionalism resembles universalism in the sense that it keeps the other
constitutional systems within its study ambit.?® Every country is grappling with a set
of analogous problems.?”’ Functionalism seeks to produce solutions by examining other
systems and their operations in the real-world, and it desires to seek the best-suited
function that will benefit a particular system.*® Well-functioning political institutions
serving common functions may provide useful insights and an elaboration of functional
themes already present in domestic law.*! Functionalists tend to focus on issues related
to government structure.

3. Expressivism and Contextualism

Expressivism, seemingly having a tautological semblance to full-fledged
functionalism, emerges from each nation’s distinctive history and character.??
Expressivism takes constitutional ideas to express a nation’s self-understanding. This
sheds light on the way a nation defines itself and on how nations view constitutional
doctrines and institutional arrangements.*?

Contextualism emphasises the fact that constitutional law is deeply embedded in
each nation’s institutional, doctrinal, social, and cultural contexts and that we are likely
to err if we try to think about any specific doctrine or institution without appreciating
how tightly linked it is to all the contexts within which it exists.**

4. Bricolage

Bricolage, as a borrowed nomenclature,* can be termed the deployment of whatever
is available at hand from the analogous constitutional ethos of other nations.* Unlike
functionalists and expressivists, bricoleurs are not anxious about whether the selection
is congruent with the theoretical framework. If there are any procedural constraints, a
constitutional ricoeur can rely on adjacent jurisprudential experience. Justice Scalia’s

27 Mark Tushnet, ‘The Possibilities of Comparative Constitutional Law’ (n 22) 1228.
28 Mark Tushnet, ‘Some Reflections on Method in Comparative Constitutional Law’ (n 17) 72.
29 Mary Ann Glendon, ‘Rights in Twentieth-Century Constitution’s (1992) 59 U. CH. L. Rev, 519.

30 Mark Tushnet, Weak Courts and Strong rights: Judicial Review and Social Welfare Rights in Comparative Constitutional
Law (n 17) 9.

31 Mark Tushnet, ‘The Possibilities of Comparative Constitutional Law’ (n 22) 1239.

32 ibid 1270. For an example of an expressivism approach, see Glendon, (n 29) 519,524.
33 Tushnet, ‘Some Reflections On Method in Comparative Constitutional Law’ (n 17) 79.
34 ibid 76.

35 See, Claude Levi-Strauss, The Savage Mind, (University of Chicago Press) 16-17.

36 Mark Tushnet, ‘The Possibilities of Comparative Constitutional Law” (n 22) 1285.
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suggestion to the constitutional designer regarding learning from constitutional
experience elsewhere is akin to this thesis.’

It is proposed that this theoretical framework indicates bridging lacuna under the
adroit tutelage of comparative scholars. Although it remains nascent, there is no more
elementary. At the same time, in the practical field, these theories are incongruently
applied. Borrowers are either hardly mindful of theoretical frameworks or utterly
incognisant of these theories, as most of them are not in academia. In some cases,
constitutions are an outcome of political compromise and have failed to integrate
whole. Then, applying a single theory will not serve this purpose. Sometimes necessity
cannot be confined to a single peripheral theory. Bricolage dexterously alleviates these
epistemological imbroglios.

C. Defining Metaphors: Borrowing and Transplantation

The history of a system of laws is largely a history of borrowing legal materials
from other legal systems.* Instances of cross-jurisdictional legal transfer are becoming
ubiquitous.* It is a central feature of contemporary constitutional practise.** The
crux of idea is ‘seeking to adapt constitutional norms found in others for their own
purposes’.*! Transplant is described as “importing an idea into a new domain is
tempting when the idea possesses a track record of success in the sense that it seems
defensible, has proven useful, or, quite apart from its demonstrated utility, enjoys
support among specialists or the public.”* The idea was proposed by Alan Watson in
Legal Transplants (1974).% Watson claimed that legal transplants involve transferring
rules between legal systems, while refuting the transplant axiom of Legrand, the
impossibility of legal transplantation.*

There is a schismatic battle among metaphors. Borrowing, allegedly not capturing
the full range of uses,* is emblematic of ownership and interaction among equals that
are subject to return, unscathed, and unaltered, and does not always occur in cross-
constitutional transactions. Transplant is allegedly inapposite because the constitutional

37  Printz v. United States, 521 US 898, 921.
38 Roscoe Pound, The Formative Era of American Law (Brown and Company, 1938) 94.

39 Vlad Perju ‘Constitutional Transplants, Borrowing, and Migrations’ in Michel Rosenfield and Adras Sajo (eds), Oxford
Handbook on Comparative Constitutional Law, (Oxford University Press 2012) 1305.

40  Sujit Choudhry, ‘Migration as a New Metaphor in Comparative Constitutional Law’ (n 12) 16.

41 Rosalind Dixon and David Landau, Abusive Constitutional Borrowing: Legal Globalisation and the Subversion of Liberal
Democracy, (OUP, 2021) 42 For a detailed definitional discussion, see Tebbe and Tsai, (n 13) 462-66.

42  Tebbe and Tsai, (n 13) 472.
43 Legal Transplants: An Approach to Comparative Law (Scottish Academic Press) 1974.

44 P. Legrand, ‘What Legal Transplants’ in D. Nelken and J. Feest (eds), Adapting Legal Cultures (Hart Publishing 2001) 55,
59.

45 Choudhury, ‘Migration as New Metaphor in Comparative Constitutional Law’ (n 12) 20.
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idea is embedded in one culture and cannot be befitted in another culture in Tofo.*
Presumably, any hard and fast rule of borrowing is inexistent because of amorphous
indoctrination.

Borrowing, transplantation, and migration often overlaps and are used
interchangeably because ‘constitutional phenomena are so diverse that no single
metaphor can aptly capture them all’*’. Borrowing also includes non-borrowing.

1. Paradoxes of Constitutional Borrowing

Obvious ambivalence is embedded in borrowing that makes it both ineluctable and
impossible.*® Incumbent draughters exigently feel to look to their peers for solutions to
common problems with which others are also encumbered. At the same time, adherence
to context specificity, a sense of nation pride, and cultural factors create reluctance to
give carte blanche to unbridled borrowing. The conundrum is aptly depicted as the
draughters of the constitutions did not have any doubt that they had to borrow, but
they wanted to borrow it by their own way.*’

American constitutional jurisprudence, torn between exceptionalism and
comparativist, is an exponent of this paradox. While Scalia acceded to the pertinence
of old English law because it serves as the foundational backdrop of American
constitutional design, he vehemently rejected foreign law applications in other cases.™
Cynicism towards alien transplantation reverberates in the United States. Chief
Justice denying borrowing.’! While another Constitutional Judge of South Africa also
advocates constitutional borrowing.’ This dichotomous paradox occurs when some
believe that foreign materials are helpful; others, that their use is obfuscatory and
illegitimate.™

46  See for “Mirror theory of law’ William Ewald, ‘Comparative Jurisprudence (II): The Logic of Legal Transplants’ (1995) 43
American Journal of Comparative Law 489.

47  Vlad Perju, (n 39) 1304, 1308.
48 See Osiatynski, (n 11) 244.

49 Ret R. Luidwikowski, ‘Constitutional Culture of the New Eastern European Democracies in Constitutional Culture’ in
Miroslaw Wyrzykowski (ed), Constitiutional Culture (ISP 2001) 61.

50 (2005) 3 Int J Const L 519, 525.

51 ‘If we're relying on a decision from a German judge about what our Constitution means, no President accountable to the
people appointed that judge, and no senate accountable to the people confirmed that judge, and yet he's playing a role in
shaping a law that binds the people in this country. I think that’s a concern that must be addressed.” Confirmation Hearing
on the Nomination of John G. Roberts, Jr (13 September 2005)

52 ‘If I draw on statements by certain United States Supreme Court Justices, I do so not because [ treat their decisions as
precedents to be applied in our Courts, but because their dicta articulate in an elegant and helpful manner problems which
face any modern court dealing with what has loosely been called state/church relations. Thus, though drawn from another
legal culture, they express values and dilemmas in a way which 1 find most helpful in elucidating the meaning of our own
constitutional text.” Justice Albie Sachs in S. v. Lawrence, S. v. Negal, S. v. Solberg, (4) SA 1176, 1223 (South Africa 1997).

53 Michel Rosenfeld (n 15) 40.
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D. Abusive Constitutional Borrowing

Authoritarians have adapted by borrowing liberal democracy to advance their
own ends.> With respect to teleology, abusive Constitutional borrowing is defined as
‘abusive constitutional borrowing involves the use of designs, concepts, and principles
taken from core aspects of liberal democratic constitutionalism, but which are turned
into attacks on the minimum core of electoral democracy’.% Abusive borrowing
comprises four typologies, albeit not ‘hermetically sealed’, expected in foregoing
paragraphs.

Superficial borrowing that accommodates the form but is devoid of substance
is termed as ‘sham borrowing’. Another form of selective abusive borrowing is
selective borrowing, that is, selectivity in borrowing debarred the adaptation of
an integrated package as a whole rather than borrowing in piecemeal accordance
with instrumental necessity. Contextual borrowing, shorn of acculturation, denotes
importing constitutional norms in a de-contextualised way, being oblivious to the host
country’s contextual milieu. Anti-purposive borrowing denotes borrowing a form of
constitutional norm with an oblique motive and purpose antithetical to, sometimes
polar opposite to, the essence of the idea.>

E. Facilitating and Retarding Factors in Cross Constitutional Borrowing

1. Time of Constitutional-Borrowing

The borrowing of constitutional norms may be of, inter alia, two forms, e.g. rights
and constitutional institutions®’. One possible third is borrowing of constitutional
practise and culture without formal means. The formal stage, i.e. constitutional-
assembly-stage is susceptible to borrowing.*® After promulgation, constitutional
borrowing occurs through judicial review and constitutional amendment. The practise
can be accessed at any time.

2. Universalism and Cultural Relativism Dichotomy

The old debate, one of the oldest legal discussions, often erects stumbling blocks in
borrowing. Cultural relativists® oppose legal infiltration, while universalists staunchly
advocate universal homogeneity.® The fear of outsiders’ imperialism sometimes acts

54 Dixon and Landau (n 41) 11.

55 ibid 37.

56 Dixon and Landau (n. 41) 43.

57 Osiatynski (n 11) 254.

58 See Yash Ghai, ‘The Role of Constituent Assemblies in Constitution Making’ (2006) 25.

59  ‘The arguments for rejection were always the same: “we are different.” Osiatynski, (n 11) 259.

60 On this debate, see Jack Donnelly, ‘Cultural Relativism and Universal Human Rights’ (1984) 6 Human Rights Quarterly,
400.
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as a bulwark against wanton borrowing and transplants. For example, the right to
same-sex marriage® or euthanasia will hardly be borrowed in theocracy.

3. Globalisation

In this era of far-flung globalisation, it has become the ‘cliché of our time’. The
present interwoven world and transjudicial migration are emboldened by such an
upsurge. Globalisation means the lawyers of one country routinely interact with the
other nation’s legal system.®* However, the mischievous impact of globalisation arouses
cynicism to ponder whether such uniformisation, inspired by the theme of ‘civilising
mission’, is covert imperialism. Some voices tilted towards legal pluralism also.®

4. Outsider’s Obtrusion

Constitutional transplantation occurs when alien counterparts are opted to design the
constitutional tapestry of a certain country. Post-war constitution-making in Japan and
Germany witnessed the western legal transplantation, by imposing several conditions
on constitutionalism through axis power. Al-Ali showed external influence in the
formation of the Iraqi constitution.* Bangladesh’s constitution-making process is also
influenced by ‘world’s super power and India’.%> The United Nations (UN) has become
a major voice in shaping constitution-making processes and texts.®

5. Constitutional Confluence in the Global South

Countries in South Asia belong to the global south. Maldonado showed that
constitutionalism in the global south is endowed with distinct assimilative epithets that
aggrandise inter-constitutional migration in the global south and borrow from the global
north.®” The low level of legal scholarship, epistemological dependence on the North,
and the formalist concept of laws in the global south compels researchers to probe the
legal literature of the North. Innumerable instances exist, indicating the inflow of norms
from north to south. The major legal systems in the global south are based on continental
Europe or Angle-American law.%® This also increases borrowing and transplant.

61 See Brenda Cossman, ‘Migrating Marriages And Comparative Constitutionalism” in Sujit Choudhury (ed), The Migration
of Constitutional Ideas (Cambridge University Press 2006) 209.

62  Mark Tushnet, ‘“The Inevitable Globalisation of Constitutional Law’ (2009) 49 Virginia Journal of International Law, 985,
993.

63 See, Werner Menski, Comparative Law in Global Context: The Legal System of Asia and Africa (Cambridge University
Press 20006) 115.

64 See Zadid Al-Ali, ‘Constitutional Drafting and External Influence’ in Tom Ginsburg and Rosalind Dixon (eds) Comparative
Constitutional Law (Edward Edgar 2011) 77-95.

65 Ridwanul Hoque ‘The Founding and Making of Bangladesh’s Constitution’, in Kevin YL Tan and Ridwanul Hoque (eds),
Constitutionalism in South Asia (Hart Publishing 2021) 91, 119.

66 Dixon and Landau (n 41) 9.
67 Maldonado (n9) 1.
68 ibid 5.
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6. Other Factors

A myriad of factors exert an impact on borrowing. Legal education can be one such
institution. Halperin showed that persons well versed in English law contributed to
‘transplant’ English law in India.®® Wide-ranging internationalisation acts as a conduit
for migration within national jurisdiction.”” Comparative constitutional law academics
and experts are important borrowing-promotive factors. Post-colonial countries often
borrow from their colonial masters.” ‘Trans-judicial communication’”> among judges
often facilitates borrowing.” The resemblance is ‘post-war juridical paradigm’, which
enhances borrowing though some scholars decried against such ‘common model’™
Citation of foreign judgments through the ‘guiding horizon, probative comparison or
contrario’ can be another medium of constitutional borrowing.”

I11. The Convergence of Constitutional Rights and Remedies in South Asia

Ours is the age of comparative constitutionalism. Judiciary plays a crucial role in
‘constitutional gardening’. The South Asian constitutions incorporate fundamental
rights in both justiciable™ and non-justiciable” forms. Infringement of which can
be rectified by judicial invocation. Similitudes are abundant in the contents of these
rights, and violations are often analogous. Much homogeneity in South Asia compels
judges understanding fundamental rights (FR) to look into other’s scenario. Sometimes,
borrowing emanates from this backdrop.

A. Constitutional borrowing through judicial activism

Judiciary, being the least dangerous state branch with neither sword nor purse,
cannot feed people nor give them jobs. However, it can erect a bulwark against state

69 Jean-Louis Halpérin, ‘Western Legal Transplants and India’ (2010) 2(1) Global Law Review, 14, 28.

70 Haque showed that the drafting of the Bangladesh constitution was influenced by international law. Muhammad Ekramul
Haque, ‘The Bangladesh Constitutional Framework and Human Rights’ (2011) 22 Dhaka University Law Journal, 55, 59.
See also Mattas Kumm, ‘Democratic Constitutionalism Encounters International Law: Terms of Engagement’, in Sujit
Choudhury (ed), The Migration of Constitutional Ideas (Cambridge University Press 2006) 256.

71 ibid 248.

72 Anne-Marie Slaughter, ‘A Typology of Transjudicial Communication’ (1994) 29 University of Richmond Law Review 99.

73 Gabor Halamai, Perspective on Global Constitutionalism and the Use of Foreign and International Law (Eleven International
Publishing 2014) 177.

74 Jeffry Goldsworthy ‘Questioning the migration of constitutional ideas: rights, constitutionalism and the limits of convergence’
in Sujit Choudhury (ed), The Migration of Constitutional Ideas (Cambridge University Press 2006) 115.

75  See Tania Groppi and Marie-Claire Ponthoreau, The Use of Foreign precedents by Constitutional Judges (Hart Publishing
2013)431.

76  Part I1I of the Constitution of India, 1950; Ch.1 of The Constitution of The Islamic Republic of Pakistan, 1973; Chapter 11
of The Constitution of the Peoples Republic of Bangladesh, 1972; Ch. III of The Constitution of the Democratic Socialist
Republic of SRI Lanka, 1978; Chapter 3 of the Constitution of Nepal 2015, Art.8 of The Constitution of The Kingdom
of Bhutan, Ch.2 of the Constitution of the Republic of Maldives, 2008; and Chapter 2 of the Constitution of the Islamic
Republic of Afghanistan, 2004. For brevity, it is hereinafter called the Indian, Pakistan, Bangladesh, Sri Lankan, Nepal,
Maldives, and Afghanistan constitutions.

77  Art.37 of the Indian Constitution, Art. 30 of the Pakistani Constitution, Art.8 of the Bangladeshi Constitution, Art.29 of the
Sri Lankan Constitution, Art.55 Of the Nepalese and Maldives constitutions.
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lawlessness through the act of vigilant activism. An activist judge’®, primacy over the
text’s spirit in lieu of clinging to it lexicographically, can loftily borrow from others
while understanding the spirit of a constitution. This purpose is to rhyme with global
trends, not be captive of past’ or not being prey to the mechanical interpretation.
Cross-country legal comparativist stirs judicial activism.*

1. Public Interest Litigation: Extending the Standi

Post-war jurisprudential trajectory abdicated stringent adherence to textualism,
and thus, the heydays of judicial conservatism started to dwindle by lowering the
standing yardstick, and thus, the efflorescence of Public Interest Litigation (PIL)
dawned. America spearheaded this PIL-effervescence in the late-1960s and the 1970s®!
through some benchmark cases like Brown®? and NAACP vs. Button.®* Appreciably,
Britain also leaned towards eschewal of orthodox rule of standing.

Initially, this sub-continent, being subsumed under the common law system, adhered
to stringent standing doctrine established by some British cases like Lewisham Union,3*
Sidebotham®, which required a high threshold of standing to avail court, and the person
aggrieved was narrowly construed.’® Subsequently, in England, a metamorphosis
from a limited approach to liberal leadership can be evidenced in the wake of global
development.’” In the 1970s, the English Court liberalised by adopting ‘sufficient
interest’ in famous Balckburn cases.?® These cases rightly emboldened South Asian
Judges who merrily borrowed these contemporaneous developments by renouncing
prior judicial rule. Hence, borrowing is of two sorts: the first restrictive rule of standing
borrowed from the colonial predecessor and the liberal approach from the global
practise.

78 Some epithets of activism appear in Husain’s: Waris Husain The Judicialization of Politics in Pakistan: A Comparative
Study of Judicial Restraint and its Development in India, the United States, and Pakistan (Routledge 2018) 3.

79  Justice Haleem in Benazir Bhutto case. PLD 1988 SC 416 at 421.

80 Ridwanul Hoque, Judicial Activism in Bangladesh, A Golden Means Approach (Cambridge Scholars Publishing 2011) 237.
81 Dr. Hari Bansh Tripathi, ‘Public Interest Litigation in Comparative Perspective’ (2007) NJA Law Journal, 49, 56.

82 Brown vs. Board of Education (1954) 347 US 483, where the segregation of black populace was disavowed.

83 371 US415.

84 [1897] 1 QB 498.

85 [1880] 14 Ch. D 458.

86 Justice D.A. Desai ‘The Jurisprudential Basis of Public Interest Litigation” in Sara Hossaian, Shahdeen Malik, and Bushra
Musa (eds), Public Interest Litigation in South Asia (UPL 1997) 22. Naim Ahmed, Public Interest Litigation: Constitutional
Issues and Remedies, (BLAST 1999) 129.

87 M. Amirul Islam, ‘A Review of Public Interest Litigation Experiences in South Asia’ in Sara Hossaian, Shahdeen Malik,
and Bushra Musa (eds), Public Interest Litigation in South Asia (UPL 1997) 55, 56.

88 R v Commissioner of Police, Ex Parte Blackburn [1968] 2 QB 118, Blackburn vs. Attorney General [1971] 1 WLR 1037,
R v Police Commissioner, Ex-parte Blackburn [1973] QB 241.
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The PIL of one is not a copy of another country. Each has distinct characteristics.
The Bangladeshi PIL is emblazoned with its constitutional autochthony.®
Pakistan’s PIL is imbued with Islamic Social justice® which is ‘steering force’ of
its constitutionalism. The Indian PIL is distinguished for its social orientation.”!
However, some commonalities, like common colonial past,’? similar constitutional
wording,” analogous constitutional litigation®, or identical socioeconomic conditions,
compel South Asian countries to ponder development elsewhere; thus, borrowing or
transjudicial influence escalates. Another noteworthy commonality is that the spate of
PIL/activism has reached its zenith after the lifting of an emergency, seemingly for the
reclamation of self-legitimisation, in India®, Pakistan® and Bangladesh.” It warrants
the conclusion that PIL thrives in democracy.

a. India

Primordially, India was in the grip of strict rule of standing derived from English
jurisprudence.”® Influx of PIL in the USA in the 1960s by the Warren Court” and
liberalisation of standing in England'® was of inspiration to Indian judges for
jurisprudential borrowing across the Atlantic, and hence it might be characterised
as ‘modified’ American PIL.!°! However, Baxi retorted, arguing that distinctive birth
history, growth, and its focus on have-nots distinguish it from American PIL. The
nomenclature Social Action Litigation (SAL) befits Indians.!” The grandiose claim is

89  Per Justice BH Chowdhury in Anwar Hossain. 1989 BLD (Spl) 1 at 59, Mustafa Kamal J identified its absence of prior
negotiation with the colonial master in FAP-20, Para 41.

90 In Bhutto, PLD 1988 SC 416 at 421, the court stated that the right is also guaranteed under Art. 2A (Islamic principles,
Annexe Of Pakistan Constitution). See Faqir Hussain, ‘Public Interest Litigation in Pakistan’ (1993) PLD Journal 72.

91 Upendra Baxi, Taking Sufferings Seriously: Social Action Litigation in the Supreme Court of India, (1985) 4 Third World
Legal Studies, 107. PN Bhagwati, ‘Judicial Activism and Public Interest Litigation’ (1985) 23 COLUM. J. TRANSNAT'L
L. 561.

92 Sara Hossaian, Shahdeen Malik, and Bushra Musa (eds), Public Interest Litigation in South Asia (UPL 1997) xiii.

93 Justice Maynul Islam Chowdhury, Maintainability of Writ petition: An Apprisal, (Universal Book House, 2021), 34, asserts
that Article 98 of the Pakistani Constitution is Akin to Article 102(2) of the Bangladeshi Constitution. Justice Naimuddin
Ahmed says it is ‘verbatim reproduction’ of Pakistan Constitution. Justice Naimuddin Ahmed, Law of Preventive Detention
in Bangladesh, in Hossain, Malik and Musa (eds), Public Interest Litigation in South Asia, (n 86) 115. Similarly, almost the
same writs are mentioned in Article 126(3) of the Sri Lankan Constitution and Article 32(2) of the Indian Constitution.

94 One inquisitive mind may see the factual similitude between Indian Olga Tellis and ASK v Bangladesh; Bondhu Mukti
Morcha and Darshn Maish; BNWLA and Vishakha; Maneka Gandhi and HM Ershad.

95  Upendra Baxi, The Indian Supreme Court and Politics (Eastern Bok Company 1980) 126.

96 Maryam S. Khan, ‘Genesis and Evolution of Public Interest Litigation in the Supreme Court of Pakistan’ (2014) 28. 2
Temple int. L and Comp. L. J. 284, 290.

97 For details see below sec. 4.5. Hoque, Judicial Activism in Bangladesh (n 80) 204.
98 Desai (n 86) 18; Husain (n 78) 89.

99 PK. Tripathi, ‘Foreign Precedents, and Constitutional Law’ (1957) 57 COLUM. L. REV. 319, 319. Rajeev Dhavan, ‘Borrowed
Ideas: On the Impact of American Scholarship on Indian Law’ (1985) 33 AM. J. COMP. L. 505.

100 Ahmed, Public Interest Litigation: Constitutional Issues and Remedies (n 86) 110-11.

101 Arun K. Thiruvengadam ‘Revisiting The Role of the Judiciary in Plural Societies (1987)” in Sunil Khilnani, Vikram
Raghavan, and Arun K. Thiruvengadam (eds), Comparative Constitutionalism in South Asia’ (OUP 2013) 342, 349.

102 Baxi, ‘Taking Sufferings Seriously: Social Action Litigation in the Supreme Court of India’ (n 91) 108; Bhagwati (n 91)
569.
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counteracted by Agrawala, who insightfully argued that Indian PIL is philosophically
no more distinct from American PIL; rather, it resembles and follows American
development.'® Another scholar decried with dismay that India had nothing original,
everything is borrowed.!** Arguably, this U.S.-slanted PIL jurisprudence in India is
result of heightened borrowing.

Justice Bhagwati and Iyar!'® stirred the gear by their pro-poverty stances'*® and
movement for legal aid. It inaugurated the court’s metamorphosis from positivism to
activism in the aftermath of an emergency. In relaxation of standing, Indian judges
extensively relied on American cases and academic works.'"” In Dabholkar, '®Justice
Iyar rests on American cases i.e. Baker vs. Carr'®, and Lord Denning’s rationale in
the Counsel for the Attorney-General of the Gambia v. Pierra Sarr N. Jie.''* Besides,
reliance was also placed on English academic work to jettison the stern standing rule.
In a 1975 case, a court granted'!! some ‘implicit nods’ to US development. In the
1970s, the court, while allowing standing to labour organisations'? or understanding
the meaning of aggrieved persons,''® took recourse to American and English cases
and academic works. In habeas corpus case, the court relied on various English cases,
e.g. R vs. Speyer'* to loosen the grip on the iron rule of standing. In Rajendra Kumar
Chandemal'and, VD Deshpande, challenging''® illegal incarceration by persons
sufficiently interested or allowed. In environmental case'’”, courts fervently borrow
from overseas jurisdictions, international decisions, and even scholarly works.!'® The
Doctrine of Public Trust was borrowed in M C Mehta v Kamal Nath'”®, relying on

103 S.K. Agarwala, Public Interest Litigation in India: A Critique (Tripathi and Indian Law Institute1987) 29.
104 Gobind Das, Supreme Court in Quest of an Identity (Eastern Book Company 1987) 33.

105 Some judgments of Tyar J in the mid-70s heralded a forthcoming change. Bar Council of Maharashtra, v. M.V. Dabholkar
(1975), Nawabganj Sugar Mills (1975), 75 Mumbai Kamgar Sabha v. Abdulbhai (1976) and Maharaj Singh v. State of U.P.
(1976).

106 Islam, ‘A Review of Public Interest Litigation Experiences in South Asia’ (n 87) 61.

107 Arun K. Thiruvengadam, ‘In Pursuit of “The Common Illumination of Our House”: Trans-Judicial Influence and the Origins
of PIL Jurisprudence in South Asia’ (2008) 2 Indian J. Const. L 67, 87.

108 AIR 1975 SC 2092.

109 (1962) 369 US, 186.

110 1961 AC617.

111 Newabganj Sugar Mills Co., Ltd. Union of India AIR 1976 SC 1152.
112 AIR 1976 SC 1455.

113 AIR 1976 SC 602.

114 [1916] 1 KB 595.

115 AIR 1957 Madhya Pradesh 60.

116 AIR 1955 Hyderabad 36.

117 Regarding Public Interest Environmental Litigation (PIEL) see Jona Razzak, Public Interest Environmental Litigation in
India, Bangladesh and Pakistan (Kluwer Law International 2004) 25.

118 See Andhra Pradesh Pollution Control Board. Nayudu [2002] 3 LRC 275.
119 (1997) 1 SCC 388.
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American scholarship'? and later indigenised by the right to life.!*!

Contrarily, disavowal of US precedents by Indian courts is not unprecedented, and
thus, contrario can be exemplified. Unlike the USA, the Indian PIL is initiated by the
judiciary. The American limited-judicial review concept has been rejected by India
and Pakistan.'?? Indian judges refused to adhere to US case-laws owing to divergent
constitutional texts or discrepant social milieus in myriad cases,'? for instance,
Mahadeb Jiew v. Dr. Sen reprimanded the'** uncritical endorsement of American cases
and declined to interpret the women’s equality-right view from the American prism.

The phenomenal case S.P. Gupata'® asserts that action inimical to the plurality at
large is amenable to review!?® and resembles the line of argumentation in earlier British
cases. This voluminous case does not bereft of invoking foreign precedents; rather, it
carefully probed them,'?” and domestic cases.'?® An echo of the Bangladeshi Berubari
principles'?® can be discerned in this Judges case.

Understandably, the Indian people-prone Supreme Court (SC), a social auditor,'*°
did not hesitate to adopt a US-leaning activist approach to shield the FR"*!' and shifted
from ‘laissez faire state to welfare state’ with a view to make the ‘Supreme Court for
Indians’. Appreciably, it became an exponent of ricoeur. People use Indian experiences
to migrate across countries in this region.!'¥

120 J. L. Sax, ‘The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention’ (1970) 68 Michigan Law
Review 471.

121 M.I Builders Private Ltd. v Radhey Shyam Sahu (1999) 6 SCC 464, 466.
122 Husain, The Judicialisation of Politics in Pakistan (n 78) 8.

123 Thiruvengadam, ‘In Pursuit of “The Common Illumination of Our House”: Trans-Judicial Influence and the Origins of PIL
Jurisprudence in South Asia’ (n 107) 78.

124 AIR, 1951, Cal. 563.
125 AIR 1982 SC 149.

126 AIR 1982 SC 149 at 188. The court held that a person having sufficient interest can avail the court (para-22) but not a
meddlesome interloper (para-17).

127 Manoj Mate, ‘Two Paths to Judicial Power: The Basic Structure Doctrine and Public Interest Litigation in Comparative
Perspective’(2010) 12 San Diego Int’l L.J 175, 194.

128 K.R. Shenoy v. Udipi Municipality. AIR 1974 SC 2177, where a taxpayer was granted standing against a municipality. J.M.
Desai v. Roshan Kumar. AIR 1976 SC 578 At the very beginning, when Bhagwati J acceded, several foreign authorities
were brought to court’s account (para-1). Court cited, inter alia, Queen v. Bowman [1898] 1 Q.B. 578 (at para-15) and
McWhirter [1973] Q.B. 629 (at para-21 & 956) to buttress the concept of sufficient interest.

129 Mustafa Kamal J in F4P-20 case (para 33).

130 Fertiliser Corp. Kamgar Union v. Union of India AIR. 1981 S.C. 344.

131 Hussainara Khatun vs. Home Secretary (1980) 1-SSC 98 at 108. Where the court found no bar to adopt US-style activism.
132 Tushnet and Khosla, Unstable Constitutionalism (n 4) 6.
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b. Pakistan

The first follower of the Indian PIL advancements was Pakistan'* after the restoration
of democracy in the 1980s'** as a ‘post-emergency judicial catharsis’. However, prior to
Indian efflorescence, a 1969 case took a more lenient view shunning stern rule endorsing
‘sufficient for maintaining a proceeding’ rule.!*® The PIL came to its culmination
after the reinstatement of Chaudhry Chief Justice (CJ) in 2009, following the lawyer
movement. It stirred an influx of self-intervention, hyper-activism, judicial populism,
and the over-judicialization of mega-politics, which is tantamount to aristocracy.'*® Khan
compendiously dilated on the Pakistani PIL itineraries.'*” Earlier she envisaged the Indian
influence and selective borrowing by Pakistan in the 1990s. Though'*® jurisprudential
resonance and proximities in reasoning give a ‘borrowed favour’ to Pakistani-PIL, there
are some distinctively indigenous epithets e.g. Islamic principles.

The open-ended article 184(3) requires the court to entertain ‘question of public
importance’, where the root of the PIL lies.”** English'* and Indian'*' developments
that escalated borrowing also influenced the court. Benazir Bhutto' hinged on S.P.
Gupta to allow standing. Darsha Maish'® transplanted the ‘little Indian in large
number’ of S.P. Gupta by ‘little Pakistanis’. It resembles the Indian Bondhu Mukti
Morcha. To broaden the scope of the right to life as a right to environment in Shehla
Zia"¥, the court extensively borrowed from Indian jurisprudence, including the concept
of establishing a commission to subdue environmental contamination.

¢. Bangladesh

Bangladesh, in its incipient stages, optimistically acted as a harbinger of the South
Asian PIL by adopting a worthwhile liberal stance in pursuing Balckburn cases even
before Indian development.'*® Berubari'*® bestowed the foothold to a sufficiently

133 Ahmed, Public Interest Litigation: Constitutional Issues and Remedies (n 86) 17.
134 Sadaf Aziz, The Constitution of Pakistan: A constitutional Analysis (Hart Publishing 2018) 133.

135 Fazle Din case 21 DLR (SC) (1969)225 Pe Hamoodur Rahman J. This case is characterised as an exception to Ahmed.
Ahmed, J. Public Interest Litigation: Constitutional Issues and Remedies (n 86) 116.

136 Sanaa Ahmed, ‘Supremely Falliable? Adebat on Judicial Restraint and Activism in Pakistan’ (2015) 9 ICL Journal 213, 238.
137 See Khan, ‘Genesis and Evolution of Public Interest Litigation in the Supreme Court of Pakistan’ (n 96) 284.

138 See Khan, ‘The Politics of Pubic Interest Litigation in Pakistan in the 1990s’ (n 135) 2.

139 Mohammad Haleem, C.J. in Benzir Bhutto PLD (1988) (SC) 413.

140 Ahmed, J. Public Interest Litigation: Constitutional Issues and Remedies (n 86) 117.

14
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Thiruvengadam, ‘In Pursuit of “The Common Illumination of Our House™: Trans-Judicial Influence and the Origins of PIL
Jurisprudence in South Asia’ (n 107) 95-97.

142 PLD (1988) (SC) 413.

143 PLD 1990 SC 513.

144 PLD 1994 SC 693.

145 ATM Afzal CJ in FAP- 20 case at para-3.
146 (1974) 26 DLR (AD) 44.
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interested person and differentiated justifiability from standing.'¥’ Here, reliance was
posited on Pakistani case , i.e. Mia Fazl Din Lahore Improvement Trust'*® and English
case namely Blackburn V. Attorney General'® to substantiate the liberal construction
of ‘person aggrieved’. The Court also dexterously demonstrated that the open-textured
wording of article 102 accommodates standing in an infringement of fundamental
rights that pervades across the country. Seemingly, the court took a textualist stance
and bricolage. Berubari may outline that the court will remain congruent with the
liberal view and herald the spawning of the PIL in Bangladesh.

However, the aborted seed was developed by Berubari, and it was nipped in the bud
owing to obnoxious constitutional atrophy and de-clothing by military oligarchy after
1975. The court was immersed in orthodox rules during that period of slumber and
inertia. Court borrowed English traditional retrogressive ethos of personal grievance
to discard vicarious litigation.'*® Even the court declined to follow India because it
did not have textual similarity in Snagabadpatra.'s'

In hindsight, the court reincarnated moribund Berubari in 1997 by implementing Flood
Action Plan Case 20,"* which lifted many insurmountable setbacks. Impetus came from
neighbouring developments'® | i.e. India and Pakistan.'®* The SP Gupta was seemingly
instrumental in underpinning this reasoning.'*> Although the court considers the English,'*
Indian,'” Pakistani', and Sri Lankan'> developments, it dialogically interprets Art.102
and provides a teleological construction instead of blindly following foreign cases'® The
court opined that the Constitution should be interpreted in consideration of historic birth,
along with the constitutional scheme and objectives. This people-centric, context-specific
interpretation resembles expressivism theory. The court rejects, as a negative borrowing,
a Philippian case'®' of the standing of an unborn child.

147 Ridwanul Hoque, ‘Constitutionalism and the Judiciary in Bangladesh’ in Sunil Khilnani, Vikram Raghavan, and Arun K.
Thiruvengadam (eds), Comparative Constitutionalism in South Asia’(OUP 2013) 312.

148 (1969) 21 DLR (SC) 225.
149 (1971) T WLR 1037.

150 Instances are innumerable. In Sangbadpatra, opulent members were rejected. Dada Match Workers Union 29 DLR (1977)
674, Zamiruddin Ahmed vs. Bangaldesh 34 DLR (1982) 34, Khulna Shipyard Employees Union 30 DLR (1978) 368.

151 12 BLD (AD) (1992) 153.
152 17 BLD (AD) (1997) 1, FAP-20 is called “first real PIL".
153 Hoque, Judicial Activism in Bangladesh (n 80) 239.

154 Sumaiya Khair, Legal Empowerment for the poor and the disadvantaged: Strategies, Achievements and Challenges’ (CIDA
2006) 166.

155 Ridwanul Hoque, ‘Taking Justice Seriously: Judicial Public Interest and Constitutional Activism In Bangladesh’ (2006)
15(4) Contemporary South Asia, 399, 402.

156 Para-29 gives a comprehensive account of English development that includes Balckburn cases.

oo

157 Para 33 considers the S.P. Gupta and Para. 35 demonstrate various Indian advancements in PIL.

158 Benzir Bhutto and Shehla Zia are cited in Para 38.

159 See para-36, 37.

160 Kamal J observed that our constitution is not a mere replica of the Anglo-Saxon Westminster system. (Para 41).
161 Juan Antonio Oposa vs. Hon ble Fulgencio S. Factoran G.R. No. 101083, 224 S.C.R.A. 792 (1993).
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The spike of borrowing came into being through environmental degradation cases

and extended right to life!®?

jurisprudence. The court borrowed the jurisprudence
Doctrine of Public Trust (DPT) from Indian cases and scholarly works.!®* Each of
the four cases'® regarding DPT referred to MC Mehta, and two of them '® rested on
Prof. Sax’s article.'® In the Turag River case, Kamal J demonstrates the constitutional
provisions along with eleven laws embracing DPT and foreign referrals for persuasive

value that indicates the court’s functionalist approach.

Indubitably, PIL-jurisprudence in Bangladesh has been ameliorated and influenced
by the development of elsewhere, notably Indian developments in the 1980s, by
which it emancipates itself from tentacles of rigid textualism that the court inherited
from its anterior legal predecessor i.e. Britain. The court also imbibed English liberal
jurisprudence to widen the scope of public interest in the text. In a 1994 case,'’ the

168

court defined ‘public interest’ based on English cases'®® and found no other concomitant

text.

It cannot be gainsaid that Indian development exerts a monumental degree of
influence in the furtherance of the Bangladeshi PIL, but a modicum of truth lies if
one hegemonically claims ‘PIL in Bangladesh is the fruit of Indian development’'®
where Berubari precedes Judges’case. Instances are abundant where the court rejects
an Indian position. In a series of case!™, court relinquishes, as a contrario, the Indian
subjective satisfaction test for preventive detention. Bangladeshi-PIL is not a mere
post-emergency offspring, nor did it undergo a protracted birth like India, albeit a
full-fledged PIL came to fruition after lifting the emergency.

d. Sri Lanka and Nepal

The Indian constitutional law is a source of borrowing for Sri Lanka!”!

and has
persuasive value for judges.!”? Samararatne found that Indian jurisprudence is

162 Muhammad Mahbubur Rahman, ‘Right to Life in the constitution of India, Pakistan, and Bangladesh: an Appraisal’, (2006)
17 Dhaka University Studies, 145.

163 See Md Azhar Uddin Bhuiyan, ‘The Doctrine of Public Trust: Its Judicial Invocation in Bangladesh and the Future Potentials’
(2021) 9 Jahangirnagar University Journal of Law, 89.

164 (2011) 16 BLC 386, (2010) 18 BLT 323, (2010) 22 BLC 48, (2019) WP 13989/2016.

165 Alam, F. (2010). 18 BLT 323, Human Rights & Peace for Bangladesh v Bangladesh (2019). WP No. 13989/2016.
166 Bhuiyan, ‘The Doctrine of Public Trust’ (n 163) 94.

167 AR Shams-ud-Doha vs. Bangladesh 46 DLR (1994) 405.

168 The court relied on two British cases, (1894) 1QB 133 and (1957) 2QB 169.

169 Thiruvengadam, ‘In Pursuit of ‘The Common Illumination of Our House: Trans-Judicial Influence and the Origins of PIL
Jurisprudence in South Asia’ (n 107) 97-102.

170 Aruna Sen vs. Bangalesh (1975). Interestingly, the court relied on the dissenting opinion of Lord Atkin in the case of
Liversidge. Parvin vs. Bangladesh (1988) 40 DKR (AD) 178 at 183; Abdul Latif Mirja, 31 DLR (AD) 1979, 1.

Gary J. Jacobsohn and Shylashri Shankar, ‘Constitutional Borrowing in South Asia: India, Sri Lanka, and Secular
Constitutional Identity” in Sunil Khilnani, Vikram Raghavan, and Arun K. Thiruvengadam (eds), Comparative
Constitutionalism in South Asia’(OUP 2013) 182.

172 Seneviratne and Another v University Grants Commission and Another [1978-79-80] 1 Sri LR 182 (SCSL) 188.
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instrumental to Sri Lankan public law development in three ways 1) direct borrowing
2) reinforcing reasoning by referral, and 3) creeping influence.!”

Like other countries, Sri Lanka initially advocated stringent standing rules.'™ In a
1982 case'”, the court adopted a sufficient interest role in accordance with English
law. Then, recourse to Indian cases reinforced it. In a 2007 case'’®, the Court invoked
S.P. Gupta to ingrain the judicial review power. Environmental cases are filled with
Indian references. In a Public interest environmental litigation (PIEL) case!”’, the
court fortifies its reasoning by resorting to Indian environmental cases'” to accede to
public interest. The court adjudged reliant on famous Indian cases, namely, Bandhu
Mukti Morcha and S.P. Gupta, to engraft liberal standing rule.!” In dealing with
the Directive Principles,'®® environmental litigation,'$! and equality cases, the court
tailored its reasoning by borrowing from Indian jurisprudence. In the habeas corpus
case'®, the court exclusively relied on Sebastian M Hongray v. Union of India'® to
award costs to the petitioner. Arguably, the textual assimilation of the two countries
escalates the borrowing.

Article 126 of the Sri Lankan Constitution is narrower than that of India. The court
can only indict if a violation occurs due to executive or administrative action. The court
is also precluded from reviewing the legislature. This narrow-textual wording resulted
in rejecting the Indian position as a contrario. In a 2016 case!®, the court declined to
be guided by the widened standing rule of India due to fundamental differences and
a particularist stance.

The plethora of Indian citations by Sri Lankan courts warrants the fateful conclusion

that the hegemonic influence of Indian jurisdiction pervades its neighbouring

territories.'®

173 Dinesha Samararatne, ‘Judicial Borrowing and Creeping Influences: Indian Jurisprudence in Sri Lankan Public Law’, (2018)
2(3) The Indian Law Review, 205.

174 Neviille Fernando Case 2, Sri. L.R.214, rejected the vicarious standing of a shareholder.

175 Wijesiri v Siriwardene [1982] 1 Sri LR 171 (SCSL).

176 Senarath v Kumaratunga [2007] 1 Sri LR 59 (SCSL).

177 Sugathapala Mendis and Another v. Chandrika Kumaratunga and Others [2008] 2 Sri LR 339 (SCSL).
178 (1995) 5 SCC 647 (SCI), AP Pollution Control Board v. Nayudu (1999) 2 SCC 718 (SCI).

179 See Azath Salley v. Colombo Municipal Council [2009], 1 Sri LR 365 (SCSL).

180 Article 129 of the Sri Lankan Constitution prevents it from being enforceable. Enforcement of which was sought in the
case of Environmental Foundation Limited et al. v. Attorney General [1994] 1(1) SAELR 17. See also Seneviratne and
Another v University Grants Commission and Another [1978-79-80] 1 Sri LR 182 (SCSL) 188. Where the court relied on
Keshavananda to consider the position of the Directive Principles.

181 Found. Ltd. v. Land Commun’r (The Kandalama Case), (1994) 1(2) South Asian Environmental Law Reporter 53, which
was decided after Indian endorsement of right to environment is a FR in RLEK v. State of U.P., AIR 1987 SC 2426.

182 Leeda Violet v Vidanapathirana OIC, Police Station, Dickwella and Others [1994] 3 Sri LR 377.
183 AIR 1984, SC. 1.
184 Ceylon Electricity Board Accountants’ Association v Minister of Power and Energy and Others (SCSL 3 May 2016).

185 Rehan Abeyratne, ‘Rethinking Judicial Independence in India and Sri Lanka’ (2015) 10 Asian Journal of Comparative Law,
99, 133.
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Nepal, having the most progressive South Asian constitution,'®® was fraught
with tumultuous political upheavals and ardently availed comparative modalities in
constitutionalism.'®” Nepal adroitly indigenised imported ideas and transplanted them

into autochthonous jurisprudence. In the 1965 case, a'$

court allowed a challenging
election procedure. However, in the Ambassador Appointment case'®, the Court
adopted a rigid test of the PIL. The court reversed the decision by widening the standing
in a series of cases.!”® In a myriad of cases, i.e. challenging women’s equality'®!, marital

192 homosexuality!**, and cow-slaughter'*®, courts have delved into comparative

rape
law. Although Nepal is a beginner on PIL journey, the euphoria of PIL in adjacent

jurisdictions has influenced Nepal.'*®

The upshot of the above discussion is that the orthodox stringent standing rule was
adopted in South Asia from Britain. Afterwards, India allowed the inflow of American
liberal stance, and others followed Indian PIL. PIL sometimes acted as a way to address
prior constitutional mayhem during an emergency. Courts are inclined to keep doors
ajar for impoverished multitudes and hence depart from strict adversarial adjudication.
Menski rightly opines that the South Asian PIL is legally more entrenched than the
right-based-American one for its duty-based ramification.!*

B. Horizontality of the right side

Horizontality'”” of human rights has turned out to be a progressive trend in global
practises, of constitutionalism'®, though not homogeneously adhered. Traditionally,
courts were used to remain vigilant only against state actors and gave cold shoulder
towards horizontality of rights.'” However, the ubiquity of right protection exhorts

186 Islam, ‘A Review of Public Interest Litigation Experiences in South Asia’ (n 87) 65.

187 Mara Malagodi, ‘Constitutional Developments in a Himalayan Kingdom’ in Sunil Khilnani, Vikram Raghavan, and Arun
K. Thiruvengadam (eds), Comparative Constitutionalism in South Asia’(OUP 2013) 87.

188 Banarasi Mahato v. Election Officer of Dhanusha & Others, NKP 154 (SC 2022 BS).
189 Adhikari v. Secretariat of the Council of Ministers, NKP, 821 (SC 2048 BS) (1991 AD).

190 Bal Krishna Neupane v. HMG, Ministry of Water and Power Resources, and in Bal Krishna Neupane v. PM Girija Prasad
Koirala and Others.

191 Sapana Pradhan-Malla for the FWLD v. Ministry of Law and Justice, 5 Sarvocca Adalat Bulletin, 1, Asoj 16-30, 2053.
192 Meera Dhungana v. Ministry of Law and Justice NKP 2052 (1995) Vol 5, 462.

193 Tara Devi Poudel v. Cabinet Secretariat, NKP 2058 Vol 43 No. 7/8, 375.

194 Unequal Citizens (The World Bank: Kathmandu 2006) 43.

195 Tripathi, ‘Public Interest Litigation in Comparative Perspective’ (n 81) 65.

196 W Menski, AR Alam and MK Raza, Public Interest Litigation in Pakistan, (Platinum Publishing Ltd 2000) 114-16.

197 Mark Tushnet, Weak Courts and Strong rights: Judicial Review and Social Welfare Rights in Comparative Constitutional
Law (n 17) Ch. 7.

198 Ridwanul Hoque, ‘Horizontality of Fundamental Rights in Bangladesh’ (2021) 32(1) Dhaka University Law Journal 55,
71.

199 Age-old reluctance is reflected in court’s numerous decisions e.g. in India Zee Telefilms vs. The union of India (2005) 4
SCC 649, and in Sri Lanka Rienzie Perera v University Grants Commission [1978-80] 1 Sri LR 128.
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to lean towards horizontality,> ‘one of the most important and hotly debated in
comparative constitutional law’?°!. South Asia is not an exception to this global
practise*” though remained noticeably unnoticed for a while®”. The cases of South
Asia showed that the concept of horizontality remained quiescent before global trends.>*
This preparedness to align with global trends indicates trans-judicial migration.

1. India

India, having the oldest constitution in the region, acted as a torch bearer of horizontality
in this region.?” Adjacent jurisdictions cited India as having greater persuasive value.>
India moved from its limited ability to pursue private action to horizontal protection.>”
In a 1995 case, the Court affirmed its authority to issue appropriate directions to a State
or private employer to ensure that the right to life is meaningful.*® Other jurisdictions

borrowed this jurisprudence, as the next section shows.

2. Bangladesh

Originally, the constitutional provisions of Bangladesh’s carters for horizontal
application.?”” But the practise was not in vogue.?!® Some decisions indicate that

200 This global practise is evident from the wide-ranging acceptance of horizontality, e.g. Ireland, Canada (Dolphin Delivery
case [1986]), Germany (Luth Case, 1958), and South Africa (Du Plessis vs. De Klerk, 1996), UK. USA clings to verticality.
For a comparative discussion, see Mark Tushnet, ‘The Issue of State Action/Horizontal Effect in Comparative Constitutional
Law’ (2003) 1 International Journal of Constitutional Law 79.

201 Stephen Gardbaum, ‘The “Horizontal Effect” of Constitutional Rights’ (2003) 102(3) Michigan Law Review 387.

202 For instances of horizontal effects, to which I will soon come, see AIR 1982 SC 1473, 34 BLD 2014 HCD 129, 1 Sri LR
2005 167.

203 Rehan Abeyratne, ‘Ordinary Wrongs as Constitutional Rights: The Public Law Model of Torts in South Asia’ (2018) 54
Texas International Law Journal 1, 5.

—_

204 Constitutional provision of Bangladesh originally carter for horizontal application (see Constitution of Bangladesh, HCD is
empowered to ‘give such directions or orders to any person or authority’ for breach of fundamental rights (Article 102(1).
But the practise was not in vogue. Contrarily, in Sri Lanka, fundamental rights infringed by ‘executive or administrative
action’ is amenable to court’s scrutiny Article 126(2).

205 Article 32 of the Indian Constitution is reticent about who can file a writ. Article 226 also empowered the court to issue
writ against ‘person’ also.

206 Liberty Fashion (note 216 below) cited Indian cases AIR 1989 SC 16 and AIR 1995 SC 922.

207 See Jeewan Reddy and Rajeev Dhavan, ‘The Jurisprudence of Human Rights’ in D M Beatty (ed), Human Rights and
Judicial Review: A Comparative Perspective (Martinus Nijhoff 1994) 175, 194.

AIR 1995 (SC) 922, See also the Board of Control for Cricket in India case AIR 2015 SC 3197, which argued that when
fundamental rights are at stake, authority loses relevance.

20

o

209 Constitutionally, the HCD is empowered to ‘give such directions or orders to any person or authority” for breach of
fundamental rights under Article 102(1). (Emphasis mine). See also Justice Moyeenul Islam Chowdhury, Maintainability of
Writ Petition: An Apprisal (Universal Book House 2021) 62-71. Hoque ‘Constitutionalism and the Judiciary in Bangladesh’
(n 147) 309.

210 Sultana Nahar v Bangladesh [1998] 18 BLD 361 (HCD), the court refused to take responsibility for the private parties’
committing illegality. However, in another case, Zakir Hossain vs. GrameenPhone (2003), the judicial review of private
bodies was extended. In a 2006 case (58 DLR HCD 117), the court found that a private person could be charged with the
violation of fundamental rights. Even a prominent constitutional lawyer has opined that. See Mahmudul Islam, Constitutional
Law of Bangladesh (3rd edn, Mullick Brothers 2012) 608. Islam also argued for the reviewability of private authority in
Abdul Hakim para 3.
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lukewarm application was undercurrent before the 2014 decision.?!! The court boldly
endorsed horizontality in Moulana, MD. Abdul Hakim v Bangladesh®", where private
bodies were brought within the frontier of judicial review for actions of public nature.
Court heavily relied on the English Datafin Test.*'* Interestingly, court found that
horizontality is constitutionally embedded but then also cited a bunch of ‘common
law pronouncements’?'* for making it more persuasive. Judicial review in Bangladesh
having ‘firm common law-base’ and hence it ardently stretches its gazes towards other
common law jurisdictions to remain in harmony with contemporaneous developments.
Indubitably, it enhances borrowing.

This newly defined public authority is an epitome of constitutional borrowing.?!*
This borrowing is approvingly quoted in subsequent judgments.>'®

3. Sri Lanka

In Sri Lanka, fundamental rights infringed by ‘executive or administrative action’ is
amenable to court’s scrutiny.?'” Sri Lanka has a common trajectory of judicial stalemate
towards private actions and the gradually leaning towards horizontality.?'® Sri Lanka
adopted ‘function test’ applied in Rajaratne to determine whether a company serves
public purposes.?’® Seemingly, the Court’s wide interpretation of ‘state action’ indicates
the application of ‘indirect horizontality’, as in the earlier stages of Bangladesh. In
a 2005 case, private entities that discharge public functions were subject to a writ of

certiorari.”*

211 See Hoque, ‘Horizontality of Fundamental Rights in Bangladesh’ (n 198) 58 calling it ‘indirect horizontality’. A 1984 case
court brought a private body, namely, Grameen Phone, under judicial scrutiny for incurring extra-charge. 55 DLR 2003,
130.

212 34 BLD 2014 HCD 129. It is the first decision to hold a private party’s action, has some pubic ramifications, and is amenable
to judicial review.

213 R v Panel on Takeovers and Mergers, ex parte Datafin [1987] QB 815 court also cited another English case, R v Disciplinary
Committee of the Jockey Club, ex parte Aga Khan [1993] 1 WLR 909.

214 Abudl Hakim, para 25.

215 See Ridwanul Hoque, The ‘Datafin’ Turn in Bangladesh: Opening up Judicial Review of Private Bodies’ Admin Law Blog,
25 October 2017 https://adminlawblog.org/2017/10/25/ridwanul-hoque-the-datafin-turn-in-bangladeshopening-up-judicial-
review-of-private-bodies/# ftn9 accessed 20 March 2023. See for changing nature of public authority Ridwanul Hoque and
Emraan Azad, Judicial Review of State Contracts: Piercing the Narrow Divide Between ‘Pure and Simple’ and Statutory
Or Sovereign’ Contracts (2017) 28 Dhaka University Law Journal 35-41.

216 Liberty Fashion Wears Limited vs. Bangladesh Accord Foundation and Ors. 69 DLR (2017) 519. In this case, judicial review
was expanded to include private authorities acting in the public realm. The argument was underpinned by Abdul Hakim.
The court observed, ‘thus it is not necessary for the impugned act or order to be done or made by a public functionary or
statutory body or local authority for Article 102(1) to be attracted.” The court also cited Datafin and two Indian cases. This
may be referred to as supportive borrowing.

217 Article 126(2) of Sri Lankan Constitution.

218 See, for an analysis, Mario Gomez, ‘The Modern Benchmarks of Sri Lankan Public Law’ (2001) 118, South African Law
Journal 581.

219 Rajaratne v Air Lanka Ltd. and Others [1987] 2 Sri Lanka L.R.
220 Harjani v. Indian Overseas Bank [2005] 1 Sri LR 167.
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Constitutional provisions of other countries in the region , i.e. Pakistan,*! Nepal,**
the Maldives, and Bhutan reveal??*?** horizontality is textually existent or the provisions
are silent. This textual reticence can be used in favour of horizontality to better protect
the FR.

The discussion reveals that no one contemplates horizontality from the constitutional
outset but then turns to it, through vicissitudes, commonly. The global tradition exerts
some impact on this journey, showing that the right-protection mechanism can be
borrowed or migrated.

C. Public Law Compensation

Constitutional courts in South Asia are endowed with power to give ‘order/
direction’®® in case of violation of fundamental rights, including compensation. This
is a ‘common law remedy’ travelled to the states with a British law nexus.??® South
Asian judiciaries like India, Pakistan,??’ Sri Lanka®*®, and Bangladesh?*’ are familiar
with public law compensation or ‘constitutional tort’. Courts look to their peers to
determine the yardstick of compensation in similar cases that heighten borrowing, as
the following paragraphs show.

Rudul Shah?°, the first landmark decision in this field, can be characterised as
a normative progenitor of compensation jurisprudence in India, was followed by
Nilabati Behera. ' Adjoining jurisdictions ardently invoked this justice-enhancing

jurisprudence. In Bilkis Akhter*?, the earliest compensation case, the Bangladeshi

233 234

court hinged upon the brethren judiciary, particularly India** and Pakistan®*, as well

221 Article 199 (1)(a)(c) direction can be given to any ‘authority or person’ for enforcing a fundamental right.

222 Article 144 of Nepal Constitution (2015) ‘institution and individual” inter alia, can be ordered for enforcing FR.
223 Said nothing about whom the constitutional court can adjudicate.

224 The same is true of the Maldives.

225 Art. 102(1) of the Bangladesh Const., Art 32(2), 226 of the Indian Constitution, Art. 184(3), 199(1) (c) of the Pakistan
Constitution, art 144(1) of the Nepal constitution, and Art 21(10) of the Bhutan Constitution. Article 126(3), (4) art 144(b)
(1) of the Maldives constitution, where constitutional compensation is explicitly mentioned.

W

226 There are three countries in this region that were not colonised: Bhutan, Nepal and Afganistan.
227 Mazharuddin vs. Pakistan (unreported case).
228 Dehapriya v Municipal Council, Nuwara Eliye [1996]1 CHRLD 115.

229 Rustom Ali v the State, 5 CLR AD 2017 154, Sifat Mahmud v Bangladesh. 5 CLR 2017 HCD 276. It is now claimed that
public law compensation is a ‘new normal’, but development elsewhere has been instrumental to this normalcy.

230 (1983) 3 SCR 508.

231 (1993) 2 SCR 581.

232 (1997) 17 BLD (HCD) 395. The court referred to Pakistani cases Roushan (18 DLR SC 214), Begum Aga Krim Shorish
Ashmiri, (21 DLR SC 1), and the Sri Lankan case Amaratunge vs Police Constable (1993). Another notable compensation

case is Mohammad Ali vs. Bangladesh. (Compensation for illegal search). Reliance on Rudul Shah was also placed on Z.1
Khan Panna case (2017) 37 BLD (HCD) 271 along with other Indian cases.

233 Rudul Sah v. State of Bihar and Others, AIR 1983 SC 1086; Bhim Shingh, M.L.A. v. State of Jammu and Kashmir (1986)
AIR SC 494; Rural Litigation and Entitlement Kendra v. The State of U.P. (1991) AIR SC 2216; Smt. Nilabati Beharav
State of Orissa (1993) AIR (SC) 1960; Paschim Banga Khet Mozdoor Samity v State of West Bengal AIR 1996 SC 2426.

234 Government of East Pakistan v. Rowshan Bijaya Shaukut Ali Khan 18 DLR 1966 SC 214; Government of West Pakistan v.
Begum Agha Abdul Karim Shorish Kashmiri (1969), 21 DLR(SC) 1.
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as some ‘foreign jurisprudence’ without any demurring because of the novelty of the
issue. The award of damages Rudul Shah, on which Bangladesh judges have relied
repeatedly®*, underlies its reasoning. It is a shining example of borrowing.

In its appeal, the?*¢ court conducted a tour d’horizon of foreign judgments®’,
including Rudul Shah, on compensation. Interestingly, the court’s justification for
its following Indian jurisprudence was the resonance of textual parlance between
Article 102(1) of the Bangladeshi Constitution and articles 32 & 226 of the Indian
Constitution.”® It is implied that textual resemblance can be a means of borrowing.
It is noteworthy that some form of abusive selective borrowing is flagrant in the
judgement as it discarded the compensation claim by ascribing unnecessary qualifier
like ‘appropriate case’ exceptional cases borrowing from Indian cases like M.C. Mehta*®
turned his deaf ear towards other liberal developments thereon.

Likewise, in the CCB Foundation case,*® Rudul Shah, Nilabati Behera, and
three other Indian cases were referred to reach a decision regarding compensation.
Although the court referred fo Bilkis, which suffices for deciding CCB, it could not
resist itself from citing foreign judgement to escalate its reasoning. This wanton Indian
referral lacks proper reasoning, as the court copied paragraph-by-paragraph without
explaining how it was pertinent to the case. Sometimes the orgy of foreign reference
and overreliance may abridge a court’s ingenuity of reasoning. Bangladeshi public
law jurisprudence is rekindled through peer jurisdiction, and India is undoubtedly the
‘most important comparative jurisdiction for Bangladesh’ in this realm.

D. Borrowing from International Laws

1. India

Art.51(c) of the Indian Constitution entrusts the state to ‘foster respect for
international law’ (hereinafter IL). SCI is receptive to international law?*!, but in
cases of inconsistency, courts take a dualist approach.?*> The 2014 case upheld the

interpretation of the constitution in consonant with the UN Charter.>*

235 Taqbir Huda, ‘Fundamental Rights in Search of Constitutional Remedies: The Emergence of Public Law Compensation in
Bangladesh’ (2021) 21 Australian Journal of Asian Law, 27, 35.

236 Bangladesh vs. Nurul Amin, (2015) 3 CLR-AD 410.

237 Abeyratne, ‘Ordinary Wrongs as Constitutional Rights: The Public Law Model of Torts in South Asia’ (n 203) 15.
238 ibid.

239 (1987) AIR SC 1086.

240 70 DLR (2018) 491.

Lavanya Rajamani, ‘International Law and the Constitutional Schema’ in Sujit Choudhry, Madhav Khosla, and Pratap
Bhanu Mehta (eds), The Oxford Handbook of The Indian Constitution (OUP 2016) 143, 144.

242 Justice K. S. Puttaswamy and Anor v. Union of India (2017) 15.
243 National Legal Services Authority v Union of India (2014) 5 SCC 438, 486.
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SCI observed in Vishaka and Others v State of Rajasthan®**, that the absence of
domestic law on sexual harassment can be addressed by international convention. The
Court describes guidelines following the Convention on the Elimination of All Forms
of Discrimination against Women.

(CEDAW), which exemplifies borrowing from the IL. Jurisprudential support for
compensation in Nilabati Behera v Union of India** emanates from article 9(5) of
the International Covenant on Civil and Political Rights (ICPPR).?*¢ Customary law,
which is congruent with domestic law, is seen by the court to be incorporated into

domestic law.?’

2. Pakistan

Art.40 Of the Pakistani constitution to promote international peace and friendly
relations. Ratification of principal human rights treaties**® compels countries to borrow
rights contents. The Federation of Pakistan v Shaukat Ali Mian*® decided in favour of
IL in domestic adjudication, if not incongruent with domestic law. A similar tone was
previously echoed in the M/S Najib Zarab Limited v Government of Pakistan®" case
urging compliance with the IL.

In the vehicular pollution case, international environmental conventions served as

252 considered international environmental

the guiding horizon for the court.”' Shela Zia
law, i.e., the 1992 Rio Declaration, because at that time no environmental provision
was enshrined. The court found that the declaration has persuasive value.?® Thus,

environmental jurisprudence from IL.

244 (1997) 6 SCC 241.
245 (1993) SCR (2) 581.

246 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR).

247 People's Union for Civil Liberties v. Union of India (AIR 1997 SC 568.

248 Ahmer Bilal Sofi, ‘Pakistan’ in Simon Chesterman, Hisashi Owada, and Ben Saul (eds), The Oxford Handbook on
International Law in Asia and the Pacific (OUP 2019) 590.

249 PLD 1999 SC 1020.

250 PLD 1993 Karachi 96.

251 Syed Mansoor Ali Shah v Government of Punjab, PLD 2007 Lahore 403.
252 1994 SC 693.

253 1Ibid Para-9.
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3. Bangladesh

Bangladesh is constitutionally obliged to act in conformity with international law.>*
Even its first Constitution, i.e. the Proclamation of Independence, was resolved to
comply with international law.?* Borrowing from the IL in Bangladesh is a two-fold
transaction: 1) borrowing in the constitution, and 2) borrowing by the court.

The International Bill of Rights deeply influenced the drafting of the 1972
constitution.?® Its enforceable and non-enforceable bifurcation of rights stems from
the International Covenant on Economic, Social, and Cultural Rights (ICESCR)

257 Dr. Hossain, chair of the drafting committee, was well-conversant in

dichotomy.
the IL.%* Constitution 1972 heavily borrowed concepts, words, and phrases from

International Human Rights Law.>*

Bangladesh belongs to the dualism, but*® this stereotypical division is seemingly
diluted. The invocation of international law by top Bangladeshi courts is spawning, !
markedly in international human rights law,’*? to ascribe expanded meaning to
fundamental rights.?® Bangladesh v. Unimarine S.A. Panama®** has directly complied
with customary international law.?®® HM Ershad?*® established that a court’s invocation
of an IL, although not directly enforceable, is not precluded unless state law runs to its
counter. The Bangladesh National Woman Lawyers’ Association (BNWLA)?* bridged
the legislative gap by resorting to CEDAW and has formulated guidelines for sexual
harassment that resemble Vishakha. The court extensively borrowed definition and

254 Art.25 Of the Constitution to respect the IL and principles enunciated in the UN Charter. See Kamal Hossain and Sharif
Bhuiyan, ‘Bangladesh’, in Simon Chesterman, Hisashi Owada, and Ben Saul (eds), The Oxford Handbook on International
Law in Asia and the Pacific (OUP 2019) 604; Sumaiya Khair, ‘Bringing International Human Rights Home: Trends and
Practises of Bangladeshi Courts’ (2011) 17 Asian Yearbook of International Law, 47-84; Sheikh Hafizur Rahman Karzon
and Abdullah Al Faruque, ‘Status of International Law under The Constitution Of Bangladesh: An Appraisal’ (1999) 3(1)
Bangladesh Law Joournal, 23.

[

255 Karzon and Faruque, ‘Status of International Law under the Constitution of Bangladesh: An Appraisal’ (n 253) 26.

256 Abdul Halim, ‘GonoPorishod Bitorko’ (Constituent Assembly Debate) (CCB Foundation 2014) 480, Constituent Assembly
discussed the relevance of the UDHR.

257 Haque, ‘The Bangladesh Constitutional Framework and Human Rights’ (n 70) 60.
258 Hoque, ‘The Founding and Making of Bangladesh’s Constitution’ (n 65) 114.
259 Justice Habibur Rahman, ‘Our Experience with Constitutionalism’ (1998), Bangladesh Journal of Law, 115, 117.

260 Haque, ‘The Bangladesh Constitutional Framework and Human rights’, (n 70), 70. Muhammad Ekramul Haque, Current
International Legal Issues: Bangladesh, (2017) 23 Asian Yearbook of International Law 3, 15.

26

Shaheed Fatima, ‘Using International Law in Domestic Courts — Part I: Domesticated Treaties’ (2003) 8 Judicial Review
81; Abdullah Al Faruque, ‘Judicial Invocation of International Law’ in Mohammad Shahabuddin (ed), Bangladesh and
International Law, (Routledge 2021) 37.

262 See Ridwanul Hoque and Mostafa M. Naser, ‘The Judicial Invocation of International Human Rights Law in Bangladesh:
Questing a Better Approach’ (2006) 46 Indian Journal of International Law 151, 160.

263 Haque, ‘Current International Legal Issues: Bangladesh’ (n 259) 4.
264 29 DLR 1977 AD 252.

265 Emraan Azad, ‘Customary International Law’, in Mohammad Shahabuddin (ed) Bangladesh and International Law (n 261)
61.

266 21 BLD (AD) (2001) 69.
267 Two thousand and nine 14 BLC 694.
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jurisprudence from the IL. Nurul Islam v Bangladesh*® demarcates the contour of right
to life based on UN Charter and World Health Organisation resolution. As a contario,
Mia J in an International Crimes Tribunal (Bangladesh) case*” refused to be guided
by international criminal law developed by the International Criminal Tribunal for
Rwanda (ICTR) and the International Criminal Tribunal for the former Yugoslavia
(ICTY). This IL-friendly approach escalates borrowing in many cases?’’ and fortifies
interactions with international law.

4. Nepal

International law is predominant in the formation of the Nepalese legal system.?”!
Nepalese human rights cases are rife with IL-references.?”? In Sunil Babu Pant v Nepal
Government’”, SC cited several international conventions observing that Nepal should
‘internalise international practise’ and neglecting it will be internationally censured.?’
In numerous cases®”, the Court bridged the domestic gap through the International
Human Rights Law that resulted in the domestication of IL and constitutional
borrowing in Nepal.’® Multitudinous referrals to CEDAW in Gender equality and
violence cases also exemplifies borrowing.?”’

5. Sri Lanka

Article 27(15) of the Sri Lankan Constitution fosters respect for IL.>”® Sri Lanka is
an adherent of dualism.?” In Weerawansa v The Attorney General SC, the right to life

268 52 DLR (2000) 413.
269 Bangladesh vs. Abdul Qader Molla LEX/BDAD/004/2013 although Chowdhury J found persuasive value in both.

270 Bangladesh v Somboon Asavaham 32 DLR (AD) (1980) 194 (Bar and fetter is violative of IL) State v Md. Roushan Mondal.
26BLD (HCD) (2006) 549(How to treat children charged with criminally. The court relied on CRC and other IL); Bangladesh
Legal Aid and Service. Trust v. Bangladesh, Writ Petition No. 8283 of 2005 (Mandatory death penalty is at odds with
international law), Saiful Islam Dildar v. Bangladesh and others, 50 DLR (1998) 318. (Extradition of Anup Chetiya) M.
Saleem Ullah v. Bangladesh., 47 DLR (1995) 218 (International legal ramification of Troops in Haiti). Bangladesh v. Golam
Azam, 46 DLR (AD) (1994) 194 (defining citizenship borrowing from Convention on the Reduction of Statelessness, 1961).

Pratyush Nath Upreti and Surrya Sybedi, ‘Nepal’, in Simon Chesterman, Hisashi Owada, and Ben Saul (eds), The Oxford

Handbook on International Law in Asia and the Pacific (OUP 2019) 635.

272 Geeta Pathak, Paradigm Shifts in Internalisation of International Law: A Case Study of Growing Human Rights Jurisprudence
in Nepal’, (2018) 6(2), Kathmandu School of Law, 12-40.

273 (Writ No. 917) 2008 Nepal Judicial Academy Law Journal, 261.

274 ibid 280-81.

275 Mira Kumari Dhungana and Others v. Ministry of Law Justice and Parliamentary Affairs and Others NKP (2052) 468,
Sapna Malla Pradhan and Others v. Office of the Prime Minister and Others NKP (2065) 917.

276 Pathak, ‘Paradigm Shifts in Internalisation of International Law: A Case Study of Growing Human Rights Jurisprudence

in Nepal’ (n 271) 2012.

277 See Advocate Jyoti Paudel et. al. v. Nepal Government, WN WO-0424, 2064 cited in Some Landmark Decision of Supreme
Court, vol.2, 2010, p.561(Court directed to implement and enact law according to CEDAW), Reena Bajracharya and Others
v. Royal Nepal Corporations, Cabinet Secretariat and Others, NKP 2057 BS (2002), p. 376 (where discrimination to female
air is invalidated resorting to CEDAW and other Int. instruments).

oo

27

278 See also art. 13(6) word ‘general principle of law recognised by community of the nation’ indicates IL.

279 Ministry of Foreign Affairs Legal Adviser’s Division, ‘Guidelines relating to the Conclusion of International Agreements’
(February 1971), later reissued as SP/CSA/07 (3 July 2007) by the Office of the Secretary to the President.

175



Public and Private International Law Bulletin

was construed in light of the ICCPR.?* In Tikiri Banda Bulankulama, the Supreme
Court availed of international environmental principles , i.e. pre-cautionary principle.?!
The court borrowed the definition of torture, which embraces both physical and mental
aspects, from the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT).?2

Sometimes extreme legal pluralism gives a sceptical eye to IL.?** Consequently,
the country may leans more to non-borrowing of IL rather to borrowing, especially
when it underwent diabolical carnage and depredation of Human Rights (HR) by its
champions themselves.

IV. The Migration of Constitutional Ideas and Culture

A. Constitutional Unamendibility

A constitutional amendment can be unconstitutional despite its procedural
compliance with the amendment procedure. It is not a new concept in public law.?*
In South Asia, migration of ‘Basic Structure Doctrine (BSD)’ or constitutional
entrenchments is multifarious. It migrates from other region that is called here ‘inward
migration’. Second, both borrower and borrower of BSD can be South Asians, which
is called intra-regional migration. Third, BSD migrates outward from this region that
is called here ‘outward migration’. The developmental trajectory of unconstitutional
constitutional amendments is not within the purview of this study.?> There are some
‘commonalities in terms of accepting’ BSD in South Asia, which may be evidence
of borrowing.*%

1. India

Textually, the power to amend the constitution is seemingly untrammelled in the
Indian constitution in Art. Three hundred and seventy?*’, and unamendability was

280 Weerawansa v The Attorney General and Others (2000) 1 Sri LR 387.
281 Banda Bulankulama, Tikiri. v. Secretary, Ministry of Industrial Development (2000) 4.

282 See Amrith Perera, ‘Sri Lanka’ in Simon Chesterman, Hisashi Owada, and Ben Saul (eds), The Oxford Handbook on
International Law in Asia and the Pacific (OUP 2019) 670.

283 See Veronica Taylor, ‘Afghanistan” in Simon Chesterman, Hisashi Owada, and Ben Saul (eds), The Oxford Handbook on
International Law in Asia and the Pacific (OUP 2019) 680.

284 Ridwanul Hoque, The Politics of Unconstitutional Amendments In Bangladesh, in Abeyratne and Bui (eds) The Law and
Politics of Unconstitutional Constitutional Amendments in Asia (Routledge 2022) 210.

285 See for details, Yaniv Roznai, Unconstitutional Constitutional Amendments: the Limit of Amendment Power, (Oxford
University Press 2017); Richard Albert and Bertil Emrah Oder (Eds), An Unamendable Constitution? Unamendability in
Constitutional Democracies (Springer 2018).

286 Haque, M.E, The concept of ‘basic structure’: A constitutional perspective From Bangladesh, (2005) 16(2) Dhaka University
Law Journal, 123.

287 Choudhry, ‘How to Do Constitutional Law and Politics in South Asia’ (n 6) 20.
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rejected earlier according to British law.?®® The concept of immutable provision
evolved through a perplexing itinerary of trichotomous constitutional battle among
the judiciary, executive, and legislature through®® Shankari Prashad, Sjjan Singh,
and Golak Nath, and finally endorsed in Keshavananda by a 7:6 split,?*° subsequently
applied in Indira Gandhi and Minerva Mills more explicitly?®! that ‘simultaneously
become the hero and villain’ in Indian constitutional firmament.??

German Basic Law contains an eternity clause in its Art. 79.*° Germany affects
the incorporation of BSD in India in a varied manner.”®* In 1966, German scholar
Conrad vehemently argued in favour of incorporating implied limitations into the
Indian constitution.?® The lawyer, Mr. Nambyar, used his thesis to form arguments and
persuade the court to adapt the BSD in India.*”® Roznai claimed that BSD ‘migrated
from Germany to India’.?”” Germany was not the only impetus; court was also imbued
with a 1963 Dhaka High Court case®® where the origin of the doctrine was established*”
and a Sri Lankan case®®. Sikri Chief Justice relied on Justice Holmes’ reasoning in
Towne vs. Eisner®' and the observed constitution are to be contextually construed.

This indicates that the BSD can be an example of the adaptation of a foreign concept.
Therefore, in India, two types of borrowing is evident, i.e. inward and intra-regional.

288 Roznai, Unconstitutional Constitutional Amendments (n 284) 42. Before the BSD, sovereignty was prevalent in British
Parliamentary sovereignty, and this concept is also a transplanted concept as this study will demonstrate.

289 Thiruvengadam, ‘Revisiting the Role of the Judiciary in Plural Societies (1987) (n 101) 348.

290 For a splendid itinerary of this journey, see Mate, ‘Two Paths to Judicial Power: The Basic Structure Doctrine and Public
Interest Litigation in Comparative Perspective’ (n 127) 175.

29

—_

For a detailed discussion of BSD in India, see Sudhir Krishnaswamy, Democracy and Constitutionalism in India: A study
of Basic Structure Doctrine, (Oxford University Press 2009). For the underlying politics of BSD in India, see Surya Deva,
‘Constitutional Politics Over (Un)Constitutional Amendments The Indian Experience’ in Abeyratne and Bui (eds) ‘The Law
and Politics of Unconstitutional Constitutional Amendments in Asia (n 284) 189-209.

292 Chintan Chandrachud, ‘Constitutional Falsehoods: The Fourth Judges Case and the Basic Structure Doctrine in India’in
Abeyratne and Bui (eds) ‘The Law and Politics of Unconstitutional Constitutional Amendments in Asia (n 284) 150.

293 The German Constitution made Federalism, democracy, and the socialist Republican character of the state unamendable.
Federal Constitutional Court of Germany held ‘there are constituent principles so basic, so elementary’ that are not even
constitutionally amendable. (1951) 1 BverfGE 14, 32. See Vicki Jackson and Jamal Green, ‘Constitutional Interpretation
in Comparative perspective: Comparing Judges or Court?” in Ginsburg and Dixon (eds.), Comparative Constitutional Law
(n 64) 607.

294 Roznai claimed ‘it migrated from Germany to India.” Roznai, Unconstitutional Constitutional Amendments (n 285) 42.

295 Justice Mustafa Kamal wrote, ... his views on the limitation of amending power was considered and noted by the majority
Judges in Keshavananda’. Justice Mustafa Kamal, Bangladesh Constitution: Trends and Issues (Dhaka University Publication
Bureau 1994) 107.

296 Granville Austin, Working a Democratic Constitution. History of the Indian Experience (Oxford University Press 1999)
199-201, Khanna J, a majority judge, put reliance on his work.

297 Roznai, Unconstitutional Constitutional Amendments (n 285) 42.

298 Muhammad Abdul Haque v Fazlul Quader Chowdhury (1963) 15 DLR Dacca 355. Khilnani, Raghavan, and Thiruvengadam,
‘Reviving South Asian Comparative Constitutionalism” (n 3) 7. This case was also referred to in Sajjan Singh AIR 1965
SC 845 case.

299 Haque, ‘the concept of ‘basic structure’: A constitutional perspective From Bangladesh’, (n 284) 124.

300 Liyanage v. The Queen [1967], AC 259. Five judges were relied upon, Sikri C.J., Shelat & Grover JJ. and Hegde & Mukherje
I

301 245 US 418.
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2. Pakistan

The BSD in Pakistan has been shrouded in equivocation in its earlier stages.
Presumably, the revulsion to adapt resulted from its putative Indian origin. However,
the Supreme Court of Pakistan has asserted the essence of this doctrine.’* Lately,

302

Pakistan has accepted it, albeit disavowed earlier,’* the existence of some salient
constitutional features®”, but the Supreme Court of Pakistan has never struck down any
constitutional amendment duly promulgated by parliament.>*® Thus, after borrowing
the doctrine lukewarmly exists here, not robust, doctrine like India and Bangladesh.
This is termed a thick version of BSD.**” This shows that after borrowing an idea, its
rigour can escalate or diminish.

3. Bangladesh

BSD, after being acceded to India, migrated to neighbouring countries, most notably
to Bangladesh®®, which endorsed BSD in the famous Eight Amendment case*®, which
expressly referred to the Indian Kesavananda case.’'® In Anwar Hossain court was
reminiscent of those Indian precedents that recognises the judicial independence as
a basic principle.?!! After reading the argument, one may have contended that he
was hearing Bangladeshi Keshavananda because the court’s conclusion was greatly
informed and influenced’'? by it. Even the minority judge endorsed the minority judge’s
reasoning.’!® The court took recourse to comparative public law.>!*

302 Obscurity is evident from the language of court like ‘there may be a basic structure’ (PLD 1997 SC 426, PLD 2005 SC
719). See also Matthew J Nelson, ‘Amending the Constitutional Standards of Parliamentary Piety in Pakistan? Political
And Judicial Debates’ in Abeyratne and Bui (eds) The Law and Politics of Unconstitutional Constitutional Amendments in
Asia (n 284) 111.

303 Fazlul Quader Chowdhury v Muhammad Abdul Haque (1963) PLD SC 486.

304 PLD 1998 SC 1263, 1313.

305 District Bar Association Rawalpindi v Federation of Pakistan PLD [2015] SC 401. Where the court observes some basic
and salient features of the constitution. See also Mahmood Khan Achazai v. Federation of Pakistan PLD 1997 SC 426,
Nadeem Ahmed v. Federation of Pakistan (2010), which discussed inalterability.

306 Nelson, ‘Amending Constitutional Standards of Parliamentary Piety in Pakistan? Political And Judicial Debates’ (n 284)
111.

307 Ridwanul Hoque, ‘Implicit Unamendability in South-Asia: The Core of the Case for The Basic Structure Doctrine’, (2018)
3 Indian Journal of Constitutional & Administrative Law, 23.

[y

308 Roznai, Unconstitutional Constitutional Amendments (n 285) 47. On the development of BSD in Bangladesh, see Ridwanul
Hoque, ‘Eternal Provisions in the Constitution of Bangladesh: A Constitution Once and for All?” in Albert and Oder (eds)
lus Gentium: Comparative Perspectives on Law and Justice (Springer 2018).

309 1989 BLD (Spl.) 1. It was a 3:1 decision. AD invalidated a constitutional amendment that dismantled the oneness of the
HCD and was anathema to the basic unitary character of the state (Per BH Chowdhury and SA Ahmed) and for violating
the perambulatory text ‘rule of law” (MH Rahman J). For a splendid summary, see Justice Mustafa Kamal, Bangladesh
Constitution: Trends and Issues (n 294) 95-106.

310 Roznai, Unconstitutional Constitutional Amendments (n 285) 47.

311 Halamai, Perspective on Global Constitutionalism (n 73) 56.

312 Hoque ‘Constitutionalism and the Judiciary in Bangladesh’ (n 147) 316.
313 ATM Afjal J in para 584 quoted Khanna and concurred with him.

314 Hoque, Judicial Activism in Bangladesh (n 80) 115.
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Unlike India, the BSD faces no attack to be undone by parliament or seen as cops
by judges. This indicates that the transplant was deeply entrenched in Bangladesh.
Bangladesh’s move from implicit unamendibility to explicit unamendability, as
enshrined in Article 7B,*!® divulges that an idea can be expanded after borrowing.
BSD is instrumental to overjuddcialization of politics.*'® Using this doctrine Supreme
Court ‘struck down 4 of 16 constitutional amendments’.*'” In determining the contours
of the BSD, Indian jurisprudence serves as a light source for Bangladesh.

A heated debate arose from the 2015 Honduran case,’'® which was created by
the invalidation of the original constitution resorting BSD in /6™ Amendment Case.’"®
Compared with the two South Asian jurisdictions, Yap and Abeyratne theoretically
defended it.**°

They showed that Siddiqui did not invalidate the original constitution. 15®
amendment of the Constitution, as a fresh constitutional settlement, is a dismemberment??!
that redeems constituent power. 16" Amendment is repugnant to that, and so can be
vitiated.

B. Minority, Stealth Theocracy, and Secularism

South Asia, the most colourful place for its multi-ethnic, multi-religious, multi-

lingual diversity,**

is fraught with rivalry because of its heterogeneous ethnicity.’?
The constitutional behaviour of minority protection is influenced by the neighbouring
jurisdiction and thus, what is called here, ‘implicit constitutional cultural borrowing’

occurs. There is a commonality in the treatment of minorities in this region. In India,***

315 Hoque commented on it as a ‘stark deviation from global practises of designing constitutional entrenchment clauses’
Ridwanul Hoque ‘Eternal Provisions in the Constitution of Bangladesh: A Constitution Once and for All?” in Albert and
Oder (eds), An Unamendable Constitution? Unamendability in Constitutional Democracies’ (n 284) 197. This can be an
instance of ‘abusive borrowing’.

316 Ridwanul Hoque, ‘Judicialisation of Politics in Bangladesh’ in Tushnet and Khosla (eds), Unstable Constitutionalism (n 4)
261, 278.
317 Hoque, ‘Eternal Provisions in the Constitution of Bangladesh’ 129.

318 David E. Landau, Rosalind Dixon, and Yaniv Roznai, ‘From an Unconstitutional Constitutional Amendment to an
Unconstitutional Constitution? Lessons from Honduras’, (2019) 8 Global Constitutionalism, 40.

319 Bangladesh v. Asaduzzaman Siddiqui, 10 ALR 2017 AD 2 2017.

320 Po Jen Yap and Rehan Abeyratne, ‘R.J. Judicial self-dealing and unconstitutional constitutional amendments in South Asia’,
(2021) 19 ICON, 127. See M.A. for their reply. Sayeed and Lima Akter, ‘Constitutional dismemberment and the problem

of pragmatism in Siddiqui: A reply to Po Jen Yap and Rehan Abeyratne’ (2022) 20 I.CON, 890.
321 Richard Albert, ‘Constitutional Amendment and Dismemberment’ (2018) 43 Yale J. Int’l L. 1.

322 Deepika Udagama ‘The Democratic State and Religious Pluralism’ in Sunil Khilnani, Vikram Raghavan, and Arun K.
Thiruvengadam (eds), Comparative Constitutionalism in South Asia’(OUP 2013) 146.

323 Burhan Uddin Khan and Muhammad Mahbubur Rahman, Protection of Minorities, Regimes, Norms and issues in South
Asia (Cambridge Scholars Publishing 2012) ch 5.

324 Fundamental rights are guaranteed regardless of religion, race caste sex or place of birth (Articles 14, 15). In addition to
scheduled castes and backward sections being protected Article 15(4), establishing educational institutions for minority Art
30(1) and limited self-governance Art. 244 are recognised.
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Pakistan,** Bangladesh,*?® Sri Lanka,**” Nepal,**® Bhutan®?’, and the Maldives, minority

330

rights are’* either constitutionally dealt with or general protection is given by majority.

Sri Lankan constitutional jurisprudence is imbued with India**!, which is a
constitutionally secular state. Constitutional adjudication on abridging the religious
practise of minority underpins its argument by quoting Indian judgement by describing
it as of ‘decisive importance’.?3? By relying on Indian judgments®®, a restricted view
of freedom of religion was construed, although both countries defended secularism.**
The European Court of Human Rights (ECtHR) decision was also mentioned.*** One
diplomat stated that Sri Lanka borrowed Indian jurisprudence selectively to buttress
its position.*¢ Constitutional marginalisation of minority is evident in Sri Lanka’s
1972 and 78 Constitutions, unlike its earlier Soulbury Constitution.**” Likewise,
Pakistan also did the same to the religious minority through constitutional amendment.?3
While making of the constitution of Bangladesh, the special indigenous status of the
Chittagong Hill Tract people was summarily rejected.*** Arguably, it transpires that
intolerance towards minority can be influenced by other states, and foreign decisions
are admittedly cited to substantiate it. It epitomises the migration of constitutional
culture.

The concept of state religion is not inconsistent with intentional legal standards.>*

However, in secularism, theocracy**!' lurks behind the veil, though it has a basic

32

326 In addition to general constitutional provisions, no extra guarantee is provided.

[

In addition to FR, art. Thirty six explicitly states the protection of a minority although it provides no constitutional definition.

327 In addition to general equal protections, no special protection is provided. See on disenfranchising minorities, Roshan de
Silva-Wijeyeratne, ‘Dominion Status and Compromised Foundations: The Soulbury Constitution and Sinhalese Buddhist
Nationalist Responses to the Founding of the Ceylonese State, 1931-1956” in Kevin YL Tan and Ridwanul Hoque (eds),
Constitutionalism in South Asia (Hart Publishing 2021) 143.

328 Article 51 (j) (8), (10) gives special protection to ‘indigenous ethnic groups and the Madhesi community, but these state
policies are judicially unenforceable by art.55.

329 General protections with majority.
330 Officially, there is no minority and constitutionally recognised citizenship belongs to Muslims only (art.9).

331 Jacobsohn and Shankar, ‘Constitutional Borrowing in South Asia: India, Sri Lanka, and Secular Constitutional Identity’ (n
171) 181.

332 In the case of Natalie Abeysundere v. Christopher Abeysundere and another (1997), who ruled on the Indian Sarla Mudgal
case.

333 Rev. Satainislaus v The state of Madhhaya Pradesh (1977), AIR SC 908.
334 Abeyratne, ‘Rethinking Judicial Independence in India and Sri Lanka’ (n 185) 101.

335 Kokkinakis v. Greece (17 EHRR: 397; 260-A Eur. Ct. H.R. (Series A). Where the court dealt with the issue of Proselytism.
This is cited in Sri Lankan anti-conversion law case, SC Determination No. 2-22/2004. It is said that the use was utilitarian,
without carefully examining jurisprudence in its entirety. Udagama ‘The Democratic State and Religious Pluralism’ (n 322)
170.

336 ibid.

337 Abeyratne, ‘Rethinking Judicial Independence in India and Sri Lanka’ (n 185) 112.

338 Constitutional 5" Amendment declared Ahmadyas a non-Muslim. Aziz, The Constitution of Pakistan (n 134) 219.
339 Hoque, ‘The Founding and Making of Bangladesh’s Constitution’ (n 65) 112.

340 Udagama ‘The Democratic State and Religious Pluralism’ (n 322) 151.

34

See Ran Hirschl, Constitutional Theocracy (Harvard University Press 2010) 52.
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structure,3*?

and this secular-theocracy-blended-culture travelled throughout this
region. One commented that gradually most of the countries in this region have settled
for adopting a state religion or have a primacy for a particular religion.** The religion
status of this region is split into two streams: secularism and state religion. Sri Lanka®**
constitutionally accords primacy to Buddhism, Pakistan**, and the Maldives** to
Islam. By contrast, India,**’ Nepal**® and Bhutan leaned to secularism. Bangladesh

uniquely embraces both state religion and secularism.>*

Constitutional religion-neutrality or equality is textually protected, but states showed
predilection religion which can be termed stealth theocracy.’*® This constitutional
culture, i.e. anti-pluralist majoritarianism, travels throughout the region.

In India, the court called Hindutva a way of life*!

even though previously it found
that Hindutva was antithetical to secularism.**? The court also found that bhumi
pujuan®3 or enchanting “om” 3*are not religious acts; rather, they are secular. Sri
Lanka’s Supreme Court’s jurisprudence on religion follows India quite closely, both in
terms of defining secularism in a manner that favours the majority faith.>>* To prohibit
Muslim speakers from Azan,**¢ the Sri Lankan court cited from Indian jurisdiction.>’
Like India, the court defined the constitutional contours of religion from a majoritarian

prism.*® Pakistan’s Supreme Court found Islam as a salient feature of the constitution.**

342 Justice Sikri in Keshavananda.
343 Udagama ‘The Democratic State and Religious Pluralism’ (n 322) 154.

344 Article 9 of the Sri Lankan constitution placed Buddhism at the top of the priority. In contrast, in Trustees, Kapuwatta
Mohideen Jumma Mosque v. OIC Weligama, SC Application N0.38/2005 (FR), the court held that Sri Lanka is a secular
state.

345 Article 2 of the Convention (state religion).

346 Article 10 (state religion), art.109 (President shall be Muslim), Article 149 (Judges must be Muslim).

347 Preamble to the Constitution, S.R. Bommai vs. The union of India (1994).

348 Art. Twenty six granted freedom of religion. It omitted its earlier ‘Hindu-state-provision’ of 1990 constitution.

349 Art. 2A (State religion) aa. 8, 12 (secularism). In a 2015 case (7ayeeb case), the court brought equilibrium between these
two.

350 See Yvonne Tew, ‘Stealth Theocracy’ (2018) 58 Virginia Journal of International Law, 31.
351 Prabhoo v. Prabhakar Kasinath Kunte (1995 SCALE 1).

352 S.R. Bommai v. The union of India, 3 SCC 1 (1994).

353 Writ Petition (PIL) No. 2 of 2011, High Court of Gujarat, 10 February 2011.

354 Pratap Bhanu Mehta ‘Passion and Constraint: Courts and the Regulation of Religious Meaning’ in Rajeev Bhargava, (eds),
Politics and Ethics of the Indian Constitution (Oxford University Press 2009) 311, 336.

355 Abeyratne, ‘Rethinking Judicial Independence in India and Sri Lanka’ (n 185) 124.

356 Ashik v. Bandula and Ors (2007) 1 SRI LNKA L REP. 191.

357 The Indian decision on using drums by church (AIR 2000 SC 2773.) was referred by Sri Lankan court.
358 Tew (n350) 77.

359 (PLD 2015 SC 401). Matthew J Nelson (n 302) 111 describes Islamization and shariatization. See Mohammad Waseem,
‘Constitutionalism and extra-constitutionalism in Pakistan’ in Mark Tushnet and Madhav Khosla (eds), Unstable
constitutionalism: Law and Politics in South Asia (Cambridge University Press 2015) 124, 149. The author claimed that
Pakistan was imbued with the example of Turkiye and Iran.
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Bangladesh is also lumbered with this debate®**® and creates ambivalence by its
juxtaposition of secularism and state religion in its constitution.*!

These examples demonstrate that religio-political constitutional cultural can be
borrowed. The features of stealth theocracy are seemingly predominant here.

C. Colonial Continuum in Decolonised Era, Legal Education and
Expert Role in Transplant Facilitation

Colonial rule is a significant factor in legal transplantation.*> The South Asian
states underwent the scourge of colonialism except Nepal, Bhutan and Afghanistan. In
de-colonised era, nascent democracies borrowed the cornucopia of constitutionalism
based on the unwritten British constitution®® e¢.g. Westminster-model.

The Government of India Act, 1935, was instrumental in the making of the Indian

and Pakistan constitutions®%

and influential in transplanting the Westminster model,*%
colonial courts, and the executive structure.**® Although Eurocentric legal heritage has
been transplanted from different continents, it*” would be myopic to conclude that
their constitution is a replica of colonial one. They borrowed a bill of rights, popular

sovereignty from America and France,*®®

an Irish model of the directive principle of
American®® judicial review was also transplanted®”, and Parliamentary Sovereignty
was rejected.’”! Bangladesh, which emerged after the sanguinary liberation war,*”

inherited all pre-existing laws.>”* While marshalling its constitutional array, it took

360 Interestingly, a balance was stroked by Tayeeb case where court found the legislation shall preclude religious practise in
case of conflict. In other cases, religious practise shall have primacy. Bangladeshi Secularism has no anathema to religion,

Kamal Hossain, Bangladesh: Quest for Freedom (UPL 2013) 142.
361 Hoque, ‘Unconstitutional’s Politics Amendments In Bangladesh’ (n 283) 224.

362 Jean-Louis Halpérin, Western Legal Transplants and India (n 69) 14.

363 Text of Speech by Ivor Jennings given in Nepal on ‘Constitutional Experiences in Asia’ ¢.1958, C16.9, ICS 125, Sir Ivor
Jennings Papers, University of London.

364 Guruswamy, ‘Constitution Crafting in South Asia: Lesson on Accommodation and Alienation’ (n 2) 465.

365 For Pakistan, see Sadaf Aziz, ‘From Nation to State: Constitutional Founding in Pakistan” in Kevin YL Tan and Ridwanul
Hoque (eds), Constitutionalism in South Asia (Hart Publishing 2021) 64.

366 Valentina Rita Scotti ‘India: A “Critical” Use of Foreign Precedents in Constitutional Adjudication’ in Groppi and Ponthoreau
(eds), The Use of Foreign precedents by Constitutional Judges (n 75) 74.

36

3

Section 18(3) of the Indian Independence Act, 1947, enjoins the continuity of previous Indian and Paksitan laws. Unstable
125,128,157.

368 Charles O. H. Parkinson ‘British Constitutional Thought and the Emergence of Bills of Rights In Britain’s Overseas
Territories’, Kumarasingham (eds), Constitution-making in Asia: Decolonisation and state-building aftermath of the British
Empire (Routledge 2016) 41.

369 Tan and Hoque, ‘South Asian Constitutional Foundings: Beyond History’ (n 1) 4.

370 Husain, H. The Judicialization of Politics in Pakistan (n 78) 14.

371 A. K. Gopalan v. State of Madras, [1950] 3-AIR. 2, 34 The Court found that India followed the American model and shunned
Parlimantary sovereignty.

372 See Richard Sission and Leo E. Rose, War and Secession: Pakistan, India and the creation of Bangladesh, (University of
California Press 1990) 235.

It was established by Laws Continuance Enforcement Order, 1971. Muhammad Ekramul Haque, ‘Formation of the
Constitution and the Legal System in Bangladesh: From 1971 To 1972: A Critical Legal Analysis’ (2016) 27 Dhaka
University Law Journal, 41, 44.
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recourse to Indian, American, British, and vicariously Irish experience.’’* Bangladesh
took ‘inspiration from wisdom of its past™”.

The Westminster model was also adopted in the Sri Lankan 1948 constitution,*”®
under the aegis of Ivor Jennings.*”” Though Nepal was never colonised®”, it was
influenced by English jurisprudence through Jennings’ involvement in the 1959
constitution’” and neighbouring Indian experts**® in 1951 constitution. This results
in the Westminster model adoption®®! and non-justiciable Directive Principles.’? The
Nepalese legal system is an admixture of common and civil law.**® Likewise, India

exerts its influence in Bhutan’s 2008 constitution by evolving its senior advocate.*%*

The colonial impact over the Maldives was negligible, but*®® Jennings’ assistance
in drafting the 1953 constitution, although having no knowledge about whom he was

3% was instrumental to adoption of the Westminster model.**” Afghanistan

drafting,
faced no coerced colonial borrowing, and its 1931 constitution®® is a conglomeration

of foreign constitutional concepts, i.e. French, U.S., Tiirkiye and Iran.

Colonial continuity leads to the transplant of draconian anti-constitutional ideas
in South Asia like emergency and preventive detention.*® Sometimes this civilising-
mission-mentality leads to constitutional imperialism.

In the 1950s, South Asian constitutions were drafted under the auspices of Ivor
Jennings’ tutelage. His engagement in Sri Lanka (1941-55), Pakistan (1954-55),
Maldives (1952-53), and Nepal (1959) was instrumental to the establishment of

374 Hoque, ‘The Founding and Making of Bangladesh’s Constitution’ (n 65) 114.
375 BH CHowdhyry in 8" Amendment Case (para. 53)

376 Roshan de Silva-Wijeyeratne ‘Dominion Status and Compromised Foundations: The Soulbury Constitution and Sinhalese
Buddhist Nationalist Responses to the Founding of the Ceylonese State, 1931-1956’(n 338) 147

377 Hoque, ‘The Founding and Making of Bangladesh’s Constitution’ (n 65) 112.

378 Mara Malagodi, ‘The Locus of Sovereign Authority in Nepal’, in Mark Tushnet and Madhav Khosla (eds), Unstable
constitutionalism: Law and Politics in South Asia (Cambridge University Press 2015) 49.

379 Bipin Adhikari, ‘Constitutional Foundings in Nepal: Experience with Changing Parameters’ in Kevin YL Tan and Ridwanul
Hoque (eds), Constitutionalism in South Asia (Hart Publishing 2021) 154, 160.

380 Malagodi, ‘Constitutional Developments in a Himalayan Kingdom’ (n 187) 91.
381 Malagodi, ‘“The Locus of Sovereign Authority in Nepal’ (n 378) 69.
382 ibid 68.

383 Pathak, ‘Paradigm Shifts in Internalisation of International Law: A Case Study of Growing Human Rights Jurisprudence
in Nepal’ (n 271) 26.

384 Winnie Bothe, Making Bhutan’s Constitution: Institutionalising a ‘Traditional” Monarchy’ in Kevin YL Tan and Ridwanul
Hoque (eds), Constitutionalism in South Asia (Hart Publishing 2021) 183.

385 Shamsul Falaah, ‘Towards a Maldivian Nation-State: The Constitutions of 1932 and 1968’, in Kevin YL Tan and Ridwanul
Hoque (eds), Constitutionalism in South Asia (Hart Publishing 2021) 204.

386 ibid 223.
387 ibid 228.
38
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Ebrahim Afsah, ‘Afghanistan: An Aborted Beginning” in Kevin YL Tan and Ridwanul Hoque (eds), Constitutionalism in
South Asia (Hart Publishing 2021) 249.

389 Baxi, Upendra Baxi, Modelling ‘Optimal’ Constitutional Design for Government Structures in Comparative Constitutionalism
in South Asia, (OUP 2013) 29.
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Eastminster. The Constituent Assembly of Bangladesh was also benefited by British

expert,* foreign visit by draughters.*"

Indian legal education imbibes English,**? and likewise, legal training of Bangladeshi

393 Persons engaged in

Judges is heedless of uncritical adherence to western theories.
the constitution of India and Pakistan were well-versed in English law, and most of
them were educated in Oxbridge and from renowned Inns.*** English learning middle
class was at the forefront of these two countries’ anti-colonial movements, as shown
by Prof. Razzaq.* Dr. Hossain, protagonist of Bangladesh constitution-making, was
educated in Oxford and well conversant in English law. These backgrounds compel,

consciously or sub-consciously, people to look or borrow from English law.

E. Emergency: Constitutional Nihilism

Emergency is a constitutional aberration that subverts supreme lex by keeping it in
abeyance. The concept of emergency was inherited from colonial intruders who used

it as a tool to consolidate their oppressive rule.’%

In South Asia, the emergency has a long constitutional pedigree. Bangladesh’s
democracy was eclipsed by an extra-constitutional takeover for four states®’ that
thought the emergency was unthought-of in the original constitution.**® Sri Lanka has
been encumbered with an almost ‘permanent state of emergency since 1971’ .3° India
underwent a third emergency in 1975-77. Pakistan is an epitome of an emergency-
infested ‘praetorian state’; lifted its last emergency in 2007, enduring the scourge of 33
years of military rule.*® Emergency can be characterised as colonial borrowing, and its
characteristics functionally resemble one another. In emergencies, some commonalities
in South Asia, discussed below, from which one may deduce, might have some form
of constitutional cultural borrowing.

390 Halim, ‘GonoPorishod Bitorko’ (n 256) 423.

391 Khanna showed B.N. Rao, an Indian construction manufacturer, visited Ireland and met the attorney general. H.R. Khanna,
Making of Indian Constitution, (Eastern Bok Company, 1981) 77 Dr. Hossain visited London to take experience (Constituent
Assembly Debate-CAD, Halim, ‘GonoPorishod Bitorko’ (n 256) 214.

392 Sathe, S.P., Judicial Activism in India (Oxford University Press 2003) 42.
393 Hoque, Judicial Activism in Bangladesh, (n 80) 217.

394 Mohammad Ali Jinnah (Lincoln’s Inn) and Mohandas K. Gandhi (Inner Temple), and Jawaharlal Nehru (Inner Temple).
(Husain 2018:26).

395 Gayantaps Abdur Razzaq, Political Parties in India, (UPL 2022) 97-102.

396 Anil Kalhan, ‘Constitution and Extra constitution: Colonial Emergency Regimes in Post-Colonial India and Pakistan” in
Victor V. Ramraj, Arun K. Thiruvengadam (eds) ‘Emergency Powers in Asia Exploring the Limits of Legality’ (Cambridge
University Press 2010) 91, and Ahmed, Bangladesh: Emergency and Aftermath 2007-2008, (University Press Ltd 2014)
56.

397 Ridwanul Hoque ‘The Emergency and Judiciary’s Politics In Bangladesh’ (2009) 2 NUJS L. Rev. 183, 186.

398 Ahmed, Bangladesh: Emergency and Aftermath 2007-2008 (n 396) 56. The Constitution (Second Amendment) Act of 1973
incorporated emergency provisions, i.e. Articles 141A, 141B & 141C.

399 Abeyratne, ‘Rethinking Judicial Independence in India and Sri Lanka’ (n 185) 128. Articles 15 & 155 of the Sri Lankan
Constitution.

400 Ahmed, Supremely falsifying? Adebat on Judicial Restraint and Activism in Pakistan (n 136) 222.
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1. Judicial Passivity and Attempt to Kerb the Court’s Jurisdiction

One of the vicious quagmires in the midst of an emergency is judicial oversight of
the megalomaniac executive. Judiciary is torn between the horns of dilemma regarding
whether to wage war of attrition with the regime or accept the fact for the sake of

institutional integrity.*"!

During the extra constitutional regime, the tight-lipped senior judiciary shunned [its]

402

responsibility of upholding justice*® can be termed judicial escapism*®, which egregiously

permits the exclusion of judicial review,*** refusing bail petitions, confirming detention

45 or glorification of martial law.**® This executive-minded judicial nonchalance,

orders,
being shorn of vigilance, endorsed executive orders; administered ‘harsh or unjust laws™*%’
that is antithetical to constitutionalism.*® During the 2007 emergency in Bangladesh, some

49 existed, but executive actions went unheeded under the pretext of not

laudatory assertions
intervening in the trichotomy of power. Notably, AD acted as a defender of the executive*”
rather than protecting HR. Even the unconstitutionality of some draconian emergency
provision went unnoticed by it.*!' These are examples of a mixed bag of assertion and
passivity or submissivity*'?. Attempt to kerb by appointing Chief Justice (CJ) superseding

seniority*"* or abridging the tenure of CJ by General Ershad*'* was also evidenced.

In Sri Lanka, the emergency state evidenced the promulgation of detention laws,*'

exclusion of the reviewability of emergency declarations, and restriction*'¢ on

fundamental rights.*’

401 This dilemma also reverberates in the words of MH Rahman in 8% Amendment case Para- 488. Kamal, Bangladesh
Constitution: Trends and Issues (n 294) 57-60.

402 Ridwanul Hoque (n 29) 309.
403 ibid 326.
404 Halima Kahatun vs. Bangladesh (1978) 30 DLR (AD) 207. Jamil Hug, 34 DLR (AD) 125.

405 Ahmed Nazir vs. Bangladesh (1975) 27 DLR 1975 (HCD) 259. See Shahdeen Malik, Bangladesh, in Preventive Detention
and Security Law, 41-57.

406 State vs. Abedin J (1980) 32 DLR (AD) 110.
407 Halima Khatun vs. Bangladesh (1978) 30 DLR (SC) 207.

408 See S. H. Karzon and A. A. Faruque, ‘Martial Law Judiciary and Judges: Towards an Assessment of Judicial Interpretation’
(1999) 3(1) Bangladesh Journal of Law, 23.

409 Adv. Sultana Kamal and ORs v Bangladehs (2008). Saleem Ullah vs. Bangladesh (2008), Moyezuddin Sikder vs. State
(2007) 59 DLR (HCD) 287, where the court found that the right to bail cannot be curtailed even in an emergency. It was
regrettably turned over by AD.

410 Moudud Ahmed, Bangladesh: Emergency and Aftermath 2007-2008 (n 396) 170.

411 In one decision, AD shockingly precluded the bail-granting power of court, including SC, if arrest was under emergency
provision (60 DLR AD 42).

412 Hoque, ‘The Emergency and The Politics of Judiciary In Bangladesh’ (n 397) 201.

413 M. Ehteshamul Bari, The Independence of Judiciary in Bangladesh: Exploring the Gap Between the Theory and Practise,
(Routledge 2021) 99.

414 Sara Hossain, ‘Confronting Constitutional Curtailments: Attempt to Rebuild Independence of Judiciary in Bangladesh’ in
Paul R. Brass (eds), Routledge Handbook of South Asian Politics (Routledge 2010) 193.

415 Prevention of Terrorism Act No. 48 (1979).
416 Yasapala v. Wickremasinghe and Others (1984).
417 Art 15 of Sri Lankan Constitution.
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Ostrich-like style and judicial surrender during the Indian emergency were
also evident.*'® Denial of right to life by court,*'? attempt to oust judicial review,**
debilitating the court by unexpected appointment*!, rampant detention,*? mischievous
transfers *** were some features identical to the others. Likewise, the Pakistan Court’s
flagrant loyalty to military oligarchy is evident in its many decisions.*** Coterie
dismissed sixty recalcitrant appeals judges among an emergency.** Military Generals

in Pakistan and Bangladesh have attempted to justify usurpations based on religion.**

2. Legitimation by the Court

The statement of an emergency by a court is not unprecedented.*’” The Court
embarked on this journey by applying the misconstrued Kelsenian theory in State vs.
Dosso.**® In a state of emergency, Pakistan SC is accused of acting at the behest of the
fourth branch of state.*” This also migrates to other jurisdictions*’ and ignites extra-
constitutionalism thereon.*! A series of cases shows that Pakistan Court legitimised
the usurper on the doctrine of necessity.*?

It is alleged from the legal quarter of Bangladesh that the judiciary was not only
subservient to the usurper, the Trojan horse, but also became a partner to it.** It
is buttressed by superior court’s decision where judiciary found that the supreme
law character of the constitution is precluded by martial law,** the constitution is

418 Shylashri Shankar, ‘Indian Judiciary: Imperium in Imperio” in Paul R. Brass (eds) Routledge Handbook of South Asian
Politics, 168-69.

419 ADM Jabalpur Air Force (1976) SC 11207.

420 The 42nd Amendment Act (1976) though declared unconstitutional in Indira Gandhi vs. Raj Narain, at the cost of giving
election validity by court. Baxi said, the Court has no other option to validate the election. Baxi, The Indian Supreme Court
and Politics (n 95) 34.

421 Justice Khanna, a majority judge in Keshavananda, was suppressed by the appointment of Justice Beg ibid 33.
422 Care has been taken so that no vestige of liberty may not survive. Sathe (n 392) 101.
423 S.P. Gupta arose from this backdrop.

424 For details on the execution of the court see Pula R Newberg, Judging the State: Courts and Constitutional Politics in
Pakitan (Cambridge University Press 1995) Ch. 6.

425 Osama Siddiq, ‘The Judicialization of Politics in Pakistan: The Supreme Court after the Lawyers’ Movement’ in Mark
Tushnet and Madhav Khosla (eds), Unstable constitutionalism: Law and Politics in South Asia (Cambridge University
Press 2015) 167.

426 General Ziaul Huq Islamised Pakistan, General Rahman and Ershad trod the same path.

427 See Waseem, ‘Constitutionalism and Extra-constitutionalism in Pakistan’ (n 370) 124.

428 (1959) 11DLR (SC) 1. Previously, Tamizuddin Khan PLD 1955 FC 240 validated emergency.

429 Husain, The Judicialization of Politics in Pakistan (n 78) 69.

430 E.g. Uganda, Uganda vs. Commissioner of Prisions ex-part, Matovu [1966], 1 EA 514.

431 Ahmed, ‘Supremely Falliable? Adebat on Judicial Restraint and Activism in Pakistan’ (n 136) 219-20.

432 Nusrat Bhutto vs. Chief of Army Staff (PLD 1977 SC 657), Zafar Ali Shah vs. General Pervez Mosharrf (1999).

433 See M. Amirul Islam, ‘Status of a Usurper: A challenge to the constitutional supremacy and constitutional continuance in
Bangladesh’ (1997) 2 Chittagong University Journal of Law, 1.

434 Halima Kahatun vs. Bangladesh (1978) 30 DLR (AD) 207, Sultan Ahmed vs. Chief Election Commissioner (1978) 30 DLR
(HCD) 291.
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subservient to it*, or the martial law is called the supreme law of the land**. Likewise,
in India, ADM Jabalpur validated the detention under emergency law was legitimate.
Here, Khanna J., the lone dissenter, was opposed, but that cost him the deprivation
of Chief Justiceship.*’

3. Robust Resurrection of the Court

The modicum of activism can be manipulated by the moribund judiciary during
an abject emergency ambience and is thus tormented by a lack of public confidence.
To bury past ‘judicial failing during martial law regime’, the Bangladeshi judiciary
escalated activism to fetter the undeterred executive and regain public confidence.**
Hoque comparatively commented on post-emergency activism

‘This post emergency period can to some extent be likened with that of India that gave birth

to the most powerful and activist court in the world and also with Pakistani Supreme Court’s

post-emergency (2009 onward) new activism.”*

Judicial re-emergence through activism in India, a post-emergency phenomenon*®,
was a repercussion of past judicial apathy. Seemingly, the quest for ‘self-legitimisation’
or ‘social legitimation™**! can be seen as populist rhetori’. Chaudhry Court in Pakistan
became the most interventionist after the emergency.*** The court was purported to
regain some popular legitimacy or self-legitimation by expanding the PIL in the 1990s
inaugurated by Benzir Bhuto***, which was identical to India after 1977.44

The preceding discussion indicates that emergency jurisdiction can be borrowed.
Instances are numerous where courts have resorted to foreign citation to substantiate
their emergency ruining, thus migrating anti-constitutional ideas.

435 Khandker Ehteshamuddin case 33 DLR (AD) 154; see also (1980) 32 DLR (AD) 110.

436 (1978) 30 DLR (HCD) 291, 296.

437 Yap and Abeyratne, ‘Judicial self-dealing and unconstitutional constitutional amendments in South Asia’ (n 320) 140.
43

)

Declaring martial law unconstitutional by the 5" and 7th amendment cases can be seen as a volte-face to the judiciary’s
previous stance on martial law. See Ridwanul Hoque (n 29) 319.

439 Hoque, Judicial Activism in Bangladesh (n 80) 204.

440 Baxi ‘Taking Sufferings Seriously: Social Action Litigation in the Supreme Court of India’ (n 91) 107.

441 See the details of the post-emergency Supreme Court Baxi in The Indian Supreme Court and Politics (n 95) 121-245.
442 Siddique, (n 425) 176.

443 PLD [1988] SC 416.

444 Shirin Munir v Govt of Punjab PLD [1990] SC 295. Asma Zilani also declared that martial law was illegal when no martial
law was in circulation. It seems that judiciaries reprimand martial law when guns are laid down, but among coterie rule,
they are tight-lipped. Annulment of martial law amendment by the BDSC was in the AL regime, which was greatly impaired
by the emergency.
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F. Other Instances of Borrowing and Transplantation

The invocation of comparative constitutional adjudication through trans-judicial
communication*?® is spawning in the South Asian constitutional milieu. American
judgments were referred to only by earlier SCI, especially in civil liberties.**® The
same is true in Pakistan.*” Smith’s study revealed that this propensity is declining.*®
The court is more leaning to English law than the United States. Empirical case study
on 1908 cases capturing 1950-2010 by Scotti portrayed reference to foreign cases was

high in 1950-60 s and USA is most cited jurisdiction.**

In the Naz Foundation, court*® dialogically considered comparative materials as
interpretive apparatus.”!. DK Basu v. The state of West Bengal*? comparatively dilates
on preventive detention and compensation jurisprudence.*? Maneka Gandhi** and
Aruna Shaunbag v. The Union of India*>® can be the best-suited exponent of foreign
citation.

Constituent assembly, as a midwife of the constitution, can also play a central role
in borrowing from consulting experts or by comparative experience.*® The Constituent
Assembly of Bangladesh extensively considers the constitutions of socialist countries®’
to determine the breadth of their right to property. The Assembly borrowed the

445 A-M Slaughter, ‘A Typology of Transjudicial Communication’ (1994) 29 University of Richmond Law Review, 99.
446 Tripathi, ‘Foreign Precedents and Constitutional Law’ (n 99) 334.
447 Husain, The Judicialization of Politics in Pakistan (n 78) 3.

448 Adam M. Smith, ‘Making Itself at Home: Understanding Foreign Law in Domestic Jurisprudence: The Indian Case’, (2006)
24 BERK. J. INT’L L. 218. 24.6% of the referred foreign judgments, of which 22.3% were English, 6.% is U.S.

449 Scotti, ‘India: A “Critical’ Use of Foreign Precedents in Constitutional Adjudication’ (n 366) 84-94.
450 (2009) 160 DLT 277.

451 Lawrence v. Texas [539 U.S. 558 (2003)] was cited along with many other cases from South Africa and Canada and the
ECtHR to establish the unconstitutionality of the delegitimisation of anal sex. Choudhury, ‘How to Do Comparative
Constitutional Law in India’, 46-47.

452 (1996) 1 S.C.R. 416.

453 Anand J’s consideration of decisions from the UK [Miranda v. Arizona (1966) [United States v. Ryan (1965), Trinidad
[Maharaj v. Att’y Gen. of Trin. & Tobago, [1979] A.C. 385] and New Zealand [Simpson v. Att’y Gen. [1994] 3 NZLR 667
(CA)] evoke Universalist tone. See Sam Halabi, ‘Constitutional Borrowing as Jurisprudential and Political Doctrine in Shri
DK Basu v. State of West Bengal’ (2013) 3 Notre Dame J. Int’l. & Comp. L. 73.

454 AIR 1978 SC 597. Constructing the right to life, encompassing the right to travel, Justice Iyar relied on U.S. academic
works and decisions. Bhagwati did not concur with and reject U.S. case laws. It epitomises that cross-judicial fertilisation
is not undebated, even between concurring judges. It is submitted that the novelty of issues compels the court to consider
foreign precedents.
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(2011) 4 SSC 454. 1t allows, albeit passively, euthanasia. Finding no law in this regard, SCI relies on foreign judgements,
notably Airedale NHS Trust v. Bland that allows withdrawal of artificial life support at the discretion of the doctor.

456 Ghai, ‘Constituent’s Role Assemblies in Constitution Making’ (n 58) 27.
457 Halim, ‘GonoPorishod Bitorko’ (n 256) 133, 134, 288-292, 355.
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unenforceable Fundamental Principle State Policy from Ireland*® and justified it by
reference to the Union of Soviet Socialist Republics (USSR), China, and the German
Democratic Republic (GDR)*’

Abusive borrowing by constitutional courts is not unprecedented. For instance, in
scandalising the court, which is borrowed from English Law,*® the court of India*' and
Bangladesh*? followed the earliest egregious English practise being unheeded or neglecting
the current progressive development thereof.*®®* This eschewal of recent development
is indicative of two hypotheses: either the senior judiciary is incognisant of the recent
development of these obsolete borrowed ideas, or there is partial selection in borrowing
ideas that substantiates the court’s predestined conclusion. For the first, it results in contextual
abusive borrowing that gives a nonchalant shrug to the context; for the rest, it is selective
abusive borrowing. Although England shunned it subsequently, the draconian practise,
emanates from colonial borrowing is engrafted in decolonised South Asian jurisdiction.

V. Conclusion

The constitution can be seen as a nation’s autobiography, sometimes written by
taking recourse to experiences from global consciences. This sacred document is not
stagnant but is seen as a vivid living tree. The same texts give different meanings with
the change in time. These new meanings, ascribed to judicial statemanship, are often
ingenuously invented and often borrowed. In this pervasive spread of right conceptions
and interconnected judicial knowledge, it is difficult to discern who borrowed from
whom. Some sacrosanct rights innately exist in almost all societies, not for borrowing,
but because of their inherent sanctity.

458 Art.25 Of the Irish constitution is based on the Directive Principles of Social Policy. See ME Haque, ‘In Search of Origin of
Recognition of Economic and Social Rights as Constitutional Principles: From Ireland to Bangladesh’, (2012) 23(2) Dhaka
University Law Journal, 41; ME Haque, ‘Legal and Constitutional Status of The Fundamental Principles of State Policy as
Embodied In The Constitution Of Bangladesh’, (2005) 16 Dhaka University Law Journal, 47. These unenforceable principles
are ingenuously enforced by the Court through a negative enforcement doctrine or sometimes under the umbrella of the
right to life. The widened construction of the right to life often relied on Indian Judgments. Haque, Muhammad Ekramul
Haque, ‘Justiciability of Economic, Social and Cultural Rights under International Human Rights Law ’ (2021) 32(1) Dhaka
University Law Journal, 39, 51-52.

459 Halim, ‘GonoPorishod Bitorko’ (n 256) 269.

460 Ehsan A Siddiq ‘Scandalising The Court And the Law Of Contempt’ in Chowdhury Ishrak Ahmed Siddiky (eds) The Rule
of Law in Developing Countries (Routlrdge 2018) 106, 108. Ridwanul Hoque, ‘The Province of the law of contempt of
court undetermined’ (1998) Chitt. University Journal of Law, 181.

461 D.C. Saxena vs. Ho’ble Chief Justice of India, AIR 1196 (SC) 2481. Here Justice Justice Barucha refers to the 1976
judgement of Attorney General of Canada and Alexander et al., In re 65 DLR (3), 1976, 608, in support of the retaining
the contempt of scandal. However, he ignored the more recent and much more widely discussed judgement of R v. Kopyto,
who held that contempt of court does not constitute a reasonable restriction on freedom of speech.

462 Advocate Riazuddin Khan v. Mahmudur Rahman (2011) 63 DLR (AD) 29, Advocate Riazuddin Khan, v. Mahmudur Rahman
(2012) 9 App. Div. Cases. 140. To buttress its decision, the court frequently referred to the foundational English case R. v.
Almon (1765), a 250-year-old archaic decision that was never delivered by the court and posthumously published by the
son of the author judge. See D. Hay, ‘Contempt by Scandalising the Court: A Political History of the First Hundred Years2
(1987) 25 Osgoode Hall Law Journal 434, 466.

463 In 2013, contempt of court fell into desuetude in England on the recommendation of the Law Commission, and the resultant
abolishment came into force by Parliament. Section 33(1) of the Crime and Courts Act, 2013, states “scandalising the
Judiciary (also referred to as scandalising the court or scandalising judges) is abolished as a form of contempt of court
under the common law of England and Wales”.
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In South Asia, emerging judicial activism endeavoured to confront egregious
encroachments by boldly asserting rights. The people-centric stance taken by one court
emboldens others to stand with a destitute multitude. Similar reasoning tapestries of
Bhagwati and Iyar JJ’s (India), Haleem J (Pakistan) and Kamal J (Bangladesh) in PIL
cases indicate preparedness from the bench to uphold justice. Such judicial vigilance
requires an understanding of prevalent judicial practises. Consequently, courts in South
Asia often rely or persuasively mention foreign judgments in constitutional litigation
involving PIL, compensation, etc. All mentions are not necessarily borrowing; some
are for solidifying the judgement.

Constitutional ideas and practises of one country can influence the others. A complex
itinerary of BSD in South Asia states that the same idea can take the taste of borrowing
and non-borrowing in the same region. Anti-constitutional culture can creep into
democracy from overseas. It transpires that constitutional culture can be transplanted.
Colonial nexus, experts’ involvement in constitution-making and legal education can
stir constitutional borrowing and transplant. American Due process or judicial review
from Justice Coke and Marshall’s reasoning, as presented in Dr. Bonham and Murbury,
encourages judges to delve into the development thereof. In enforcing economic,
social, and cultural rights, the Bangladeshi court, while understanding penumbra rights,
often relies on Indian judgement as well as international laws to widen the meaning
of the right to life.***

Courts’ social auditing role and justice-enhancive pro-impoverished mindset are
distinct characteristics of this region. But it is still a curious amalgam of judicial
vigilance and retrogressive stalemate. Truly, this region receives less attention than
it deserves, but it is no more illegitimate children of Anglo-Saxon legal lineage. It
generates its own distinctiveness.

This study shows that constitutional borrowing and transplant in South Asia occur in
both the big-C and small-C constitutions.**> Now we will develop some guidelines to
check abusive constitutional borrowing, though it is highly unlikely to be completely
eliminated.

1. Abusive constitutionalism creeps into democracy by kerbing and packing the
court. Despotic rulers often attempt to be legitimised by court. The captured court
became their partner. Independent of the judiciary is sine qua non-to check abusive
constitutional borrowing.

2. Actors who engage in abusive borrowing should be monitored and sanctioned.

464 Muhammad Ekramul Haque, ‘Protection of economic, social and cultural rights: a critical analysis of the fundamental
principles of state policy in the constitution of Bangladesh’ (PhD thesis, Monash University 2017) https://doi.
0rg/10.4225/03/5897e¢15dd6345 accessed 13 June 2023.

465 See Sultan Babar Mirza, ‘The Chaudhry Doctrine: A “small-c constitutional” Perspective’ in Moeen H Cheema and ljaz
Shai Gilani (eds), The Politics and Jurisprudence of the Chaudhry Court 2005-2013 (OUP 2015) 34-39.
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3. Democratic institutions are often liable for accompanying usurpers after being
captured. The election commission and national human rights commission should be
sufficiently robust and independent.

4. The Regional Human Rights Court for South Asia can prevent the subversion
of constitutionalism and abusive borrowing. Lamentably, South Asia is shorn of such
mechanisms, unlike other regions. A vigilant regional court can act as a watchdog
against abusive borrowing. It is suggested that a regional court comprising top court
judges from South Asia be established.

5. Regional institutions should not remain quiescent because of the dismantlement
of constitutionalism. Vociferous censure and economic sanctions may stop perpetrators.
At the same time, it runs the risk of being an abuser. Therefore, power equilibrium
should be maintained.

6. Embracing legal realism can be conducive to combating abusive borrowing
because it is mindful of constitutional substance and context.

7. Regional legal dialogues can generate awareness against abusive borrowing.

8. Western ideas should not be accepted uncritically. Legal education in this region
are replete with western scholarship. Legal literature should be indigenised. Otherwise,
the context specificity of the region will evaporate, and contextual ideas will infiltrate.

9. The judiciary’s judicialization and politicisation are to be checked.
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I. Introduction

In England, arbitration is governed by the Arbitration Act 1996 (the “1996 Act”)',
which entered into force on 31 January 1997. The legislation is broadly based on the
United Nations Commission on International Trade Law (“UNCITRAL”)’s Model
Law.? It applies to arbitrations conducted and proceedings relating to arbitration before
the English courts, Wales and Northern Ireland, excluding Scotland.?

The 1996 Act has been largely unamended since its entry into force and has been,
for some time, praised as one of the most successful, arbitration friendly and modern
statutes promoting the development and use of arbitration to resolve disputes.* As early
as 1998, it was described as an “outstanding, indeed masterful, legislative framework
on arbitration... [being] a highly accessible statutory framework both from a linguistic
and organizational standpoint...[and a legislation that is] comprehensive, thorough,
cogent and coherent”.> Another scholar, commenting positively on the then recent
enactment, foresaw (rightly so) in 1997 that the 1996 Act “will effect very welcome
improvements in the English law of arbitration, and will enhance the attractiveness

of England as an arbitral forum”.$

However, developments in the field of arbitration over the quarter of a century have
necessitated a re-look and re-consideration of the Act and an assessment of whether
it serves and, more importantly, can continue to serve the needs of the arbitration
community.” Concurringly, in March 2021, the UK Ministry of Justice instructed the
Law Commission to review and propose necessary recommendations to the legislation,
coinciding with the twenty-fifth anniversary of the legislation. This resulted in an
arbitration bill being put before the UK Parliament in 2024, which is expected to be
enacted within the year. This paper considers the present state of English arbitration
law in light of the provisions of the 1996 Act and substantive and/or noteworthy
recommendations proposed to the legislation, alongside the relevant case-law, and
considers the appropriateness and potential utility of these recommendations. A certain

1 Arbitration Act 1996 (c 23); full title: An Act to restate and improve the law relating to arbitration pursuant to an arbitration
agreement; to make other provisions relating to arbitration and arbitration awards; and for connected purposes, passed on
June 17, 1996.

2 The UNCITRAL Model Law on International Commercial Arbitration of 1985, which was later amended in 2006. See here:
https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration (accessed on June 23, 2024).

3 1996 Act, section 108.

4 See, Myriam Gicquello, ‘Reviewing the Arbitration Act 1996: A Difficult Exercise?’ (2023) 2(4) Amicus Curiae, Series 2
391, 393-394.

5 Thomas E Carbonneau, ‘A Comment on the 1996 United Kingdom Arbitration Act’ (1998) 22 Tulane Maritime Law Journal
131, 154, 131-132.

6  Fraser P. Davidson, ‘The new Arbitration Act —a Model Law?’ (1997) Journal of Business Law 101-129, 128. See also V.
Chenu, ‘The Arbitration Act 1996: One Year on: The New Provisions Under the Microscope and Recent Cases’ (1998) 6(5)
International Insurance Law Review 165-166.

7  Carbonneau (n 5) 132, wherein Carbonneau noted that the 1996 Act did not “achieve absolute perfection”, principally on
the basis that “it retains a version of the right of judicial appeal of the merits of arbitral awards and a restricted right of
appeal on questions of law during the proceeding. For good or ill, England remains one of the few national jurisdictions
that allows judicial supervision of arbitration on the merits.”
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number of issues considered but not proposed for reform will also be analysed to
determine whether the Law Commission’s rationale for not reforming those areas
was justified.

II. Arbitration Act 1996: general principles

Part 1 of the 1996 Act applies to arbitrations that have their seat of arbitration “in
England and Wales or Northern Ireland”.® However, it should be noted that certain
provisions of Part 1 apply to foreign seated arbitrations, i.e., arbitrations that are not
seated in England and Wales or Northern Ireland. Section 2(2) states that sections 9
to 11, principally concerning the stay of legal proceedings, and section 66, concerning
the enforcement of arbitral awards, apply “even if the seat of the arbitration is outside
England and Wales or Northern Ireland or no seat has been designated or determined”.

Furthermore, section 2(3) states that the powers conferred on the court by sections 43
and 44, concerning securing the attendance of witnesses and court powers exercisable
in support of arbitral proceedings, respectively, may be exercised “even if the seat of
the arbitration is outside England and Wales or Northern Ireland or no seat has been
designated or determined”. Unlike under section 2(2), the court has a discretionary
power under section 2(3), such that it is entitled to refuse to exercise such power if it
considers that “the fact that the seat of the arbitration is outside England and Wales
or Northern Ireland, or that when designated or determined the seat is likely to be
outside England and Wales or Northern Ireland, makes it inappropriate to do so”.

The 1996 Act adopts a non-interventionist, party autonomy, and arbitration-friendly
approach. In Halliburton, Lord Hodge (with whom Lords Reed and Lloyd-Jones, and
Lady Black concurred) made the following supporting observation: “The 1996 Act is
based on the principle of party autonomy and aims to limit the role of the courts to
the protection of the public interest”.’ In the same vein, Haddon-Cave LJ (with whom
the other two judges concurred) in the Haven Insurance case expressed as follows:

“The AA 1996 brought about a sea-change in the world of arbitration: it gave full effect to
the notion of ‘party autonomy’and abandoned the idea that the courts enjoyed “some general
power of supervisory jurisdiction over arbitrations”... Post-1996, the world of arbitration
entered a new era, in which the scope for interference by the court in arbitral decisions became
highly circumscribed.”"

Section 1 of the 1996 Act, which sets out the general principles on which Part 1
is founded, stipulates that “the parties should be free to agree how their disputes are
resolved, subject only to such safeguards as are necessary in the public interest”." This

8 1996 Act, section 2(1).

9 Halliburton Co v Chubb Bermuda Insurance Ltd. [2020] UKSC 48, [47].

10 Haven Insurance Co. Ltd. v EUI Ltd. (t/a Elephant Insurance) [2018] EWCA Civ 2494, [28]-[29].
11 1996 Act, section 1(b).
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is an express regulation of the principle of party autonomy over arbitral proceedings.
More importantly, the Act recognises the following general principle: “in matters
governed by this Part the court should not intervene except as provided by this Par(”."*
This provides for an express statutory footing regarding the non-interventionist
approach of the 1996 Act and the requirement that English courts also refrain from

interfering with arbitral proceedings, unless absolutely necessary. '

In line with the adopted non-interventionist approach, the 1996 Act limits the
recourse available to disgruntled parties against arbitral awards. A tight framework is
provided for under sections 67 to 69. Section 66 stipulates that an “award made by the
tribunal pursuant to an arbitration agreement may, by leave of the court, be enforced in
the same manner as a judgment or order of the court to the same effect”.'* This paves
the way for the courts to recognise and enforce arbitral awards without considering
the merits or conducting a de novo review. Regarding the power under section 66, the

High Court explained in Sterling v. Rand as follows:

“Any arbitration award that has not been challenged is final and is treated as binding. It
should ordinarily be enforceable, and s.66 should be a straightforward remedy for achieving
that. The provisions of the 1996 Act are firmly in favour of giving effect to arbitration awards
and enabling them to be enforced. The starting point is the statutory policy in favour of giving
effect to an unchallenged award.”"

An arbitral award may be challenged in one of three ways under the 1996 Act: (i) a
challenge on the basis of substantive jurisdiction under section 67, (ii) a challenge on
the basis of serious irregularity under section 68, and (iii) an appeal against the award
on a point of law under section 69, each of which is considered in turn as follows.

Section 67 permits a challenge against an arbitral award where it can be shown
that the arbitral tribunal lacked substantive jurisdiction to hear and determine the
matter. This is a high threshold, and a challenge under section 67 rarely succeeds.
Corroborating this, the Commercial Court’s report for the years 2022-2033 explains
that during the judicial year, 8 applications were filed under section 67, which
represented a 70% reduction from the 27 applications filed in the previous judicial year,
of which 2 were dismissed on the papers, 1 was discontinued and 5 remain pending.'¢
By way of context, during the previous judicial year (i.e., 2021-2022) there were 27
applications received, of which 5 were dismissed on the papers, 1 was discontinued,
1 was unsuccessful, and 20 remained pending.

12 1996 Act, section 1(c).

13 See, Halliburton Co v Chubb Bermuda Insurance Ltd [2020] UKSC 48, [47]; and Haven Insurance Co Ltd v EUI Ltd (t/a
Elephant Insurance) [2018] EWCA Civ 2494, [28]-[29].

14 1996 Act, section 66(1).
15 David Sterling v Miriam Rand [2019] EWHC 2560 (Ch), [65].

16 Business and Property Courts, The Commercial Court Report 2022-2023 (Including the Admiralty Court Report), February
2024: https://www.judiciary.uk/wp-content/uploads/2024/03/14.448 JO Commercial Court Report 2223 WEB.pdf, page
13 (accessed on June 23, 2024).
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Where the court agrees with the applicant party that the tribunal lacked substantive
jurisdiction to determine the matter, it may do one of two things: vary the award or set
aside the award in whole or in part."”

Regarding a challenge under section 68, an applicant may succeed in challenging
an arbitral award if it can show that there was a “serious irregularity affecting the
tribunal, the proceedings or the award’.'® Again, the threshold is exceedingly high.
Courts will expect convincing evidence of irregularity that reaches the requisite level of
seriousness to permit a challenge against an arbitral award. This is because a successful
challenge usually results in the setting aside of the arbitral award, requiring the parties
to “re-arbitrate” the dispute, with the subsequent time and cost consequences.

Section 68(2) provides some guidance regarding what may constitute “serious
irregularity”, which are as follows:

e “failure by the tribunal to comply with section 33 (general duty of tribunal);

*  the tribunal exceeding its powers (otherwise than by exceeding its substantive
Jurisdiction: see section 67);

e failure by the tribunal to conduct the proceedings in accordance with the
procedure agreed by the parties,

e failure by the tribunal to deal with all the issues that were put to it;

* any arbitral or other institution or person vested by the parties with powers in
relation to the proceedings or the award exceeding its powers;

* uncertainty or ambiguity as to the effect of the award;

*  the award being obtained by fraud or the award or the way in which it was
procured being contrary to public policy;

*  failure to comply with the requirements as to the form of the award; or

* any irregularity in the conduct of the proceedings or in the award which is
admitted by the tribunal or by any arbitral or other institution or person vested
by the parties with powers in relation to the proceedings or the award.”

Where an applicant establishes “serious irregularity” affecting the tribunal, the court
may “(a) remit the award to the tribunal, in whole or in part, for reconsideration, (b)
set the award aside in whole or in part, or (c) declare the award to be of no effect,
in whole or in part”, but is to exercise the powers under (b) or (c) “/if] it is satisfied
that it would be inappropriate to remit the matters in question to the tribunal for

reconsideration”."

17 1996 Act, section 67(3).
18 1996 Act, section 68(1).
19 1996 Act, section 68(3).
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The Commercial Court’s report for the years 2022-2033 explains, relevantly,
that during the judicial year, the Court received 25 section 68 applications, which
represented a 37% decrease compared to 40 applications the previous year, of which 4
applications were dismissed at a hearing, 7 applications were dismissed on the papers, 1
was discontinued, 1 was settled and 1 transferred out. The remaining 11 were pending.?

Finally, a party may appeal against an arbitral award on a point of law, essentially
on the ground that the arbitral tribunal erroneously applied the applicable law. It must
be noted, however, that the parties are permitted to opt out of this right; as such, the
right to appeal on a point of law exists only if the parties have not agreed otherwise,
unlike the position in respect of sections 67 and 68.*!

Section 69(1) provides that “[U/nless otherwise agreed by the parties, a party to
arbitral proceedings may (upon notice to the other parties and to the tribunal) appeal
to the court on a question of law arising out of an award made in the proceedings.”
The Act clarifies that where the parties have agreed to dispense with reasons in respect
of the arbitral award, such will be treated as an opt-out and will exclude the courts’
jurisdiction for the purposes of an appeal on a point of law.??> An appeal under section
69 requires the leave of the court, unless the parties have agreed otherwise.?® The court
will not grant the leave required if it is not satisfied the following:

“(a) that the determination of the question will substantially affect the rights of one or more
of the parties,

(b that the question is one which the tribunal was asked to determine,

(c) that, on the basis of the findings of fact in the award— (i)the decision of the tribunal on
the question is obviously wrong, or (ii)the question is one of general public importance and
the decision of the tribunal is at least open to serious doubt, and

(d) that, despite the agreement of the parties to resolve the matter by arbitration, it is just and
proper in all the circumstances for the court to determine the question.”*

The leave requirements are evidently onerous and will not always be satisfied.
This is primarily intended to ensure the finality of the arbitral process and to avoid
disgruntled parties from clogging up the judicial system with unnecessary appeals.?

20 Business and Property Courts, The Commercial Court Report 2022-2023 (Including the Admiralty Court Report), February
2024: https://www.judiciary.uk/wp-content/uploads/2024/03/14.448 JO_Commercial_Court Report 2223 WEB.pdf, page
12 (accessed on June 23, 2024).

21 1996 Act, sections 67(1), 68(1) and 69(1) and Schedule 1 (mandatory provisions of Part 1).
22 1996 Act, section 69(1).
23 1996 Act, section 69(2).
24 1996 Act, section 69(3).

25 See, Union of India v Reliance Industries Limited [2022] EWHC 1407 (Comm), for an example of a restrictive/narrow
construction of the statutory provision.
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The Commercial Court’s report for the years 2022-2033 explains, relevantly, that
during the judicial year 46 applications were received that judicial year, compared to
40 received the previous year, of which 9 had permission granted, 6 had permission
refused, 1 appeal was dismissed following a hearing, 5 appeals were dismissed on the
papers, 2 were discontinued, 3 were transferred out, and 20 were awaiting a permission
decision.?

Notwithstanding the fact that challenges against arbitral award rarely come to
fruition, the bulk of the claims made to the Commercial Court are premised on sections
67-69 of the 1996 Act, all of which are primarily aimed at challenging an award
issued. The “Commercial Court Report 2022-2023” confirmed that ““/¢]he bulk of the
arbitration claims issued are: challenges to awards on grounds of jurisdiction under
section 67 of the Arbitration Act 1996, challenges alleging irregularity (section 68

applications); and appeals on a point of law (section 69 applications).””’

Having set out above the general principles of the 1996 Act, this paper will now
move to consider the proposed reforms by the Law Commission to the 1996 Act.

II1. Reform proposals

A. In General

As mentioned above, the Law Commission was instructed, in March 2021, with
the task to consider “whether any amendments to the Act were needed to ensure that
it remains fit for purpose and continues to promote England and Wales as a leading
destination for commercial arbitration”.*® The Law Commission is an independent
law commission set up by the UK Parliament to review the law of England and Wales
and recommend reforms.”

The request initiated the Commission’s consultation process.’® In September
2022, the Commission published its first consultation paper and invited comments
and responses from the arbitration community. The consultees, that is, those who
responded to the consultation papers, ranged from individual practitioners, academics
and specialist bodies, to major domestic and international firms and institutions.
Responses to the first consultation paper were received by December 2022. The
Commission considered the responses and produced a second consultation paper in

26 Business and Property Courts, The Commercial Court Report 2022-2023 (Including the Admiralty Court Report), February
2024: https://www.judiciary.uk/wp-content/uploads/2024/03/14.448 JO_Commercial Court_Report 2223 WEB.pdf, page
11 (accessed on June 23, 2024).

27 ibid 10.

28 Law Commission’s “Review of the Arbitration Act 1996: Final report and Bill” (Law Com No 413) dated September 6,
2023 (the “Final Report”), paragraph 1.8.

29 See Law Commissions Act 1965; https://lawcom.gov.uk/ (accessed on June 23, 2024).
30 See here: https://lawcom.gov.uk/project/review-of-the-arbitration-act-1996/ (accessed on June 23, 2024).
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March 2023. By May 2023, responses were received from the consultees on the second
consultation paper, following which the Commission produced its final report on its
proposed reforms in September 2023. The consultees’ general view was that the Act
“works well, and that root and branch reform is not needed or wanted” 3" Therefore,
the Law Commission proposed only minimal reforms.

The Final Report was accompanied by an Arbitration Bill, the adoption of which
would implement the Law Commission’s recommendations.* The Bill is currently
before Parliament and is being discussed in the House of Lords.** It will then be
discussed by Members of Parliament in the House of Commons, and if approved, it
will be given Royal Assent. It is expected that the Bill will be finalised and passed
through parliament in late 2024 or early 2025.

Among the various proposed reforms to the 1996 Act, the following five proposals
stand out as noteworthy and worth discussion:

*  New rule on the governing law of an arbitration agreement;

*  Codification of an arbitrator’s duty of disclosure;

*  Strengthening arbitrator immunity around resignation and removal;
* Introduction of the power of summary disposal;

e Clarification of court powers in support of arbitration proceedings and
emergency arbitration.

The above proposals are, in turn, considered as follows.
a) Governing law of the arbitration agreement

The Commission’s recommendation is that the arbitration agreement be governed by
the law that the parties expressly agree applies to the arbitration agreement or by the law
of the seat.** This would change the current position, which was recently established by
the UK Supreme Court in Enka.’ The Enka approach may be summarised as follows:

*  The applicable law for an arbitration agreement shall be the law that the parties
expressly choose to apply to it. If no such agreement exists, the arbitration
agreement will be subject to the law with which it is most closely connected.

*  Where no express party agreement exists in respect of the law applicable to
the arbitration agreement, the law applicable to the underlying agreement that

31 Final Report, paragraph 1.22.

32 ibid paragraph 1.6.

33 See here: https:/bills.parliament.uk/bills/3515 (accessed on June 23, 2024).

34 Final Report, paragraph 12.72 et seq.

35  Enka Insaat ve Sanayi AS v OOO Insurance Company, Chubb [2020] UKSC 38.
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contains the arbitration agreement will apply as the law most closely connected

to the arbitration agreement (as an implied choice).

e The laws of the seat of the arbitration may be deemed to (impliedly) apply to the

arbitration agreement, instead of the law governing the underlying agreement,
where certain factors exist, such as (i) a provision of the law of the seat of
the arbitration indicating that that jurisdiction’s laws will apply to arbitrations

seated there or there exists a serious risk that the arbitration agreement would
be ineffective if the law of the underlying agreement applies to the arbitration

agreement.

*  Where the underlying agreement does not stipulate a governing law, the law of
the seat of the arbitration will be the law applicable to the arbitration agreement,

which is the law most closely connected to it.

The aforementioned analysis essentially resulted in the governing law that was
selected to apply to the underlying contract applying also to the arbitration agreement
contained within it, disregarding, in most cases, the laws of the seat of the arbitration.
This approach was criticised by the consultees as being “complex and unpredictable” >

This is one of the most significant changes proposed in the draft legislation.

The rationale behind the proposal provided by the Commission are as follows:

e a default rule in favour of the law of the seat would see more arbitration

agreements governed by English law for arbitrations seated there, which would
ensure the applicability of the doctrine of separability®’, along with its practical

utility;®

e the default rule would preserve party autonomy in the choice to arbitrate,
without the express choice being undermined by an implied choice of foreign

governing law with potentially less generous provisions on arbitrability, scope,

and separability;* and

» the default rule has the virtues of simplicity and certainty.*’

The proposed reform is therefore welcomed. It is more appropriate that the
arbitration agreement be governed, by default and subject to the parties’ express

agreement, by the law of the seat of the arbitration. This is not only more in line

36 Final Report, paragraph 12.20.

37 The doctrine of separability refers to arbitration agreements being “presumptively “separable” or “severable” from the
contract within which they are found (sometimes termed the “main” or “underlying” contract)”: Gary Born, International

Arbitration: Law and Practice, Third Edition (Kluwer Law International 2021), paragraph 2.04.
38 Final Report, paragraph 12.72.
39 Ibid paragraph 12.73.
40 Ibid paragraph 12.74.
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with the parties’ general expectations when agreeing to a seat of arbitration, but will
also ensure that English law is more consistent with other established arbitration
jurisdictions.*' The proposal will help prevent inconsistent rulings by English and
foreign courts regarding the same arbitration agreement, avoiding “Kabab-Ji like”*
unwanted scenarios populating the case reports.

Kabab-Ji was a case in which the parties, Al Homaizi Foodstuff Company
(“AHFC”) and Kabab-Ji SAL (“Kabab-Ji”), entered into a franchise development
agreement in 2001 concerning the granting of a licence to operate a franchise in
respect of a “distinctive type of restaurant specialising in Lebanese and other Middle
Eastern cuisines”.* The agreement was subject to English law, referring disputes
arising thereunder to ICC arbitration in Paris.* In 2005, AHFC became Kout Food
Group’s (“KFG”) subsidiary following a corporate restructuring. A dispute arose
under the agreement regarding the payment of royalties. Kabab-Ji started its claim
only against KFG, not AHFC. The arbitrators ruled, by majority, that KFG was
bound by and in breach of the agreement, despite never having formally become a
party to the arbitration agreement. KFG sought to set aside the final award in Paris.
Correspondingly, Kabab-Ji sought the enforcement of the award in England. Both
actions were dismissed by the respective courts, allowing the English and French
courts to reach diametrically opposed outcomes.

The English Commercial Court held that the agreement (including the arbitration
agreement) was governed by English law and, applying English law principles, KFG
had not become a party to the arbitration agreement and could therefore not be in breach
thereof. It therefore refused to make a final determination, refusing enforcement. The
Court of Appeal agreed that the governing law was English law, that KFG was not a
party and was not in breach, but differed with the Commercial Court on the issue of
making a final determination, holding that the court below should have made a final
determination, and itself made such a determination.* The appellate court reasoned
that there was no real prospect of it being shown that KFG had become a party to
the arbitration agreement and that summary judgment should be issued, refusing
recognition and enforcement of the award.*

On appeal, the UK Supreme Court unanimously dismissed the appeal and upheld
the Court of Appeal’s findings. Lords Hamblen and Leggatt, who gave the sole joint
judgment (with which the other Justices agreed), explained as follows:

41  See, Maxi Scherer and Ole Jensen, ‘Towards a Harmonized Theory of the Law Governing the Arbitration Agreement’ (2021)
10(4) Indian Journal of Arbitration Law 1.

42 See Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48.
43 ibid paragraph 3.

44 Ibid paragraph 5.

45 Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2020] EWCA Civ 6.
46  ibid paragraphs [70], [81].
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“In the above circumstances, we are satisfied that the Court of Appeal was both entitled and
correct to conclude that as a matter of English law, there was no real prospect that a court
might find at a further hearing that KFG became a party to the arbitration agreement in the
FDA. Given the terms of the No Oral Modification clauses, the evidential burden was on the
claimant to show a sufficiently arguable case that KFG had become a party to the FDA and
hence to the arbitration agreement in compliance with the requirements set out in those clauses,
or that KFG was estopped or otherwise precluded from relying on the failure to comply with
those requirements. On the findings made by the judge and the evidence before the court, such

a case was not and has not been made out.”"

As for the French courts, the Paris Court of Appeal dismissed the annulment action
shortly after the English Court of Appeal’s judgment had been rendered, which was
later upheld by the French Court of Cassation. The French courts ruled that, as a matter
of French law, the law of the seat of arbitration, not the law of the main contract,
governed the arbitration agreement. The result was that the arbitration agreement
extended to KFG, the non-signatory entity.*

Such judicial friction is obviously undesirable because it results in uncertainty
for the parties, their legal representatives and the arbitrators. It also paves the way
for tactical warfare of the sort unwanted, giving unsatisfied parties potential second
(and more) bites at the cherry. The finality of arbitration is its most attractive
asset and should not be permitted to be eroded by inconsistent application of
rules and principles if it can be facilitated. The proposed reform will provide the
parties with the desired certainty regarding seat selection, knowing that their seat
selection will resolve almost all matters regarding the arbitration process and
procedure.* Consequently, it is hoped that the proposal will be enacted in the
currently proposed form.

B. Arbitrators’ Duty of Disclosure

The Commission’s proposal is to codify the currently case-law based test on the
disclosure of arbitrators. The Commission considers that it would be “appropriate
that such an important duty be recognised in the [Act] " and that such would be “in
line with international best practice” . The recommendation is that “arbitrators have

a continuing duty to disclose any circumstances which might reasonably give rise to

47  Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48 [75].

48  See, Leila Kazimi, ‘The Walking Dead: Double Life of the Kabab-Ji Award’ (Kluwer Arbitration Blog, 16 November 2022),
https:/arbitrationblog.kluwerarbitration.com/2022/11/16/the-walking-dead-double-life-of-the-kabab-ji-award/ (accessed on
June 23, 2024).

49  See, Can Eken and Tugce Yalcin, ‘An Overview of the English Arbitration Reform Act and Its Implications in Practice’
(2024) 45(4) The Company Lawyer 126-128, 127.

50 Final Report, paragraph 3.66.
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Justifiable doubts as to their impartiality.”' This reflects the test formulated by the
UK Supreme Court in Halliburton.>

In the Halliburton case, the Supreme Court held that in respect of an allegation
of apparent bias, the legal test is whether a fair-minded and informed observer (also
referred to as the objective observer), having considered the facts, would conclude
that there was a real possibility that the tribunal was biased.* As such, although the
IBA Guidelines on Conflicts of Interest in International Arbitration (2024)** and major
institutional rules refer to the existence of circumstances that may give rise to doubts
as to the arbitrator’s impartiality or independence in the eyes of the actual parties
concerned (i.e. a subjective analysis), English law adopts an objective approach and is
disinterested in what the actual parties’ expectations were.>® The Court also confirmed
that the disclosure of material facts or circumstances is a legal duty in English law,
as opposed to being merely good arbitral practice, emanating from the arbitrators’
duty to act fairly and impartially, and the consequent term implied into contracts
between parties and arbitrators that the arbitrator will so act, which implied term
cannot be adhered to in circumstances where the arbitrator fails to disclose material
circumstances that could justify its removal under the section 24 procedure.> The
Court held that unless there is disclosure, the parties may often be unaware of matters
that could give rise to justifiable doubts about an arbitrator’s impartiality and entitle
them to a remedy from the court.”’

For fullness of context, the facts of the Halliburton case are as follows. An arbitrator
(Kenneth Rokison QC), who was appointed by the Court following the parties’ inability
to agree on the chairman of the tribunal, had failed to disclose that he had also been
appointed as an arbitrator in two separate but factually related arbitration proceedings
concerning the Deepwater Horizon incident that occurred in the Gulf of Mexico in
2010. Having become aware of the arbitrator’s appointment in later factually related
references, Halliburton filed an application to remove the arbitrator. The basis of the
application was section 24(1)(a) of the 1996 Act, which provides that “A party to
arbitral proceedings may ... apply to the court to remove an arbitrator on any of the

51  ibid paragraph 3.75.

52 Halliburton Co v Chubb Bermuda Insurance Ltd. [2020] UKSC 48. See also, Dogan Giiltutan, “Appear as You Are or Be
As You Appear”: Sound Advice to Arbitrators Considering Independence and Impartiality Disclosures? A Comparative
Analysis Advocating for Uniformity and Addressing Participants’ Legitimate Expectations’ (2024) 3 International Trade Law
& Regulation 133; Daze C. Nga and Peace O. Adeleye, ‘The English Supreme Court’s Decision in Halliburton v. Chubb:
An Examination of the Issues Arising from Arbitrators” Acceptance of Multiple Appointments in Related Arbitrations and
Arbitrator’s Duty to Disclose’ (2022) 88(1) Arbitration: The International Journal of Arbitration, Mediation and Dispute
Management, 201 — 218, 202-203.

53 Halliburton Co v Chubb Bermuda Insurance Ltd. [2020] UKSC 48 [55]-[62].

54 See, https://www.ibanet.org/document?id=Guidelines-on-Conflicts-of-Interest-in-International-Arbitration-2024 (accessed
on June 23, 2024).

55 Halliburton Co v Chubb Bermuda Insurance Ltd. [2020] UKSC 48 [72].

56 ibid [76].

57 ibid [78].
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following grounds... that circumstances exist that give rise to justifiable doubts as to
his impartiality”. Halliburton’s case was not about actual bias or lack of impartiality
of the arbitrator, but about the arbitrator’s conduct causing an appearance of bias.™®
The application was refused by the High Court (Popplewell J)*°, granted by the Court
of Appeal®, which overturned the first instance decision, but subsequently refused by
the Supreme Court®', overruling the Court of Appeal.

The Supreme Court held that, at the date of the hearing to remove the arbitrator,
a fair-minded and informed observer would not have concluded that circumstances
existed that gave rise to justifiable doubts about his impartiality.®> The Court did hold,
however, that the arbitrator was under a legal obligation to disclose his appointment
in that particular case and had breached his duty by failing to make the required
disclosure.

More recently, in Africa Sourcing v Société par Actions Simplifiée, the Commercial
Court dismissed a challenge against an arbitrator that was premised on the following
grounds: (i) long-term, regular professional contact between the arbitrator and a party’s
legal representative, including shared membership of a professional organisation.®® The
Court held that the arbitrator was not under a duty to disclose the facts complained
of, given that such non-disclosed facts were not sufficiently serious to cause a fair-
minded and informed observer to conclude that there was a real possibility of bias
(i.e., the common law test for bias). From the Court’s perspective, it was important
that the dispute arose in a relatively small (cocoa) commodities market, where traders
were likely to know each other, and that the trade association’s arbitrators, drawn from
among its members, were likely to be known to those involved in disputes.

The proposal is welcomed insofar as it codifies the arbitrators’ duty of disclosure.
However, it is considered that the proposal does not go sufficiently further to ensure
full transparency and to address the parties’ legitimate expectations. The author has
argued elsewhere that the objective test disregards the reasonable expectations of the
parties to the arbitration agreement, whose assessment of the presence of independence
and/or impartiality concerns may, in certain cases, differ from those of an unconnected
third party.** This is criticised for ignoring the fact that it is party consent that enables
the arbitration process and gives competence to the arbitrator(s) and that, as such, it

58 Hv(I)L (2) M, (3)N, (4) P[2017] EWHC 137 (Comm), [3].

59 Hv(I)L (2) M, (3)N, (4) P[2017] EWHC 137 (Comm).

60  Halliburton Company v (1) Chubb Bermuda Insurance Limited, (2) M, (3) N, (4) P [2018] EWCA Civ 817.

61 Halliburton Co v Chubb Bermuda Insurance Ltd. [2020] UKSC 48.

62 ibid.

63 Africa Sourcing Cameroun Limited and another v Société par Actions Simplifiée (Rockwinds) and another [2023] EWHC

150 (Comm). See also, Radisson Hotels APS Denmark v Hayat Otel Isletmeciligi Turizm Yatirim ve Ticaret Anonim Sirketi
[2023] EWHC 892 (Comm).

64 See, Giiltutan (n 52).
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would not be unreasonable to expect that the rules address the reasonable and legitimate
expectations of the enablers of the private process of arbitration, which would logically
encompass rules concerning the ultimate arbiters of the relevant dispute. The test for
arbitrators’ disclosure obligation should therefore not be purely objective based and
be sufficiently flexible to permit subjective elements where appropriate and, more
importantly, would answer the parties’ legitimate expectations, provided such elements
are known or should have been known by the arbitrator in question.

Notwithstanding the above, the proposed reform is a step in the right direction
in entrenching the obligation to disclose in a legislative provision, helping to instil
confidence in the arbitral process and enabling maximum transparency.®® The reform
proposal, if accepted, will help address the current legitimacy criticisms against
international arbitration.*

C. Arbitrator Immunity (Re: Resignations and Removals)

Another recommendation concerns the arbitrators’ immunity from liability. This
recommendation has two throngs: (i) a recommendation that arbitrators incur no
liability for resignation unless the resignation is proved to be unreasonable and (ii) a
recommendation that arbitrators should incur no liability, including costs liability, in
respect of an application for their removal, unless the arbitrator has acted in bad faith.5’

The immunity of arbitrators is currently regulated under section 29 of the 1996
Act, which provides that an “arbitrator is not liable for anything done or omitted in
the discharge or purported discharge of his functions as arbitrator unless the act or
omission is shown to have been in bad faith”.®®

The immunity as currently provided appears on the surface to be widely worded
and sufficient to provide arbitrators with blanket protection. However, arbitrators
have been held liable in some cases concerning their resignation or application for
their removal, prompting the Commission to consider tightening the protection.® For

65 See, generally, Gillian Eastwood, ‘A Real Danger of Confusion? The English Law Relating to Bias in Arbitrators’ in
William W. Park (ed), Arbitration International (2001) 17(3) 287-312, 291-292; David Hacking, ‘Arbitration is Only as
Good as Its Arbitrators’, in Stefan Kroll, Loukas A. Mistelis, Perales Viscasillas Maria del Pilar & Vikki M. Rogers (eds),
Liber Amicorum Eric Bergsten — International Arbitration and International Commercial Law: Synergy, Convergence and
Evolution (Kluwer Law International 2011), 223-230; Ali Yesilirmak, ‘Transparency and Stakeholders’ Role in the Selection
of the Arbitral Tribunal’, in Stavros Brekoulakis, Romesh Weeramantry, Lilit Nagapetyan (eds), Achieving the Arbitration
Dream: Liber Amicorum for Professor Julian D.M. Lew KC (Kluwer Law International, 2023), 285-293.

66 See, Thomas H. Webster, ‘Efficiency in Investment Arbitration: Recent Decisions on Preliminary and Costs Issues’ (2009)
25(4) Arbitration International 469; David Collins, The line of Equilibrium: Improving the Legitimacy of Investment Treaty
Arbitration Through the Application of the WTO’s General Exceptions” (2016) 32(4) Arbitration International 575; Malcolm
Langford, Cosette D. Creamer and Daniel Behn, ‘Regime Responsiveness in International Economic Disputes” in Szilard
Gaspar-Szilagyi, Daniel Behn and Malcom Langford (eds), Adjudicating Trade and Investment Disputes: Convergence or
Divergence? (Cambridge University Press 2020), 245 and 267 et seq.

67 Final Report, paragraphs 5.3 and 5.4.

68 1996 Act, section 29(1).

69 Final Report, paragraph 5.2.
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instance, in Halliburton, Lord Hodge (with whom Lords Reed and Lloyd-Jones and
Lady Black agreed) explained that “in cases where the matter is serious but the non-
disclosure of that matter, on later examination, does not support the conclusion that
there is apparent bias, the arbitrator might, depending on the circumstances, face an
order to meet some or all of the costs of the unsuccessful challenger or to bear the

costs of his or her own defence”.”

In C Ltd v D, Hensaw J confirmed that “section 29 [of the 1996 Act] would not
preclude an arbitrator from being orvdered to pay costs in relation to a section 24
application [an application to remove the arbitrator] that he had opposed...[, but noted
that] costs awards against arbitrators are extremely rare”.”! The Judge also referred to
another (unreported) case’ in which the judge ordered the arbitrator, who had resisted
the application, to pay the costs. The justification for providing arbitrators immunity
and shielding them from contractual claims even in circumstances where they fall
below the required standard is that it would “support[] an arbitrator to make robust
and impartial decisions without fear that a party will express their disappointment
by suing the arbitrator ... [and would] support[] the finality of the dispute resolution
process by preventing a party who is disappointed with losing the arbitration from
bringing further proceedings against the arbitrator”.”

The proposed strengthening of arbitrators’ immunity is thus applauded. An arbitrator
should not be held liable in connection with a resignation or their removal via court
application unless such an action is shown to have been unreasonably done or done
in bad faith, respectively. The proposed reform successfully strikes a balance between
keeping arbitrators answerable to unreasonable or unacceptable conduct, whilst
providing them with a sense of security that would enable them to make robust and
impartial decisions.

D. Summary Disposal of Claims and Defences

A further proposed reform is the introduction of an express power to summarily
dispose claims and defences. This would mirror the English courts’ power to grant
summary judgments.” The Commission has recommended that the 1996 Act provide
for an express power for arbitrators to make an award on an issue on a summary

70  Halliburton Co v Chubb Bermuda Insurance Ltd. [2020] UKSC 48, per Lord Hodge [111].

71 CLtd. v D [2020] EWHC 1283 (Comm), [58].

72 Wicketts v Brine Builders & Siederer [2001] App. L.R. 06/08. See also, Ned Beale, James Lancaster, et al., ‘Removing an
Arbitrator: Recent Decisions of the English Court on Apparent Bias in International Arbitration’, 2016 (34(2) ASA Bulletin,
(Association Suisse de I’ Arbitrage), 322-341, 328.

73  Final Report, paragraph 5.7.

74 See, Civil Procedure Act 1997, section 1; and Civil Procedure Rules (“CPR”), Part 24. CPR r. 24.3 stipulates that the court
“may give summary judgment against a claimant or defendant on the whole of a claim or on an issue if— (a) it considers
that the party has no real prospect of succeeding on the claim, defence or issue; and (b) there is no other compelling reason
why the case or issue should be disposed of at a trial.”
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basis if a party has no real prospect of succeeding on that issue, unless the parties
agree otherwise.” The justification for the proposal is to encourage arbitrators to use
summary disposal tools to improve the cost and time efficiency of arbitration.”

As the Commission recognised in its report, arbitrators “probably have an implicit
power to use summary disposal.”’” Therefore, the proposed reform is arguably
unnecessary. However, it is agreed that the express recognition of the power under
statute may embolden arbitrators to exercise their powers of summary disposal and
to summarily dismiss claims or defences that are unworthy of attention during the
trial or hearing. There are likely many cases where the claim(s) or defence(s) raised
are ripe for summary disposal, but arbitrators refuse to take decisive action to dismiss
claim(s) or defence(s) that are unworthy of further consideration.” It is only hoped
that an express statutory power will encourage arbitrators to use the additional weapon
in their armoury and reassure them that doing so will not of itself result in successtful
challenges to their awards.

E. Court Powers in Support of Arbitral Proceedings and
Emergency Arbitration

The final reform proposal to be considered is the proposal to amend the 1996 Act
to (i) confirm that powers exercisable by courts in support of arbitral proceedings
(as contained in section 44), such as powers to make orders for the preservation of
evidence, sale of goods, and appointment of a receiver, may be exercised against third
parties™ and (ii) empower the court to enforce a peremptory order issued by emergency
arbitrators.®® The justification for the former proposed reform is that it would “bring
clarity” to the law®'; whilst for the latter is that it “would support arbitration”.%*

It is agreed that there should be a mechanism to enable the enforcement of an
emergency arbitrator’s peremptory order should it not be voluntarily complied with
by the relevant party(ies). Otherwise, the procedure would lack any meaningful teeth,
and a party would have to wait until the arbitral tribunal is constituted to be able to
obtain a similar order from the tribunal and then to seek to enforce the award through
the courts. This would be unsatisfactory from both a cost and time perspective. The
proposed reform would improve the efficiency and effectiveness of arbitration, and

75  Final Report, paragraph 6.3.
76 ibid paragraph 6.18 et seq.
77  ibid paragraph 6.5.

78 See, e.g., Kanaga Dharmananda, David Ryan, Summary Disposal in Arbitration: Still Fair or Agreed to be Fair (2018) 35(1)
Journal of International Arbitration 31.

79  Final Report, Chapter 7.
80 ibid chapter 8.

81 ibid paragraph 7.25.

82  ibid paragraph 8.39.
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therefore deserves support.

The proposal to confirm in the Act that powers exercisable by courts in support of
arbitration proceedings may be exercised against third parties is also to be commended.
The inability of courts in certain cases to involve and bind third parties can often
result in ineffective and inefficient outcomes and prevent fair resolution of disputes.
For instance, it may be that a crucial piece of evidence is in a non-party’s possession
and needs to be adduced in the arbitration for an accurate and fair assessment of
the issues. The court must have coercive powers against such third parties to ensure
that arbitral proceedings are not derailed or that arbitrators are short-sighted with
incomplete information.

F. No Confidentiality Rule

The Law Commission concluded against reforming certain aspects of the English
arbitration law for various reasons, one of which deserves special mention and
consideration. The Commission advised against introducing a default rule in which
arbitration proceedings would be regarded as confidential and consequently imposing
a duty of confidentiality on participants. The rationale provided is as follows:

“We continue to think that there should not be a default position of confidentiality in all cases
of arbitration. We do not think that one size fits all: different default rules can apply in different
arbitral contexts. For example, in some types of arbitration, such as investor-state arbitrations,
the default already favours transparency. Elsewhere, there is a trend towards transparency,
at least in some respects, such as the publication of awards. And there is further debate to be
had in other contexts, for example with some public procurement contracts, about the extent to
which hearings should be open to public scrutiny. We would be concerned about the longevity
of any statutory rule, given this ongoing debate.”®

The Commission also noted, as being relevant, the fact that “arbitral rules reveal
a wide variety of approaches to confidentiality, and that foreign legislation does not
speak with one voice” %

The conclusion reached was that “a statutory rule on confidentiality would [not] be
sufficiently comprehensive, nuanced or future-proof... [and that] the current approach
works well, and that the development of the law of confidentiality is better left to the
common law...”®

As the Commission acknowledges, the “/1996 Act] does not have any provisions
on confidentiality” ** However, a general duty of confidentiality is imposed under the

83  ibid paragraph 2.2.
84  ibid paragraph 2.3.
85  ibid paragraph 2.25.
86 ibid paragraph 2.1.
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common law through implication, which is subject to various exceptions (i.e., doctrine
of implied confidentiality).®” In 1880, Jessel MR explained in Russell v Russell that
“[A]s a rule, persons enter into [contracts containing arbitration clauses] with the
express view of keeping their quarrels from the public eyes, and of avoiding that
discussion in public, which must be a painful one, and which might be an injury even
to the successful party to the litigation, and most surely would be to the unsuccessful

In confirming that the implied duty of confidentiality is not absolute, Lawrence
Collins LJ in Emmott explained the limits to the implied duty as follows:

“On the authorities as they now stand, the principal cases in which disclosure will be
permissible are these: the first is where there is consent, express or implied; second, where
there is an order, or leave of the court (but that does not mean that the court has a general
discretion to lift the obligation of confidentiality); third, where it is reasonably necessary for
the protection of the legitimate interests of an arbitrating party; fourth, where the interests of

Justice require disclosure, and also (perhaps) where the public interest requires disclosure.”®

The author has argued elsewhere that there are various potential benefits to
introducing a statutory rule to apply by default, mirroring the common law position
in terms of the proposed content of the rule. Short of re-iterating the position adopted
herein, the position advocated® is that legislative enshrinement of the rule on
confidentiality will provide certainty and clarity to the participants of the arbitration
process and address their legitimate expectations.’! It is clear that confidentiality is
highly valued by the arbitration community, with a not insubstantial portion considering
it a dealbreaker, and many operating under the assumption that it is applicable despite
the absence of an express agreement on the matter.”? The confidentiality of arbitration
is therefore clearly deserving of legislative shielding, and it is unfortunate that the Law
Commission has decided to the contrary.

IV. Conclusion

87 See, Emmott v. Michael Wilson & Partners Ltd. [2005] Q.B. 207. See also, Economic Department of City of Moscow v
Bankers Trust Co [2005] Q.B. 207; Ali Shipping Corporation v Shipyard Trogir [1999] 1 W.L.R. 314; Symbion Power LLC
v Venco Imtiaz Construction Co [2017] EWHC 348 (TCC). See also, Darian-Smith and Ghosh, ‘The Fruit of the Arbitration
Tree: Confidentiality in International Arbitration’ (2015) 81(4) The International Journal of Arbitration, Mediation and
Dispute Management 360.

88  Russell v Russell (1880) 14 Ch. D. 471.
89  Emmott v Michael Wilson & Partners Ltd [2008] C.P. Rep. 26 at [107].

90 See, Dogan Giiltutan, ‘Confidentiality of Arbitrations Under English Law: Sufficiently Sacrosanct to Warrant Legislative
Shielding? A Critical Analysis from a Rumian Perspective’ (2023) 1 International Trade Law & Regulation 5.

91 Giiltutan (n 52) 25.

92  See, e.g., Paul Friedland and Loukas Mistelis, ‘2010 International Arbitration Survey: Choices in International Arbitration’,
available at: https://arbitration.qmul.ac.uk/media/arbitration/docs/2010 _International ArbitrationSurveyReport.pdf (the QMUL
& W&C Survey); Kenneth [ Ajibo, ‘Confidentiality in International Commercial Arbitration: Assumptions of Implied Duty and
a Proposed Solution’ (2015) 3(2) Latin American Journal of International Trade Law 337, 339; L.Y. Fortier, ‘The Occasionally
Unwarranted Assumption of Confidentiality’ (1999) 15(2) Arbitration International 131-140; Srishti Kumar and Raghvendra
Pratap Singh, ‘Transparency and Confidentiality in International Commercial Arbitration’ (2020) 86(4) The International
Journal of Arbitration, Mediation and Dispute Management 463-481, 470; Hans Bagner, ‘Confidentiality—A Fundamental
Principle in International Commercial Arbitration?” (2001) 18(2) Journal of International Arbitration 243, 248-249.
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The 1996 Act is indeed a “truly excellent law of arbitration, worthy of international
emulation”.*® Tts effectiveness in promoting arbitration, principally through limited
court intervention and respect for the autonomy of the parties, has helped London (and
the UK) retain its top spot as a destination for international commercial arbitration.**
However, the world of arbitration is fast-paced, and approaches and attitudes towards
the arbitral process are constantly evolving. Laws should keep up with the pace to
ensure that the legislative frameworks continue to support and permit renewed practises
and ensure maximum effectiveness. The Law Commission’s review of the 1996 Act
following its twenty-fifth anniversary was therefore well-timed. Indeed, the various
reforms recommended confirm that the 1996 Act required revitalisation.

The Law Commission’s Final Report and the Arbitration Bill that accompanies
it both deserve praise and commendation. If enacted in its current form, the revised
English Arbitration Act will help modernise English arbitration law and address the
concerns and expectations of the arbitration community. The introduction of a new
provision into the statute to provide that an arbitration agreement will, by default, be
subject to the laws of the seat of the arbitration will provide for clarity and certainty.
This will also help align English law with the laws of other established arbitration
jurisdictions. Furthermore, codifying an arbitrator’s duty of disclosure will help instil
trust and confidence in the arbitral process. Finally, the strengthening of arbitrators’
immunity around their resignation and applications for their removal, the introduction
of the power of summary disposal, and the clarification of court powers in support
of arbitral proceedings being exercisable against third parties and also in support of
emergency arbitrations are all developments that are to be greeted with open arms.
Strengthening arbitrator immunity and the express recognition of summary disposal
powers deserve special mention, for they will embolden arbitrators and enable them
to act without fear and worry. The new Arbitration Act will see England continue to
enjoy its world-renowned status as a prominent, established centre of arbitration.

That being said, there are missed opportunities. The reform proposals do not go
sufficiently far in some respects. For instance, an arbitrator’s duty of disclosure should
recognise that sometimes the subjective expectations of the parties may need to be
catered in the assessment for disclosure. It is difficult to justify a situation in which
the arbitrators simply ignore the reasonable and/or legitimate expectations of the
parties, whether known or should have been known, when deciding what facts and
circumstances to disclose. The process should be as transparent as possible from the
perspective of the parties, who are the true enablers of the entire system, to ensure

93  Carbonneau (n 5) 131-132.

94 See, the “2021 International Arbitration Survey: Adapting Arbitration to a Changing World” survey carried out by the
School of International Arbitration (SIA) of the Queen Mary University of London, https://arbitration.qmul.ac.uk/media/
arbitration/docs/LON0320037-QMUL-International-Arbitration-Survey-2021_19 WEB.pdf (accessed on June 23, 2024),
page 6, which explains that 54% of participants preferred London as the seat of arbitration.
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that they retain confidence in the process and the ultimate arbiters of their dispute.

Notwithstanding the above, the contents of the reform proposal are by and large
commendable and will undoubtedly enhance the UK’s arbitration offering and ensure
that the legislative framework continues to support London in maintaining its top spot
as a destination for international commercial arbitration for the years to come.
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Milletlerarasi Tasiyici Annelik Sonucu Dogan Cocugun Soybagina
Uygulanacak Hukuk*

Applicable Law to the Legal Parentage of a Child Born Through International Surrogacy

Didem Kayal ™

Oz

Taslyici annelik yontemi, uygulandigi ilk glinden beri hukuki, toplumsal, dini ve ahlaki tartismalara sebebiyet vermis ve
neticede de birgok llkede yasaklanmistir. Bununla birlikte, diinyada infertilite oraninin %17,5’lara ulagmasi, tremeye
yardimci klasik tedavi yontemleri yaninda tasiyici annelik uygulamasinin da giigli bir segenek olarak varligini korumasina
yol agmistir. Nitekim diinyada her yil 20.000 ¢ocugun bu yontemle dogdugu tahmin edilmektedir. S6z konusu ¢ocuklarin
bircogu, uygulamanin yasaklandigi tlkelerde yerlesik kisilerin uygulamaya cevaz veren ulkelerdeki tasiyici annelerle
yaptiklari anlasmalar neticesinde diinyaya gelmektedir. Bu nedenle, gocugun dogumu aninda karsilasilan ilk problem,
bu yola basvuran mistakbel ebeveynlerle cocuk arasinda soybaginin kurulup kurulamayacagi meselesidir. Turkiye’de de
yasaklanmasina ragmen tasiyici anneligin KKTC, Yunanistan, Ukrayna ve Gurcistan’da yasal olmasi, milletlerarasi tasiyici
anneligin yol actigi sorunlarin llkemizde de giindeme gelmesi ihtimalini her gegen glin artirmaktadir. Buradan hareketle
makalede, tasiyici annelik ile ilgili genel bilgilere yer verildikten sonra Tirk hukukunda ve yabanci hukuk diizenlerinde
konunun nasil ele alindigi incelenmis, AIHM’in konuya yaklasimi ile Lahey Milletlerarasi Ozel Hukuk Konferansinin calismalari
dzetlenmis ve MOHUK m. 16’nin yabancilik unsuru iceren tasiyici annelik ydntemiyle dogan bir cocugun soybagina iliskin
meseleler karsisindaki konumu belirlenmistir. Yapilan incelemeler neticesinde, MOHUK m. 16’nin gocugun Ustiin yararini
koruyacak sekilde uygulanmasi gerektigi ve tastyici annelik sonucu dogan bir gocugun soybagina uygulanacak hukuk tespit
edilirken mustakbel ebeveynler ile gocuk arasinda soybaginin kurulmasini miimkin kilan bir hukuka ulasilmasi durumunda
gocugun Ustlin yararinin korunabilecegi sonucuna ulagiimistir. Ancak, mevcut halinin bu sonuca ulasmaya imkan tanimamasi
nedeniyle MOHUK m. 16'ya iliskin degisiklik 6nerilerine de yer verilmistir.

Anahtar Kelimeler

Milletlerarasi Tastyict Annelik, Soybagi, Uygulanacak Hukuk, Suni Déllenme, Lahey Milletlerarasi Ozel Hukuk Konferansi

Abstract

The method of surrogacy has always been the subject of legal, social, religious, and moral debates since its inception
and has ultimately been prohibited in many countries. However, the global infertility rate of approximately 17.5% has
led to the continued existence of surrogacy as a strong alternative to traditional assisted reproductive methods. It is
estimated that around 20,000 children are born every year through this method. Many of these births are because of
agreements between prospective parents residing in countries where the practise is prohibited and surrogate mothers
residing in countries where it is permitted. Therefore, the initial challenge encountered at the birth of a child is the issue
of establishing parentage between the prospective parents and the child. Although prohibited in Turkey, the legality
of surrogacy in countries such as Greece, the Turkish Republic of Northern Cyprus, Ukraine, and Georgia increases the
likelihood of disputes related to international surrogacy before the Turkish courts. In this context, the article provides

* Bu calisma, 27-29 Mayis 2021 tarihlerinde Eskisehir Osmangazi Universitesi tarafindan cevrim ici olarak diizenlenen 7. Uluslararasi Asos
Congress Hukuk Sempozyumunda sunmus oldugum tebligin genisletilerek ve guincellenerek yazilmis halidir. S6z konusu tebligin tam
metni ayrica yayimlanmamistir.
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general information about surrogacy, examines how it is regulated in Turkish law and foreign legal systems,
summarises the European Court of Human Rights’ approach, outlines the work of The Hague Conference
on Private International Law, and determines the position of article 16 of Turkish International Private and
Procedural Law (MOHUK). As a result, since the current form of article 16 of MOHUK does not allow to reach
a law which establishes legal parentage between prospective parents and children, amendments have been
proposed regarding the article.

Keywords
International surrogacy, legal parentage, applicable law, artificial insemination, and the Hague Conference on
Private International Law

Extended Summa
In a surrogacy procedure, a woman consents to carry a pregnancy for another

woman, intended mother, who for some reason cannot conceive. Surrogacy may be
traditional or gestational. When the surrogate mother’s egg is used to produce the
embryo, the method is called traditional surrogacy. In contrast, gestational surrogacy is
performed by transferring embryos created via in vitro fertilisation using the eggs of a
donor or the intended mother. In traditional surrogacy, since the surrogate mother’s egg
is used, she is not only the biological mother but also the genetic mother. In gestational
surrogacy, when the reproductive cells of a couple who wants to have a child are used,
the intended mother will also be the genetic mother. In the case of egg donation, the
genetic mother refers to a woman other than both the surrogate and intended mother.

Although surrogacy is legally prohibited in many countries, due to the increasing
infertility rate all over the world, those who want to have a child make agreements
with surrogate mothers in countries where this method is permitted, which deepens
legal problems. At this point, the first problem to be faced at the time of childbirth
is the issue of legal parentage. It is a generally accepted principle in countries where
surrogacy is prohibited that the woman who gives birth is the mother. Whether
individuals who come from these countries and want to have a child in a foreign
country where surrogacy is legal can attain legal parental status will affect many legal
issues, such as citizenship, family life, establishing personal relationships, custody,
maintenance, and inheritance, which are of great importance to the child. Therefore, in
the case of international surrogacy, the legal framework under which legal parentage
will be established is of utmost importance.

Because of different regulations and approaches among countries regarding
surrogacy, problems arising from international surrogacy have been the subject of
European Court of Human Rights’ (ECtHR) judgments over time. In the ECtHR
judgments, the issue is generally evaluated within the scope of the right to respect
for private and family life guaranteed under Article 8 of the European Convention on
Human Rights (ECHR). Besides, it is seen in the judgments that when determining
whether this article has been violated, the right to respect for private life takes
precedence over the right to family life. In this regard, it is observed that the violation

222



Kayali / Milletlerarasi Tastyici Annelik Sonucu Dogan Cocugun Soybagina Uygulanacak Hukuk

is ruled in terms of the child’s right to respect for his/her private life rather than the
prospective parents’ right.

As arule, the ECtHR leaves a wide margin of appreciation to States both in the
regulation of surrogacy and in the recognition of a child-parent relationship established
in another country. However, since the child-parent relationship constitutes an essential
aspect of the child’s identity, the ECtHR narrows its margin of appreciation when
assessing, on a case-by-case basis, the violation of the child’s rights under Article 8 due
to the lack of formal recognition of family ties. When it comes to children, protecting
their best interests is always a priority, and since genetic ancestry forms an important
part of a child’s identity, it is particularly important to protect the best interests of the
child when one of the prospective parents is also a genetic parent.

It has been observed that some national courts in Spain, Germany and France, under
the influence of ECtHR judgments, have begun to find solutions to legal parentage
issues arising from surrogacy on a case-by-case basis, considering the principle of the
best interests of the child. However, it is unclear whether courts in other countries where
this practise is prohibited will adopt this approach. Therefore, recognising the increase
in international surrogacy practises and the complexity of private international law
problems arising from these practises, The Hague Conference on Private International
Law began to work on a private international law instrument.

Turkey is also a country in which surrogacy is expressly prohibited by law. However,
the legality of surrogacy in neighbouring countries, especially in the Turkish Republic
of Northern Cyprus, as well as Greece, Ukraine, and Georgia, strengthens the possibility
of problems arising in Turkey due to international surrogacy. The law applicable to
the legal parentage of a child born through this method must be determined according
to Article 16 of the Turkish International Private and Procedural Law (MOHUK).
However, since this provision reflects the approach in which the mother is always
identifiable, it is highly ambiguous in terms of how well it can serve to protect the best
interests of the child born through surrogacy. Because this article, which is regulated
under the assumption that the egg belongs to the woman giving birth, and the sperm
fertilising the egg belongs to the husband of the woman giving birth, does not have a
structure that can ensure the establishment of parentage between the intended parents
and the child. Therefore, considering that the Hague Conference’s work will take time
to become finalised and applicable, and the prevention of the establishment of legal
parentage between the child and the intended parents may result in violation of Article
8 of the ECHR, it would be appropriate to resolve the issue of legal parentage arising
from international surrogacy with a paragraph to be added to Article 16 of MOHUK.
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Giris

Diinya Saglik Orgiitii verilerine gre %17,5 civarinda olan infertilite oran1 siirekli
bir artis egilimindedir'. Bu nedenle, iremeye yardime1 tedavi yontemleri alaninda tip
diinyasinda gelinen asama, dogal yollarla ¢ocuk sahibi olamayan kisiler bakimindan
umut ve mutluluk vericidir. Tliip bebek uygulamasi, liremeye yardimer tedavi
yontemlerinin en bilineni olmakla birlikte; ahlaki, dini, hukuki ve toplumsal agilardan
en ¢ok tartigilan yontem tasiyici anneliktir. Tasiyici annelik, en genel sekilde, herhangi
bir sebeple cocuk dogurma yetenegi bulunmayan ya da sagligi bakimindan ¢cocuk
dogurmasi tehlike arz eden bir kadinin ¢ocugunun, baska bir kadin tarafindan taginmasi
olarak tanimlanmaktadir.

Tastyict annelik uygulamasi bir¢ok hukuk diizeninde yasaklandigindan ¢ocuk
sahibi olmak isteyen kisiler, bu yontemin yasal oldugu iilkelerde yasayan tasiyici
anneler ile anlagmakta ve boylelikle yabancilik unsurunun konuya dahil olmasi
bu alandaki hukuki sorunlari derinlestirmektedir. Milletleraras1 tasiyict annelik
uygulamalarinda, ¢cocugun dogumu aninda oncelikle soybagi meselesi bir sorun
olarak karsimiza ¢ikmaktadir. Zira tasiyict anneligin yasaklandig iilkelerde, doguran
kadinin anne oldugu kabul edilen genel bir ilkedir ve bu lilke vatandaslari, tasiyici
annelige izin veren llkelere giderek ¢ocuk sahibi olduklarinda yasal ebeveyn
statiisiinii kazanip kazanamayacaklar1 belirsizdir. Soybaginin kurulusu, vatandaslik
basta olmak {izere cocuk ag¢isindan biiyiik 6nem tasiyan aile hayati, kisisel iliski
kurma, velayet, nafaka ve miras gibi bircok hukuki meseleyi etkileyeceginden
milletlerarasi tasiyici annelik s6z konusu oldugunda, soybaginin hangi hukuk
cercevesinde kurulacagi son derece onemlidir.

Tirk hukukunda tasiyici annelik, 2238 sayili Organ ve Doku Alinmasi,
Saklanmasi, Asilanmasi ve Nakli Hakkinda Kanun’a? eklenen bir madde ile 2018
yilinda ilk defa kanun seviyesinde agikca yasaklanmis; yasagin ihlal edilmesi halinde
ise hapis cezas1 dngoriilmistiir. Ancak, s6z konusu yasaga ragmen, Giircistan,
Ukrayna, Yunanistan ve KKTC gibi yakin iilkelerde tasiyict annelige hukuken
izin verilmesi, milletlerarasi tasiyict annelik ile ilgili sorunlarin Tiirkiye’de de
glindeme gelmesi ihtimalini artirmaktadir. Bu noktadan hareketle ¢alismamizda,
yabancilik unsuru i¢eren bir tagiyici annelik uygulamasi sonucunda dogan ¢ocugun
soybagina uygulanacak hukuk meselesinin 5718 sayili Milletleraras1 Ozel Hukuk
ve Usul Hukuku Hakkinda Kanun’un (MOHUK)? 16. maddesi ¢ercevesinde nasil
ele alinmasi gerektigi hususu incelenmistir. Bu baglamda 6ncelikle, tasiyict annelik

1 World Health Organization, Infertility Prevalence Estimates 1990-2021 (2023) 7 <https://iris.who.int/bitstream /hand
1e/10665/366700/9789240068315-eng.pdf?sequence=1> accessed 19.10.2023.

2 Organ ve Doku Alinmasi, Saklanmasi, Asilanmas: ve Nakli Hakkinda Kanun, Kanun Numarasi: 2238, Kabul Tarihi:
29.5.1979, RG 3.6.1979/16655.

3 Milletlerarast Ozel Hukuk ve Usul Hukuku Hakkinda Kanun, Kanun Numarasi: 5718, Kabul Tarihi: 27.11.2007, RG
12.12.2007/26728.
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kavrami agiklanmig ve Tiirk hukuku ile yabanci hukuk sistemlerinde tasiyici annelige
iliskin yaklasimlar &zetlenmistir. Ikinci béliimde, milletleraras: tasiyict annelik
sonucu ortaya ¢ikabilecek temel hukuki sorunlara deginildikten sonra Avrupa Insan
Haklar1 Mahkemesinin (AIHM) konuya yaklasimi ile Lahey Milletleraras: Ozel
Hukuk Konferansinin ¢alismalarindan bahsedilmistir. Son béliimde ise MOHUK
m. 16 hakkindaki genel hususlar hatirlatilarak, maddenin milletlerarasi tastyici
annelikten kaynaklanan soybagi uyusmazliklarinda uygulanabilirligine iliskin
degerlendirmelerimize yer verilmistir.

I. Suni Déllenme Kavram ve Tasiyic1 Annelik

A. Genel Olarak

Genis anlamda suni dollenme (artificial insemination, AI) kavrami, cinsel iligki
olmaksizin, erkekten alinan spermler ile kadindan alinan yumurtanin tibbi bir miidahale
sonucu dollendirilmesini ifade etmek i¢in kullanilmakta ve suni déllenme teknikleri
dort ana baslik altinda toplanmaktadir*:

1. Erkekten alian spermlerin cinsel iliski olmaksizin kadinin rahmine, yumurta
kanalina veya dol yoluna aktarilmasi ve yumurtanin kadinin viicudunda
dollenmesi teknigi. Dar anlamda suni déllenme kavrami bu teknigi ifade
etmektedir.

2. Ureme hiicrelerinin transferi (gamete intrafallopian transfer, GIFT) teknigi. Bu
teknikte yumurta ile sperm kadinin yumurta kanallarindan birine yerlestirilmekte
ve dollenme kadinin viicudunda dogal iiremedeki seyrinde ger¢eklesmektedir.

3. Yumurtanin tiipte dollendirilmesi (in-vitro fertilisation) ve embriyonun kadinin
rahmine transferi (embryotransfer) teknigi (IVF/ET). Bu teknik, halk arasinda
yaygin olarak “tlip bebek yontemi” olarak bilinmekte ve diger yontemlerden
farkli olarak embriyo laboratuvar ortaminda olusturularak kadinin rahmine
yerlestirilmektedir.

4. Bir kadindan digerine embriyo nakli (in-vivo fertilisation with embryotransfer)
teknigi. Bu yontemde, bir kadinin yumurta kanalinda ya da rahminde déllenen
yumurta oradan alinarak bagka bir kadinin rahmine yerlestirilmektedir.

Suni dollenmede, birbiriyle evli olan kisilerin sperm ya da yumurtalarinin
kullanilmast durumunda homolog doéllenme (homologe insemination, AIH), birbiriyle

4 Haluk Nami Nomer, ‘Suni Déllenme Dolayisiyla Ortaya Cikabilecek Nesep Problemleri” in Nami Barlas, Abuzer Kendigelen
and Suat Sar1 (eds), Prof. Dr. Kemal Oguzman Anisina Armagan (Beta Basim 2000) 545, 545; Yasemin Erol, Yapay Déllenme
Yontemleri ve Tastyict Annelik (Yetkin Yaymlar1 2012) 35; Cem Baygin, Soybag: Hukuku (On iki Levha Yayincilik 2010)
16; Hande Ozcan, ‘Cocugun Soybagimin Kurulmasi ve Yardimei Urem Teknikleri Sonucu Soybaginin Tespiti’ (2015) 3(5)
Uluslararast Antalya Universitesi Hukuk Fakiiltesi Dergisi 95, 104.
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evli olmayan kisilerin sperm ya da yumurtalarinin kullanilmasi durumunda ise heterolog
dollenme (heterologe/donogene insemination, AID) s6z konusu olmaktadir’. Heterolog
dollenmede, evli ¢iftlerdeki kisirligin sebebine istinaden kadina ait yumurtanin, kocaya
ait spermin ya da her ikisinin de kullanilamamas1 sonucu {i¢iincii kigilerin yumurta,
sperm ya da embriyosundan yararlanilmaktadir. Baska bir kadinin yumurtalarinin
kullanilmas1 yumurta bagisi, baska bir erkegin spermlerinin kullanilmasi sperm
bagisi, baskalarina ait sperm ve yumurtalarin kullanilmasi ise embriyo bagist olarak
adlandirilmakta ve embriyo bagisinin dogumdan 6nce evlat edinme niteligi tasidig:
ifade edilmektedir®.

Suni dollenmenin bu tiirlerinin yaninda, rahmi bulunmayan veya cocuk tagimaya
elverisli olmayan, ciddi kalp rahatsizlig1 gibi saglik sorunlar1 nedeniyle hamile
kalmasina izin verilmeyen ya da saglikli yumurtalar1 bulunmayan kadinlarin
bagvurdugu ve tastyict annelik’ olarak adlandirilan bir yontem daha mevcuttur.
Tasiyict annelikte, suni déllenme yoluyla hamile kalan bir kadin (tasiyict anne),
onceden anlagtigi ve dogumdan sonra ¢ocugun velayetini alacak olan ¢ift (miistakbel
anne/baba) i¢in ¢ocugu tagimakta ve dogurmaktadir®. Bu yontemde, tasiyici anne,
¢ocuk sahibi olmak isteyen ciftin erkeginden ya da sperm dondriinden alinan sperm
ile kendi yumurtasinin, bu ¢iftin sperm ve yumurtalarinin ya da bu ¢ift disindaki
kisilerden alinan sperm ve yumurtanin déllenmesi sonucu olugsan embriyonun kendi
rahmine transferi sonucu hamile kalmaktadir®. Geleneksel tasiyici annelik denilen ilk
durumda, tasiyict annenin yumurtasi kullanildigi i¢in tagiyici anne, biyolojik anne
olmanin yani sira genetik anne de olmaktadir'’. Tagiyici anneligin bu tiirli, “yedek” ya
da “ikame” annelik olarak da adlandirilmaktadir''. Cocuk sahibi olmak isteyen giftin

5 Giilin Cam, ‘Tasiyici Annelik ve Soybagi iliskisi’ (2013) 12(2) Maltepe Universitesi Hukuk Fakiiltesi Dergisi 155, 158;
Erol (n 4) 37.

6  Nagehan Kirkbesoglu, Soybagi Alaninda Biyoetik ve Hukuk Sorunlar: (Vedat Kitapgilik 2006) 44; Erol (n 4) 33-34. Ayrintili
bilgi igin ayrica bkz.: Cemile Turgut, Yapay Déllenme, Taswyict Annelik ve Soybagina Iliskin Hukuki Sorunlar (On iki Levha
Yayncilik 2016) 27-107.

7  Guniimiizde artik yerlesmis bir kavram olmakla birlikte, doktrinde “tastyici annelik” yerine “baskasi igin hamilelik”
kavraminin kullanilmasinin daha uygun olacagi da ifade edilmistir. Bkz. Ozlem Erisgin Sogiitlii and Cengiz Koghisaroglu,
“Tastyict Annelik, Ortaya Cikaracagi Hukuksal Sorunlar ve Coziim Onerileri’ in Fatma Giiven Lisaniler and Siiheyla Ugisik
Erbilen (eds) Toplumsal Cinsiyet Esitligi ve Hukuk: 4. Uluslararast Kadin/Toplumsal Cinsiyet Calismalar: Konferansi (Dogu
Akdeniz Universitesi Yaymlar1 2012) 286.

8  Ayfer Uyanik Cavusoglu, ‘Devletler Ozel Hukukunda Yapay Déllenme Sonucunda Diinyaya Gelen Cocuk ile Ana ve Babasi
Arasindaki Nesep liskisine Uygulanacak Hukuk Sorunu’ (2006) 17-18 Kazanc1 Hakemli Hukuk Dergisi 7, 27; Nuray Eksi,
‘Mahkeme Kararlarinda Sinirasan Tastyict Annelige iliskin Sorunlar” (2016) 26(2) MHB 1, 6; Candan Yasan Tepetas,
‘Avrupa Insan Haklart Mahkemesinin Tastyict Annelige iliskin Kararlarmin Tiirk Kamu Diizeni Bakimindan Anlam1®
(2019) 14(177-178) Bahgeschir Universitesi Hukuk Fakiiltesi Dergisi 1219, 1220-1221; Hazal Ungan Caliskan, ‘Birakiniz
Tasisinlar: Tastyic1 Annelige Giincel Bakis® (2016) 22(1) MUHF — HAD 489, 490-491; Nomer (n 4) 559; Turgut (n 7) 107;
Katarina Trimmings and Paul Beaumont, ‘International Surrogacy Arrangements: An Urgent Need for Legal Regulation at
the International Level” (2011) 7(3) Journal of Private International Law 627, 628-629; Ebru $ens6z Malkog, ‘Uluslararasi
Tastyic1 Annelik Sézlesmesinden Dogan Ihtilaflarda Uygulanacak Hukuk’ (2015) 35(2) MHB 13, 21.

9  Aristides N. Hatzis, ‘Just the Oven: A Law & Economics Approach to Gestational Surrogacy Contracts’ in Katharina Boele-
Woelki (ed) Perspectives for the Unification and Harmonization of Family Law in Europe (Intersentia 2003) 412; Erisgin
Sogiitlii and Koghisaroglu (n 7) 285-286.

10 Erol (n 4) 61; Mehmet Besir Acabey, Soybagi: Kurulmasi, Genel Olarak Sonuglari, Ozellikle Evlilik Disinda Dogan
Cocuklarin Miras¢iligi (Giincel Hukuk Yayinlar1 2002) 179.

11 Ungan Caligkan (n 8) 490; Turgut (n 6) 108.
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ireme hiicreleri kullanilarak olusturulan embriyonun tagiyici anneye transferi durumu
ise gestasyonel tastyict anneliktir ve bu durumda miistakbel anne ayn1 zamanda genetik
annedir'?. Yumurta bagisi soz konusu oldugunda ise genetik anne, hem tasiyict anneden
hem de miistakbel anneden baska bir kadina isaret etmektedir'>.

Giliniimiizde gerek tip gerekse hukuk alaninda genellikle kabul edilen suni déllenme
sekli homolog dollenmedir. Zira bu yontemde esas amag, fizyolojik ya da psikolojik
nedenlerle ¢ocuk sahibi olamayan evli ¢iftlerin cocuk sahibi olmalarini saglamaktir.
Dolayisiyla, bu ¢er¢evede yapilan miidahalenin tibbi bir nitelik tasidigi ve bu
nedenle de hukuka uygun oldugu kabul edilmektedir'*. Ancak, Diinya Saglik Orgiitii
verilerine gore %17,5 civarindaki infertilite oraninin artig egiliminde olmasinin'® yani
sira escinsel birliktelik ya da evliliklerin yayginlagmasi ile bekar kadinlarin ¢ocuk
sahibi olma arzularinin'® heterolog déllenme yontemleri ile tasiyici anneligi, hukuki
diizenlemelerin konusu haline getirmeye basladig1 goriilmektedir.

B. Tiirk Hukukunda Tasiyic1 Annelik

Tiirk hukukunda suni déllenme yoluyla ¢ocuk sahibi olunmasiyla ilgili ilk
diizenleme 21.08.1987 tarih ve 19551 sayili Resmi Gazete’de yayimlanan Invitro
Fertilizasyon ve Embriyo Transferi Merkezleri Yonetmeligidir. S6z konusu
Yénetmelik, 06.03.2010 tarih ve 27513 sayili Resmi Gazete’de yayrmlanan Uremeye
Yardime1 Tedavi Uygulamalar ve Uremeye Yardimer Tedavi Merkezleri Hakkinda
Yonetmelik ile yiirtirliikkten kaldirilmistir. 2010 tarihli Yénetmeligin yerini ise
30.09.2014 tarih ve 29135 sayilt Resmi Gazete’de yayimlanan ve ayn1 adi tagtyan
Yonetmelik almistir. Tiim bu Yonetmeliklerde iiremeye yardimci tedavi yontemi
olarak izin verilen uygulama, anne adayinin yumurtasi ile kocasinin sperminin ¢esitli
yontemler kullanilarak dollenmeye daha elverisli hale getirilmesi, ihtiyac halinde viicut
disinda dollenmenin saglanip, gametlerin veya embriyonun anne adayina transfer
edilmesi ile sinirlandirilmis ve bu yontemin modern tipta tibbi bir tedavi yontemi
olarak benimsendiginin alti ¢izilmistir'".

Dolayistyla, anilan Yoénetmelikler ¢ergevesinde suni déllenme yoluyla ¢cocuk
sahibi olabilmek imkani sadece evli ¢iftlere sunulmus; ayrica evli ¢iftlerin de sadece
kendilerine ait tireme hiicrelerini kullanabilecekleri hiikiim altina alinarak yumurta,
sperm ve embriyo bagist ile tagiyic1 annelik uygulamalari kapsam disinda birakilmastir.

12 Turgut (n 6) 109.
13 Erisgin Sogiitlii and Koghisaroglu (n 7) 286.

14 Ozlem Yenerer Cakmut, Soybaginin Belirlenmesi ve Ceza Hukukunda Soybagini Degistirme Sugu (Beta Basim 2008) 51;
Cam (n 5) 159.

15 World Health Organisation (n 1) 7.

16  Surrogacy UK Working Group on Surrogacy Law Reform, Surrogacy in the UK: Further Evidence for Reform (2018) 29
<https://kar.kent.ac.uk/71557/1/Surrogacy%20in%20the%20UK%202nd%20Report %202018.pdf> accessed 15.11.2023.

17 Bkz. 2014 tarihli Yonetmelik m. 4/1/g.
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Doktrinde, suni déllenme yoluyla ¢ocuk sahibi olmanin en az evlat edinme ile gocuk
sahibi olmak kadar 6nemli bir yeri oldugu belirtilerek, Tiirk hukuk sisteminde bu
konunun uygulamada ¢ikabilecek sorunlar1 ¢6zmekten uzak bir Yonetmelikle
diizenlenmesi ve Tiirk Medeni Kanunu’nda bu konuya hi¢ yer verilmemesi hakli
olarak elestirilmistir's.

Konunun kanun seviyesinde ele alinmasi ise 2238 sayili Organ ve Doku Alinmasi,
Saklanmasi, Asilanmasi ve Nakli Hakkinda Kanun’a 15.11.2018 tarihinde eklenen bir
hiikiim ile ger¢eklesmistir. Ancak, “liremeye yardimci tedavi uygulamalari” bashigini
tagiyan ve asagida yer alan ek madde 1 de aslinda konuyla ilgili detayl bir diizenleme
getirmekten ziyade sperm, yumurta, embriyo bagist ve bunlarin ticareti ile tasiyici
anneligin agikca yasak oldugunu belirtmekten 6teye gitmemistir:

“Dogal yollarla ¢ocuk sahibi olunamadig1 veya tibbi gereklilik bulundugu hallerde, kadin
ve/veya erkegin tireme hiicrelerinin tibbi yontemlerle déllenmeye elverisli hale getirilmek
ve viicut i¢inde veya disinda déllenmesini saglamak suretiyle iireme hiicreleri veya embriyo
anne adayina uygulanabilir. Bu yontem sadece evli olan esler arasinda gergeklestirilir. Bu
tedavi uygulamalari, Bakanlik¢a belirlenen tibbi esaslar ¢ercevesinde yalnizca Bakanlik¢a
yetkilendirilmis hekimler tarafindan ve Bakanlik¢a ruhsatlandirilan tiremeye yardimer tedavi
uygulama merkezlerinde gerceklestirilebilir. Uremeye yardimei tedavi uygulama merkezlerinin
acilmasi, calismasi ve denetlenmesi usul ve esaslar1 Bakanlik¢a ¢ikarilan yonetmelikle
diizenlenir.

Eslerden biri veya her ikisinden alinan iireme hiicreleri ve bu hiicrelerden elde edilen
embriyonun, baska kisilere uygulanmasi yoluyla ¢ocuk sahibi olmak ve tasiyict annelik
yapmak yasaktir.

Baskasina ait ireme hiicresi ve/veya embriyonun kullanilmasi suretiyle donasyon
islemi yapilmasi ve bu amagla lireme hiicresi ve/veya embriyo bagislanmasi, satilmasi,
bulundurulmasi, kullanilmasi, saklanmasi, tasinmasi, ithalati, ihracati ve bu islemlere aracilik
edilmesi yasaktir.”

2238 sayili Kanun’un cezai ve idari yaptirimlari diizenleyen 15. maddesinde ayni
tarihte yapilan degisiklik ile de “Kanun’a aykiri sekilde embriyo ve iireme hiicresi
bagislayan, asilayan, bulunduran, kullanan, saklayan ve nakledenlerle bunlarin alim ve
satimin1 yapanlar, alim ve satimina aracilik edenler veya komisyonculugunu yapanlar
veya bu fiilleri 6zendiren, bunlara yonlendiren veya bunlara yonelik ilan veya reklam
veren veya yayinlayan kisiler hakkinda, fiil daha agir cezay1 gerektiren bir sug teskil
etmedigi takdirde ti¢ yildan bes yila kadar hapis ve bin giinden iki bin giine kadar adli
para cezasina” hilkmolunacagi diizenlenmistir.

Bununla birlikte, Tiirk hukukunda tagiyic1 annelige izin verilmemesi, hatta bu
uygulamanin yasaklanarak yaptirima tabi tutulmasi, yasal olarak diizenlendigi

18 Kirkbesoglu (n 6) 46-47; Erisgin Sogiitlii and Koghisaroglu (n 7) 287; Rona Serozan, Cocuk Hukuku (2nd edn, Vedat
Kitapeilik 2005) 131-132.
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iilkelerde Tiirk vatandaslarinin tasiyici annelik yontemine bagvurarak ¢ocuk sahibi
olmalarini engellememektedir'. Farkl: tilkelere gitme olanagi bulunmayan ailelerin
ise tagiyict anne ile anlasarak dogumun evde gerceklesmesini ya da hastanede
gerceklesen dogumlarda tagiyict annenin kimligi yerine miistakbel annenin kimliginin
kullanilmasini saglayarak ¢ocuk sahibi olabildikleri belirtilmistir®.

C. Yabanci Hukuk Diizenlerinde Tasityic1 Annelik

Suni dollenmenin yasal olan tiirleri ile bu yolla ¢ocuk sahibi olabilecek kisiler
yabanci hukuk sistemlerinde de farklilik gdstermekte; bu kapsamda homolog
dollenme yonteminin kullanimina iligskin bir tereddiit genellikle bulunmazken,
heterolog dollenme yontemi ile ¢ocuk sahibi olma noktasinda hukuk diizenlerinde
farkli yaklagimlar géze ¢arpmaktadir?!. Tasiyici annelik konusunda ise tilkeler
arasindaki farkliliklar artmakta ve devletlerin bu konudaki politikalarinin zaman i¢inde
degisiklik gdstermesi sonucu bir siiflandirma yapmak zorlasmaktadir. Ulkeleri genel
olarak tagiyici annelige izin verenler, tagiyici anneligi yasaklayanlar ve bu konuda
sessiz kalanlar seklinde lige ayirmak miimkiin goriilse de ililke uygulamalarinda bu
gruplar i¢inde bile bir yeknesaklik bulunmamaktadir. Bu nedenle, iilkeleri, kendi
yaklasimlarindaki degisimi de yansitacak sekilde, asagidaki gibi gruplandirmanin
daha anlasilir olacagi diistiniilmektedir:

1. Almanya, Avusturya, Fransa, Finlandiya, italya, Ispanya, Isvicre, Isve¢, izlanda,
Estonya, Litvanya, Norveg, Cin, Avustralya’nin Tazmanya bolgesi, Meksika’nin
Queretaro bolgesi ile ABD’nin Arizona, Indiana, Louisiana, Michigan ve Nebraska
eyaletlerinde Tiirkiye’deki gibi tagiyici anneligin her tiirti hukuken yasaklanmistir®.
Buna ragmen bu yontemle bir ¢ocugun diinyaya gelmesi halinde, uygulanacak cezai
yaptirimlar bir yana, genellikle tasiyici anne ve varsa onun esi ile cocuk arasinda
soybagi iliskisi kurulmakta ve ancak hukukun cevaz verdigi 6l¢iide anne-baba olmak

19 Nitekim KKTC’deki klinik ve hastanelere ilave olarak 6zellikle Giircistan ve Ukrayna’da faaliyet gosteren tastyict annelik
kliniklerinin her konuya agiklik getiren Tiirkge web sayfalar1 bulunmaktadir. Ayrica, Tiirkiye Cumhuriyeti’nin konsolosluk
islemleri hakkindaki web sayfasinin sik¢a sorulan sorular kisminin dogum bashigi altinda “Tastyici anne gocugun gergek
annesi midir?” sorusuna da yer verilmis ve bu soru “Hukukumuzda tastyic1 annelik diizenlenmemistir. Cocuk ile anne
arasindaki soy bagi dogumla kurulur. Hukuki anne doguran kadindir. Tiirk medeni kanununa gore doguran kadinin analik
sifati tersi kanitlanamaz kesin bir karinedir.” seklinde cevaplanmustir. Bkz. <https://www.konsolosluk.gov.tr/Faq/Index>
accessed 15.11.2023. Yargitay 2. Hukuk Dairesinin 6.4.2022 tarih ve E.2021/6068, K.2022/3333 say1li kararma konu olan
ve niifus kaydinin diizeltilmesi talebini i¢eren bir uyusmazlikta da taraflarin tasiyict annelik yontemiyle ve bir dondriin
yumurtasinin kullanilmast suretiyle Giircistan’da ¢ocuk sahibi olduklar anlasilmaktadir. Yine ayni Dairenin 2.5.2023 tarih
ve E.2023/1165, K.2023/2056 say1li kararina konu ve bosanma kararimin iptali talebini igeren uyusmazlikta, taraflarin
KKTC’de tastyict annelik yoluyla ¢ocuk sahibi olduklar goriilmektedir.

20  Erisgin Sogiitlii and Koghisaroglu (n 7) 291.

21 Nomer (n4) 547-550; Jennifer L. Watson, ‘Growing a Baby for Sale or Merely Renting a Womb: Should Surrogate Mothers
be Compensated for Their Services?’ (2006-2007) 6 Whittier Journal of Child & Family Advocacy 529, 533-534.

22 Annie Yau, Rachel L. Friedlander, Allison Petrini, Mary Catherine Holt, Darrell E. White, Joseph Shin, Sital Kalantry and
Steven Spandorfer, ‘Medical and Mental Health Implications of Gestational Surrogacy’ (2021) 225(3) American Journal of
Obstetrics and Gynecology 264, 265; Pedro Brandio and Nicolas Garrido, ‘Commercial Surrogacy: An Overview’ (2022)
44(12) Revista Brasileira de Ginecologia e Obstetricia 1141, 1149.
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isteyenlerin evlat edinmesi s6z konusu olabilmektedir?. Milletlerarasi tasiyict annelik
giindeme geldiginde ise 6rnegin Norveg bu yontemle baska bir lilkede dogmus ¢ocuga
vatandaslik vermekte, Ispanya ise cocuk ile miistakbel ebeveynler arasinda baska bir
tilke hukukuna gore kurulmus soybagini tanimaktadir®*. Almanya’da da kendi tireme
hiicrelerinin kullanilmis olmas1 durumunda miistakbel baba ile gocuk arasinda kurulan
soybagi iligkisini kabul eden, ancak yumurta kendisine ait olsa bile miistakbel anne
ile ¢ocuk arasindaki iligkinin evlat edinme ile kurulabilecegine hilkkmeden kararlar
mevcuttur®,

2. ABD’nin Kaliforniya, New York, Washington, Texas ve Florida’nin da aralarinda
bulundugu toplam 16 eyaletinde agik bir sekilde, Arkansas, Connecticut, lowa, New
Mexico, Oregon, Tennessee ve West Virginia’da ise zimnen para karsilig1 yapilan
tagtyict annelige kanunen izin verilmektedir®®. Ukrayna, Rusya?’, Belarus ve KKTC’de
de ticari amacli olup olmadigna iligkin bir ayrim yapilmaksizin yasal diizenlemeler ile
tastyict annelik miimkiin kilimmigtir®®. Ukrayna ve Rusya’nin uygulamalari birbirine
benzemektedir. Bu yontemden yararlanabilmek i¢in bagvuran ¢iftin heterosekstiel ve
evli olmasi, tibbi bir gereklilik bulunmasi, bagvuran ¢iftin en az biriyle cocuk arasinda
genetik bag bulunmasi gerekmektedir. Tasiyici annenin yumurtasinin kullanilmasi
ise miimkiin degildir. Bu sartlar altinda ger¢eklesen bir tagiyict annelik sonucu dogan
cocugun yasal anne ve babasi bagvuran g¢ifttir; tagiyict anne ile ¢ocuk arasinda soybagi
iliskisi kurulmamaktadir?®. KKTC’de ise tasiyici annelikte soybagina iligkin bir
diizenleme bulunmamaktadir.

3. Avustralya’nin South Australia, Queensland, Victoria, New South Wales,
Australian Capital Territory, Western Australia gibi bircok eyaleti ile Irlanda, Hollanda,

23 Safak Parlak Borii, ‘Aile Hukukunda Zor Bir Dénemeg: Karsilastirmali Hukuk Bakis Agistyla Tastyict Annelige Iliskin
Giincel Gelismeler’ (2019) 39(1) PPIL 63, 73.

24 Brandao and Garrido (n 22) 1149.

25 Sophia Shepherd, ‘Regulating International Commercial Surrogacy: A Balance of Harms and Benefits’ (2022) 32 University
of Florida Journal of Law & Public Policy 293, 298; ilyas Golciiklii, ‘Milletlerarasi Tastyict Annelige iliskin Kararlarn
Taninmasi ve Tenfizi’ (2021) 1 GSUHFD 835, 844-848. Ornegin, Alman Federal Mahkemesi 20 Mart 2019 tarihli bir
kararinda, miistakbel anne ve babanin iireme hiicreleri kullanilarak tasiyict annelik yontemiyle Ukrayna’da dogan bir
¢ocugun soybagina uygulanacak hukuku Alman hukuku olarak tespit etmistir. Bundan sonra Mahkeme, ¢ocugu tantyan
miistakbel baba ile ¢ocuk arasinda soybagi kurulmasinin Alman Medeni Kanunu ¢er¢evesinde miimkiin olduguna; ancak
“cocugu doguran kadin” olmadig1 igin miistakbel annenin ¢ocugun yasal annesi sayilamayacagina ve bunlar arasindaki
iliskinin evlat edinme yoluyla kurulabilecegine hitkmetmistir. Karar metni i¢in bkz. <https://juris.bundesgerichtshof.de/
cgi-bin/rechtsprechung/document.py?Gericht=bgh& Art=en&Datum=2019-3&Seite=3&nr=94770&> accessed 28.06.2024.

26 Yau and others (n 22) 265.
27 Rusya’da 2022 yilinin Aralik ayinda yabanci iilke vatandaglarmin tastyici annelik yoluyla gocuk sahibi olmalart yasaklanmustir.

Rusya Federasyonu Devlet Dumasi’nin konuyla ilgili duyurusu i¢in bkz. <http://duma.gov.ru/en/news/55950/> accessed
15.11.2023.

28 Brandao and Garrido (n 22) 1149. KKTC’de tastyici annelik, yasal olarak liremeye yardimci tedavi yontemleri arasinda
yer almaktadir. Ayrintili bilgi igin bkz. Eda Giilsiim Karasag, ‘Tiirk Hukukuyla Karsilastirmali Olarak KKTC Hukukunda
Uremeye Yardimei Tedavi Yéntemleri ve Hukuki Sorunlar’ (Yayimlanmamus Yiiksek Lisans Tezi, Dogu Akdeniz Universitesi
Lisansiistii Egitim, Ogretim ve Arastirma Enstitiisii 2018) 36-41 <http://i-rep.emu.edu.tr:8080/jspui/bitstream/11129/5006/1/
karasa%C3%A7eda.pdf> accessed 15.11.2023.

29 Ayrintih bilgi i¢in bkz. Council of Europe Committee on Bioethics, Surrogacy (14 June 2021) <https://rm.coe.int/inf-2016-
4-addendum-update-june-2021-e/1680a3229f> accessed 15.11.2023.

30 Karasag (n 28) 53-54.
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Danimarka, Portekiz, Yunanistan, Birlesik Krallik, Kanada, Hong Kong, Yeni
Zelenda, Giiney Afrika, ve Israil’de ise sadece ticari amag tasimayan tastyici annelik
uygulamasina yasal olarak izin verilmektedir’'. Bu iilkelerdeki genel egilim de yine
miistakbel ebeveynlerden en az biri ile cocuk arasinda genetik bag bulunmasi ve tasiyici
annenin yumurtasinin kullanilmamasi dogrultusundadir. Bu iilkelerin bazilarinda
tasiyici anne ve varsa kocasi ile cocuk arasinda dogumla soybag iligkisi kurulmakta,
miistakbel ebeveynlerin yasal olarak anne-baba kabul edilebilmeleri i¢in mahkemeye
bagvurmalari gerekmektedir’?. Ornegin Birlesik Krallik’ta tastyicit anne dogumla
yasal anne, varsa esi yasal baba olmakta, soybaginin miistakbel anne-babaya transferi
dogumdan sonra aile mahkemesinden almacak bir karar ile gergeklesmektedir®. On
onay sart1 arayan lilkelerde ise mahkemenin ya da ilgili kurulun onayiyla baslayan
tasiyict annelik siireci sonucunda diinyaya gelen ¢ocuk ile bagvuran ¢iftler arasinda
soybagi iliskisi genellikle dogumla birlikte kurulmaktadir.

4. ABD’nin 22 eyaleti ile Cek Cumbhuriyeti, Belcika, Polonya, Macaristan, Arjantin,
Japonya, Venezuela, Brezilya, Guatemala ve Kuzey Avustralya’da tastyici annelige
yonelik dogrudan bir diizenleme bulunmamaktadir®. Bu {ilkelerde tasiyict annelik
sozlesmeleri genel hikkiimler ¢ercevesinde genellikle gegersiz kabul edilmekle birlikte,
Belgika ve Cek Cumbhuriyeti gibi bazi iilkelerde tasiyict annelik uygulamalarinin
tolere edildigi de tespit edilmistir®®. Bu iilkelerde de cocugun soybagi genel hiikiimler
¢ercevesinde belirlendigi i¢in tagiyici annelik sonucu dogan ¢ocugun yasal annesi
tagiyict annedir. Dolayisiyla, miistakbel anne ile ¢ocuk arasinda soybagi evlat edinme
yoluyla kurulabilmektedir. Ancak bazi mahkeme kararlarinda, gocugun genetik babasi
olan miistakbel baba ile ¢ocuk arasindaki soybaginin kurulmasini kolaylagtirma egilimi
de gbzlenmektedir?’.

5. Hindistan ve Tayland uzun yillar yasal bir diizenlemeleri bulunmaksizin ticari
amacl tagiyict anneligin en yaygin sekilde uygulandigi, fiyatlarin da nispeten diisiik
tutulmasi nedeniyle en ¢ok ragbet goren iilkeler olmuslardir. Ancak hem Hindistan’da
hem de Tayland’da 2015 yilinda yabanci bagvurucular i¢in her tiir tagiyici annelik
yasaklanmis olup her iki iilkede de kendi vatandaslari1 agisindan goniilli tasiyici

31 Watson (n 21) 533-534; Brandao and Garrido (n 22) 1149.
32 Branddo and Garrido (n 22) 1145-1146.

33 Birlesik Krallik’ta tastyici annelik i¢in bkz. Department of Health and Social Care, The Surrogacy Pathway <https://www.
gov.uk/government/publications/having-a-child-through-surrogacy/the-surrogacy-pathway-surrogacy-and-the-legal-process-
for-intended-parents-and-surrogates-in-england-and-wales> accessed 15.11.2023.

34 Cahit Agaoglu, ‘Karsilastirmali Hukukta Sinirasan Tasiyict Annelik ile Tastyict Anneden Dogan Cocuklarin Yasal Anne-
Babaliginin Kazanilma Sorunu’ (2020) 40 (1) PPIL (Prof. Dr. Cemal Sanli’ya Armagan) 437, 449.

35  Yau and others (n 22) 265.
36 Labassee v France App no 65941/11 (ECHR, 26 September 2014) para 32.
37 Parlak Borii (n 23) 88.
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annelik uygulamasi devam etmektedir®®. Giircistan’da konuyla ilgili herhangi bir
diizenleme bulunmamasina ragmen ticari tastyict annelik uzun yillardir yasal olarak
uygulanmaktadir. Ancak, Hindistan ve Tayland’a benzer sekilde yabancilarin tastyici
annelige bagvurmalarini engelleyecek bir kanunun 2024 yilinin baglarinda ¢ikarilmasi
planlanmaktadir®.

I1. Tasiyic1 Annelik Sonucu Ortaya Cikabilecek Temel Hukuki Sorunlar

A. Genel Olarak

Yukarida agiklandigi iizere, hukuk sistemlerinde tasiyici annelikle ilgili ¢ok
farkli yaklagimlar bulundugu gibi bu yaklasimlar zaman i¢inde degisiklik de
gosterebilmektedir. Birgok lilke, 6zellikle ticari olarak nitelendirilen tagiyict annelik
uygulamalarini yasaklamis, hatta bu uygulamalara iligkin cezalar ngérmiis olmasina
ragmen, yapilan aragtirmalar, cocuk sahibi olmak isteyen kisilerin uygulamanin yasal
oldugu iilkelere giderek bu yola bagvurduklarimi gostermektedir*. Ornegin, ABD’nin
tastyict annelige izin verilen eyaletlerinde gergeklestirilen milletlerarasi tagiyici annelik
uygulamalarina en ¢ok Ingiliz, ardindan da Fransiz vatandaslar1 bagvurmaktadir'.
Bircok iilkede s6z konusu olan yasaklar nedeniyle diinyadaki tiim uygulamalara
iliskin giivenilir verilere ulasmak miimkiin olmamakla birlikte, 1999-2013 yillar1
arasinda ABD’de toplam 30.927 tastyici annelik uygulamasi yapildigi raporlanmigtir*,
Giintimiizde ise diinyada her y11 20.000 ¢ocugun tastyici annelik sonucu dogdugu® ve
bu dogrultuda yapilan harcamalarin yilda 6 milyar ABD Dolarina ulastigi** tahmin
edilmektedir.

Dolayisiyla, yasaklamalara ragmen bagka sanslar1 olmayan ve maddi durumlari
elveren heteroseksiiel ya da homosekstiel ciftler ya da kisilerin ¢ocuk sahibi olabilmek
i¢in tasiyict annelik yontemine bagvurduklari somut bir gercekliktir. Bu durum ise
konuya iligkin toplumsal, dini ve ahlaki tartismalar bir kenara, 6zellikle milletlerarasi
tastyict annelik s6z konusu oldugunda hukuki agidan bir¢ok sorunu giindeme
getirmektedir. Bu gercevede;

38  Ayrmntil bilgi i¢in bkz. Yuri Hibino, ‘The Advantages and Disadvantages of Altruistic and Commercial Surrogacy in India’
(2003) 18(8) Philosophy, Ethics and Humanities in Medicine <https://doi.org/10.1186/s13010-023-00130-y> accessed
15.11.2023; Yuri Hibino, ‘Non-commercial Surrogacy in Thailand: Ethical, Legal, and Social Implications in Local and
Global Contexts’ (2020) 12 Asian Bioethics Review 135.

39  Aynntili bilgi igin bkz. US Embassy in Georgia, Message for US Citizens: New Law Banning Surrogacy Planned in Georgia
(8 September 2023) <https://ge.usembassy.gov/message-for-u-s-citizens-new-law-banning-surrogacy-planned-in-georgia/>
accessed 15.11.2023.

40 Konuyla ilgili istatistiki bilgi i¢in bkz. Agaoglu (n 34) 452-460.
41 ibid 454.
42 Justo Aznar and Miriam Martinez Peris, ‘Gestational Surrogacy: Current View’ (2019) 86(1) Linacre Quarterly 56, 56.

43 Bkz. International Social Service USA, International Surrogacy <https://www.iss-usa.org/international-surrogacy-call-for-
action-by-the-international-social-service-network/> accessed 15.11.2023.

44 Shepherd (n 25) 294.
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- Oncelikle tastyici annelik uygulamasi, genellikle bu yolla ¢ocuk sahibi olmak
isteyen kisiler ile tagiyict anne arasinda yapilan bir sézlesmeye dayandigindan
bu sozlesmenin hukuki niteligi, boyle bir sozlesmeye hukuki sonug¢ baglanip
baglanamayacagi ve tasiyici annelik sdzlesmesine hangi hukukun uygulanacagi,

- Cocugun anne-babasinin kim oldugu ve buna bagli olarak soybagina hangi
hukukun uygulanacagi,

- Cocugun vatandashiginin nasil belirlenecegi,

- Tastyic1 annelige izin verilen iilkede resmi makamlarca diizenlenen dogum
belgesinin ya da ¢cocugun anne-babasinin kim oldugunu gosteren mahkeme kararinin,
¢ocuk icin pasaport ya da seyahat belgesi diizenlenmesi i¢in yeterli olup olmayacagi,

- Bu resmi belge ya da mahkeme kararinin tagiyict anneligin yasak oldugu tilkede
taninip taninmayacagi ve niifusa tescili saglayip saglamayacagi,

- Tim bu safhalarda kamu diizeni miidahalesinin s6z konusu olup olmayacagi,

- Tagtyic1 annelik uygulamasinda kisilik haklarinin nasil korunacagi, bu kapsamda
ozellikle tasiyict annelik sonucu dogan ¢ocugun tastyict annesini, yumurta ve/veya
sperm dondriinli 6grenme, tasiyict anne ile yumurta ve/veya sperm dondriiniin ise
¢ocukla goriisme hakkinin bulunup bulunmadigi

gibi hususlar cevap bulunmasi gereken 6nemli sorunlar arasinda yer almaktadir*,

B. Avrupa insan Haklar1 Mahkemesinin Konuya Yaklasim

Tastyict annelik yontemine iliskin devletler arasindaki farkli diizenlemeler ve
yaklasimlar neticesinde milletlerarasi tastyict annelikten kaynaklanan sorunlar zaman
icinde AIHM Kkararlarina da konu olmustur. AIHM kararlarinda, konunun genellikle
Avrupa Insan Haklar1 S6zlesmesinin (AIHS) 8. maddesinde giivence altina alman
0zel hayata ve aile hayatina sayg1 hakki kapsaminda degerlendirildigi, sz konusu
maddenin ihlal edilip edilmedigi ele alinirken aile hayatindan ziyade 6zel hayata saygi
hakkinin 6n plana ¢iktigi, bu noktada da miistakbel ebeveynlerin degil, cocugun 6zel
hayatina sayg1 hakki yoniinden ihlale hitkmedildigi goriilmektedir*. Doktrinde, ayrica,
yasam hakkia (m. 2), iskence yasagi ve bu kapsamda insan onuruna saygi hakkina
(m. 3), kdlelik ve zorla ¢alistirma yasagina (m. 4), adil yargilanma hakkina (m. 6) ve
ayrimcilik yasagina (m. 14) iligkin hiikiimlerin de olayin 6zelligine gore giindeme
gelebilecegi belirtilmektedir*’.

45 Eksi (n 8) 39-43; Yigit {ltas, ‘Tastyict Annelik ve Soybagi Meselesi’ (2021) 16(201-202) Bahgesehir Universitesi Hukuk
Fakiiltesi Dergisi 1013, 1045; Sensoz Malkog (n 8) 21-45; Uyanik Cavusoglu (n 8) 11, 50; Golciikli (n 25) 840-842;
Trimmings and Beaumont (n 8) 630; Shepherd (n 25) 295.

46  Ornegin bkz. Mennesson v France App no 65192/11 (ECHR, 26 June 2014); Labassee v France (n 33); DB and Others v
Switzerland App nos 58817/15 and 58252/15 (ECHR, 22 February 2023).

47 Yasan Tepetas (n 8) 1231-1232.
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Basta Fransa olmak iizere Belgika, Italya, Izlanda, Polonya, Isvicre, Ingiltere,
Danimarka ve Norveg aleyhine yapilan ihlal basvurularini degerlendirirken verdigi
kararlar*® gergevesinde ATHM in milletlerarasi tastyict annelik uygulamasina yaklagimi
genel hatlariyla su sekilde 6zetlenebilir:

- Oncelikle ATHM, etik hassasiyetler barindiran tasiyici annelik uygulamalari
hakkinda Avrupa’da bir goriis birligi bulunmadigini, bu uygulamalarin, ¢ocuklarin
insan kagake¢iligindan korunmasina ve milletlerarasi evlat edinmeye iligkin kurallara
uyulmasina yonelik devletlerin hakli endiseleriyle ¢elisebilecegini, tagiyici annelik
sonucu dogan ¢ocuk ile miistakbel ebeveynler arasindaki iliskiyi tanimay1 reddeden bir
devletin, kendi ililkesinde yasak olan bu uygulamaya vatandaslarinin bagka iilkelerde
basvurmasini dnlemek suretiyle tagiyici anne ile ¢ocugun sagligin1 korumak amaci
tastyabilecegini kabul etmektedir®.

- Bu gergevede ATHM, hem tasiyici anneligin diizenlenmesinde hem de baska bir
ilkede kurulan ¢ocuk-miistakbel ebeveyn iligkisinin taninmasinda devletlere kural
olarak genis bir takdir marj1® birakmaktadir. Ancak, ¢ocuk-ebeveyn iliskisi cocugun
kimliginin esash bir yoniinii olusturdugundan, aile baglarinin resmen taninmamasi
nedeniyle ¢ocugun 8. madde kapsamindaki haklarinin ihlali meselesini olay bazinda
degerlendirirken ATHM, takdir marjin1 daraltmaktadir®'. Zira gocuklar s6z konusu
oldugunda onlarin istiin yararini korumak her zaman 6nceliklidir ve genetik soy
¢ocugun kimliginin 6nemli bir pargasini teskil ettiginden miistakbel ebeveynlerden
birinin ayn1 zamanda genetik ebeveyn oldugu durumlarda ¢ocugun {istiin yararini
korumak 6zellikle 6nem arz etmektedir®.

- Bu kapsamda ATHM, milli hukuk diizenlerinde, baska iilkelerde tastyici annelik
yontemiyle dogan ¢ocuk ile ayni zamanda genetik baba da olan miistakbel baba
arasindaki hukuki iligkinin herhangi bir yontemle taninmasi imk&ninin bulunmasini,
Sozlesmenin 8. maddesine uygunluk agisindan yeterli gormektedir. Boyle bir imkanin
hi¢ verilmemis olmasi ise ¢ocugun 6zel hayatina saygi hakkini ihlal edecektir.
Dolayisiyla, dogum ister ebeveynlik statiisiinlin taninmasinin istendigi tilkede isterse
yabanci bir iilkede gerceklessin, ATHM’in miistakbel ebeveynler ile cocuk arasindaki

48 2022 yilina kadar verilen kararlarin 6zetleri igin bkz. Nese Baran Celik, Milletleraras: Ozel Hukukta Soybaginin Kurulmast
(Yetkin Yayinlar1 2021) 203-224; Yasan Tepetas (n 8) 1234-1246.

49  Mennesson v France (n 46) paras 62, 77-80; Labassee v France (n 33) para 54; Paradiso and Campanelli v Italy [GC] App
no 25358/12 (ECHR, 24 January 2017) paras 203-204; Valdis Fjélnisdottir and Others v Iceland App no 71552/17 (ECHR,
18 August 2021) para 65.

50 Sézlesmenin orijinal metninde bulunmamakla birlikte ATHM igtihatlartyla ortaya gikan ve 15 no.lu Protokol ile Sézlesmenin
Baslangi¢ kismina eklenen “takdir marj1” (margin of appreciation) kavrami, Sézlesme hiikiimlerinin uygulanmasinda
veya yorumlanmasinda iiye devletlere taninan ve ATHM’in yargisal denetimine tabi olan belirli bir hareket alan1 ya da
degerlendirme serbestisi seklinde tanimlanmaktadir. Ayrintili bilgi igin bkz. Derya Dogru, Avrupa Insan Haklar: Mahkemesi
Yargilamasinda Takdir Marji Doktrini (Turhan Kitabevi 2019).

51 Mennesson v France (n 46) paras 77-80; Labassee v France (n 33) paras 56-59; Advisory Opinion Req no P16-2018-001
(ECHR Grand Chamber, 10 April 2019) paras 43-44.

52 Mennesson v France (n 46) paras 99-100.

234



Kayali / Milletlerarasi Tastyici Annelik Sonucu Dogan Cocugun Soybagina Uygulanacak Hukuk

iliskinin dogum aninda ve otomatik olarak kurulmasi gerektigi dogrultusunda bir
yaklasimi bulunmamaktadir.

- Miistakbel babanin iireme hiicreleri ile li¢lincii bir kadimim yumurtasinimn kullanildig
bir tastyict annelik uygulamasinda, uygulamanin gerceklestigi lilkenin hukukuna
uygun bir sekilde diizenlenen dogum belgesinde yasal anne olarak miistakbel anne
gosterildiginde, cocugun 6zel hayatina sayg1 hakki, miistakbel anne ile gocuk arasinda
kurulan bu ebeveynlik iliskisinin diger iilkelerde de herhangi bir yontemle taninmasina
imkan saglanmasini gerektirmektedir. Bu noktada hangi yontemin tercih edilecegi
devletlerin takdir marjlar1 dahilindedir. Ancak, miistakbel anne tarafindan evlat
edinilme de dahil olmak tizere, devlet tarafindan tercih edilen yontemler, gecikmeksizin
ve etkin bigimde uygulandiklar: siirece kabul edilebilirler®*. Bu baglamda, ¢ocuk ile
miistakbel anne arasindaki iliskinin taninmasi, en ge¢ bu iliskinin kagit tizerinde
kalmay1p gergek hayatta da realiteye doniistiigii zamana kadar gergeklesmelidir™.

- Kayith birliktelik siiren escinsel bir ¢ift tasiyict annelik yontemiyle ¢ocuk sahibi
oldugunda, kullanilan spermlerin sahibi olan es ile cocuk arasindaki ebeveyn-¢ocuk
iligkisi taninirken, tastyici anneligin gerceklestigi yabanci iilkede diger es ile cocuk
arasinda mahkeme karariyla kurulan ebeveyn-¢ocuk iliskisinin taninmasina imkan
verecek alternatif yontemler sunulmamasi ¢ocugun yiiksek yararina aykiridir. Bu
yontemlerin sunulmasina yonelik olarak sekiz y1l boyunca yasal diizenleme yapmayan
devlet, bu konudaki takdir marjini agmis ve ¢ocugun 8. madde ile korunan 6zel hayatina
sayg1 gosterilmesi hakkini ihlal etmis olacaktir®®.

AIHM Kararlar1 incelendiginde, konunun gesitli boyutlarda tasidig1 hassasiyet
nedeniyle devlet menfaatinin her zaman dikkate alindigini, ancak devlet menfaati ile
¢ocugun menfaatinin ¢atistigi noktada ¢ocugun iistiin yarari ilkesi ¢ergevesinde ihlal
basvurularinin degerlendirildigini sdylemek miimkiindiir. ATHM, degerlendirmelerini,
hig¢ siiphesiz ki her olayin 6zelligine gére yapmaktadir. Ancak, uygulamada benzer
sorunlarla karsilastikca ATHM’in yaklasiminin genel hatlar1 da belirginlesmekte ve
bu kapsamda;

- tasiyici annelik uygulamasinin gergeklestirildigi tilkede hukuken gegerli olan
ve miistakbel ebeveynler ile cocuk arasindaki iliskiyi gosteren bir belgenin ya da
mahkeme kararinin bulunup bulunmadigi,

53 ibid paras 97-100; H v the United Kingdom App no 32185/20 (ECHR, 31 May 2022) paras 54-56.

54 Nitekim C and E v France kararina konu olayda, miistakbel babanin iireme hiicreleri ile {i¢iincii bir kadinin yumurtasinin
kullanildig1 bir tastyict annelik uygulamasinda, miistakbel anne dogum belgesinde yasal anne olarak belirtilmesine ragmen
Fransiz makamlar1 bunu kabul etmemistir. Ancak AIHM, Fransiz hukukunun miistakbel anneye esinin gocugunu evlat edinme
imkani saglamasi ve evlat edinme siirecinin de ortalama 4-5 ayda sonuglanmasi nedeniyle dayanaktan yoksun bulunan
bagvurunun kabul edilemez olduguna karar vermistir. Bkz. C and E v France App nos 1462/18 and 17348/18 (ECHR, 19
November 2019) para 53.

55 Advisory Opinion (n 51) paras 37-46, 51-55; KK and Others v Denmark App no 25212/21 (ECHR, 6 March 2023) paras
74-717.

56 DB and Others v Switzerland (n 46) para 89.
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- miistakbel anne ve babadan en az birinin ¢ocugun genetik anne ya da babasi olup
olmadig,

- miistakbel anne ya da baba ile ¢ocuk arasinda genetik bag bulundugu durumlarda
her iki ebeveyn ile ¢gocuk arasindaki iliskinin kurulabilmesi ya da taninabilmesi i¢in
devletin, taraflara, bu sonucu saglayabilecek farkl alternatifler sunup sunmadigi,

- sunulan bu alternatiflerin fiili durumu ne kadarlik bir siire zarfinda
hukukilestirebildigi

gibi hususlari ihlal bagvurular ile ilgili karar verirken dikkate aldig1 goriilmektedir.

Bazi devlet mahkemelerinin, bahsi gegen ATHM kararlarinin da etkisiyle, gocugun
iistlin yarari ilkesini gozeterek tastyict annelikten kaynaklanan soybagi meselelerine
somut olay bazinda ¢dziim bulmaya basladiklar tespit edilmistir. Ornegin, Fransiz
Yargitay1, AIHM’in Fransa aleyhine verdigi ihlal kararlarindan sonra inceledigi
davalarda, tasiyici annelik yontemiyle dogan ¢ocuklar hakkinda diizenlenen dogum
belgeleri gercege aykirt beyan igermedikge bu belgelere dayanilarak ¢ocuklarin niifusa
kaydedilebilecegi, ¢ocugun genetik babasi da olmas1 durumunda miistakbel baba ile
cocuk arasinda soybaginin kurulabilecegi, cocugun yararma ise genetik babanin esi
olan miistakbel anne ile ¢ocuk arasinda da soybaginin evlat edinme yoluyla tesis
edilebilecegi dogrultusunda kararlar vermistir®’.

Alman Federal Mahkemesi de ATHS m. 8/1 ile ATHM’in konuyla ilgili ihlal
kararlarina atif yaparak verdigi 2014 tarihli kararinda, kayith birliktelik yasayan iki
Alman erkeginin tastyict annelik yontemiyle Kaliforniya’da ebeveyn olduklarina
dair Kaliforniya mahkemesi kararinin Almanya’da taninmasina hilkmetmistir.
Kaliforniyali tasiyict annenin evli olmadig1 s6z konusu uygulamada, eslerden
birinin spermi ile anonim bir bagis¢inin yumurtasi kullanilmigtir. Federal Mahkeme,
yabanci bir mahkeme kararinin taninmasinin kamu diizenine aykirilik durumunda
reddedilebilecegini; ancak, kararlarin milletleraras1 uyumunu saglayabilmek ve topal
hukuki iliskilerden kaginabilmek i¢in kamu diizeninin dar yorumlanmasi gerektigini
belirtmigtir. Tagiyict annenin kendi rizastyla tasiyici annelik s6zlesmesi yaptigina ve
dogum sonrasi ¢ocugu teslim ettigine dair herhangi bir siiphe bulunmamasi ile gocuga
iliskin herhangi bir sorumluluk tistlenmek istememesinin agik olmasi, tagiyici annenin
bekar olmasi ve kendi iireme hiicrelerinin kullanilmamasi, miistakbel ebeveynlerden
birinin tireme hiicrelerinin kullanilmas1 ve Alman Federal Anayasa Mahkemesi
kararlarina gore kayitl birlikteliklerde eslerden birinin evlat edindigi cocugu digerinin
de evlat edinebilmesinin miimkiin olmasi, kendi dogumunu olusturan kosullardan
sorumlu tutulamayacak ¢ocugun iistiin yararinin her zaman korunmas: gerektigi, AITHM
ictihadinda da ¢ocuk-ebeveyn iligkisinin ¢cocugun kimliginin bir pargasi olarak kabul

57 Yasan Tepetas (n 8) 1242-1243.
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edildigi gibi hususlar1 dikkate alan Mahkeme, Kaliforniya mahkemesinin kararimin
taninmasinin kamu diizenine aykirilik teskil etmeyecegine hilkkmetmistir. Mahkeme,
tam tersine, ebeveynlik sorumlulugu tistlenmeye hazir olan escinsel ¢ift ile ¢ocuk
arasindaki yasal ebeveynlik iliskisini kabul etmemenin, cocugun AIHS m. 8/1
kapsamindaki haklarini ihlal edecegi sonucuna varmigtir.

C. Lahey Milletleraras1 Ozel Hukuk Konferansinin Calismalari

Yukarida da ifade edildigi iizere, Ispanya, Almanya, Fransa gibi tasiyici
anneligin yasaklandigi bazi iilkelerin mahkemeleri tarafindan son zamanlarda
verilen kararlarda, bu yontemle dogan ¢ocuklar ile miistakbel ebeveynler arasinda
soybaginin kurulmasi ya da kurulmus soybaginin taninmasi dogrultusunda bir
egilim bulunmaktadir. Bununla birlikte, s6z konusu uygulamanin yasaklandigi
diger iilkelerde, mahkemelerin, tastyicit annelige yonelik elestiri ve endiseleri
bir kenara birakarak, bu sekilde diinyaya gelmis ¢ocuklarin yasadiklar1 sorunlar
gidermeye yonelik bir yaklasim sergileyip sergilemeyecekleri ve bu yaklagimlarin
birbirleriyle ne derecede uyumlu olacagi belirsizdir®. Milletlerarasi tagiyict annelik
uygulamalarinda yasanan artisi ve bu uygulamalardan kaynaklanan milletlerarasi
6zel hukuk problemlerinin karmasikligini kabul eden Lahey Milletleraras: Ozel
Hukuk Konferans1 Genel Isler ve Politikalar Konseyi de (Hague Conference on
Private Internaional Law Council on General Affairs and Policy) 2010 yilinda Daimi
Biirodan (Permanent Bureau) bu konuda bir aragtirma yapmasini, 2011 yilinda da
arastirmalarini derinlestirmesini talep etmistir®.

Daimi Biironun yaptigi arastirmalar neticesinde tasiyici annelik ve yasal ebeveynlik
konusundaki milli yaklagimlarin dramatik farkliliklar icerdigi, devletlerin milletlerarasi
6zel hukuk bakis agilarindaki farkliliklarin da eklenmesiyle tagiyici annelik yontemiyle
diinyaya gelen ¢ocuklarin anne-babalarinin kim olduguna iligkin belirsizlikler bagta
olmak iizere bir¢ok sorunun giindeme geldigi tespit edilmistir. Bunun {izerine Konsey,
2015 yilinda, bu alandaki milletleraras1 6zel hukuk meselelerinin daha ileri seviyede
calisilmasina ihtiya¢ duyulup duyulmadigini belirlemek {izere bir Uzmanlar Grubu
(Experts’ Group) olusturulmasina karar vermis, 2016 yilinda Uzmanlar Grubundan bu
alandaki sorunlara isaret eden bir milletlerarasi 6zel hukuk enstriimanina odaklanmasini
istemistir. Uzmanlar Grubunun, tastyici annelik kapsamindaki yasal ebeveynlik
meselesinin ayr1 bir enstriimanda ele alinmasi gerektigi dogrultusunda 2019 yilinda
verdigi goriis lizerine Konsey, Uzmanlar Grubunu, genel olarak yasal ebeveynlige

58 Dina Reis, ‘German Federal Court of Justice on Sussogacy and German Public Policy’ <https://conflictoflaws.net/2015/
german-federal-court-of-justice-on-surrogacy-and-german-public-policy/> accessed 04.11.2023. Alman Federal
Mahkemesinin 10 Aralik 2014 tarihli sz konusu karar1 i¢in bkz. <https://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/
document.py?Gericht=bgh& Art=en&nr=69759&pos =0&anz=1> accessed 30.06.2024.

59  Tastyict annelige iliskin milli mahkemelerin verdigi farkl kararlar i¢in bkz. Eksi (n 8) 19-32.

60 Hague Conference on Private International Law, Experts’ Group on Parentage/Surrogacy Project, Final Report (November
2022) 7 <https://assets.hcch.net/docs/6d8eeb81-ef67-4b21-be42-f7261d0cfa52.pdf> accessed 25.10.2023.
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iligkin baglayici bir milletlerarasi 6zel hukuk enstriimani ile tasiyict annelik sonucu
kurulan yasal ebeveynlige iliskin baglayic1 baska bir milletleraras: 6zel hukuk
enstriimaninin uygulanabilirligini degerlendirmek konusunda gérevlendirmistir®'.

Uzmanlar Grubu, konuyla ilgili son raporunu Ekim 2022’de tamamlayarak Konseye
sunmus, Konsey de Mart 2023 teki toplantisinda tasiyici annelikten kaynaklananlar da dahil
olmak tizere yasal ebeveynlige iliskin milletlerarasi 6zel hukuk meseleleri i¢in bir Calisma
Grubu (Working Group) kurulmasma karar vermistir. Bu Caligma Grubunun, konuyla ilgili
yeni bir enstriimanin kapsam ve icerigini iilkeler arasinda bir fikir birligine ulasabilecek
sekilde belirlemesi, ihtiya¢ duyulmasi halinde iki farkli enstriiman {izerinde ¢aligsmasi,
s0z konusu enstriimanlar1 hazirlarken Uzmanlar Grubunun Nihai Raporundaki goriis ve
degerlendirmelerden yararlanmasi ve ¢ocugun iistiin yarar1 ilkesini 6ncelikle goz oniinde
bulundurmasi 6ngoriilmiistiir®>. Bu baglamda, Uzmanlar Grubunun Nihai Raporunda 6ne
¢ikan ve Calisma Grubuna 151k tutacak olan hususlar su sekilde 6zetlenebilir:

- Devletlerin tasiyic1 annelige iligkin yaklagimlarmin birbirlerinden ¢ok farkli olmasi
sebebiyle tasiyict annelik sonucu kurulan yasal ebeveynligin taninmasi hakkinda
protokol formatinda ayr1 bir enstriiman hazirlanmasi daha uygulanabilir olacaktir®.

- S6z konusu protokoliin sadece yargisal bir kararla kurulan ebeveynligin
taninmasini m1 diizenleyecegi, dolayisiyla kanun hitkmii geregi veya hukuki bir
islem ile kurulan ebeveynligi kapsamina alip almayacagi hususu Konsey tarafindan
degerlendirilmelidir®.

- Tastyic1 annelik sonucu yargisal karar ile kurulan ebeveynlige iliskin bir tanima
kural1 gelistirilmesi miimkiin olmakla birlikte, devletlerin protokole olan ilgisinin
artirllmasi, tanimanin belli sartlara tabi tutulmasina ya da tanimanin reddi sebepleri
ongoriilmesine baglidir®.

- Gelistirilecek bu tanima kuralina konu olacak dava ile yargisal kararin verildigi
mense lilke arasinda bir bag kurabilmek ve forum shopping’i dnleyebilmek i¢in
tanima kurali bir yetki filtresi icermelidir. Bu noktada kullanilabilecek en uygun
baglama noktasi ise yargisal kararin verildigi mense iilke olan tagiyict annenin mutad
meskeninin bulundugu iilkedir ki bu tilke genellikle ¢cocugun dogdugu iilke olacaktir®.

61 ibid 8.

62 Hague Conference of Private International Law, The Council on General Affairs and Policy, Conclusions & Decisions of
the CGAP 2023 (March 2023) 1-2 <https://assets.hcch.net/docs/5f9999b9-09a3-44a7-863d-1dddd4f9c6b8.pdf> accessed
25.10.2023.

63 Hague Conference on Private International Law, Experts’ Group on Parentage/Surrogacy Project (n 60) 26.
64 ibid 28.

65 ibid 30.

66 ibid.
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- Tanimanin reddi i¢in, kamu diizeni gibi, milletleraras1 6zel hukukun geleneksel
sebeplerinin kullanilmas1 uygun olacaktir®’.

- Protokoliin uygulanabilirligini artirmak i¢in tagiyici annelige iliskin baz1 standartlar
ongoriilebilir. Ancak, farkli uzmanlar tarafindan teklif edilen kriterlerin hangilerinin ve
ne sekilde (tanim yapilirken, genel sartlar, tanima sart1 ya da tanimanin reddi sebebi
olarak) protokole dahil edilecegi hakkinda goriis birligi saglanamamigtir. Konsey’in
degerlendirmesine birakilan kriterler sunlardir: Tas1yict annenin ve varsa esinin rizasi,
miistakbel ebeveynlerin rizasi, tastyict anne ile miistakbel ebeveynlerin tasiyici annelik
sO0zlesmesi yapma ehliyetine sahip olmalari, miistakbel ebeveynlerden en az birinin
tireme hiicresinin kullanilmis ve/veya tasiyici annenin iireme hiicresinin kullanilmamig
olmasi, tasiyici annelige iligskin tibbi siirecin mense iilkede gerceklesmesi, tasiyici
annelik s6zlesmesinin yazili olmasi, licret ve masraflara iligkin hiikiim igermesi ve
tastyict annenin serbestge karar verme 6zgiirliiglinii kisitlamamasi, yasal ebeveynligin
mense iilkenin hukukuna uygun bir sekilde kurulmasi, tagtyici annelik uygulamasinin
herhangi bir sekilde ¢ocugun istismarina yol agmamasi, mense lilkede tasiyici annelige
aracilik eden kuruluslarin diizenlenmesi ve denetlenmesi, cocugun kdkenine iligkin
bilgilerin korunmasi ve ¢ocugun erisimine agik olmasi®.

- Cok dilli ve istege bagh bir formun yargisal karara eklenmesi, kararlarin
anlagilabilmesini kolaylastirmak agisindan faydali olacaktir®.

Calisma Grubu, Kasim 2023’te yaptig1 ilk toplantist neticesinde hazirladigi raporu™
Mart 2024’te Konseye sunarak toplantida tartigilan hususlar hakkinda Konseyi
bilgilendirmistir. S6z konusu toplantida Calisma Grubu, oncelikle yasal ebeveynlige
yonelik yargisal kararlarin taninmasina iliskin muhtemel kurallara odaklanmis ve bu
kurallarin igeriklerinin nasil olmasi gerektigini geleneksel yasal ebeveynlik, yabancilik
unsuru igermeyen evlat edinme, yabancilik unsuru igeren ve igermeyen tastyict annelik,
birden ¢ok yasal ebeveynin bulunmasi, ii¢iincii kisiyi kapsayan ve kapsamayan
yardimci tireme teknikleri gibi farkli senaryolari géz niinde bulundurarak tartigmistir.
Tartismalar neticesinde Calisma Grubu, birgok senaryo agisindan tanimanin reddi ile
kabuliine iliskin benzer sebep ve sartlarin kullanilabilecegi; ancak, 6zellikle tasiyici
annelik s6zlesmesi sonucunda kurulan yasal ebeveynlik durumu igin farkl bir kurala
ihtiyac¢ duyulabilecegi sonucuna ulagsmistir. Toplantida ayrica, yasal ebeveynlige
iliskin resmi belgelerin taninmasi1 meselesi de ele alinmis ve kural taslaklarini
hazirlamak iizere bir alt-grup olusturulmasina karar verilmistir’'. Ikinci toplantisini
Nisan 2024’te gerceklestiren Calisma Grubu, toplantida 6zellikle Uzmanlar Grubunun

67 ibid 31.
68 ibid 32-34.
69 ibid 40.

70 Hague Conference on Private International Law, Working Group on Parentage/Surrogacy, Report of the First Meeting
(November 2023) <https://assets.hcch.net/docs/f3473ccd-8ecc-4bd8-bb24-aec0a79c4eld.pdf> accessed 07.06.2024.

71 ibid 4-5.
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Final Raporunda yer alan 6nlem ve standartlar tizerine yogunlasmis olup s6z konusu
toplantiya iligkin rapor’ ile yapilmasi planlanan diger iki toplantinin raporlarinin 2025
yilinda Konseye sunulmasi dngdrillmiistiir™.

III. MOHUK’a Gére Milletlerarasi Tastyici Annelik Yontemiyle Dogan
Cocugun Soybagina Uygulanacak Hukuk

A. Soybag Kavram

Belirli bir soya baglilik anlamina gelen ve bir kisinin kimlerden iiredigini
gosteren soybagi, literatiirde dar ve genis anlamda soybagi olarak ikili bir ayrima
tabi tutulmaktadir’. Genis anlamda soybagi, birbirinden lireyen kisiler arasindaki
bagi, dolayistyla iistsoy-altsoy kan hisimligini ifade etmektedir”™. Diger taraftan, genis
anlamda soybaginin, {istsoy-altsoy kan hisimlig1 yaninda yansoy kan hisimligi ile evlat
edinmeden kaynaklanan hisimlig1 kapsadigi da ileri stirilmiistiir®. Cocuk ile sadece
anne ve babasi arasindaki hukuki iliski ise dar ve teknik anlamda soybagina karsilik
gelmektedir””. 4721 sayili Tiirk Medeni Kanunu’nun (TMK)” “Aile Hukuku” baglikli
ikinci kitabinin ikinci kisminda diizenlenen soybagi da dar anlamda soybagina isaret
etmektedir”.

Dar anlamda soybag1 ise dogal ve hukuki soybag: olarak ikiye ayrilmakta ve
dogal soybagi, cocuk ile anne ve babas1 arasindaki salt biyolojik-genetik temellere
dayanan bag seklinde tanimlanmaktadir®. Kisinin kimden tiredigi ile biyolojik ve
genetik kokenini gosteren dogal soybagi, dogum olgusuyla birlikte cocuk ile anne
ve babasi arasinda kendiliginden kurulmaktadir®!. Bu tespitin temelinde, ¢ocugu
doguran kadin ile yumurtasi dollenen kadinin ayni oldugu varsayimi nedeniyle
bu kadin ve yumurtay1 dolleyen spermin sahibi erkek ile ¢ocuk arasindaki dogal
soybaginin biyolojik bakimdan dogrudan dogruya olustugu kabulii yer almaktadir®?.
Hukuki soybagi ise dogal soybaginin varliginin hukuk diizeninin aradigi kosullar
gercevesinde tespit edilmesi sonucu ¢ocuk ile anne ve babasi arasinda bulunan
biyolojik-genetik iliskinin hukukc¢a da taninmasidir®®. Dolayisiyla, hukuki

72 Hague Conference on Private International Law, Working Group on Parentage/Surrogacy, Report of the Second Meeting
(April 2024) < https://assets.hcch.net/docs/dc961452-c4d7-492b-8887-75456843560f.pdf> accessed 07.06.2024.

73 ibid 1.

74 Baygin(n4)1,3.

75 Hifz1 Veldet Velidedeoglu, Tiirk Medeni Hukuku, C. II, Aile Hukuku (5h edn, Nurgok Matbaas1 1965) 312; Baygin (n 4) 1.
76  Bilge Oztan, Aile Hukuku (5th edn, Turhan Kitabevi 2004) 519.

77  Velidedeoglu (n 75) 312; Kemal Oguzman and Mustafa Dural, Aile Hukuku (2nd edn, Filiz Kitabevi 1998) 197.
78  Tirk Medeni Kanunu, Kanun Numarasi: 4721, Kabul Tarihi: 22.11.2001, RG 8.12.2001/24607.

79 Baygmn (n4)2.

80 ibid 3.

81 Yenerer Cakmut (n 14) 19-20.

82 Baygmn (n4) 3.

83 Acabey (n 10) 6; Oztan (n 75) 519.
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soybagi genellikle dogal soybagina dayansa da evlat edinme sonucu olusan yapay
soybagindan da kaynaklanabilmektedir®.

TMK m. 282 ¢ercevesinde dogal soybagina dayanan hukuki soybagi, anne
yoniinden dogum, baba yoniinden ise anne ile evlilik, hakim hiikmii ya da tanima
ile veya yapay soybagi olarak adlandirilan evlat edinme yoluyla kurulabilmektedir.
Anne ile ¢ocuk arasindaki hukuki soybaginin sart1 TMK’ya gore dogum olgusudur,
dolaysiyla anneligin ispat1 doguma baghidir. Bu hiikiim, Roma hukukundan gelen
ve iki bin yildir kesin karine olarak kabul edilen annenin her zaman belli oldugu
(mater semper certa est) esasina dayanmaktadir®. Nitekim yukarida bahsedilen gen
teknolojisindeki gelismelere kadar cocugun, doguran kadinin yumurtasinin déllenmesi
ile meydana geldigi konusunda herhangi bir tereddiit yasanmamuistir. Ancak, 6zellikle
tagiyict annelik uygulamalarinin yayginlagsmasi neticesinde ¢ocugun annesinin onu
doguran kadin oldugu dogrultusundaki karinenin kesinligi tartismali hale gelmistir®®.
Zira tastyici annelikte, dogal soybaginin biyolojik ve genetik temelleri ayrigmakta ve
neticede ¢ocugu doguran kadin ile yumurtanin sahibi olan kadin arasinda hukuken
bir tercih yapmak gerekmektedir. Tiirk hukukunda bu tercihin, genel olarak, cocugu
doguran kadindan yana kullanildigini sdylemek miimkiindiir®’.

B. MOHUK m. 16 Cergevesinde Soybagina Uygulanacak Hukuk

I. Genel Olarak

5718 sayill MOHUK "un soybagimin kurulmasina iliskin 16. maddesinde basamakli
bir baglama kurali benimsenerek, soybaginin kurulusu ¢ocugun dogum anindaki milli
hukukuna, bu hukuka gére kurulamamasi halinde ¢ocugun mutad meskeni hukukuna
tabi tutulmugtur. Soybaginin bu hukuklara gére kurulamadig1 durumlarda ise ananin
veya babanin ¢ocugun dogumu anindaki milli hukuklarina, bunlara gére kurulamamasi
halinde ana ve babanin ¢ocugun dogumu anidaki miisterek mutad mesken hukukuna,
buna gore de kurulamiyorsa ¢ocugun dogum yeri hukukuna tabi olarak kurulacagi
hiikiim altina alinmistir®s,

Kanun’un madde gerekgelerinde®, 16. maddenin 2675 sayili MOHUK "un 15,
16 ve 17. maddelerini karsilamak {izere, fakat farkli bir anlayisla diizenlendigi;
bu baglamda, soybaginin kurulusunda, ¢ocugun dogum anindaki milli hukuku

84 Baygin (n4) 4.
85  Erisgin Sogiitli and Koghisaroglu (n 7) 288, 292.
86 Baygin (n4) 16.

87 Serozan (n 18) 99; Acabey (n 10) 220; Yenerer Cakmut (n 14) 61; Kirkbesoglu (n 6) 59; Baygin (n 4) 18; Turgut (n 6) 60.
Aksi goriis igin bkz. Nomer (n 4) 563-565; Erisgin Sogiitlii and Kochisaroglu (n 7) 292.

88 MOHUK m. 16 ile ilgili detayl agiklamalar igin bkz. Baran Celik (n 48) 70-79.

89 MOHUK un madde gerekgeleri i¢in bkz. <https://www35.tbmm.gov.tr/sirasayi/donem22/yil01/ss1324m.htm> accessed
24.12.2023.
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¢ercevesinde soybaginin kurulamamasi durumunda ¢ocugun mutad meskeni
hukukunun uygulanmasi dngoriilerek meselenin ¢ocuk agisindan agirlikli Gneminin
vurgulandig1 ifade edilmistir. Madde gerekg¢esinde ayrica, milletlerarasi 6zel hukukta
baglama kurallar1 tesis edilirken agirlikli edim veya menfaatin mutlaka dikkate alindig
ve soybagina iligkin milletlerarasi yaklagimin ¢ocugun iistiin menfaatinin, dolayistyla
¢ocugun hukukunun esas alinmasindan yana oldugu, maddedeki basamakli baglama
kurallarinin da bu ¢ergevede olusturuldugu belirtilmistir.

Gerekgede her ne kadar cocugun {istiin menfaatinin dikkate alindigi ifade edilmisse
de, basamakli baglama kurali yerine ¢ocugun en lehine olan hukukun uygulanmasina
imkan verecek sekilde bir alternatif baglama kuralinin tercih edilmis olmasi halinde
¢ocugun iistiin yararinin korunmasina maddenin daha ¢ok hizmet edecegi doktrinde
ifade edilmistir®®. Bunun yaninda, soybagini kuran hukuk tespit edildiginde,
maddenin amaci ile diizenlenis tarz1 ger¢evesinde arttk MOHUK m. 2/3’iin sahsin
hukuku ile aile hukukuna iliskin uyusmazliklar i¢in 6ngoérdiigii atif uygulamasinin
dikkate alinmamasi gerektigi de ileri stirilmiistiir’'. Doktrinde, maddenin geneline
iliskin tartigilan diger bir husus, MOHUK m. 5 hiikmii ile birlikte maddede yer alan
basamaklarin nasil uygulanmas gerektigidir. Bu noktada, MOHUK m. 5’in istisnai
niteliginden hareket edilerek, basamaklardan biri kapsaminda tespit edilen yabanci
hukukun olaya uygulanan hitkmiintin Tiirk kamu diizenine acikca aykirilik teskil
etmesi halinde MOHUK m. 5 gergevesinde Tiirk hukukuna gitmek yerine bir sonraki
basamaga gegmenin MOHUK m. 16 nin amacina daha uygun olacag: belirtilmistir®.

Maddenin ilk basamaginda yer alan “cocugun dogum anindaki milli hukuku”
baglama noktasi da uygulamada bir kisirdongiiye yol acabilecegi i¢in hakli olarak
elestirilmistir. Zira vatandasligin kazanilmasinda toprak esasindan ziyade soybag1
esasimin daha ¢ok tercih edilmesi sebebiyle cocugun dogumu aninda kazanacagi
vatandaslik, genellikle anne veya babasinin vatandasligina baglt olacak, dolayisiyla
cocugun dogumu aninda bir milli hukuka sahip olabilmesi i¢in anne ya da babasiyla
arasinda soybagi iligkisinin kurulmus olmasi gerekecektir®.

Ikinci basamakta yer alan gocugun mutad meskeni hukuku baglama noktasi da
cesitli tartismalara sebebiyet vermistir. Oncelikle, maddedeki diger basamaklarda yer
alan baglama noktalariin uygulanmasi agisindan ¢ocugun dogum aninin esas alinacagi
diizenlenmis olmakla birlikte, cocugun mutad meskeni agisindan ayni derecede agiklik
bulunmamaktadir. Doktrinde bir gériis, MOHUK m. 3 cercevesinde dava anindaki

90 Esra Dardagan Kibar, ‘Uluslararas1 Ozel Hukukta Soybagi ve Velayete iliskin Sorunlar’ (2011) 1 GUHFD (Prof. Dr. Ata
Sakmar’a Armagan) 541, 545; Ergin Nomer, Devletler Hususi Hukuku (23rd edn, Beta Basim 2021) 272; Cemal Sanli, Emre
Esen and inci Ataman-Figanmese, Milletleraras: Ozel Hukuk (10th edn, Beta Basim 2023) 176; Sibel Ozel, Mustafa Erkan,
Hatice Selin Piirselim and Hiiseyin Akif Akarca, Milletleraras: Ozel Hukuk (2nd edn, On ki Levha Yaymcilik 2023) 278.

91  Giilin Giingér, Tiirk Milletlerarast Ozel Hukuku (2nd edn, Yetkin Yayinlar1 2021) 153; Baran Celik (n 48) 80-81.

92  Hatice Selin Piirselim, ‘MOHUK Kapsaminda iddet Miiddetinin Soybaginin Reddi ve Babalik Davalarma Etkileri’ (2021)
27(1) MUHF-HAD 513, 538; Ozel, Erkan, Piirselim and Karaca (n 90) 282.

93 Dardagan (n 90) 546; Nomer (n 90) 270.
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mutad mesken hukukunun uygulanmasi gerektigini savunmakta®; diger goris ise
maddede hakim olan dogum anini1 esas almaktadir®. Ayrica, fiili bir duruma isaret eden
mutad meskenin ¢ocugun tek basina sahip olabilecegi bir yer olmadig1 ve 6zellikle
belli bir yasa kadar annesinin ve/veya babasinin mutad meskeninden bagimsiz bir
sekilde degerlendirilemeyecegi, dolayisiyla cocugun dogum aninda kendisine ait bir
mutad meskeni bulunmasinin fiilen ve hukuken miimkiin olmadig1 da bu basamagin
uygulanabilirligi noktasinda ileri stiriilmiistiir®.

2. Milletlerarasi Tasiyic1 Annelik ve MOHUK m. 16

Milletlerarasi tasiyict annelik sonucu dogan bir ¢cocugun soybagina uygulanacak
hukuk da MOHUK m. 16°da yer alan bu basamakli baglama kurali ile belirlenecektir.
Ancak, s6z konusu madde, TMK nin soybagi konusundaki yaklagimina paralel bir
sekilde, yumurtanin doguran kadina, yumurtay1 délleyen spermin de doguran kadinin
esine ait bulundugu; dolayisiyla ¢ocugun kimden iirediginin, diger bir ifadeyle
dogal soybaginin belli oldugu varsayimiyla diizenlenmistir. Ancak, tastyici annelik
uygulamalarinda, ¢ocugu doguran kadin ile yumurtanin sahibi kadin genellikle
ayni kadini isaret etmediginden ve tastyict annenin evli olmasi durumunda tastyici
annelik uygulamasiin tamamen disinda yer alan esinin ilk etapta baba olarak kabulii
gerekeceginden bu varsayim oldukga tartismali hale gelmektedir. Dolayisiyla, tastyict
annelik sonucu dogan bir ¢ocugun soybagina iliskin bir uyusmazlik Tiirk hakiminin
oniine geldiginde, hakimin MOHUK m. 16’y1, TMK’nin konuyla ilgili yaklasimi
cercevesinde degil, cocugun tistiin yarari ilkesini goz 6niinde bulundurarak uygulamasi
gerekmektedir.

Tastyic1 annelik sonucu dogan bir ¢ocugun menfaatinin, onu genellikle para
karsiliginda tagimaktan ve dogurmaktan baska ¢ocuga kars1 bir yakinlik duymayan,
¢ocuk ile genetik olarak da bir bagi bulunmayan, tastyict anneligi profesyonel bir
meslek seklinde icra eden bir kadinla arasinda anne-gocuk iliskisi kurulmasi ile
korunamayacag1 asikardir. Tam tersine, ¢cocugu kendisi dogurmasa bile, verimli
yumurtalart bulunmadig1 ya da rahmi ¢ocuk tasimaya elverisli olmadigi i¢in gocuk
sahibi olamayan ve ¢ocuk sahibi olmak, ona annelik yapmak niyetiyle tasiyic1 annelik
yontemine bagvuran kadinla anne-¢ocuk iliskisinin kurulmasi ¢ocugun {iistiin yarari
ilkesine daha ¢ok hizmet edecektir. Ayrica, soybaginin kurulmasiyla giindeme gelecek
ve ¢ocuk acisindan biiyiik 6nem tasiyan vatandaslik, aile hayati, cocukla kisisel iliski
kurma, velayet, nafaka ve miras gibi hukuki sonuglar dikkate alindiginda da miistakbel
anne ile cocuk arasinda soybagi iliskisinin kurulmasi ¢ocugun menfaati agisindan daha
uygun olacaktir. Bunun yaninda, tasiyici anneligin gergeklestigi iilkede miistakbel anne

94 Sanli, Esen and Ataman-Figanmese (n 90) 175; Giingér (n 91) 153; Ozel, Erkan, Piirselim and Karaca (n 90) 280; Ziya
Akinci and Cemile Demir Gokyayla, Milletleraras: Aile Hukuku (Vedat Kitapgilik 2010) 122.

95  Nomer (n 90) 270; Aysel Celikel and Bahadir Erdem, Milletlerarast Ozel Hukuk (17th edn, Beta Basim 2021) 276.
96 Nomer (n 90) 270-271; Ozel, Erkan, Piirselim and Karaca (n 90) 279.
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¢ocugun yasal annesi kabul edilirken, Tiirkiye’de tasiyici annenin yasal anne olarak
kabulii “topal soybag1” olarak adlandirilabilecek bir duruma da yol acabilecektir. Bu
durumda ¢ocuk Tiirk vatandashgini kazanamayacak, tastyict anneligin gergeklestigi
iilkede de soybagi esasinin kabul edilmis olmasi halinde o {ilkenin vatandasligini da
kazanamayacaktir. ATHM de tiim bu hususlari gocugun kimliginin 6nemli bir pargast
kabul ederek ATHS m. 8 gercevesinde gocugun 6zel hayatina saygi hakki kapsaminda
degerlendirmektedir.

Konuya anneler agisindan bakildiginda ise para karsilig1 tasiyict annelik yapan dar
gelirli kadinlar ile annelik yapmak istemedikleri ¢ocuklar arasinda soybagi iliskisi
kurulur iken bir ¢ocuga annelik yapabilmek i¢in maddi manevi bedel 6deyen miistakbel
annelerin bundan mahrum birakilmasinin bu kadinlar agisindan da hakkaniyetli
olmayacagi diisiiniilmektedir.

Dolayisiyla, MOHUK m. 16 kapsaminda, tastyic1 annelik ydntemiyle dogan bir
¢ocugun soybagina uygulanacak hukuk tespit edilirken amag¢ miistakbel anne ve
baba ile ¢ocuk arasinda soybaginin kurulmasini miimkiin kilan bir hukuka ulagmak
olmalidir. Ancak bu sekilde maddenin amac1 dogrultusunda ¢ocugun iistiin yarari
korunabilecektir. Bu ¢gikarim, uygulamada zaman zaman karsilasildigi tizere, {iglincii
bir kadinin yumurtasinin kullanilmasi durumunu da kapsamaktadir. Zira yumurta
veya sperm bagisinda bulunanlarin ebeveyn olamayacaklari”’, yumurta ve sperm
bagisinim yasal oldugu iilkelerde kabul edilmis genel bir prensiptir®®. ATHM de muhtelif
kararlarinda, yumurta bagis1 s6z konusu olsa bile miistakbel anne ile ¢ocuk arasinda
soybagi kurulmasi gerektigine isaret etmistir®.

Bu amaca ulagmak icin oncelikle vasiflandirma agamasinda bir ¢6ziim {iiretilip
iretilemeyecegi degerlendirilebilir. Zira soybagi kavraminin, i¢erdigi ¢cocuk-anne/
baba iligskisinden bagimsiz bir sekilde anlamlandirilabilmesi miimkiin olmadigindan
MOHUK m. 16’y1 uygulayabilmek igin hakimin vasiflandirma yaparak miistakbel
annenin mi yoksa tagtyici annenin mi ¢ocugun dogal annesi olarak kabul edilecegine
karar vermesi gerekecektir. Vasiflandirmanin hangi hukuk ¢ercevesinde yapilacagina
iliskin yasal bir zorunluluk bulunmamakla birlikte, doktrinde ve uygulamada baskin

97 Bruce L. Wilder, ‘Assisted Reproduction Technology: Trends and Suggestions for the Developing Law’ (2002) 18 Journal
of the American Academy of Matrimonial Lawyers 177, 179.

98  Ornegin; Birlesik Krallik’ta 1990 yilinda ¢ikarilan, 2008 yilinda da revize edilen insan Fertilizasyonu ve Embriyolojisine
Dair Kanun’un (Human Fertilization and Embryology Act) 33. maddesinde, yumurta bagis1 sonucu hamile kalarak ¢ocugu
tagtyan kadinin ¢ocugun annesi olacagi; 35. maddesinde, evli bir kadin sperm veya yumurta bagist yoluyla ¢ocuk sahibi
olmussa, suni déllenmede kullanilan sperm kadinin kocasina ait olmasa bile, kocanin suni déllenmeye riza gostermedigini
kanitlamadig: siirece suni déllenme sonucu dogan ¢ocugun babast sayilacag: diizenlenmistir. Kanun metni i¢in bkz. <https://
www.legislation.gov.uk/ukpga/2008/22/contents> accessed 28.11.2923. ABD’nin 2000 tarihli Ebeveynlige iliskin Yeknesak
Kanunu’nun (Uniform Parentage Act) 7. maddesinde de sperm ya da yumurta bagis1 yapan kisinin ebeveyn olamayacagi
diizenlenmistir. Kanun metni i¢in bkz. <www.acf.hhs.gov/sites/default/files/documents/ocse/dcl_00_93a.pdf> accessed
28.11.2023.

99  Cand E v France (n 54) para. 53; Advisory Opinion (n 51) para. 37-46, 51-55; KK and Others v Denmark (n 56) para.
74-77.
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goriis lex fori’nin esas alinmasi gerektigi dogrultusundadir'®. Milletlerarasi tasiyici
annelik kapsaminda bir degerlendirme yapmak durumunda kalan Tiirk hakiminin de
Tiirk hukukuna gore vasiflandirma yaparsa TMK hiikiimleri ¢ergevesinde doguran
kadini, yani yumurta nakli s6z konusu olsa bile tasiyici/biyolojik anneyi ¢ocugun
annesi, bu kadinin varsa kocasini1 da yumurtay1 dolleyen spermler ona ait olmasa
bile cocugun babast olarak belirlemesi ve ¢ocugun soybagina uygulanacak hukuku
bu cergevede tespit etmesi gerekecektir. Diger bir alternatif ise hakimin, Tiirk
hukukundan bagimsiz bir sekilde karsilastirmali hukukun yardimiyla ve korunmak
istenen menfaatleri dikkate alarak vasiflandirma yapmasidir'®'. Bu yolu tercih eden
hakimin miistakbel anne ve babayi ¢ocugun anne ve babasi olarak kabul etmesi ve
soybagina uygulanacak hukuku bu ¢ergevede tespit etmesi miimkiindiir. Ancak,
“lex fori vasiflandirma” genel kabuliinden ayrilmak, ¢ocuk ile miistakbel anne-baba
arasinda soybagini kurmak suretiyle ¢ocugun iistiin yararinin korunmasi sonucuna
bizi ulastiracak midir?

Ornegin, Ukrayna’da gergeklesen bir tastyici annelik uygulamasinda Tiirk vatandasi
bir ¢iftin kendi tireme hiicrelerinin kullanildigini ve Ukraynali tagiyici annenin bu ¢ocugu
dogurdugunu diisiinelim. Tiirk hakimi, MOHUK m. 16’y1 uygularken lex fori vasiflandirma
yaparsa Ukraynali kadini gocugun dogal annesi, varsa esini de ¢ocugun dogal babast
kabul edecek ve soybagina uygulanacak hukuku bu ¢ercevede belirleyecektir. Ukrayna
hukuku, vatandaglhigin kazanilmasinda soybagi esasini uygulamakla beraber, tagtyici anne
ile cocuk arasinda soybagi iliskisinin kurulmasini kabul etmediginden'® tagtyici annelik
sonucu dogan ¢ocuk Ukrayna vatandagligimi kazanamayacak ve ¢ocuk dogum aninda
vatansiz kalacaktir. Dolayisiyla MOHUK m.16’nin ilk basamaginda yer alan “cocugun
milli hukuku” baglama noktasi kullanilamayacaktir. Yukarida da belirtildigi gibi, 6zellikle
belli bir yasa kadar cocugun anne veya babasindan bagimsiz bir mutad meskeninin
bulunamayacagi kabul edilirse ikinci basamakta yer alan baglama kurali da tastyici
annenin anne olarak kabulii sonucunda yine Ukrayna hukukuna isaret edecektir. Diger
basamaklarda yer alan baglama noktalar1 da aym sonucu doguracagindan Tiirk hakiminin
anne kabul ettigi tagtyici anne ile cocuk arasinda soybagi iligkisi kurulamayacaktir. Ukrayna
hukukunun uygulanmasi neticesinde ise Tiirk vatandasi miistakbel anne ve baba ile gocuk
arasinda soybagmin kurulmasi gerekeceginden hakimin, MOHUK m. 5 gergevesinde bu
sonuca miisaade etmemesi ve hatta Tiirk hukukunu uygulayarak tasiyict anne ile cocuk
arasinda soybagini kurmasi s6z konusu olabilecektir.

Tiirk hakiminin anne ve babanin kim oldugunu Tiirk hukukundan bagimsiz bir
sekilde vasiflandirarak miistakbel anneyi, yani Tiirk vatandasi kadini gocugun annesi

100 Nomer (n 90) 100; Sanli, Esen and Ataman-Figanmese (n 90) 58; Ozel, Erkan, Piirselim and Karaca (n 90) 89.
101 Nomer (n 90) 103; Ozel, Erkan, Piirselim and Karaca (n 90) 92.

102 Ukrayna Aile Kanunu m. 123/2 uyarinca bir kadina embriyo transferi yapilmasi sonucu dogan ¢ocugun ebeveynleri
transferi talep eden cifttir. Ayrintili bilgi igin bkz. <https://www.ohchr.org/sites/default/files/Documents/Issues/Children/
SR/Surrogacy/States/Ukraine.docx> accessed 22.11.2023.
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kabul etmesi durumunda, Tiirk Vatandasligi Kanunu’nun (TVK) 7. maddesinde
Tiirk vatandas1 anneden dogan ¢ocugun Tiirk vatandasi olacagi diizenlendiginden ve
miistakbel anne ile ¢ocuk arasinda dogum bagi bulunmadigindan Anayasa m. 66/3
karsisinda ¢ocugun miistakbel annesinden Tiirk vatandagligini kazanmasi miimkiin
olmayacaktir. Benzer sekilde, Tiirk vatandas1 miistakbel babanin durumu da ancak
TVK m. 7/3 kapsaminda degerlendirilebilecek, dolayisiyla dogum aninda miistakbel
baba ile ¢ocuk arasinda soybagi kurulamadigindan ¢ocuk miistakbel babasindan da
Tirk vatandasligin1 kazanamayacak ve ilk basamaktaki “¢cocugun milli hukuku”
baglama noktas1 yine kullanilamayacaktir.

Cocugun mutad meskeni hukuku, annesinin veya babasinin milli hukuku ile
annesinin ve babasinin miisterek mutad meskeni hukuku baglama noktalarinin isaret
ettigi hukuk ise miistakbel annenin/babanin anne/baba olarak kabulii durumunda Tiirk
hukuku olacaktir. TMK m. 282’ye gore anne ile cocuk arasindaki soybagi dogumla
kurulabileceginden miistakbel anne ile ¢ocuk arasinda soybagi kurulamayacak,
miistakbel baba ile ise bu durumda ancak tanima yoluyla kurulabilecektir. Son
basamakta ise gocugun dogum yeri hukuku olan Ukrayna hukukuna gore ¢ocuk ile Tiirk
vatandagi miistakbel anne ve baba arasinda soybagi iliskisi kurulabilecektir. Yukarida
da belirttigimiz iizere, bu asamada her ne kadar MOHUK m. 5 gergevesinde kamu
diizeni miidahalesinin giindeme gelme riski bulunsa da, vasiflandirma asamasinda
¢ocugu dogurmayan miistakbel anneyi anne olarak kabul eden hakimin, yetkili yabanci
hukuk olan Ukrayna hukukunun uygulanmasi neticesinde miistakbel anne ile ¢cocuk
arasinda soybaginin kurulmasini Tiirk kamu diizenine agik¢a aykir1 bulmasi tutarsizlik
yaratacagindan beklenecek bir sonug degildir.

Dolayisiyla, tasiyici annelik sonucu dogan bir cocugun iistiin yararimni koruyabilmek
icin miistakbel anne ve baba ile ¢ocuk arasinda soybagi iligkisinin kurulmasi lex fori’ye
gore yapilacak bir vasiflandirma neticesinde kamu diizeni miidahalesi nedeniyle
muhtemelen hi¢ miimkiin olmayacak, bagimsiz bir vasiflandirmanin tercih edilmesi
durumunda ise miistakbel anne agisindan ancak son basamakta yer alan “gocugun
dogum yeri hukuku” baglama noktasi ile bu amaca ulasilabilecektir. Ancak elbette,
AIHM’in konuyla ilgili ihlal kararlarina ragmen, maddi hukukumuzda homolog
dollenme digindaki tiim suni déllenme yontemleri ile tastyici anneligin 2018 yilinda
2238 sayili Kanunda yapilan degisiklik ¢er¢evesinde acik¢a yasaklanmis ve hatta
yasaga uymayanlar i¢in hapis cezas1 6ngoriilmiis olmasi, TMK’nin doguran kadinin
anne oldugu dogrultusundaki tavizsiz yaklagimi ile toplumsal, dini ve ahlaki agilardan
konunun tagidig1 hassasiyet karsisinda Tiirk hakiminin soybagi iligkisinin taraflarindan
biri olan annenin kim oldugunu vasiflandirirken miistakbel anneyi esas alan bir tutum
sergilemesi ya da uygulanacak yabanci hukukun miistakbel anne ile ¢gocuk arasinda
soybagmin kurulmasini 6ngérmesi durumunda kamu diizeni miidahalesini isletmemesi
kisa vadede pek de miimkiin goriilmemektedir.

246



Kayali / Milletlerarasi Tastyici Annelik Sonucu Dogan Cocugun Soybagina Uygulanacak Hukuk

Benzer sekilde, Lahey Konferansi tarafindan yiiriitiilen protokol ¢aligmalarinin nihai
hale gelmesi ve neticesinde Tiirkiye nin s6z konusu protokole taraf olma dogrultusunda
bir politika benimsemesi de ge¢ kalinmis bir ¢dziim yolu olabilir. Zira AIHM’in
tagtyici anneligin diizenlenmesi konusunda devletlere genis bir takdir marji birakmasi
sebebiyle hukukumuzda tastyici anneligin yasaklanmis olmasit AIHS anlaminda sorun
teskil etmez iken, ¢ocuk ile miistakbel ebeveynler arasinda soybaginin kurulmasinin
engellenmesi ya da kurulan soybaginin taninmamas1 ATHS m. 8’e aykirilik sonucunu
dogurabilecektir'®. Dolayisiyla, MOHUK m. 16°da degisiklik yapilmasinin kisa
vadede en uygun ¢6ziim oldugu diigiiniilmektedir.

Bu ¢ergevede, dncelikle, ikinci fikra olarak “Tastyict annelik sonucu dogan ¢ocugun
soybagimin kurulusuna ¢ocugun dogum yeri hukukunun maddi hukuk hiikiimleri
uygulanir.” hitkmiiniin maddeye eklenmesi degerlendirilebilir. Nitekim MOHUK m.
16/1de son basamakta yer alan ve hukuki iligki ile herhangi bir baglantis1 bulunmayan
tesadiifi bir hukukun uygulanmasi sonucuna yol agabilecegi gerekgesiyle elestirilen
“cocugun dogum yeri”'™, tasiyict annelik agisindan s6z konusu uygulamanin yapildigi
ve tastyicl annenin mutad meskeninin bulundugu iilkeye isaret etmesi nedeniyle en
uygun baglama noktasi olarak kabul edilmektedir'®. Ayrica, MOHUK m. 2/3’iin
kisinin hukuku ile aile hukukuna iligkin ihtilaflar i¢in 6ngordiigii atif uygulamasinin
da bertaraf edilmesiyle tastyict annelik yontemine imkan taniyan bir iilkede dogan
¢ocuk ile miistakbel ebeveynler arasinda soybaginin kurulmasi saglanabilecektir. Bu
sekilde, hem tasiyici annelik iliskisinin tiim taraflari, 6zellikle de ¢ocuklar ag¢isindan
hakkaniyetli bir sonuca ulagsmak miimkiin olabilecek hem de milletlerarasi 6zel
hukukta kaginilmaya ¢alisilan topal hukuki islemler ile vatansizlik'® gibi durumlarin
oniine gegilebilecektir.

Bunun yaninda, MOHUK m. 16’ya eklenmesini nerdigimiz s6z konusu hiikiim
cercevesinde ¢ocugun soybagina uygulanacak hukuk belirlendiginde, MOHUK m.
5 kapsaminda kamu diizeni miidahalesi tartigmalar yine glindeme gelebilir. Ancak,
mahkemelerce bu konuda bir degerlendirme yapilirken, Tiirk maddi hukukunun

103 Benzer dogrultuda bkz. Isil Selin Tekdogan Bahgivanci, ‘Tastyici Anneligin Milletlerarasi Ozel Hukuk Boyutu: Avrupa
insan Haklart Mahkemesi Kararlar1 Cergevesinde Bir inceleme’ in Sitheyla Suzan Gokalp Alica and Necdet Basa (eds), I1.
Uluslararas1 Kadin ve Hukuk Sempozyumu (TBB Yaynlar1 2019) 759.

104 Giinseli Oztekin-Gelgel, ‘Devletler Ozel Hukukunda Velayet, Cocuk Kagirmalari, Evlat Edinmeye iliskin Problemler’
(2005) 8 Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi 119, 121.

105 Hague Conference on Private International Law, Experts’ Group on Parentage/Surrogacy Project (n 59) 30.

106 Ancak elbette, MOHUK ’a eklenmesini 6nerdigimiz hiikiim, cocugun Tiirk vatandashgini kazanabilmesi i¢in tek basina
yeterli olmayacaktir. Zira TVK m. 7°de diizenlenen soybagi esasinin altinda da, TMK nin yaklagimina paralel bir sekilde,
doguran kadmin anne oldugu kabulii yer almaktadir. Dolayisiyla, gocugun vatandashk kazanabilmesi i¢in Tiirk vatandasi
anneden dogmasi gerekmektedir. Tiirk vatandasi babanin esinden dogan ¢ocuklar da yine vatandaslik kazanabilecektir.
Cocugun dogum yeri hukukuna gore Tiirk vatandasi miistakbel baba ile gocuk arasinda soybagi kuruldugunda ise ancak
TVK m. 7/3 hikkmii ¢ergevesinde ¢ocugun, Tiirk vatandasi babadan evlilik birligi disinda dogmus ¢ocuk olarak kabul
edilmesi ve soybagi kurulduktan sonra gocugun vatandaslik kazanmasi s6z konusu olabilecektir. Dolayisiyla, tastyict annelik
sonucu dogan ¢ocugun vatandasligi meselesini de Anayasa m. 66/3 geregi kanuni diizenleme ile ¢ozmek gerekmektedir. Bu
noktada “Tastyic1 annelik sonucu dogan ¢ocuk ile Tiirk vatandasi kadin veya erkek arasinda soybagi kuruldugunda ¢ocuk
Tirk vatandaghgini kazanir.” geklinde bir hitkmiin TVK m. 7’ye son fikra olarak eklenmesi degerlendirilebilir.
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konuyu ele alis bi¢imi ya da toplumsal, dini ve ahlaki hassasiyetler yerine ATHM’in
¢ocugun iistiin yararmi devletlerin menfaatinin oniinde tutan yaklasimi esas alinmal;
miistakbel ebeveynlerden en az birinin iireme hiicresinin kullanilmis olmasi, tastyici
annenin Ureme hiicresinin kullanilmamis olmasi ile tiim siirece ve siire¢ sonucunda
dogan ¢ocugun miistakbel ebeveynlere teslimine iliskin yazili rizasinin bulunmasi gibi
hususlar g6z 6niinde bulundurulmalidir.

Diger taraftan, MOHUK m. 16’ya yine ikinci fikra olarak asagidaki maddi
milletleraras1 6zel hukuk kuralinin eklenmesi de degerlendirilebilir:

Tastyict annenin tireme hiicresinin kullanilmadigi ve miistakbel ebeveynlerden en az birinin
ireme hiicresinin kullanildigi tastyici annelik uygulamasi sonucu dogan bir cocuk ile miistakbel
ebeveynler arasinda soybagi kurulur. Tasiyici annenin iireme hiicresi ile miistakbel babanin
ireme hiicresinin kullanilmis olmasi durumunda, miistakbel baba ile ¢ocuk arasinda soybagt
kurulur; diger miistakbel ebeveyn ile ¢ocuk arasindaki iligki evlat edinme hiikiimlerine tabidir.

Bu yontemin tercih edilmesi durumunda ise hem yabanc1 unsurlu tasiyici annelik
uygulamalarina 6zgii olarak Tiirk hukukundan ayrilarak ¢ocuk ile miistakbel ebeveynler
arasinda soybagini kurmak hem de MOHUK m. 5 kapsaminda s6z konusu olabilecek
kamu diizeni miidahalesini tamamen bertaraf etmek miimkiin hale gelebilecektir.

Sonug¢

Yardimci tireme tekniklerinin kaydettigi gelisme ve farklilasma sonucu, giiniimiizde
anne ve baba kavramlarina yiiklenen anlamlar da degismis; daha dogru bir ifadeyle
anne ve baba kavramlari da ¢esitlenmistir. Cinsel birlesme sonucu meydana gelen
¢ocugun biyolojik annesi ile genetik annesi ayni kadinken, suni déllenme sonucu
meydana gelen ¢ocuklarda dnce bunlar ayrilmis, tasiyict annelik miiessesesinin
ortaya ¢ikmasiyla da bunlar yaninda tasiyici anneden de bahsedilir olmustur. Anne
kavramindaki bu degisim, dogal olarak baba kavramina da yansimis, sperm bagiginin
da isin i¢ine girmesiyle baba kavrami da cesitlenmistir. Ne var ki, konuyla ilgili
hukuki diizenlemeler, tip alaninda yasanan gelismelerle paralellik gostermediginden
ozellikle tasiyici annelik yontemiyle ilgili bir¢ok hukuki sorun giindeme gelmekte,
yabancilik unsurunun séz konusu oldugu durumlarda bu sorunlar derinlesmektedir.
Bu sorunlara ragmen, basta infertilite oranindaki artis olmak tizere cesitli sebeplerle
tastyict annelik sonucu dogan ¢ocuklarin sayisinin arttigi da bir gergektir. Zaten
bu nedenle, hukuk diizenleri arasindaki keskin farkliliklarin yol agtig1 sorunlar,
AIHM Kkararlarina daha ¢ok konu olmaya baslamis ve bu alandaki milletlerarasi dzel
hukuk problemlerinin karmasikligin1 kabul eden Lahey Milletleraras1 Ozel Hukuk
Konferansi da milletlerarasi bir enstriimanin hazirlanmasi dogrultusunda ¢aligmalarin
yogunlastirmistir. Hem AIHM kararlar1 hem de Lahey Konferansinin ¢aligmalari, en
acil ¢ozlim bekleyen sorunun ¢ocugun soybagi meselesi oldugunu ortaya koymaktadir.

248



Kayali / Milletlerarasi Tastyici Annelik Sonucu Dogan Cocugun Soybagina Uygulanacak Hukuk

Hukukumuzda tasiyic1 anneligin yasaklanmis olmasi, Tiirk vatandasi ¢iftlerin bagka
iilkelerde bu yola bagvurmalarini engellemediginden milletleraras: tastyict annelikten
kaynakli problemlerin er ya da geg ililkemizde de giindeme gelecegini 6ngdrmek
mimkiindiir. Bu yontemle diinyaya gelmis bir ¢cocugun soybagina uygulanacak
hukukun MOHUK m. 16 gergevesinde belirlenmesi gerekecektir. Ancak, annenin
her zaman belli oldugu yaklagimini yansitan s6z konusu hiikmiin, tasiyici annelik
sonucu dogan ¢ocugun {istiin yararini korumaya ne kadar hizmet edebilecegi son derece
muglaktir. Zira yumurtanin doguran kadina, yumurtay1 délleyen spermin de doguran
kadinin esine ait oldugu varsayimiyla diizenlenen madde, miistakbel ebeveynler ile
¢ocuk arasinda soybaginin kurulmasini saglayabilecek bir yapida degildir. Bu sonuca
ulasabilmek i¢in, tagiyici annenin mi yoksa miistakbel annenin mi ¢ocugun annesi
kabul edilecegine yonelik bir degerlendirme yapilirken ister /ex fori vasiflandirma ister
bagimsiz vasiflandirma tercih edilsin, kamu diizeni miidahalesine maruz kalmaksizin
cocuk ile miistakbel anne arasinda soybaginin kurulup kurulamayacag: siiphelidir.
Benzer durum miistakbel baba i¢in de s6z konusudur. Lahey Konferansinin konuyla
ilgili galigmalarinin nihai ve uygulanabilir hale gelmesi ise zaman alacaktir. Dolayisiyla,
cocuk ile miistakbel ebeveynler arasinda soybaginin kurulmasinin engellenmesinin
AIHS m. 8’in ihlali ile sonuglanabilecegi dikkate alindiginda, milletleraras: tasiyici
annelikten kaynakli soybagi meselesinin MOHUK m. 16’ya eklenecek bir fikra ile
¢ozililmesinin uygun olacag1 degerlendirilmektedir.
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Lack of Effective Control on Killer Acquisitions in the Big Tech
Market under EU Framework: Rethinking of EUMR Rules?

Big Tech Marketlerdeki Oldiiriicii Devralmalarda Yetersiz Denetim: AB Birlesme & Devralma
Tuziiginiin Yeniden Degerlendirilmesi

Ahmet Selim Kizilay

Abstract

Antitrust enforcement comprises a wide body of rules to control undertakings operating in specific markets. This
study examines whether any rethinking of the EU Merger Regulation rules is required to capture transactions escaping
antitrust scrutiny, also referred to as “killer acquisitions” where large incumbents buy out innovative start-ups with the
principal incentive to pre-empt competition restraint in the future. Existing measures aim to exercise a sort of control for
acquisitions that fly under the antitrust radar and fall short of addressing and preventing “killer” intentions occurring in
specific product and service markets. It will further call for reform on the approach that competition authorities take while
reviewing merger filings to adjust the tools for a better fit to scrutinize such killing strategies which would potentially
result in harmful effects to the innovative market structure and eventually to consumer welfare. With the new generation
of products in the digital markets, the traditional rules of competition law might fall short of effective solutions. Once
given the theoretical background and the measures adopted at the Member State level and recent calls for strengthening
competition law tools at the EU level, we aim to demonstrate the inadequacy of the existing rules to address the need
for closer scrutiny over the tech giants, i.e., the GAFAM five, and we suggest adapted tools to ensure fair competition.

Keywords
Killer acquisitions, big tech, mergers & acquisitions, European Union Merger Regulation (EUMR)

Oz

Rekabet hukuku belirli pazarlarda faaliyet gosteren tesebbusleri kontrol etmeye yonelik genis bir kurallar buttiininden olusur.
Bu galisma rekabet denetiminden kagirilan ve ayni zamanda “6ldirticti devralmalar” olarak bilinen, biiyik isletmelerin yenilikgi
girisimleri (start-up) sadece pazar digi birakmayi ve bilhassa gelecekteki bir rekabeti 6n almayi amaglayan devralma hareketlerini
kontrol altina almak adina AB Birlesme-Devralma Tuzigl kurallarinin yeniden dustnilmesinin gerekli olup olmadigini
tartismaktadir. Rekabet denetimi radarinin altinda kalan ve belirli mal ve hizmet sektorlerinde olusturulan bu “6ldurici”
nitelikteki devralmalar ile bunlarin 6nlenmesine karsi mevcut diizenlemeler yetersiz kalmaktadir. Calisma ayni zamanda yenilikgi
pazar ortami yapisina ve nihayet tiiketicilerin refahi tizerinde muhtemel zararli etkilere yol agabilecek bu 6ldiriict stratejilere
karsi yerel rekabet otoritelerince birlesme-devralma izinlerinin degerlendirilmesinde kullanilabilecek yeni yéntemlere isaret
edecektir. Dijital pazarlardaki yeni nesil Grlinler karsisinda geleneksel kurallar etkin ¢ézlimlerin gerisinde kalabilir. Teorik arka
plan, AB tiye devletler diizeyinde alinan 6nlemler ve son donemde rekabet hukuku araglarinin giiglendirilmesi yontindeki AB
duizeyindeki gagrilara yer verildikten sonra halihazirdaki mevzuatin teknoloji devleri, 6rnegin GAFAM beslisi, tizerinde yakindan
bir takibin ne denli eksik kaldigi gosterilecek ve adil bir rekabet ortami igin 6nerilerde bulunulacaktir.
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I. Introduction

The concept of killer acquisitions comprises the acquisition of nascent competitors
that is likely to threaten the market position and profitability of the dominant player
in the future and pre-emption of future competition. Our study will elaborate on
the outcomes of such acquisitions, dive into the legal toolbox suggested to prevent
anticompetitive conduct while at the same time focus mostly on acquisitions of start-
ups by large incumbents which are trying to kill the competitive gameplay and pre-
empt future threats for the incumbents’ market position. Therefore, our main focus
will be on mergers escaping the merger control and notification requirements due to
the lack of necessary thresholds that should be met at the EU level.

To that extent, we deem it proper to introduce and distinguish other concerns and
outcomes along with the killer acquisitions, as they also appear to be a threat to
consumer welfare. Mainly, when small start-ups are bought by digital key players, this
might lead to the strengthening of the dominant power of acquirors, and consumers
will eventually be unable to switch to other products since the market incumbents are
so strong, and finally, entry into the market will become more difficult.

9, ¢

Silicon Valley’s “if you can’t beat them, buy them” approach is usually the simplistic
explanation of the M&A activity of the big players in the market. If we are to take the
issue seriously, one needs to opt for alternative remedies to ensure an effective control
for such mergers potentially risking future competition and innovation in the market.

I1. Killer Acquisitions in Big Tech Industry
A. Concept of Killer Acquisition

1. Origins and Assessment

Economic development throughout the end of the 20" and the beginning of the 21+
century has seen the rise of innovative technologies with increased user networks that
one would unlikely expect on such a fast-moving scale. This latter has led companies
to attract more people with new business methods and, unlike what has been taught,
competition between the online platforms has not led to balanced market players;
instead, several big players, also called gatekeepers, have emerged.!

In this environment, competition law has been at the “epicentre of this re-evaluation
process”.? Many competition authorities in the world seek for tools intended to

1 Yves-Alenxandre de Montjoye, Heike Schwitzer and Jacques Crémer, ‘Competition in the Era of Digitisation” (2019) <https://
op.europa.eu/en/publication-detail/-/publication/21dc175¢-7b76-11e9-9f05-01aa75ed7 1al#> accessed 1 December 2020,
20.

2 Kris Van Hove, ‘Revising the Competition Law Rulebook for Digital Markets in Europe: A Delicate Balancing Act’
(Competition Policy International, 11 October 2020) accessed 10 December 2019.
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provide an enforced and better antitrust scrutiny in an effective manner to reduce
the anticompetitive effects caused by these online platforms, i.e., the gatekeepers.
Several denominations are used to address and categorize the players in this big

3, enterprises with

tech market, such as platforms with a “strategic market status
“bottleneck power™ or simply “structuring digital platforms™ (plateformes numériques
structurantes).® Clearly, in terms of consistency and uniformity, there is a common
approach to address them as incumbent firms. Whatever the denomination would
be, our analysis has its core focus relying on mainly five tech giants shortly called the

“GAFAM” (Google, Amazon, Facebook, Apple & Microsoft).

In the beginning, the term killer acquisitions was first brought into the literature in
a working paper by Cunningham, Ederer and Ma, who analyzed the anticompetitive
mergers in the pharmaceutical sector and used the term to define those acquisitions of
innovative start-ups by incumbent firms to pre-empt future competition by eliminating
the potential of competing products.” Accordingly, the sole and only way to classify
the acquisitions of a nascent competitor as “killer” would be those of innovative
start-ups with overlapping products, acquired by the incumbent.® There can be indeed
divergent scenarios of whether such a takeover would likely result in the distortion of
competition in the market. Yet, prima facie, one may think about the business strategy
to shut down the innovative production post-merger to eliminate potential competitors
in the market or terminate the R&D because the incumbent firms deemed to have their
own product developed instead of developing the acquired product that overlaps with
the existing R&D or a substitutable product already in the market.

On the other hand, Argentesi and others elaborate on the mergers having
anticompetitive effects on development based on two ways.’ First, the incumbent firm
acquires an actual or potential competitor that directly result in reduced competition, or
secondly, through an indirect way where the incumbent acquires a nascent competitor
in which the latter provides some complementary product that may willingly appear
as a potential threat to the current market power of the former.'

Coming back to the first samples of this popular concept that were dealt with in

3 Jason Furman and others, ‘Unlocking Digital Competition’ (2019) <https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/785547/unlocking_digital competition_furman_review_web.pdf> accessed
15 December 2020.

4 Stigler Committee, ‘Digital Platforms: Final Report’ (2019) <https://www.chicagobooth.edu/research/stigler/news-and-
media/committee-on-digital-platforms-final-report> accessed 28 December 2020.

5 Autorité de la concurrence, ‘Contribution de I’ Autorité de La Concurrence Au Débat Sur La Politique de Concurrence et Les
Enjeux Numériques’ (2019) <https://www.autoritedelaconcurrence.fi/sites/default/files/2020-02/2020.02.28 contribution
adlc_enjeux_num.pdf> accessed 27 February 2021.

Damien Geradin, “What is a digital gatekeeper’ (The Platform Law Blog, 5 October 2020) accessed 27 February 2021.
Colleen Cunningham, Florian Ederer and Song Ma, ‘Killer Acquisitions’ (2020) 129(3) Journal of Political Economy, 649.
ibid 16.

Elena Argentesi and others, ‘Merger Policy in Digital Markets: An Ex-Post Assessment’ 7985 Cesifo Working Papers 1, 2.
10 ibid.

O 0 9
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the pharmaceutical industry, Cunningham and others demonstrate basically that “a
combination of choice” is an effective element to assess what kind of anticompetitive
conduct might result in the post-merger of a nascent competitor or say innovative
start-up. They observe that incumbent firms with overlapping drug projects in the
pharmaceutical industry are more likely to discontinue R&D projects post-merger,
and they came up with statistical data in that regard."!

Particular importance in this subject matter resides in the question on how to ensure
an effective antitrust scrutiny for the abovementioned acquisitions which might escape
the merger control regime under the relevant framework. Our study will lean mostly
towards the EU framework which relies on Merger Regulation No 139/2004 on
the control of concentrations between undertakings.'? Yet, some comparisons will
necessarily be made with the US in terms of the current debates regarding the antitrust
scrutiny on GAFAM players.

The famous Silicon Valley approach known as “if you can 't beat them, buy them”
discomforts several antitrust authorities throughout the world. Eventually, this approach
leads to a rise of new landmarks and debates forcing antitrust authorities to develop
a toolbox with a better fit for better scrutiny. In the EU for instance, the European
Commission came up with quite a recent study called Report on Competition in the
Era of Digitalization. Meanwhile, several national authorities also published a number
of detailed reports focused on competition law and digitalization, such as the Furman'?
& Lear Report'* of which the UK is the first example. We can observe similar trends
worldwide, for instance, the Digital Platform Inquiry Report'® in Australia, the Stigler
Report'® in the US and many others from other international organizations, e.g., the
OECD, or research centers.

Nevertheless, one should also point out the potential efficiency that could be
achieved through the incumbent firm digesting smaller start-ups. Truly, tech companies
can be a better fit for integrating innovative technologies into their system in order
to develop a variety of improved products and offer consumers better quality with
increased user experience. They are likely more eager to gather human capital that

11 Cunningham, Ederer and Ma (n 7) 21.

12 Council Regulation (EC) 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC
Merger Regulation) [2004] OJ LO8S.

13 Furman and others (n 3).

14 Lear, ‘Ex-Post Assessment of Merger Control Decisions in Digital Market” (2019) <https://assets.publishing.service.gov.
uk/government/uploads/system/uploads/attachment_data/file/803576/CMA _past_digital mergers GOV.UK_version.pdf>
accessed 15 December 2020.

15 Australian Competition & Consumer Commission, ‘Digital Platform Inquiry Report” (2019) <https://www.accc.gov.au/
publications/digital-platforms-inquiry-final-report> accessed 28 December 2020.

16  Stigler Committee (n 4).
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would be used in different projects, a phenomenon mostly referred to as acqui-hiring.!”
These companies, hence, have a greater motivation to deploy the human resource
in their project development and the acquisition of smaller start-ups may serve to
gather talented people into the same working environment. However, it is not clear
on these separate occasions in which way they would prefer when entering into the
acquisition; either to bury the innovative competitors'® or instead contribute further
into the development process.

A few last words before moving on to the next sections can be said as to why we
treat tech firms separately, or why trying to define a distinctive scope has in fact two
basic reasons. Firstly, the current competition in relevant markets of GAFAM would
barely allow small-nascent competitors to enter into the market, while the competition
in the market is a rather insignificant competition for the market, due the barriers to
entry.'” The main difficulty is caused by the mere fact that actual competitors appear
to be a threat on competition rather than entry of smaller enterprises®, a dilemma
explained by “innovative start-up disrupts current business of existing incumbents.”
From the economic theory point of view, competition for the market can generate cost
reduction and efficiency for the market itself. Yet, reduced innovation along with a
high level of barriers to entry potentially lead to strengthened monopoly power in place
seized by the so-called big players. To put it otherwise, it is argued that competition for
the market will often increase the outcomes that a monopoly can generate®!, whereas
it is worth highlighting how long such efficiencies transferred to consumers might
carry on or even whether it stands in favor of innovations in the market. Considering
the fast-moving market structure in technology markets?, the incentive to acquire a
nascent competitor is a much more appealing strategy to preserve one’s own market
power. This is what seems problematic.

Truly, one will barely make sure that the final product developed by a monopolist
would be the best all-time product among others?, on the contrary, there could always
be an alternative that might be better. We believe and argue that giving credibility to
innovation should in all circumstances be left open, in which the latter will guarantee
a continued development of innovative technologies, if not only, then through an

17  Amy C Madl, ‘Killing Innovation? Antitrust Implications of Killer Acquisitions’ (2020) 38 Yale Journal of Regulation
Bulletin 28, 51; see also Axel Gautier and Joe Lamesch, ‘Mergers in the Digital Economy’ (2020) CESifo Working Paper
8056, <https://linkinghub.elsevier.com/retrieve/pii/S0167624520301347> accessed 9 February 2021 2.

18 ibid.
19  Oliver Latham, Isabel Tecu and Nitika Bagaria, ‘Beyond Killer Acquisitions: Are There More Common Potential Competition
Issues in Tech Deals and How Can These Be Assessed?’ (2020) 2(2) Antitrust Chronicle 26, 28.

20 PA Geroski, ‘Competition in Markets and Competition for Markets’ (2003) 3(3) Journal of Industry, Competition and Trade
151, 151.

21 Kevin Bryan and Erik Hovenkamp, ‘Startup Acquisitions, Error Costs, And Antitrust Policy’ (2020) 87(2) University of
Chicago Law Review 331, 331.

22 Kristen C Limarzi and Harry RS Philips, ““Killer Acquisitions,” Big Tech, and Section 2: A Solution in Search of a Problem’
(2020) 2(2) Antitrust Chronicle 7, 9.

23 Geroski (n 20) 160.

257



Public and Private International Law Bulletin

improved level of competition allowing smaller businesses to challenge the current
variety of products. This particular concern has historically been at the epicenter of
change in antitrust policies on new economies, say high technology markets*.

Secondly, another fundamental reason to treat and put tech firms under close
observation is that innovative but rather smaller start-ups being acquired can have
their products offered to the market discontinued, and the final effects of the merger
policy might lead to irrevocable outcomes to the detriment of consumers, as the killing
strategy may “distort the rate and direction of innovation” at the expense of a reduced
welfare for society.” In view of valuable developments in the tech industry, it should
be noted that a significant part of contributions into innovation is generated by start-
ups.?® Without prejudice to an adoption and enforcement of antitrust rules that might
reach an excessive interference to the proper functioning of a liberal market economy,
merger policies should be reviewed in the sense that smaller businesses would be able
to hold on for the sake of innovations.

2. Pre-emption of Future Competition

The killing intention for large incumbents starts with a strategy to diminish the
contestability of their market power, and thus, limiting the entry as much as possible.”’
Where the deterrence strategy seems not to be working, an alternative is to buy out
and shut down the R&D projects of the target firms, thus, enabling them to pre-empt
future competitive constraints.*®

This issue led us, however, to confront the following dilemma: overcontrol exercised
on the market might develop to the detriment of free market economies, without
letting the invisible hand of the market settle the “product and price” freely in the
market. Moreover, any entrepreneur would likely sell the new product that it has
developed to bigger players, to gain some profits as return to the investment that they
made.” Therefore, the more restrictive the potential exit is, the more disincentivized
the inventors would likely be to invest in research and development; as a result, the
start-ups “may not have the same incentives to innovate in the first place”.*

As an initial matter, the potential to innovate a new product and ultimately sell it
off is a key driver of innovation which appears to be a classic lifecycle for certain

24  David S Evans and Richard Schmalensee, ‘Some Economic Aspects of Antitrust Analysis In Dynamically Competitive
Industries’ (2001) 8268 NBER Working Paper Series, 2.

25 Latham, Tecu and Bagaria (n 19) 28.
26 Bryan and Hovenkamp (n 21) 337.

27 ibid.

28 Cunningham, Ederer and Ma (n 7) 38.

29 Jacqueline Grise, David Burns and Elizabeth Giordano, ‘The No Kill Zone: The Other Side of Pharma Acquisitions’ 2020
2(2) Antitrust Chronicle 19, 21; see also Cunningham, Ederer and Ma (n 7) 50-51.

30 ibid.
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industries like biopharma where the founders of undertakings and investors expend
substantial time, money and effort developing new products. Without the potential for a
successful exit through a sale or a license, investors may not have the same incentives
to infuse money into development, thereby, companies and founders may not have
the same incentives to innovate in the first place.! Analysts share this view as well.*

Several different configurations can exist: acquire to pre-empt the future competition
pressure or acquire to reinforce its market position in the same (or adjacent) market.*
It is therefore not limited to pre-emption only. Hence, some argue that the essential
motivation among GAFAM is to acquire innovative assets together with the intention
to increase market power.** Today, such kind of acquisition policies, also called by
certain authorities as “consolidating or encompassing”, are not being controlled to
great extent.*

3. First Cases Involving the Pharma Industry

As previously mentioned, the concept originally relates back to the pharmaceutical
industry, with the first cases involving the pharma giants. One of the characteristics in
this sector is the innovation efforts that are much higher in cost, depending on costly
R&D projects in particular. As an illustration, the acquisition of Synacthen by Questcor
alerted the FTC on the grounds that the acquisition in place was targeted on a nascent
player challenging the monopoly.*®* Moreover, thinking about inevitable side factors,
like IP rights in the pharmaceutical sector, companies may attempt to acquire the
smaller competitors to prevent “cannibalization of its own product” due to overlapping
of the drugs offered, and eventually, to protect profitability.*’

Some other possible ways for an incumbent pharma firm to subsequently terminate
a project that overlaps would be the intra-project selection and class-based drug
problem.* The first scenario involves an acquirer being found to choose a more
prospective product among its own/already developed drug and the acquired product.
Based on scientific analysis, the firm will likely try to opt for a more prospective
project in drug research so as to catry on its R&D activities with the selected one, and
totally abandon the second product. As to the second, more access to data for therapy
and potential side effects of drugs facilitate opting for abandoning the development

31 ibid - see also Cunningham, Ederer and Ma (n 7) 50-51.

32 Gordon M. Phillips & Alexei Zhdanov, ‘R&D and The Incentives from Merger and Acquisition Activity, National Bureau
of Economic Research’ (2012) Working Paper 18346 <https://www.nber.org/papers/w18346.pdf> accessed 29 December
2020.

33 Autorité de la concurrence (n 5) 10.

34 Axel Gautier and Joe Lamesch (n 17) 27.

35 Autorité de la concurrence (n 5) 10.

36 Federal Trade Commission (FTC) and others v. Mallinckrodt Ard Inc. (Questcor Pharmaceuiticals) (2017) 1:17-cv-00120.
37 Madl (n 17) 30-31.

38 ibid 35.
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of either product. To put it otherwise, post-acquisition, the firm would have a larger
database in terms of scientific outputs for activity ratio of other products together with
and compared to already existing one(s).

Distinctively to characteristics for the pharma industry, innovation in the digital
world is much more different. An innovative product in digital markets, namely in
the big tech industry, will concentrate around new facilities and features, and bring
them into a new platform with a never-ending phase of development but in constant
evolution.*” One can also think that the place for IP rights is somewhat less important
while the benefits would generally be granted to those who will be the “first to the
market”. %

Furthermore, contrary to the pharma industry, innovation theories of harm in digital
markets does not necessarily lead to the discontinuation of the acquired product.
Instead, the acquiring firm would likely use a new product with its own brand name
and incorporate it under its own network, particularly when the “product’s value is
based on its users”.*! This will also be one of the reasons why killer acquisitions in the
tech sector raise more ambiguity for the analysis to observe whether the transaction
is likely to distort competition and innovation in the market.

B. Concerns about Consolidation in the Market

1. Measuring the Effects of Killer Acquisitions

Generally speaking, any merger that would “significantly impede effective
competition” (SIEC) is seen as incompatible under the EU merger regime.** The
problem with the incumbent firms acquiring the smaller relates also to the difficulty
for users to switch to alternative products. They are positioned in a manner difficult
to dislodge even when the users would be provided an entirely facilitated system to
transfer their data to another system.** The competition lawyers are highly concerned
with the inability of users to switch-away to alternative platforms. It is thus likely
for large incumbents in the digital markets to have “strong incentives to engage in
anticompetitive behaviour.”** For this reason, we would like to start from the very
basics before moving into the hot topics in this area.
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a. Plausible Theories of Harm

There can be divergent categories of harmful effects resulting from mergers and
acquisitions related to antitrust scrutiny, for instance, consumer theories of harm, loss
of potential competitor theories of harm, and so forth. Broadly speaking, every single
category basically relates and tries to find evidence of why a certain behavior causes
damage to competition.

Since our subject mostly concentrates on the potential threat to innovativeness
of the market, one can think about the structure where the loss of innovation shall
be first considered as a plausible theory of harm. It is hence made the ground by the
European Commission while opposing to the merger of firms in certain industries, like
pharma (Dow/Dupont Case*). The technological improvements with newly developed
products can break through the existing market, leading to change in the technological
paradigm. Thus, with the more recent approach taken by the European Commission
further to merger review given in Dow/Dupont filing, innovation theories of harm are
further considered in merger cases. Yet, there seems to be no clear distinction made by
the Commission on where to draw the line between innovation theories of harm and the
ones related to potential competition concerns.*® It should be noted that regarding the
loss of a potential competitor, the Commission has addressed the question in merger
filings, such as the one in Google/DoubleClick, and concluded that a sufficient number
of other competitors that could maintain sufficient competitive pressure would likely
remove the concerns associated to post-merger effects.*’

From the legal point of view, some suggest that the loss of a potential competitor
as a result of the acquisition of an entity being a nascent competitor to the acquiring
party should be taken into account as a form of nascent firm theory of harm.*® Hence, a
killer acquisition will likely cause the loss of an innovative product as well as the loss
of a potential competitor, therefore, combining both nascent and innovative theories
of harm. On the other hand, some others suggest that the killer intention in mergers
and acquisitions encompass the loss of potential competitors but also causes threat to
products that will be killed post-merger, whereas, loss of potential competitor theories
of harm will rather be limited to the disappearance of an entity but not the product
itself.®
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b. Conglomerate Effects

One particular aspect in merger filings is to determine market positions of the
parties to merger. Typically, non-horizontal mergers would be unlikely to raise
anticompetitive concerns while the horizontal mergers have more potential to distort
effective competition, reducing the benefits that could be transferred to consumers
absent the merger. This view is also confirmed by the European Commission when we
read the Non-Horizontal Merger Guidelines.* It should be noted that conglomerate
mergers are at stake where it is difficult to conclude where the parties are either in
horizontal or non-horizontal relationships.

Given the characteristics of big tech markets, one would barely intend to compete
with large incumbents already existing in the market although elements for potential
competition remain to be significant. We believe that most of the uncertainties appear
between the mergers of companies under the conglomerate market position. Otherwise,
authorities may -if not always- easily detect and make the analysis for potential
restriction that the merger might cause in the relevant market. On many occasions, the
European Commission had no difficulty assessing the number of competing entities,
market shares and other elements in merger filing and came up with precisions whether
to clear or block the merger. Google/DoubleClick was a clear example where it held
among two potential competitors that there will be many other competitors capable
to make a pressure on the merged entity.’!

So, the particular attention, in our view, should be focused on conglomerate effects
in strict correlation with the incumbent’s ability to leverage market power into adjacent
markets. Some findings suggest that M&A activity carried out by the GAFAM five
seems not to lead to an increased global competition infer se, and we are unable to
show clear evidence to conclude that killer acquisitions are “widespread”.> Yet, this is
exactly the point we are trying to explain; that one must always opt for the worst-case
scenario meaning that the anticompetitive effects may unlikely be recompensated once
the merger is cleared. Therefore, it is worth addressing effective remedies and potential
solutions to detrimental transactions that occur in big tech M&As due to uncertainties.

c. Leveraging Market Power

In relation with the conglomerate effects of a merger, we need to add that one of the
primary concerns in this context will be the foreclosure of the market. Post-merger, the
entity may be able and have incentive to leverage its market power from one market
to another by means of different practices such as tying or bundling. Although we lack
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an exact definition of what amounts to leveraging, the European Commission suggests
that the term implies the ability to increase the sales of a product in one market (tied
or bundled market) by virtue of the strong market position of the product to which it
is tied or bundled.

The incumbent firm finds itself at an advantage to use this strong market position
in pre-emptive buyouts, which is also called “to entry for buyout” in the economic
literature.> It should be noted that it is a common approach in start-up businesses to
primarily gain and attract consumer attention instead of profitability in the business or
reaching bigger monetary turnover. The Facebook/WhatsApp merger, for instance, raised
the concern of the European Commission on the grounds that Facebook might be able
to dispose of the users’ data in WhatsApp in order to obtain money by selling the data
to targeted advertisements, thus strengthening its position in the advertisement market.>
It was only then cleared by the Commission after having convinced them that there
will still be a sufficient number of alternative advertisement providers in competition
with Facebook.’* Nowadays, the tech giant is facing new investigations after having
announced its updates with a reviewed privacy policy that will be used in the messaging
application raising new debates under the interplay between competition law and GDPR,
which the issue will, however, not be dealt in more detail within the scope of this study.

d. Effects on Innovation

In the course of its development, antitrust law has accepted new forms as to the
theories of harm in the assessment of the restriction of competition. Loss of innovation
was hence included and added to list, preventing anticompetitive practices when
the conduct of parties or concentrations would likely affect innovativeness in the
market. Further light should be shed on the effect on innovation with a key economic
factor: cannibalization.’” The closer the competition is, the higher the degree of
cannibalization. There exist opposing views on the typology of the market that would
more likely allow a broader field for innovation, either highly concentrated markets or
less concentrated markets.*® It should be noted that cannibalization occurs where the
products offered by distinct entities pre-merger would likely increase the incentive to
innovate and conduct more R&D activities so that the products brought into the market
could compete with each other. However, profitability achieved from both products
will decrease due to the cannibalization effect post-merger, therefore cutting down
incentives to innovate as well.
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When we observe the strategy in the M&A activity of the GAFAM five, we may
find several targeted firms whose products are discontinued by the incumbent post-
merger.”> We should understand discontinuation in any form where the product offered
by the merged/acquired entity is taken out of the market, switched with the incumbent’s
substitutable product, or no longer supplied, nor upgraded. Gautier and Lamesch
observe that in 60% of the acquisitions carried out by GAFAM, the acquired products
were discontinued while only in 27% of the cases the acquired brand name remained.*

A dilemma with the effect on innovation has its pros as well. Generally, start-ups may
lack the necessary resources to develop their products due to several reasons including,
but not limited to, the popularity of the brand (in conjunction with network effects),
insufficiency of funds, and lack of an effective business strategy and team. While
the acquisition of small innovations by incumbents seems to benefit the investment
required for innovations, we can still claim that radical innovations remain limited if
the start-ups succeed in developing blasting and game-changer innovation that will
devastate the product demand. Cabral suggests that start-ups have less incentive to
invest in radical innovations but are more likely to develop incremental innovation
and, as such, they will have more value if transferred to a dominant firm, as a result
of a merger.®!

2. Efficiencies Outweighing Anticompetitive Effects

In the absence of efficiencies, the merger of two firms with potential competitive
restraints will likely be seen as a problematic concentration, and depending on the
relevant market may even seem like a threat to overall competition in the market. Yet
it could be argued that the post-merger period will allow greater innovation and/or
benefit to consumers that the merged entity could never achieve without the merging
party’s market power and structure being affected. It is certain, on the other hand, that
authorities may allow mergers where any constraint seems likely to occur post-merger,
which is to say without necessarily proving, for the merging party, that the acquisition
will result in greater innovation or benefit to consumers.

To give an example, we may look at the acquisition of Waze, a navigation application
bought by the tech giant Google which the UK Competition and Market Authority
(CMA) cleared on 11 November 2013. Two theories of harm were considered relevant.
First, whether the incentive to innovate could be reduced as a result of the acquisition,
and second whether Waze may potentially become a “disruptive force” in the market
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over the long term.®? The UK authority answered the first issue by taking into account
existing competing entities and has not seen any restriction of competition resulting
from the acquisition. With regards to potential competition pressure that Waze might
emerge to in the future, it is avoided to rely solely on hypothetical findings and no
competitive concerns were found due to the uncertainty of the alleged potential.® It
is clearly understood that assessment of evidence to potential competition and loss of
potential competitor as a theory of harm is interpreted narrowly although Waze could
be deemed as a promising mobile application.

Acquisitions raise, however, concerns among the competition authorities in certain
situations and therefore alert the authorities not to clear or allow the transaction to
proceed unless shown further efficiencies that could be achieved through the merger.
In digital markets, for instance, incumbent firms may acquire not only new entrants
to prevent them from emerging but also redeploy the facilities within their structure,
such as the use of talented people/employees, customer networks, or new technologies.®
Hence if its market inputs are costly, acquiring a new entrant can be an efficient and
a less costly way to obtain such inputs.® So, the following measuring elements are
mostly relied on: whether any greater innovation (1) can be potentially transposed to
consumers (2), or not.

II1. Deficiencies of the Existing Rules & Filling the Gap under the
Current Framework

A. EUMR: Lack of Effective Control?

1. Monetary Threshold Difficulty

The EU merger control regime is primarily based on the community dimension
aspect, below which Member States will have their own jurisdiction and rules
applicable at the domestic level. The community dimension, on the other hand, relies
on the monetary turnover of the merging firms, or to be more precise those involved
in concentration which the latter might appear in 3 different forms: acquisition of
undertaking, merger, and full function joint-venture created on a lasting basis.

Two alternatives may appear with the community dimension. First, the scenario
involves parties to transaction with a combined worldwide turnover of over € 5,000
million and the EU-wide turnover for each of at least two of the firms of over € 250
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million. If these thresholders are not met, one may also consider a second alternative
that requires parties to have a worldwide turnover of over € 2,500 million and a
combined turnover all together of over € 100 million in each of at least three Member
States and lastly, a turnover of over € 25 million for each of at least two of the firms
in each of the three Member States included. In this scenario, at least two of the
firms involved shall have an EU-wide turnover of more than € 100 million.® It is
provided that parties may seek to escape the clause where they achieve more than two
thirds of each of their EU-wide turnovers within the one and the same Member State.
Approximately 300 merger filings are typically notified to the European Commission
annually.®’

The difficulty with monetary thresholds lies in transactions with smaller start-ups
lacking the necessary capitalization for thresholds to trigger the EU merger control.
The idea behind this suggests that not all transactions for companies with small market
shares and/or monetary turnover should be considered anticompetitive, and the latter
might only have a minor impact on the market post-transaction. We consider, however,
that large incumbents, such as big tech companies by acquiring smaller start-ups,
should still be subjected to merger control since almost every start-up with a promising
product focuses merely on establishing and growing a customer base for themselves
instead of the growth of monetary turnovers or their profits.®® For this specific reason,
the acquisition of Instagram was not reviewed by the European Commission, nor was
WhatsApp except that a referral by the Member States had been used.®” Moreover, we
not all referrals are made under the same reasoning, as the Member States may prefer
to refer the merger control to the European Commission without the turnovers usually
meeting thresholds at the EU level, or the concerned parties may request and seek
referral options through their notification originally addressed to a national authority.

With all threshold systems in mind, the question can be asked how certain
acquisitions of GAFAM are reviewed by the European Commission without meeting
the thresholds, including but not limited to Apple/Shazam (2018), Microsoft/LinkedIn
(2016), Facebook/WhatsApp (2014) and Google/Doubleclick (2008), which all were
approved by the latter. For instance, the review could not have been made for the
acquisition of Shazam by Apple if the Austrian competition authority, together with
other Member States’ authorities, hadn’t sought a referral mechanism under art.22(1)
of the EUMR.” The Facebook/WhatsApp merger, on the other hand, was a result of the
notifying parties themselves requesting a referral before the European Commission to
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review the merger filing, under art.4(5) of the EUMR, thus using a different mechanism
than the referral by the Member States themselves.”! The EUMR provides some means
that could potentially be used to keep up with these mergers to some extent. Yet,
compared to the total number of M&A activities held by GAFAM five, the mergers
or acquisitions reviewed by the Commission remain quite limited, and most of these
still escape antitrust scrutiny.”

2. Invisible Concentrations

Mostly, when we talk about outcomes of mergers and acquisitions regarding
anticompetitive restraints, the objective of antitrust scrutiny is to prevent concentrations
potentially resulting in restriction of competition in a relevant market. Many scholars
have conducted in-depth research on the total acquisitions of the GAFAM five,
classifying these devastating activities to take over promising enterprises eventually
to be incorporated into their business. To give a number, 299 acquisitions were carried
out together by Google, Amazon, and Facebook in the 2008-2018 period. Each of
them acquired, respectively, 168, 71, and 60 companies.” If we take the scope of
these transactions limited to EU-wide acquisitions, the number would likely reduce
by more or less half. Nevertheless, it seems more pragmatic to take a more general
approach, say global, as similar discussions are going on through other jurisdictions,
mainly in the US. Overall, M&A activity held by GAFAM remains significant, with
slight fluctuations; another 175 acquisitions were made in the 2015-2017 period by
all these big five.™

Another study on this issue found that only a small number of acquisitions, from
among a total of 409, made by GAFAM were related to the core business of these
incumbents.” Accordingly, it was found that only 33 acquisitions (equal to 8 percent
of the total) appear to be in the killer zone, or at least of nascent competitors, either the
ones in direct competition at the horizontal level or in a vertical structure with products
related to or substitutable to the incumbent’s own product or that it could be evolved
into likewise.”® Similarly, several scholars provide that only a few acquisitions seem
to be “killer””” and hence there is no presumption as to whether concentration causes
anticompetitive restraint. It is claimed that apart from the necessary analysis case by
case for each acquisition of this nature, there are rooms for features with this theory
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of harm” when the GAFAM five strengthen their market positions more and more,
leading to overconcentration within their relevant business world. For these reasons,
we witness the various additional measures and legislation taken by Member States
within the EU that we will mention in the subsequent section, national law backed
antitrust scrutiny to prevent the anticompetitive concentrations which are invisible to
the Commission at EU level.

B. Measures Proposed by the Member States

1. Cutting Down the Thresholds

Among many other options, one solution to police invisible concentrations is to
cut down the monetary thresholds under national jurisdiction, determining relatively
low thresholds of turnovers for both acquiring and acquired companies. It is accepted
that lowering the threshold will indeed give the ability to enforce more scrutiny on
mergers escaping the control.” The balance shall be maintained, however, between the
number of merger filings notified and the burden of review with more filings that the
authorities are going to deal with. It is further problematic with small start-ups with
lower annual turnovers, but which appear to be potential targets for large incumbents,
as they might end up with a takeover of high transaction value regardless of the
turnover. This is because such start-ups seem quite promising to large players, or -if
the case may be- a potential threat to their monopoly power. In this regard, reducing
the thresholds for obligatory notification is far from an adequate solution alone unless
it is used with other supportive mechanisms such as transaction value-based control
or ex-post control.

In that regard, the Commission’s Chief Competition Economist came up with the
following example: “If we are to use a net with finer mesh, we will catch more small
fishes that we lack necessary resources to deal with”.%° From this perspective, some
argue that completely removing the threshold criteria for the target (or at least lowering
it) while at the same time introducing for the acquirer an exclusive notification system
for digital firms, could be a solution to capturing escaped transactions.®! It looks
overcomplicated to subject operators to divide acquisitions according to relevant
markets and revenues by way of a differentiated turnover threshold system. Instead,
we would propose a separate classification of platforms for big tech firms, among
other proposals for solutions, as outlined below.
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2. Transaction-based Control

Since the threshold-based notification system may fail to entrust authorities making
effective antitrust scrutiny for invisible concentrations, certain Member States,
especially Austria and Germany taking the lead, introduced transaction-based control
similar to the US antitrust practice in this regard. The problem with only cutting down
thresholds for notifications at the EU level would not serve to bring a wide range of
merger control but would slow down the review procedure by increasing the workload
for the Commission to review filings and eventually lead to ineffectiveness in the
functioning of the market economy. On various occasions, the European Commission
has called for reform of the EUMR to introduce a mechanism akin to transaction-based
merger review, yet, the Commission’s view in this regard remains skeptical whether
it would be a proper solution.?? Accordingly, the concern for a transaction-based
control system implies legal uncertainty for the calculation and measuring of divergent
methodologies for transaction values used by companies.** Again, considering the
potential burden for merger filings in the case of a transaction-based notification
system, it may enhance the workload for reviews as well. The Commission’s view
in this respect persists in verifying the effectiveness of such implementation before
adding to its toolbox* and waiting for outcomes coming out of German and Austrian
practice first.

A transaction value threshold does not replace fundamentally the competitive
assessment or a solid theory of harm, but it might ensure that the focus of merger
control is shifted to takeovers of low-turnover unicorn firms in their infancy®. Yet,
German practice has shown to date that no anticompetitive transactions could be
identified that would otherwise (say absent the so-called transaction value test) escape
antitrust scrutiny®® and the Bundeskartellamt has so far not come across a critical case
notified based on the transaction value threshold.?” Similarly, we are unable to observe
more effective control in the Member States implying a “market shares” element to
impose mandatory notification for those exceeding certain market share thresholds,
as the case in Portugal, Spain, and the UK.

Our personal view to have a transaction-based (or value-based) notification
system appears not as an alternative but as a supportive apparatus that the European
Commission might consider bringing in and using against “escaped” mergers and
acquisitions to police these transactions that may potentially fall under the “killer
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zone”. First, the replacement of the thresholds system by an eventual “transaction
value-based” system implies certain ambiguities concerning the valuation of the
transaction due to the difficulty of setting precise valuation caused by the volatility
of exchange rates and stock prices.® Secondly, contrary to the existing regime of
notification transaction, value-based control has the deficiency of providing a relevant
legal nexus for the undertakings involved in the merger, meaning that it lacks evident
qualifications for the relevant geographical market where the merger will potentially
cause any concerns.®

Although we are unable to obtain full information on the global M&A transaction
values of big tech incumbents, it was provided that one-third of the acquisitions of
GAFA (excluding the “M”: Microsoft) in pertinent markets fall under the $50 million
transaction value.”® On the contrary, it shows on the other hand that quite a significant
number of acquisitions made by big tech players hit pretty high values and may still
fall below the antitrust radar due to the turnover-based control system without any
pertinency or connection to the transaction value of the acquisition. Therefore, we
deem it proper to suggest a transaction-based control could be added to the toolbox
as a supplementary apparatus as an efficient and predictable procedure in compliance
with legal certainty for operators as well. For the time being, EU competition experts
and the Commission’s policy have started considering them yet are waiting first to
see initial examples of implications introduced by Germany and some other Member
States with regards to transaction-based jurisdictional criterion.

3. Ex-post Control

Unlike other procedures for controls under competition law in general (say
prohibition of cartels or abuse of dominance), the merger control system relies on
ex-ante control on undertakings willing to merge, meaning that parties are obliged
to notify beforehand their transaction to the European Commission if the necessary
thresholds and criteria are met. In some jurisdictions, the US foremost, the authorities
are entitled to review mergers after the closing with or without any limitation of time
depending again on the jurisdiction concerned. The logic and feature of ex-ante control
provide legal certainty for both authorities and mostly for undertakings in the market
while the ex-post control allows a “rethinking” of specific transactions with more
accurate information available over time, yet it implies a significant cost for the market
players that could suffer through a reversal decision by ex-post merger control.”! The
pros and cons of ex-post control have been debated for a long time and indeed made
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the subject of several studies. The question arises also within the extent of the ex-post
review, whether to subject such control mechanisms to any time limitation. While the
US is the only jurisdiction without any statutory time limit, countries with ex-post
merger control impose specific time limitations for the intervention, for instance, four
months in the UK, and one year in Canada, Mexico, and Brazil.”> To catch acquisitions
restricting the competition post-term, French practice reviewed to bring in and amend
its current “concurrence” law further to proposals made by certain advisory bodies as
to alternative lowered turnover thresholds or transaction-based notification systems.”

Ultimately, ex-post control still seems less favorable to use even at a national level
due to the discouragement effect for the private sector to carry out major operations for
fear of possibility by relevant authorities to wind up their mergers after closing, even
should the ex-post review allow controlling by authorities (and thus cause uncertainty)
for a limited period.

4. Referrals Made by Member States

Another mechanism that should be noted here is the referral method through
national authorities of Member States to the European Commission, a procedure used
in several critical examples such as the acquisition of Shazam by Apple or the merger
of Facebook/WhatsApp. The former relates to the referral procedure under art.22(1)
-originally called the Dutch clause- concerning the national authorities’ discretionary
power to refer the filing to the EU in case of affectation of trade between the Member
States that might eventually restrict the competition at the EU level. The latter, on
the other hand, relates to the merging parties’ request for referral with the support of
relevant national authorities in case of mergers notifiable at least in three Member
States, say using the procedure set forth under art.4(5) of the EUMR. While several
mergers in the tech market ultimately were revied by the Commission pursuant to
EUMR referral mechanisms, discussion led the community to rethink the referral
mechanism with potential amendment to improve possibility by empowering the
Commission to review mergers even though they do not reach the national turnover
thresholds either.”* However, the ambiguity with the enforced referral mechanism
amended in EUMR seems to be complicated and needs some verifications.

Under the current structure of referrals, say art.4(5) and art.22(1) of the EUMR,
the scope of the review does not appear symmetric to normal merger filings at the
EU level. Put simply, in case of referrals for a merger made by the Member States
which might affect intra-trade, the EU Commission will be entitled to review the filing
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(although still under the scope of the EU competition rules but) limited to the territorial
scope of those Member States. As for the referral made by the undertaking involved
in mergers pursuant to art.4(5), the Commission acquires full jurisdiction to review,
but in this case “transactions need to be notified to the Commission by the concerned
parties, and this may not be in their own interest”.”> Due to this asymmetry, certain
concentrations were not dealt with by the Commission, such as Facebook/Instagram
or Google/Waze, but only reached the national authorities at the national level (this is
the case for the UK Office of Fair Trading at the time).”

With the view of amplifying the scope and grounds for referrals, a new merger
review policy intended to modify its approach on referrals has been put on the agenda
of the European Commission. During her speech at the International Bar Association’s
24th Annual Competition Conference held 11 September 2020, the Commissioner and
the EU Vice-President Margrethe Vestager shared a new action plan®” aimed to simplify
merger filings and referrals under art.22 of the EUMR to eventually capture potential
killer acquisitions. More recently, however, a new guidance on the application of the
referral mechanism set out in art.22 has been published by the European Commission,
showing an intention from the supervising body to slightly change its “referral based
review policy”.”® Hence, in view to strengthen merger reviews especially for those
involving innovative companies, the Commission has made it clear that its approach to
the referral mechanism through the use of art.22 shall be eased to capture transactions
escaping the merger control due to the lack of meeting necessary thresholds while
having a significant impact on the competition in the internal market.” It should be
noted, even after the change of approach to referrals, that two legal requirements must
be met in order for the Commission to review the transaction: affectation of trade
between the Member States; and threat to significantly affect competition within the
territory of the Member State or States making the request.

Further to the guidance made public by the European Commission, a new debate has
arisen in a current referral on acquisition of biotech company Grail by Illumina by the
French Competition Authority to the Commission.'” The transaction, initially being
reviewed by the French authority, had been referred -perhaps- further to declarations
made by the FTC, that the latter intends to block the merger having potential risk to

95 de Lamo (n 70).

96 ibid.

97 European Commission, ‘The future of EU merger control’ (2020) <https://ec.europa.eu/commission/
commissioners/2019-2024/vestager/announcements/future-eu-merger-control_en> accessed 29.04.2021.

98 European Commission, Communication on ‘Commission Guidance on the application of the referral mechanism set out in
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consultations/2021_merger_control/guidance_article 22 _referrals.pdf>
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innovation!"!

, which has been followed by the European Commission urging national
authorities not to hesitate using “art.22 referrals”. While the case referred to the
Commission is supported by Dutch and Belgian authorities, the acquiring company
is now challenging the “decision to refer” given by the French CA'* on the grounds
mainly that there has been an error of law to refer a dispute where there is lack of proof
showing “obvious” concern in the transaction at hand that would seem likely to lead
to anticompetitive effects and therefore goes against the legal certainty for economic

operators requesting clarifications on mergers.'%

It brings to question whether broadening the scope or to be more exact the way
the Commission approaches the referral mechanism seems final or whether a definite
solution can be achieved. We believe that there is still room for improvement
and appreciate the effort and new proposals made by the European Commission
to Parliament through the Digital Services Act Package, providing one of its two
legislative proposals called “Digital Markets Act”. Let us defer that till later.

IV. Reconsidering the EU Competition Rules
A. Amendment to EUMR: Time to Rethink Modifications

1. Killer Acquisitions Killing Competition: Start-Ups or Shutdowns?

Sitting back and watching or accepting that this is “the way tech rolls” is not seen as
a proper way to approach the issue; big fish must not always be left free to eat the little
where the general welfare of the society is affected, likewise the market competition
itself. It should be clear now that despite the complementary advantages and facilities
being provided after the innovative targets are acquired, not all acquisitions would
necessarily result in efficiencies outweighing the anticompetitive effects. Sometimes
the cannibalization or R&D projects left aside post-merger become a priority of
competition law to ensure the competition for the market, not even competition within
the market considering the market power of the existing incumbents.

Numbers seem critical. As previously referred to, Cunningham and others, in their
study, first suggested the use of term “killer acquisitions”. Their study found that
around 3.7% of acquisitions in the pharmaceutical sector were incumbent firms with
overlapping drug projects with the targeted firm, and were less likely to pursue a
development post-acquisition, than the non-overlapping projects.!® In their study, it is

10

Kyriakos Fountoukakos and others ‘Commission publishes guidance on Article 22 referrals for transactions falling below
national thresholds — New approach can impact pharma, tech and other deals involving start-ups or innovators’ (Herbert
Smith Freehills, 1 April 2021) accessed 14.05.2021
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assumed two types of acquisitions fall into this category: mainly where the incumbent
firm intends purely to shut down the development of the acquired project or where it
has the same product in development.'%

Given the statistics of tremendous growth of GAFAM itself, a total of more than
$71 billion investment in R&D was made only in 2017.'% Google and Facebook
together have “succeeded” more than 350 mergers till 2019,'” while none of them
were blocked by Agencies in the US. What could be missing, however, is the type and
transaction amount that may run against the competition gameplay but fall outside
the scope due to the lack of an effective toolbox. When examining all 55 acquisitions
made by GAFAM in 2017, one can easily see that most of these acquisitions seem to
be conducted over innovative and younger start-ups.'%

In our view, the priority in competition policy should be accorded to preserve the
efforts of smaller entrepreneurs which will not be distorted or removed from the market
through buyouts for the sake of strengthening the market position by big incumbents.
Not only consumers would likely prefer more competition in products/services and
the variety of products/services offered, but also increased competition would allow
more innovation to take place to reach consumers. In assessing the case for change
and reforming the existing EUMR rules, the European Commission indeed appears
to be waiting prudently for more empirical evidence before taking concrete actions.'”

2. Other Potential Remedies: Upfront Prevention

Apart from the previously mentioned proposals to substantially modify the EU
competition toolbox either to develop it with additional legal instruments or rethink
the existing methods, we would like to give the floor to some -if not fully extreme-
devastating proposals that need to be dealt with, with utmost care. As suggested by
the Furman Report in the UK, it would also be possible to introduce a new regime
exclusively targeted at digital incumbents with “strategic market status” allowing
competition authorities to become aware of any planned mergers and acquisitions of
these companies.!!’ According to the report, companies holding market power over a
strategic bottleneck market will be deemed to have “strategic market status”.'!!
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At this point, we should also give brief details about current initiatives being taken
by the Commission under the proposal for a legislative act referred to as the “Digital
Markets Act”, made public on 15 December 2020.''"> Being a part of a total legal
package for the Digital Services Act, this so-called proposal aims to establish a fair
and contestable market in the digital sector by imposing certain prohibited conducts
and affirmative obligations (mainly in the form of refrainment), subsequently referred
to “do 5 and “don ts”. In this view, the Digital Market Act tends to define operators
providing core platform services as “gatekeepers” that are associated with one of
the services prescribed in art.2 on definitions, such as online intermediation services
or online search engines. Furthermore, as a requirement to define a provider as a
gatekeeper, one needs to satisfy three cumulative conditions (one having a significant
impact on the internal market for instance) set out in art.3 pursuant to which the so-
called platforms will be obliged to notify the European Commission and provide
certain information thereto. What seems relevant to our study here is that among these
obligations of do’s and don’ts, the proposal imposes a duty for the gatekeeper entity
to notify any intended mergers and acquisitions within the meaning of the EUMR on
the condition that it involves another party provider of core platform services in the
digital market. Art.12 hence stipulates that regardless of the fact that a specific merger
or acquisition transaction meets the EU thresholds to notify or any other notification
requirements under the national law of any Member State, gatekeepers shall notify
the Commission of any such intended transaction. In this regard, based on ex-ante
merger notification akin to the current regime under the EUMR, the Commission
will be endowed with investigative powers to exercise certain control of gatekeeper
platforms and whether they comply with requirements and their commitments. This
obligation will, however, remain without prejudice to the closing of the transaction.
Nevertheless, it will encourage entities to respect this new notification duty due to the
high fines that could be imposed.

In response to such a major proposal, some scholars argue that the scope of
“gatekeeper” platforms shall be limited to a few operators such as Google or Amazon
but not to all tech giants, or those having significant market power in a specific field.!
Moreover, it should be noted that not every business segment of gatekeepers holds
significant market power in each relevant market that they operate. For instance, it
is suggested alternatively to share subsequent elements aligned with the strategic
market status definition, e.g., IP rights, network effects and user base, barriers to
market entrance and market shares.!'* Instead of bringing a likely system of strict
supervision on large incumbents, subordinating every transaction under the control

112 European Commission, 2020/0374 (COD) of 15 December 2020 on Proposal for a Regulation of the European Parliament
and of the Council on contestable and fair markets in the digital sector (Digital Markets Act) <https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:52020PC0842&from=en>.
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of competition authorities, one could consider a simplified notification procedure
allowing authorities to review the transactions without requiring judicial thresholds or
transaction value assessment. Accordingly, the merger review will only be proceeded
through the opening of a review file within a limited period of time otherwise the
transaction shall tacitly be granted approval.''> Also referred to as premerger review,
such a type of remedy, although providing power for authorities to challenge mergers
without the necessity to meet thresholds, will likely increase the costs of monitoring
the market which is burdensome.!'® Not to mention that antitrust concerns may not be
ever so apparent until the acquisition goes through.!!’

Assessment of theories of harm, and restriction of competition are certainly not
a simple course of action. In markets like digital platforms that tend to be dynamic
in development with high network effects and requiring innovation at utmost ways
of development where small operators face high entry barriers, the assessment by
competition authorities demand an analysis encompassing the evolution of the market
itself.!®

B. Dilemma on Ensuring Fair Competition vs Encouraging Incentives to
Innovate: Maintenance of Procompetitive Play of The Market &
Avoiding the Risk of Overcontrol

There is no doubt that the market requires essential rules to supervise and monitor
what is going on, stipulate norms and eventually prohibit certain behaviors or acts, a
concept akin to those for contract law, i.e., tort law. As competition lawyers, we may,
however, fall into the wrong track without considering the risk of overcontrolling the
market, say killing incentives to innovate and invest. Until now we have tried to show
how concentrated market structure in the digital sector complicates the entry of new
innovative competitors and can barely allow the product range offered to consumers.
On the other hand, it was alleged that such a high degree of intervention to the private
sector can potentially undermine the incentives to innovate and invest. Competition
law must take into account incentive effects and efforts that large players would invest
in. This view is further justified when we think about driving prospective for some
start-ups to build up an innovative product for the ultimate objective to be acquired by
any large incumbents in exchange for great prices'”, thus an important exit strategy.'*
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Nevertheless, start-ups being vulnerable to tech giants, cost effects of an incorrectly
cleared merger will likely be higher in the digital sector than in traditional markets,
which the latter justifies the reason why a more interventionist approach should be
taken on digital market players.!?! Overall, one cannot deny the increasing concerns
potential threat killer acquisitions would cause, a concern shared by various experts,
lawyers and economists. One way or another, competition law tools must be tailored
to the needs of the digital age by making use of improvements in methodological
approaches or enlarging the toolbox for better scrutiny.

V. Conclusion

In this study, we tried to reveal how killer acquisitions in the digital market,
particularly as far as the big tech market is concerned, may cut off the number of
innovative but smaller businesses and consequently the variety of products offered
to the public. By the acquisition of such promising initiatives, it further extends to
pre-emption of future competitive constraints for large incumbents. Dynamics in the
market are unpredictable, even for the best experts, and it may always remain as such.
In any case there will be a certain degree of uncertainty for competition authorities in
their assessment of mergers and acquisitions. That, however, shall not be an excuse
for competition authorities to refrain from examining concentrations further in detail.
The current regime at the EU level barely provides effective solutions to capture
anticompetitive mergers and acquisitions escaping control mechanisms. There is
clearly a need for a unique regime addressing large incumbents in the tech market, i.e.,
the GAFAM five, so that competition authorities and the European Commission at the
EU level may scrutinize their activities while ensuring legal certainty at the same time.
New proposals such as the Digital Markets Acts, thereby creating a set of unique rules
applicable to tech giants, seem to make good progress. Even so, more can be done.
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Olagan Disi Teslim Ornegiyle Uluslararasi insan Haklari Hukuku
ihlallerinde Devletlerarasi is Birligi

Interstate Cooperation in Violations of International Human Rights Law: The Case of
Extraordinary Rendition

Necdet Umut Orcan”

Oz

11 Eylil saldirilari sonrasi Amerika Birlesik Devletleri ve 6zellikle Merkezi istihbarat Teskilati (CIA), terére karsi savas
baglaminda stipheli gérilen kisilerin yakalanmasi, hukuka aykiri olarak baska tlkelere kagirilmasi ve koti muamele iceren
usullerle sorgulanmasini igeren bir Teslim, Tutma ve Sorgulama Programi (ing. “Rendition, Detention and Interrogation”)
yuritmustar. Ancak bu olagan disi teslim ve sorgulamalar, dogalari geregi, yalnizca Birlesik Devletlerin tek tarafli girisimleriyle
gergeklestirilebilecek nitelikte degildir: Programin, kisilerin yakalanmasi, tutulmasi ve sorgulanmasi agamalari igin dnemli
usuli givenceler igeren Birlesik Devletler hukuk sisteminde gergeklestirilmesi mimkiin olmadigindan, 6zellikle kisilerin
hukuka aykiri transferi ve sorgulama asamalarinda bagka devletlerin topraklarinin kullaniimasi gerekmistir. Bu nedenle
teslim ve sorgu islemlerinde diger devletlerin is birligine gerek duyulmustur. Qyle gériiniiyor ki Program’in icerdigi hukuka
aykiri usuller neredeyse ilk agamalardan itibaren tim uluslararasi kamuoyu tarafindan bilinir olsa da demokrasi ve insan
haklari agilarindan gelismis addedilen devletlerden bu agidan sorunlu devletlere kadar genis bir yelpazede en az elli dort
devlet CIA ile is birligi yapmaktan gekinmemistir. Bu ¢alisma bu is birliginin nedenlerini arastirmakta, bu nedeni is birligi
yapan devletler arasindaki ulusal glivenligin insan haklarina tstiin kilinma algisinda bulmaktadir. Bu amagla galismanin
ilk bélimiinde olagan disi teslim uygulamasi ve bu uygulamanin insan haklari hukuku agisindan degerlendirilmesine yer
verilmis, ikinci bolimde ise is birliginde bulunan devletler anildiktan sonra is birliginde neden bulunulmus olabilecegi
sorusu cevaplanmaya galigiimistir.

Anahtar Kelimeler

Olagan disi teslim, iskence yasag), Kisi 6zglirligii ve giivenligi, Adil yargilanma hakki, insan haklari, is birligi teorileri, Terére
karsi savas, Uluslararasi iligkiler

Abstract

Following the 9/11 attacks, the United States, specifically the Central Intelligence Agency (CIA), implemented a Rendition,
Detention and Interrogation Programme, which involved capturing, unlawfully detaining, and interrogating individuals
suspected of involvement in the War on Terror. The United States could not carry out these extraordinary renditions
and interrogations alone. The Programme required the use of other countries’ territories for the unlawful rendition
and interrogation of persons, as it could not be carried out within the United States legal system, which provides
effective procedural safeguards for the apprehension, detention and interrogation of individuals. Cooperation with
other states was necessary during the rendition and interrogation stages. Although the international community was
aware of the unlawful procedures involved in the Programme from the beginning, at least 54 states, ranging from those
considered to have been ‘advanced’ in terms of democracy and human rights to those with problematic records in this
regard, cooperated with the CIA. This study investigates the reasons for cooperation between states in the practice
of extraordinary rendition. It finds that the perception of national security as a priority over human rights is the main
driver of such cooperation. The purpose of this study is to examine the practice of extraordinary rendition and assess it
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under human rights law. Then, after listing the states that cooperated with the CIA, it attempts to answer the
question of why cooperation might have existed.

Keywords
Extraordinary rendition, Prohibition of torture, Personal liberty and security, Right to a fair trial, Human rights,
Theories of cooperation, War on terror, International relations

Extended Summa
In the aftermath of the 9/11 attacks, the United States carried out a “Rendition,

Detention and Interrogation Programme”, which involved the capture, unlawful
detention, and interrogation of persons suspected of involvement in the War on Terror.
It is accepted by government officials and legal experts close to the administration that,
In the context of the “global war on terror”, the United States has resorted to many
practices whose compliance with international law is highly controversial. At the heart
of these practices has been the extraordinary rendition programme, which some trace
back to the Clinton administration and others to the capture of the Lebanese hijacker
Fawaz Younis in international waters during the Reagan administration. Regardless of
when it began, scholars have agreed that it gained both momentum and diversity under
George W. Bush administration. The Rendition, Detention, Interrogation Programme,
of which extraordinary rendition is a significant part, was officially terminated by
President Barack Obama in an executive order issued on January 22, 2009.

The practice of extraordinary rendition has different manifestations and definitions.
Because it is not possible to discuss each of these definitions in this study and because
it is the first definition adopted by an international court, the definition adopted by the
European Court of Human Rights in the United Kingdom Intelligence and Security
Committee is taken as the basis. According to this definition and as used in this study,
extraordinary rendition is “the unlawful transfer of persons from one jurisdiction or
state to another, where there is a real risk of torture or cruel, inhuman or degrading
treatment, for the purpose of detention and interrogation outside the ordinary legal
system”.

Although the programme officially ended in 2009, it continues to be a subject of
ongoing scrutiny under international human rights law. One reason for this is that the
effects of the Programme are still felt nearly 15 years after its official termination.
The Guantanamo Bay detention centre, which has “housed” 779 detainees since
2002, a significant number of whom were subjected to the Programme, has not yet
been evacuated. Moreover, numerous developments in the international political
arena regarding the programme remain. For example, the United Nations Special
Rapporteur on Human Rights and Counter-Terrorism repeatedly referred to the
practice of extraordinary rendition in his 2023 report on Guantanamo Bay detainees.
International human rights organisations continue to mobilize international public
opinion on this issue. Most importantly, the programme’s journey before international
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judicial and quasi-judicial bodies is far from complete. As of January 16, 2024, the
European Court of Human Rights ruled that six different rights had been violated (and
some rights in more than one respect) in a case brought by one of the victims of the
Programme. Also on September 12, 2023, a shadow report on Guantanamo detainees
was submitted to the United Nations Human Rights Committee.

It is clear that the extraordinary rendition Programme, by its very nature, leads
to human rights violations on many fronts. Furthermore, by nature, this programme
requires cooperation between States. It is interesting that more than 50 states, some of
which have very good human rights records, were partners in that programme. This
study focuses on the reasons for this cooperation and aims to provide a theoretical
description of the actions that facilitate or complicate joint violations of international
human rights law.

The first part of this study examines the practice of extraordinary rendition in terms
of its main stages and explains why it is contrary to international law, particularly
human rights law. The programme, inter alia, violates the prohibition of torture, the
right to liberty and security, the right to a fair trial, the right to a family life and the right
to an effective remedy. The second part discusses why states might have participated
in such a Programme. With this focus, the first section of the second part first maps
cooperation and shows, on the basis of official data, which states have contributed
to the Programme and what measures they have taken. This shows that states with
excellent to very poor human rights records participated in the Programme. It then
examines why different states have engaged in this cooperation. This section first
presents the main factors that have been proposed to explain why states cooperate in
general and then considers their possible manifestations in the practice of extraordinary
rendition.

None of the international relations theories of cooperation can fully explain the
interstate cooperation in this programme. This paper argues that the fact that the
extraordinary rendition programme entails gross violations of human rights provides a
new dynamic to cooperation and that states participating in the extraordinary rendition
programme have a greater tendency to trade off human rights for national security
interests. Indeed, a comparison of states that participated in the rendition programme
with those that did not shows that their votes on human rights issues in the UN General
Assembly overlap significantly with those of the United States.
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Giris

Mabher Arar isimli Suriye dogumlu bir Kanada vatandasi, 26 Eyliil 2002 tarihinde,
ailesiyle tatil yaptig1 Tunus’tan Kanada’ya donerken ucaginin aktarma yaptigi New
York’ta isminin Amerika Birlesik Devletler teror izleme listesinde olmasi nedeniyle
gbzaltina alinmis ve on ii¢ giin boyunca Birlesik Devletler’de kendisine herhangi
bir sug¢ isnadinda bulunulmaksizin tutulmustur.! Daha sonra sirasiyla Washington,
Portland, Roma ve en sonunda Urdiin’e ucan bir 6zel jete bindirilmis ugagin
Urdiin’e inmesinden birkag saat sonra araba ile yaklasik bir y1l boyunca gesitli
iskence yontemlerine tabi tutulacagi Suriye’ye gecirilmistir. Ekim 2003°te Maher
Arar, Kanada yonetiminin ¢abalariyla hakkinda herhangi bir su¢ isnadi yapilmadan
serbest birakilmigtir.?

Maher Arar’in basina gelenler, Amerika Birlesik Devletleri (ABD) tarafindan
“olagan dis1 teslim programi” adiyla yiiriitillen bir programin, sayisi tam olarak
bilinemeyen drneklerinden birisidir.> Amerika Birlesik Devletleri’nin, 6zellikle 11 Eyliil
saldirilarindan sonra ilan ettigi “terére karsi kiiresel savas” kapsaminda uluslararasi
hukuka uygunlugu oldukga tartigmali olan pek ¢cok uygulamaya bagvurdugu ve daha
da bagvuracagi, devlet yoneticileri* ve yonetime yakin hukukgular® nezdinde kabul
edilmigtir. Tarihi kimilerince Clinton y6netimine dayandirilan,® kimileri tarafindan
Reagan doneminde Liibnanli ucak korsani Fawaz Younis’in uluslararas: sularda
yakalanmasina kadar’ gotiiriilen olagan dis1 teslim programi ise bu uygulamalarin
merkezinde olmustur. Uygulama ne zaman baslamis olursa olsun, George W. Bush
yonetimi altinda hem hiz hem de ¢esitlilik kazandig1 noktasinda fikir birligi vardir.®

1 Jane Mayer, ‘Outsourcing Torture: The secret history of America’s ‘extraordinary rendition’ program’ (The New Yorker,
2005) Erisim Tarihi 23 January 2024.

2 ibid.
3 Konu hakkindaki en kapsamli arastirmalardan olan, A¢ik Toplum Vakfi Hukuk Sorumlusu Amrit Singh’in 2013 tarihli
raporu, CIA tarafindan isletilen gizli tutukevleri ve/veya olagan disi teslim uygulamasina tabi tutulmus olan 136 kisinin isim

ve stireclerini igermektedir: Amrit Singh, Globalizing Torture: CIA Secret Detention and Extraordinary Rendition (Open
Society Justice Initiative 2013) 30.

4 Donemin ABD Bagkan Yardimceisi Dick Cheney 16 Eyliil 2001 tarihinde verdigi bir roportajda su sozleri sarf etmistir: “Ayrica
karanhk tarafta da savasmalyiz. Istihbarat diinyasimin golgeleri altinda zaman gegirmeliyiz. Eger basarily olmak istiyorsak
bu konuda yapilmasi gereken pek ¢ok sey sessizce, herhangi bir tartisma yiiriitiilmeden ve istihbarat gorevlilerimizin elindeki
yontem ve kaynaklar kullanilarak gergeklestirilmeli. Bu insanlarin ¢alistigi diinya boyle bir yer ve amacimiza ulasmak igin
cephaneligimizde bulunan her yolu kullanmak hayati 6nem tasiyor.” bkz Dan Froomkin, ‘Cheney’s ‘Dark Side’ is Showing’
(The Washington Post: Opinions, 2005) Erisim Tarihi 22 January 2024.

5 Sozii edilen uygulamalarin uluslararasi hukuk bakimindan “tartismali” niteligi, Birlesik Devletler yoneticileri tarafindan
da inkar edilmis degildir. Terére kars: kiiresel savagin ilk donemlerinden itibaren Bush yonetiminde gorevli hukukgular ve
“tutucu” akademisyenler mevcut uluslararasi hukuk hiikiimlerinin bazilarinin bu savasa uygulanmayacagina dair kamuoyunu
ikna etme amagl sayisiz makale ve notlar yaymlamistir: Leila Nadya Sadat, ‘Extraordinary Rendition, Torture, and Other
Nightmares from the War on Terror’ (2007) 75(5) The George Washington Law Review 1200, 1210.

6 Marc A Thiessen, ‘Arrest Bill Clinton!” (The Washington Post, December 12 2011) Erisim Tarihi 22 January 2024.
7  Louis Fisher, ‘Extraordinary Rendition : the Price of Secrecy’ (2008) 57(5) The American University Law Review 1405,
1414.

8  David Weissbrodt and Amy Bergquist, ‘Extraordinary Rendition: A Human Rights Analysis’ (2006) 19 Harvard Human
Rights Journal 124, 125; Association of the Bar of the City of New York & Center for Human Rights and Global Justice,
‘Torture by Proxy: International and Domestic Law Applicable to “Extraordinary Renditions™ (2004) <https://www.
therenditionproject.org.uk/pdf/PDF%2039%20%5BCHRGJ-2006-06-REP%20Torture%20by%20Proxy%5D.pdf> Erisim
Tarihi 22 January 2024; Mayer (n 1).
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Olagan disi1 teslim programinin 6nemli bir boliimiinii olusturan Teslim, Tutma,
Sorgulama (ing. Rendition, Detention, Interrogation) Programi, Barack Obama
tarafindan resmi olarak 22 Ocak 2009 tarihinde ¢ikarilan bir yiiriitme emriyle sona
erdirilmistir.’

Olagan dis1 teslim pratiginin farkli goriinimleri ve buna bagli olarak farkli
tanimlar1 bulunmaktadir.'” Calismada bu tanimlarin her birini tartismaya agmak
olanakli olmadigindan ve bir uluslararas1 mahkeme tarafindan kabul edilmis olan
ilk tanim olmas itibarryla, Birlesik Krallik Istihbarat ve Giivenlik Komitesinin
Insan Haklar1 Avrupa Mahkemesi (IHAM) tarafindan benimsenen tanim esas
alinmaktadir. Bu tanima gore ve bu calismadaki kullanimdan anlasilacagi sekliyle
olagan dis1 teslim, “kisilerin bir yargi alanindan veya devletten, ger¢ek bir iskence
veya zalimane, insanlik dist ya da asagilayict muamele riskinin bulundugu bir
digerine, olagan hukuk sisteminin disinda alikoyma ve sorgulama amaciyla hukuk
dust transferi”dir.!!

Resmi olarak 2009 yilinda sonlandirilmis olmakla birlikte Program, uluslararasi
hukuk ve 6zellikle insan haklar1 hukuku agisindan giincel bir inceleme alani olusturmaya
devam etmektedir. Bunun bir nedeni, Program’in resmen sona erdirildikten yaklasik 15
sene sonra dahi sonuglarinin siiregeliyor olugsudur. 2002°den bu yana “agirladigi” 779
tutsagin azimsanamayacak bir boliimii bu Programa maruz birakilmis kigilerden olusan
Guantanamo Korfezi tutma merkezi, hala bosaltilmis degildir. Dahasi, Program’a
dair uluslararasi politik arenada halen ¢ok sayida gelisme yasanmaktadir. Ornegin
Birlesmis Milletler Insan Haklar1 ve Terdrle Miicadele Ozel Raportorii, Guantanamo
Korfezi’nde tutulanlara iligkin hazirladigi 2023 tarihli raporda olagan disi1 teslim
uygulamasindan defaatle s6z etmektedir.!? Uluslararasi insan haklar1 6rgiitleri konu
hakkinda uluslararas1 kamuoyunu harekete gecirmeye yonelik calismalar yiiriitmeye
devam etmektedir.'* En 6nemlisi, Program’in uluslararasi yargi ve yargi-benzeri
organlar &niindeki seriiveni de sona ermis degildir. [HAM 16 Ocak 2024 gibi ¢ok
yakin bir tarihte Program’in magdurlarindan biri hakkindaki bagvuruda tam alt1 farkli
hakkin (Gstline Gstliik bazi haklarm birden fazla ag¢idan) ihlal edildigine hitkmetmisgtir."

9  Averell Schmidt and Kathryn Sikkink, ‘Partners in Crime: An Empirical Evaluation of the CIA Rendition, Detention, and
Interrogation Program’ (2018) 16(4) Perspectives on Politics 1014, 1022.

10  Bunlardan bazilari i¢in bkz Florian Geyer, ‘Fruit of the poisonous tree: member states’ indirect use of extraordinary rendition
and the EU counter-terrorism strategy’ CEPS Working Documents No 263, 2 <https://www.ssrn.com/abstract=1338018>
Erisim Tarihi 22 January 2024; Weissbrodt and Bergquist (n 8) 123-24; Jeanne-Mari Retief, ‘Extraordinary rendition in
international law: criminalising the indefinable?’, 39 <https://repository.up.ac.za/bitstream/handle/2263/52302/Retief
Extraordinary 2015.pdf;sequence=1> Erigim Tarihi 23 January 2024.

11 Babar Ahmad and others v UK (dec.), App nos 24027/07, 11949/08, 36742/08 (ECHR, 6 July 2010) § 113.

12 Fionnuala Ni Aolain, ‘Technical Visit to the United States and Guantanamo Detention Facility by the Special Rapporteur on
the Promotion and Protection of Human Rights and Fundamental Freedoms while Countering Terrorism’ (June 14, 2023)
1 <https://www.ohchr.org/sites/default/files/documents/issues/terrorism/sr/2023-06-26-SR-terrorism-technical-visit-US-
guantanamo-detention-facility.pdf> Erigim Tarihi 27 January 2024.

13 Guantanamo Bay: over 20 years of injustice (Amnesty International, 9 August 2023) Erisim Tarihi 25 January 2024.

14 Al-Hawsawi v Litvanya App no 6383/17 (ECHR, 16 January 2024).
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Yine 12 Eyliil 2023 tarihinde Birlesmis Milletler Insan Haklar1 Komitesine (IHK)
Guantanamo’daki tutsaklar hakkinda bir golge rapor sunulmustur.'®

Gorildiigi tizere olagan dis1 teslim programu, niteligi geregi insan haklari hukukunun
birden ¢ok boyutta ihlaline yol agmaktadir. Yine niteligi geregi bu program, devletler
arasinda is birlikleri yapilmasini gerektirmektedir. Bir boliimii son derece yiiksek insan
haklar1 karnelerine sahip 50°den fazla devletin bdyle bir programa ortak olmasi ilgi
cekicidir. Caligma, bu is birliginin nedenlerine odaklanmakta ve uluslararasi insan
haklar1 hukukunun ortaklasa ihlallerini kolaylagtiran veya zorlastiran eylemlere dair
teorik bir betim sunmay1 amaglamaktadir.

Bu dogrultuda ¢alisma, iki ana bolime ayrilmistir. Birinci boliimde olagan disi
teslim uygulamasi, uygulamanin igerdigi temel asamalar etrafinda incelenmekte ve
bu uygulamanin uluslararast hukuka, 6zellikle de insan haklari hukukuna neden aykiri
oldugu agiklanmaktadir. Tkinci boliimde ise bu nitelikteki bir programa devletlerin
neden katilmig olabilecegi tartisilmaktadir. Bu odakla ikinci bolimiin ilk kisminda
Once is birliginin bir haritasi ¢ikarilmakta, resmi veriler 1s181inda hangi devletlerin
bu programa ne tiir eylemlerle katki sagladiklar1 gosterilmektedir. Ikinci kisimda
ise ilk olarak devletlerin genel olarak neden is birliklerine giristiklerine dair baglica
teoriler tanitilmakta, devaminda ise bunlarin olagan dis1 teslim pratigindeki potansiyel
goriinimleri ele alinmaktadir. Sonug bolimii calismanin bulgularini 6zetlemektedir.

I. Olagan Dis1 Teslim Uygulamasi: Asamalari ve insan Haklar1 Boyutu

Yukarida da yer verildigi tizere olagan dis1 teslim uygulamasinin benimsenen
tanimi “kisilerin bir yargi alanindan veya devletten, gercek bir iskence veya zalimane,
insanlik dis1 ya da asagilayict muamele riskinin bulundugu bir digerine, olagan hukuk
sisteminin disinda alitkoyma ve sorgulama amaciyla hukuk disi transferi”dir.'® Bu
dogrultuda uygulamayi ii¢ asamaya ayirarak incelemek yaygin ve faydahdir.

A. Olagan Dis1 Teslim Uygulamasinin Asamalari

Olagan dis1 teslim birden fazla alt-eylemden olusan melez bir eylem olup klasik
bir olagan dis1 teslimi ti¢ adima ayirmak miimkiindiir: ele gegirme, transfer ve hedef
mekan.!’

15 Helen Duffy and Hannah R Garry, ‘Submission to the UN Human Rights Committee Concerning Arbitrary Detention &
Torture by the United States Against Detainees at Guantanamo Bay’ <https://promiseinstitute.law.ucla.edu/wp-content/
uploads/2023/09/Abu-Zubaydah-UNHRC-Submission-2023.09.pdf> Erigim Tarihi 17 January 2024.

16 Babar Ahmad and others (n 11) 113.

17 Claudia Hillebrand, The CIAs Extraordinary Rendition And Secret Detention Programme: European Reactions And the
Challenges of Future International Intelligence Co-Operation (Netherlands Institute of International Relations Clingendael
2009) 1, 7.
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1. Ele gecirme

Ele gecirme asamasi, olagan dis1 teslime tabi tutulacak kiginin yakalanma agamasini
anlatir ve pek ¢ok farkli bicimde gergeklesebilir. S6z gelimi kisi, Bosna’da hakkindaki
hukuka uygun bir yakalama karar1 uyarinca yakalanmis ve Birlesik Devletler askeri
birliklerine teslim edilmis; ya da Isveg’te siginma talebinin reddedilmesi iizerine “sinir
dis1 igslemlerinin ayn1 giin ger¢eklestirilebilmesi i¢in” 6zel ugus yetkilerine sahip
bir Amerikan jetine bindirilmis; ya da Sirbistan-Makedonya sinirinda bir giivenlik
kontrolii sirasinda yakalanip yirmi ii¢ giin boyunca bir otelde tutulduktan sonra CIA
tarafindan pek ¢ok kez kullanildigi bilinen bir metotla ve bilinen bir rota izleyen
bir ug¢aga bindirilmis; ve hatta Milano’da sokak ortasinda yiirlirken aniden kimligi
bilinmeyen kisilerce kagirilmis ve ugakla CIA olagan dis1 teslim operasyonlarinin
bilinen destinasyonlarindan olan Misir’a goétiiriilmiis olabilir.'

2. Transfer

Transfer agsamasi, ele gecirme ile hedef mekana teslim arasindaki tagima siirecini
anlatir. Olagan dis1 teslimin yontemlerine dair yazilmis en ayrintili raporlardan
birisi olan Raportér Dick Marty’nin Avrupa Konseyi Parlamenterler Asamblesine
sunulmak {izere hazirladig1 “Avrupa Konseyi iiye devletlerini de i¢eren gizli tutmalar
ve devletler-aras1 hukuka aykir transferler iddialar1” adli raporda, olagan disi teslime
ugramig kisilerle yapilan detayli miilakatlar sonucu bu kisilerin hedef mekana
ulagtirilma amaciyla transferleri sirasinda ortak birtakim islemler yapildig: tespiti
yer almaktadir. “Giivenlik kontrolii” ad1 da verilen bu islemlerin saptanan bazi ortak
Ozellikleri sunlardir:"®

*  Genel olarak kiigiik bir odada, kisinin baglangictan itibaren ya da “kontrol”iin
hemen baglangicindan itibaren gézleri bagli olarak, 4-6 adet siyah kiyafetli,
siyah eldivenli, yiizleri tamamen kapal1 ve birbiriyle ya hi¢ konusmayan ya da
el isaretleriyle iletisim kuran yiiksek diizeyle egitimli CIA ajanlari tarafindan;

*  Kiginin elleri ve ayaklar1 baglanarak iizerindeki i¢ camasir1 dahil tiim kiyafetler
bicak ve makaslarla kesilerek ¢ikartildiktan sonra sag, kulak, agiz, dudaklar ve
viicuttaki tiim bosluklarin aranmast;

*  Kisinin yar1 ya da tam ¢iplak halde, bazen g6z bagi ¢ikartilarak fotograflarinin
cekilmesi;

18 Dick Marty, ‘Alleged Secret Detentions and Unlawful Inter-State Transfers Involving Council of Europe Member States’
(2006) <http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17454&lang=en 32> Erisim Tarihi 23
January 2024. Rapora gore bu ele gecirmeler sirasiyla su kisilerin basina gelmistir: “Alti1 Cezayirli”, Ahmed Agiza ve
Mohammed Alzery, Khaled El-Masri, Abu Omar, ibid §§ 92-162.

19 ibid. Birlesik Devletler istihbarat toplulugunun bir Giyesi kendisiyle yapilan roportajda bu islemlerden “yirmi dakikada
paketleme” (ing. twenty-minute takeout) olarak bahsetmistir, Peter Johnston, ‘Leaving the Invisible Universe: Why All
Victims of Extraordinary Rendition Need a Cause of Action Against the United States’ (2008) 16(1) Journal of Law and
Policy 357, 357-59.
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*  Bazi taniklara gore yabanci bir objenin, bazi taniklara gore ise bir sakinlestirici
ya da fitilin aniise sokulmas;

«  Kisiye bir bebek bezi, ¢is bezi ya da genis bir tulum giydirilmesi ve kisinin
kulaklarinin susturucu materyal ile ya da kulaklik ile kapatilmast;

*  Kisinin bagina nefes deligi ya da 151k sezebilecegi bir aralik olmayan bir bez
canta gegirilmesi;

»  Kisinin tipik olarak bir ugaga bindirilmesi ve burada bir yataga ya da koltuga
baglanmasi.

Transfer sirasinda bazi magdurlar uyusturulduklarin1 ve ugusun tamamini ya da
bir kismini hissetmediklerini, bazilar1 ise su ve tuvalet kullanimina izin verilmemesi
nedeniyle ugakta dayanilmaz bir aci1 hissettiklerini not etmiglerdir. Cogu magdurun,
nereye gittiklerine ya da vardiklar1 yerde onlar1 neyin bekledigine dair hicbir bilgileri
bulunmamaktadir.

3. Hedef Mekan

Hedef mekan, kural olarak, sorgulama islemlerinin ger¢eklestirildigi gizli tutma
merkezleridir. 2005 yilinda The Washington Post gazetesinde CIA’in yurtdiginda
gizli tutukevleri kurdugu ve kullandig1 ve bu gizli tutukevlerinin Beyaz Saray, CIA,
Adalet Bakanlig1 ve Kongre’nin gizli belgelerinde “black site” adiyla anildigina
dair bir haber yayimlanmis®® ve bu iddia, donemin Bagkani1 Bush tarafindan 2006
yilinda dogrulanmistir.?! Yine bazi devletler, iilkelerinde bu tiir CIA “black site ’lar
bulundugunu yillar sonra kabul etmistir.?

Singh’in yukarida alintilanan 2013 tarihli ayrintili raporu, CIA’in olagan dis1 teslim
kapsaminda ele gecirdigi kisileri Afganistan, Guantanamo Korfezi, Fas, Litvanya,
Polonya, Romanya ve Tayland’da bulunan tutukevlerine gotiirdiigtinii belirlemektedir.?
Dick Marty’nin hentiz 2006 yilinda hazirlamis oldugu raporunda ise teslim islemlerinde
kullanildig1 tespit edilen ugaklarin siklikla ugradigi, kisa periyotlar boyunca mola
verilen ve “olagan rotanin ¢ok disinda olan”, bu nedenlerle de Marty’e gore ¢ok
yliksek ihtimalle yakinlarinda bir tutma merkezi bulunan duraklar sunlardir: Kahire
(Misir), Amman (Urdiin), islamabad (Pakistan), Rabat (Fas), Kabil (Afganistan),
Guantanamo Koérfezi (Kiiba), Temesvar/Biikres (Romanya), Taskent (Ozbekistan),
Cezayir (Cezayir), Bagdat (Irak), Szymany (Polonya).**

20 Dana Priest, ‘CIA Holds Terror Suspects in Secret Prisons’ (The Washington Post, November 2) Erisim Tarihi 23 January 2024.

21 BBC News, ‘Bush admits to CIA secret prisons’ (BBC News, September 7) Erigim Tarihi 23 January 2024.

22 Ornegin Polonya hiikiimeti, yillarca inkar ettikten sonra 2014 yilinda iilkesinde “Mavi” kod adli gizli bir CIA tutukevi
bulundugunu kabul etmistir. Birlesik Devletler Senatosunun hazirlattig bir rapora gore Polonya yonetimi dnce iilkesinde
boyle bir tutukevine izin verilmesi talebini reddetmis, ancak CIA iilkeye “birka¢ milyon dolar” nakit saglamis ve Polonya’nin
bu fikre bakis agis1 “esnemistir.” Senato raporunda Polonya’ya ddenen somut rakam sansiirlenmistir: John Hall, ‘Torture
report reveals how Poland objected to CIA’s secret jail on its soil - but became ‘flexible’ after being bought off with large
cash payment’ (Daily Mail Online, December 10) Erisim Tarihi 23 January 2024.

23 Singh (n 3) 16.

24 Marty (n 18) 13.

288



Orcan / Olagan Disi Teslim Ornegiyle Uluslararasi insan Haklari Hukuku ihlallerinde Devletlerarasi is Birligi

Kisilerin hedef mekéna transferlerinden sonraki olgular, olagan dis1 teslim
konusunda kanitlanmasi en zor alani iggal etmektedir. Ancak bizzat Bush yonetimi
tarafindan terore karsi kiiresel savas kapsaminda tutulan kisilere “ileri sorgulama
teknikleri”?® uygulandigi kabul edilmistir.?¢ 2014 yilinda ABD Senatosu tarafindan
secilen bir Komite tarafindan hazirlanan ve ABD Senatosuna sunulan, terére karsi
kiiresel savas kapsaminda CIA tarafindan uygulanan iskence ve kotii muamelelerin
incelendigi “Merkezi Istihbarat Birimi’nin Tutma ve Sorgulama Programi” adli raporda
CIA tarafindan uygulandig belirlenen tekniklerden ‘bazilar1’ sunlardir:?’

e Duvara ¢carpma,
e Tokatlama ve yumruklama,

e Waterboarding (kisiyi ylizii yukarida kalacak sekilde tutarak yiiziiniin tizerine
bir materyal koyarak veya koymadan yiiksek miktarlarda su dékme yoluyla
kiside bogulma hissi uyandirma),

e Uykudan yoksun birakma,

e Aci verici pozisyonlarda veya uzun siire ayakta tutma,

*  Kelepgeli veya baska bigimde bagl olarak tutma,

e Medikal bir gereklilik olmaksizin aniisten viicuda su verme,
*  Buzlu su banyolarina sokma,

e Tutulanlar, ailelerinin 6ldiiriilecegi ya da cinsel saldiriya ugrayacagi yoniinde
tehdit etme,

e Tutulanlara dmiirleri boyunca tutulacaklarina inandirma,

e Tutulanlar1 ¢cok kotii kosullarda, ¢ogu zaman digkilarini iceren bir kova ile ayni
boliimde, yine ¢ogu zaman tamamen karanlik ve/veya soguk bir odada ve/veya
cok yiiksek ses veya miizik iceren bir odada tutma.

Bizzat ABD Senatosu tarafindan se¢ilmis bir Komite tarafindan hazirlanan ve bu
Komite’nin dokuza kars1 alt1 oyla kabul ettigi bu rapor, sorgulama tekniklerinin igkence
ve kot muamele icerdigini agik bir bigimde ortaya koymaktadir. Fakat bu rapora
kadar da olagan disi teslim uygulamasinin iskence ve kotii muamele uygulamalarina
gebe oldugunun bir sir oldugu sdylenemez. Zira kisilerin alikonma ve sorgulanma
islemlerini hukuk diizeninin istismar edilebilir bosluklarina ¢ikarmak ic¢in bu kadar
zahmete girilmis olmasinin kendisi dahi, bu kisilerin iskence ve kotii muamele gibi

25 ing. “enhanced interrogation techniques”.
26  George W Bush, Decision Points (Crown Publishers 2010) 171; Singh (n 3) 16.

27 Report of the Senate Select Committee on Intelligence Committee Study of the Central Intelligence Agency’s Detention and
Interrogation Program (2014) 12 <https://www.intelligence.senate.gov/sites/default/files/publications/CRPT-113srpt288.
pdf> Erisim Tarihi 23 January 2024. Bu rapordan bundan bdyle “Senato Raporu” olarak s6z edilecektir.
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hukuk dis1 sorgu tekniklerine ugrama riski altinda olduklar1 yoniinde makul bir kugku
dogurabilecek niteliktedir.?®

“Teslim” eyleminin dogasi geregi prosediir en az bir olagan dis1 “teslim eden
devlet” (ing. rendering state), bir de olagan dis1 “teslim alan devlet” (ing. receiving
state) icermektedir. Calisma boyunca “teslim eden devlet” ifadesinden bir kisiyi hukuk
dist bigimde kendi yargr alamindan digerine transfer eden devlet; teslim alan devlet
kavramindan ise bir kisiyi hukuk disi bicimde bir yarg: alanindan ya da devletten kendi
yargt alanmina teslim alan devlet anlagilmalidir.?’

Hemen not etmek gerekir ki, kisinin olagan dis1 teslimi siirecinde rol alan birden
cok teslim eden devlet ve birden cok teslim alan devlet olabilir. Ornegin kisinin
Makedonya’da yetkili kolluk tarafindan gozaltina alinip CIA yetkililerine teslim edilmesi
ve daha sonra da bu yetkililer tarafindan Afganistan’a transfer edilmesi 6rneginde,*
birden ¢ok teslim eden (sirastyla Makedonya ve Amerika Birlegik Devletleri) ve birden
cok teslim alan (sirastyla Amerika Birlesik Devletleri ve Afganistan) devlet bulunacaktir.
Dolayisiyla ¢alisma boyunca bu kavramlarin imledigi devlet eylemlerinin her bir teslim
islemi 6zelinde degisebilen dogas1 gbz oniinde bulundurulmalidir.

B. Olagan Dis1 Teslim Uygulamasimin Hukuka Aykirihigi

Caligmanin ilerleyen asamalarinda yiiriitiilecek tartismalarda verili kabul edilecek
temel noktalardan biri, olagan dis1 teslim uygulamasinin uluslararas: hukuka ve insan
haklart hukukuna aykiri oldugudur. Yine verili kabul edilecektir ki bu aykirilik, yalnizca
teslim alan devlet igin degil, teslim eden devlet i¢in de gegerlidir. Oyleyse 6ncelikle bu
uygulamanin hukuka hangi yonleriyle ve ne gerekgelerle aykirt oldugu agiklanmalidir.

1. Uluslararasi1 Hukuk Yoniinden

Bu programa katilim uluslararas1 hukuk agisindan sorumluluk dogurur niteliktedir.
Programin temel yliriitiiciisii CIA olmakla beraber, Uluslararasi Hukuk Komisyonu
tarafindan 2001 yilinda kabul edilen Uluslararast Haksiz Fiilden Otiirii Devletlerin
Sorumlulugu Hakkinda Maddeler’e gore bir uluslararasi haksiz fiile yardimci olma
eylemi de devletler agisindan uluslararasi sorumluluk dogurur:®!

28 Guantanamo Korfezi’nde uzun siire tutulan olagan dis1 teslim uygulamasi magdurlarindan Abu Zubaydah, kendisine Agustos
2002’de Tayland’da bulunan gizli tutma merkezinde yapilan kétii muameleleri “¢izmistir”. Bu ¢izimler i¢in bkz Carol
Rosenberg, ‘“What the C.I.A.’s Torture Program Looked Like to the Tortured’ (The New York Times, November 2021) Erigim
Tarihi 24 January 2024.

29 Bu tamimlar, Birlesik Krallik istihbarat ve Giivenlik Komitesinin “teslim” tanimindan esinlenilerek olusturulmustur: The
United Kingdom Intelligence and Security Committee, ‘Rendition’ <https://fas.org/irp/world/uk/rendition.pdf> Erigim Tarihi
24 January 2024.

30 Khaled El-Masri, tam da bu siireci yagamistir.

31 Report of the International Law Commission on the work of its fifty-third session, Draft articles on Responsibility of States
for Internationally Wrongful Acts, with commentaries, UN Doc A/56/10, <https://legal.un.org/ilc/texts/instruments/english/
commentaries/9 6 2001.pdf> Erisim Tarihi: 23 January 2024.
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Madde 16

Baska bir Devlet’in uluslararasi haksiz fiiline yardim eden veya destek olan bir Devlet, su
durumlarda uluslararasi olarak sorumludur:

(a) Devlet uluslararasi haksiz fiili olusturan kosullarin varligindan haberdar olarak hareket
ediyorsa;

(b) Fiil o Devlet tarafindan gercgeklestirilmis olsaydr da uluslararasi haksiz fiil tegkil edecek ise.

Hemen belirtmek gerekir ki, bu taslak metnin Uluslararast Hukuk Komisyonu
tarafindan hazirlanmig serhli versiyonunda 16’nc1 maddede belirtilen sorumluluk
doguran durumlara verilen bazi 6rnekler, olagan dis1 teslim uygulamasinda diger
devletler tarafindan gerceklestirilen fiillerle neredeyse bire bir ortiismektedir. Bu
baglamda bu belgeden alint1 yapmak gerekirse:?

Bu [16°’nct maddede sozii edilen] durumlar bir Devlet baska bir Devlet’e uluslararast
sorumluluklarini ihlal eden bir davranisin gergeklestirilmesinde yardim ettigi veya destek
oldugu, ornegin, bilgisi dahilinde s6z konusu faaliyeti finanse ettigi ya da o faaliyet i¢in
elzem bir olanag sagladigr durumlarda meydana gelir. Diger o6rnekler olarak uluslararasi
bir su yolunu kapatmak i¢in gerekli araglart saglamak, bir kisinin yabanci topraklarda
kaciridmasina yardimct olmak, ya da iigiincii bir devietin vatandaglarinin miilklerinin yok
edilmesine yardimct olmak verilebilir.

Serhin devaminda Alman Federal Cumhuriyeti’nin bir agiklamasinda “bir
devletin baska bir devlet tarafindan gergeklestivilen hukuka aykirt giic kullanimin
kolaylastirmak igin iilkelerini o devlete agmasimin kendisinin de bir uluslararasi haksiz
fiil oldugunu” kabul ettigine atifta bulunulmakta, boylece baska bir devlet tarafindan
gerceklestirilen uluslararasi haksiz fiil igin topraklarini kullanima agmanin da bir
uluslararasi haksiz fiil olusturacagini belirtmektedir.*

Olagan dis1 teslim uygulamasina yardim fiilinin 16’nc1 maddede belirtilen sartlar
sagladig1 agiktir. Oncelikle olagan dis1 teslimin bir uluslararas1 haksiz fiil oldugu
noktasinda bir siiphe bulunmamaktadir. Yukarida atif yapilan Uluslararas1 Haksiz
Fiilden Otiirii Devletlerin Sorumlulugu Hakkinda Maddeler bir fiilin, (a) uluslararas:
hukuka uygun olarak devlete atfedilebilir olmasi ve (b) devletin bir uluslararasi
yikiimliiliigiiniin ihlali niteliginde olmas1 durumunda uluslararas1 haksiz fiil
olusturacagini diizenlemistir.** ABD agisindan bu sartlarin ilkinin saglandigi, bizzat
ABD Senatosu’nun raporlari ve bir¢ogu yukarida anilan sayisiz hiikimet organlar
ve bagimsiz organ tarafindan yapilan arastirmalarla ortaya konulmus durumdadir. Bu
fiilin ABD nin uluslararas: yiikiimliiliiklerini ihlal ettigi de agiktir: olagan dis1 teslim
programinin ABD’nin de taraf oldugu Iskenceye ve Diger Zalimane, Insanlikdis1 veya

32 ibid.
33 ibid. § 67.
34  ibid. md 2.
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Asagilayici Muamele veya Cezaya Kars1 Sézlesme’ye®® (Iskenceye Kars1 Sézlesme)
ve Medeni ve Siyasal Haklar Uluslararas1 S6zlesmesi’ne* aykiriliklari bizzat bu
So6zlesmelerin organlar tarafindan kabul edilmistir.’” Bu fiilin uluslararasi haksiz
fiil oldugu kabul edildikten sonra 16’nc1 madde baglaminda cevaplanmasi gereken
diger iki soru yardim eden devletlerin uluslararasi haksiz fiili olusturan kosullarin
varligindan haberdar olarak hareket edip etmedikleri ve fiil bu Devletler tarafindan
gerceklestirilmis olsaydi da uluslararasi haksiz fiil teskil edip etmeyecegi sorularidir.
Bunlardan ikincisi baglaminda herhangi bir tartisma bulunmamaktadir: Olagan dis1
teslim yardim eden devletler tarafindan bizzat gergeklestirilmis olsaydi da uluslararasi
haksiz fiil teskil edecegi agiktir. Birinci sorun agisindan ise yine cevabin agik oldugu
kabul edilmelidir. Zira yukaridaki béliimlerde ayrintili olarak agiklandig: tlizere is
birligi icerisinde olan devletlerin, “Terdre Kars1 Kiiresel Savas”in igerigi hakkinda
bizzat Birlesik Devletler yoneticilerinin ve hilkimete yakin hukukg¢ularin yaptigi
aciklamalar ve sayisiz bagimsiz rapor karsisinda, olagan dist teslim programinin
uluslararast hukuku ihlal ettiginden haberdar olmadiklarini savunmak olanakli degildir.
Bu nedenle bu devletlerin isteyerek is birligi yapmalar1 uluslararast hukuk agisindan
sorumluluk dogurur.*® Kald1 ki bu devletlerin bazi eylemleri, programdan bagimsiz
olarak da, uluslararasi hukukun ihlali niteligindedir.*

2. insan Haklar1 Hukuku Yoniinden

Bu basglikta tizerinde durulacak olan, uluslararasi yargi ve yargi-benzeri
organlarin kararlariyla siibuta eren aykiriliklardir. Calismanin kisitlart geregi
ayrintili olarak yer verilmeyecek olmakla beraber burada yer verilen organlarin
kararlarinin yaninda uygulamanin insan haklari hukukuna ¢esitli yonlerden
aykiriliklarini ele alan bagka pek ¢ok uluslararasi yargi-disi organ kararlar1,*® resmi
aciklamalar,*! hikkimetler-arasi orgiitler tarafindan hazirlanan sorugturma raporlari*?

35 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 December 1984,
entered into force 26 June 1987) 1465 UNTS 85.

36 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 99
UNTS 171.

37 Sirastyla iskenceye Karst Komite (“IKK”)nin Ahmed Hussein Mustafa Kamil Agiza v Isve¢ (2005) CAT/C/34/D/233/2003
ve Insan Haklar1 Komitesi (“IHK”)’nin Mohammed Alzery v Isve¢ (2006) CCPR/C/88/D/1416/2005 kararlari.

38 Singh (n3)27.

39 Asagida is birligi igerisinde olan devletlerin farkli eylemlerle ve farkli derecelerde is birligi yaptig1 agiklanacaktir. Bu
baglamda bu eylemlerden bazilarinin bizzat kendisinin uluslararas1 hukuk ihlali oldugu kolaylikla savunulabilir.

40 Birlesmis Milletler Genel Kurulu Res 60/147 (21 March 2006) UN Doc A/RES/60/147; Avrupa Konseyi Parlamenterler
Asamblesi, Res 1340/2003 (26 June 2003); Avrupa Parlamentosu (AP) Res 2005/2658 (15 December 2005); AP Res
2006/2200 (14 February 2007); AP Res 2012/2033 (11 September 2012); AP Res 2013/2702 (10 October 2013); AP Res
2014/2997 (11 February 2015); AP Res 2016/2573 (8 June 2016); Mr. Ibn al-Shaykh al-Libi and 25 others v the United
States of America Op no 29/2006 (Birlesmis Milletler Keyfi Tutuklamalar Calisma Grubu, 8 December 2005).

41 UN High Commissioner for Human Rights, ‘Statement of High Commissioner for Human Rights on Detention of Taliban
and Al Qaida Prisoners at US Base in Guantanamo Bay, Cuba’,(OHCHR, 2002) Erigim Tarihi: 17 June 2024.

42 2010 tarihli Birlesmis Milletler Ortak Caligmasi, Avrupa Konseyi’nin iiye devletlere génderdigi Kasim 2005 tarihli
sorusturma formu ve cevaplari; Avrupa Konseyi Parlamenter Asamblesi 2006, 2007 ve 2011 tarihli Marty Raporlari; Avrupa
Parlamentosu “Fava sorusturmasi” ve “Flautre Raporu”.
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ve hiikiimet-dis1 orgiitler tarafindan hazirlanan belgelerin® bulundugunun altini
cizmek gerekir.

Birlesik Devletler’in uluslararasi insan haklari organlar1 karsisindaki genel tavri
nedeniyle* bu bolimde yer verilecek mahkeme tespitleri Birlesik Devletler disindaki
devletler aleyhine yapilmig bagvurularda varilmis sonuglardir. Dolayisiyla anilacak
hi¢bir kararda Birlesik Devletler davanin dogrudan tarafi degildir.

a. Kotii Muamele Yasagi

Terore karst savasta kotli muamelenin bir ara¢ olarak kullanilmasi riski,
donemin Birlesik Devletler Bagkani Bush’un 7 Subat 2002 tarihinde verdigi
Memorandum’dan itibaren uluslararasi platformda ¢okga tartisilmistir. Bush, s6z
konusu Memorandum’da, Taliban ve El-Kaide baglaminda tutulanlarin 1949 Cenevre
Sozlesmeleri kapsaminda savas esiri olarak nitelendirilemeyeceklerini ve esasen bu
kisilerin insanca davranilmaya dair hukuki bir haklar1 olmamasina karsin (“not legally
entitled to [humane] treatment”) bu kisilere de “askeri gerekliliklere uygun oldugu
stirece” insanca davranilacagini duyurmustur.*’ Yine bu dénemde CIA’in operasyonlari
ve kot muamele arasindaki iliski, Birlesmis Milletler Insan Haklar1 Yiiksek Komiseri
tarafindan yapilan Ocak 2002 tarihli agiklamada vurgulanmigtir.*

2014 yilinda ABD Senatosu tarihinin en genis sorusturmasi olan ve yukarida anilan
“Merkezi Istihbarat Birimi’nin Tutma ve Sorgulama Program1” adli sorugturmanin
raporu aciklanmis ve bu raporda, Terore Kars1 Kiiresel Savas’ta waterboarding,
kotii tutulma kosullari, iskence ve cinsel saldir1 tehditleri, fiziksel saldirilar ve stres
pozisyonlarinda tutma dahil iskenceden asagilayict muameleye uzanan ve yukarida
alintilanan Iskenceye Kars1 Sozlesme’de yer alan yasak muamele tiirlerinin tiimiinii
karsiladig1 sOylenebilecek pek ¢cok kotli muamelenin CIA tarafindan uygulandigi
belirlenmistir.*’” Bu baglamda 6zellikle transfer siirecindeki “giivenlik kontrolii”

43 Suraporlar 6zellikle sayilmalidir: Amnesty International, ‘Memorandum to the US Government on the rights of people in
US custody in Afghanistan and Guantanamo Bay’ (2002); Amnesty International, ‘Report 2003, United States of America’
(2003); Amnesty International, ‘Unlawful detention of six men from Bosnia-Herzegovina in Guantanamo Bay’ ( 2003);
Amnesty International, United States of America, ‘The threat of a bad example: Undermining international standards as ‘war
on terror’ detentions continue’ (2003); Amnesty International, ‘Incommunicado detention/Fear of illtreatment’ (2003);
Human Rights Watch, ‘United States, Presumption of Guilt: Human Rights Abuses of Post-September 11 Detainees’ (2002);
Human Rights Watch, ‘United States: Reports of Torture of AlQaeda Suspects’ (2002); Human Rights Watch, ‘Statement on
US Secret Detention Facilities’ (2005); Human Rights Watch, ‘List of “Ghost Prisoners” Possibly in CIA Custody’ (2005);
International Helsinki Federation for Human Rights, ‘ Antiterrorism Measures, Security and Human Rights: Developments
in Europe, Central Asia and North America in the Aftermath of September 11° (2003); International Committee of the Red
Cross, ‘United States: ICRC President urges progress on detention-related issues’ (2004); International Committee of the
Red Cross, ‘ICRC Report on the Treatment of Fourteen “High Value Detainees” in CIA Custody’ WAS 07/76 (2007).

44 Bu tavir, yani “Amerikan 6zgiiciiliigii” hakkinda temel deskriptif ¢alismalardan birisi i¢in bkz Michael Ignatieff (ed),
American Exceptionalism and Human Rights (Princeton University Press 2005).

45 George W Bush, ‘Humane Treatment of al Qaeda and Taliban Detainees’ <https://nsarchive2.gwu.edu/NSAEBB/
NSAEBB127/02.02.07.pdf> Erisim Tarihi 8 July 2024.

46 UN High Commissioner for Human Rights (n 41).
47 “Senato Raporu” (n 27) 12.
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uygulamasindaki kotlii muamelelerden oldukga ayrintili bi¢imde bahseden Marty
Raporu’nun yukarida sozii edilen bulgulari da anilmalidir.*®

Yine igskence ve diger kotii muamele bigimlerinin bu programin bir pargasi oldugu,
sayisiz delil esliginde, ¢esitli uluslararas: yargi yerleri ve uluslararast mahkeme
kararlarinda da kabul edilmistir.*’

b. Kisi Ozgiirliigii ve Giivenligi Hakki
Insan Haklar1 Evrensel Bildirisi metninden de acikea goriilecegi iizere, kisi 6zgiirliigii
ve giivenligi hakkinin temel amaci kisileri “keyfi tutmalara kars1” korumaktir.® Ironiyle
isaret etmek gerekir ki keyfi tutmay1 yasaklayan 9’uncu maddenin kabuliinde Amerika
kitast devletleri oldukga etkili olmustur.>!

Birlesmis Milletler Keyfi Tutuklamalara Kars1 Calisma Grubu bir 6zgiirliikten
yoksun birakmanin su durumlarda keyfi olarak degerlendirilecegini belirtmistir:>?

(a) Ozgiirliikten yoksun birakmay1 mesrulastirilabilecek herhangi bir hukuksal
dayanak one siirmenin agik¢a olanaksiz oldugu durumlar (kategori I);

(b) Ozgiirliikten yoksun birakmanin insan Haklar1 Evrensel Bildirisi’nin 7, 13, 14,
18, 19, 20 veya 21’inci maddelerinden birinde ya da S6zlesme’ye taraf devletler
acisindan Medeni ve Siyasal Haklar Uluslararast Sézlesmesi’nin 12, 18, 19, 21,
22, 25,26 veya 27°nci maddesinde diizenlenen bir hakkin kullaniminin sonucu
olarak gergeklestirildigi durumlar (kategori 11);

(c) Insan Haklar1 Evrensel Bildirisi’nde ya da ilgili uluslararas: belgelerde
diizenlenen adil yargilanma hakkina iligkin uluslararas: giivencelerin tamamen
ya da kismi olarak g6z ard1 edildigi ve bu ihmalin 6zgiirliikten yoksun birakmay1
keyfi kilacak derecede ciddi oldugu durumlar (kategori II1);

(d) Siginma talebinde bulunanlar, gogmenler ve miiltecilerin idari veya hukuksal
itiraz haklar1 bulunmaksizin uzun siire idari gézetim altinda tutuldugu durumlar
(kategori [V);

48 Marty (n 18) 21-22.

49  El-Masri v Makedonya App no 39630/09 (ECHR, 13 December 2012) § 218; Al-Nashiri v Polonya App no 28761/11 (ECHR,
31 May 2018) §§ 514-15; Abu-Zubaydah v Litvanya App no 46454/11 (ECHR, 31 May 2018) § 639; Al-Nashiri v. Romanya
App no 33234/12 (ECHR, 31 May 2018) §§ 673-75; Nasr ve Ghali c Italya App no 44883/09 (ECHR, 23 February 2016)
§ 288; Husayn v Polonya (Abu Zubaydah) App no 7511/13 (ECHR, 24 July 2014) § 525; Ahmed Hussein Mustafa Kamil
Agiza (n 37) § 13.4; Mohammed Alzery (n 37) §§ 11.3-11.5.

50  Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(IIT) md 9: “Hig kimse keyfi olarak
gozaltina alinamaz, tutulamaz veya siiriilemez.”

51 David Weissbrodt and Mattias Hallendorff, ‘Travaux Preparatoires of the Fair Trial Provisions-Articles 8 to 11-of the
Universal Declaration of Human Rights’ (1999) 21 Human Rights Quarterly 1061, 1084.

52 Opinion No. 10/2019 concerning Mustafa Ceyhan (Azerbaijan and Turkey), Opinions adopted by the Working Group on
Arbitrary Detention at its eighty-fourth session, 24 April-3 May 2019, § 3, <https://documents-dds-ny.un.org/doc/UNDOC/
GEN/G19/190/83/PDF/G1919083.pdf> Erigim Tarihi 22 January 2024.
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(e) Ozgiirliikten yoksun birakmanin esitlige aykir1 bicimde dogum, uyruk, etnik
veya toplumsal koken, dil, din, ekonomik durum, siyasal ya da bagka fikirler,
toplumsal cinsiyet, cinsel yonelim, engellilik ya da baska bir durum temelinde
ayrimcilik yoluyla uluslararasi hukuku ihlal ettigi durumlar (kategori V).

Olagan dis1 teslim programinin birinci ve liglincii kategoriler baglaminda keyfi
tutuklamalara yol ag¢tig1 kolaylikla savunulabilir: Olagan dis1 teslimler birinci kategoriye
girer ¢iinkii, cogu zaman bu uygulamanin magdurlar1 hakkinda, yakalandiklar: sirada
yasaya uygun yakalama ve gozalti kararlariin mevcudiyeti s0yle dursun, herhangi bir
adli sorusturma dahi bulunmamaktadir. Bu sonug ayrica Tutuklamalara Karsi Calisma
Grubu'nun Mr: Ibn al-Shaykh al-Libi ve 25 diger kisi v. Amerika Birlesik Devletleri
kararinda da onaylanmistir.>* Olagan dis1 teslimler ti¢iinct kategoriye de girer ¢iinkii
olagan dis1 teslim uygulamas1 magdurlari tutulmaya karsi neredeyse tiim hukuki
giivencelerden uzak olarak hapsedilmektedir.** Bunun en agik érnekleri, yillardir
Guantanamo Korfezi’nde yargic 6niine ¢ikarilmadan ve tutmaya hukuk oniinde itiraz
edemeden hapsedilen onlarca kisidir.>

IHAM da olagan dis1 teslim magdurlari tarafindan Birlesik Devletler ile is birligi
yapan Avrupa Devletleri aleyhine yapilan basvurularda, kisi 6zgiirliigii ve glivenligi
hakkinin keyfi tutmalara kars1 bir glivence oldugunu yinelemis, keyfi tutulmaya karsi
en temel glivencelerin ise tutuklulugun siki sikiya i¢ hukuka uygun olarak yapilmasi
gerekliligi ve habeas corpus dahil tutulma hakkinda yetkili yargt yerlerine bagvuru
yapma hakk1 oldugunu belirtmistir.* Bu ilkesel belirlemelerden sonra IHAM, olagan
dis1 teslimin 6zel durumu geregince bir kisinin bu haklardan agik¢a ve ciddi derecede
mahrum birakilacagindan kuskulanmak i¢in yeterli sebeplerin oldugu bir devlete teslim
edilmesi durumunda bu hakkin ihlal edilecegine karar vermis, yukarida anilan pek
¢ok karar ve rapora dayanarak kisilerin Birlesik Devletler’e olagan disi tesliminin bu
kapsamda kisi 6zglirligii ve giivenligi hakkini ihlal ettigine karar vermistir.”’

c. Aile Yasamina Saygi Hakki

Olagan dis1 teslim uygulamasinin ¢ogu zaman goélgede kalan bir yonii, bu
uygulamanin magdurlarin ve ailelerinin birbirlerinden olduk¢a uzun siireler haber
alamamalarinin aile hayatini1 -bazen geriye doniilemez bi¢imde- etkiliyor olusudur.
Magdurlarin basina gelenlere, kagirilip kagirilmadiklarina, nereye gotiiriildiiklerine ve

53 Mr. Ibn al-Shaykh al-Libi ve 25 digerleri (n 40) § 22. Calisma Grubu ayrica Medeni ve Siyasal Haklar Uluslararasi
Sozlesmesi’nin 9’uncu maddesinin de ihlal edildigine dair fikir beyan etmistir, ibid.

54 Kai Ambos and Annika Maleen Poschadel, ‘Terrorists and Fair Trial: The Right to a Fair Trial for Alleged Terrorists Detained
in Guantanamo Bay’ (2013) 9(4) Utrecht Law Review 109, 111.

55 Birlesmis Milletler Insan Haklar1 ve Terérle Miicadele Ozel Raportériiniin 2023 tarihli raporuna gére 2023 itibariyle bu
merkezde halen tutulan kisi say1s1 30’dur: Ni Aolain (n 12) 1.

56 Birgok diger kararin yaninda bkz Abu-Zubaydah (n 49) §§ 652-53.
57 El-Masri (n 49)§ 239; Babar Ahmad (n 11) §§ 113-114; Abu Zubaydah (n 49) §§ 655-657.
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nereye gotiirilleceklerine, neyle suclandiklarina veya genis anlamiyla akibetlerine dair
tiim bilgilerden yoksun olan aile bireyleri ve magdurlar arasindaki aile baglar1 ciddi
derecede zarar gorebilmektedir. Bu konuda iki 6rnek olarak ailesinin nerede olduguna
dair hi¢bir fikri olmayan ve ailesinin -bir kismiyla- goriismesine kagirildiktan ancak
ti¢ yil sonra izin verilen Binyam Mohamed al Habashi*® ve CIA’in elinden kurtulup
ailesiyle beraber yagadigi Almanya’ya dondiigiinde aile iiyelerinin, terk edildiklerini
diistinerek, Almanya’dan Liibnan’a tagindigin1 6grenen Khalid el-Masri’nin yasadiklari
ornek verilebilir.

Bu dogrultuda yine ITHAM, olagan dis1 teslim magdurlarmin yapmis oldugu alt1
farkli bagvuruda diger haklar yaninda aile yasamina saygi hakkinin da ihlal edildigine
hiikmetmistir.*

d. Mahkemeye Erisim ve Etkili Basvuru Haklar

Olagan dis1 teslim programi magdurlari, adalete erisim konusunda Birlesik Devletler
i¢inde ve disinda sayisiz problem yasamislardir. Bu baglamda Birlesik Devletler
mahkemelerine yapilan bagvurular ve teslim eden devletler aleyhine bu devletlerin
mahkemelerine yapilan basvurular ayri ayri ele alinacaktr.

Birlesik Devletler hukukunda due process ylkiimliiliigiine uyulmadan yakalanan,
tutulan ve/veya yargilanan kisilerin bu hukuka aykir1 6zgiirliikten yoksun birakma
ve yargilama islemlerini yapan federal kurumlara kars1 bagvuru yapma olanagi
bulunmaktadir. Bivens basvurusu denen ve adinit 1971 tarihli Bivens v. Six
Unknown Named Agents of Federal Bureau of Narcotics isimli Amerikan Yiiksek
Mahkemesi kararindan® alan bu basvuru yoluyla bagvurucular hitkiimet tarafindan
gerceklestirilen anayasal ihlaller karsiliginda haksiz fiil benzeri hukuksal giderimler
elde edebilmektedir.®> Ancak bu hak mutlak degildir. Yiiksek Mahkeme’ye gore Bivens
basvurusu ile giderim elde edebilme hakk: “fereddiit gerektiren ozel etmenlerin var
oldugu” ve “federal kurumlarin Kongre tarafindan ayni giderimi saglayabilecek
alternatif giderim yollarimin varligim gésterdigi” durumlarda gecerli degildir.”® Iste
bu istisnalardan ilki, bir olagan dis1 teslim magduru olan -ve yasadig: siire¢ yukarida
Ozetlenen- Maher Arar tarafindan agilan Arar v. Ashcroft davasinda bir New York

58  Marty (n 18) 45.

59 Rumyana Grozdanova, ‘Extraordinary Rendition and Human Rights: The Case of Khaled El-Masri’ < https://livrepository.
liverpool.ac.uk/2033559/> Erisim Tarihi 22 January 2024.

60 Tarih sirastyla: El-Masri (n 49) §§ 248-250; Al Nashiri (n 49) §§ 538-540; Husayn (Abu Zubaydah) (n 49) §§ 532-534;
Nasr ve Ghali (n 49) §§ 308-310; Al Nashiri (n 49) §§ 538-540; Abu Zubaydah (n 49) §§ 664-666.

61 Bivens v. Six Unknown Fed. Narcotics Agents 403 US 388 (1971).

62 Perry M Rosen, ‘The Bivens Constitutional Tort: An Unfulfilled Promise’ (1989) 67(2/3) North Carolina Law Review 337,
338.

63 Andrea Robeda, ‘The Death of Implied Causes of Action: The Supreme Court’s Recent Bivens Jurisprudence and the Effect
on State Constitutional Tort Jurisprudence: Correctional Services Corp. v. Malesko’ (2003) 33(3) New Mexico Law Review
401, 408 dn 100.
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Federal Bolge Mahkemesi tarafindan bagvurunun reddi i¢in gerekce gosterilmistir.%
Bu davada “tereddiit gerektiren ozel etmenlerin var oldugunu™ savunan Mahkeme
yargici Yargic Trager, davadaki s6z konusu etmenlerin “ulusal giivenlik ve dis politika”
olduguna ve bu meselenin “hiikiimetin siyasal organlarina birakilmasi gerektigine”
karar vermistir.®® Yine Birlesik Devletler mahkemeleri 6niinde Amerikan Kisisel
Ozgiirliikler Birligi (American Civil Liberties Union, “ACLU”) tarafindan Khaled
el-Masri adina Virginia Dogu Bolge Mahkemesi 6niinde agilan davada bagvurucularin
talebi, Birlesik Devletler hiikimetinin hukuka uygun bigimde “devlet sirr1 bagisikligini”
One siirmiis olmas1 ve devlet sirlarin1 korumadaki ¢ikarin basvurucunun adalete
erigsimdeki bireysel ¢ikarina agir bastigi gerekgesiyle reddedilmistir.’ Bu karara kars1
El-Masri ve ACLU tarafindan yapilan itirazlar sonugsuz kalmistir.®’

Magdurlarin teslim eden devletler aleyhine bu devletlerin mahkemelerinde agtiklari
davalarda da etkin bir giderim sagladiklar1 sdylenemez. Ayrintilari her bir devletin i¢
hukuk kurallarina ve yerel otoritelerin tavirlarina goére degismekle beraber, olagan
dis1 teslim magdurlarinin Makedonya’da,*® Almanya’da,” Polonya’da,” Italya’da,”
Romanya’da,”” Litvanya’da,” Isveg’te™ agtiklar1 davalarda yeterli giderimi elde
edemedikleri, [HAM ve Birlesmis Milletler IHK kararlarinda da vurgulanmustir.

Bu baglamda belirtmek gerekir ki bazi devletlerde olagan dis1 teslimler hakkinda
sorusturmalar yapilmis ve hatta mahkiimiyet kararlar1 verilmistir. Ornegin 2003
yilinda Milano’da sokak ortasinda kimligi belirsiz kisilerce kagirilarak u¢akla Misir’a
gotiiriilen Abu Omar hakkinda italyan makamlari tarafindan etkili bir sorusturma
yiriitiilmiis, yirmi besi CIA mensubu olan yirmi alt1 Birlesik Devletler vatandasi
ve yedi Italyan askeri istihbarat teskilati mensubu hakkinda dava agilmis, 2009
yilinda yirmi ii¢ Birlesik Devletler vatandasi giyaplarinda mahkm edilmistir.” Yine
Avusturya, Kanada ve Birlesik Krallik’ta agilan bazi1 davalarda hitkiimetler devlet
sirlarinin agiga ¢ikmasindansa davacilarla anlasma yoluna gitmis, boylece magdurlar
belirli giderimler edinebilmistir.”® Ancak bu tiir giderimlerin oldukga sinirli oldugu ve

64 Ararv. Ashcroft, 414 F. Supp. 2d 250 (Eastern District of New York 2006).

65 Michael V Sage, ‘The Exploitation of Legal Loopholes in the Name of National Security: A Case Study on Extraordinary
Rendition’ (2006) 37(1) California Western International Law Journal 121, 132.

66  El-Masri v. Tenet, 437 F. Supp. 2d 530 (Eastern District Virginia 2006).

67 Margaret L Satterthwaite, ‘“The Story of EI-Masri v. Tenet: Human Rights and Humanitarian Law in the War on Terror
(2008) NYU School of Law: Public Law & Legal Theory Research Paper Series 535, 568.

68  El-Masri (n49) §§ 64-73.

69 Ibid, §§ 55-61.

70  Al-Nashiri (n 49) §§ 131-140; Husayn (n 49) §§ 125-166.
71 Nasr ve Ghali (n 49) §§ 264-274.

72 Al-Nashiri (n 49) §§ 642-656.

73 Abu Zubaydah (n 49) §§ 611-622.

74  Mohammed Alzery (n 37) §§ 11.7-11.8.

75 Retief (n 10) 88-89.

76  Kent Roach, ‘Substitute Justice? Challenges to American Counterterrorism Activities in Non-American Court’ (2013) 82(4)
Mississippi Law Journal 907, 910.
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temel sorumlulugu bulunan devlet olan Birlesik Devletler aleyhine herhangi bir sonug
icermedigi unutulmamalidir.

I1. Devletlerarasi is Birligi

Olagan dis1 teslim programinin birincil yiiriitiiciisiiniin Birlesik Devletler ve
ozellikle 11 Eyliil’den sonraki Bush y&netimi oldugu agik olmakla beraber, programin
dogasi1 geregi, baska devletlerin is birligi olmadan gerceklestirilmesi olanakli degildir.
Programin detaylar1 Birlesik Devletler ve is birligi i¢erisindeki devletler tarafindan
olagan istii bir gizlilikle korunmasina ve bu nedenle magdurlarin sayisi, kimlikleri, is
birligi icerisindeki devletler gibi uygulamayla ilgili pek ¢ok bilgiye resmi belgeler ve
baska devlet kanallariyla ulasilamamasina ragmen olagan dis1 teslim programi, diger
pek cok gizli gilivenlik faaliyetlerinden farkli olarak, tamamen “izlenemez” degildir.
Tanik beyanlari, bu beyanlarla 6rtlisen ucus kayitlari, sirket faturalari, mahkeme
belgeleri, gizli olmaktan ¢ikarilmis hiikimet belgeleri ve uydu fotograflar: gibi veriler
ile bu programin bazi 6rneklerinin “haritas1” ¢izilebilmis durumdadir.”

Raphael ve Blakeley’in tespitlerine gore pek ¢ok “teslim” ugusu ayni “ayak izini”
izlemektedir:™

Ugak, ¢ogu zaman Birlesik Devietler’in dogu yakasinda ya da yakin bir yerde bulunan ana
tissiinden Washington Dulles Uluslararast Havalimani 'na gider. Burada teslim birimi u¢aga
binene kadar yaklasik bir saat durur. Daha sonra ¢ogu zaman yakit almak igin, ara sira da bir
geceligine mola vermek i¢in rota tizerinde durarak [olagan disi teslim magdurunun] alinacagi
havalimanina dogru hareket eder. Ancak teslim ugusunun kendisi ¢ogu zaman odaklanmug
olarak ve direkt ucus yapar. Eger (Afganistan 'daki gibi) Birlesik Devletler tarafindan kontrol
edilen hava iislerinden birisi degilse ucak, [magdurun] bindirilme ve indirilme noktalarinda
kisa bir siire -¢ogu zaman bir saatten az- durur. Bunlar genelde gece olur ve ugusa yalnizca
eger mutlaka gerekliyse yakit almak icin (Giineydogu Asya’dan Kuzey Afrika’ya yaptlan
ucuslarda Diego Garcia Ingiliz Hint Okyanusu Bélgesi’'nde yapilan molalar gibi) ara
verilir... Hi¢bir rota iizeri molada tutulanlarin u¢aktan inmesine izin verilmemis ve yalnizca
olaylarin plana gore gelismedigi durumlarda ucakta uzun siireler boyunca birakilmiglardir
(Haziran 2004 te Laid Saidi 'nin Afganistan’dan Tunus’a iptal edilen teslimi gibi). Teslimler
tamamlandiginda ugak bu kez Azor Adalari ya da Turks and Caicos Adalar: gibi bir ya da
daha fazla “dinlenme ve rahatlama” noktasinda bir geceden fazla durur. Bundan sonra ¢ogu
zaman Washington'a, oradan da ana iissiine, geri doner.

77 Bu konuda yapilmis en kapsamli aragtirmalardan biri olan “The Rendition Project” adli projenin verilerinin yayimlandig:
internet sitesi igin bkz <https://www.therenditionproject.org.uk/> Erigim Tarihi 22 January 2024. Bu ¢alismanin sonuglarinin
paylasildig: iki makale i¢in bkz Sam Raphael, Crofton Black, Ruth Blakeley and Steve Kostas, ‘Tracking rendition aircraft
as a way to understand CIA secret detention and torture in Europe’ (2016) 20(1) The International Journal of Human Rights
78-103; Sam Raphael and Ruth Blakeley, ‘Rendition in the “War on Terror”” in Richard Jackson (ed), The Routledge
Handbook of Critical Terrorism Studies (Routledge 2016) 181-189.

78 Ruth Blakeley and Sam Raphael, ‘Human rights fact-finding and the CIA’s rendition, detention and interrogation programme:
A response to Cordell” (2018) 21(2) International Area Studies Review 169, 171-72.
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Cordell, bu ayak izine dayali olarak Raphael ve Blakeley tarafindan tespit edilen
teslim uguslar1 diginda 307 ek teslim ugusu daha tespit ettigini one siirmiis,” Cordell
tarafindan kullanilan metot, Raphael ve Blakeley tarafindan, kendi raporlarinda
bulunmayan tespitler igermemesi ve bulunan uguslara iligskin iddialarin yan delillerle
desteklenmemesi gerekgesiyle elestirilmigtir.®

Bu boliimde ilk olarak olagan dis1 teslim programina katilan devletlere dair raporlar
1s181nda is birliginde bulunan devletlerin bir “haritas1” ¢izilmekte, daha sonra bu
devletlerin bu uygulamaya neden katildiklar1 sorgulanmaktadir.

A. Is Birligi Haritas:

Avrupa Parlamentosu tarafindan gorevlendirilen Giovanni Claudio Fava
onderligindeki Tutsaklarin Hukuka Aykir1 Tutulmalart i¢in CIA Tarafindan Avrupali
Devletler’in Kullanildig1 iddialar1 Hakkinda Gegici Komite tarafindan yiiriitiilen
sorusturmanin (“Fava Sorusturmasi”) sonu¢ raporunda (“Fava Raporu™) 2001
yilinin sonu ile 2005 yilinin sonu arasinda CIA tarafindan kullanilan ugaklarin en az
1.245 kez Avrupa hava sahalarma girdigi ya da Avrupa havalimanlarinda durduklar
tespit edilmistir.®! Bu raporda olagan dis1 teslim programina su ya da bu bigimde
yardim eden on sekiz devlet saptanmistir: Almanya, Avusturya, Belcika, Birlesik
Krallik, Bosna Hersek, Danimarka, Irlanda, Ispanya, Isveg, Italya, Kibris, Kosova,
Makedonya, Polonya, Portekiz, Romanya, Tiirkiye ve Yunanistan.’> Raporda bu
devletlerden Polonya, Romanya ve Kosova’nin iilkelerinde gizli CIA tutma merkezleri
bulundurduklari, diger on bes devletin ise hava sahalarini ve havalimanlarini CIA
ucaklarina agtiklar1 belirlemesi yer almaktadir.®

Avrupa Konseyi i¢in Raportor Dick Marty’nin hazirladigi ve yukarida anilan
raporda ise olagan dis1 teslime katilan devletler olarak Almanya, Birlesik Krallik,
Bosna Hersek, Irlanda, Ispanya, Isveg, Italya, Kibris, Makedonya, Polonya, Portekiz,
Romanya, Tiirkiye ve Yunanistan’in ad1 gegmekte, Kosova da sorusturma komitesiyle is
birligi yapmamasi nedeniyle elestirilmektedir.** Raporda Isvec, Bosna Hersek, Birlesik
Krallik, Italya, Makedonya, Almanya ve Tiirkiye, kimligi belirlenmis magdurlarin
olagan dis1 tesliminde yardimci olmakla; Polonya ve Romanya, gizli tutma merkezleri
saglamakla; Almanya, Tiirkiye, Ispanya ve Kibris, tutulanlarim hukuk dis1 transferinde

79 Rebecca Cordell, ‘Did 9/11 Change Everything? Security and Human Rights Trade-offs in International Cooperation’,
University of Essex 2017) 11.

80 Blakeley and Raphael (n 78) 170-71.

81 Temporary Committee, *The alleged use of European countries by the CIA for the transportation and illegal detention of
prisoners’ (2006/2200(INI)) § 42 <https://www.europarl.europa.eu/sides/getDoc.do?type=REPORT &reference=A6-2007-
0020&language=EN> Erigim Tarihi 23 January 2024. Raporda bundan daha fazla sayida ugus yapilmis olabilecegi, bununla
beraber, bu uguslarin hepsinin olagan dis1 teslim ile baglantili olmayabilecegi not edilmistir, ibid.

82 ibid, §§ 49-182.
83 ibid.
84 Marty (n 18) §§ 288-291.
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kullanilan ugaklar i¢in “toplanma noktalar1” (ing. “staging points”) olusturmakla;
Irlanda, Birlesik Krallik, Portekiz, Yunanistan ve Italya ise bu ucaklar i¢in “konaklama
alan1” (ing. “stopover”) noktasi olusturmakla suglanmaktadir.

Olagan dis1 teslim programi kapsaminda yapilmis en genis arastirmalardan olan ve
Amrit Singh yonetiminde gerceklestirilip A¢ik Toplum Vakfi tarafindan yayimlanan
“Iskenceyi Kiiresellestirmek: CIA Gizli Tutmalar1 ve Olagan Dis1 Teslimleri” adli
arastirmada olagan dis1 teslim uygulamasina tabi tutulan 136 magdurun kimlikleri
saptanmis,®® bu operasyonlara ABD disinda elli dort devletin katildigi belirlenmistir.%’
Raporda ayrica katilan devletlerin aldiklari rollere de yer verilmistir. Bu raporda yer
verilen devletler ve bu devletlerin gerceklestirdikleri eylemler, Tablo 1’e dokiilmiistiir.
Bu tabloda yer alan A, B, C, D, E ve F harfleri su eylemleri imlemektedir:

A: Ulkesinde gizli tutma merkezine izin verme;

B: Magdurlar1 tutma, sorgulama, iskenceye ve istismara maruz birakmak;

C: Magdurlarin ele gegirilmesine ve transferine yardim etme;

D: Magdurlari tasiyan CIA ugaklarina hava sahalarini ve havalimanlarini agma;

E: Bireylerin CIA tarafindan gizlice tutulmasina ve olagan disi teslimine yol agan
istihbarat saglama;

F: Bagka devletler tarafindan gizlice tutulan bireyleri sorgulama.

Tablo 1. Olagan dis1 teslim uygulamasinda gorev alan devletler ve eylemleri®®
A B C D E F
Afganistan v v
Almanya v v v
Arnavutluk v v v
Avustralya v v
Avusturya v v
Azerbaycan v v
Belgika v
Birlesik Arap Emirlikleri v
Birlesik Krallik v v v v
Bosna-Hersek v v
85 ibid.
86 Singh (n 3) 30-60.
87 Ibid.

88 Tablo, s6z konusu rapora dayanarak, tarafimdan olusturulmustur. Raporda yer alan bazi eylemlerin raporun yazarlari
tarafindan s6z konusu alt1 eylem kategorisinden birine girecek sekilde siniflandirilmamig olmasi, birden fazla kategoriye
girmesi ya da ilk bakista herhangi bir kategoriye girmemesi gibi durumlarda bu eylemlerin niteligi tarafimdan yorumlanarak
tabloya islenmistir.
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Cezayir v

Cibuti v

Cek Cumhuriyeti

ANANIANIEN

Danimarka

Endonezya

Etiyopya

ANIANAN

Fas v

Finlandiya

SIS

Gambiya Cumhuriyeti v

Giiney Afrika

ANIANAN

Giircistan

AN

Hirvatistan

Hong Kong v

Iran /

irlanda

Ispanya

Isvec v

ftalya v

izlanda

Kanada

ANIANIANANIANIAN

Kenya v v

Kibris

<
<

Libya

Litvanya

<
ANANIANIEN

Makedonya

Malavi

Malezya

<

Misir

ANANIANANIAN
ANANIANANIAN

Moritanya

Ozbekistan

<

Pakistan

ANIAN

Polonya v

Portekiz

ANANIANIENIAN

Romanya v

Somali v v
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Sri Lanka v

Suriye v v
Suudi Arabistan v

Tayland v v v

Tiirkiye v v

Urdiin v v v v v
Yemen v

Yunanistan v

Zimbabve v

Goriildiigi tizere daha 6nce anilan iki rapordan farkli olarak bu arastirma, Avrupa
degil, diinya 6l¢eginde gerceklestirilmistir. Yine goriildiigii iizere, is birligi yapan
devletlerin en yaygin eylemleri sirasiyla hava saha ve limanlarini olagan dis1 teslime
agmak; magdurlar tutmak, sorgulamak, iskenceye ve istismara maruz birakmak; ve
magdurlarin ele gegirilmesine ve transferine yardim etmektir.

Raphael ve Blakeley tarafindan saptanan teslim uguslarini farkli parametrelerle
yeniden degerlendirmeye tabi tutan Cordell, A¢ik Toplum Vakfi tarafindan belirlenmis
olan 54 devletlik listeye 15 yeni devletin eklenmesi gerektigini savunmaktadir.®
Cordell’e gore bu 15 devlet sunlardir: Brezilya, Dominik Cumhuriyeti, Fransa, Giiney
Kore, Jamaika, Japonya, Katar, Kazakistan, Kuveyt, Malta, Norveg, Senegal, Seyseller,
Tacikistan, Tunus.” Eski ve Eski’ye gore Hollanda da hava sahasini ve havalimanlarini
olagan dis1 teslim ugaklarina bilingli olarak agarak programa katilmustir.”!

B. is Birliginin Nedenleri

Goriildigi tizere diinya devletlerinin dortte birinden fazlasi, ciddi insan haklar1
ihlalleri igeren olagan dis1 teslim programina, programin uygulanmasini ¢esitli
derecelerde kolaylastiran farkli tiir eylemlerle katilmistir. Bu katilim, ¢alisma
boyunca “is birligi” kavram ile anilmaktadir. Peki bu katilim uluslararas: iliskiler
bilimi acisindan da bir “is birligi” midir? Literatiirde genel kabul goren tanimi olan
Robert Keohane’nin tanimina gore is birligi
uyumlastirmast yoluyla baskalarinin giincel ya da beklenen tercihlerine gére
sekillendirmesi” ile gergeklesir.”> Goriildiigi lizere olagan dis1 teslim programina

katilim, uluslararasi iligkiler literatiiriiniin genel kabul goren tanimina gore bir is

taraflarin davranmslarin bir politika

89 Cordell, ‘Did 9/11 Change Everything? Security and Human Rights Trade-offs in International Cooperation’ (n 79) 109.

90 ibid.

91 Sharise Eski and Yarm Eski, ‘Dutch tolerance of torture? CIA extraordinary rendition flights in the Netherlands’ (2017)
Palgrave Communications 1 <https://www.nature.com/articles/palcomms201784.pdf> Erigsim Tarihi 23 January 2024.

92 Robert Owen Keohane, After Hegemony : Cooperation and Discord in the World Political Economy (Princeton University
Press 1984) 51; Helen Milner, ‘International Theories of Cooperation among Nations: Strengths and Weaknesses’ (1992)
44(3) World Politics 466, 467.
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birligidir. Zira katilan devlet, davranigslarint ABD’nin “giincel tercihlerine gore
sekillendirerek” havalimanlarini ve sahalarint ABD’ye acmus, iilkesinde CIA gizli
tutma merkezine izin vermis veya yukarida belirtilen bagkaca yollarla olagan disi
teslimde rol almistir.

Bu kismin konusu, bu is birliginin olas1 nedenleridir. Bu dogrultuda ilk olarak
devletlerin genel olarak neden is birliklerine giristiklerine dair baglica teorilere
yer verilmekte, daha sonra olagan dis1 teslim drneginde neden is birligi yapmis
olabilecekleri degerlendirilmektedir.

1. Genel Olarak

Bu boliimde uluslararasi is birliginin genel teorilerine yer verilerek devletlerin
olagan durumlarda neden is birligi yaptiklar1 sorusuna cevaplar verilmeye ¢aligilacaktir.

Hemen belirtmek gerekir ki uluslararasi ¢atisma ve is birliginin tarihi Thukydides’in
diplomasi ve ittifak anlatilarinin dahi 6tesine gotiiriilebilir olmakla beraber, bu
catisma ve is birliginin bilimsel ¢aligmalara konu edilmesi i¢in son birkag¢ on yili
beklemek gerekmistir.”> Calismalarin bu kadar yakin donemde baslamis olmasindan da
kaynakli olarak uluslararasi iligkiler literatiirii, uluslararas is birligini tiim yo6nleriyle
anlamlandirip agiklayabildigi iddiasinda degildir.** Is birligi teorilerini agiklamaya
baslamadan once bu teorilerin verili kabul ettigi dort olgudan bahsetmek gerekir:*

e Uluslararasi sistem “anarsik”tir: bir merkezi iktidar yoktur.

e Odak devletlerarasi is birligindedir. Baskaca uluslararasi organlar arasindaki is
birlikleri klasik uluslararasi ig birligi teorilerinin ilgi alan1 digindadir.

e Devletler rasyonel davranirlar: hedeflerine ulasmak amaciyla tutarl bi¢imde
hareket ederler.

*  Taraflarin tercihleri sabittir: Sonuglar devletlerin tercihlerindeki degisiklerle
degil, ortamdaki degisikliklerle agiklanmaya calisilir.

93 Xinyuan Dai, Duncan Snidal, and Michael Sampson, ‘International Cooperation Theory and International Institutions’
(2017) International Studies <https://oxfordre.com/internationalstudies/view/10.1093/acrefore/9780190846626.001.0001/
acrefore-9780190846626-e-93> Erigim Tarihi 23 January 2024.

94 Jennifer Sterling-Folker, Theories of International Cooperation and the Primacy of Anarchy: Explaining U.S. International
Policy-Making After Bretton Woods (State University of New York Press 2002) 1.

95  Dai, Snidal and Sampson (n 93) 4-5.
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Bu veriler 1g181nda ig birligi teorilerinin 6nemli bir kismi1 kuramini, 6zellikle tutsak
kilemi®® ve geyik avi’’ olmak lizere oyun teorisinden 6diing alinmis birkag 6rnek
etrafinda sekillendirmistir.”®

Is birligi ii¢ bigimde gergeklesebilir:*

e Ortiili olarak, yani taraflarmn birbirleriyle pazarlik ettikleri bir siire¢ olmadan,
iki tarafin da kararlarini birbirlerinden habersiz olarak vermesi ile.

e Mutabakatlar sonucu, yani taraflarin iletisime gecerek ve pazarliklarda
bulunarak is birligine varmast ile.

*  Dayatma ile, yani giiclii tarafin digerlerini is birligine zorlamasi sonucu.

[s birligine etki eden temel faktorler ise sunlardir:

a. Mutlak Kazanglar, Goreceli Kazanclar ve Karsihkhilik Faktorleri

Uluslararasi iliskiler ¢calismalari uzun siire devletlerin ancak mutlak kazanimlar
saglamak i¢in is birliginde bulunacaklar1 varsayimina dayanmigsa da devletlerin
goreceli (ya da dengeli) kazanimlar, yani kimsenin “biiyiik 6diili” kazanmadig1
ancak is birliginde bulunan herkesin belirli kazanimlar elde etmek i¢in is birliklerinde

bulundugu 6ne siirtilmiistiir.'*

Devletlerin yalnizca mutlak kazanglar i¢in mi is birligi yapacaklari yoksa goreceli
kazanglar i¢in de is birliginin miimkiin olup olmadig1 sorulari, mutlak kazang
teorilerine “kargiliklilik” faktoriiniin eklenmesi ile 6nemini yitirmis goériinmektedir.
Devletler birbirlerinin hamlelerine karsilik verme ihtimallerini de dikkate aldiklarinda
yukarida agiklanan “tutsak ikilemi’ndeki karar verme asamasi degisecektir. Tabii ki
bunun i¢in oyunun birden ¢ok kez tekrarlanmasi gerekir. Bu konuya “tekrarlanma
faktorii” baslhiginda yeniden doniilecektir.

96 Oyun teorisinin “mahkamlar ikilemi” ad1 da verilen bu 6rneginde iki sug ortaginin polisler tarafindan farkl odalarda
sorgulanmakta oldugu ve (6diiller ve cezalar anlatidan anlatiya degismekle birlikte) birbirlerini ele vermezlerse (yani “is
birligi” yaparlarsa) ikisinin de ¢ok az bir miktarda ceza alacaklari (en kazangli durum); eger biri digerini ele verir digeri
vermezse ele verenin serbest kalacagi, digerinin ise ¢ok agir bir ceza alacagi; ikisi de birbirini ele verir ise ikisinin de orta
derecede ceza alacaklari varsayimsal bir durum hayal edilir.

97 Tavsan ve geyiklerin yasadig1 bir ormanda avcilar ava gikarlar. Geyik biitiin avcilari, tavsan ise tek bir aveiyr doyuracak
boyuttadir, ancak geyik yakalamak igin biitiin aveilarin is birligi yapmasi gerekir. Tek bir aver bile is birligi yapmaz ve
tavsan yakalamayi tercih eder ise geyik kagacaktir. Avcilar se¢imi birbirlerinden habersiz olarak yapmaktadir.

98 Milner (n 92) 467.

99 Kenneth A Oye, ‘Explaining Cooperation under Anarchy: Hypotheses and Strategies’ (1985) 38(1) World Politics 1, 1;
Joanne Gowa, ‘Anarchy, Egoism, and Third Images: The Evolution of Cooperation and International Relations’ (1986) 40(1)
International Organization 167, 174; Catherine C Langlois and Jean-Pierre P. Langlois, ‘Tacit Bargaining in International
Relations: A Game Model and a Case Study’ (1996) 40(4) The Journal of Conflict Resolution 569; John S Odell and Dustin
Tingley, ‘Negotiating Agreements in International Relations’ in Jane Mansbridge and Cathie Jo Martin (ed), Negotiating
Agreement in Politics (American Political Science Association 2013) 144.

100 Joseph Grieco, ‘Anarchy and the limits of cooperation: A realist critique of the newest liberal institutionalism’ (1988) 42(3)
International Organization 485, 487; akt. Dai, Snidal and Sampson (n 93) 8.
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b. Taraf Sayis1 Faktorii

Uluslararas: iliskiler literatiiriinde agirlikli olarak “oyuncu sayisi arttikca is
birligi olasiliginin azalacag1”, dolayisiyla ¢ok tarafli is birliklerine kiyasla iki tarafl
is birliklerine girmenin devletler agisindan daha kolay oldugu savunulmaktadir.'!
Kenneth Oye bunun ii¢ sebebinden bahsetmektedir:'®

+ 15 birligi ortak ¢ikarlarin gergeklestirilebilmesi igin firsatlarin belirlenmesini
ve siyasalarin buna gore uyumlastirilmasini gerektirir. Taraf sayisi arttik¢a bu
cikarlarin saptanmasi giiclesir ve islemlerin ve verilerin maliyeti yiikselir. Ayrica
aktor sayisi arttikca diger taraflarin davranislarini ve gelecegi 6ngorebilme
olanag1 azalir.

*  Aktor sayist arttikga 6zerk “is birligini bozma”!® ihtimalleri ve denetim
problemleri artar.

e Aktor sayisi arttikea, is birligini bozanlara yaptirnm uygulayabilme olanagi
azalir. Is birligini sarsmadan karsiliklilik stratejilerini uygulamak giiglesir.

Fakat aktor sayisi-is birligi ihtimali arasindaki iliski karmasik bir iliskidir. Ornegin
Grieco’ya gore aktor sayist arttikca goreceli kazanglar edinme ihtimali yiikselir ve
pazarlik olanaklari artar.'® Yine Snidal’a gore daha az aktorlii bir oyunu kaybetmek,
daha ¢ok aktorlii bir oyunu kaybetmekten daha tehlikelidir. Ayrica daha fazla aktor
devletin koalisyonlar kurarak kendini korumasi olanagimn arttirabilir.'®®

Goriildiigi tizere, taraf sayist ile devletlerarast is birligi olasiligi arasindaki iliski
heniiz net olarak ortaya konmus degildir.

c. Tekrarlanma Faktorii

Is birligi olasilig1 iceren senaryolar tekrarlandik¢a devletlerin is birligine katilma
isteklerinin olumlu yonde degistigi savunulmaktadir.'® Gergekten de, tutsak
ikilemi simiilasyonlar1 birden ¢ok kez tekrarlandiginda is birligi olasiliginin arttig1
goriilmektedir. Ciinkii diizenli olarak is birligi yapmaktan elde edilen kazang, oyunun
herhangi bir zamaninda bir tarafin is birligini bozmasindan kaynaklanan zarari
onemsizlestirmektedir.'”” Ayrica oyun birkag¢ kez tekrarlandiginda diger taraflarin
davraniglarini tahmin etme olanagi artmaktadir.

101 Oye (n 99) 19-20.

102 ibid.

103 ing. “Defection”. Is birligine katilmayan ya da is birliginden gekilen devletlerin davranisi bu kavramla anlatiimaktadir.
104 Joseph Grieco, Cooperation Among Nations (Cornell University Press 1990) 238; akt. Milner (n 92) 473.

105 Duncan Snidal, ‘Relative Gains and the Pattern of International Cooperation’ (1991) 85(3) The American Political Science
Review 701, 716; akt. Milner (n 92) 474.

106 Milner (n 92) 474.
107 ibid.
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Yine oyunun birkag kez tekrarlanacagini bilmek, yani gelecekte de ayn1 veya benzer
konularda is birligi ihtimalleri dogacag bilgisi, devletlerin is birligini bozmalar1
durumunda diger taraflarin verecegi karsiliklardan ¢ekinmelerini saglayabilir.
Gelecekte is birligi yapilabilecek durumlarin sayisi arttik¢a, karsiliklilik ilkesi dnem
kazanir. Bir oyunda verilmemis karsilik, oyunun gelecekteki versiyonlarinda verilebilir.
Dolayistyla gelecekteki is birligi olasiliklariin varligi, devletlerin is birligini bozmanin
sonuglarindan daha fazla ¢ekinmesine ve is birligine daha yatkin olmalarina neden
olabilir.!

d. Uluslararasi Rejimler Faktorii

[s birligi aday1 devletlerin tabi oldugu uluslararasi rejimler de is birligi olasiligini
etkileyen bir faktdrdiir. Ayni kurallari, ilkeleri, normlar1 ve karar verme prosediirlerini
igeren rejimlere tabi olmak, yukarida s6z edilen “anarsik™ ortami yatistirarak is
birligi olasihigini arttirir.!® Ayrica taraflarin birbirlerinin davranislarini 6ngérebilme
olanaklarini arttirarak belirsizligi azaltirlar.!

e. Gii¢ Asimetrileri Faktorii

Is birligi aday1 devletler arasindaki gii¢ esitsizlikleri de is birligi olasiligini
etkileyebilir. Gii¢ farklari ile is birligi olasilig1 dogru orantilidir: Devletler arasindaki
dengesizlik ne kadar fazlaysa, is birligi olasiligi o kadar artar.'"! Ancak bu, is birligi
yapan daha gii¢siiz devletlerin her zaman daha gii¢lii devletlerden daha az kazang
saglayacagi anlamina gelmez. Bazen daha giigsiiz devletler is birliginden daha kazangh
¢ikabilir; ancak gii¢ esitsizlikleri yine de is birliginin ger¢eklesmesine katki sunar.

Bu etki, baz1 yazarlar tarafindan hegemonik istikrar teorisi ile benzerlik kurularak
aciklanmaktadir.'"? Aslen uluslararasi ekonomik diizene iligkin olarak ortaya atilmis
olan bu teoriye gore uluslararasi istikrarin en yiiksek oldugu donemler, diinyada tek
bir egemen siiper giiciin oldugu donemlerdir.'* Ornegin iki diinya savasi arasindaki
ekonomik istikrarsizliklar, Birinci Diinya Savasi oncesi egemen siiper gii¢c olan
Birlesik Krallik ile Tkinci Diinya Savasi sonrasi egemen siiper gii¢c olan Amerika
Birlesik Devletleri’nin gii¢siiz oldugu ve dolayisiyla diinyada egemen tek bir siiper
giictin bulunmadigi donemde yasanmuistir.!"* Bir egemen siiper gii¢, egemen oldugu

108 Dai, Snidal and Sampson (n 93) 5-6.

109 Milner (n 92) 475-78.

110 ibid.

111 Milner (n 92) 480.

112 Dai, Snidal and Sampson (n 93); Milner (n 92) 469.

113 Michael C Webb and Stephen D Krasner, ‘Hegemonic Stability Theory: An Empirical Assessment’ (1989) 15(2) Review
of International Studies 183, 183.

el

114 Mohd. Noor Mat Yazid, ‘The Theory of Hegemonic Stability, Hegemonic Power and International Political Economic
Stability’ (2015) 3 Global Journal of Political Science and Administration 66, 68.
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mevcut diizenin devamini, dolayisiyla istikrarini arzular ve bunu dileyen gesitli
gli¢ diizeylerinde diger devletlerden farkli olarak ancak boyle bir siiper giic bunu
saglayabilecek askeri, ekonomik ve siyasal olanaklara sahiptir.''> Bu istikrarin
devamliligini saglama rolii is birligi i¢in de gegerlidir: Egemen devlet is birliginin
bozulmamas1 ve devamini arzu ettigi siirece is birliginin bozulmas: ihtimali oldukga
kiigliktiir, ¢clinkii benzer gii¢ diizeylerinde devletlerin katildig1 bir ig birliginde taraflarin
birbirlerini tesvikler ya da gézdaglariyla is birliginin devamina zorlamalar1 oldukga
zor iken, egemen bir giic bunu yapabilecek olanaga sahiptir.

f. Sohret Faktorii

Sohret (ing. “reputation”) faktord, bir devletin daha dnceki is birliklerinde ne sekilde
davrandigma iliskindir. Ornegin daha 6nceki is birliklerinde is birligini bozmus bir
devlete duyulan giiven ve dolayisiyla gelecek is birligi ihtimalleri azalabilir.

Ancak devletin sohretinin uluslararasi siyasete etkisi tartismalidir. Baz1 yazarlar
devletlerin kendi sohretlerine 6nem verdiklerini; ancak baska devletlere her zaman
gecmisteki davraniglarina gore tavir almadiklarmi ve ig birligi siireglerinde is birligi aday1
devletlerin gegmisten gelen sohretlerin etkisinin oldukc¢a az oldugunu savunmuslardir.''®
Bununla beraber, diger aday devletlerin ge¢misteki davraniglarinin is birligi asamasinda
6nemli bir faktor oldugunu savunan yazarlarin ¢ogunlukta oldugu gériilmektedir.'"’

g. I¢ Siyaset Faktorii

s birligi literatiiriiniin ilk donemlerinde ig siyaset faktoriiniin uluslararasi is birligine
bir etkisi olmadigi ya da ihmal edilebilir bir etkisi oldugu kabul edilmis iken, Robert
Putnam’in ¢aligmalariyla bu kabul sorgulanmaya baglanmigtir.''®

I¢ siyaset uluslararasi is birligine ii¢ temelde etki eder:'?

e Ulusal ¢ikarlarin ve hedeflerin neler oldugu i¢ siyasette belirlenir.

*  Bu hedeflere ulagmak i¢in izlenecek stratejinin (kisasa kisas stratejisi, yan
6deme ve tavizler vermek, gii¢ kullanmak vb.) belirlenmesinde i¢ siyaset esastir.

e Uluslararast anlagsmalarin onaylanmasi ve uygulanmasi i¢ siyasete tabidir.

115 ibid.

116 Jonathan Mercer, Reputation and International Politics (Cornell Studies in Security Affairs, Cornell University Press 1996);
akt. Snidal, Dai and Sampson (n 93) 6.

117 Dai, Snidal ve Sampson tarafindan deginilen birkag 6rnek igin bkz Anne E. Sartori, Deterrence by Diplomacy (Princeton
University Press 2005) ve Andrew T Guzman, How International Law Works: a Rational Choice Theory (Oxford University
Press 2007); Michael Tomz, Reputation and international cooperation: Sovereign debt across three centuries (Princeton
University Press 2007); akt. Dai, Snidal and Sampson (n 93) 6.

118 Robert D Putnam, ‘Diplomacy and Domestic Politics: The Logic of Two-Level Games’ (1988) 42(3) International
Organization 427; akt. Dai, Snidal and Sampson (n 93) 10.

119 Milner (n 92) 491-93.
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Bu etmenlerin hig¢birisinin is birligine etkisinin kategorik olarak olumlu ya da
olumsuz oldugu sdylenemez. I¢ siyaset is birligini zorlastirabilir: yapilmis bir is
birligi anlagmas1 mecliste veto edilebilir, bu is birliginin ger¢eklesmesi i¢in adim
atmasi gereken organlar iizerine diisenleri yapmay1 reddedebilir, yine demokrasi
ve hukukun tstlinliigli gibi sinirlar 6zellikle demokratik devletlerin uluslararasi
alanda kullanabilecegi stratejik araclari daraltirlar.'?® Ancak i¢ siyasetin is birligini
kolaylastirici etkisi de olabilir, 6rnegin, demokrasiler arasinda yapilan ittifaklarin
digerlerine gore kayda deger bigimde daha uzun siirdiigii kaydedilmistir.'*! Yine farkli
otokrat devlet bigimlerini inceleyen Mattes ve Rodriguez, tek partili hitkiimet bigimine
sahip devletlerin ve askeri devletlerin kisisellesmis iktidarlarla yonetilen devletlere
gore is birligine daha yatkin olduklarini saptamis, bunun nedeninin de ilk iki bigimdeki
devletlerde seffaflik, liderlerin hesap verebilirligi ve siyasa olusturmadaki sinirlarin

daha gii¢lii olmasi oldugunu savunmuslardir. '

Gorildigi tizere i¢ siyaset de is birligini etkilemekte, ancak bu etkinin siddetini ve
yoniinii her zaman tam olarak tespit edebilmek kolay olmamaktadir.

Bu bolimde devletlerin genel olarak hangi etmenlere bagli olarak is birligi yaptigina
dair bazi is birligi teorileri incelenmistir. Bir sonraki boliimde ise -olagan dis1 teslime
0zel bazi diger etmenlerin yaninda- bu boliimde sayilan etmenlerin olagan dig1 teslimde
kendilerini nasil gdsterdikleri incelenerek olagan disi teslim programina katilan
devletlerin is birligine neden katildiklar1 agiklanmaya c¢alisilacaktir.

2. Olagan Dis1 Teslimde

Yukarida is birliginin li¢ ger¢eklesme bi¢imi (Ortiilii olarak, mutabakatlar ile,
dayatma ile) belirlenmisti. Olagan dis1 teslim programinin dogasi geregi ortiili is
birligi miimkiin olmadigindan, bu teslimin karsilikli mutabakatlar veya dayatmalar
ile gergeklestigi sdylenebilir. Buna karsin anlagsmalarin gizli dogas1 geregi taraflarin
anlagma kosullar1 hakkinda bilgiler vermek kolay degildir. Birlesik Devletler
Senatosu’nun yaptirdigi ve yukarida anilan arastirmanin sonug¢ raporunda bazi
anlagmalarin igeriklerinden s6z edilmis olmakla beraber, ¢ogu anlagsmanin detaylar
belirsizdir.!?

Bu kisimda devletlerin genel olarak neden is birligi yaptiklarma iliskin yukarida
belirtilen etkenleri olagan dis1 teslim agisindan incelenmektedir.

120 Erik Gartzke and Kristian S Gleditsch , ‘“Why Democracies May Actually Be Less Reliable Allies’ (2004) 48(4) American
Journal of Political Science 775, 791.

121 Kurt Taylor Gaubatz, ‘Democratic States and Commitment in International Relations’ (1996) 50(1) International Organization
109, 137.

122 Michaela Mattes and Mariana Rodrriguez, ‘Autocracies and International Cooperation’ (2014) 58(3) International Studies
Quarterly 527, 536.

123 Burada Senato Raporu’ndaki Polonya’nin nakit birka¢ milyon dolar karsiliginda daha esnek hale geldigi bilgisi tekrar
hatirlanmalidir, bkz yukarida dipnot 22.
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Mutlak-goreceli kazang ve karsiliklilitk etmenleri agisindan olagan dis1 teslim
anlagmalarinin icerikleri belirsiz oldugu i¢in taraflarin elde ettikleri ya da kendilerine
vaat edilen kazanimlar1 6grenebilmek olanakli degildir. s birligi yapan devletler
arasinda yliksek terdr tehdidine maruz olan devletlerin (6rnegin Birlesik Krallik)
dogrudan kazanglari ulusal giivenlige kars1 tehditlerin azalmas1 gibi goriinmekte iken,
is birligi yapan bazi devletlere karsi (Romanya, izlanda, Moritanya gibi) yiiksek bir
teror tehdidi bulunmamaktadir.'?* Dolayisiyla bu devletlerin is birligini hangi sartlarda
ve hangi hedefe ulasmak adina yaptiklar1 agik degildir.

Taraf sayisi etmeni agisindan sunu séylemek gerekir: Terore Karsi Kiiresel Savas
baglaminda yapilmis bilinen tiim olagan dis1 teslim anlagmalari, bir tarafin Amerika
Birlesik Devletleri oldugu ikili anlagmalardir. Dolayisiyla taraf sayisi etmeninin
etkisini belirleyecek ek tavizler, coklu yarar boliisiimleri gibi etmenler olagan dist
teslim uygulamasi i¢in gegerli degildir. Yukarida agiklandigi iizere uluslararasi iliskiler
literatiiriinde ¢ogunluk bulan kabule gore devletler ikili is birliklerine girmeye ¢ok
tarafli is birliklerinden daha yatkin olduklarindan, bu etmenin is birligi olasiligint
arttirdig1 sdylenebilir.

Tekrarlanma etmeni baglaminda bu tiir terore karsi ulusal glivenligi koruma amagl
is birliklerinin diizenli olarak tekrarlanabilecegi sdylenebilir. Olagan dis1 teslimde is
birligi ve genel olarak giivenlik is birlikleri gelecekte de gerceklesebilecek nitelikte
oldugundan, olagan dis1 teslim baglaminda bu etmenin de is birligi lehine etki yaptiginm
sOylemek yanlis olmayacaktir.

Uluslararast rejimler etmeni agisidan dzellikle Kuzey Atlantik Antlagmast Orgiitii
(North Atlantic Treaty Organization, NATO) agisindan bir degerlendirme yapmak
gerekebilir. Olagan disi teslim programina katilan devletlerin tiim diinya devletlerine
orant %25 ten biraz yiiksek olmakla beraber, bu oran NATO {iyesi devletler agisindan
eger Orgiit’e 2004 y1linda katilan devletler sayilirsa %61,5’e; eger Orgiit’e 2004 yilinda
katilan yedi devlet say1lmazsa %73,6’ya ¢ikmaktadir.' Dolayisiyla ayni uluslararasi
rejime tabi bu devletlerde is birligi oraninin kayda deger bir bigimde arttig1 séylenebilir.

Gii¢ asimetrileri etmeni baglaminda yukarida agiklanan uluslararasi iliskiler
literatiirii bizi, aralarinda ABD ile ciddi bir gii¢ asimetrisi bulunan devletlerin is
birligine daha yatkin olmasi1 gerektigi sonucuna goétiirmektedir. Ancak burada olagan
dis1 teslim agisindan teoriden bir sapma goriilmektedir. Tki farkli calismada ortaya
konuldugu iizere olagan dis1 teslime katilan ve katilmayan devletler ile ABD arasindaki
gii¢ farkliliklari, ABD’den alinan ekonomik ve askeri yardimlar ve gayri safi milli

124 Institute for Economics & Peace, ‘Global Terrorism Index 2019: Measuring the Impact of Terrorism’ (2019) <https:/www.
visionothumanity.org/maps/global-terrorism-index/> 8.

125 2004 yilindan 6nce NATO iiyesi olan 19 devletten 14°0; 2004 yilinda NATO tiyesi olan 7 devletten 2’si bu uygulamaya
katilmistir. Bu programin resmi olarak sona erdirildigi 2009 yilinda tiye olan Arnavutluk ve Hirvatistan ve 2017 yilinda
tiye olan Karadag bu hesaba dahil edilmemistir.
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hasila gibi gostergeler bakimindan anlamli bir fark bulunmamaktadir.'?® Yine is
birligine katilan devletler arasinda ABD ile gii¢ asimetrisi diisiik devletler yaninda
(6rnegin Almanya, Birlesik Krallik, Kanada), asimetrinin oldukca ytiksek oldugu
devletler de (6rnegin Gambiya, Malavi, Moritanya) bulunmaktadir.'*” Ayni dogrultuda,
Cordell’in hesaplamalarina gore is birligine katilan devletlerin yarisindan fazlasi
Birlesik Devletler ile diisiik ticaret ve yardim iliskisi igerisindedir.'*®

I¢ siyaset etmeni baglaminda i¢ siyasetin is birligini ne derecede ve ne yonde
etkileyecegine dair kategorik bir cevap vermenin miimkiin olmadigi agiklanmisti.
Schmidt ve Sikkink katilan devletler ile katilmayan devletler arasinda bu devletlerin
yonetim bi¢imlerinin demokrasi olup olmamasi, i¢ siyasetteki muhalefet diizeyi, bir
siyasal gecis doneminde olup olmamalar1 etmenleri arasinda anlamli bir farklilik
bulunmadigimi belirlemistir.'”® Calismada A¢ik Toplum Vakfi’nin anilan raporunda bu
uygulamaya katildig1 belirlenen 54 devletten 23’1 demokratik devlet olarak kategorize
edilmektedir."*® Cordell bu oranin %50 oldugunu belirtmektedir."*! iki calismada da
demokratik devlet siniflandirmasinin hangi verilere dayanilarak yapildigi net degildir.

Son olarak olagan dis1 teslim pratiginin dogasi geregi katilan devletlerin teror
tehdidi altinda bulunup bulunmadigimi da degerlendirmek gerekir. Beklenen sonug,
yogun terdr tehdidi altindaki devletlerin is birligi oranlarinin daha yiiksek olmasidir.
Ancak bu etmenin de anlamli bir farklilik yaratmadigi goriilmektedir. Zira ilgili
donemde katilan devletlerin %40°1 diisiik terérizm tehdidi altindadir ve katilan bazi
devletler 2001 yilin1 6nceleyen on yilda higbir terérist saldirtya maruz kalmamugtir. '
Bu bulgu Schmidt ve Sikkink tarafindan da dogrulanmaktadir.'*3

Goriildiigii tizere olagan is birligi teorilerinin hi¢biri olagan dis1 teslim agisindan
katilan devletlerle katilmayan devletler arasinda anlamli bir fark {iretmemektedir.
Dabhasi, bu programda is birligi yapan devletler arasinda her agidan ¢ok biiyiik
farkliliklar bulunmaktadir. Ornegin ABD’nin uzun dénemli miittefiki olan Fransa
uygulamaya katilmamisken, bu devlet ile iliskileri genel olarak gergin olan Iran
ig birligi yapmistir. Yine katilan devletler arasinda Almanya, Birlesik Krallik gibi
oturmus demokrasilerin yani sira Suudi Arabistan, Urdiin gibi otokratik devletler de
bulunmaktadir. Bu devletlerden bazilari ilgili donemde merkezin solunda yer alan
hiikimetler tarafindan yonetilmekteyken (Kanada, Birlesik Krallik gibi), bazilar ise

126 Schmidt and Sikkink (n 9) 1027; Rebecca Cordell, ‘Security-Civil Liberties Trade-offs: International Cooperation in
Extraordinary Rendition’ (2019) 45(4) International Interactions 369, 373.

127 World Bank National Accounts Data, GDP (current US$) (World Bank Group) Erigim Tarihi 8 July 2024.

128 Cordell, ‘Security-Civil Liberties Trade-offs: International Cooperation in Extraordinary Rendition’ (n 126) 373.
129 Schmidt and Sikkink (n 9) 1023.

130 ibid.

131 Cordell, ‘Security-Civil Liberties Trade-offs: International Cooperation in Extraordinary Rendition’ (n 126) 372.
132 ibid.

133 Schmidt and Sikkink (n 9) 1023.
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merkezin saginda yer alan hiikkiimetler tarafindan yonetilmektedir (Italya, Tiirkiye
gibi). Dolayisiyla is birligindeki devletler arasinda anlaml bir benzerlik bulunmuyor
gibi gortinmektedir.

Tam bu noktada, Rebecca Cordell’in olagan dis1 teslimde is birliginin “femel
haklar-ulusal giivenlik takasina yatkin devletler arasinda” gergeklestigi savinin
altin1 ¢izmek gerekir.!** Cordell tezine, olagan dis1 teslim programinin igerdigi insan
haklari ihlalleri nedeniyle agi8a ¢ikarilmasi durumunda devletler agisindan oldukga
sorun dogurabilecek nitelikte oldugunu vurgulayarak baslamaktadir.'*> Olagan dis1
teslim programina katildiklar1 ortaya ¢ikan devletlerin igeride ve disarida kotii
sOhretle, olumsuz kamuoyuyla ve terdre karsi savasta ellerinin zayiflamasi tehdidiyle
karsilagabileceklerinden, katilan devletlerin tiimii i¢in operasyonlarin gizliligi ¢ok
onemlidir. Bu nedenle Cordell, is birligi teklifinin yalnizca bu teklifi kabul edecek
devletlere yapilmas1 gerektigini ve bu nedenle ABD’nin is birligi yapmak i¢in
anlastig1 devletleri dikkatlice seg¢tigini savunmaktadir.'*®* ABD’nin bu se¢im igin
bir kritere ihtiyaci vardir. Cordell’e gore bu kriter, devletlerin ulusal giivenlik adina
temel hak ve 6zgiirliikleri feda etmeye yatkinliklar1 ve bu noktada ABD ile benzer
bir algiya sahip olup olmadiklaridir. Boylece Birlesik Devletler ile benzer algiya
sahip devletlerin “daha ucuza” ikna edilmeleri ve gizlilik igerisinde hareket etmeleri
daha miimkiin olacaktir.'*” Yazar bu yatkinligi 6lgmek adina Birlegsmis Milletler
Genel Kurulunda insan haklar1 konularinda yapilmis oylamalarda diger devletler
tarafindan verilen oylar1t ABD’nin oylari ile kiyaslamistir. Yazara gore bu algimin
belirlenmesinde BM Genel Kurulunda yapilan oylamalarin dikkate alinmasinin {i¢
sebebi vardir:'*

*  BM Genel Kurulunda tiim devletler oy kullanmakta, dolayisiyla tiim devletlerin
egilimleri karsilagtirmali olarak izlenebilmektedir.

e Oylamalar ¢ok ¢esitli konularda yapildigindan devletlerin farkli senaryolardaki
egilimlerini tespit etmek miimkiin olmaktadir.

e Birdevletin BM Genel Kurulunda verdigi oylarin i¢ siyasette dengeler, liderler
ve egilimler degisse dahi oldukca tutarli kaldigi ortaya konulmustur.

Cordell’in yaptig1 nicel hipotez testleri bu tezi dogrulayan sonuclar vermistir: Verdigi
oylar ABD ile orta derecede benzerlik gosteren medyan degere sahip devletten daha
139

cok benzerlik gosterenlere dogru gidildikge, katilim oranlar1 artmaktadir.”*® Ornegin

bilinen olagan dis1 teslim partnerlerinden Birlesik Krallik, Polonya ve Romanya,

134 Cordell, ‘Security-Civil Liberties Trade-offs: International Cooperation in Extraordinary Rendition’ (n 126) 389.
135 ibid. 374.

136 ibid.

137 ibid.

138 ibid 375.

139 Ibid 387.
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1999 yilinda insan Haklar1 ve Terorizm alaninda insan haklarimin uygulama alanini
genisleten bir kararin oylanmasinda ABD ile beraber ¢ekimser kalmiglardir.'#°

Bu tezi takip ederek ABD’nin dogrudan ayni hesaplamayi yapmamis olsa da
is birliginde bulunma teklifini insan haklari-ulusal giivenlik geriliminde benzer
bakis acilarina sahip devletlere gotiirdiigli savunulabilir. Ancak tek kriterin bu
olmayabilecegi akilda tutulmalidir. Baz1 devletler insan haklari-ulusal giivenlik
gerilimine bakis agilarindan bagimsiz olarak, 6rnegin jeopolitik konumlar1 ya da
“ileri sorgu tekniklerine” yatkinliklar1 geregi hedef se¢ilmis olabilir. Yine NATO
iiyesi devletlere, halihazirda giicli bir ittifak i¢cinde bulunmalari nedeniyle yine oy
oranlaridan bagimsiz olarak is birligi i¢in yaklagilmis olabilir.'*!

Sonug¢

CIA’in uzun yillar kullandig1 ancak 6zellikle 11 Eyliil saldirilarindan sonra
yogunlugunu arttirdigi olagan disi teslim uygulamasi, i¢erisinde agir insan haklar
ihlalleri iceren uygulamalar barindirmaktadir. Bu ihlallerin diger devletler tarafindan
da bilinir ya da kolaylikla 6grenilebilir oldugu ag¢iktir. Bununla beraber aralarinda
demokrasi ve insan haklar1 endekslerinde oldukea yiiksek puanlar alan devletler de
bulunan en az elli dort devlet, olagan dis1 teslim programinin hayata gecirilmesine
cesitli bicimlerde katki saglamiglardir. Calismada bunun nedeni sorgulanmas,
devletlerin genel olarak hangi kriterlere dayanarak ve nelerden etkilenerek is birligi
yaptiklarina dair mevcut uluslararasi iligkiler literatiiriine yer verilmistir.

Calismada uluslararas iligkiler literatiiriiniin is birligi iligkilerine getirdigi son
derece degerli teorilerin bu programdaki devletlerarasi is birligini tek basina ve tam
anlamiyla aciklamadigi gézlemlenmistir. Kazang ve karsiliklilik etmeni bakimindan,
i birliginde bulunan devletlerin bir boliimiiniin ¢ok diisiik teror tehdidinde bulunan
devletler oldugu goriilmiistiir. Taraf sayis1 etmeni, belli 6l¢iide etkili olmus olabilir.
Mevcut uluslararasi iliskiler literatiirii, devletlerin bu tiir konularda ¢ok tarafli is
birliklerine kiyasla iki tarafli is birliklerine daha yatkin olduklarini ortaya koymaktadir.
Olagan dis1 teslim programi da, dogas1 geregi ve ayrikst durumlar haric, sadece ABD
ile ikili is birligi i¢erisinde uygulanmistir. Tekrarlanma olasilig1 etmeni de olagan
dis1 teslim 6zelinde is birligi lehine etki etmis olabilir; ¢ilinkii terére kars1 benzeri is
birliklerine gelecekte de gereksinim duyulmasi olasidir. Uluslararasi rejimler etmeni
acisindan NATO {iyesi devletler arasinda is birligi oraninin ciddi bicimde arttigi
goziikmektedir. Glig asimetrisi etmeninin etkisinin diisiik oldugu gézlemlenmektedir,
c¢linkii programa katilan devletlerin kayda deger bir boliimii ABD ile aralarindaki gii¢

140 1bid. 376.

141 Ornegin Teslim, Tutma ve Sorgulama Programinda kilit rol oynamis olan Misir ve Urdiin’iin oy oranlar1 ABD ile yiiksek
benzerlik gostermemektedir: Cordell, ‘Security-Civil Liberties Trade-offs: International Cooperation in Extraordinary
Rendition’ (n 126) 376.

312



Orcan / Olagan Disi Teslim Ornegiyle Uluslararasi insan Haklari Hukuku ihlallerinde Devletlerarasi is Birligi

asimetrisi goreli olarak ¢ok yiiksek olmayan devletlerdir. I¢ siyaset etmeninin etkisi
acik degildir: bir ¢alismaya gore uygulamaya katilan 54 devletin 23°{i, digerine gore
yiizde 50°si demokratik olarak kategorize edilen devletlerdir. Bu etmen agisindan
gecis doneminde olma, 6zel ve anlik i¢ karisikliklar gibi alt unsurlar1 da odaga alan
bir degerlendirme yapilmamustir.

Bu noktada, Cordell’in ulastig1 sonuglara atifla, olagan dis1 teslim programinin
agir insan haklar: ihlalleri igermesi boyutunun is birligine yeni bir dinamik kattig1
ve olagan dis1 teslim programina katilan devletlerin insan haklarini ulusal giivenlik
¢ikarlar1 karsisinda feda etmeye daha yatkin devletler oldugu savini dikkate almak
gerekir. Olagan dis1 teslim 6zelinde bu sav, dogrulaniyor goziikkmektedir. Gergekten
de teslim programina katilan devletlerle katilmayan devletler karsilastirildiginda BM
Genel Kurulunda insan haklari konularinda verdikleri oylarin Birlesik Devletler’in
verdigi oylarla dnemli derecede Ortiistiigii, bagka bir deyisle insan haklari-ulusal
glivenlik 6diinlii takasini ikincisi lehine gergeklestirmeye yatkinliklarinin benzer
oldugu gozlemlenmektedir.

Calismada devletlerin olagan dig1 teslim programi 6ncesi egilimleri degerlendirmelere
temel alinmustir. Fakat bu tiir agir insan haklart ihlallerinde is birligi yapan devletlerin ig
birligi sonrasindaki sicilleri de ilging bir degisim gosterebilmektedir. Ornegin Schmidt
ve Sikkink, bu programa katilan otokratik devletlerin insan haklari sicillerinin program
sonrasi ciddi bi¢imde diistiigiinii ve agir insan haklari ihlalleri gergeklestirmeye
daha yatkin hale geldiklerini, demokratik olarak siniflandirilabilecek devletlerde ise
benzer bir diigiise rastlanmadigini not etmektedir.!*> Bu tiir insan haklari ihlalleri is
birliklerine katilan devletlerin is birligi sonrasindaki egilimleri, ilerleyen ¢aligmalara
konu edilebilir.
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AMAC VE KAPSAM

Istanbul Universitesi Hukuk Fakiiltesi Milletleraras1 Hukuk ve Milletlerarast Miinasebetler
Arastirma ve Uygulama Merkezi tarafindan 1981 yilindan bu yana diizenli olarak ¢ikarilmakta olan
Public and Private International Law Bulletin (PPIL), ulusal ve uluslararas1 akademik ¢evreleri
hedeflemektedir. Public and Private International Law Bulletin (PPIL)’a gonderilen makaleler
¢ift-kor hakemlik sistemi kullanilarak degerlendirilmektedir. Haziran ve Aralik aylarinda olmak
iizere yilda iki say1 halinde yayinlanan Public and Private International Law Bulletin (PPIL)’da
yayimlanmasi istenen bilimsel ¢alismalarin Haziran sayisi igin en ge¢ 31 Mart tarihine kadar, Aralik
sayisi i¢in ise en ge¢ 30 Eylil tarihine kadar gonderilmesi gerekmektedir.

Public and Private International Law Bulletin (PPIL)’da, milletlerarasi hukuk ve milletlerarasi
6zel hukuk alanlarmim farkli boyutlarini adalet ve hukuk temellerinde ele alan disipliner veya
disiplinlerarast 6zgiin caligsmalar yayimlanmaktadir. Boylelikle dergimiz milletlerarast hukuk,
milletlerarast miinasebetler ve milletlerarasi 6zel hukuk konularina giren meseleleri yakindan takip
ederek ve ilgili caligmalar1 yaymlayarak bu konularda faaliyet gosteren kisilere yardimci olmay1
hedeflemektedir.

Public and Private International Law Bulletin (PPIL)’da milletleraras1 hukuk ve milletlerarasi 6zel
hukuk alanlarinda yazilmis 6zgiin makalelerin yan1 sira, bu alanlarda yayinlanmis olan kitaplara
dair incelemeler ve ilgili yarg: kararlarina dair degerlendirmelere de yer verilmektedir.

(a) Milletlerarast Hukuk:

1. Milletlerarast Hukuk (Tarihgesi, felsefesi, teorileri, kaynaklari, kisileri, milli hukukla
iliskileri vs.)

Milletleraras1t Hukuk Kisiligi ve Tanima (Devletler, Hiikiimetler)

Ulkesel Egemenlik ve Devletin Yetkisi

Milletleraras1 Hukukta Islemler: Tek tarafli islemler ve Andlasmalar Hukuku
Milletleraras1 Baris ve Giivenlik Hukuku ve Kuvvet Kullanma Yasagi
Milletleraras1 insan Haklar1 Hukuku

Milletleraras1 Cevre Hukuku

Insancil Hukuk (Silahl1 ¢atigmalar hukuku)

Milletleraras1 Teskilatlar Hukuku

10. Milletleraras1 Deniz Hukuku

11. Milletleraras1 Ekonomi Hukuku

12. Devletin Hukuki Sorumlulugu

13. Milletleraras: Ceza Hukuku

14. Milletleraras1 Miilteci Hukuku

15. Milletleraras1 Uyusmazliklarin Baris¢il Yollarla Coziimi (Diplomatik, Yargisal)
16. Milletleraras1 Hava ve Uzay Hukuku
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17. Milletlerarasi Siniragan Sular ve Akifer Hukuku
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(b) Milletleraras1 Ozel Hukuk:

Milletleraras1 Ozel Hukukun Genel Prensipleri
Milletleraras1 Usul Hukuku
Milletlerarast Adli Yardim
Kanunlar Ihtilafi Kurallar:
Milletlerarasi Yatirrm Hukuku
Yabancilar Hukuku (Yabancilarin Sosyal Haklar1, Miilkiyet Hakki, Egitim Hakk1 vb.)
Tiirk Vatandaslik Hukuku
Yerel Mahkemelerin Milletlerarasi Yetkisi
Yabanc1 Mahkeme ile Yabanci Tahkim Mahkemesi Kararlarinin Taninmasi ve Tenfizi
. Milletlerarasi Aile ve Cocuk Hukuku
. Milletleraras1 Ozel veya Usul Hukukuna liskin Sozlesmeler Hukuku
. Alternatif Uyusmazlik Coztimleri

e A ol o

—_ = = =
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. Milletlerarasi Ticari Tahkim
. G6¢ Hukuku

—_
N

EDIiTORYAL POLITiIKALAR VE HAKEM SURECI

Yayin Politikas:
Dergiye yayinlanmak {izere gonderilen makalelerin icerigi derginin amag¢ ve kapsami ile uyumlu
olmalidir. Dergi, orijinal arastirma niteligindeki yazilar1 yaymlamaya 6ncelik vermektedir.

Genel ilkeler
Daha once yaymlanmamis ya da yayinlanmak {izere baska bir dergide halen degerlendirmede
olmayan ve her bir yazar tarafindan onaylanan makaleler degerlendirilmek iizere kabul edilir.

On degerlendirmeyi gegen yazilar iThenticate intihal tarama programindan gegirilir. Intihal
incelemesinden sonra, uygun makaleler Editor tarafindan orijinaliteleri, metodolojileri, makalede
ele alinan konunun 6nemi ve derginin kapsamina uygunlugu agisindan degerlendirilir.

Bilimsel toplantilarda sunulan 6zet bildiriler, makalede belirtilmesi kosulu ile kaynak olarak kabul
edilir. Editor, gonderilen makale bigcimsel esaslara uygun ise, gelen yaziy1 yurticinden ve /veya
yurtdigindan en az iki hakemin degerlendirmesine sunar, hakemler gerek gordiigii takdirde yazida
istenen degisiklikler yazarlar tarafindan yapildiktan sonra yayimlanmasina onay verir.

Makale yaymlanmak tizere Dergiye gonderildikten sonra yazarlardan higbirinin ismi, tim yazarlarin
yazili izni olmadan yazar listesinden silinemez ve yeni bir isim yazar olarak eklenemez ve yazar
strasi degistirilemez.

Yayina kabul edilmeyen makale, resim ve fotograflar yazarlara geri gonderilmez.

Telif Hakkinda

Yazarlar Public and Private International Law Bulletin dergisinde yayinlanan c¢aligmalarmm telif
hakkina sahiptirler ve ¢alismalar1 Creative Commons Atif-GayriTicari 4.0 Uluslararas: (CC BY-
NC 4.0) olarak lisanslidir. Creative Commons Atif-GayriTicari 4.0 Uluslararas:1 (CC BY-NC 4.0)
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lisansi, eserin ticari kullanim disinda her boyut ve formatta paylasilmasina, kopyalanmasina,
cogaltilmasina ve orijinal esere uygun sekilde atifta bulunmak kaydiyla yeniden diizenleme,
doniistiirme ve eserin iizerine insa etme dahil adapte edilmesine izin verir.

Acik Erisim ilkesi

Public and Private International Law Bulletin, tiim igerigi okura ya da okurun dahil oldugu kuruma
ticretsiz olarak sunulur. Okurlar, ticari amag haricinde, yayinci ya da yazardan izin almadan dergi
makalelerinin tam metnini okuyabilir, indirebilir, kopyalayabilir, arayabilir ve link saglayabilir.

Public and Private International Law Bulletin makaleleri agik erisimlidir ve Creative Commons
Atif-GayrniTicari 4.0 Uluslararast (CC BY-NC 4.0) (https://creativecommons.org/licenses/by-
nc/4.0/deed.tr) olarak lisanslidir.

islemleme Ucreti

Derginin tiim giderleri Istanbul Universitesi tarafindan karsilanmaktadir. Dergide makale yayii
ve makale siireglerinin yiirtitiilmesi {icrete tabi degildir. Dergiye gonderilen ya da yayin igin kabul
edilen makaleler igin islemleme {icreti ya da gonderim iicreti alinmaz.

Hakem Siireci

Daha once yaymlanmamig ya da yayinlanmak iizere bagka bir dergide halen degerlendirmede
olmayan ve her bir yazar tarafindan onaylanan makaleler degerlendirilmek tizere kabul edilir.
Gonderilen ve 6n kontrolii gegen makaleler iThenticate yazilimi kullanilarak intihal igin taranir.
Intihal kontroliinden sonra, uygun olan makaleler bag editér tarafindan orijinallik, metodoloji,
islenen konunun onemi ve dergi kapsami ile uyumlulugu acisindan degerlendirilir. Bas editér,
makaleleri, yazarlarin etnik kdkeninden, cinsiyetinden, cinsel yoneliminden, uyrugundan, dini
inancindan ve siyasi felsefesinden bagimsiz olarak degerlendirir. Yayma gonderilen makalelerin
adil bir sekilde ¢ift tarafli kér hakem degerlendirmesinden gegmelerini saglar.

Secilen makaleler en az iki ulusal/uluslararas: hakeme degerlendirmeye gonderilir; yayin karari,
hakemlerin talepleri dogrultusunda yazarlarin gergeklestirdigi diizenlemelerin ve hakem siirecinin
sonrasinda bag editor tarafindan verilir.

Hakemlerin degerlendirmeleri objektif olmalidir. Hakem siireci sirasinda hakemlerin asagidaki
hususlar1 dikkate alarak degerlendirmelerini yapmalari beklenir.

- Makale yeni ve énemli bir bilgi iceriyor mu?

- Oz, makalenin igerigini net ve diizgiin bir sekilde tanimlryor mu?
- Yontem biitiinliiklii ve anlasilir sekilde tanimlanmis nu1?

- Yapilan yorum ve varilan sonuglar bulgularla kanitlaniyor mu?

- Alandaki diger calismalara yeterli referans verilmis mi?

- Dil kalitesi yeterli mi?

Hakemler, gonderilen makalelere iliskin tiim bilginin, makale yayinlanana kadar gizli kalmasini
saglamali ve yazar tarafinda herhangi bir telif hakki ihlali ve intihal fark ederlerse editore
raporlamalidirlar. Hakem, makale konusu hakkinda kendini vasifli hissetmiyor ya da zamaninda
geri doniis saglamasi miimkiin goriinmiiyorsa, editdre bu durumu bildirmeli ve hakem siirecine
kendisini dahil etmemesini istemelidir.



YAZARLARA BiLGi

Degerlendirme siirecinde editor hakemlere gézden gegirme i¢in gonderilen makalelerin, yazarlarin
6zel miilkii oldugunu ve bunun imtiyazl bir iletisim oldugunu agikga belirtir. Hakemler ve yayin
kurulu tiyeleri bagka kisilerle makaleleri tartisamazlar. Hakemlerin kimliginin gizli kalmasina 6zen
gosterilmelidir.

YAYIN ETiGi VE iILKELER

Public and Private International Law Bulletin, yayin etiginde en yiiksek standartlara baghdir ve
Committee on Publication Ethics (COPE), Directory of Open Access Journals (DOAJ), Open Access
Scholarly Publishers Association (OASPA) ve World Association of Medical Editors (WAME)
tarafindan yayinlanan etik yayincilik ilkelerini benimser; Principles of Transparency and Best Practice
in Scholarly Publishing baslig altinda ifade edilen ilkeler i¢in adres: https://publicationethics.org/
resources/guidelines-new/principles-transparency-and-best-practice-scholarly-publishing

Gonderilen tiim makaleler orijinal, yaymlanmamis ve baska bir dergide degerlendirme siirecinde
olmamalidir. Her bir makale editorlerden biri ve en az iki hakem tarafindan ¢ift kor degerlendirmeden
gecirilir. Intihal, duplikasyon, sahte yazarlik/inkar edilen yazarhk, arastrma/veri fabrikasyonu,
makale dilimleme, dilimleyerek yayin, telif haklar ihlali ve ¢ikar ¢atigmasinin gizlenmesi, etik disi
davranislar olarak kabul edilir.

Kabul edilen etik standartlara uygun olmayan tiim makaleler yayindan ¢ikarilir. Buna yayimdan
sonra tespit edilen olast kuraldisi, uygunsuzluklar igeren makaleler de dahildir.

Arastirma Etigi

Dergi arastirma etiginde en yiiksek standartlar1 gozetir ve asagida tanimlanan uluslararasi aragtirma
etigi ilkelerini benimser. Makalelerin etik kurallara uygunlugu yazarlarin sorumlulugundadir.

- Arastirmanin tasarlanmasi, tasarimin gézden gegirilmesi ve arastirmanin yiiriitiilmesinde,
biitiinliik, kalite ve seffaflik ilkeleri saglanmalidir.

- Arastirma ekibi ve katilimcilar, aragtirmanin amaci, yontemleri ve Ongoriilen olasi
kullanimlari; arastirmaya katilimin gerektirdikleri ve varsa riskleri hakkinda tam olarak
bilgilendirilmelidir.

- Arastirmakatilimcilarmin sagladigi bilgilerin gizliligi ve yanit verenlerin gizliligi saglanmalidir.
Arastirma katilimcilarin 6zerkligini ve sayginligini koruyacak sekilde tasarlanmalidir.

- Aragtirma katilimcilari goniillii olarak arastirmada yer almali, herhangi bir zorlama altinda
olmamalidirlar.

- Katilimeilarin zarar gérmesinden kaginilmalidir. Arastirma, katilimcilari riske sokmayacak
sekilde planlanmalidir.

- Arastirma bagimsizligiyla ilgili agik ve net olunmali; ¢ikar catigmasi varsa belirtilmelidir.

- Deneysel c¢alismalarda, arastirmaya katilmaya karar veren katilimcilarin yazili
bilgilendirilmis onay1 alinmalidir. Cocuklarin ve vesayet altindakilerin veya tasdiklenmis
akil hastalig1 bulunanlarin yasal vasisinin onay1 alinmalidir.

- Calisma herhangi bir kurum ya da kurulusta gergeklestirilecekse bu kurum ya da kurulustan
caligma yapilacagina dair onay alinmalidir.
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- Insan 6gesi bulunan ¢alismalarda, “yéntem” boliimiinde katilimcilardan “bilgilendirilmis
onam” alindiginin ve ¢alismanin yapildigi kurumdan etik kurul onay1 alindig1 belirtilmesi
gerekir.

Yazarlarin Sorumlulugu

Makalelerin bilimsel ve etik kurallara uygunlugu yazarlarin sorumlulugundadir. Yazar makalenin
orijinal oldugu, daha once baska bir yerde yaymlanmadigi ve basgka bir yerde, baska bir dilde
yayinlanmak iizere degerlendirmede olmadig1 konusunda teminat saglamalidir. Uygulamadaki telif
kanunlart ve anlasmalari gozetilmelidir. Telife bagli materyaller (6rnegin tablolar, sekiller veya
biiyiik alintilar) gerekli izin ve tesekkiirle kullanilmalidir. Bagka yazarlarin, katkida bulunanlarin
caligmalari ya da yararlanilan kaynaklar uygun bigimde kullanilmali ve referanslarda belirtilmelidir.

Gonderilen makalede tiim yazarlarin akademik ve bilimsel olarak dogrudan katkist olmalidir, bu
baglamda “yazar” yayinlanan bir arastirmanin kavramsallastirilmasina ve dizaynina, verilerin
elde edilmesine, analizine ya da yorumlanmasina belirgin katki yapan, yazinin yazilmasi ya da
bunun igerik acisindan elestirel bigimde gdzden gecirilmesinde gorev yapan birisi olarak goriliir.
Yazar olabilmenin diger kosullar1 ise, makaledeki ¢aligmay1 planlamak veya icra etmek ve / veya
revize etmektir. Fon saglanmasi, veri toplanmasi ya da aragtirma grubunun genel siipervizyonu
tek basina yazarlik hakki kazandirmaz. Yazar olarak gosterilen tiim bireyler sayilan tiim 6lgiitleri
karsilamalidir ve yukaridaki olgiitleri karsilayan her birey yazar olarak gosterilebilir. Yazarlarin
isim siralamasi ortak verilen bir karar olmalidir. Tiim yazarlar yazar siralamasimi Telif Hakki
Anlagmasi1 Formu’nda imzali olarak belirtmek zorundadirlar.

Yazarlik igin yeterli 6l¢iitleri karsilamayan ancak ¢aligmaya katkisi olan tiim bireyler “tesekkiir / bilgiler”
kisminda siralanmalidir. Bunlara 6rnek olarak ise sadece teknik destek saglayan, yazima yardimer olan
ya da sadece genel bir destek saglayan, finansal ve materyal destegi sunan kisiler verilebilir.

Biitlin yazarlar, aragtirmanin sonuglarmi ya da bilimsel degerlendirmeyi etkileyebilme potansiyeli
olan finansal iliskiler, ¢ikar catismasi ve ¢ikar rekabetini beyan etmelidirler. Bir yazar kendi
yaymlanmis yazisinda belirgin bir hata ya da yanlislik tespit ederse, bu yanlisliklara iligkin diizeltme
ya da geri ¢gekme i¢in editor ile hemen temasa gegme ve isbirligi yapma sorumlulugunu tasir.

Editor ve Hakem Sorumluluklar:

Bas editor, makaleleri, yazarlarin etnik kdkeninden, cinsiyetinden, cinsel yoneliminden, uyrugundan,
dini inancindan ve siyasi felsefesinden bagimsiz olarak degerlendirir. Yayina gonderilen makalelerin
adil bir sekilde cift tarafli kor hakem degerlendirmesinden gegmelerini saglar. Gonderilen makalelere
iliskin tiim bilginin, makale yaymlanana kadar gizli kalacagini garanti eder. Bas editor igerik ve yayinin
toplam kalitesinden sorumludur. Gereginde hata sayfasi yaymlamali ya da diizeltme yapmalidir.

Bas editor; yazarlar, editorler ve hakemler arasinda ¢ikar ¢atigmasina izin vermez. Hakem atama
konusunda tam yetkiye sahiptir ve Dergide yayinlanacak makalelerle ilgili nihai karar1 vermekle
yiktimlidr.

Hakemlerin arastirmayla ilgili, yazarlarla ve/veya arastirmanin finansal destekgileriyle cikar
catigmalart olmamalidir. Degerlendirmelerinin sonucunda tarafsiz bir yargiya varmalidirlar.
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Gonderilmis yazilara iliskin tiim bilginin gizli tutulmasini saglamali ve yazar tarafinda herhangi bir
telif hakki ihlali ve intihal fark ederlerse editdre raporlamalidirlar. Hakem, makale konusu hakkinda
kendini vasiflt hissetmiyor ya da zamaninda geri doniis saglamasi miimkiin gériinmiiyorsa, editére
bu durumu bildirmeli ve hakem siirecine kendisini dahil etmemesini istemelidir.

Degerlendirme siirecinde editér hakemlere gézden gecirme i¢in gonderilen makalelerin, yazarlarm
6zel miilkii oldugunu ve bunun imtiyazl bir iletisim oldugunu agik¢a belirtir. Hakemler ve yayin
kurulu iiyeleri baska kisilerle makaleleri tartisamazlar. Hakemlerin kimliginin gizli kalmasima 6zen
gosterilmelidir. Bazi durumlarda editoriin karariyla, ilgili hakemlerin makaleye ait yorumlart ayni
makaleyi yorumlayan diger hakemlere gonderilerek hakemlerin bu siiregte aydinlatilmasi saglanabilir.

YAZILARIN HAZIRLANMASI

Dil

Derginin yaymn dili Tiirkge ve ingilizce’dir. Tiirkge dilinde bagvuru yapan makalelerde ingilizce
6z, anahtar kelime ve genisletmis 6zet yer almahdir. Ingilizce dilince bagvuru yapan makalelerde
genisletilmis 6zete ihtiya¢ duyulmamaktadir.

Yazilarin Hazirlanmasi ve Gonderimi

Aksi belirtilmedikge gonderilen yazilarla ilgili tiim yazismalar ilk yazarla yapilacaktir. Makale
gonderimi online olarak ve http://ppil.istanbul.edu.tr iizerinden yapilmalidir. Génderilen yazilar,
yazinin yayinlanmak iizere gonderildigini ifade eden, makale tiiriinii belirten ve makaleyle ilgili
bilgileri iceren (bkz: Son Kontrol Listesi) bir mektup; yazinin elektronik formunu iceren Microsoft
Word 2003 ve iizerindeki versiyonlari ile yazilmis elektronik dosya ve tiim yazarlarin imzaladigi
Telif Hakk1 Anlagmasi Formu eklenerek génderilmelidir.

1. Calismalar, A4 boyutundaki kagidin bir yiiziine, iist, alt, sag ve sol taraftan 2,5 cm. bosluk
birakilarak, 12 punto Times New Roman harf karakterleriyle ve 1,5 satir aralik dl¢iisii ile
hazilarlanmalidir.

2. Dergimize gonderilen makalelerde Giris bolimiinden once 200-250 kelime arasinda
caligmanin kapsamini, amacini, ulasilan sonuglar1 ve kullanilan yontemi kaydeden Tiirkce
ve Ingilizce 6z (abstract) ile caligmanin icerigini temsil eden 5-15 Tiirkce ve Ingilizce
anahtar kelime yer almalidir. Tiirkge makalelerde, 800-1000 kelime igeren Ingilizce
genisletilmis 6zet (extended summary) yer almalidir.

3. Calismalarin baglica su unsurlar1 igermesi gerekmektedir: Baslik, Tiirk¢e 6z ve anahtar
kelimeler; Ingilizce baslik, Ingilizce 6z ve anahtar kelimeler; Tiirkge makalelerde yazar
tarafindan ileri siiriilen goriisleri ve varilan sonuglar1 kapsayacak mahiyette 800-1000
kelime genisletilmis 6zet, ana metin boliimleri, son notlar ve kaynaklar.

4. Metin i¢i alintilama ve kaynak gosterme igin OSCOLA kaynak sitilinin 4. versiyonu
kullanilmalidir. OSCOLA 4 stili hakkinda bilgi igin; http://ppil.istanbul.edu.tr/tr/content/
yazarlara-bilgi/kaynaklar sayfasini ziyaret edebilir veya Yazarlara Bilgi’nin Kaynaklar
baslig1 altinda ilgili agiklama ve drnekleri inceleyebilirsiniz.

5. Metin i¢i alintilama ve kaynak gosterme icin OSCOLA kaynak sitilinin 4. versiyonu
kullanilmalidir. OSCOLA 4 stili hakkinda bilgi igin; http://ppil.istanbul.edu.tr/tr/content/
yazarlara-bilgi/kaynaklar sayfasini ziyaret edebilir veya Yazarlara Bilgi’nin Kaynaklar
baglig1 altinda ilgili agiklama ve 6rnekleri inceleyebilirsiniz.
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6. Calismalarda tablo, grafik ve sekil gibi gostergeler ancak caligmanin takip edilebilmesi
acgisindan gereklilik arz ettigi durumlarda, numaralandirilarak, tanimlayici bir baslik ile
birlikte verilmelidir. Tablolara ait baslik iistte, Sekiller’e ait bashk altta yer almalidir.
Demografik &zellikler gibi metin iginde verilebilecek veriler, ayrica tablolar ile ifade
edilmemelidir.

7. Yaymlanmak tizere gonderilen makale ile birlikte yazar bilgilerini i¢eren kapak sayfasi
gonderilmelidir. Kapak sayfasinda, makalenin bashgi, yazar veya yazarlarin bagh
bulunduklar1 kurum ve unvanlari, kendilerine ulasilabilecek adresler, cep, is ve faks
numaralar1 ve e-posta adresleri yer almalidir (bkz. Son Kontrol Listesi).

8. Kurallar dahilinde dergimize yaymlanmak {izere gonderilen caligmalarin her tiirli
sorumlulugu yazar/yazarlarina aittir.

9. Yaym kurulu ve hakem raporlart dogrultusunda yazarlardan, metin {izerinde bazi
diizeltmeler yapmalari istenebilir.

10. Yaymlanmasina karar verilen ¢alismalarin, yazar/yazarlarinin her birine dergi gonderilir.

11. Dergiye gonderilen calismalar yayinlansin veya yaymlanmasin geri gonderilmez.

Yazim ve Atif Kurallari

1. Genel Hususlar

a) Kisaltmalarda nokta kullanilmamalidir.

b) Bir dipnotta birden fazla esere atif yapiliyorsa, her bir eser noktal1 virgiil ile ayrilmalidir.
¢) Atiflarda supra, infra, ante, id, loc cit, op cit, contra kisaltmalar1 kullanilmamalidir.

d) icindekiler kismma yer verilmemelidir.

e) Kisaltmalar cetveline yer verilmemelidir.

2. Oz / Abstract
Makalelerde 200-250 kelimeden olusan Tiirkge 6z ve ingilizce abstract béliimlerine yer verilmelidir.

3. Anahtar Kelimeler / Keywords
a) Oz béliimiiniin altinda Tiirkge en az 5 en cok 15 anahtar kelime kullanilmalidir.
b) Abstract boliimiiniin altinda Ingilizce en az 5 en ¢ok 15 keywords kullanilmalidir.

4. Extended Summary

Makalelerde, makaleye yabanci yazarlar tarafindan atif yapilmasini saglayacak olciide, makalede
yer verilen bilgi ve gériislerin derlendigi, en az 800 en fazla 1000 kelimeden olusacak Ingilizce bir
extended summary yer almalidir.

5. Mevzuata Yapilacak Atif

a) Tiirk mevzuatina atif, asagidaki drnekte gosterildigi sekilde yapilmalidir:

Ornek Niifus Hizmetleri Kanunu, Kanun Numaras:: 5490, Kabul Tarihi: 25.4.2006, RG
29.4.2006/26153

b) Yabanci devlet mevzuatina ve AB mevzuatina yapilacak atiflar, OSCOLAnin 2.4, 2.6.1 ve 2.8.2

numarali bolimlerinde gosterildigi sekilde yapilmalidir.



YAZARLARA BiLGi

6. Kitaplar

Kitaplara yapilan atiflarda kitaba iligkin bilgiler s6yle siralanmalidir:

Yazar Adi1 Soyadi, Kitap Adi (Kagimnci Bast Oldugu, Yaymevi Yili) Atif Yapilan Sayfa.

Ornek [Tek yazarh kitaplar]:
B Bahadir Erdem, Tiirk Vatandaslik Hukuku (6th edn, Beta 2017) 165.

Ornek [Cok yazarl kitaplar]
5Aysel Celikel and Giinseli Oztekin Gelgel, Yabancilar Hukuku (24th edn, Beta 2019) 86ff.
8Cemal Sanl1, Emre Esen and Inci Ataman-Figanmese, Milletlerarast Ozel Hukuk (6th edn,
Vedat 2018) 322.

7. Editorlii Kitaplar

Editorlii kitaplara yapilan atiflarda kitaba iliskin bilgiler soyle siralanmalidir:

Yazar Ad1 Soyadi, ‘Eser (Boliim) Ad1” in Editor(ler) Adi (ed), Kitap Adr (Yayinevi Y1l) Atif Yapilan

Sayfa

Ornek °Rumeysa Partalci, ‘Tiirkiye’nin Cocuk Haklarina Dair S6zlesme’ye Koydugu Cekincelerin
Incelenmesi’in Giinseli Oztekin Gelgel and Faruk Kerem Giray (eds), Milletleraras: Aile ve
Cocuk Hukukuna Iligkin Secilmis Makaleler (Beta 2017) 5.

8. Makaleler

Makalelere yapilan atiflarda makaleye iliskin bilgiler sdyle siralanmalidir:

Yazar Adi1 Soyadi, ‘Makale Adi’ (Y11) Cilt (Say1) Dergi Adi ilk Sayfa Numarasi, Atif Yapilan Sayfa

Ornek "'Sevin Toluner, ‘Kibris’in Avrupa Birligi’ne Uyelik Bagvurusunun Hukuki Gegerliligi ve
Sonuglart’ (2002) 22(2) MHB (Prof. Dr. Ergin Nomer’e Armagan) 857, 860.
“Ayse Nur Titiincii, ‘Montreux Convention and Canal Istanbul’ (2017) 37(1) MHB 113,
116.

9. Elektronik Kaynaklar

Elektronik kaynaklara yapilan atiflarda esere iligkin bilgiler sdyle siralanmalidir:

Yazar Ad1 Soyadi, ‘Eser Ad1’ (Y1) Cilt(Say1) Dergi Adi <Linki> Erisim Tarihi.

Ornek '"Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’
(2010) 1(1) EJLT < http://ejlt.org//article/view/17 > Erisim Tarihi 27 July 2010.

10. Web Siteleri ve Bloglar

Web sitelerine ve bloglara yapilan atiflarda esere iliskin bilgiler sdyle siralanmalidir:

Yazar Ad1 Soyadi, ‘Eser Adr’ (Web Sitesinin Adi, Eserin Yayin Tarihi) <Linki> Erisim Tarihi.

Ornek *'Sarah Cole, ‘Virtual Friend Fires Employee’ (Naked Law, 1 May 2009) <www.nakedlaw.
com/2009/05/index.htmI> Erisim Tarihi 19 November 2009

11. Ayni Esere Birden Fazla Atif Yapilmasi

Ayni esere birden fazla atif yapilmasi halinde asagidaki orneklerde goriildigi sekilde atif
yapilmalidir:

Ornek SAysel Celikel and Giinseli Oztekin Gelgel, Yabancilar Hukuku (24th edn, Beta 2019) 86.

2%6Celikel and Oztekin Gelgel (n 5) 112.
Yibid 114-115.


http://ejlt.org/article/view/17
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12. Aym Yazarn Birden Fazla Eserine Atif
Ayni yazarin birden fazla eserine yapilacak atiflarda eser adlari uygun sekilde kisaltilmalidir:
Ornek *Erdem, Vatandaglik Hukuku (n 3) 142.

3'Erdem, ‘Cinsiyet Farki’ (n 9) 297.

13. Yargi Kararlarina veya Davalara Atif
a) Tiirk mahkeme kararlarina asagida yer alan drneklerde gosterildigi sekilde atif yapilmalidir:
Ornek Ankara 3 Sulh Mahkemesi, 4558/3543, 11.03.2017.

Ankara 1 Idare Mahkemesi, 4558/3543, 11.03.2017.

Ankara 3 BAM, 4558/3543, 11.03.2017.

Ankara 3 BIM, 4558/3543, 11.03.2017.

Danistay 10 D, 2247/5111, 25.11.2011.

Yargitay 2 HD, 4558/3543, 11.03.2017.

Anayasa Mahkemesi, 2014/13044, 11.11.2015.
b) Yabanci mahkeme kararlarina OSCOLA’nin 2.1 ild 2.3 numarali bdlimlerinde gosterildigi
sekilde, ABAD kararlarina ise OSCOLAnin 2.6.2 boliimiinde gosterildigi sekilde atif yapilmalidir.
¢) Avrupa Insan Haklari Mahkemesi kararlarina asagida yer alan 6rneklerde gosterildigi sekilde atif
yapilmalidir:
Ornek Omojudi v UK (2009) 51 EHRR 10.

Osman v UK ECHR 1998—VIII 3124.

Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).

Simpson v UK (1989) 64 DR 188.

14. Kaynakc¢a
Kaynakgada oncelikle yazarin soyadina daha sonra adinin ilk harfine yer verilmelidir. Makalelerin
sayfa araligi gésterilmelidir:
Ornek Erdem BB, Tiirk Vatandasiik Hukuku (6th, Beta 2017) 165.
Celikel A and Oztekin Gelgel G, Yabancilar Hukuku (24th edn, Beta 2019).
Sanli C, Esen E and Ataman-Figanmese I, Milletleraras: Ozel Hukuk (6th edn, Beta 2018).
Titlincii AN, ‘Montreux Convention and Canal Istanbul’ (2017) 37(1) MHB 113-123.

Anf kurallart hakkinda ayrintil bilgi icin bkz. OSCOLA 4th Edition: https://www.law.ox.ac.uk/
sites/files/oxlaw/oscola_4th edn_hart 2012.pdf


https://www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th_edn_hart_2012.pdf
https://www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th_edn_hart_2012.pdf
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SON KONTROL LiSTESI

Asagidaki listede eksik olmadigindan emin olun:
e Editore mektup

v

LR

Makalenin tiirii

Bagka bir dergiye gonderilmemis oldugu bilgisi

Sponsor veya ticari bir firma ile iligkisi (varsa belirtiniz)

Istatistik kontroliiniin yapildig: (arastirma makaleleri igin)

Ingilizce yoniinden kontroliiniin yapildig:

Yazarlara Bilgide detayli olarak anlatilan dergi politikalarinin gdzden gegirildigi
Kaynaklarin OSCOLA 4’e gore belirtildigi

Telif Hakki Anlagmasi Formu

Daha 6nce basilmis ve telife bagli materyal (yazi-resim-tablo) kullanilmis ise izin belgesi
Kapak sayfasi

v
v
v

v
v

Makalenin tiirii

Makalenin Tiirkge ve Ingilizce baslig

Yazarlarin ismi soyadi, unvanlari ve bagli olduklar kurumlar (tiniversite ve fakiilte
bilgisinden sonra sehir ve tilke bilgisi de yer almalidir), e-posta adresleri

Sorumlu yazarin e-posta adresi, agik yazisma adresi, is telefonu, GSM, faks nosu
Tiim yazarlarin ORCID’leri

e Makale ana metni

Makalenin Tiirkge ve Ingilizce bashg1

CULRRRR

Ozetler: 200-250 kelime Tiirkce ve Ingilizce

Anahtar Kelimeler: 5-15 adet Tiirkge ve Ingilizce

Makale Tiirkge ise, 800-1000 kelime Ingilizce genisletilmis 6zet (Extended Summary)
Finansal destek (varsa belirtiniz)

Cikar ¢atismasi (varsa belirtiniz)

Tesekkiir (varsa belirtiniz)

Kaynaklar

Tablolar-Resimler, Sekiller (baslik, tanim ve alt yazilariyla)


http://cdn.istanbul.edu.tr/FileHandler2.ashx?f=ppil_telifhakkianlasmasiformu.doc
http://cdn.istanbul.edu.tr/FileHandler2.ashx?f=ppil_kapak_sayfasi_637057829184561197.docx

INFORMATION FOR AUTHORS

AIM AND SCOPE

Public and Private International Law Bulletin (PPIL), which is regularly being published by
Istanbul University Faculty of Law Research Center of International Law and International
Relations since 1981, targets national and international audience. Articles submitted to Public and
Private International Law (PPIL) are subject to a double-blind peer-review evaluation system.
Public and Private International Law (PPIL) is published twice a year, in June and December. The
academic papers requested to be published in Public and Private International Law (PPIL) have
to be submitted by the latest March 31st for June issue and September 30th for December issue.

Disciplinary and interdisciplinary academic papers focused on the diverse faces of public and private
international law in connection with the basis of justice are being published in Public and Private
International Law Bulletin (PPIL). Therefore, while following public and private international law
and international relations issues and publishing related academic papers this journal aims to help
academicians studying or making researches in the same field.

Besides academic articles on public international law and private international law, book reviews
regarding the same subjects and evaluations of related court decisions are published in Public and
Private International Law Bulletin (PPIL).

Mainly preferred topics of (a) public international law and (b) private international law in Public
and Private International Law Bulletin (PPIL) are listed below.

(a) Public International Law

1. International Law (in general, i.e., History, Philosophy, Theory, Sources, Subjects of
International Law; The Relations of International and National laws)
International Law Personality, Recognition of States and Governments
Territorial Sovereignty and State Jurisdiction
International Transactions: Unilateral Acts and The Law of Treaties

2
3
4
5. International Peace and Security Law and Use of Force
6. International Human Rights Law

7. International Environmental Law

8. International Humanitarian Law ( Armed Conflicts Law)

9. International Organizations Law

10. International Law of the Sea

11. International Economic Law

12. State Responsibility

13. International Criminal Law

14. International Refugees Law

15. Peaceful Settlement of International Disputes (Diplomatic and Judicial Means)
16. International Air and Space law

17. Transboundary Waters and Aquifer (groundwaters) Law
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(b) Private International Law:

General Principles of Private International Law

International Procedure Law

Conflict of Laws Rules

International Investment Law

Law on Aliens (i.e., Social Rights, Property Rights, Right to Education)

Citizenship Law

International Jurisdiction

Recognition and Enforcement of Foreign Court Judgements and Foreign Arbitration Awards
International Family and Child Law

10. International Contracts Law

S I i

©

11. Alternative Dispute Resolutions
12. International Commercial Arbitration
13. Migration Law

Intersecting topics of these two areas such as immigration and refugee law, investment law are also
being subject to interdisciplinary legal reviews.

EDITORIAL POLICIES AND PEER REVIEW PROCESS

Publication Policy

The subjects covered in the manuscripts submitted to the Journal for publication must be in
accordance with the aim and scope of the journal. The journal gives priority to original research
papers submitted for publication.

General Principles
Only those manuscripts approved by its every individual author and that were not published before
in or sent to another journal, are accepted for evaluation.

Submitted manuscripts that pass preliminary control are scanned for plagiarism using iThenticate
software. After plagiarism check, the eligible ones are evaluated by editor-in-chief for their originality,
methodology, the importance of the subject covered and compliance with the journal scope.

Short presentations that took place in scientific meetings can be referred if indicated in the article.
The editor hands over the papers matching the formal rules to at least two national/international
referees for evaluation and gives green light for publication upon modification by the authors in
accordance with the referees’ claims. Changing the name of an author (omission, addition or order)
in papers submitted to the Journal requires written permission of all declared authors. Refused
manuscripts and graphics are not returned to the author.

Copyright Notice

Authors publishing with the journal retain the copyright to their work licensed under the
Creative Commons Attribution-NonCommercial 4.0 International license (CC BY-NC 4.0)
(https://creativecommons.org/licenses/by-nc/4.0/) and grant the Publisher non-exclusive
commercial right to publish the work. CC BY-NC 4.0 license permits unrestricted, non-commercial
use, distribution, and reproduction in any medium, provided the original work is properly cited.
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Open Access Statement

Public and Private International Law Bulletin is an open access journal which means that all content
is freely available without charge to the user or his/her institution. Except for commercial purposes,
users are allowed to read, download, copy, print, search, or link to the full texts of the articles in this
journal without asking prior permission from the publisher or the author.

The articles in Public and Private International Law Bulletin are open access articles licensed under
the terms of the Creative Commons Attribution-NonCommercial 4.0 International License (CC BY-
NC 4.0) (https://creativecommons.org/licenses/by-nc-nd/4.0/deed.en/)

Article Processing Charge

All expenses of the journal are covered by the Istanbul University. Processing and publication are
free of charge with the journal. There is no article processing charges or submission fees for any
submitted or accepted articles.

Peer Review Process
Only those manuscripts approved by its every individual author and that were not published before
in or sent to another journal, are accepted for evaluation.

Submitted manuscripts that pass preliminary control are scanned for plagiarism using iThenticate
software. After plagiarism check, the eligible ones are evaluated by Editor-in-Chief for their
originality, methodology, the importance of the subject covered and compliance with the journal
scope. Editor-in-Chief evaluates manuscripts for their scientific content without regard to ethnic
origin, gender, sexual orientation, citizenship, religious belief or political philosophy of the authors
and ensures a fair double-blind peer review of the selected manuscripts.

The selected manuscripts are sent to at least two national/international external referees for
evaluation and publication decision is given by editor-in-chief upon modification by the authors in
accordance with the referees’ claims.

Editor-in-Chief does not allow any conflicts of interest between the authors, editors and reviewers
and is responsible for final decision for publication of the manuscripts in the Journal.

Reviewers’ judgments must be objective. Reviewers’ comments on the following aspects are
expected while conducting the review.

- Does the manuscript contain new and significant information?

- Does the abstract clearly and accurately describe the content of the manuscript?
- Is the problem significant and concisely stated?

- Are the methods described comprehensively?

- Are the interpretations and consclusions justified by the results?

- Is adequate references made to other Works in the field?

- Is the language acceptable?

Reviewers must ensure that all the information related to submitted manuscripts is kept as
confidential and must report to the editor if they are aware of copyright infringement and plagiarism
on the author’s side.
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A reviewer who feels unqualified to review the topic of a manuscript or knows that its prompt
review will be impossible should notify the editor and excuse himself from the review process.

The editor informs the reviewers that the manuscripts are confidential information and that this is a
privileged interaction. The reviewers and editorial board cannot discuss the manuscripts with other
persons. The anonymity of the referees is important.

PUBLICATION ETHICS AND PUBLICATION MALPRACTICE STATEMENT

Public and Private International Law Bulletin is committed to upholding the highest standards of
publication ethics and pays regard to Principles of Transparency and Best Practice in Scholarly
Publishing published by the Committee on Publication Ethics (COPE), the Directory of Open
Access Journals (DOAJ), the Open Access Scholarly Publishers Association (OASPA), and
the World Association of Medical Editors (WAME) on https://publicationethics.org/resources/
guidelines-new/principles-transparency-and-best-practice-scholarly-publishing

All parties involved in the publishing process (Editors, Reviewers, Authors and Publishers) are
expected to agree on the following ethical principles.

All submissions must be original, unpublished (including as full text in conference proceedings),
and not under the review of any other publication synchronously. Each manuscript is reviewed by
one of the editors and at least two referees under double-blind peer review process. Plagiarism,
duplication, fraud authorship/denied authorship, research/data fabrication, salami slicing/salami
publication, breaching of copyrights, prevailing conflict of interest are unnethical behaviors.

All manuscripts not in accordance with the accepted ethical standards will be removed from
the publication. This also contains any possible malpractice discovered after the publication. In
accordance with the code of conduct we will report any cases of suspected plagiarism or duplicate
publishing.

Research Ethics

The journal adheres to the highest standards in research ethics and follows the principles of
international research ethics as defined below. The authors are responsible for the compliance of
the manuscripts with the ethical rules.

- Principles of integrity, quality and transparency should be sustained in designing the
research, reviewing the design and conducting the research.

- The research team and participants should be fully informed about the aim, methods,
possible uses and requirements of the research and risks of participation in research.

- The confidentiality of the information provided by the research participants and the
confidentiality of the respondents should be ensured. The research should be designed to
protect the autonomy and dignity of the participants.

- Research participants should participate in the research voluntarily, not under any coercion.

- Any possible harm to participants must be avoided. The research should be planned in such
a way that the participants are not at risk.
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- The independence of research must be clear; and any conflict of interest or must be
disclosed.

- In experimental studies with human subjects, written informed consent of the participants
who decide to participate in the research must be obtained. In the case of children and those
under wardship or with confirmed insanity, legal custodian’s assent must be obtained.

- If'the study is to be carried out in any institution or organization, approval must be obtained
from this institution or organization.

- In studies with human subject, it must be noted in the method’s section of the manuscript
that the informed consent of the participants and ethics committee approval from the
institution where the study has been conducted have been obtained.

Author Responsibilities

It is authors’ responsibility to ensure that the article is in accordance with scientific and ethical
standards and rules. And authors must ensure that submitted work is original. They must certify that
the manuscript has not previously been published elsewhere or is not currently being considered
for publication elsewhere, in any language. Applicable copyright laws and conventions must be
followed. Copyright material (e.g. tables, figures or extensive quotations) must be reproduced
only with appropriate permission and acknowledgement. Any work or words of other authors,
contributors, or sources must be appropriately credited and referenced.

All the authors of a submitted manuscript must have direct scientific and academic contribution to the
manuscript. The author(s) of the original research articles is defined as a person who is significantly

2 < 2 <

involved in “conceptualization and design of the study”, “collecting the data”, “analyzing the data”,
“writing the manuscript”, “reviewing the manuscript with a critical perspective” and “planning/
conducting the study of the manuscript and/or revising it”. Fund raising, data collection or
supervision of the research group are not sufficient roles to be accepted as an author. The author(s)
must meet all these criteria described above. The order of names in the author list of an article must
be a co-decision and it must be indicated in the Copyright Agreement Form. The individuals who do
not meet the authorship criteria but contributed to the study must take place in the acknowledgement
section. Individuals providing technical support, assisting writing, providing a general support,

providing material or financial support are examples to be indicated in acknowledgement section.

All authors must disclose all issues concerning financial relationship, conflict of interest, and
competing interest that may potentially influence the results of the research or scientific judgment.

When an author discovers a significant error or inaccuracy in his’her own published paper, it is the
author’s obligation to promptly cooperate with the Editor to provide retractions or corrections of
mistakes.

Responsibility for the Editor and Reviewers

Editor-in-Chief evaluates manuscripts for their scientific content without regard to ethnic origin,
gender, sexual orientation, citizenship, religious belief or political philosophy of the authors. He/
She provides a fair double-blind peer review of the submitted articles for publication and ensures
that all the information related to submitted manuscripts is kept as confidential before publishing.


http://cdn.istanbul.edu.tr/FileHandler2.ashx?f=ppil_copyrightagreementform.doc
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Editor-in-Chief is responsible for the contents and overall quality of the publication. He/She must
publish errata pages or make corrections when needed.

Editor-in-Chief does not allow any conflicts of interest between the authors, editors and reviewers.
Only he has the full authority to assign a reviewer and is responsible for final decision for publication
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