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ARASTIRMA MAKALESi / RESEARCH ARTICLE

Cinsiyet Temelli Zulme Karsi Uluslararasi Hukukta ve Tiirk
Hukukunda Saglanan Koruma Statiileri

Protection Statuses Provided Under International and Turkish Law Against Gender-Based
Persecution

Ceren Karagozoglu® ©, Rumeysa Partalei™

Oz

1951 tarihli Multecilerin Hukuki Statiisiine Dair Cenevre Sozlesmesi uluslararasi hukuk cergevesinde sekillenen uluslararasi
koruma rejiminin baglayici temel kaynagini olusturmaktadir. Bu nitelik, S6zlesme’ye cinsiyet temelli zulme karsi bagvurulacak
ilk kaynak olma 6zelligini kazandirmakta; multeci statiisi, cinsiyet temelli zuliim karsisinda bireye uluslararasi koruma sunan
temel arag olmaya devam etmektedir. Ancak 1951 tarihli Cenevre Sozlesmesi’nde 6ngorilen 6lgltlerin normatif temelde
genisletilmemis olmasi, bireylerin temel hak ve 6zgirliklerini glivence altina alan insan haklari sézlesmelerinin nihayetinde
ozel bir koruma statiisii dngérmemesi, ozellikle cinsiyet temelli zulim karsinda mdlteci taniminin disinda kalan bireyler
icin 6ngoriilen ve bu niteligi itibariyle tamamlayici olarak adlandirilan statdlerin varhigini gerekli kilmistir. Galismada ise bu
dogrultuda cinsiyet temelli zulme karsl, uluslararasi hukukta ve Tirk hukukunda saglanan koruma statiilerine odaklaniimaktadir.
Bu kapsamda 1951 tarihli Cenevre Sozlesmesi, 1967 tarihli Miiltecilerin Hukuki Stattistine iliskin Protokol, Sézlesme ve
Protokol’in uygulanmasina yén vermesi sebebiyle BMMYK uygulamalari ve tamamlayici koruma statiisiine yer vermesi
sebebiyle Avrupa Birligi Vasiflandirma Direktifi (2011/95/EU) ve Turk mevzuati gergevesinde 6ngérilen koruma rejimleri
bakimindan degerlendirilmektedir.

Anahtar Kelimeler
1951 tarihli Multecilerin Hukuki Statlistine Dair Cenevre Sozlesmesi, Cinsiyet Temelli Zuliim, Milteci, Tamamlayici Koruma,
Gegici Koruma

Abstract

The 1951 Geneva Convention Relating to the Status of Refugees constitutes a fundamental binding source within the
international protection regime under international law. This qualification makes the Convention the primary legal framework
for addressing gender-based persecution, and the refugee status remains the main instrument offering international protection
to individuals subjected to such persecution. However, the fact that the criteria stipulated in the Geneva Convention of 1951
have not been expanded normatively and that human rights conventions guaranteeing fundamental rights and freedoms do
not specifically establish a distinct protection status has led to the creation of complementary/subsidiary protection statuses.
These are particularly relevant for individuals who fall outside the formal definition of a refugee yet still face gender-based
persecution. This study focuses on the protection statuses provided under international law and Turkish law in cases of
gender-based persecution. It specifically evaluates the 1951 Geneva Convention, the 1967 Protocol Relating to the Status of
Refugees, UNHCR practises guiding the implementation of these instruments, and the European Union Qualification Directive
(2011/95/EU), which includes complementary protection. These legal frameworks are assessed in the context of Turkish
legislation, providing a comprehensive overview of the protection regimes in place.

Keywords
The 1951 Geneva Convention Relating to the Status of Refugees, Gender-based Persecution, Refugee, Complementary
Protection, Temporary Protection
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Extended Summa
The Convention Relating to the Status of Refugees, which contains concrete

provisions for persons in need of international protection, defines refugee status and
sets the basic standards for obtaining this status, is the first source to be used against
gender-based persecution. Although the provision of the Convention limits the sources
of fear of persecution to certain grounds and gender, which constitutes one of the
largest groups in the face of such persecution, is not listed among the grounds that may
give rise to the fear of persecution, it is widely accepted that gender has a determining
effect on the form and causes of treatment constituting persecution, and in this context,
it is foreseen that the correct interpretation of the article will not exclude the concept of
gender. Therefore, the refugee status remains the main instrument offering international
protection to individuals against gender-based persecution. However, the fact that the
criteria stipulated in the Geneva Convention of 1951 have not been expanded on a
normative basis and that human rights treaties guaranteeing the fundamental rights
and freedoms of individuals do not ultimately provide for a special protection status
necessitates the existence of statuses called complementary protection/subsidiary
protection, especially for individuals who fall outside the definition of refugee in the
face of gender-based persecution. The so-called complementary protection/subsidiary
protection statuses extend the protection granted to the individual by both stretching
the concept of persecution/(reducing it to the level of serious harm) and not limiting it
to certain grounds. However, it should be noted that the emergence of complementary/
subsidiary forms of protection as a result of the need to offer protection to persons who
are not refugees leads to the conclusion that the refugee status acts as a threshold in
the assessment of this protection. If, because of assessment, the person has not been
able to obtain refugee status, it is accepted that only then should an assessment be
made in terms of complementary/subsidiary protection. This acceptance is not only
a consequence of the nature of the complementary/subsidiary protection status but
also a requirement of the state party to the Geneva Convention of 1951 to fulfil its
international obligations. This is because complementary/subsidiary protection statuses
are largely based on national legal regulations. The existence of complementary/
subsidiary protection statuses on a national basis not only weakens the protection
provided to the individual but also causes the boundaries of the envisaged protection to
diverge, thus making state practises in this direction less uniform. This situation raises
the need to regulate complementary/subsidiary protection statuses by an international
convention. This is because an international convention granting protection status to an
individual significantly affects/expands the scope of the rights and freedoms granted to
these individuals and ultimately offers a stronger protection as it puts states under an
international obligation in the light of the independent nature of human rights treaties
from the principle of reciprocity. At this point, the Istanbul Convention comes to the
fore in terms of emphasising the protection offered against gender-based persecution.
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The Istanbul Convention implicitly extends the protection provided by the 1951
Geneva Convention and complements the protection provided by the 1951 Geneva
Convention by facilitating access to international status despite gender-based
persecution. The Istanbul Convention gives a normative character to the complementary
protection against gender-based persecution on an international basis and serves to
transform protection into an international obligation for states. As a party to the Geneva
Convention of 1951, Turkey’s legislation on foreigners’ law is regulated in line with
the provisions of the Convention. The refugee status under Article 61 of the Law on
Foreigners and International Protection (No. 6458) is defined within the scope of the
Geneva Convention of 1951. The international protection statuses regulated in Article
62 (conditional refugee status) and Article 63 (subsidiary protection status) are based
entirely on Turkey’s domestic legislation and are not covered by the Convention.
Under Article 63, before a person can be examined for subsidiary protection status, an
examination under Articles 61 and 62 must have been conducted. However, in practise,
applications are evaluated without following this order. This is a clear violation of the
Law on Foreigners and International Protection (No. 6458) and the Geneva Convention
of 1951. Asylum applications must first be examined in terms of (conditional) refugee
status. As a result of the lack of detailed explanations of the concepts of “serious harm”
and “persecution” in the Law on Foreigners and International Protection (No. 6458),
the issue of who will be granted subsidiary protection status in practise and under what
standards and principles becomes unclear. Further clarification of the content of these
concepts in the law would contribute to the situation.

The study also examines the cases of individuals fleeing the armed conflict in
Ukraine, especially those who have experienced sexual violence. These individuals,
particularly women, may qualify for asylum under the Geneva Convention on the
grounds of membership in a particular social group. However, one of the critical
challenges in the asylum process is the difficulty refugees face in articulating their
experiences during interviews. This can result in their inability to demonstrate the
fear of persecution necessary to obtain refugee status. The study emphasises that
fear should be assessed objectively, recognising that even if an individual’s fear
appears less intense than average, it does not negate the existence of persecution or
a credible risk thereof. Decisions on whether gender-based violence falls within one
of the five grounds under the Geneva Convention of 1951 are examined in relation
to applications based on domestic violence, sexual assault, sexual orientation, certain
surgical interventions on genitalia and forced marriage. It is concluded that in these
applications based on sexual violence, whether the applicants have been persecuted
on account of their membership of a particular social group should be addressed
as a matter of priority. Cases where people seek asylum in Turkey not individually
but through a mass migration movement are discussed separately in the study. In
this regard, there are persons who should be granted temporary protection status in
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accordance with the Temporary Protection Regulation. Under Provisional Article 1 of
the Temporary Protection Regulation, temporary protection status is granted to persons
who came to Turkey “as of 28.04.2011 due to the events that occurred in the Syrian
Arab Republic”. Therefore, persons covered by the Regulation cannot be included
in the individual application process, even if they are victims of sexual violence.
However, in our opinion, it is right to criticise the fact that the Regulation, rather than
the law, stipulates this issue.
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Giris

1951 tarihli Miiltecilerin Hukuki Statiisiine Dair Cenevre Sézlesmesi', uluslararasi
korumaya ihtiyaci bulunan kisiler agisindan somut hiikiimler i¢ceren; miilteci tanimina
yer vererek bu statiiniin elde edilmesi i¢in temel standartlar1 belirleyen, bu minvalde
birgok bolgesel nitelikli diizenlemeye onciiliik eden evrensel nitelikli bir diizenlemedir?.
Sozlesme, bu yoniiyle uluslararasi hukuk ¢ercevesinde sekillenen uluslararasi koruma
rejiminin baglayici temel kaynagini olusturmaktadir®. Bu nitelik, S6zlesme’ye cinsiyet
temelli zulme kars1 bagvurulacak ilk kaynak olma 6zelligini kazandirmakta; miilteci
statiisii, cinsiyet temelli zuliim karsisinda bireye uluslararasi koruma sunan temel
ara¢ olmaya devam etmektedir. Ancak bireye uluslararasi alanda koruma saglayan
miilteci statiisii, nihayetinde insan haklar1 hukukunun bir pargasin1 teskil ettiginden
bu alanin gelisen yapisina paralel olarak dinamik bir kavram olmak zorundadir®.
Birlesmis Milletler Miilteciler Yiiksek Komiserligi’nin (BMMYK)’ kurumsal alaninin
Birlesmis Milletler Genel Kurul karari ile fiili olarak genisletilmesine® ragmen 1951
tarihli Cenevre Sozlesmesi’nde yer alan miilteci statiisii taniminin, tarihi ve cografi
sinirlamalarin kaldirilmasi disinda sabit kalmasi, BMMYK ’nin fiili sorumluluklari
ile devletin uluslararasi yiikiimliiliikleri arasinda bir bosluk yaratmistir’. Insan haklar
sozlesmeleri ile sunulan koruma bu boslugu bir bigimde doldursa da nihayetinde

1 Convention Relating to the Status of Refugees, (adopted 28 July 1951, entered into force 22 April 1954) 189 United Nations
Treaty Series (UNTS) 137. Tiirkiye Sozlesme’yi, 24 Agustos 1951 tarihinde imzalamistir. 9 Agustos 1961 tarih ve 359 sayili
Miiltecilerin Hukuki Durumuna Dair S6zlesme’nin Onaylanmasi Hakkinda Kanun ile onaylanmasi uygun bulunan Sozlesme,
Kanun ekinde 5 Eyliil 1961 tarih, 10898 sayili Resmi Gazete’de yayinlanmistir. S6zlesme, 30 Mart 1962 tarihinde Tiirkiye
bakimindan uluslararasi alanda yiiriirliige girmistir. Tiirkiye, S6zlesme’nin “miilteci” taniminin yapildigi ilk maddesini “/
Ocak 1951 'den evvel Avrupa’da cereyan eden hadiseler” seklinde anlamakta oldugunu belirten beyanla taraf olmustur.
Beyaninda miilteci statiislinii sadece Avrupa’da meydana gelen olaylar sonucunda iltica talep eden kisilere taniyacagini
bildirmistir. Sozlesme ¢alismada “1951 tarihli Cenevre Sozlesmesi” olarak kisaltilacaktir. 1967 tarihli Miiltecilerin Hukuki
Statiisiine iligkin Protokol ile ise S6zlesme’de yer alan zamansal sinirlamalar kaldirilmig; ancak cografi sinirlama ile kabul
eden devletlere bunu devam ettirebilme imkani taninmustir (Protocol relating to the Status of Refugees, (adopted 31 January
1967, entered into force 4 October 1967) 606 UNTS 267.

2 Ahmet Hamdi Topal, Miilteci Hukuku ve Silahl: Catisma Kaynakli Siginmacilar (On iki Levha 2019) 40.
Topal (n 2) 67.

4 Sozlesme’nin baslangi¢ boliimiinde 1948 tarihli Evrensel insan Haklar1 Bildirisi’ne yapilan agik atif, miilteci taniminin
insan haklari ilkeleriyle birlikte gelistirilmesi niyetinin ve insan haklar1 hukukunun Sézlesme’nin yorumlanmasinda ve
uygulanmasinda bir arag¢ olmasi gereginin bir gostergesi olarak kabul edilmektedir. Elihu Lauterpacht/ Daniel Bethlehem,
“The scope and content of the principle of non-refoulement: Opinion’, Refiigee Protection in International Law- UNHCR s
Global Consultations on International Protection, Erika Feller, Volker Tiirk, Frances Nicholson (Eds.) (Cambridge University
Press 2003) 113, para 75.

5 BMMYK, Taraf devletlerce 1951 tarihli Cenevre Sozlesmesi’nin uygulamasini izlemek, miiltecilere koruma saglamak ve
sorunlarina ¢dziim bulmak amaciyla Birlesmis Milletler tarafindan gérevlendirilmis siyasi olmayan bir uluslararasi kurulus
olarak tanimlanmaktadir. BMMYK nin yetki, gorev ve orgiitsel yapilanmasi, Birlesmis Milletler Genel Kurulu tarafindan
1950 y1linda kabul edilen BMMYK Tiiziigii'nde belirlenmistir. Bkz. General Assembly-Fifth Session, 428 (V) Statute of the
Office of the United Nations High Commissioner for Refugees < https://documents.un.org/doc/resolution/gen/nr0/060/26/
pdf/nr006026.pdf?token=053tx AKpuQm4apbEVwv&fe=true> 23 Subat 2024.

6  UNGA, A/RES/1167(X1I) of 26 November 1957 (Chinese refugees in Hong Kong); A/RES/1388(X1V) of 20 November
1959 (Report of the United Nations High Commissioner for Refugees); A/RES/1499(XV) of 5 December 1960 (Report
of the United Nations High Commissioner for Refugees); A/RES/1673(XVI) of 18 December 1961 (Report of the United
Nations High Commissioner for Refugees) <https://research.un.org/en/docs/ga/quick/regular/79> 12 Eyliil 2024.

7 Guy S. Goodwin-Gill, ‘The Language of Protection’ (1989) 6(1) Int’l J. Refugee 6, 12; Jane McAdam, Complementary
Protection in International Refugee Law (Oxford University Press, 2007) 41.
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sozlesmeler bu kisilere 6zel bir statii tanimamaktadir®. Bu durumsa bir bigimiyle 1951
tarihli Cenevre Sozlesmesi ile 6ngdriilen miilteci taniminin diginda kalan kimseler
bakimindan yeni bir statili yaratilmasi ihtiyacini ortaya ¢ikarmaktadir. S6zlesme’nin
hazirlik ¢alismalarina bakildiginda S6zlesme taraflarinin da zaman i¢inde boyle bir
gerekliligin ortaya ¢ikabilecegine isaret ettigi goriilmektedir. Hazirlik ¢alismalarinda
sunulan bir¢ok taslak metnin miilteci statiisiiniin, Birlesmis Milletler Genel Kurulu’nun
Onerileri dogrultusunda genisletilebilecegi yoniinde hiikiim igermesi’, S6zlesme
taraflarinin S6zlesme hikkmii geregince miilteci statiisii disinda kalan kisilere ikame
bir koruma sunma niyetinin ve uluslararas1 koruma statiisii taninmas1 baglaminda
ongoriilen dlgiitlerin zaman i¢inde ortaya ¢ikan birtakim gereklilikler 6l¢iisiinde
degisebilecegine iligkin kabullerinin bir gostergesidir'®. Ancak s6z konusu taslak
metinlerin S6zlesme hitkmiine dontismemis ve 1951 tarihli Cenevre S6zlesmesi’nde
ongoriilen olgiitlerin normatif temelde genisletilmemis olmasi, -miilteci statiisii
baglantili- bu statii ile 6ngdriilen unsurlar temelinde tamamlayici koruma statiilerinin
dogumunu hazirlamistir. Bu ¢ergevede ‘tamamlayict koruma’, 1951 tarihli Cenevre
So6zlesmesi ile arasinda hukuki bir bag ya da iliskiyi ifade etmekten ziyade, kisiye
So6zlesme’den farkli bir hukuki yiikiimliilik temelinde saglanan korumay: ifade
etmektedir!'. Tamamlayici koruma statiileri, 1951 tarihli Cenevre S6zlesmesi’ni
referans alsa da biiylik 6l¢iide devletlerin ulusal hukuk diizenlemeleri temelinde ortaya
citkmakta ve bireye cinsiyet temelli zuliim karsisinda sunulan korumada 6nemli bir
rol tistlenmektedir.

Calisma ise temel olarak cinsiyet temelli zulme kars1 bireye uluslararasi hukukta
ve Tiirk hukukunda saglanan koruma statiilerine odaklanmaktadir. Bu sebeple cinsiyet
temelli zuliim ve ayrimcilig1 konu alan insan haklar1 sézlesmeleri ¢alisma kapsami
disinda birakilmistir. Caligmada cinsiyet temelli zulme kars1 bireye saglanan statiileri,
evrensel niteligi haiz olmasi, giiniimiiz itibariyle kabul gérmiis “miilteci” statiisiiniin
temel Olgiitlerini saptamasi ve bolgesel diizenlemelere biiyiik 6l¢iide kaynaklik etmesi
sebebiyle 1951 tarihli Cenevre Sozlesmesi, 1967 tarihli Miiltecilerin Hukuki Statiistine
fliskin Protokol'?, S6zlesme ve Protokol’iin uygulanmasina yon vermesi sebebiyle

8  Kisilere uluslararasi koruma statiisii verilmesi ulusal nitelikli 6zel diizenlemelerle gergeklestirilmektedir. Bu durumsa devletin
bu alandaki yiikiimliiliiklerinin tetiklenmesini zayiflatmakta ve bu kimselere taninan hak ve 6zgiirliiklerin kapsamini da
o6nemli 6l¢lide etkilemektedir. McAdam (n 7) 12.

9 UN Economic and Social Council, ‘Provisional Draft of Parts of the Definition Article of the Preliminary Draft Convention
Relating to the Status of Refugees, Prepared by the Working Group on this Article, (E/AC.32/L.6) (23 January 1950) <https://
www.refworld.org/legal/leghist/ahcrsp/1950/en/42439>; ‘Corrigendum to the Proposal for a Draft Convention Submitted by
France, (E/AC.32/L.3/Corr.1) (18 January 1950) <https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-
related-problems-corrigendum-proposal-draft>; Ad Hoc Committee on Statelessness and Related Problems, United States
of America: Addendum to (E/AC.32/L.4) (19 January 1950); Ad Hoc Committee on Statelessness and Related Problems,
Decisions of the Committee on Statelessness and Related Problems Taken at the Meetings of 31 January 1950 (E/AC.32/L.20)
<https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-related-problems-decisions-committee-10>; Draft
Convention Relating to the Status of Refugees : decisions of the Working Group taken on 9 February 1950 (E/AC.32/L.32)
<https://digitallibrary.un.org/record/731059?v=pdf> 12 Eyliil 2024.

10 McAdam (n 7) 35-9.
11 McAdam (n7) 2.
12 Protocol relating to the Status of Refugees, (n 1).
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BMMYK uygulamalar1 ve tamamlayici koruma statiisiine yer vermesi sebebiyle
Avrupa Birligi Vasiflandirma Direktifi (2011/95/EU)" ve Tiirk mevzuati ger¢evesinde
ongoriilen koruma rejimleri bakimindan degerlendirilmektedir. S6z konusu
diizenlemeler ¢ercevesinde cinsiyet temelli zulme karsi koruma ile iliskilendirildigi
kadariyla miilteci statiislinlin elde edilmesinde ongoriilen Olciitlere yer verilmektedir.

Bu kapsamda ¢alismanin ilk boliimiinde 6ncelikli olarak S6zlesme’nin miilteci
tanimin1 yapan ilk maddesinin, cinsiyete dayanan/yonelik zuliim perspektifinden
yorumlanmasina odaklanilmaktadir. Cinsiyet ve belirli toplumsal gruba mensubiyet
ile cinsiyete dayali/yonelik siddet ve hakli nedene dayanan zuliim arasindaki
iliski incelenmektedir. Devaminda ise cinsiyet temelli zulme kars1 Avrupa Birligi
diizenlemelerinde sunulan korumaya yer verilmektedir.

Cinsiyet temelli zulme kars1 bireye saglanan uluslararasi koruma, uluslararasi
tabanda statii taninmasi ve taninan statii gercevesinde haklar saglanmasi olarak iki
veche lizerinden ilerlemektedir. Caligma statii taninmasi ile sinirlidir. Bu sebeple kisiye
sahip oldugu statii ¢ergevesinde taninan haklara, dngdriilen koruma statiisii farkliligini
vurguladigi 6l¢iide yer verilmektedir. Bu dogrultuda ¢aligmanin ikinci bolimiinde
Tiirk mevzuati ¢er¢evesinde 6ngoriilen koruma rejimleri bakimindan 6ncelikle, 6458
say1l1 Yabancilar ve Uluslararast Koruma Kanunu’nda (YUKK)' yer alan uluslararasi
koruma statiileri incelenmektedir. YUKK madde 61, 62 ve 63’te diizenlenen
uluslararas1 koruma statiilerinin kosullari, birbirinden farklar1 ve temel esaslar
tizerinde durulmaktadir. Uluslararasi koruma statiilerinin genel tanittimindan sonra
ise cinsiyet temelli bir zulme kars1 Tiirk hukukunda saglanabilecek koruma tiirlerinin
neler olabilecegi hususu ele alinmaktadir. Ozellikle kitlesel go¢ hareketlerinde cinsel
siddet nedeniyle Tiirkiye’ye sigman kisilerin basvurularinin nasil degerlendirilecegi
onem tasimaktadir. Bu baglamda, Suriye Arap Cumhuriyeti’nde yasanan olaylar
nedeniyle 28 Nisan 2011 tarihinden itibaren gelen kisiler bakimindan ayr bir baglik
acilmaktadir. Son baglikta ise Gegici Koruma Yonetmeligi gecici madde 1 kapsami
disinda kaldiklart i¢in 28 Nisan 2011 tarihinden 6nce Suriye Arap Cumhuriyeti’nde
meydana gelen olaylar sebebiyle Tiirkiye’ye siginan kisiler ve diger devletlerden
cinsiyet temelli bir zuliim nedeniyle Tiirkiye’ye sigman kisiler degerlendirilmektedir.
Degerlendirmeler, 6gretideki goriisler, diinya tizerindeki ve Tiirkiye’deki uygulamalar
1518¢1nda yapilmaktadir.

13 Directive 2011/95/EU of The European Parliament And of The Council of 13 December 2011 on standards for the
qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for
refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (Official Journal of the
European Union, L 337/9, 20.12.2011) <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095>
22 Mart 2024. Direktif metin igerisinde “Vasiflandirma Direktifi” olarak kisaltilacaktir.

14 Kabul Tarihi: 04.04.2013, RG. 11.04.2013/28615. Kanun metin igerisinde “YUKK ” seklinde kisaltilacaktir.
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I. Cinsiyet Temelli Zulme Karsi Uluslararasi Hukukta Taninan Koruma

Yirminci yiizyilda yasanan gelismelerin gé¢ hareketlerini tetiklemesi, yerinden
edilmis kisilere uygulanacak statiilerin belirlenmesi, uluslararasi yardim ve koruma
saglanmasi hususunda gosterilen ¢abanin sonucunda uluslararasi toplum ¢esitli
uluslararasi belgeler lizerinde uzlagsa da sistemli olarak kurumsal diizeyde orgiitlenme
1951 tarihli Cenevre Sozlesmesi’nin kabulii birlikte gelismistir'>.

Miilteci tanimina yer vererek bu statiiniin elde edilmesi i¢in ana kriterleri
belirleyen So6zlesme, bireye uluslararasi alanda sunulan koruma rejiminin de temelini
olusturmaktadir. Oyle ki bireye miilteci statiisii taninmasini 6ngoren bolgesel nitelikli
belgelerin, insan haklar1 hukukunun gelisimine paralel olarak ortaya cikan diger
koruma statiilerine iliskin diizenlemelerin S6zlesme ile 6ngoriilen kriterler temelinde
sekillendigi goriilmektedir.

Sozlesme ile miiltecilere sunulan uluslararasi koruma, yabanci statlisiindeki kisiye
menge iilkesinin disinda baska bir {ilke tarafindan saglanan ikame bir korumadir
ve kisinin mense lilkesinin korumasindan mahrum kaldigi hallerde devreye
girmektedir'®. Bu sebeple miilteci koruma sisteminde miiltecilerin korunmasi ve
onlara yardim saglanmasi konusundaki sorumluluk 6ncelikle devletlere aittir. Ancak
devletlerin S6zlesme’den dogan yiikiimliiliiklerini yerine getirmelerini ve yetkisi
altinda bulunan miiltecilere yeterli koruma saglanmasini kolaylagtirmak ve kontrol
etmek konusunda BMMYK, 1951 tarihli Cenevre Sozlesmesi ve BMMYK Statiisii
cergevesinde onemli bir rol tistlenmektedir'”. Bu baglamda BMMYK’nin uluslararasi
korumanin saglanmasi hususunda devletin sorumlulugunu tamamlayici nitelikte bir
sorumlulugu bulunmaktadir'®, BMMYK tarafindan kabul edilen raporlar, rehber
ilkeler, hem Sozlesme ve Protokol’e iligskin devlet uygulamalarinin tespiti hem de bu
uygulamalara yon vermesi itibariyle bireye saglanan korumanin 6nemli bir pargasini
teskil etmektedir.

A. 1951 Tarihli Cenevre Sozlesmesi

1951 tarihli Cenevre Sozlesmesi ile belirli sebepler dogrultusunda olusan hakl
temele dayali zuliim korkusunun miilteci statiisiiniin kazanilmasinda belirleyici oldugu
evrensel bir miilteci tanim1 kabul edilmektedir. S6zlesme vatandasi oldugu tilkenin
veya vatansizsa mutat ikamet iilkesinin disinda bulunan ve 1rki, dini, tabiiyeti, belirli
bir toplumsal gruba mensubiyeti veya siyasi diisiincesinden dolay1 hakli temele
dayali zuliim korkusuyla {ilkesine donemeyen veya donmekte isteksiz olan kisileri

15 Yirminci yiizyilda miilteci hukukunun gelisimi ve 6rgiitlenme ¢aligmalart hakkinda ayrintili bilgi igin bkz. M. Tevfik Odman,
Tarihsel Gelisim Siirecinde Giincellestirilmis Miilteci Hukuku (Diinya’da ve Tiirkive de Ilticanin Gelisim Siireci) (Yetkin
Yayinlar1 2020) 33-81.

16  Neva Oviing Oztiirk, Miiltecinin Hukuki Statiisiiniin Belirlenmesi (Segkin Yaymcilik 2015) 27.
17  Biilent Cigekli, Yabancilar ve Miilteci Hukuku (6th edn, Segkin 2016) 218.
18 Topal (n2) 68.
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kapsayan genel bir tanim sunmaktadir!®. Miilteci tanimi temel olarak 6znel nitelikli
bir zuliim korkusu, nesnel olarak belirlenen nedenler ve mense tilkede hukuki koruma
saglanamamasi olarak ii¢ temel unsura dayandirilmaktadir®.

Sozlesme miilteci kavramini kisi ve grup 6zelliklerini belirterek dar kapsamda ele
almakta; silahli catigmalar, siyasi ve ekonomik karigikliklar, dogal afetlerden dolay1
iilkesini terk etmek zorunda kalan kisiler bakimindan ayrica bir hilkiim barindirmayarak
bu kisileri en azindan normatif temelde miilteci statiistiniin disinda birakmaktadir?’,

Miilteci hukukuna iliskin bolgesel diizenleme olarak kabul edilebilecek belge
ve Sozlesmelerde de zulme dayanak teskil eden sebepler bakimindan 1951 tarihli
Cenevre Sozlesmesi’nden bir sapma ya da sebepler itibariyle genislemeye gidilmedigi;
1951 tarihli Cenevre Sozlesmesi’nde zuliim korkusunun/tehdidinin kaynag: olarak
kabul edilen 11k, din, tabiiyet, belirli bir toplumsal gruba mensubiyet, siyasi diisiince
sebeplerinin ayni sekilde benimsendigi goriilmektedir. Ancak bolgesel diizenlemelerde,
-1951 tarihli Cenevre Sozlesmesi’nden farkli olarak- hedef aldiklari cografi sinirlar
dahilinde mevcut olan siyasi ve askeri konjonktiir g6z oniinde bulundurularak
isgal, saldir1, yabanci hakimiyeti, agir insan hakki ihlalleri, dogal afet gibi kamu
diizenini ciddi sekilde bozan hallerin de miilteci statiisiiniin elde edilme sebebi olarak

19 Sézlesme’nin 1. maddesinde miilteci, “Irki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti veya siyasi diisiinceleri
yiiziinden zulme ugrayacagindan hakli sebeplerle korktugu i¢in vatandast oldugu iilkenin disinda bulunan ve bu iilkenin
korumasindan yararlanamayan ya da soz konusu korku nedeniyle, yararlanmak istemeyen yahut tabiiyeti yoksa ve bahis
konusu hadiseler neticesinde onceki yasadigi ikamet iilkesinin disinda bulunan, oraya dénemeyen veya séz konusu korku
nedeniyle donmek istemeyen her sahis” olarak tanimlanmugtir.

20 Deborah Perluss and Joan F. Hartman, ‘Temporary Refuge: Emergence of a Customary Norm’ (1986) 26 Virginia J of Intl
L 551, 583.

21 Sozlesme’de miilteci statiisii ti¢ temel unsur tizerine kurulmus olsa da bagvurucu temelinde hakli zuliim korkusunun varliginin
aranmasi ve bunun ispatlanmasinin 6ngoriilmesi sebebiyle statiiniin elde edilmesinde 6znel nitelikli dl¢iitlerin 6nemli bir
yer tuttugu goriilmektedir. Topal (n 2) 44, 49.
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ayrica siralandigi goriilmektedir?>. Bu diizenlemelere gore 1951 tarihli Cenevre
Sozlesmesi’ndeki tanima ek olarak, hakli zuliim korkusu tagiyip tagimadiklarina
bakilmaksizin belirtilen sebepler dahilinde iilkelerinden kagmak zorunda olan herkes
miilteci tanim1 kapsamina alinmakta; hakli temele dayali zuliim korkusu kapsaminda
kisisellestirilmis veya ayrime1 bir tehdit veya zarar riski aranmamaktadir®. Bolgesel
diizenlemeler, bu yoniiyle Cenevre Sozlesmesi'ne kiyasla daha kapsamli ve objektif
oOlgiitler ongormekte?, 1951 tarihli Cenevre Sozlesmesi’nden en azindan lafzi olarak
ayrilmaktadir. Zira bdlgesel diizenlemelerde isgal, saldiri, yabanci hakimiyeti, agir
insan hakki ihlalleri seklinde siralanan durumlar 1951 tarihli Cenevre S6zlesmesi
kapsaminda “zufiim ” bashg: altinda degerlendirilebilecek halleri teskil etmektedir®.
Dolayisiyla s6z konusu haller normatif temelde S6zlesme’de yer almasa da belirli
Olgiitler cergevesinde Sozlesme uygulamasinin bir pargasini teskil etmektedir. Ancak
belirtmek gerekir ki s6z konusu haller dolayistyla zulmiin varligini1 kabul edilse dahi
Sozlesme cercevesinde kisinin miilteci statiisiinii elde edebilmesi i¢in; irki, dini,
tabiiyeti, belirli bir toplumsal gruba mensubiyeti veya siyasi diigiincesinden dolay1
hakli temele dayali zuliim korkusunu tagimasi aranmaktadir. Bu durum ise somut,

22 1969 tarihli Afrika’da Yasanan Miilteci Sorunlarmimn Belirli Yénlerine iliskin Afrika Birligi Orgiitii S6zlesmesi bolgesel nitelikli
ilk diizenlemedir. S6zlesme miilteci teriminin, mense iilkesinin ya da vatandasi oldugu iilkenin bir béliimiinde veya tamaminda
harici saldir1 (external agression), isgal, yabanci hakimiyeti veya kamu diizenini ciddi sekilde bozan olaylar nedeniyle, mense
iilkesi veya vatandasi oldugu iilke disinda baska bir yere siginmak amaciyla mutat ikamet yerini terk etmek zorunda kalan
herkes bakimindan da uygulanacag diizenleyen ilk maddesinin ikinci fikrasi itibariyle 1951 tarihli Cenevre Sozlesmesi’nden
daha genis bir miilteci tanimina yer vermektedir. (OAU Convention governing the specific aspects of refugee problems in
Africa). Bir diger bolgesel diizenlemeyi teskil eden 1984 tarihli Cartegena Bildirgesi de 1951 tarihli Cenevre Sozlesmesi’nde
yer alan miilteci tanimina yer vermekle birlikte, daha genis bir miilteci tanimini benimsemistir. Bildirge, S6zlesme’deki sartlar
tastyanlarin yani sira yaygin siddet, yabanci saldirilar, i¢ catismalar, agir insan haklari ihlalleri ya da kamu diizenini ciddi surette
bozan diger durumlardan dolay1 hayatlari, emniyetleri ya da hiirriyetleri tehdit altinda oldugu igin iilkelerinden kagan kisileri de
miilteci tanimi kapsaminda kabul etmektedir (Cartagena Declaration on Refugees, Colloquium on the International Protection
of Refugees in Central America, Mexico and Panama <https://www.oas.org/dil/1984 _cartagena_declaration_on_refugees.pdf>
11 Ekim 2022). 1994 tarihli Arap Ulkelerinde Miiltecilerin Durumunu Diizenleyen Arap Sézlesmesi de ilk maddesi itibariyle
Cenevre Sozlesmesi’nde yer alan miilteci tanimin1 benimsemekle birlikte ayn1 maddenin ikinci fikrasinda, iilkeye yonelik
kesintisiz saldir1 (sustained aggression), isgal ve yabanci hakimiyeti veya tilkenin tamaminda veya herhangi bir bélimiinde
kamu diizeninin biiyiik 6l¢iide bozulmasina neden olan dogal afetleri veya yikici olaylari da miilteci statiisii elde edilmesine
dayanak teskil eden haller kapsaminda kabul etmistir (Arab Convention on Regulating Status of Refugees in the Arab Countries
Adopted by the League of Arab States, 1994, <https://www.refworld.org/legal/resolution/las/1994/en/79419> 21 Subat 2024).
Ancak Sozlesme higbir devlet tarafindan onaylanmadigi i¢in heniiz yiiriirliik kazanmamustir. Bununla birlikte 1977 tarihli
Devlete Siginmaya liskin Avrupa Konseyi Beyannamesi’nde de 1951 tarihli Cenevre Sozlesmesinde esas alinan 1rk, din,
tabiiyet, belirli bir toplumsal gruba mensubiyet veya siyasi diisiince yiiziinden bask1 ve zuliim altinda bulunan kisilerin yan1 sira
insani nedenlerle siginma talebinde bulunan kisilere de siginma hakki taninmasinimn 6ngoriildugi goriilmektedir. Bkz. Council
Europe: Committe of Ministers, Declaration on Territorial Asylum (Adopted by the Committee of Ministers on 18 November
1977, at the 278th meeting of the Ministers’ Deputies), md. 2 <https://www.refworld.org/legal/resolution/coeministers/1977/
en/27158> 22 Subat 2024.

23 Topal (n 2) 49.

24 Ancak s6z konusu diizenlemeler bolgesel nitelik arz etmeleri ve 6nemli bir kisminin baglayici niteligi haiz bulunmamasi
ve dolayistyla zayif bir yaptirim giiciine sahip olmalari sebebiyle devlet uygulamalar ve uluslararasi standartlarin geligimi
tizerinde genis bir etkiye sahip degildir. Topal (n 2) 46.

25 Soz konusu diizenlemeler geregince, silahli gatigma nedeniyle meydana gelen ayrim gozetmeyen siddet hareketlerinin, kisinin
ik, dini, siyasi diistincesi, tabiyeti veya belli bir gruba mensubiyeti sebebiyle zuliim gormesine sebebiyet vermesi halinde
Sozlesme hiikiimleri uygulanabilecektir (UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and
Guidelines on International Protection Under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees,
(HCR/1P/4/ENG/REV.4), 2019, para 164). Silahli catismalarin varlig1 halinde ise genellikle kisilerin etnik kokenleri ve
siyasi diistinceleri sebebiyle zulme ugradigi goriilmektedir. UNHCR, Providing International Protection Including Through
Complementary Forms of Protection, EC/55/SC/CRP.16, 2 June 2005, para 8 <https://www.refworld.org/docid/47fdfb49d.
html> 7 Agustos 2024. Silahli ¢atismalar ve zuliim arasindaki iliski ve 1951 tarihli Cenevre S6zlesmesi’nin uygulanabilirligi
hakkinda ayrintili analiz i¢in bkz. Topal (n 2) 220- 242.
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objektif verilerle desteklenen ancak bagvurucu 6zelinde kisisel bir degerlendirmenin
varligini gerektirmektedir®.

1. Cinsiyet ve Belirli Toplumsal Gruba Mensubiyet

Miilteci statiisiiniin elde edilmesinde kisisel degerlendirme gerekliligini besleyen en
giiclii unsur hakli temele dayanan zuliim korkusunun 1rk, din, tabiiyet, belirli toplumsal
gruba mensubiyet veya siyasi diisiinceye dayanmasi mecburiyetidir?’. Sézlesme
hiikmii itibariyle zuliim korkusunun kaynaklar1 bu sebeplerle sinirlandirilmakta; s6z
konusu zuliim karsisinda en biiyiik gruplardan birini teskil eden “cinsiyet (sex), zulim
korkusunu dogurabilecek nedenler arasinda sayilmamaktadir. Ancak her ne kadar
Sozlesme hiikmiinde yer verilmemis olsa da cinsiyetin, zuliim teskil eden muamelenin
sekli ve nedenleri iizerinde belirleyici bir etkiye sahip oldugu yaygin bicimde kabul
edilmekte, bu baglamda maddenin dogru yorumunun cinsiyet kavramini disarda
birakmayacagi ongoriilmektedir®.

Cinsiyet temelli zuliim, genel itibariyle belirli bir toplumsal gruba mensubiyet® dahilinde
degerlendirilmektedir®. S6zlesme metninde herhangi bir tanimina yer verilmeyen belirli
toplumsal gruba mensubiyet kavraminin, ¢esitli toplumlardaki gruplarm farkli ve degisen
dogasmi ve gelisen insan haklar kurallarini dikkate alarak dinamik bi¢imde ancak diger
sebepleri etkisiz kilmayacak sekilde yorumlanmasi geregi kabul edilmektedir®'.

Ogretide kavramin tanimi bakimindan “degistirilemez nitelikler” ve “sosyal alg1”
olmak tizere iki yaklagim benimsenmektedir. Degistirilemez nitelikler, degistirmenin
imkansiz olmasi veya insan onuru ile ¢ok yakin bir iligki i¢erisinde bulunmasindan
dolay1 degistirilmeye zorlanamayacak olmast seklinde ifade edilmektedir®. Bu
baglamda s6z konusu niteliklerin cinsiyet, etnik kdken gibi dogustan kazanilmis

26 Bagvurucu 6zelinde yapilacak kisisel degerlendirme, miiltecilik statiisiiniin kazanilmasi igin aranan kiginin baski ve zuliim
korkusu igerisinde olmasi ve baski ve zuliim ihtimali ile S6zlesme’de yer alan zuliim nedenleri arasinda bir bag kurulmasi
gerekliligini karsilamaktadur.

27 Sozlesme metninde s6z konusu kavramlarin kapsam ve mahiyeti hakkinda herhangi bir agiklamaya yer verilmemistir. Somut
olay gergevesinde zuliim korkusunun neden veya nedenlerini ortaya koyarak bunlarin 1951 tarihli Cenevre Sozlesmesi’ndeki
tanima uyup uymadigini tespit etmek ise bagvuruyu incelemekten sorumlu yetkili makama diismektedir. Topal (n 2) 89.

28 UNHCR, Guidelines on International Protection: Gender-Related Persecution Within The Context of Article 1A(2) of The
1951 Convention and/or its 1967 Protocol Relating to The Status of Refugees (HCR/GIP/02/01) 7 May 2002, para 6 <https://
www.unhcr.org/media/guidelines-international-protection-no- 1-gender-related-persecution-within-context-article-1a> 3
Agustos 2024.

29  Toplumsal gruba mensubiyet kavrami, hazirlik galismalariin son donemlerinde Isveg delegesinin énerisiyle S6zlesme nin
ilgili maddesinde sayilan zuliim nedenleri arasina eklenmistir. General Assembly, Conference of Plenipotentiaries on
the Status of Refugees and Stateless Persons, (A/CONF.2/SR.35) 3 December 1951, 20-2 <https://digitallibrary.un.org/
record/696484?n=en&v=pdf> 14 Haziran 2024.

30 UNHCR, Guidelines on the Protection of Refugee Women (1991), para 54 <https://www.unhcr.org/media/guidelines-
protection-refugee-women> 12 Agustos 2024.

31 UNHCR, Guidelines on International Protection No. 2: “Membership of a particular social group” within the context of
Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, 7 May 2002 (HCR/
GIP/02/02), para 2-3 <https://www.unhcr.org/media/guidelines-international-protection-no-2-membership-particular-social-
group-within-context> 22 Subat 2024.

32 UNHCR, Guidelines on International Protection No. 2, para 6.
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olabilecegi veya meslek ya da daha dnceden kazanilmis olan statiiler gibi bagka
sebeplerden kaynaklanabilecegi kabul edilmektedir®.

Sosyal alg1 yaklagimi ise grup disindaki toplum kesimlerinin gruba yonelik
algisindan hareketle bir tanim yapmakta; belirli toplumsal grubu, grup iiyelerini bir
araya getiren ve genel olarak diger topluluklardan ayr: tutulmalarini saglayan ortak
ozellikleri tagiyan kisiler toplulugu seklinde tanimlamaktadir®*. Bu noktada diger
toplumsal gruplarin davranislar1 ve 6zellikle devlet yetkililerinin yapmis oldugu
muameleler belirleyici nitelik arz etmektedir.

S6z konusu yaklasimlar devlet uygulamalarini da sekillendirmektedir®®. Yaklagimlarin
devletlerin hukuki diizenlemeleri ¢ergevesinde uygulamasini gosterir en temel drneklerden
biri Avrupa Birligi Vasiflandirma Direktifi’dir. Direktif geregince belirli toplumsal gruba
mensubiyet; dogustan gelen ve degistirilmesi miimkiin olmayan &zellikler, kisinin iradesiyle
gecmisinde aldig1 ancak istese de artik kendi iradesi dahilinde degistiremeyecegi dzellikler
ve bagkalarinin algilar1 olarak temel ti¢ unsur lizerinden ifade edilmektedir®. Direktif ile
hem “degistirilemez nitelikler” hem de “sosyal algi” yaklagimi benimsenmekte, toplumsal
grubun varlig1 i¢in her iki yaklagmmn da unsurlar1 aranmaktadir’.

BMMYK ise her iki yaklasimi uzlastirma yoluna giderek belirli toplumsal
grubu, zuliim gérme riski disinda belirli ortak -genelde dogustan gelen, degismesi
miimkiin olmayan veya kisinin kimligi, vicdan1 veya insan haklarinin uygulanmasi
i¢cin temel teskil eden- 6zellikleri paylasan veya toplum tarafindan bir grup olarak
algilanan kigilerden olusan grup seklinde tanimlamaktadir®®. BMMYK, Vasiflandirma
Direktifi’ne benzer bicimde her iki yaklasima da yer vermekte, ancak Direktif’ten
farkli olarak her iki yaklagimi teskil eden unsurlarin birlikte var olmasini aramamakta;
bunlardan birine iliskin hususlarin varligini, toplumsal grubun tespiti i¢in yeterli
gormektedir®.

33 UNHCR, Guidelines on International Protection No. 2, para 6.
34 UNHCR, Guidelines on International Protection No. 2, para 7.

35 Degistirilemez nitelikler yaklasiminin Kanada ve Amerika Birlesik Devletleri; sosyal algi yaklagiminin ise Avustralya
tarafindan benimsendigini séylemek miimkiindiir. {lgili devlet uygulamalarini gésterir mahkeme kararlari hakkinda detayl
analiz igin bkz. Oztiirk (n 16) 276-8; Ogiin Ersan Aydnli, Miilteci Statiisiiniin Belirli Bir Sosyal Gruba Mensubiyet Nedeniyle
Taninmast (Yetkin Yayimcilik 2018), 44-60.

36 Direktif’te grup mensuplarmim dogustan gelen bir 6zelligi veya degistirilemez nitelikte ortak bir gegmisi ya da kimlikleri
ve vicdanlari agisindan gok temel bir unsur oldugu i¢in kisinin vazgegmeye zorlanamayacaklar1 bir 6zelligi veya inanci
paylastyor olmalar1 ve kendilerini ¢evreleyen toplum tarafindan farkl algilanmalari nedeniyle grubun ilgili iilkede ayr1 bir
kimlige sahip olmalar1 halinde toplulugun belirli toplumsal gruba mensubiyet basliginda kabul edilecegi belirtilmektedir.
Bkz. Avrupa Birligi Vasiflandirma Direktifi, md. 10/1- (d).

37 Avrupa Birligi Vasiflandirma Direktifi’nde verilen tanimda, hem “degistirilemez nitelikler” hem de “sosyal alg:” yaklasimina
iligkin unsularin aranmasi sebebiyle, Direktifte “karma kiimiilatif” olarak isimlendirilen yaklagimin benimsendigi
ongoriilmektedir. S6z konusu yaklagima iliskin ayrintili bilgi igin bkz. Oztiirk (n 16) 280-1.

38 UNHCR, Guidelines on International Protection No. 2, para 11.

39 “Karma alternatifli” yaklagim olarak adlandirilan yaklagimin 1951 tarihli Cenevre Sozlesmesi’nin konu ve amaci ve devlet

uygulamalari arasinda yeknesakligi saglamak bakimindan diger yaklagimlara gore daha uygun bir perspektif sundugu kabul
edilmektedir. Oztiirk (n 16) 279-280.
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Belirli toplumsal gruba mensubiyet kavraminin s6z konusu yaklagimlar ¢er¢evesinde
benimsenen tanimlar1 dogrultusunda sdylenebilir ki bir toplulugun bu bashk altinda
degerlendirilebilmesi i¢cin dnemli olan, toplulugun tiyelerinin ortak degistirilemez
nitelikler sebebiyle sahip oldugu ayirt edici 6zelliklerdir ve bu 6zellikler -1951 tarihli
Cenevre Sozlesmesi’nde herhangi bir sinirlayict hitkkme yer verilmediginden- tahdidi
nitelik arz etmemektedir®. Bu sebeple kavram, Sozlesme’nin konusu ve ayrimciligin
Onlenmesi amaci 1g181nda, toplumlardaki degisikliklere ve ¢esitlilige acik, insan haklar
normlarmin gelisimine paralel bigimde yorumlanmaktadir*!. Kavramin muhteviyati
itibariyle biinyesinde barindirdig esneklik ise 1951 tarihli Cenevre S6zlesmesi’nde
zuliim korkusunu dogurabilecek nedenler arasinda sayilmayan cinsiyet temelli zulme
kars1 bagvurularin bu baslik altinda degerlendirilmesi sonucunu dogurmaktadir.
Dogustan gelen, degistirilemez ve/veya insan onuru ile yakin iligki i¢erisinde
bulunmasindan dolay1 degistirilmeye zorlanamayacak nitelik tasiyan cinsiyetin,
toplumsal gruba mensubiyet dahilinde degerlendirilmesi gerekmektedir*.

BMMYK icra Komitesi de cesitli tarihlerde almis oldugu kararlarda cinsiyet temeli
zulme kars1 bagvurularin belirli toplumsal grup icerisinde degerlendirerek bu kabulii
teyit etmektedir. Icra Komitesi 39 sayili sonug kararinda “belirli toplumsal grup”
teriminin, toplumda gegerli sosyal normlari/gelenekleri ihlal eden kadinlara yonelik
kotii ve gayri insani muameleleri igerecek sekilde yorumlanabilecegini belirtmektedir®.
Buna gore cinsiyete dayali olarak cesitli nedenlerle 6liim cezas1 dahil orantisiz agir
cezalara carptirilan veya farkli sekillerde haklari ihlal edilen kadinlar, belirli toplumsal
grubu teskil etmektedir*,

Avrupa Birligi Vasiflandirma Direktifi de belirli toplumsal grubun, cinsel yonelimin
(sexual orientation) ortak bir 6zelligine dayanabilecegini kabul etmektedir®. Direktif,

40 Oztiirk (n 16) 283-4.
41 Aydml (n 35) 67.

42 Anders B. Johnsson, ‘International Protection of Women Refugees A Summaery of Principal Problems and Issues’ (1989)
1(2) International Journal Refugee Law’ 221, 224-225. Bu noktada cinsiyetin, bir toplumsal grubu teskil ettiginin ancak
bunun dogrudan Sozlesme baglaminda “belirli toplumsal gruba mensubiyet” kavramina karsilik gelmediginin; cinsiyetin,
zuliim teskil eden eylemlerle iligkilendirildiginde veya iliskilendirilebildigi 6l¢tide belirli toplumsal grup gergevesinde
degerlendirildiginin belirtilmesi gerekmektedir.

43 Conclusions Adopted By The Executive Committee On The International Protection Of Refugees, Executive Committee
Conclusion No. 39 (XXXVI) Refugee Women And International Protection, 1985, para (k) <https://www.unhcr.org/sites/
default/files/legacy-pdf/578371524.pdf> 24 Subat 2024. Komite, devam eden birgok kararinda da kadin miiltecilerin
sorunlarina dikkat ¢ekerek kadinlarin 6zel ihtiyaglarinin giderilmesi, fiziksel giivenliklerin saglanmasi ve kadin miiltecilerin
korunmast hususunda Birlesmis Milletler Kadinlara Kars1 Her Tiirlii Ayrimciligi Onlenmesi Sozlesmesi basta olmak iizere
insan haklar1 sézlesmelerine uygun politikalarin gelistirilmesini 6ngérmektedir. Bkz. No. 54 (XXXIX) Refugee Women
(1988); No. 60 (XL) Refugee Women (1989); No. 64 (XLI) Refugee Women and International Protection (1990).

44 S6z konusu cezai uygulamalarin zuliim teskil edebilecegine isaret edilmektedir. UNHCR, Guidelines on International
Protection (HCR/GIP/02/01), para 12.

45 Avrupa Birligi Vasiflandirma Direktifi, md. 10/1-d.
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mense llkedeki sartlara bagli olarak, toplumsal cinsiyet kimligi (gender identity)* de
dahil olmak tizere cinsiyet ile ilgili hususlarin belirli toplumsal gruba iiyeligin tespit
edilmesi veya bdyle bir grubun 6zelliginin belirlenmesi amaciyla dikkate alinacagini
vurgulamaktadir.

Cinsiyet temelli zulme kars1 bagvurularin agirlikli olarak kadinlar ve kiz ¢ocuklari
tarafindan yapildig1 goriilmektedir. Ancak bagvurularin agirlikli olarak kadinlar veya
kiz ¢ocuklari tarafindan yapilmasi herhangi bir sinirlama sonucu dogurmamakta; cinsel
yonelimleri sebebiyle zulme maruz kalanlar da bu baslik altinda degerlendirilmektedir*.
Zira cinsiyet temelli zuliim korkusu; tecaviiz, kadin siinneti, aile i¢i siddet, insan ticareti
gibi cinsel siddet tiirlerinin zuliim araci olarak kullanilmasindan kaynaklanabilecegi
gibi homoseksiiellik, transseksiiellik, travestilik gibi farkli cinsel yonelimler nedeniyle
karsilasilan ayrimcilik yliziinden de dogabilmektedir*®.

Bununla birlikte belirtmek gerekir ki genel egilim cinsiyet temelli zulmiin, belirli
toplumsal gruba mensubiyet dahilinde degerlendirilmesi yoniinde ise de s6z konusu
zulmii teskil eden siddet eylemleri sadece bu gerekgeye hasredilmemelidir®’. 1951
tarihli Cenevre Sozlesmesi’nde yer verilen nedenlerin her birinin cinsiyet temelli zulmii
dikkate alir bicimde yorumlanmasi gerekmektedir. Ornegin kizlar1 i¢in kadin siinnetine
kars1 ¢ikan ebeveynler, siyasi goriis gerekcesi altinda degerlendirilebilecektir. Benzer
sekilde, bunun dini bir uygulama olarak kabul edildigi durumlarda, bir kadin veya
kiz ¢cocugu, kendisine veya ¢ocuklarina kadin siinneti yaptirmayi reddederek dini
yoruma uygun davranmazsa, dini nedenlerle zuliim gorecegine dair hakl bir korkuya
sahip olabilecektir®. Boyle bir durumda cinsiyet temelli zulme maruz kalan kimseler
So6zlesme’de siralanan gerekgeler ¢ergevesinde ¢oklu ve kesisen bir koruma dahilinde
degerlendirilebilecektir.

46 Toplumsal cinsiyet (gender/gender identity), bir cinsiyete atfedilen toplumsal veya kiiltiirel olarak olusturulmus ve
tanimlanmis kimliklere, statiiye, rollere ve sorumluluklara dayali olarak kadinlar ve erkekler arasindaki iliskiyi ifade
etmektedir. Bu sebeple dogustan gelmemekte; sosyal ve kiiltiirel normlarla insa edildiginden duragan nitelik arz etmemektedir
(UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 3). Bu tanimdan hareketle, s6z konusu
toplumsal grubun dogmasina yol agan nedenin yalnizca cinsiyet (sex) olmadigi, cinsiyetlerin toplumdaki algilanis bigimi
olarak tanimlanan toplumsal cinsiyetin (gender), s6z konusu belirli toplumsal grubun olusmasindaki ana faktorii teskil ettigi
vurgulanmaktadir (Aydinli (n 35) 76).

47 UNHCR, Guidelines on International Protection No. 2, para 1, 6; UNHCR, Guidelines on International Protection (HCR/
GIP/02/01) 7 May 2002, para 30. Cinsel yonelimleri nedeniyle zuliim goren kisilerin ortak niteligi, toplumlarda baskin
olan cinsel yonelime (heteroseksiiellik) veya cinsiyet kimligine (bivolojik cinsiyeti ile cinsiyet kimligi ayni olanlar) sahip
olmamalaridir (Aydinli (n 35) 92).

48 Kadinlarin ya da ¢ocuklarin kandirilarak ya da zorla alikonularak fuhus ya da cinsel istismar amagli kullanilmasi toplumsal
cinsiyete dayal bir siddet tiirii olarak kabul edilmekte; bu amaglarla insan ticaretine maruz kalma tehlikesi ilgilinin iltica
iddiasinda bulunmasi i¢in dayanak olusturmaktadir. Cinsel siddette dayali bir zuliim gesidi olarak zorla fuhus yaptirmaya
ya da cinsel istismara yonelik insan ticareti eylemlerine maruz kalan kadin ve ¢ocuklarin miilteci statiisii elde ettigi
goriilmektedir. UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 9, 16-8.

49 UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 24-7, 32-4.

50 Elise Petitpas/Johanna Nelles, ‘The Istanbul Convention: New Treaty, New Tool Forced’ (2015) (49) Migration Review 83,
84.
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2. Cinsiyete Dayali/Yonelik Siddet ve Hakli Nedene Dayanan Zuliim

BMMYK uygulamasinda cinsiyete dayali/yonelik siddet, bir kisinin iradesi diginda
gerceklestirilen, cinsiyet esitsizligine ve erkekler ile kadinlar arasinda toplumsal olarak
atfedilen farkliliklara dayanan her tiirli zararli eylem igin semsiye bir terim olarak
kullanilmaktadir. Fiziksel, cinsel veya zihinsel zarar veya ac1 veren eylemleri, bu tiir
eylemlerle tehdit etmeyi, zorlamay1 ve diger 6zgiirlik mahrumiyetlerini igermektedir’'.
Bu minvalde cinsiyete dayali siddet; tecaviiz, cinsel saldiri, cinsel istismar, fiziksel
saldir1, zorla evlendirme, tore cinayetleri, zorla kiirtaj, kisirlastirma, ¢ocugun cinsel
istismari, ¢ocuk yasta evlilik, kadin siinneti, aile i¢i siddet ve cinsel somiird, aile i¢i
kolelik amaciyla yapilanlar dahil olmak tizere cinsel kolelik, insan ticareti seklinde
orneklendirilmekte ve bunlarin yani sira psikolojik veya duygusal istismari da igerir
kabul edilmektedir®.

Bu noktada sorulacak soru ise cinsiyet temelli siddetin ne zaman zuliim olarak
adlandirilacagidir? Zira zuliim, S6zlesme’de miilteci statiisiiniin elde edilmesi
bakimindan 6ngoriilen hakli temele dayali zuliim korkusunun®® en onemli
parcasini tegkil etmektedir. S6zlesme’de zuliim kavrami tanimlanmamistir ancak
kavramin kapsamina iligkin degerlendirme yapilirken yine S6zlesme hiikiimlerine
basvurulmaktadir. Ozellikle non-refoulement ilkesinin yer verildigi 33. madde,
kavramin iceriginin belirlenmesinde dnemli bir referansi teskil etmektedir. Madde
hiikkmiinden hareketle; 1rk, din, tabiiyet, belli bir toplumsal gruba mensubiyet ve
siyasi diisiince sebebiyle hayata ve hiirriyete yonelik tehdidin veya agir insan hakki
ihlallerinin, zuliim teskil edebilecegi kabul edilmektedir**. S6z konusu tehdit ve/
veya ihlallerin dogrudan kisiye yonelik olmasi gerekli goriilmemekte; lilkedeki genel
glivensizlik halinin de zuliim kapsaminda degerlendirilebilecegi kabul edilmektedir®.

Kisinin maruz kaldig1 cinsiyete dayali siddetin hangi Slgiitler ¢ergevesinde zuliim
kapsaminda degerlendirilecegi ise S6zlesme kapsaminda kabul géren tanimin unsurlari

51 Bueylemler, bilinen veya bilinmeyen kisiler tarafindan kamusal alanda veya 6zel alanda gerceklestirilebilir. Cinsiyete dayali
siddetin 6zellikle kadinlar1 ve kiz gocuklarini orantisiz bir sekilde etkiledigi goriilmektedir. UNHCR, Resettlement Handbook,
3.4 Women and Girls at Risk <https://www.unhcr.org/resettlement-handbook/3-resettlement-submission-categories/3-4-
women-and-girls-at-risk/> 1 Mart 2024.

52 Bunun yaninda bityiik dlgtide geleneksel ve kiiltiirel normlar menseili, insan haklari ile bagdagmayan hukuki diizenlemelerin
tek bagina -varliginin dahi-, zuliim korkusuna sebep oldugu miiddetge zuliim olarak degerlendirilebilecegi ongériilmektedir.
Ayrica somut olay dahilinde belirli gruplarm/sifatlarin varliginin s6z konusu siddet tiirlerine ugrama tehlikesinin arttirdigina
dikkat ¢ekilmektedir. UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 9-10, 12-3, 18.

53 Hakl temele dayal1 zuliim korkusu, bagvuru sahibinin mense tilkesinde kalmast ya da iilkesine dénmesi halinde hayatinin
miilteci tanimda belirtilen sebeplerden dolay: tahammiil edilemez bir hale gelecegini makul bir sekilde ortaya koymasi
seklinde ifade edilmektedir (UNHCR, Handbook, para 42). Korku nihayetinde kisiye ait, siibjektif bir kavrama tekabiil
etmektedir. Bu sebeple s6z konusu sarta objektif nitelik kazandirmak amaciyla korkunun hakli temele dayanmasi aranilarak
zuliim korkusunun basvurucudan bagimsiz olarak mense iilke kaynakl bilgilerin degerlendirilmesi 6ngoriilmektedir.

54 UNHCR, Handbook, para 51.

55 Bununla birlikte zulmiin mutlaka devlet yetkilileri ya da eylemi veya ihmali devlete atfedilebilecek kisiler tarafindan
islenmesi aranmamakta; zuliim niteligindeki eylemlerin devlet dis1 aktorler tarafindan gergeklestirilmesi halinde yetkili
makamlarin bu eylemlere bilingli olarak g6z yummasi, zulme ugrayan kisilere etkili korunma saglanmasini reddetmesi
veya devletin bu koruma giictinden mahrum olmast hali de zuliim kapsaminda degerlendirilmektedir. UNHCR, Handbook,
para 65.
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dogrultusunda, devlet uygulamalari ¢ergevesinde sekillenmektedir. Agirlikli uygulama
ise insan haklar1 temelli bir yaklagim cercevesinde zararin zulme doniismesi igin belirli
bir ciddiyet seviyesine ulagmasi gerektigi yoniindedir®. Bu hususta dzellikle 1951 tarihli
Cenevre Sozlesmesi baglaminda sekillenen uygulamanin en énemli temsilcilerinden
birini teskil etmesi bakimindan Avrupa Birligi Vasiflandirma Direktifi’ne deginmek
gerekmektedir’’. Direktif’te, Avrupa Insan Haklar1 Sézlesmesi’ne® atifla zulmiin
varliginin tespiti bakimindan ciddi bir zararin ve siirekliligin varligi aranmaktadir.
Direktif’in 9. maddesinin ilk fikrasinin ‘a’ bendi, niteligi ve siirekli tekrarlanmakta
olmalar1 sebebiyle Sozlesme ile ‘simirlandirilmayan haklar’ olarak listelenen haklar basta
olmak iizere, insan haklarini ciddi sekilde ihlal eden fiillerin, uygulanan tedbirler de dahil,
somut olayin 6zellikleri ¢cergevesinde zuliim teskil edecegini belirtmektedir™. S6z konusu
fikranin ‘b’ bendi ise mevcut uygulamalarin/sartlarn kiimiilatif degerlendirmesine igaret
ederek, bir bireyi ‘a’ bendinde belirtilenlere sekilde benzer sekilde etkileyecek kadar
ciddi olan insan haklar1 ihlalleri dahil, ¢esitli tedbirlerin/uygulamalarm toplamimin ziiliim
eylemi teskil edecegini ifade etmektedir. ‘b’ bendinde yer alan ifadeler, S6zlesme ile
Ongoriilen olaganiistii rejim ¢ercevesinde sinirlandirilmayan hak grubu igerisinde yer
almayan hak ve 6zgiirliikler bakimindan ortaya ¢ikan ihlallere génderme yapilarak
aciklanmakta; zuliim teskil ettigi iddia edilen eylemlerin/uygulamalarin, bir biitiin
olarak degerlendirildiginde insan onurunu zedelemesinin/insan onuruna duyulan itibari
zayiflatmasinin, aranan ciddiyet diizeyini karsiladigi kabul edilmektedir®.

Direktif 9. maddenin 2. fikrasinda ise cinsiyete yonelik/dayali siddet bakimindan
ayrica bir diizenlemeye giderek cinsel siddeti de icerecek sekilde, fiziksel veya
ruhsal siddetin; 6ziinde ayrimcilik olan veya ayrimci bir tutumla uygulanan hukuki,
idari tedbirlerin veya kolluk ve/veya yargi tedbirlerinin; orantisiz ya da ayrimci
kovusturmanin veya cezalandirmanin; orantisiz veya ayrimcei bir cezalandirma sonucu
adli tazminatin reddinin veya cinsiyet temelli veya ¢ocuga odakli bir niteligi haiz

56 Cinsiyete dayali siddette baskin hedefi kadinlarin teskil ettigi goriilmektedir. Kadina yonelik siddetin zuliim olarak
degerlendirilmesinde 1948 tarihli Evrensel insan Haklari Bildirisi, 1979 tarihli Kadinlara Karst Her Tiirlii Ayrimciligi
Onlenmesi Sozlesmesi ve 1989 Cocuk Haklarina Dair Sozlesme basta olmak iizere gesitli insan haklar1 belgeleri rehber
alinmaktadir. Ninette Kelley, ‘The Convention Refugee Definition and Gender-Based Persecution: A Decade’s Progress’
(2001) 13(4) International Journal of Refugee Law 559, 562.

57 Kanada, Amerika Birlesik Devletleri ve Avustralya devlet uygulamalarinda somut olay gergevesinde zulmiin tespitinde ciddi
zarar olgusunun sorgulandigi, zarar halinin siireklilik ve sistematik bir risk tasimasi sartlarin1 da barindirmasinin arandigi
goriilmektedir. S6z konusu devlet uygulamalarina iliskin analiz igin bkz. Oztiirk (n 16) 226-8.

58 Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No. 11 and No.
14, European Treaty Series- No. 5, Council of Europa <https://www.echr.coe.int/Documents/Convention_ ENG.pdf> 14
Haziran 2023. Tiirkiye, S6zlesme’yi 04.11.1950 tarihinde imzalamistir. 10.03.1954 tarih ve 6366 sayili Onay Kanunu,
19.03.1954 tarih ve 8662 sayili Resmi Gazete’de yaymlanmistir. Onay belgesi, 18 May1s 1954 tarihinde Avrupa Konseyi
Genel Sekreterligine tevdi edilmis ve Sézlesme, Tiirkiye bakimindan bu tarihte yiiriirliige girmistir.

59  Vasiflandirma Direktifi’nde, Avrupa Insan Haklar1 S6zlesmesi’ne yapilan soz konusu atif, Direktif’te insan haklar1 temelli
bir yaklasim benimsendigini gosterirken bir eylemin/uygulamanin veya tedbirin 1951 tarihli Cenevre Sozlesmesi baglaminda
“zuliim eylemi” olarak simiflandirilmast igin aranan ciddiyet diizeyine de rehberlik etmektedir.

60 Divan, insan onurun korunmasina iligkin vurgusunda Avrupa Birligi Temel Haklar Sarti’nin ilk maddesine atifta bulunmustur.
CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 41 <https://curia.europa.eu/juris/
document/document.jsf;jsessionid=82FAB62A67283FFFEE1 E2B3E71C8FF8B?text=&docid=290687 &pagelndex=0&d
oclang=EN&mode=req&dir=&occ=first&part=1&cid=11334707> 5 Aralik 2024.
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olan/6zgiilenebilecek mahiyette eylemlerin zuliim kapsaminda degerlendirilecegini
belirtmektedir®. Dolayisiyla bu diizenlemeler ¢ergevesinde cinsiyete yonelik/dayal
ayrimcilik temelinde ortaya ¢ikan, insan onurunu ciddi sekilde zedeleyerek temel
insan haklarini siirekli ve sistematik olarak ihlal eden, devletin koruma yiikiimiinii
yerine getirmedigi veya getiremedigi her tiirli fiilin, zulme sebebiyet verebilecegi
sOylenebilecektir®. Bu noktada genel kabul goren 6lgiit ise devlet tarafindan sunulan
korumanin yeterli ve etkili olmamasidir®.

Avrupa Birligi Adalet Divani, Afganistan’da kadinlara yonelik benimsenmis rejimin/
uygulamanin zuliim eylemleri teskil ettigi iddiasiyla uluslararasi koruma talebinde
bulunan ve Avusturya makamlari tarafindan kendilerine miilteci statiisii verilmesi
reddedilerek ikincil koruma statiisii verilen Afganistan vatandasi iki kadin tarafindan
yapilan itirazi konu alan 2024 tarihli kararinda, Direktif’in 9. maddesine iliskin
yorumda bulunarak Afganistan’da uygulanan rejim iizerinden bir anlamda s6z konusu
hiikiimleri somutlagsmistir. Divan kararinda, zorla evlendirme uygulamalarmin kolelik
yasag1 baglaminda Avrupa Insan Haklar1 S6zlesmesi 4. maddenin; cinsiyete dayali
siddete ve aile i¢i siddete kars1 koruma eksikligi kapsaminda ise iskence yasagini
diizenleyen 3. maddenin ihlalini teskil ettigini belirterek s6z konusu eylemlerin
Direktif’in ilgili maddesinin ilk fikrasinin ‘a’ bendi ¢erg¢evesinde tek basinda
“zuliim eylemleri” olarak siiflandirilacagini ifade etmistir®. Kadinlarin saglik
hizmetlerine ve egitime erisimini ve siyasi hayata, mesleki veya sportif faaliyetlere
katilimini kisitlamak, hareket 6zgiirligiinii sinirlandirmak veya kisinin kendi giyimini
segme Ozgiirliglni ihlal etmek gibi 9. maddenin ilk fikrasinin ‘a’ bendi dahilinde
degerlendirilmeyecek ayrimei tedbirlerin ise bir biitiin olarak ele alindiginda, maddenin
ilk fikrasinin ‘b’ bendinin amaglar1 dogrultusunda zuliim eylemleri olusturmak i¢in
gereken ciddiyet seviyesine ulasacak 6l¢iide kadinlart etkiledigini tespit etmistir®. Zira
Divan’a gore soz konusu tedbirler/uygulamalar, ayrimcilik ve baski rejimine dayali
bir toplumsal yapinin tezahiirii olarak kiimiilatif etkiye sahip ve kasitli, sistematik
uygulamanin sonucudur ve Afgan kadinlarini insan onuruyla ilgili temel haklardan
cinsiyetlerinden dolay1 agikg¢a ve stirekli bir bigimde mahrum birakmaktadir®®. Bu
sebeple Divan s6z konusu tedbirlerin, insan onurunu zedeledigini vurgulayarak
kiimiilatif etkileri itibariyle maddenin ilk fikrasinin ‘b’ bendi ¢ercevesinde “zuliim
eylemi” olarak degerlendirilecegine hitkmetmistir®’.

61 So6z konusu hiikiim temel olarak zuliim kavraminin kapsaminin belirlenmesi amacini tagisa da cinsiyet temelli ayrima
yapilan vurgu, uygulamada bu yonde olusacak herhangi bir tartigmanin 6niine gecilmesi, idarenin bu yonde olugacak takdir
yetkisinin sinirlandirilmasi bakimindan 6nem arz etmektedir.

62 James C. Hathaway, The Law of Refiigee Status (Butterworths 1991) 104-108. Benzer yonde bkz. UNHCR, Guidelines on
International Protection (HCR/GIP/02/01) 7 May 2002, para 11.

63 Kelley (n 56) 565.

64 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 43.
65 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 44.
66 ibid.

67 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 46.
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Bununla birlikte kadinlarin, kiz ¢ocuklarinin, lezbiyenlerin, geylerin, biseksiiel
ve trans bireylerin, cinsel azinliklarin ve cinsiyet uyumsuzlugu olan (gender-non-
conforming) bireylerin veya erkeklerin ve erkek ¢ocuklarnin, cinsiyetleri nedeniyle
ya da toplumsal olarak belirlenen rollerden ve beklentilerden kaynakli olarak maruz
kaldiklar1 siddet, nihayetinde ayrimciliga dayandigindan iskence ve Diger Zalimane,
Insanlik Dis1 veya Kiigiiltiicii Muameleye ve Cezaya Karsi Birlesmis Milletler
Sozlesmesi® ile benimsenen iskence taniminda ortaya konulan amag ve niyet unsurunu®
karsilar kabul edilmektedir”. ‘Iskence’ tanimi ¢ercevesinde ortaya konan bu kabul
ise sliphesiz cinsiyete dayali siddet eylemlerinin 1951 tarihli Cenevre S6zlesmesi
kapsaminda zuliim olarak adlandirilmasinda ve/veya siniflandirilmasinda tetikleyici
ve pekistirici bir etki yaratmaktadir.

Cinsiyet temelli ayrimciligin herhangi bir eylemden bagimsiz olarak salt bir bigimde
zuliim tegskil edip etmedigi ise cinsiyete dayali siddet baglaminda tartisilacak bir diger
hususu tegkil etmektedir. S6zlesme’de zuliim riski ile baglantili olmasi gereken bes
neden nihayetinde bireyin birtakim &zelliklerini yansitmaktadir. S6zlesme’de bu
sebepler belirlenirken biiytik 6l¢iide tarihsel deneyimlerden yola ¢ikilmis olsa da” zuliim
nedenlerinin iltica talep eden kisilerin belirli 6zellikleri iizerine insa edilmis olmasi
ve nihayetinde elde edilen sonug, ayrimcilik yasaginin ya da ayrimeciligin 6nlenmesi
gereginin bir par¢asini olugturmaktadir’. Ayrica cinsiyet temelli siddet eylemlerinin
Sozlesme cercevesinde zuliim olarak tanimlanmasi, S6zlesme ¢erg¢evesinde esit koruma
saglanmasi gerekliliginin 6nemli bir pargasini teskil etmektedir’. Ciinkii zuliim teskil
eden eylemin yaratti31 korku, kisinin cinsiyetinden dolay1 farklilagabileceginden ve/
veya artabileceginden nihayetinde belirli cinsiyet gruplarina esit koruma sunulmamasi
ile sonuglanabilecektir. Ancak tabi ki her ayrimcilik, zuliim degildir’*. Bu sebeple
cinsiyet temelli ayrimcilik S6zlesme baglaminda dogrudan zuliim teskil etmese de
somut olay ¢er¢evesinde zulmiin bir pargasini teskil edebilecektir’. Ayrica belirtmek

68 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1465 UNTS 85.

69 Amag, niyet, devlet miidahalesi (katilim1), fiziksel veya zihinsel siddetli ac1 veya eziyet unsurlari iskence esiginin
karsilanmasinda esas alinan unsurlar olarak kabul edilmektedir. Bkz. UNHCR, Promotion and Protection of All Human
Rights, Civil, Political, Economic, Social and Cultural Rights, Including The Right to Development (A/HRC/7/3) para 27,
30.

70 UNHCR, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/
HRC/31/57), 5 January 2016, para 7-8 <https:/digitallibrary.un.org/record/831491?In=en&v=pdf> 14 Agustos 2024.

71 Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons: Summary Record of the Third Meeting,
UN Documents (A/CONF.2/SR.3), 14.

72 Kadmlara Karst Ayrimeihigin Onlenmesi Komitesi de 19 Numarali Genel Tavsiye Kararinda, Kadinlara Karsi Her Tiirlii
Ayrimeiligi Onlenmesi Sézlesmesi’nin ilk maddesinde yer alan ayrimeilik taniminin, kadina kadin oldugu igin yénetilen
ya da kadinlar1 orantisiz bigimde etkileyen siddeti igerdigini belirtmektedir. CEDAW General Recommendation No. 19:
Violence against Women, Adopted at the Eleventh Session of the Committee on the Elimination of Discrimination against
Women, in 1992 (Contained in Document A/47/38), para 6 <https://digitallibrary.un.org/record/148001?In=en&v=pdf> 15
Agustos 2024.

73 Kelley (n 56) 561-2.
74 UNHCR, Handbook, para 54.

75  Ornegin belirli gruplara koruma saglamamak hususunda benimsenen ayrimei devlet politikasinin ve/veya uygulamasinin
ciddi zararla sonuglanmasi halinde zuliim teskil edebilecegi kabul edilmektedir. UNHCR, Guidelines on International
Protection (HCR/GIP/02/01) 7 May 2002, para 15.
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gerekir ki S6zlesme’de zuliim korkusunun varlig1 aranarak netice odakli bir yaklagim
benimsendigi i¢in zuliim teskil eden fiili gergeklestirenin mutlak suretle Sozlesme’de
sayilan nedenlere dayanan bir ayrimcilik saikiyle hareket etmesi aranmamaktadir’.
S6z konusu siddet eyleminin bir zulme donilismesi ve kisinin Sézlesme ile siralanan
sebeplere bagl olarak korku i¢inde bulunmasi miilteci sifatinin elde edilmesi i¢in
yeterli goriilmektedir.

Ayrica belirtmek gerekir ki uluslararasi koruma statiisiine iliskin basvurularin
bireysel olarak degerlendirilmesi gerekliliginin, 6zellikle cinsiyete yonelik/dayali
siddeti konu alan bagvurularda 6zel kosullara ve durumun getirdigi 6zelliklere gore
uyarlanmasinin gerektigi kabul edilmektedir”’. Cinsiyet temelli zuliim dahilinde bu
takdir yetkisinin cinsiyeti sebebiyle zulme maruz kalan bireylerin kanunlar éniindeki
konumu, siyasi haklari, sosyal ve ekonomik haklari, iilkenin kiiltiirel ve toplumsal
gelenekleri ve bunlara uymamanin sonuglari, zararli geleneksel uygulamalarin
yayginligi, bu kimselere yonelik bildirilen siddetin siklig1 ve bigimleri, sunulan
koruma, siddeti uygulayanlar bakimindan uygulanan ceza sistemi ve kisinin mense
tilkesine dondiigiinde karsilagabilecegi riskler dahilinde mensge iilkedeki hukuki diizen
ve uygulamalar temelinde kullanilacagi 6ngoriilmektedir’®. Boyle bir degerlendirme
sonunda mense lilkede bireylerin sadece cinsiyetleri nedeniyle zuliim teskil eden
eylemlere maruz kalacaklarinin tespiti halinde ise somut olayda korumaya bagvuran
kisinin mense {ilkesinde fiili ve 6zel olarak zuliim eylemlerine maruz kalma riskinin
bulundugunun belirlenmesinin gerekli olmadigi kabul edilmektedir™.

Zuliim olarak nitelenen cinsiyet temelli siddet eylemlerinin kisisel sebeplere dayanma
ihtimali karsisinda ise zuliim ile zuliim nedenleri arasindaki bagin ispat1 her zaman ¢ok
miimkiin olmamaktadir. Bu hususta ise mense devletin koruma zafiyetinin -yeknesak
bir kabule ulastigi, devlet uygulamasi halini aldig1 sdylenemese de- nedensellik baginin
kurulmasinda esas alinabilecek bir dlciit oldugu kabul edilmektedir®. BMMYK icra
Komitesi de 73 sayili sonug kararinda, tecaviiz ve cinsel siddetin diger tiirlerine
maruz kalanlar bakimindan devletin g6z yaommasi, koruma sunmayi1 reddetmesi veya
koruma saglayamamasi, diger bir deyisle mense devletin koruma zafiyeti halinde bu

76 Uygulamada miilteci statiisiiniin tespitinde S6zlesme’de siralanan nedenlerle zuliim veya zuliim korkusu arasindaki
baglantinin tespitinde zulmii gergeklestiren kisinin saikinin degerlendirilmesini esas alan devlet uygulamalarina
rastlanmaktadir. Ancak Sézlesme hiikkmii ve BMMYK Kkararlart dogrultusunda, eylemi gergeklestiren kisinin saiki, bu
baglantinin kurulmasinda zorunlu bir unsur olarak kabul gérmemektedir. Konu hakkinda detayli analiz ve elestiriler igin
bkz. Oztiirk (n 16) 253-5. Vasiflandirma Direktifi’nde, zuliim nedenleri zuliim teskil eden eylem veya koruma zafiyeti
arasinda bir baglanti olmasinin gerektigi ongoriilmektedir. Bkz. Avrupa Birligi Vasiflandirma Direktifi md. 9/3.

77 CIEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 54.
78 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 53.

79 Divan 2024 tarihli kararinda Taliban tarafindan benimsenen hukuki rejim ve bu ¢ercevede gergeklestirilen ve cesitli
uluslararasi mekanizmalar tarafindan dogrulanan mevcut uygulamalar/tedbirler ¢ercevesinde, Afganistan vatandasi kadinlar
bakimindan miilteci statiisiiniin taninmasina iliskin bir karine bulundugunu belirtmistir. CJEU, (Third Chamber) 4 October
2024, In Joined Cases C608/22 and C609/22, para 56-7.

80 Karen Musalo, ‘Revisiting Social Group and Nexus in Gender Asylum Claims: A Unifying Rationale for Evolving
Jurisprudence’ (2003) 52 DePaul L. Rev. 777, 787-804, 806.
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kisilerin miilteci olarak kabul edilmeleri gerektigini vurgulamaktadir®'. Ozellikle silahli
catismalar donemlerinde istismar edilen kadinlara uygulanan baski ve zuliim, devletin
bu kisilere yeterli korumay1 sunmamasi ya da sunamamasi, mense devletin koruma
zafiyetinin en belirgin 6rneklerinden birini teskil etmektedir®>.

Zuliim olarak nitelenen cinsiyet temelli siddet eylemlerinin kisisel sebeplere dayanma
ihtimali karsisinda, baski ve zuliim tehlikesi ile S6zlesme’de yer alan zuliim nedenleri
arasinda bir bag kurulmasini zorlagtiran 6nemli bir 6rnek ise aile i¢i siddetin®® varhgidir.
Bu noktada cinsiyet temelli zuliim karsisinda kisiye saglanan korumanin giiclendirilmesi
bakimindan Kadinlara Yonelik Siddet ve Ev I¢i Siddetin Onlenmesi ve Bunlarla
Miicadeleye iliskin Avrupa Konseyi Sézlesmesi’nden (Istanbul Sézlesmesi)* de bahsetmek
gerekmektedir®®. Sozlesme, cinsiyet temelli zulmii 1951 tarihli Cenevre S6zlesmesi
hiikiimlerine referansla ele almasi ve bir anlamda Sézlesme’nin uygulama ile genisleyen
miilteci tanimina normatif nitelik kazandirmasi bakimmdan 6nem arz etmektedir.

Istanbul Sézlesmesi’nin 60. maddesi, kadina yonelik, toplumsal cinsiyete dayali
siddetin (gender-based violence)®, 1951 tarihli Cenevre Sozlesmesi 1A(2) maddesi

81 Conclusions Adopted By The Executive Committee on The International Protection of Refugees, Executive Committee
Conclusion No. 73 (XLIV) Refugee Protection and Sexual Violence (1993), para (j). BMMYK da 1951 tarihli Cenevre
Sozlesmesi’nin koruma alanmnin genislemesi ve miiltecilerin miimkiin olan en genis ¢cergevede S6zlesme’de yer alan hak ve
korumalardan yararlanmalarinin saglanmasi geregi dogrultusunda 2002 ve 2003 tarihlerinde kadin miiltecilerin korunmasi
hususunda detayli hitkiimler iceren rehberler hazirlamistir. S6z konusu rehberler baglayici niteligi haiz olmasa da devlet
uygulamalarina yon vermeleri sebebiyle 6nem arz etmektedir. Bkz. UNHCR, Guidelines on International Protection (HCR/
GIP/02/01); UNHCR, Sexual and Gender-Based Violence Against Refugees, Returnees and Internally Displaced Persons,
May 2003 <https://www.unhcr.org/media/sexual-and-gender-based-violence-against-refugees-returnees-and-internally-
displaced-persons> 3 Agustos 2024.

82  Soz konusu eylemlerin silahli catigmalar sirasinda meydana gelmesi halinde cinsel siddet dolayisiyla zulme ugrayan kadinlar
bakimindan elbette diger nedenler baglaminda da degerlendirme yapilabilir. Ancak belirtmek gerekir ki kadinlarin mense
devletin koruma zafiyeti baglaminda belirli toplumsal gruba mensubiyet dahilinde degerlendirilmesi bu kisilere taninan
korumay: gii¢lendirecegi gibi diger herhangi bir sebeple 6rtiismeme olmasi ihtimalinde zulme maruz kalan bu kimselerin
uluslararast koruma altina alimmasini saglayacaktir.

83 Aile igi siddetin belirli toplumsal gruba mensubiyet temelinde zuliim olarak kabul edildigine iligkin degerlendirme i¢in bkz.
Kelley (n 56) 565.

84  Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (Council of
Europe Treaty Series- No. 210) 3010 UNTS 107. Tiirkiye, Sézlesme’yi 11 Mayis 2011 tarihinde imzalamistir. S6zlesme’nin
onaylanmasi 24 Kasim 2011 tarih ve 6251 sayil1 Kanun ile uygun bulunmus, 29 Kasim 2011 tarih ve 28127 (Miikerrer)
say1lt Resmi Gazete’de yayinlanmistir. Bakanlar Kurulu’nun onaya iliskin 10 Subat 2012 tarih ve 2012/2816 say1l Karari
ise, 8 Mart 2012 tarih ve 28227 sayili Resmi Gazete’de yaymlanmistir. 20 Mart 2021 tarih ve 31429 sayili Resmi Gazete’de
Kadinlara Yonelik Siddet ve Aile Igi Siddetin Onlenmesi ve Bunlarla Miicadeleye iliskin Avrupa Konseyi Sozlesmesinin
Tiirkiye Cumhuriyeti Bakimindan Feshedilmesi Hakkinda Karar (Karar Sayist: 3718); 30 Nisan 2021 tarih ve 31470 say1li
Resmi Gazete’de ise 19 Mart 2021 tarihli ve 3718 Sayili Cumhurbaskani Karar ile Tiirkiye Cumhuriyeti Bakimindan
Feshedilen Kadinlara Yonelik Siddet ve Aile I¢i Siddetin Onlenmesi ve Bunlarla Miicadeleye iliskin Avrupa Konseyi
Sozlesmesinin Tiirkiye Cumhuriyeti Bakimindan Sona Erme Tarihinin 1 Temmuz 2021 Olarak Tespit Edilmesi Hakkinda
Karar (Karar Sayisi: 3928) yaymlanmustir. Sozlesme ¢alismada “Istanbul Sézlesmesi” olarak kisaltilacaktir.

85 Ayrica Avrupa Birligi Vasiflandirma Direktifi baglangic hiikiimlerinde, ‘ikincil koruma’ statiisii igin ortak kriterlerin
belirlenmesinde insan haklari belgelerine dayanan uluslararas: yiikiimliiliikler ve iiye devletlerdeki uygulamalarin rehber
alinacaginin belirtildigi goriilmektedir (Avrupa Birligi Vasiflandirma Direktifi, Baslangi¢ Hiikiimleri para 34). Direktif’in
baslangi¢ hiikkiimlerinde yer alan bu diizenleme de Direktif hiikkiimlerinin yorumlanmasinda konuya iliskin 6zel diizenleme
barindiran istanbul Sozlesmesi’nin 6nemini giindeme getirmektedir. Avrupa Birligi Adalet Divani’nin da yargilamalarinda,
zuliim teskil eden eylemleri ve statii verilme siirecini degerlendirirken 1951 tarihli Cenevre Sézlesmesi’nin; Istanbul
Sozlesmesi, Kadilara Kars1 Her Tiirlii Ayrimciligi Onlenmesi Sozlesmesi ve Avrupa Birligi Vasiflandirma Direktifi
hiiktimleri ile birlikte ele alindig1 goriilmektedir. Bkz. CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22
and C609/22, para 32-7.

86 Sozlesme’nin Ingilizce metninde kullanilan “...gender-based violence” kavrami, Resmi Gazete’de yaymlanan Tiirkge
metninde “toplumsal cinsiyete dayali siddet” olarak yer aldigindan ¢aligmada da bu ¢eviri kullanilmisgtir.
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anlaminda zuliim olarak, tamamlayici koruma bakimindan ise ciddi bir zarar bi¢imi
olarak taninabilmesini temin etmek lizere gerekli yasal veya diger tedbirleri alinmasini,
taraf devletler bakimindan bir yiikiim olarak belirtmektedir. Ayn1 maddenin ikinci
fikras1 ise S6zlesme’de tanimlanan tiim gerekgelerin toplumsal cinsiyete duyarl bir
sekilde yorumlanmasini ve bu gerekcelerden herhangi biri veya birkaci nedeniyle
zuliim gorme tehlikesi s6z konusuysa, bagvuru sahiplerine, ytriirliikteki ilgili hukuki
araglarla miilteci statiisiinlin taninmasin1 6ngoérmektedir. Maddenin devam eden
fikrasinda ise Onceki fikralarda ongoriilen yiikiimliiliikleri destekler nitelikte toplumsal
cinsiyete duyarl iltica usullerini olusturmak icin gerekli yasal veya diger tedbirlerin
almmasimin gerektigi ifade edilmektedir.

Maddenin ilk fikrasiyla cinsiyet temelli siddetin zuliim olarak tanimlanmasi®’,
1951 tarihli Cenevre Sozlesmesi’nde dngoriilen zuliim ile zuliim nedenleri arasinda
kurulmast istenen bagi dolayli olarak zayiflatmaktadir®®. Zira zuliim teskil ettigi kabul
edilen cinsiyete yonelik siddet eylemleri, dogasi itibariyle, belirli bir toplumsal gruba
mensup kisileri hedef almaktadir.

Istanbul Sézlesmesi bu yéniiyle cinsiyetin belirli bir toplumsal grup teskil ettigini
kabul ederken, 1951 tarihli Cenevre Sozlesmesi ile sunulan korumay1 da zimni olarak
genisletmekte; miilteci belirleme usullerinde toplumsal cinsiyete duyarli olunmasi
cagrisinda bulunmakta ve taraf devletleri, kadinlara yonelik toplumsal cinsiyete dayali
siddetin iltica talebinde bulunmak igin gegerli bir gerekge olarak taninmasini saglamak
tizere gerekli yasal ve diger tedbirleri almakla yiikiimlii kilmaktadir®. S6zlesme,
ozellikle kadin siinnetine dikkat ¢ekerek cinsiyete dayali/yonelik zuliim riski altindaki
kimselerin ilgili iltica prosediiriine erigimini kolaylastirmak, bu kimselerin korunmasini
daha iyi giivence altina almak igin taraf devletlere bir dizi ylikiimliilik getirmektedir®.
Istanbul Sozlesmesi, cinsiyet temelli zuliim karsinda, kadinlarin uluslararas statiilere
erismesini kolaylagtirarak 1951 tarihli Cenevre Sézlesmesi ile 6ngoriilen korumaya
tamamlayici nitelik arz etmektedir.

B. Avrupa Birligi

Lizbon Andlagmast’nin yiirlirlige girmesiyle birlikte Avrupa Birligi hukuk sisteminde
baglayict deger kazanan 2000 tarihli Avrupa Birligi Temel Haklar Sarti’nin® 18. ve

87 Council of Europe, Protecting migrant women, refugee women and women asylum seekers from gender-based violence,
2019 <https://edoc.coe.int/en/violence-against-women/7862-protecting-migrant-women-refugee-women-and-women-
asylum-seekers-from-gender-based-violence-istanbul-convention.html> 14 Haziran 2024.

88 Istanbul Sézlesmesi’nin s6z konusu hiikmii, cinsiyete dayali siddete maruz kalan/kalma ihtimali olan kadinlarin herhangi
bir teste tabi tutulmaksizin toplumsal grup olarak degerlendirilebilecegi seklinde yorumlanmaktadir. Oztiirk (n 16) 286.

89  Petitpas/Nelles (n 50) 83.

90  Ayrntili analiz igin bkz. Council of Europe and Amnesty International, The Council of Europe Convention on Preventing
and Combating Violence Against Women- A tool to end female genital mutilation, Strasbourg, 2014.

91  Avrupa Birligi Temel Haklar Sarti (Charter of Fundamental Rights of the European Union (CFREU) (2012) OJ C326.
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19. maddelerinde®? 1951 tarihli Cenevre Sozlesmesi ve 1967 tarihli Protokol’e atifla
sigimma hakkina ve non-refoulement ilkesine yer verilmektedir. Avrupa Birliginin
Isleyisinde Dair Andlasma ile ise miilteci akininin etkin yonlendirilmesi, hukuka
uygun olarak iiye devletlerde ikamet eden ti¢iincii devlet vatandaslarina adil muamele
edilmesi ve yasa dis1 g¢ ve insan ticaretinin 6nlenmesi amaciyla ortak gog politikasi
amaglanmaktadir®®. Bu baglamda non-refoulement ilkesine yapilan vurguyla 1951
tarihli Cenevre Sozlesmesi ve 1967 tarihli Protokol ¢ergevesinde, Birligin sinirlar
icerisinde uluslararas1 korumaya muhtag {igiincii tilke vatandaslarina gereken hukuki
statiiniin verilmesi 6ngoriilmektedir®.

Avrupa Birligi Temel Haklar Sarti ile kabul edilen siginma hakki ve Andlasma
ile kurulmasi amaclanan ortak go¢ politikasinin en énemli ayagini ise Vasiflandirma
Direktifi olarak adlandirilan 2011/95/EU sayili Direktif teskil etmektedir®.

Vasiflandirma Direktifi, miiltecilere ve diger uluslararasi koruma ihtiyaci olan
kisilere dair birtakim ortak standartlar getirmektedir. Direktif’te, 1951 tarihli Cenevre
Sozlesmesi’ndeki tanimla uyumlu miilteci statiisii ongoriilmekte ve -bdlgesel nitelikli
diger diizenlemelerden farkli olarak- miilteci tanim1 genigletilmeksizin uluslararasi
korumaya ihtiyaci olan ama miilteci statiisii i¢in gerekli niteliklere sahip olmayan
kimseler bakimindan belirli sartlar altinda S6zlesme’de 6ngoriilen miilteci korumasini
tamamlayici nitelikte ikincil koruma statiisii kabul edilmektedir. Direktifte ikincil
koruma statiisii, miilteci statiisiinii elde edemeyenler bakimindan 6ngoriilmektedir®®.
Buna gore miilteci olmak icin gerekli 6zelliklere sahip olmayan ancak mense iilkeye
ya da vatansizsa daha 6nce ikamet ettigi yere gonderildigi takdirde, 15. maddede®’

92 AB Temel Haklar1 Sarti md. 18, “Siginma hakki, 28 Temmuz 1951 tarihli Cenevre Sozlesmesi ve siginmacilarin statiisiine
iliskin 31 Ocak 1967 tarihli Protokol kurallar dikkate alinarak ve Avrupa Toplulugunu kuran Andlasma’ya uygun olarak
teminat altina alinmalidir.”; md. 19, “1- Toplu simir disi etmeler yasaktir. 2- Hi¢ kimse, 6liim cezasi, iskence veya baska
insanlik dist veya al¢altict muamele veya cezaya tabi tutulmasi konusunda ciddi bir tehlikenin bulundugu bir devlete geri
gonderilemez, simir disi edilemez veya iade edilemez.” seklindedir.

93 ABIA, md. 79.

94  Avrupa Birliginin Isleyisine Dair Andlasma (ABIA) (The Treaty on the Functioning of the European Union, (Official
Journal of the European Union, C 326/47, 26.10.2012)), md. 78 <https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:12012E/TXT:en:PDF>, 22 Mart 2024. Avrupa Birligi genelinde gegerli tek tip bir miilteci statiisii, siginma
hakki elde etmeksizin tek tip bir ikincil koruma statiisii ve kitlesel akin durumda yerinden edilen kisiler igin ortak bir gegici
koruma statiisii verilmesi dngériilmektedir (ABIA md. 78/2).

95 ikincil koruma adiyla tamamlayict koruma altinda kapsamli bir koruma rejimi belirleyen ilk diizenleme, 2004/83/EC sayili
Direktif’tir (Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of
third country nationals or stateless persons as refugees or as persons who otherwise need international protection and the
content of the protection granted (Official Journal of the European Union, L 304/12, 30.09.2004) <https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0083> 22 Mart 2024)). Direktif ile Birlik ¢atis1 altinda miilteci ve
ikincil koruma statiisii seklinde iki ayr1 bireysel statii belirlenmistir. Ancak iiye devletler arasinda miilteci statiisii ve ikincil
koruma statiistine iliskin goriis ve uygulama farkliliklarinin devam etmesi tizerine s6z konusu uyumsuzlarin giderilmesi ve
ortak iltica politikas1 hedefini gergeklestirilmesi amaciyla 2011/95/EU sayih Vasiflandirma Direktifi kabul edilmistir.

96  Avrupa Birligi Vasiflandirma Direktifi md. 2 (f). Direktifte ikincil koruma tanimi yapilirken vurgulanan bu husus,
bagvurucunun 6ncelikle miilteci statiisii baglaminda degerlendirilmesini gerekli kilmaktadir.

97  Avrupa Birligi Vasiflandirma Direktifi’nin 15. maddesinde, 6liim cezasi veya infazi ya da bagvuru sahibine menge iilkesinde
iskence veya insanlik dis1 ya da asagilayict muamele veya ceza uygulanmasi ya da uluslararasi veya uluslararasi nitelikte
olmayan silahli ¢atisma durumlarinda bir sivilin hayatina veya kisiligine yonelik ayrim gézetmeyen ciddi ve sahsi tehdidin
ciddi zarar1 teskil edecegi diizenlenmistir. Madde silahli ¢atismalar baglaminda ayrim gézetmeyen siddetten kagan sivillere
koruma saglanmasi hedefi ile miilteci hukukunda aranan bireysel zarar riskini uzlagtirmay1 amaglamaktadir (Topal (n 2) 63).
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tanimlanan ciddi zarar kapsaminda; 6liim cezasina ¢arptirilma veya infaz edilme,
iskence, insanlik dis1 veya asagilayict muamele ya da cezaya maruz kalma, uluslararasi
veya uluslararasi nitelikte olmayan silahli catisma durumlarinda (bir sivilin) hayatina
veya kisiligine yonelik ayrim gézetmeyen siddet nedeniyle ciddi ve sahsi tehdide
maruz kalma gercek riski altinda bulunan ve bu risk nedeniyle mense iilkenin ya
da vatansizlar i¢in daha 6nce ikamet ettikleri {ilkenin korumasindan yararlanamayan
veya yararlanmak istemeyen Birlik vatandasi olmayan kisiler i¢in ikincil koruma
ongoriilmektedir®.

Vasiflandirma Direktifi ile 1951 tarihli Cenevre Sozlesmesi’ndeki miilteci tanimina
sadik kalinarak yeni bir uluslararasi koruma statiisii ihdas edilmektedir. Bu koruma
statiisli 6zellikle cinsiyete dayanan/yonelik siddet eylemlerinin degerlendirilmesinde
kilit rol oynamaktadir®”. Zira, S6zlesme diizeninde uluslararasi koruma statiisti elde
etmek i¢in aranan sartlardan farkli olarak, ikinci koruma statiisiiniin kazanilmasi
icin cinsiyete dayanan/yonelik siddet eylemlerinin zuliim niteligine ulagmasi;
buna maruz kalan kimselerin ise belirli bir toplumsal gruba mensubiyeti ya da
Sozlesme ile 6ngoriilen diger nedenlere dahili aranmamaktadir. Tkincil korumada,
miilteci statiisii i¢in aranan zuliim yerine ciddi zararin varli§1 6ngdriilmekte ve bu
ciddi zararin mevcudiyeti, belirli sebeplerle iliskilendirilmesi gerekmeksizin, diger
bir deyisle herhangi bir sebepten bagimsiz olarak, éngdriillen koruma statiisiiniin
elde edilmesi i¢in yeterli goriilmektedir. Ciddi zarar olarak adlandirilan eylemlerin
yorumlanmasi hususunda ise biiyiik 6l¢iide insan haklari s6zlesmeleri ve s6zlesmelerle
kurulan denetim mekanizmalari uygulamalarindan yararlanilmaktadir'®. Zira ikincil
koruma statiisii temel olarak iiye devletlerin insan haklari s6zlesmelerinden dogan
yiikiimliiliiklerine dayandirilmaktadir. Insan haklar1 hukukunun miilteci hukuku ile
Ongoriilen korumay1 kapsamasi ve miilteci hukuku ile iligskilendirilen birgok normun
insan haklar1 s6zlesmeleri ¢ergevesinde uygulanmasi sonucu ikincil koruma statiisiiniin
yaratilmasi gerekliliginin dogdugu genel olarak kabul gérmektedir'®'.

98  Avrupa Birligi Vasiflandirma Direktifi’nin 1951 tarihli Cenevre Sozlesmesi madde 1 (f)’ye benzer sekilde kaleme alman 17.
maddesine gore; barisa kars1 sug, savas sugu ve insanliga kars1 sug islendigine, Birlesmis Milletlerin amag ve ilkelerine aykirt
fiillerden suglu olduguna, agir bir sug isledigine ve bulundugu iilkenin kamu diizeni ve giivenligine tehdit olusturduguna
dair hakkinda ciddi emareler olan kisiler ikincil korumanin disinda tutulmaktadir.

99  Avrupa Birligi hukuk diizeninde direktifler, kural olarak, dogrudan uygulanabilme kabiliyetine sahip degildir. Direktifler,
muhatap alinan her iiye devleti, ulasiimasi gereken sonuglar1 bakimindan baglar ancak sekil ve yontem ulusal mercilere
birakilmistir. Bu baglamda iiye devletler, hukuki diizenlemelerini Birlik kurallari ile uyumlastirma yiikiimii altindadir.
Ayrntil1 bilgi i¢in bkz. Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri, (7th edn Seckin Yayincilik 2022) 173-4.

100 Avrupa Birligi Adalet Divani ilgili yorumlart igin bkz. Meltem Ineli Ciger, ‘Silahli Catisma Durumlarinda Ayrim Gozetmeyen
Siddet Hareketlerinden Kagan Kisilerin Avrupa Birligi ve Tiirk Hukukunda Ikincil Korunmasi (2018) 20(1) Dokuz Eyliil
Universitesi Hukuk Fakiiltesi Dergisi 199, 205. Vasiflandirma Direktifi baglangi¢ hiikiimlerinin (bkz. para 34), Direktif
hiikiimlerinin yorumlanmasinda insan haklari belgelerine ve bu belgelerle olusturulan denetim mekanizmalar1 uygulamalarina
yapilan atfin normatif kaynagini teskil ettigi soylenebilir.

10

—_

insan haklar1 ve miilteci hukuku arasindaki yakin iligki, bireye saglanan korumanin giiglendirilmesi hususunda iki tiirlii
yorumlanmaktadr. ilk olarak 1951 tarihli Cenevre Sézlesmesi gergevesinde miilteci statiisii kapsaminda sunulan korumanin
insan haklart hukukunun gelisimi ¢ergevesinde yorumlanmasi ve uygulanmasi gerektigi 6ngoriilmektedir. ikinci olarak ise lex
generalis nitelige sahip insan haklari hukuku karsisinda miilteci hukukunun lex specialis nitelik arz etmesinin, tamamlayici
koruma kapsaminda sunulan korumanin, miilteci statiisiinden daha zayif haklar icermemesi geregiyle sonuglandigi; non-
refoulement ilkesinin de bu gerekliliginin dayanaklarindan birini teskil ettigi ifade edilmektedir. McAdam (n 7) 31-3, 255
vd.
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Bu gereklilikte en 6n 6nemli pay ise siiphesiz 1951 tarihli Cenevre S6zlesmesi’nin
33. maddesinde'® yer bulan ve uluslararasi teamiil kurali oldugu kabul edilen'® non-
refoulement ilkesidir. Tlke, kendi iilkelerindeki zuliim ve hayati tehlike tehdidinden
kacarak giivenli bir iilkede yasamak isteyenler i¢in devletlerin koruma saglama ve
bu baglamda s6z konusu kisilerin geri gdnderilmeleri sonucunu doguracak herhangi
bir islemde bulunmama yiikiimliiliigii ongérmektedir'®. Ilke, en genis sekilde
1951 tarihli Cenevre S6zlesmesi’nde yer bulmus olsa da uygulamasi biiyiik 6lgiide
insan haklar sozlesmeleri cer¢evesinde devletin, kendi yetkisi altindaki bireylerin
s6zlesme hiikiimlerine aykirt muameleye maruz kalmalarini dnleme yiikiimliliigi
ile iligskilendirilerek pozitif yikiimliiliikkleri kapsaminda ortaya ¢ikmaktadir!®,
Ikincil koruma statiisii ise bu temelde belirli sebeplerin varlig1 halinde, kisinin geri
gonderilmesi sonucunu doguracak eylemi gerceklestirmeme seklinde devlete yiiklenen
pozitif yiikkiimiin, kisiye uluslararasi koruma statiisii saglanmasi seklinde bir edim
yilikiimiine donligmesidir. Bu baglamda statil, bilylik 6l¢iide insan haklar1 s6zlesmeleri
ile kurulan denetim mekanizmalarinda igtihadi karsilik bulan ytlikiime normatif temel
kazandirmaktadir'®. Ancak belirtmek gerekir ki non-refoulement ilkesi uygulamasi,
s0z konusu statiiniin kabuliinde 6nemli bir araci teskil etse ya da 6zellikle insan haklari
sozlesmeleriyle kurulan denetim mekanizmalar1 s6z konusu ihtiyaci goriiniir kilsa da
ilke kapsaminda degerlendirilebilecek her durum, dogrudan kisiye ikincil koruma
statlislinlin verilmesi sonucunu dogurmamaktadir. Zira Vasiflandirma Direktifi’nin
baslangi¢ kisminda yer verilen; bir iilke niifusunun tamaminin ya da niifusun bir
kesiminin genel olarak maruz kaldig1 risklerin normal olarak kendi baslarina ciddi zarar
olarak nitelendirilebilecek bireysel bir tehdit olusturmadigina iligskin diizenlenmesi'"’
de bunu dogrular niteliktedir.

102 Sozlesme’nin 33. maddesinin ilk fikrasiyla, higbir taraf devletin bir miilteciyi, ki, dini, tabiiyeti, belli bir toplumsal gruba
mensubiyeti veya siyasi diisiinceleri dolayisiyla hayatinin veya 6zgiirliigiiniin tehdit altinda olacagr tilkeye her ne sekilde
olursa olsun sinir dist edemeyecegi veya sinirdan geri gonderemeyecegi ve/veya geviremeyecegi (expel or return (‘refouler”))
kabul edilmistir. S6zlesme hitkmiiniin, hazirlik ¢aligmalari 1s18inda ayrintili analizi i¢in bkz. Ceren Karagézoglu, ‘Non-
Refoulement Ilkesinin Avrupa insan Haklar1 Sozlesmesi Cergevesinde Uygulanmast® PPIL, (2023) 43(1) 313, 319, dp. 17.

103 Guy S. Goodwin-Gill, ‘The Haitian Refoulement Case: A Comment’ (1994) 6(1) International Journal of Refugee Law 103,
105; Elif Uzun, ‘Geri Gondermeme Ilkesinin Uluslararast Hukuktaki Konumu Uzerine Bir Degerlendirme’ (2012) 8(30)
Uluslararas1 Hukuk ve Politika 25, 42-51.

104 Uzun (n 103) 25.
10.

[

Gregor Noll, ‘Delimiting and Justifying Protection under the ECHR’, Negotiating Asylum- The EU Acquis, Extraterritorial
Protection and the Common Market of Deflection (The Hague: Kluwer Law International 2000) 473; Helen Lambert, ‘The
European Convention On Human Rights And The Protection of Refugees: Limits And Opportunities’ (2005) 24(2) Refugee
Survey Quarterly 39, 43; Maarten Den Heijer, Europe and Extraterritorial Asylum (Hart Publishing 2012) 148.

106 Non-refoulement ilkesi ¢er¢evesinde gelisen uygulama, bagvuruculara 6zellikle insan haklar sézlesmeleri kapsaminda
bir koruma sunsa da nihayetinde bu kimselere statii taninmasi ile sonuglanmamaktadir. Devletlerin de non-refoulement
ilkesinden dogan yiikiimliiliikklerine uygun davransa da bu kisilere uluslararasi koruma statiisii taninmasi hususunda isteksiz
davrandig1 goriilmektedir. McAdam (n 7) 199-207.

107 Avrupa Birligi Vasiflandirma Direktifi, Baslangi¢ Hiikiimleri para 35.
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Direktif’in 15. maddesinin son bendi'® kapsaminda ciddi zarar kavrami dahilinde
yer verilen uluslararasi veya uluslararasi nitelikte olmayan silahli gatigma durumlarinda
(bir sivilin) hayatina veya kisiligine yonelik ayrim gozetmeyen siddet nedeniyle ciddi
ve bireysel tehdide maruz kalma gergek riski ise dogrudan cinsiyet temelli zuliim
baglaminda bir tasnif veya gerek¢elendirme dngdrmese de gerek uluslararas: gerekse
uluslararasi olmayan silahli catigmalar sirasinda cinsiyet temelli zulme ugrayanlara
koruma saglayacak semsiye bir hiikkiimdiir. 1951 tarihli Cenevre S6zlesmesi veya 1967
tarihli Protokol kapsaminda sunulan gerekgeler baglaminda miilteci tanimi diginda
birakilan, uluslararasi veya ulusal silahli catigmalarin sonucu olarak iilkelerinden
ayrilmak zorunda kalan kisilere uluslararasi koruma statiisli taninmas1 bakimindan
Oonem arz etmektedir. Zira BMMYK, ayrim gdzetmeyen siddet veya ciddi dlciide
kamu diizenini bozan olaylar nedeniyle hayatlarina, fiziksel biitiinliiklerine veya
ozgiirliiklerine yonelik ciddi tehditler sebebiyle menge iilkelerine geri donemeyecek
durumda olan ya da donmek istemeyen bireylerin de uluslararasi koruma kapsamina
girmesi gerektigini ifade etmekteyse'” de uluslararasi veya uluslararasi nitelikte
olmayan silahli ¢atismalarin bir gerekg¢e olarak S6zlesme dahilinde yer almamasi
devlet uygulamalar1 bakimindan farkliliklarin ortaya ¢ikmasina sebep olmaktadir.
Direktif hitkmii bu baglamda devlet uygulamalarinda birligin saglanmasi, tiye devletler
tarafindan sunulan uluslararasi koruma bigimlerini uyumlastirmasi bakimindan 6nemli
bir rol iistlenmektedir. Direktif, miilteci statiisliniin taninmasi i¢in gerekli sartlari
haiz olmayan, fakat uluslararasi veya uluslararasi nitelikte olmayan silahli catigma
durumlarinda ayrim gézetmeyen siddet nedeniyle yasamina ve kisiligine yonelik ciddi
ve bireysel tehdit nedeniyle ciddi zarara maruz kalacagina yonelik gercek bir risk
altinda olan kimselere ikincil koruma statiisii tanimaktadir. Kisinin ikincil koruma
kapsaminda degerlendirilebilmesi i¢in, mense iilkesinde silahli ¢atisma ve ayrim
gozetmeyen siddet hareketlerinin varligi yeterli olmamakta, bu ¢catigmanin kisinin
hayatina ve kisiligine yonelik ciddi ve bireysel bir tehdit olusturmasi gerekmektedir.

Direktif hitkmii silahli ¢atismalar1 odak aldigindan 6ngordiigii korumanin sartlar:
bakimindan siralanan unsurlar da insancil hukuk temellidir. Dolayisiyla s6z konusu
unsurlarin yorumunda insancil hukuk diizenlemelerine bagvurulmaktadir''®. Bu
cergevede ilk kavrami uluslararasi ve uluslararasi nitelikte olmayan silahli ¢atigmalar
teskil etmektedir.

108 Avrupa Birligi Vasiflandirma Direktifi md.15(c), “wluslararas: veya uluslararasi nitelikte olmayan silahli ¢atisma
durumlarinda ayrim gozetmeyen siddet nedeniyle bir sivilin hayatina veya kisiligine/sahisina yénelik ciddi ve bireysel
tehdit” seklindedir.

109 UNHCR, Providing International Protection Including Through Complementary Forms of Protection, para 26.

110 Direktif’in ilgili hilkmiinde yer alan unsurlara iliskin bir agiklamaya yer verilmedigi i¢in s6z konusu kavramlar muglak
kalmustir. Unsurlarin insancil hukuk kural ve ilkeleriyle iliskilendirilmesi ise bu kural ve ilkelerin s6z konusu kavramlarin
yorumlanmasinda rehber olarak kullanilmast ile sonuglanmistir. Eeva Nyknen, ‘On The Lines of Demarcation and Their

Significance- The Categories of Complementary Protection Under The Finnish Aliens Act’ (2012) 30, Nordic Journal of
Human Rights 148, 158, 161.
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1949 tarihli Cenevre Sozlesmeleri ortak 2. madde!!! geregince ilan edilmis savas
halleri veya savas hali herhangi biri tarafindan taninmasa bile taraf devletlerden
ikisi ya da daha fazlasi arasinda ortaya ¢ikan silahli ¢atigma durumlar1 ve taraf
devletlerden birinin iilkesinin tamamen veya kismen isgal edilmesi -bu iggal hig¢bir
askeri bir mukavemetle karsilagsmasa dahi- uluslararasi nitelikte silahli catisma olarak
tanimlamaktadir''2. Uluslararasi nitelikte olmayan silahli ¢atigmalar bakimimndan yapilan
tanimlama i¢inse 1949 tarihli Cenevre S6zlesmelerine Ek Uluslararasi Olmayan Silahli
Catisma Magdurlarinin Korunmasina Iligkin II Numarali Protokol’iin'"* ilk maddesi
dogrultusunda, baskaldiran kuvvetlerin asgari bir 6rgiitlenme diizeyine ve iilkenin
bir kismi iizerinde siirekli ve diizenli askeri eylemler yapabilmesine imkan veren
denetime sahip bulunmasi ve siddet eylemlerinin belirli bir yogunluga ulagsmis olmasi
gerekmektedir''*. Ancak s6z konusu kavramlarin, devlet uygulamalar1 bakimindan
tutarlilik saglanmamis olsa da Direktif’in konu ve amacit dogrultusunda ve ¢atigmanin
siviller lizerindeki etkisine odaklanilarak biitlinciil bir yaklasim cergevesinde
insancil hukukun yerlesmis Ol¢iitlerinden daha esnek bir bicimde yorumlandig:
gortilmektedir'’®. Avrupa Birligi Adalet Divan1 2014 tarihli Diakite kararinda, hiikiimde
yer alan kavramlarin, parcasi olduklar: hukuki metnin biitiinii ve amac1 temelinde
yorumlanmasi gerektigine dikkat ¢ekerek, bir devletin silahli kuvvetlerinin bir veya
daha fazla silahli grupla karsi karsiya gelmesi veya iki ya da daha fazla silahli grubun
birbirleriyle kars1 karsiya gelmesi durumunda, bu hiikmiin uygulanmas: amaciyla
uluslararast nitelikte olmayan bir silahli ¢atigmanin varliginin kabul edilmesi gerektigini
belirtmistir. Bélgedeki mevcut siddet diizeyinin degerlendirilmesine ek olarak, asgari
bir orglitlenmeye sahip olunmasini ve siddet eylemlerinin belirli yogunluga ulasmasini
ya da ¢atigmanin siiresine iligkin ayr1 bir degerlendirmenin yapilmasini aramamistir''S.
Divan bu yorumu ile Direktif ile sunulan korumanin bir parc¢asini tegkil eden ayrim
gozetmeyen siddetin varliginin, hilkmiin uygulanmasi baglaminda uluslararasi nitelikte

111 Bkz. Geneva Convention relative to the protection of civilian persons in time of war, 75 UNTS 287. Calisma kapsaminda
1949 tarihli Cenevre Sozlesmeleri ve Sozlesmelere Ek Protokollerin Tiirkge metninde “*“712 Agustos 1949 Tarihli Cenevre
Sozlesmeleri ve Ek Protokolleri”, Ed. Melike Batur Yamaner vd., Galatasaray Universitesi Hukuk Fakiiltesi Yayinlari: 427
isimli eserden yararlanilmigtir.

112 1949 tarihli Cenevre Sozlesmelerinde belirtilen bu tanima, Sézlesmelere Ek Uluslararasi Silahli Catigmalarin Magdurlarmin
Korunmasina iliskin I Numarali Protokol’iin ilk maddesiyle eklemeler yapilmistir. Buna gére, self determinasyon hakkini
kullanan halklarmn, somiirgeci tahakkiime, yabanci isgaline ve irk¢r rejimlere karst miicadelesi de uluslararasi silahli
catismalar kapsamindadir (Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection
of victims of international armed conflicts (Protocol I), 1125 UNTS 3. Uluslararasi nitelikli silahli ¢atigmalar hakkinda
detayli bilgi i¢in bkz. Yusuf Aksar, Uluslararasi Ceza Hukuku (Segkin Yaymcilik 2022) 176-8.

113 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the protection of victims of non-
international armed conflicts (Protocol 1), 1125 UNTS 609.

114 Ayrintili analiz i¢in bkz. Hiiseyin Pazarci, Uluslararasi Hukuk Dersleri, 4. Kitap (Turhan Kitabevi 2016) 179.

115 Bu noktada 6zellikle Direktif’in, insancil hukuk kurallar1 ile normatif bag kurulmasini 6ngérmedigine ve insancil hukuk
kurallar1 ve Direktif’in amaglar1 bakimindan farklilik arz ettigine dikkat ¢ekilmektedir. Nyknen (n 110) 159, 161-3; ineli
Ciger (n 100) 212-3.

116 CJEU, (Fourth Chamber), C-285/12, 30 January 2014, para 27, 30-5 <https://curia.europa.eu/juris/document/document.js
fijsessionid=CF05463331BB22BF068EDOFDA 1D48DC5?text=&docid=14706 1 &pageIndex=0&doclang=EN&mode=Ist
&dir=&occ=first&part=1&cid=2997723> 14 Agustos 2024. Benzer yonde bkz. Upper Tribunal (Immigration and Asylum
Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 12 <https://tribunalsdecisions.service.gov.uk/
utiac/2017-ukut-263> 16 Agustos 2024.
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olmayan silahli ¢atigmalarin tanimi ¢ergevesinde dngoriilen unsurlart kapsar nitelikte
oldugunu kabul etmistir.

Ayrim gozetmeyen siddet unsurunun varliginin tespitinde ise insancil hukuk
kurallarma indirgenmeksizin ancak 6zellikle koruma statiisii geregince sivillerin
korunmasi odaginda, sivil ¢atisan ayriminin gozetilmesini 6ngéren insancil kurallarinin

7 Kisinin maruz kaldig1 siddet bakimindan

ihlalinin esas alindig1 goriilmektedir
yapilan bu genel tanimlama s6z konusu siddetin kisinin hayatina veya kisiligine
yonelik ciddi ve sahsi bir tehdit olmasinin aranmasiyla kisisellestirilmektedir. Ancak

18 cok yliksek oldugu ve mense lilkesine

ayrim gozetmeyen siddet seviyesinin
donmesi halinde tiim sivillerin hayatinin veya kisiliginin risk altinda oldugu istisnai
durumlarda, siginmacinin sahsi olarak hayatinin veya kisiliginin tehdit altinda
olacagini kanitlamasinin gerekmedigi kabul gérmektedir!’®. Ayrim gézetmeyen
siddet seviyesinin yogun olarak yasanmadig1 hallerde ise kisinin cinsiyeti belirleyici
bir rol oynayabilmektedir. Zira cinsiyeti, mensup oldugu din ya da meslek grubu
gibi kisisel 6zellikleri nedeniyle hayatinin ve kisiliginin tehdit altinda olabilecegi
kabul edilmektedir. Ancak koruma saglanmasi i¢in s6z konusu tehdidin varlig1 yeterli
goriilmemekte, kisinin bu tehdit bakimindan ciddi bir zarar gorecegine dair gercek
riskin varlig1 aranmaktadir. Gergek risk ise ayrim gozetmeyen siddet durumunun
ciddi zarara yol agma ihtimalinin derecesi ile iliskilendirilmektedir'?’. Gergek riskin
varlig1, ayrim gézetmeyen siddetin bir kigiye ciddi bir zarar verebilme kapasitesi ile
Olgiilmektedir'®'. Ciddi zarar ise bir kiginin haklarina yapilan miidahalenin niteligini ve
yogunlugunu tanimlamaktadir'??, Buna gore bir miidahalenin ciddi olmasi i¢in yeterli
siddette olmas1 gerekmektedir.

Bununla birlikte Direktif’in ilgili hiikmii ile 6ngdriilen koruma, ilk iki fikradan farkli
olarak, kisi bakimindan bir siniflandirma ile siviller bakimindan éngdriilmektedir.
Insancil hukuk kurallar gergevesinde, silahini birakan silahli kuvvetler mensuplari

117 Birlesik Krallik Mahkemesi, insancil hukuk diizenlemelerinin hiikmiin yorumunda 6nemli rol oynadigina dikkat ¢ekerken
Direktif’in amaci dogrultusunda yorumun sadece insancil hukuk diizenlemeleri ile de sinirlandirilmamasi gerektigini
belirtmistir. Asylum and Immigration Tribunal, KH (Article 15(c) Qualification Directive) Iraq CG [2008] UKAIT 00023,
para 60-1 <https://tribunalsdecisions.service.gov.uk/utiac/37806> 16 Agustos 2024. Upper Tribunal (Immigration and Asylum
Chamber) HM and others (Article 15(c)) Iraq CG [2012] UKUT 00409(IAC), para 42 <https://www.asylumlawdatabase.eu/
sites/default/files/aldfiles/%5B2012%5DUKUT%2000409(IAC).pdf> 16 Agustos 2024. Bununla birlikte belirtmek gerekir ki
ayrim gozetmeyen siddetin dogrudan silahli catigmalardan kaynaklanmasi aranmamakta, silahli catigmalarin dolayl: etkileri
de s6z konusu diizenlemenin uygulama alani kapsaminda kabul edilmektedir. European Asylum Support Office (EASO),
The Implementation of Article 15(c) QD in EU Member States, 2015, 5.

118 Ayrim gozetmeyen siddetin seviyesinin belirlenmesinde, silahli ¢atisma sirasinda kullanilan silahlar, yontemler, ¢atisma
sonucu meydana gelen sivil 6liimler, yaralanmalar, ¢atisma nedeniyle yerinden edilen kisilerin sayisi, goniillii geri donisler,
giivenlik olaylar1, yaygin insan haklari ihlalleri, mense tilkedeki siyasal otoritenin temel islevlerini yerine getirip getirmedigi
gibi kriterler esas alinmaktadir. EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 3.

119 CJEU, C-285/12, 30 January 2014, para 30.

120 European Asylum Support Office (EASO), Article 15(c) Qualification Directive (2011/95/EU) A judicial analysis, 2014,
13.
121 Ineli Ciger (n 100) 220.

122 EASO, Atticle 15(c) Qualification Directive (2011/95/EU), 2014, 13. S6z konusu zararin fiziksel olmasi aranmamakta,
psikolojik siddet kapsaminda degerlendirilen durumlar da zarar kapsaminda kabul edilmektedir. Upper Tribunal (Immigration
and Asylum Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 18.
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ve hastalik, yaralanma, gozaltina alinma ya da herhangi bir sebeple ¢atisma disinda
kalanlar dahil silahli catigmalarda aktif yer almayan kimseler sivil olarak kabul
edilmektedir. Sivil statiisiine sahip olmayan bireylerin sivil niifus i¢erisindeki varligi,

123, Direktif ¢er¢evesinde ise

niifusun sivil olma niteligini ortadan kaldirmamaktadir
biitiinciil yaklagim cergevesinde silahsiz olmanin 6nemli ancak belirleyici olmadig1
kabuliinden hareketle; silahli catigmada catisan olarak yer alan kimselerin ¢atismadaki
roliiniin, kisinin goniillii olarak m1 yoksa baski altina alinarak hareket ettiginin sivil

tanimlanmasinin yapilmasinda géz 6niinde bulundurulmasi geregi ongoriilmektedir'>,

Ayrica belirtmek gerekir ki Direktif’te yer verilen bu statii, miilteci statiisiinii
elde edemeyenler bakimimdan 6ngdriildiigiinden S6zlesme cergevesinde ongoriilen
ylikiimliliikler baglaminda tamamlayici nitelik arz etmektedir'?. Dolayisiyla tiye
devletlerin miilteci statiisii degerlendirmesi yapmaksizin bu statiiyii tanimalar1 1951
tarihli Cenevre Sozlesmesi’nden dogan uluslararas: yiikiimliiliiklerinin ihlali ile
sonuglanmaktadir'®, Zira ikincil koruma statiisii ile miilteci statiisiine ikame degil,
tamamlayici bir koruma amaglanmaktadir'?’. Direktif’in'?® zuliim teskil eden cinsiyet
temelli siddet eylemlerine maruz kalanlarin belirli bir toplumsal grup kapsaminda
degerlendirilebilecegi kabulil ise 6zellikle Avrupa Birligi hukuk diizeninde bu eylemler
sebebiyle magdur olan kimseler bakimindan yapilacak miilteci statiisii degerlendirmesi
geregini pekistiren bir unsur olarak kabul gérmektedir.

I1. Cinsiyet Temelli Zulme Karsi Tiirk Hukukunda Taninan Koruma

A. Yabancilar ve Uluslararasi Koruma Kanunu’nda Yer Alan Uluslararasi
Koruma Statiileri

6458 sayil1 Yabancilar ve Uluslararas1 Koruma Kanunu (YUKK) yiiriirliige girmeden
once Tiirk hukukunda uluslararas1 koruma rejimine iligkin detayli kanuni diizenleme

123 ICTR, Trial Chamber, Prosecutor v Jean Paul Akayesu, (ICTR-96-4-T) 2 September 1998, para 582 <https://ucr.irmct.org/
LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF> 12 Agustos
2024.

124 EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 4.

125 Vasiflandirma Direktifi’nin 17. maddesinde kisinin uluslararasi korumadan hari¢ tutulmasini 6ngéren hiikiim, 1951 tarihli
Cenevre Sozlesmesi’ne paralel bir diizenleme igermektedir. Ayrica Direktif’in 8. maddesinde bagvurucunun, mense tilkedeki
belirli bir bolgede, hakl sebeplere dayanan zuliim gérme korkusu veya ciddi zarar gérme riski bulunmuyorsa veya zulme
veya ciddi zarara karg1 korunabiliyorsa, bu bolgeye giivenli ve hukuka uygun bigimde seyahati miimkiinse ve makul olarak bu
bolgeye yerlesmesi beklenebilir ise kisinin uluslararasi korumaya ihtiyact olmadig: kabul edilerek basvurunun reddedilecegi
diizenlenmistir. Direktif’in ilgili hilkmi, “ddhili koruma alternatifi” olarak adlandirilan yaklasimin bir goriiniimiidiir.
Yaklagim hakkinda ayrintili analiz i¢in bkz. Lider Bal, ‘Dahili Korunma Alternatifi Yaklagimi ve Uluslararas1 Koruma
Statiisii’ (2004) 6(1) ASBU Hukuk Fakiiltesi Dergisi 416, 421-457.

126 Ineli Ciger (n 100) 221.

127 Avrupa Birligi Vasiflandirma Direktifi, Baglangi¢c Hiikiimleri para 33. Ayrica bkz. EASO, Article 15(c) Qualification Directive
(2011/95/EU), 2014, 11.

128 Direktif md. 10/1(d).
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bulunmamaktaydi. Miilga 1994 Yo6netmeligi'®, Miilga Miilteci Misafirhaneleri
Yonetmeligi'*® ve 22 Haziran 2006 tarihli, 57 Sayili Igisleri Bakanligi Genelgesi'*' bu
hususta esas diizenlemelerdi. Ancak bu diizenlemelerde yer alan hiikiimler, uygulama
bakimindan yetersiz ve dagiik bir sekilde bulunmaktaydi'*2. Bu diizenlemeler
uygulamada sorunlara neden olmaktaydi'*. YUKK ile daha diizenli ve sistematik bir
diizenlemeye kavusulmustur.

YUKK madde 3/1(r)’ye gore, uluslararas: koruma statiileri; miilteci, sartl miilteci
ve ikincil koruma olmak {izere {i¢ adettir.

YUKK madde 61’de miiltecinin tanimina yer verilmistir. Burada 6nemle
belirtilmelidir ki, 1951 tarihli Cenevre Sézlesmesi ile 1967 tarihli Miiltecilerin Hukuki
Statiisiine Iliskin Protokol, YUKK *taki kavramlarin esas temelini olusturmaktadir'>.
Bu nedenle YUKK madde 61°deki tanim, 1951 tarihli Cenevre Sozlesmesi ve 1967
tarihli Protokol’e uyumlu bir sekilde kaleme alinmistir. Madde uyarinca:

“Avrupa iilkelerinde meydana gelen olaylar nedeniyle; ki, dini, tabiiyeti, belli bir
toplumsal gruba mensubiyeti veya siyasi diisiincelerinden dolayt zulme ugrayacagindan
hakli sebeplerle korktugu i¢in vatandagi oldugu iilkenin disinda bulunan ve bu iilkenin
korumasindan yararlanamayan ya da séz konusu korku nedeniyle yararlanmak
istemeyen yabanciya veya bu tiir olaylar sonucu onceden yasadigi ikamet iilkesinin
disinda bulunan, oraya donemeyen veya séz konusu korku nedeniyle donmek istemeyen
vatansiz kisiye statii belirleme islemleri sonrasinda miilteci statiisii verilir”.

Tiirkiye, 1951 tarihli Cenevre So6zlesmesi’ne taraf olurken, S6zlesme hiikiimlerinin
sadece Avrupa’da'®® meydana gelen olaylar neticesinde gergeklesen siginmalara
uygulanacagini 6ngoren bir beyanda bulunmustur. Bu nedenle, Avrupa disinda meydana
gelen olaylardan 6tiirii Tiirkiye’ye gelenlere miiltecilik statiisti taninmamaktadir!>e,
Avrupa disinda gergeklesen olaylar sebebiyle Tiirkiye’ye sigman kisilere nasil bir
koruma saglanacagi konusu ise ayri bir hikkiimde diizenlenmektedir.

129 Tiirkiye’ye Iltica Eden veya Baska Bir Ulkeye iltica Etmek Uzere Tiirkiye’den [kamet izni Talep Eden Miinferit Yabancilar
ile Topluca Sigimnma Amaciyla Sinirlarimiza Gelen Yabancilara ve Olabilecek Niifus Hareketlerine Uygulanacak Usul ve
Esaslar Hakkinda Yo6netmelik, RG 30.11.1994/22127.

130 RG. 29.04.1983/18032.

131 Genelge metni igin bkz. <http://www.multeci.org.tr/wp-content/uploads/2016/12/57-Sayili-Genelge-2010-Degisikligi.pdf>
24 Eyliil 2024.

132 Odman (n 15) 188-191; Cigekli (n 17) 242; Nuray Eksi, Yabancilar ve Uluslararast Koruma Hukuku (5th edn, Beta Yayinevi
2018) 9; Siireyya Can, Avrupa Birligi Hukuku ve Tiirk Hukukunda Ikincil Koruma (Yetkin 2021) 231.

133 Nasth Sarp Ergiiven/Beyza Ozturanli, ‘Uluslararasi Miilteci Hukuku ve Tiirkiye’ (2013) 62(4) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 1007, 1008.

134 Cigekli (n 17) 242; Oztiirk (n 16) 365.

135 YUKK madde 3/1(b) uyarinca Kanun’da gegen “Avrupa” kelimesi, Avrupa Konseyi iiyesi olan iilkeler ile Cumhurbagkaninca
belirlenecek diger tilkeleri ifade etmektedir.

136 Oztiirk (n 16) 398-399.
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YUKK madde 62’ye gore, Avrupa disinda meydana gelen olaylar nedeniyle ve yine
YUKK madde 61°deki bes neden olan 11k, din, tabiiyet, belirli bir toplumsal gruba
mensubiyet veya siyasi diisiincelerden dolay1 zulme ugrayacagindan hakli sebeplerle
korktugu i¢in vatandasi oldugu iilkenin disinda bulunan ve bu iilkenin korumasindan
yararlanamayan ya da s6z konusu korku nedeniyle yararlanmak istemeyen yabanciya
veya bu tiir olaylar sonucu 6nceden yasadigi ikamet {ilkesinin disinda bulunan, oraya
donemeyen veya s6z konusu korku nedeniyle donmek istemeyen vatansiz kisiye “sartlh
miilteci” statiisii'’®’ taninmaktadir.

Tiirkiye’nin kabul ettigi cografi sinirlamanin bir sonucu olan sartli miilteci
statiisliniin miilteci statiisiinden en temel farki, YUKK madde 62’nin son ciimlesinde
ifade edilmektedir. YUKK madde 62 uyarinca sarth miiltecinin, ti¢lincii bir lilkeye
yerlestirilinceye kadar Tirkiye’de kalmasina izin verilecegi belirtilmektedir.
Dolayisiyla, YUKK madde 62’de tanimlanan bu koruma statiisiiniin basina “sartli”
kelimesinin eklenmesinin sebebi, bu kisilerin ancak giivenli bir ti¢iincii bir tilkeye!'*
yerlestirilme sartiyla koruma altina alinmis olmalaridir'.

Miilteci ve sarth miilteci statiilerine ek olarak, YUKK madde 63’te bir uluslararasi
koruma statiisii daha bulunmaktadir. Maddeye gore, “6/iim cezasina mahkiim olacak
veya oliim cezasi infaz edilecek, iskenceye, insanlik dist ya da onur kirici ceza
veya muameleye maruz kalacak, uluslararast veya iilke genelindeki silahli ¢atisma
durumlarinda, ayrim gozetmeyen siddet hareketleri nedeniyle sahsina yonelik ciddi
tehditle karsilasacak” kisiler, miilteci veya sartli miilteci sartlarini tasimiyor olsalar
bile, bir uluslararasi1 koruma olan ikincil koruma statiistine sahip olabilmektedir'*.

Ikincil koruma statiisii i¢in en dnemli hususlardan biri, bu statiiniin ancak miilteci
veya sartl miilteci olarak nitelendirilemeyen kisiler i¢in taninabilmesidir. YUKK
madde 63’lin ilk ciimlesinde de acik¢a bu husus vurgulanmistir. YUKK madde 63/1
su sekilde baslamaktadir: “Miilteci veya sartly miilteci olarak nitelendirilemeyen...”.

137 Miilga 1994 Yénetmeligi’nde s6z konusu kisiler, “siginmaci” olarak adlandirimaktaydi. YUKK ile birlikte artik “siginmact”
statiisti kaldirilmistir. Calismada, Tiirkiye’ye korunma amaciyla gelmis ve daha bagvuru yapmamis ya da basvuru yapmis
ve basvurusu degerlendirme asamasinda olanlar igin “Tiirkiye 've siginanlar”’ kavrami kullanilmaktadir.

138 YUKK madde 74/2’ye gore, “Asagidaki sartlari tasiyan iilkeler giivenli ti¢iincii iilke olarak nitelendirilir: a) Kisilerin
hayatinin veya hiirriyetinin, ki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti veya siyasi diigiinceleri nedeniyle
tehdit altinda olmamasi b) Kisilerin iskenceye, insanlik disi ya da onur kirici ceza veya muameleye tabi tutulacagu iilkelere
geri gonderilmemesi ilkesinin uygulaniyor olmasi ¢) Kiginin miilteci statiisii talep etme ve miilteci olarak nitelendirilmesi
durumunda Sézlesmeye uygun olarak koruma elde etme imkdaninin bulunmasi ¢) Kisinin ciddi zarar gérme riskinin
olmamasi”. Buna ek olarak YUKK madde 74/3 uyarinca, “Bir iilkenin bagvuru sahibi igin giivenli iigiincii iilke olup
olmadigi, basvuru sahibinin ilgili iigiincii iilkeye gonderilmesini makul kilacak bu kisi ve iilke arasindaki baglantilar da
dahil olmak iizere, her basvuru sahibi i¢in ayri olarak degerlendirilir”.

139 Oztiirk (n 16) 400.

140 ikincil koruma, YUKK 6ncesi donemde Miilga 1994 Yonetmeligi’nde yer almamaktaydi. 22.06.2006 tarihli ve 57 sayilt
Emniyet Genel Mudiirliigii Genelgesi’nde kavram olarak ilk defa ikincil korumaya deginilse de bu kavramin tanimina ve
agiklamasina yer verilmemistir. YUKK ile taninan ikincil koruma statiisii, Avrupa Birligi hukuku ile uyum siireci kapsaminda
kabul edilmistir (Oztiirk (n 16) 403). YUKK madde 63, Avrupa Birligi Vasiflandirma Direktifi esas alnarak kaleme alinmustir.
Nese Baran Celik, ‘Tiirk Hukukunda Uluslararasi Koruma Bagvurusunda Bulunan veya Uluslararasi Korumadan Yararlanan
Yabancilarin Hak ve Yiikiimliiliikleri’ (2015) 6(3) inonii Universitesi Hukuk Fakiiltesi Dergisi 67, 78-79. Bu husustaki
ayrintili degerlendirmelere ve 6gretideki goriislere ileride yer verilmektedir.
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Dolayisiyla bireysel bir uluslararasi koruma basvurusu durumunda, eger kisiye YUKK
madde 61 veya madde 62 uyarinca (sartl) miilteci statiisii saglanabiliyorsa, ikincil
koruma statiisii kapsaminda bir inceleme s6z konusu olmamalidir'*!. Bir uluslararasi
koruma basvurusunda 6ncelikle YUKK madde 61 ve 62 ¢er¢evesinde degerlendirme
yapilmasi gerekmektedir'**.

Ikincil koruma statiisii, yasam hakki ve iskence yasag1 gibi temel insan haklarini
koruma altina almay1 amaglamaktadir'#*. Bu statiiniin dayanagini, Avrupa insan
Haklar1 Sozlesmesi’nin 3. maddesindeki iskence yasagi ve 1951 tarihli Cenevre
Sozlesmesi’nin 33. ve YUKK’un 4. maddesinde diizenlenen geri gonderme yasagt
olusturmaktadir'*,

Ikincil koruma statiisii, diger uluslararasi koruma statiilerini tamamlayan
bir statii oldugu i¢in Ogretide ve uygulamada “tamamlayici koruma” olarak
tanimlanmaktadir'®. Ikincil koruma statiisii, diger uluslararas1 koruma statiilerinin
kapsamini genisletmekte ve Sozlesme ile dngoriilen korumay1 tamamlayan bir statii
olarak kargimiza ¢ikmaktadir'*. Ancak burada énemle belirtilmelidir ki, ikincil koruma
statiisii, uluslararasi bir andlasma ile diizenlenmemistir'¥’. Dolayisiyla da bu statiiniin
kaynagi tamamen devletlerin ulusal hukuk sistemleridir'*. Dayanagini teskil eden
kaynak bakimindan ikincil koruma statiisii, sartli miilteci statiisii ile benzerlik arz
etmektedir'®. Dayanagi 1951 tarihli Cenevre S6zlesmesi olan miilteci statiisii ise bu
husus bakimindan her iki statiiden ayrilmaktadir. Miilteci statiisii, tamamen uluslararasi
hukukta baglayiciligr olan bir andlasmaya dayanmaktadir.

141 Can (n 132) 239.

142 Ayni dogrultuda agiklamalar igin bkz. Ankara 1.idare Mahkemesi, E.2014/2070, K.2015/2630, K.T.30.11.2015. <http:/
www.izmirbarosu.org.tr/Upload/files/haberler/ANKARA%201_%20%C4%B0DARE%20MAHKEMES%C4%B0%20
-2015-2630.pdf> 23 Ekim 2024.

143 Aysel Celikel/Giinseli Oztekin Gelgel, Yabancilar Hukuku (27th edn, Beta Yaymevi 2022) 25; Gokge Arikan, Go¢ Hukukunda
Yabanciya Saglanan Uluslararasi, Béolgesel ve Ulusal Koruma (On iki Levha Yaymncilik 2020) 37.

144 Topal (n 2) 264, 267.

145 Cigekli (n 17) 301; Eksi (n 132) 51; Is1l Ozkan, Gog-iltica ve Siginma Hukuku, (5th Edn, Segkin Yayincilik 2023) 393;
Baran Celik (n 140) 78; Ahmet Hamdi Topal, ‘Gegici Koruma Yonetmeligi ve Tiirkiye’deki Suriyelilerin Hukuki Statiisii’
(2015) 2(1) Istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi 5, 13; B. Bahadir Erdem, ‘Gegici Koruma Statiisiindeki
Suriyelilerin Sosyal, Siyasi ve Vatandaslik Hukuku Bakimindan Tiirkiye’deki Durumlari’, (2017) 37(2) Milletlerarasi
Hukuk ve Milletlerarasi Ozel Hukuk Biilteni 332, 454; Arikan (n 143) 40; Kutluhan Bozkurt, Giincel Gelismelerle Go¢
Hukuku (2nd Edn, Legal Yaymcilik 2022) 63, 72; Isil Ozkan, Go¢ ve Vatandaslk Hukuku (Segkin Yayincilik, 2022) 245;
Topal (n 2) 264; Can (n 132) 125. Tamamlayici koruma statiileri hakkinda uluslararasi hukukta bir andlasmanin olmamasi,
bu kavramlarin kapsamlarinin ve sinirlarinin net olarak gizilememesine neden olmaktadir. Bu nedenle, ikincil korumanin,
tamamlayict korumanin bir alt kategorisi mi oldugu yahut da bagimsiz baska bir koruma statiisii mii olusturdugu hususu
acik ve kesin degildir. Bu baglamda, tamamen devletlerin takdir yetkisine dayanan farkli tamamlayict koruma statiileri
ile de karsilasilmaktadir. Isimleri, insani koruma, yerinden edilmis insanlarin korunmasi, gegici siginma olan diger baska
statiilerin, farkli isimler altinda da olsa birer tamamlayici koruma tiirii oldugu ifade edilmektedir. Bkz. McAdam (n 7) 2;
Can (n 132) 36-37.

146 McAdam (n 7) 23; Topal (n 2) 263.
147 Oztiirk (n 16) 427 dp. 1572.

148 Oztiirk (n 16) dp. 1572.

149 Oztiirk (n 16) 427 dp. 1572.
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Ikincil koruma ile (sartli)/miilteci korumasi arasindaki en 6nemli fark, ikincil
korumanin, miilteci korumasinin temelini teskil eden “hakli nedenlerle zuliim korkusu”
Olgltiinii aramamasidir'®®. Buna ek olarak, bu statii, YUKK madde 61 ve 62’deki
bes nedeni aramamakta ve diger uluslararasi koruma statiilerine gore daha genis ve
kapsayici bir koruma saglamaktadir''.

Ikincil koruma statiisiiniin kisilere saglanabilmesi igin, siginmanin Avrupa veya
Avrupa disinda meydana gelen olaylar neticesinde gerceklesip gerceklesmediginin
bir 6nemi bulunmamaktadir. Diinyanin neresinde olursa olsun YUKK madde 63 teki
olaylarin ger¢eklesmesi ve kisilerin Tiirkiye’ye sigimmasi durumunda ikincil koruma
statiisii kapsaminda bir incelemenin yapilmas1 miimkiindiir.

B. Cinsiyet Temelli Zulme Kars: Tiirk Hukukunda Ongoriilen
Koruma Statiileri

1951 tarihli Cenevre Sozlesmesi ile getirilen miilteci statiisii bireysel bir koruma

statiisudiir'>?

. Kisilerin miilteci statiisii i¢in gerekli sartlar1 tasiyip tasimadiklari,
bagvuran herkes i¢in ayr1 ayr1 yapilacak bireysel miilakatlar ile degerlendirilmektedir'>:.
Tiirkiye’nin 1951 tarihli Cenevre Sozlesmesi’ne taraf olurken sundugu ve 1967 tarihli
Protokol’e taraf olurken korudugu beyanin neticesi olan sartl miilteci statiisii ve i¢
hukukumuzda diizenlenen diger bir uluslararasi koruma tiirii olan ikincil koruma
statiisii de ayni sekilde sartlarin bireysel olarak tek tek degerlendirilmesi siirecine
dayanmaktadir'**. Ancak, diinya iizerinde bazi donemlerde kitlesel olarak biiyiik
akinlarin yasandigi goriilmektedir. Kitlesel ve ani bir sekilde gergeklesen bu niifus
hareketleri, Cenevre Sozlesmesi’ne dayanan bireysel degerlendirme siirecini imkansiz
kilmaktadir'>.

1951 tarihli Cenevre Sozlesmesi’nde herhangi bir sekilde hiikiim altina alinmamis
olan kitlesel go¢ hareketleri hakkinda 6zel olarak diizenleme yapilmasi ihtiyaci,

Yugoslavya Sosyalist Federal Cumhuriyeti i¢ savast sonrasinda daha da goriiniir hale

156

gelmistir'*. Bu dogrultuda, Avrupa Birligi tarafindan, 2001 yilinda, Gegici Koruma

150 Oztiirk (n 16) 403.

151 Celikel/Oztekin Gelgel (n 143) 25; Oztiirk (n 16) 403.
152 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.
153 Celikel/Oztekin Gelgel (n 143) 164.

154 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.
155 Oztiirk (n 16) 423-4.

156 Nuray Eksi, ‘Gegici Koruma Y6netmeligi Uyarinca Gegici Korumanin Sartlari, Gegici Koruma Usulii, Saglanan Haklar ve
Gegici Korumanin Sona Ermesi’ (2014) 88(6) Istanbul Barosu Dergisi 65, 68; Serife Sena Poganoglu, 21. Yiizyilda Yeni
Bir Siginmaci Krizi: Rusya ve Ukrayna Arasinda Yaganan Silahli Catismalar Sebebiyle Yerinden Edilmis Kisiler’, Rusya-
Ukrayna Krizi ve Uluslararas: Hukuk, Ciineyt Yiiksel/ Ceren Karagozoglu (eds) (On iki Levha 2023) 253-254.

350



Karago6zoglu, Partalci / Cinsiyet Temelli Zulme Kargi Uluslararasi Hukukta ve Tirk Hukukunda Saglanan Koruma Statdleri

Direktifi'>” hazirlanmistir. Bu Yo6nerge ile ani ve genis kitlesel akin halinde gelen
yerlerinden edilmis kisiler i¢in istisnai karakterde derhal ve gecici koruma saglayan
ayr1 bir statii kabul edilmigtir'*®.

Kitlesel goc hareketlerine iliskin olarak Tiirk hukukundaki ilk diizenleme ise
Miilga 1994 Y 6netmeligi’dir. Yonetmelik’te kavram olarak “geg¢ici koruma”dan s6z
edilmese de'*’, sinirlarimizi topluca gegen sigmanlar i¢in yapilmasi gereken islemler
ve alinacak tedbirler diizenlenmistir. 2013 tarihli YUKK ile Avrupa Birligi’nin ilgili
Direktifi’ne benzer sekilde'®’, YUKK madde 91°de, bireysel uluslararasi koruma
statiilerinden tamamen farkl bir “gecici koruma” statiisii kabul edilmistir. YUKK
madde 91°de kabul edilen gecici koruma statiisiindeki kisilerin Tiirkiye’ye kabulii,
Tirkiye’deki haklar1 ve yiikiimliiliikleri ve statiiniin uygulanmasina iliskin diger
hususlar1 diizenlemek amaciyla da 2014 tarihli Gegici Koruma Yonetmeligi'®!
cikarilmistir.

YUKK madde 91 uyarinca, “Ulkesinden ayrilmaya zorlanms, ayrildigt iilkeye geri
donemeyen, acil ve gegici koruma bulmak amacuyla kitlesel olarak simirlarimiza gelen
veya sumirlarimizi gegen yabancilara gegici koruma saglanabilir”. 2013 yilinda kabul
edilen YUKK ile ilk defa Tiirk hukukuna giren bu statiiniin diizenlenmesinin nedeni,
2011 yilindan sonra Suriye Arap Cumhuriyeti’nde yaganan olaylardan dolay1 yasanan
siginma hareketleridir'®?,

Gegici koruma, bireysel bir uluslararasi koruma statiisii degildir'®®. Genis kitlesel
akin halinde gelen ve bagvurusu bireysel olarak degerlendirilemeyen kisiler igin acil
ve tedbir niteliginde koruma saglamak amaciyla getirilen tamamen i¢ hukuka tabi

157 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof, Official Journal L 212, 07/08/2001, bkz. <https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex%3A32001L0055> 24 Ekim 2024.

158 Aydogan Asar, Yabancilar Hukuku (Temel Konular) (8th edn Segkin Yayincilik, 2023) 293-294; Esra Y1lmaz Eren, Miilteci
Hukukunda Gegici Koruma (2nd edn Seckin Yayincilik 2021) 66-67; Gokee Konyali, Uluslararas: Hukukta Siginma Hakk
(Segkin Yayincilik 2021) 135.

159 Eksi (n 156) 69; Eksi (n 132) 53.

160 Avrupa Birligi Gegici Koruma Yonergesi ve Gegici Koruma Yonetmeligi’nin ayrintili karsilastirmast igin bkz. Sema Cértoglu
Koca/F. Candan Kavsat, ‘Gegici Koruma Yo6netmeligi Uyarinca Gegici Koruma Kararinin Kapsami, Alinmasi ve Sona
Ermesi’ (2015) 1(1) Baskent Universitesi Hukuk Fakiiltesi Dergisi 311, 329 vd; Doga Elgin, Tiirkiye’de Bulunan Suriyelilere
Uygulanan Gegici Koruma Statiisii 2001/55 Sayilt Avrupa Konseyi Yonergesi ile Gegici Koruma Yonetmeligi Arasindaki
Benzerlik ve Farkliliklar® (2016) (124) Tiirkiye Barolar Birligi Dergisi 9, 9-80.

161 1994 Yonetmeligi, Gegici Koruma Yonetmeligi ile yiiriirliikten kaldirilmistir, RG. 22.10.2014/29153.

162 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 151; Lale Ayhan Izmirli, ‘Tiirkiye’deki Suriyelilerin Hukuki Durumuna
iliskin Bir Degerlendirme’ (2017) 4(7), Avrasya Sosyal ve Ekonomi Arastirmalar Dergisi 43, 56.

163 Celikel/Oztekin Gelgel (n 143) 26; Cigekli (n 17) 306; Biilent Cigekli, Uluslararas: Hukukta Miilteciler ve Siginmacilar
(Segkin 2009) 118; Asar (n 158) 254; Ayse Yasemin Aydogmus, ‘Tiirk Hukukunda Gegici Korumadan Yararlananlarin Sinir
Dis1 Edilmesi” (2017) 37(2) Milletleraras1 Hukuk ve Milletlerarast Ozel Hukuk Biilteni 141, 143; Neva Oviing Oztiirk,
“Gegici Korumanin Uluslararas: Koruma Rejimine Uyumu Uzerine Bir inceleme’ (2017) 66(1) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 201, 242; Sibel Ozel, “Tiirkiye’deki Suriyelilerin Hukuki Statiisii’ (2020) 17(2) Yeditepe Universitesi
Hukuk Fakiiltesi Dergisi 709, 722.
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bir korumadir'®. Gegici koruma statiisiiniin hukuki dayanagi, uluslararasi hukukta
baglayiciligi olan 1951 tarihli Cenevre S6zlesmesi degil, Tiirkiye nin ulusal yabancilar
hukuku mevzuatidir.

1. Suriye Arap Cumhuriyeti’nde Meydana Gelen Olaylar Sebebiyle 28 Nisan
2011 Tarihinden itibaren Tiirkiye’ye Sigman
Kisiler Bakimindan Degerlendirme

Suriye Arap Cumbhuriyeti’nden, 28 Nisan 2011 tarihinden itibaren cinsiyete dayali
bir zuliim nedeniyle Tiirkiye’ye siginanlar bakimimdan sadece gegici koruma statiisii
s6z konusu olmaktadir.

YUKK madde 91°e gore gegici koruma statiisiiniin verilebilmesi i¢in ilk sart,
Tiirkiye’ye kitlesel bir akin ile siginmanin ger¢eklesmesidir. Kitlesel akin, Gegici
Koruma Yo6netmeligi madde 3/1(j)’de tanimlanmistir. Buna gore, “ayni iilkeden veya
cografi bolgeden kisa bir siire icerisinde ve yiiksek sayilarda ger¢eklesen ve s6z konusu
sayilar nedeniyle bireysel olarak uluslararasi: koruma statiisii belirleme islemlerinin
usulen uygulanabilir olmadigr durumlar” kitlesel akini ifade etmektedir. Ancak 6nemle
belirtilmelidir ki, Gegici Koruma Yonetmeligi madde 7 geregince, “...kitlesel akin
doneminde bireysel olarak sinirlarimiza gelen veya simirlarimizi gegen yabancilar”
hakkinda da gegici koruma karar1 aliacaktir. Dolayisiyla, Gegici Koruma Y 6netmeligi
kapsaminda sadece kitlesel olarak gelenlere degil, s6z konusu kitlesel akina neden
olan olaylar sonucunda bireysel olarak Tiirkiye siirlarini gecenlere de gegici koruma
statiisii taninabilmektedir'®.

Gegici koruma statiisii saglanmasina neden olacak kitlesel akinin Avrupa’dan veya
Avrupa disindan gerceklesmis olmasiin YUKK veya Gegici Koruma Y 6netmeligi
bakimindan bir 6nemi bulunmamaktadir'®®. Dolayisiyla kural olarak, gegici koruma
statlisiinde cografi bir sinirlama yoktur'®’. Ancak, geg¢ici koruma statiisii verilmesi igin
kitlesel akinla veya bu kitlesel akin doneminde bireysel olarak sinirlari gegme sarti

198 Gegici Koruma Yoénetmeligi madde 9°a gore, igisleri

tek basina yeterli degildir
Bakanliginin teklifi tizerine Cumhurbagkan1'® tarafindan gecici koruma kararinin
ilan edilmesi de gerekmektedir. Su ana kadar sadece Suriye Arap Cumhuriyeti’nden
gelenler bakimindan boyle bir gegici koruma karari ilan edilmistir. Gegici Koruma

Yonetmeligi gegici madde 1 uyarinca, “28.04.2011 tarihinden itibaren, Suriye Arap

164 Celikel/Oztekin Gelgel (n 143) 168-169; Vahit Dogan, Tiirk Yabancilar Hukuku (6th edn, Savas Yaymevi 2021) 11-2; Ozel
(n 163) 722.

165 Eksi (n 156) 70.
166 Eksi (n 156) 71.
167 Eksi (n 156) 71.
168 Eksi (n 132) 156.

169 25/12/2019 tarihli ve 30989 sayili Resmi Gazete’de yayimlanan 1851 sayili Cumhurbagkani Kararmin 4. tincii maddesiyle,
hiikiimde yer alan “Bakanlar Kurulu” ibaresi “Cumhurbaskan:” seklinde degistirilmistir.
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Cumhuriyeti 'nde meydana gelen olaylar sebebiyle” Tiirkiye’ye gelen kisilere bu statii
saglanmaktadir. Dolayisiyla mevcut durumda sadece bu sartlart saglayan ve Suriye
Arap Cumhuriyeti’nden gelenlere gegici koruma statiisii verilmektedir'™.

Gegici koruma, siginmay fiilen glivence altina almaktadir ancak bu giivence bireysel
olarak kisilerin statiilerinin belirlenmesini engelleyen bir siireci kapsamaktadir!”'.
28 Nisan 2011 tarihinden itibaren kitlesel akinla veya bu kitlesel akin doneminde
bireysel olarak Suriye Arap Cumhuriyeti’nden Tiirkiye’ye gelenler, YUKK madde 62
kapsamina girseler bile, bu kisilere sartli miilteci statiisii verilememektedir'”>. Bu husus,
Gegici Koruma Yonetmeligi madde 16°da agikea ifade edilmektedir. Maddeye gore,
“Gecici korumanin uygulandigi siive i¢inde, bu Yonetmelik kapsamindaki yabancilarin
bireysel uluslararas: koruma basvurulari, gegici koruma tedbirlerinin etkin sekilde
uygulanabilmesi amaciyla isleme konulmaz.”

Ogretide, gecici koruma statiisiiniin uygulandig: siire icerisinde bireysel koruma
basvurularinin alinamamasi hususunun Yonetmelik’te diizenlenmis olmasi,
kanaatimizce de hakli olarak elestirilmektedir!™. Tiirkiye Cumhuriyeti Anayasasi'’
madde 7 ve madde 8 geregince, idarenin kanunla diizenlenmesi gereken bir hususta
kural koyma yetkisi bulunmamaktadir. Bireysel statii belirlemeye iligkin usuliin YUKK
ile diizenlenmis olmasi karsisinda, bireysel statii belirleme usuliiniin igletilemeyecegi
ve durdurulacagi durumlarin da YUKK ile belirtilmesi gerekmektedir'”.

Tim bu bilgiler 151¢1nda, uygulamada Suriye Arap Cumhuriyeti’nden, 28 Nisan
2011 tarihinden itibaren cinsiyete dayali bir zuliim nedeniyle Tiirkiye’ye siginanlar
bakimindan zuliim nedeninin bes hakli nedenden birine girip girmediginin tespitinin
yapilamayacagini soylemek gerekmektedir. Bireysel olarak uluslararasi koruma
basvurularimin 6nii su an kapalidir. Ancak bu kuralin kanunla degil, Gegici Koruma
Yonetmeligi ile getirilmig olmas1 hukuken yerinde degildir.

2. Suriye Arap Cumhuriyeti Disindaki Diger Devletlerde ve 28 Nisan 2011
Tarihinden Once Suriye Arap Cumhuriyeti’nde Meydana Gelen Olaylar
Sebebiyle Tiirkiye’ye Siginan Kisiler Bakimindan Degerlendirme

Gegici Koruma Yonetmeligi gecici madde 1 uyarinca, “28.04.2011 tarihinden
itibaren, Suriye Arap Cumhuriyeti nde meydana gelen olaylar sebebiyle” Tiirkiye’ye
gelen kisilere gegici koruma statiisii verilmektedir. Gegici koruma ilan kararinin ve

170 Gegici koruma statiisiine basvuranlar, uygulamada uluslararasi1 korumadan tamamen ayr1 bir degerlendirmeye tabi
tutulmaktadir. S6z konusu kisilerin sahip olduklar1 hak ve yiikiimliilikleri de uluslararasi koruma statiistine sahip olanlardan
farklilik arz etmektedir.

171 Oztiirk (n 16) 405.

172 Eksi (n 132) 155.

173 Oztiirk (n 16) 425-426.

174 Kabul Tarihi: 18.10.1982, RG. 09.11.1982/17863 (Miikerrer).
175 Oztiirk (n 16) 424.

—
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gecici madde 1’in kapsami disinda kaldiklari i¢in 28 Nisan 2011 tarihinden 6nce Suriye
Arap Cumhuriyeti’nden Tiirkiye’ye cinsiyete dayali bir zuliim nedeniyle koruma
saglamak amaciyla sigman kisilere gegici koruma hiikiimleri uygulanmamaktadir.
Bu kisiler bakimindan YUKK kapsamindaki bireysel uluslararasi koruma statiileri
kapsaminda bir inceleme yapilabilmektedir'’. Buna ek olarak, Suriye Arap Cumhuriyeti
disindaki baska bir devletten Tiirkiye’ye cinsiyet temelli bir zuliim nedeniyle siginanlar
bakimindan, YUKK kapsamindaki bireysel uluslararasi koruma statiilerinden
hangisinin saglanacaginin da ayr olarak ele alinmasina ihtiyag bulunmaktadir.

Tlk ana baslikta detayli olarak incelendigi iizere, bir kisiye miilteci statiisii taniabilmesi
i¢in 1951 tarihli Cenevre Sozlesmesi uyarinca iki nemli sart gerekmektedir. Oncelikle,
kisi bir “zuliim korkusu” igerisinde olmalidir. Buna ek olarak, bu zuliim korkusunun bes
hakli nedenden biri neticesinde meydana gelmesi sarttir.

1951 Cenevre Sozlesmesi’nde “zuliim” kavrami tanimlanmamuistir. 1951 tarihli
Cenevre Sozlesmesi’nin “zuliim” gibi genel bir ifadeye yer vermesi ancak bu kavram
hakkinda ayrintili ve agiklayici bir hitkme yer vermemesi, devlet uygulamalarini da
farklilagtirmaktadir!'”. Tiirk hukukunda da bu kavramin nasil ele alinip, hangi yontemle
degerlendirilecegi hususunda biiyiik bir belirsizlik sz konusu olabilmektedir!”®.

Daha 6nce de 6nemle iizerinde duruldugu tizere, aile i¢i siddet, kadin siinneti ve
cinsel yonelim gibi hususlara dayanan cinsel siddet temelli basvurularda, kisilerin
bu iddialarinin belirli bir ciddiyet seviyesine ulagmasi durumunda, BMMYK
uygulamasinda zulme ugradiklari kabul edilmektedir. Buna ek olarak, Avrupa Birligi
Vasiflandirma Direktifi madde 9/2°de de agikga cinsel siddetin bir zuliim nedeni
olusturacagi iizerinde durulmaktadir.

Tiirk yabancilar mevzuatinda cinsiyet temelli siddet eylemleri hususunda saglanacak
korumaya iliskin 6zel bir diizenleme bulunmamaktadir. Bu durum gerek cinsiyet
temelli siddet eylemlerinin zuliim teskil edip etmedigi gerekse bu eylemlere maruz
kalan kimselerin Sozlesme geregince belirtilen bes neden dahilinde degerlendirilip
degerlendirilmeyecegi hususunda muglak durumlarin ortaya ¢ikmasina sebebiyet
verebilmektedir.

Uygulamada cinsel siddetin basvuru miilakatlarinda ispatlanmasi ve
degerlendirilmesi stirecinde birtakim sorunlarin ortaya ¢iktigi goriilmektedir. BMMYK,
genel ispat hukuku ilkesine uyumlu bir sekilde, uluslararasi korumaya bagvuran kisinin
iddiasina dayanak tegkil edecek biitiin kanitlar1 ortaya koymakla yiikiimlii oldugunu

176 Eksi (n 156) 72.
177 Oztiirk (n 16) 505.
178 Oztiirk (n 16) 505.
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belirtmektedir'”?. YUKK madde 75/2’de de basvuru sahibinin yetkililerle is birligi
yapmasinin gerektigine ve uluslararasi koruma basvurusunu destekleyecek tiim bilgi
ve belgeleri sunmakla ytlikiimlii olduguna deginilmektedir. Ancak 6gretide, yasadiklari
zuliim veya zuliim tehlikesi nedeniyle kacan kisilerin genellikle yazili belgelere
dayanmasinin veya tanik ifadesi dinletmesinin ¢ok miimkiin olmadig: tizerinde hakl
olarak durulmaktadir'®. Kisinin 6zellikle cinsel yonelimini herhangi bilgi ve belge ile
kanitlamasinin ¢ok zor olmasi nedeniyle YUKK madde 75/2 nin “toplumsal cinsiyete
duyarsiz bir hiikiim” oldugu goriisii de ileri siiriilmektedir'®!. Uygulamada kisilerin
cinsel yonelimlerini kanitlayamamalari, cinsel yonelimlerinden dolay1 gordiikleri
siddetin genellikle degerlendirmeye alinmamasina sebep olmakta; bu durum ise kisinin
miilteci/sarth miilteci incelemesi disinda kalmasi ile sonuglanmaktadir'®. Yasanan bu
sikintilara iliskin olarak 6gretide bazi ¢oziim Onerileri getirilmektedir. Bu baglamda,
miilakatta iddia edilen hususlarin kanitlanmasinda bagvurucunun esas olarak ispat
yiikii altinda bulundugu ancak, basvuru makaminin da basvurucu ile birlikte bu
yiikii paylagsmasimin gerekliligi vurgulanmaktadir'®. Ozellikle insan haklar1 ihlaline
iliskin mense tilkedeki diger verilerin'®** ve mense tilke hakkinda yazilan raporlarin
degerlendirmede ele alinmasi1 6nem tagimaktadir. Miilakat1 yapan gorevlilerin, hem
basvurucunun ifadeleri hem de kendi elde ettikleri diger veriler 15181nda, iddialarin
belli bir ikna edicilik seviyesine (belirli bir ispat standardina) ulasip ulagsmadigini test
etmeleri 6nerilmektedir'®. Ogretide, miilakat1 yapan kisilerin, bagvurucularin daha
once yasadiklar1 travmalar1 ve olaylarin psikolojik etkilerini de her zaman g6z dniinde
tutmalarinin 6nemi tizerinde durulmaktadir'®®. Kanaatimizce, YUKK madde 78/3’teki
hiikiim, 6gretideki bu goriisii destekler niteliktedir. Hiikiim uyarinca; “Bagvuru
hakkinda karar verilirken mense veya onceki ikamet iilkesinin mevcut genel sartlar: ve
basvuru sahibinin kigisel sartlar: géz éniinde bulundurulur”. Dolayisiyla, uluslararasi
korumaya karar verilirken miilakati yapan kisilerin, hem bagvurucunun kendi ortaya
koydugu delilleri hem de kendi arastirmalar1 sonucunda edindikleri bilgileri géz
oniinde tutmalarinin gerekli oldugunun alt1 ¢izilmektedir.

179 UNHCR, Note on Burden and Standard of Proof in Refugee Claims 16 December 1998, para 5 <https://www.refworld.org/
policy/legalguidance/unhcr/1998/en/23696> 10 Aralik 2024.

180 Oztiirk (n 16) 191.

181 Zeynep Kivilcim, ‘Yabancilar ve Uluslararasi Koruma Kanunu ile Gegici Koruma Yonetmeligi: Toplumsal Cinsiyet
Perspektifiyle Bir Degerlendirme’ (2016) 71(3) Ankara Universitesi SBF Dergisi 919, 934.

182 Bilgiler, Gog idaresi Baskanlig ile 6 Mart 2024 tarihinde yapilan sozlii goriismeler sonucunda elde edilmistir.
183 Oztiirk (n 16) 190.

184 Oztiirk (n 16) 190.

185 Oztiirk (n 16) 193-195.

186 Maria O’Sullivan/Dallal Stevens, ‘Access to Refugee Protection: Key Concepts and Contemporary Challenges’ States, the
Law and Access to Refugee Protection: Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart Publishing
2017) 27.
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Cinsel siddete ugramis olan kisiler, miilakatin yapilis sartlari, miilakati yapan
kiginin cinsiyeti veya baska nedenlerle bu hususta konusmaya ¢ekinebilmektedir'®’.
Bu nedenle genellikle miilakatlarda bu hususlarin konusulmadigi belirtilmektedir'®®.
BMMYK miilakatta cinsel siddete iliskin hususlarin konusulmasi ile ilgili olarak bazi
onerilerde bulunmaktadir'®. Bu baglamda, bagvurucunun miilakati yiiriitecek kisiyi
kendi cinsiyetinden segebilme hakkinin taninabilecegi belirtilmektedir'®. Buna ek
olarak, miilakat sirasinda bagvurucuya muhakkak psikososyal destegin saglanmasinin
gerekliligi tizerinde durulmaktadir'’®'. Ayrica miilakatt yiiriiten gérevlinin, kisinin
psikolojik olarak ¢ok fazla stres altina girdigini fark ettigi anda miilakata ara vermesinin
O6nemi de vurgulanmaktadir'®?.

Ogretide de basvurucularin cinsel siddete ugramis olup olmadiklar1 hakkinda
uygulamada yeterli bilgi alinamadigi iizerinde durulmaktadir'®. Ozellikle escinsellerin,
daha 6nce mense veya ikamet iilkelerinde yonelimlerini agik¢a dile getirdikleri i¢in
zulme maruz kaldiklarindan, cinsel yonelimlerini anlatmaya utandiklar ve ¢ekindikleri
belirtilmektedir'®*.

Cinsel siddet nedeniyle uluslararasi korumaya bagvuran kisilerin miilakatta
yasadiklarini tam aktaramamalarindan kaynaklanan bir diger sorun da karsilagtiklart
zuliimden dolay1 duyduklari korkuyu kanitlayamamalaridir'®s. Ogretide bu hususta esas
alinmasi gerekenin, objektif anlamda bir korku olmasi gerektigi ifade edilmektedir!.
Kisinin siibjektif olarak korku duyup duymadiginin somut olayda ispatlanmasi ve
acgiklanmasi ¢ogu durumda imkéansizdir'’. Buna ek olarak, yasadigi bir olayda
kisinin siibjektif anlamda korkusunun kanitlanamamas1 zuliim riskini ortadan
kaldirmamalidir'®®. Bagvuranin zuliim riskine ragmen ¢esitli nedenlerle korkularini
anlatmakta ve gostermekte yetersiz kalmasi miimkiindiir'®. Bagvuranin bir somut

187 Kelley (n 56) 561, 567; Johnsson (n 42) 223; Kivileim (n 181) 936; Elizabeth Adjin-Tettey, ‘Reconsidering the Criteria for
Assessing Well-Founded Fear in Refugee Law’ (1997) 25(1) Manitoba Law Journal 127, 132.

188 Bu bilgi, 6 Mart 2024 tarihinde Gog Idaresi Baskanligi ile yapilan sozlii goriismeler sonucunda edinilmistir.

189 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender Identity within the context of Article 1A(2) of the
1951 Convention and 1967 Protocol relating to the Status of Refugees (HCR/GIP/12/09) 23 October 2012, para 60 <https://
www.unhcr.org/media/unhcr-guidelines-international-protection-no-9-claims-refugee-status-based-sexual-orientation> 22
Ekim 2024.

190 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9 (HCR/GIP/12/09), para 60.

191 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
192 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
193 Kivileim (n 181) 935.

194 Alfredina Adofo, ‘Feeling Persecution: Asylum Claims Related to Sexual Orientation in the United Kingdom and the
Netherlands’, Master Thesis in International and European Public Law (Tilburg University 2013) 49, chrome-extension://
efaidnbmnnnibpcajpcglclefindmkaj/https://arno.uvt.nl/show.cgi?fid=131146.

195 Adjin-Tettey (n 187) 131-133; Kelley (n 56) 561; Oztiirk (n 16) 219-221.
196 Adjin-Tettey (n 187) 150; Oztiirk (n 16) 219.

197 Adjin-Tettey (n 187) 131-133.

198 Oztiirk (n 16) 221.

199 Adjin-Tettey (n 187) 131.
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olayda ortalamadan daha az korku duymus olmasi da olaydaki zulmii/zuliim riskini
ortadan kaldirmamalidir.

1951 Cenevre S6zlesmesi uyarinca, yasanan zuliim korkusunun bes hakli nedenden
birine girmesi miilteci statiisiiniin taninabilmesi i¢in gerekli diger bir unsurdur. Daha
onceki boliimde ayrintili olarak {izerinde duruldugu iizere, cinsiyete iliskin hususlar
Soézlesme’de acikga sayilan bes neden igerisinde yer almamaktadir. Ancak, BMMYK
[cra Komitesi kararlarinda ve BMMYK nin yol gosterici nitelikteki raporlarinda,
zuliim nedeninin icerigine iligkin olarak daha esnek bir bakis a¢isinin izlenebilecegi

200 Bu baglamda, BMMYK uygulamasinda, cinsiyet temelli zulmiin,

vurgulanmaktadir
genellikle “belirli bir toplumsal gruba mensubiyet” 6l¢iitii kapsaminda degerlendirmeye
alindig1 goriilmektedir®'. Bunlara ek olarak, 1951 Cenevre S6zlesmesi’nin Avrupa
Birligi bakimindan uygulamasini gostermesi bakimindan 6nem tasiyan Avrupa Birligi
Vasiflandirma Direktifi madde 10/1(d)’de de mense tilkedeki sartlara bagl olarak,
cinsiyetle ilgili hususlarin, 6zellikle cinsel kimligin ve cinsel yonelimin, belirli bir

toplumsal gruba mensubiyet 6l¢iitii igerisinde degerlendirilebilecegi vurgulanmaktadir.

Ogretide de cinsiyet temelli bagvurularda, belirli bir toplumsal gruba mensubiyet
olgiitii tizerinden degerlendirme yapilabilecegine yonelik goriisler bulunmaktadir®®.
1951 Cenevre Sozlesmesi’nin cinsiyete duyarli olarak yorumlanmasi olumlu bir
gelisme olarak degerlendirilmektedir?®. Ancak, cinsiyet temelli basvurularda belirli
bir sosyal gruba mensubiyet 6l¢iitii bakimindan degerlendirme yapilmasinin, 6lgiitiin
kapsaminin belirsiz olmasi nedeniyle, baz1 sorunlara yol acabilecegine de dikkat
¢ekilmektedir?®. Sorunlarin ¢6ziilmesi igin cinsiyetin altinci bir 6l¢iit olarak 1951
Cenevre Sozlesmesi’ne eklenmesinin gerekli oldugu belirtilmektedir®®.

Diinya iizerindeki uygulamalara bakildiginda, BMMYK ’nin cinsiyete iliskin
hususlarin belirli bir toplumsal gruba mensubiyet kapsaminda sayilmasina iliskin
tavsiyesinden sonra, Kanada’da bu tavsiyeye uygun kararlarin ¢iktigi goriilmektedir.

200 UNHCR, Guidelines on International Protection No. 2, para 2-3.

201 1951 Cenevre Sozlesmesi’nin somut olayda uygulanmasinda bes dlg¢iitiin bazi durumlarda birbirleriyle 6rtiismesi s6z konusu
olabilmektedir. Din veya siyasi goriisler gibi diger 6lgiitlerin de bazi durumlarda somut olayda s6z konusu olabilecegi
tizerinde de durulmustur, bkz. Valerie Oosterveld, Woman and Girls Fleeing Conflict: Gender and the Interpretation And
Application of the 1951 Refugee Convention, Division of International Protection United Nations High Commissioner for
Refugees (UNHCR), Legal and Protection Policy Research Series, Switzerland, 2012 <https://www.refworld.org/reference/
Ipprs/unhcr/2012/en/89566> 36.

202 Johnsson (n 42) 224-225; Hathaway (n 62) 162; Kelley (n 56) 565; Musalo (n 80) 804; Oosterveld (n 201) 36; Elizabeth
Adjin-Tettey, ‘Defining a Particular Social Group Based on Gender’, Refuge: Canada’s Journal on Refugees/ Refuge: Revue
canadienne sur les réfugiés, (1997) 16(4) Refugee and Immigrant Women: An International Perspective 22, 22; Kate Ogg,
‘The Future of Feminist Engagement with Refugee Law: from the Margins to the Centre and out of the ‘Pink Ghetto’?”,
Research Handbook on Feminist Engagement with International Law, Susan Harris Rimmer, Kate Ogg (Eds.) (Edward
Elgar Publishing 2019) 177.

203 Ogg (n202) 177.

204 Sushil Raj, ‘The Gender Element in International Refugee Law: Its Impact on Agency Programming and the North-South
Debate’ (2001) (1) ISIL Year Book of International Humanitarian and Refugee Law 164, 182.

205 Raj (n 204) 182.
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Kanada Yiiksek Mahkemesi’nin 1993 yilinda verdigi 4.G. v. Ward kararinda,
cinsiyetin, dogustan gelen ve degistirilemez 6zelligi nedeniyle, belirli bir toplumsal
gruba mensubiyet dahilinde degerlendirilebilecegi agik¢a belirtilmektedir?s,

Kanada’da cinsiyete iliskin hususlarin belirli bir sosyal gruba mensubiyet
icerisinde incelendigi baska 6rnek de Kanada G6¢ Temyiz Kurulu’nun Zekiye
Incirciyan®” olarak bilinen kararidir. Karara konu olayda, bagvurucu Tiirk vatandast
ve dul bir kadindir. Tiirkiye’de dul bir kadin olarak yasarken karsilagtig1 zorluklardan
bahsetmektedir. Bagvurucu giin igerisinde siirekli olarak erkeklerin tacizine maruz
kaldigin belirtmektedir. Ayrica daha dnce kagirildigint ve cinsel saldirtya ugradigini
da ifade etmektedir. Kanada Go¢ Temyiz Kurulu, incirciyan’n, “Miisliiman bir iilkede,
erkek bir akrabasinin korumasi altinda olmadan yalniz yasayan bekdr bir kadin”
oldugunu vurgulamis ve bu 6zellikleriyle belirli bir toplumsal gruba mensup oldugunu
belirtmistir.

Yeni Zelanda Yiiksek Mahkemesi’nin verdigi bir kararda da Zekiye Incirciyan
kararina atif yapilmakta ve benzer sonuglara ulagilmaktadir®®®. Karara konu olan
olayda, basvurucu kadin Hindistan’in Kesmir bolgesinde dogmustur. Evli ve iki
¢ocukludur. Esi X ile birlikte Yeni Zelanda’ya turistik vize ile gelmis, el isi tirtinleri
satan kiiciik bir diikkan igletmeye baglamistir. Ancak, isleri iyi gitmemis ve diikkan
islememistir. Esi X, bir sugtan otiirli tutuklanmistir ve dava aninda hapishanededir.
Basvurucu kadin, iki ¢ocugu ile birlikte esi olmadan Hindistan’in Kesmir bolgesine
gonderilirse ¢cok zor durumda kalacagini, zulme ugrama riski oldugunu belirtmektedir.
S6z konusu bolge, temyiz basvurusu incelenirken, Pakistan Devleti’nin destekledigi
Miisliiman gii¢ler tarafindan kontrol altinda tutulmaktadir. Basvurucunun babasi hayatta
degildir. Annesi evli olan bir kiz kardesi ile birlikte yasamaktadir. Diger kiz kardesi
Yeni Delhi’ye gitmistir. Kesmir’de kendisine destek olabilecek bir erkek aile tiyesi
bulunmamaktadir. Bu gerekgelerle, kendisinin cinsel saldiriya, insanlik dis1, onur kirict
ve kotli muameleye maruz kalma riskinin bulundugunu belirtmekte ve miilteci statiisii
almak istemektedir. Yiiksek Mahkeme, Incirciyan kararinda belirtilen hususlara atif
yaparak, basvurucunun “Miisliiman bir toplulukta kocasindan ayri yasayan, kendisine
kalacak yer, erkek aile iiyesi destegi veya mali destek bulamayan ve kendi toplulugunun
geleneklerini ihlal ettigi bilinen Miisliiman kadin” oldugunu belirtmekte ve belirli bir
toplumsal gruba mensup oldugu i¢in zulme ugrama riski oldugunu vurgulamaktadir.
Bu nedenlerle miilteci statiisii alabilecegini ifade etmektedir.

206 The Attorney General of Canada v. Patrick Francis Ward, Supreme Court Judgments, [1993] 2 S.C.R. 689, <https://decisions.
sce-csc.ca/sce-csc/sce-cse/en/item/1023/index.do> 21 Eyliil 2024.

207 Kararin aslina ulagilamamistir. Karar hakkinda degerlendirmeler igin bkz. Hathaway (n 62) 162; Costance Maclntosh,
‘When ‘Feminist Beliefs’ Became Credible as ‘Political Opinions’: Returning to Key Moment in Canadian Refugee Law’
(2005) (17) Canadian Journal of Women and the Law 135, 136; Oztiirk (n 16) 287.

208 Refugee Status Appeals Authority, Refugee Appeal No. 80/91, N.S. at Auckland, 20.02.1992. Karar i¢in bkz. <https://www.
refugee.org.nz/rsaa/text/docs/80-91.htm> 4 Eyliil 2024.
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Almanya Augsburg Idare Mahkemesi’nin bir kararina ise kadini zorla evlendirilmesi
hususu konu olmugtur?”. Karara konu olan olayda, bagvurucu kadin Afganistan
Islam Cumhuriyeti vatandasidir. Babasi tarafindan, amcasinin bir arkadas ile zorla
evlendirilmistir. Diiglinden hemen sonra, 2011 yilinda Almanya’ya teyzesinin yanina
ka¢cmistir. Mahkeme, zorla evlendirilmenin bir zuliim teskil ettigini belirtmektedir.
Buna ek olarak, Mahkemeye gore, bagvurani tehdit eden zuliim, cinsiyeti ve belirli
bir toplumsal gruba -geleneksel olarak zorla evlendirilmeyi de gerektiren ailelerden
gelen evlenmemis kadinlar- mensup olmastyla baglantilidir.

Cinsel yoneliminden dolay1 zulme ugrama korkusu icerisinde bulunan kisilerin,
belirli bir toplumsal gruba mensubiyet kapsamu1 icerisinde degerlendirilebilecegi
konusundaki ilk kararlara ise Hollanda yargisinda rastlanmaktadir®'°. Polonya
Cumbhuriyeti vatandasi bir escinselin, zulim korkusu ile Hollanda makamlarina
siginmasi ile ilgili olayda, Hollanda mahkemeleri, escinsellik Polonya’da devlet
tarafindan resmi olarak cezalandirilmasa da escinsel bireylerin belirli bir toplumsal
grup olusturduklarina ve ciddi ayrimeciliga maruz kaldigia deginmekte ve miilteci
statiisii taninmasinin gerektigine karar vermektedir®'!.

Avustralya Miilteci Temyiz Mahkemesi’nin bir kararinda da Tiirk vatandasi olan
bagvurucunun Tiirkiye’de cinsel yoneliminden dolayi fiziksel siddet géormesi ve
asagilanmasi nedeniyle, “Tiirkiye 'deki egcinsel erkekler” sosyal grubuna dahil olduguna

ve zuliim gordigiine karar verilmis ve kendisine miilteci statiisti saglanmigtir®',

Amerika Birlesik Devletleri (ABD) uygulamasinda ise aile i¢i siddet magdurlarinin
belirli bir toplumsal gruba mensup olduklarina iligkin kararlara rastlanmaktadir®®. Bir
karara konu olan olayda, Guatemala Cumhuriyeti vatandasi bir kadin on yedi yasinda
evlenmistir. Evlendigi giinden beri kocasinin insanlik dig1, onur kirict muamelelerine
maruz kalmaktadir. Kocasinin gosterdigi fiziksel siddet nedeniyle polise basvursa da
polisin aile i¢i meselelere karisamayacagini sdylemesi {izerine evine geri donmek
zorunda kalmigtir?#, Kadin, babasinin evine donerek kocasiyla olan iliskiyi sona

209 The Administrative Court of Augsburg, Au 6 K 30092, 16 June 2011. <https://www.asylumlawdatabase.eu/en/case-law/
germany-administrative-court-augsburg-16-june2011-au-6-k-30092> 4 Eyliil 2024.

210 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074.
211 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074

212 Australia Refugee Review Tribunal, RRT Case No. 1208496, 24 December 2012, para 93, <https://www.refworld.org/
jurisprudence/caselaw/ausrrt/2012/en/91259>, 12 Aralik 2024.

213 Matter of A-R-C-G- et al., United States Department of Justice Executive Office for Immigration Review Board of
Immigration Appeals, 26 August 2014 <https://www.refworld.org/jurisprudence/caselaw/usabia/2014/en/89749>; Matter
of Rodi Adali Alvarado-Pena, United States Board of Immigration Appeals, 20 September 1996, <https://www.refworld.
org/jurisprudence/caselaw/usabia/1996/en/29835>, 22 Ekim 2024.

214 Orta Amerika devletleri olan Guatemala Cumbhuriyeti, El Salvador ve Honduras’ta aile i¢i siddetin, ailenin 6zel bir
meselesi olduguna dair ¢ok yaygin bir diigiince bulunmaktadir. Bu nedenle polisler aile i¢i siddet durumunda olaya
miidahale etmemektedir. Kocalarindan veya partnerlerinden giddet goren kadinlarin sadece yiizde altmiginin olay1 ihbar
ettigi ve sikayette bulundugu belirtilmektedir. Geri kalan kadnlarin sikayeti faydasiz gordiikleri i¢in sessiz kaldiklarina
deginilmektedir, bkz. Maggie Morgan/Deborah Anker, ‘Obstacles to Entry for Central American Refugees in the US’,
States, the Law and Access to Refugee Protection: Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart
Publishing 2017) 123-124.
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erdirmeye ¢aligsa da kocasi tarafindan evine ddonmemesi durumunda 6liimle tehdit
edilmis ve evliligi bitirememistir. Sonunda ABD’ye bir sekilde kagmis ve koruma
bagvurusunda bulunmustur. ABD yetkili makamlari, Guatemala vatandasi kadinin,
evliligini sona erdiremeyen aile i¢i siddet magduru evli bir kadin oldugunu belirterek,
bunun bir toplumsal grup olusturacagim ifade etmistir?'®. Kanaatimizce de aile i¢i siddet
magduru olan, ancak toplum baskis1 veya ekonomik nedenlerle iliskiye devam etmek
zorunda kalan kadinlar, zulme ugrayan belirli bir toplumsal grup olusturmaktadir.

Avustralya Federal Mahkemesi de aile i¢i siddeti zuliim olarak degerlendirmekte
ve aile i¢i siddet magduru kadinlar1 belirli bir toplumsal gruba ait gormektedir.
Mahkeme’nin bir kararina konu olan olayda, Pakistan Islam Cumhuriyeti vatandasi
Bayan Khawar, evli ve ti¢ ¢ocuk sahibidir®'®. Alkolik olan esinin devamli olarak fiziksel
siddetine maruz kalmistir?'”. Komsular1 da esinin siirekli olarak Bayan Khawar’a
siddet uyguladigina ve yiiziine asit firlattigina sahit olmuslardir?'8. Bayan Khawar,
esinin davranislari yliziinden polise bagvursa da polis olaylara miidahale etmemistir?"’.
Mahkeme, aile igi siddetin bir zuliim teskil ettigine??° ve Bayan Khawar’m, “alkolik
olan esinin siddetine ve istismarima maruz kalan ve polisin desteginden mahrum kalan
Pakistan vatandasi bir kadin” olarak belirli bir toplumsal gruba mensup olduguna
karar vermistir®?!,

Aile ici siddet konusunda verilen farkli bir 6rnek olarak karsimiza Irlanda
222

Cumbhuriyeti Yiiksek Mahkemesi’nin 2012 yilinda verdigi karar**? ¢ikmaktadir.
Karara konu olan olayda, Nijerya Federal Cumhuriyeti vatandas1 basvurucu kadin,
on alt1 yaginda goriicii usulii evlendirilmis ve ¢ocuk sahibi olamamistir. Cocuk sahibi
olmamasi nedeniyle siirekli olarak kocasindan fiziksel siddet gormiistiir. Viicudunda
yara izleri de oldugu i¢in kadinin sdylediklerinin hakli olduguna ve kocasinin eylemleri
nedeniyle “ciddi zarar” gordiigiinden ikincil koruma statiisiine sahip olabilecegine

karar verilmistir.

Biiyiik Britanya ve Kuzey irlanda Birlesik Krallig1 uygulamasinda da aile
ici siddet magduru basvurucularin koruma talepleri incelenmektedir. Ikisi de
kocalarindan fiziksel siddet goren ve bu yiizden kagan Pakistan Islam Cumhuriyeti
vatandaglari Shahanna Sadiq Islam ve Syeda Khatoon Shah hakkinda Birlesik

215 Matter of A-R-C-G- et al., s. 388-389; Ayn1 yonde, Matter of Rodi Adali Alvarado-Pena (n 213).

216 Minister For Immigration & Multicultural Affairs v Khawar [2000] FCA 1130, Federal Court of Australia, 23 August 2000,
para 85 <https://www.refworld.org/jurisprudence/caselaw/ausfc/2000/en/16906> 4 Ekim 2024.

217 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
218 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
219 Minister For Immigration & Multicultural Affairs v Khawar, para 97.
220 Minister For Immigration & Multicultural Affairs v Khawar, para 159.
221 Minister For Immigration & Multicultural Affairs v Khawar, para 160.

222 Ireland- High Court, J.T.M.v Minister for Justice and Equality, Ireland and the Attorney General, [IEHC 99, March 2012,
bkz. <https://www.asylumlawdatabase.cu/en/case-law/ireland-high-court1-march-2012-jtm-v-minister-justice-and-equality-
ireland-and-attorney#content> 3 Eyliil 2024.
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Krallik Temyiz Mahkemesi, bagvurucularin yasadiklarinin bir zuliim teskil ettigine,
ancak bagvurucularm zuliim korkusundan bagimsiz olarak belirli bir toplumsal grup
olusturmadiklarina karar vermistir’?. Islam, bir okulda 6gretmenlik yaparken, iki
¢ocuk arasindaki siyasi diisiincelerden kaynaklanan bir kavgay1 ayirmaya ¢aligmistir.
Sonrasinda ¢ocuklardan biri Islam’in esinin siyasal diigiinceleri hakkinda olumsuz
konustugu iddiasini yaymistir. Bunun iizerine Islam, esi ile anlagmazlik yasamis ve
esi kendisine fiziksel siddet uygulamistir. Shah, alti gocuk sahibidir ve ev hanimidir.
On yedi yasinda evlendiginden beri esinin fiziksel ve psikolojik siddetine maruz
kalmaktadir. Mahkemeye gore, kisilerin; 6zellikleri, nitelikleri, faaliyetleri, inanglari,
ilgi alanlar1 veya hedefleri arasinda bir tiir i¢ baglanti veya birlik olmadan belirli bir
toplumsal grup olarak algilanmasi pek olas1 goziikmemektedir. Bu hususta ABD Go¢
Temyiz Kurulu’nun bir kararinda daha farkli degerlendirmelere yer verilmektedir®**.
Guatemala Cumhuriyeti vatandasi Rodi Adali Alvarado-Pefia’nin, kocasindan gordiigi
siddet nedeniyle siginma basvurusuna iliskin kararda, “belirli bir sosyal gruba
mensubiyet” Olciitii bakimimdan bazi tespitler yapilmaktadir. Kararda, en uyumlu ve
homojen sosyal grubun iiyelerinin bile ortak 6zelliklerin yani sira benzersiz 6zelliklere
de sahip olabilecegi belirtilmektedir??*. Shah ve Islam kararinda da s6z konusu
kadinlarin bazi 6zelliklerinin farkli oldugu, ancak ikisinin de ortak sekilde toplumsal
cinsiyet kimlikleri nedeniyle zulme ugradiklari anlasilmaktadir. Bu nedenle belirli bir
toplumsal gruba mensup olduklar1 sdylenebilecektir.

Birlesik Krallik, kadinlarin genital organina uygulanan operasyonlara (female
genital mutilation) iligskin olarak ise miilteci statiisiine bagvuran kadin lehinde karar
vermigtir. Birlesik Krallik Temyiz Mahkemesi nin kararina konu olan bir olayda, Sierra
Leone Cumhuriyeti vatandasi on bes yasindaki Zainab Esther Fornah, kadin siinneti
uygulamast riskinden dolay1 koruma talep etmektedir?®. Sierra Leone’de kadin siinneti,
¢ocukluktan yetiskin bir kadin olmaya gegis ritiieli olarak, ¢ok yaygin bir sekilde

227 Kararda, kadin stinneti uygulamasinin, 1951 tarihli Cenevre

uygulanmaktadir
Sozlesmesi kapsaminda bir zuliim teskil ettigi belirtilmektedir’?®. Buna ek olarak,
Mahkeme, kadin siinneti uygulamasi riski altindaki kadinlarin belirli bir toplumsal

grup olusturdugunu da kabul etmektedir??.

223 R v. Immigration Appeal Tribunal and Secretary of State for the Home Department Ex Parte Shah; Islam and Others v.
Secretary of State for the Home Department, Court of Appeal, 23 July 1997 <https://www.refworld.org/jurisprudence/
caselaw/gbrcaciv/1997/en/94996> 2 Eyliil 2024.

224 Matter of Rodi Adali Alvarado-Pefia (n 213).

225 Matter of Rodi Adali Alvarado-Pena (n 213).

226 Zainab Esther Fornah v. Secretary of State for the Home Department, Case No: C4/2004/2047, Neutral Citation Number:
[2005] EWCA Civ 680, in the Supreme Court of Judicature Court of Appeal (Civil Appeals Division) on Appeal from
Immigration Appeal Tribunal, Royal Courts of Justice Strand, London, 9 June 2005, <https://www.refworld.org/
jurisprudence/caselaw/gbrcaciv/2005/en/16772> 4 Eyliil 2024.

227 Kadinlarin %80-%90 ninin kadin siinneti riski altinda olduklar: belirtilmektedir, bkz. Fornah v. Secretary of State, para 54.

(o3

228 Fornah v. Secretary of State, para 60.
229 Fornah v. Secretary of State, para 63.
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Tirk hukuk 6gretisinde ise cinsiyet temelli bagvurularin bes nedenden birinin
kapsamina girip girmedigi hususunda farkli goriislerin bulundugu goriilmektedir.
Bir goriige gore, kadin siinnetinden kagarak Tiirkiye’ye gelenlere, bes hakli nedenle
bir zuliim korkusu i¢inde olmadiklari i¢in ne miilteci ne de sarth miilteci statiisii
taninmamaktadir®’. Dolayisiyla bu goriise gore, kadin siinnetinden kagarak gelenler,
belirli bir toplumsal gruba dahil de kabul edilememektedir®'. Zina yapan kadinlara
bazi {ilkelerde uygulanan recm cezasindan kagarak gelenler i¢in de miilteci veya sarth
miilteci statiisiiniin verilemeyecegi belirtilmektedir®?. S6z konusu kisilere ancak ikincil
koruma statiisii kapsaminda bir koruma saglanabilecegi diigiiniilmektedir?.

Ogretideki bir diger goriise gore ise Avrupa Birligi Vasiflandirma Direktifi madde
10/1(d)’de oldugu gibi, YUKK ta da cinsiyete dayali zuliim veya zuliim riski ile
karsilasan kisilerin belirli bir toplumsal grup olusturabileceginin kabul edilmesi yerinde
olacaktir®, Aile i¢i siddete maruz kalanlar ve escinsellerin bu baglamda belirli bir
toplumsal grup olusturdugu tizerinde durulmaktadir®*®. Buna ek olarak, toplumsal
cinsiyet temelli uluslararasi koruma statiisii bagvurularinda da belirli bir toplumsal
gruba mensubiyet 6l¢iitii bakimindan incelemenin yapilabilecegi belirtilmektedir?®.
YUKK’ta “ézel ihtiya¢ sahibi” kavrami altinda ve sinir dis1 edilemeyecekler
kapsaminda cinsel siddete ugrayanlara deginildigi belirtilerek, uluslararas: koruma
statiisii tanimlarinda cinsiyet temelli bagvurular konusunda bir eksiklik oldugu da
vurgulanmaktadir®’.

Uygulamada ise Go¢ Idaresi Baskanlig ile yapilan sozlii gériismelerde edinilen
bilgilere gore, siginma bagvurularinda bireysel zuliim korkusu ve bu korkunun bes hakli
nedene dayanip dayanmadigi hususunda ayrintili ve detayli bir inceleme yapilmast
yerine, genellikle dogrudan YUKK madde 63 geregi ikincil koruma statiisii sartlar

230 Eksi (n 132) 150; Balay Siitliioglu, Uluslararas: Miilteci Hukuku ve Tiirk Hukukunda Siginma Sistemi (On 1ki Levha 2021)
141, dp. 97.

231 Eksi (n 132) 150. Eksi, escinsel olmasi nedeniyle zuliim gordiigii igin iran’dan Tiirkiye’ye kagarak gelen bir kisiye, belirli
bir toplumsal gruba ait olmaktan dolay1, YUKK madde 62 uyarinca sartli miilteci statiisiiniin taninabilecegini belirtmektedir.
bkz. Nuray Eksi, ‘I. Oturum Yabancilar ve Uluslararas1 Koruma Kanunu’nda Diizenlenen Uluslararas1 Koruma Tirleri’,
Yabancilar ve Uluslararast Koruma Kanununun Degerlendirilmesi, Ceyda Siiral/Ekin Omeroglu (Eds) (Segkin Yaymcilik
2015) 41.

232 Eksi (n 132) 150; Siitlioglu (n 230) 141, dp. 97.

233 Eksi (n 132) 150; Siitliioglu (n 230) 141, dp. 97.

234 Odman (n 15) 166; Oztiirk (n 16) 513; Lami Bertan Tokuzlu, ‘Yabancilar ve Uluslararasi Koruma Kanun’un Yasal Belirlilik
Ilkesi Konusunda Tiirk Uygulamasina Katkis1 Uzerine Bir Degerlendirme’ (2016) (7) Uyusmazlik Mahkemesi Dergisi 1061,
1083-1084.

Sibel Safi, Miilteci Hukuku (2nd edn, Legal 2023) 120; Ozkan (n 145) 109; Aydinli (n 35) 88 vd.
Aydinli (n 35) 75 vd.

Tokuzlu (n 234) 1083; Cavidan Soykan/Kristen Biehl/Ceki Hazan, Tiirkiye 'de Katilimci Demokrasinin Giiglendirilmesi:
Toplumsal Cinsiyet Esitliginin Izlenmesi Projesi Faz II, Kadin Miilteciler ve Toplumsal Cinsiyet Esitligi Haritalama ve
Izleme Calismas: (Ceid Yaymlar1 2021) 24.

23
23
23
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bakimindan incelemeye gecildigi goriilmektedir?®. Ozellikle giincel bir gé¢ durumunu
olusturdugu i¢in Ukrayna’da yasanan silahli catigmalar nedeniyle gelenler bakimindan
Bagkanlik ile yapilan goriismelerde® uygulamada zaten ¢ogunlugunun ikamet izni
alarak geldigi aktarilmigtir. Uluslararasi korumaya bagvuranlar bakimindan ise sadece
YUKK madde 63 kapsamindaki sartlarin saglanip saglanmadiginin incelendigi ve
bu kisilere yalnizca ikincil koruma statiistiniin saglandigi belirtilmistir. Ancak, daha
once de lizerinde 6nemle duruldugu iizere, YUKK madde 63’e gore, bir kisi hakkinda
ikincil koruma statiisii bakimindan inceleme yapilmadan 6nce, YUKK madde 61 ve
madde 62 kapsaminda bir incelemenin yapilmis olmasi sarttir. Ancak, uygulamada
kural ikincil koruma statiisiiniin verilmesi, istisna ise (sartli) miilteci statiisii verilmesi
seklindedir. Bu durum, YUKK madde 63’e acik aykirilik olusturmaktadir ve hukuken
yerinde degildir**.

Kanaatimizce, Ukrayna’da yasanan silahli catismalar nedeniyle Tiirkiye’ye kagarak
uluslararast korumaya bagvuranlar bakimindan 6ncelikle YUKK madde 61°deki

241 Bu baglamda oncelikle bagvuranlarin

sartlarin saglanip saglanmadig1 incelenmelidir
bir zulme ugrayip ugramadiklar1 veya bir zuliim riskinin bulunup bulunmadig: ele
alinmalidir. Sonrasinda ise yasanan zulmiin veya zuliim riskinin S6zlesme’de
Ongoriilen bes Ol¢iitten biri nedeniyle olusup olusmadigi detayli olarak incelenmelidir.
Ukrayna’da yasanan silahli ¢atismalar 6zelinde degerlendirme yapilacak olursa,
sivillerin bulundugu okul, kilise gibi alanlarin bombalandig1 ve sivillerin 6ldiirtildigi
ileri siirtilmektedir**. Boylece kisiler sirf Ukrayna vatandasi olmalarindan dolay1 zulme
ugramaktadirlar. Dolayisiyla, S6zlesme gercevesinde tabiiyetleri nedeniyle bir zulme
ugradiklar sOylenebilecektir. Calisma konusu 6zelinde ise, kisilerin bireysel olarak
silahl1 ¢atigma ve saldir1 ortaminda ugradiklari cinsel siddet nedeniyle uluslararasi
koruma basvurusu yapabilmeleri de miimkiindiir. Bu durumda, BMMYK uygulamasi
ve Avrupa Birligi Vasiflandirma Direktifi ile paralel bir sekilde, bagvuranlarin (6zellikle
cinsel saldirtya ugrayan kadinlarin) belirli bir toplumsal gruba mensup olduklar
ve bu ylizden zulme ugradiklar1 yorumu yapilabilecektir. Uluslararas: korumaya
bagvuranlarin bes hakli nedenden birine dayanan zuliim korkusunun somut olayda
kanitlanamamasi durumunda ise diger uluslararasi koruma statiilerini tamamlayan
“ikincil koruma” bakimimdan bir degerlendirmeye gecilebilecektir.

238 Miilteci hukuku kapsamindaki S6zlesmeye dayanan yiikiimliiligiin olmamasi kargisinda devletlerin 6zellikle ikincil koruma
statiisiine bagvurmasinin ve statiiniin artan bir gekilde uygulama alani bulmasinin elestirisi hakkinda bkz. McAdam (n 7)
49. Ogretide de Tiirkiye nin genel olarak “miilteci yiikii almama” stratejisi izledigi belirtilmektedir. Ayrmtili bilgi igin bkz.
Oztiirk (n 16) 387-388.

239 Gog Idaresi Baskanhgi, Ukrayna’daki silahli gatismalar nedeniyle uluslararasi korumaya basvuran kisiler hakkinda net bir
say1 bilgisi paylasmamustir.

240 Avrupa Birligi Vasiflandirma Direktifi madde 2(f)’de de ikincil korumanin miilteci statiisii elde edemeyenler igin taninacagt
oncelikle vurgulanmaktadir.

241 Daha 6nce de ayrintili olarak belirtildigi tizere, silahli ¢atisma, isgal ve silahli saldirt gibi durumlar normatif temelde 1951
tarihli Cenevre Sozlesmesi’nde yer almasa da belirli dlgiitler cergevesinde Sozlesme uygulamasinin bir pargasini teskil
etmektedir.

242 Poganoglu (n 156) 245-246.
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Ikincil koruma statiisii, Avrupa Birligi Vasiflandirma Direktifi temel alinarak
YUKK madde 63 diizenlemesine aktarilmistir. Ogretide, Avrupa Birligi Vasiflandirma
Direktifi ile YUKK madde 63 karsilastirilmakta ve baz1 degerlendirmelere yer
verilmektedir.

Avrupa Birligi Vasiflandirma Direktifi madde 15 uyarinca, ikincil koruma statiisii
i¢in bagvuran kisi bakimindan 6lgiitiin, miilteci korumasindaki gibi “zuliim” degil,
“ciddi zarar” oldugu vurgulanmaktadir. Direktif madde 2, (f) bendinde ise ciddi
zararin uygulanmasina yonelik 6nemli ispat standartlarina yer verilmektedir. S6z
konusu bende gore, bagvuran kisinin ciddi bir zarara ugrayacagi konusunda ger¢ek
bir risk bulunduguna inanilmasi icin esasl gerekceler bulunmaktaysa, o kisiye
ikincil koruma statiisii taninabilecektir. Bunlara ek olarak, Direktif madde 6’da,
somut olayda ciddi zararin ortaya ¢ikmasi konusunda etkili olan aktorlerin kimler
olabilecegi iizerinde ayrintili olarak durulmaktadir. Madde uyarinca; devletin,
devleti veya devlet topraklarinin énemli bir boliimiinii kontrol eden taraflarin veya
kuruluslarin ve uluslararasi orgiitler de dahil olmak {izere devlet dis1 aktorlerin neden
oldugu ciddi zarar riski bulunmasi durumunda, kisinin iiye devletlerde uluslararasi
korumadan yararlanmas1 miimkiin olabilmektedir. Devlet dis1 aktorlerin ciddi zarar
aktorii olarak Avrupa Birligi Vasiflandirma Direktifi’ne alinmasi, “miilteci hukukunun
en tartismall basliklarimdan™** birini aydmlattigi igin, olumlu bir gelisme olarak
degerlendirilebilecektir.

YUKK ta, Direktif’te oldugu gibi, bir “ciddi zarar” kavraminin tanimina ve
aktorlerine yer verilmemektedir. YUKK madde 63’te, ciddi zarar kavramindan hig
bahsedilmemekte, sadece bu kavramin kapsamina dahil olan haller, Direktif madde
15°te oldugu gibi siralanmaktadir. Ayrica, Direktif’in tanimlar maddesi olan madde
2’de acgikca “gercgek bir risk bulunduguna inanilmasi” yeterli goriiliirken; YUKK ’ta
oliim cezasi1 veya igkence insanlik disi muamele yahut da ayrim gozetmeyen siddet
hareketlerinin, bagvurucu tarafindan kesin ve mutlak bir sekilde ispatlanmasinin
gerekip gerekmedigi maddeden agik olarak anlasilamamaktadir®*.

YUKK madde 63’iin ifadesinin agik olmamasi, farkli goriiglerin ortaya ¢ikmasina
neden olmaktadir. Ogretide, YUKK madde 63/1(a)’daki 6liim cezas1 bakimindan
bir degerlendirme yapilmaktadir. Oliim cezasinin gerceklesecegine iliskin makul
stiphe, esash gerekgeler veya giiclii belirtilerin yeterli olmadigi, 6liim cezasina iligkin
iddialarin kesin ispatlanmasinin gerekli oldugu goriisii ileri stirilmektedir®.

243 Tokuzlu (n 234) 1083.
244 Oztiirk (n 16) 403 dp. 1521.

245 Ash Bayata Canyas, ‘Yabancilar ve Uluslararasi Koruma Kanunu Kapsamindaki Geri Génderme Yasaginin Uygulanma
Kosullarmin AIHM Kararlar Cergevesinde irdelenmesi’ (2015) 5(1) Hacettepe HFD 73, 76-77; Can (n 132) 269.
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YUKK madde 63’teki diizenleme biinyesinde barindirdig1 belirsizlikler sebebiyle
uygulama ag¢isindan da bir¢ok problemin dogmasina yol agmaktadir’®*, YUKK ’ta,
(sartl1) miilteci korumasinin 6lgiitii olan “zuliim” kavramui ile ikincil korumanin
kilit unsuru olan “ciddi zararin” farki tizerinde daha ¢ok durulmasi ve her iki
kavram hakkinda ayrintili agiklamalara yer verilmesi gerekmektedir. Ozellikle de
uluslararast koruma bagvurusunun reddi kararlarina karsi iist derece mahkemelere
gidilmesinin miimkiin olmamasi ve bu nedenle igtihati birlestirme yoluyla da bir
kesinligin saglanamayacag1 géz oniinde tutuldugunda, mevzuatta bu hususta acikligin
ve kesinligin saglanmasinin énemi daha ¢ok anlasilmaktadir. YUKK madde 80
uyarinca, uluslararasi koruma bagvurusuna iliskin verilen kararlar hakkinda idare
mahkemelerinde yarg: yoluna gidilmesi miimkiindiir. Ancak, YUKK madde 80/1(d)’de,
idare mahkemesinin vermis oldugu kararlarin kesin oldugu, dolayisiyla {ist derece
mahkemelere bu konuda gidilmesinin 6niintin kapatildigi belirtilmektedir?*’. Bu
nedenle, uluslararas: koruma statiisiine karar verilmesi konusunda ele alinmasi gereken
kavramlarin igtihat yoluyla da agiklanmas1 ve netlestirilmesi miimkiin degildir.

Avrupa Birligi Vasiflandirma Direktifi madde 9 ve 10°da zulme neden olusturabilecek
hususlar ve somut olayda gereken sartlar detayli olarak ele alinmaktadir. Bu baglamda
ozellikle, diger bes nedene gore daha belirsiz ve silik bir i¢erige sahip olan**, “belirli
bir toplumsal gruba mensubiyet” meselesinin aydinlatildig1 ve daha dnce de belirtildigi
gibi cinsiyete dayali bagvurularda bu nedenin incelenebileceginin agikga belirtildigi
goriilmektedir. YUKK ta da “zuliim”, zulme dayanak olusturan bes neden ve “ciddi
zarar” hakkinda benzer sekilde ayrintili hiikiimlere ihtiya¢ bulunmaktadir.

Tiirk hukukunda, YUKK madde 63’un uygulamasi i¢in daha a¢iklayici hiikiimlere
yer verilmesi, ikincil koruma statiisiniin hangi durumlarda taninabilecegini
aydinlatabilecektir. Mevcut durumda, uygulamada ikincil koruma statiisiine hangi
sart, Olglit ve standartlar dahilinde karar verildigi agik degildir. Bu durumun aslinda
en 6nemli nedeni, ikincil koruma hakkinda devletleri baglayici uluslararas: bir
andlagmanin olmamasidir. Avrupa Birligi Vasiflandirma Direktifi, Tiirkiye bakimindan
baglayici degildir. Sadece bir model olarak g6z oniinde tutulabilecektir. Giiniimiizde,
1951 tarihli Cenevre Sozlesmesi korumasi disinda kalan kisiler bakimindan
uygulanabilecek uluslararasi bir sdzlesmeye duyulan ihtiyag¢ giderek artmaktadir. Boyle
bir uluslararasi sézlesmenin olmamasi nedeniyle, tamamlayici koruma altinda gesitli
devletlerde taninan korumanin gartlar1 ve standartlari birbirinden ¢ok farklilagmaktadir.
Bu hususta devlet uygulamalarinin yeknesaklagmasinin saglanmasi ve ikincil koruma
statiisii i¢in uluslararasi bir standardin belirlenmesi dnem tasimaktadir’®.

246 Oztiirk (n 16) 403 dp. 1521; Tokuzlu (n 234) 1083; Siitliioglu (n 230) 140-141.

247 Ogretide, bu hilkkmiin Anayasa’ya aykiriliginin tartisma konusu olabilecegine deginilmektedir, bkz. Oztiirk (n 16) 500.
248 Oztiirk (n 16) 274; Can (n 132) 133-134.

249 Topal (n2) 267-268.
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Sonug¢

Uluslararas1 koruma ihtiyaci bulunan kisiler agisindan somut hiikiimler igeren,
miilteci tanimina yer vererek bu statiiniin elde edilmesi i¢in temel standartlar
belirleyen 1951 tarihli Cenevre S6zlesmesi cinsiyet temelli zulme kars1 bagvurulacak
ilk kaynaktir. S6zlesme hitkkmii itibariyle zulim korkusunun kaynaklart belirli
sebeplerle sinirlandirilmig, s6z konusu zuliim kargisinda en biiyiik gruplardan birini
teskil eden cinsiyet, zuliim korkusunu dogurabilecek nedenler arasinda sayilmamis olsa
da cinsiyetin, zuliim tegkil eden muamelenin sekli ve nedenleri tizerinde belirleyici bir
etkiye sahip oldugu yaygin bicimde kabul edilmekte, bu baglamda maddenin dogru
yorumunun cinsiyet kavramini disarda birakmayacagi dngorillmektedir. Dolayisiyla
miilteci statiisii, cinsiyet temelli zuliim karsisinda bireye uluslararasi koruma sunan
temel ara¢ olmaya devam etmektedir. Ancak 1951 tarihli Cenevre S6zlesmesi’nde
ongoriilen olgiitlerin normatif temelde genisletilmemis olmasi, bireylerin temel hak
ve Ozgiirlikklerini glivence altina alan insan haklar sdzlesmelerinin nihayetinde 6zel
bir koruma statiisii dngérmemesi, 6zellikle cinsiyet temelli zuliim karsinda miilteci
taniminin disinda kalan bireyler i¢in dngoriilen ve bu niteligi itibariyle tamamlayici
koruma olarak adlandirilan statiilerin varligini gerekli kilmaktadir.

Tamamlayici koruma olarak adlandirilan koruma statiileri, hem zuliim kavramim
esneterek/(ciddi zarar seviyesine indirgeyerek) hem de hakli neden olarak adlandirilan
belirli mensubiyetlerle siirlandirmayarak bireye taninan korumay1 genisletmektedir.
Ancak belirtmek gerekir ki tamamlayici koruma tiirlerinin, miilteci statiisti disinda
kalan kimseler bakimindan bir koruma sunulmast gereginin bir sonucu olarak
ortaya ¢ikmasi, bu korumaya iliskin degerlendirmenin yapilmasinda miilteci
statlisiinlin bir esik gorevi gordigii sonucunu dogurmaktadir. Diger bir deyisle
bir kimsenin tamamlayici korumadan yararlanabilmesi, 6ncelikle miilteci statiisii
bakimindan degerlendirme yapilmasini gerektirmektedir. Boyle bir degerlendirme
sonucunda kigi miilteci statiislinii elde edememisse ancak o zaman tamamlayici
koruma bakimindan degerlendirme yapilmas1 gerektigi kabul edilmektedir. Bu kabul
tamamlayict koruma statiisiiniin dogasinin bir sonucu olmasinin yaninda, 1951
tarihli Cenevre Sozlesmesi’ne taraf devletlerin uluslararasi yiikiimliiliiklerinin yerine
getirmesinin geregidir. Zira tamamlayic1 koruma statiileri biiyiik 6l¢iide ulusal hukuk
diizenlemelerine dayanmaktadir. Tamamlayici koruma statiilerinin ulusal bir tabanda
var olmast ise bireye saglanan korumay1 zayiflatirken, dngdriilen korumanin smirlarinim
farklilasmasina da sebep olarak bu yonde gelisen devlet uygulamalarini yeknesak
olmaktan uzaklastirmaktadir. Bu durumsa tamamlayici koruma statiilerinin uluslararasi
bir s6zlesme ile diizenlenmesi ihtiyacini giindeme getirmektedir. Zira bireye koruma
statiisii tantyan bir uluslararasi bir s6zlesme, bu kimselere taninan hak ve 6zgiirliiklerin
kapsamini1 6nemli 6l¢iide etkilemekte/genisletmekte ve nihayetinde insan haklarini
sozlesmelerin karsiliklilik ilkesinden bagimsiz niteligi 1s181nda devletleri uluslararasi
bir yilikiimliiliik altina sokmasi itibariyle daha gii¢lii bir koruma sunmaktadir.
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Bu noktada 6zellikle cinsiyet temelli zuliim karginda sunulan korumay1 vurgulamasi
bakimindan Istanbul Sézlesmesi giindeme gelmektedir. Istanbul Sézlesmesi, kadmna yonelik,
toplumsal cinsiyete dayali siddetin 1951 tarihli Cenevre S6zlesmesi anlaminda zuliim
olarak, tamamlayict koruma bakimindan ise ciddi bir zarar bigimi olarak taninabilmesini
temin etmek {izere gerekli yasal veya diger tedbirleri alinmasini, taraf devletler bakimindan
bir yiikiim olarak belirtmektedir. S6zlesme, S6zlesme’de tanimlanan tiim gerekgelerin
toplumsal cinsiyete duyarli bir sekilde yorumlanmasini ve bu gerekgelerden herhangi
biri veya birkaci nedeniyle zuliim gérme tehlikesi s6z konusuysa, basvuru sahiplerine,
yiirtirliikteki ilgili hukuki araclarla miilteci statiisiiniin tantnmasim 6ngdrmekte; toplumsal
cinsiyete duyarl iltica usullerini olusturmak icin gerekli yasal veya diger tedbirlerin
alinmasinin gerektigi ifade etmektedir. S6zlesme, bu yoniiyle cinsiyet temelli zulme maruz
kalanlarin belirli bir toplumsal grup teskil ettigini kabul ederken, 1951 tarihli Cenevre
Sozlesmesi ile sunulan korumayi da zimni olarak genisletmekte; cinsiyet temelli zuliim
karsinda, uluslararasi statiilere erisilmesini kolaylagtirarak 1951 tarihli Cenevre Sozlesmesi
ile 5ngoriilen korumaya tamamlayici nitelik arz etmektedir. Bu sebeple istanbul Sézlesmesi,
en azindan cinsiyet temelli zuliim karsisinda sunulan tamamlayici korumaya uluslararasi
tabanda normatif bir nitelik kazandirmakta, korumanin devletler i¢in uluslararasi bir
yiikiime dontismesine hizmet etmektedir.

Ayrica cinsiyet temelli zulme kars1 1951 tarihli Cenevre S6zlesmesi uygulamasinda
ve Sozlesme hiikiimlerinin yorumlanmasinda denetim mekanizmalarinin, Istanbul
Sézlesmesi ve bununla birlikte Kadinlara Kars1 Her Tiirlii Ayrimciligi Onlenmesi
So6zlesmesi hiikiimlerine bagvurdugu goriilmektedir. Zira S6zlesmeler nihayetinde
bireyin cinsiyet temelli zulme kars1 korunmasi ¢ergevesinde bir biitiiniin pargasini
olusturmakta, andlagsmalarin yorumlanmasi kurallar1 kapsaminda sonraki devlet
uygulamasina yon vermektedir. Dolayisiyla sonraki devlet uygulamalari, S6zlesmelerin
uygulanmasinda hem ara¢ hem de sonucu teskil etmektedir. Bu sebeple s6z konusu
Sozlesmeler dogrudan olmasa da yorum kurallarinin bir pargasini teskil etmesi
bakimindan dikkate alinmasi gereken hukuki metinleri teskil etmektedir.

1951 tarihli Cenevre S6zlesmesi’ne taraf olmasi nedeniyle Tiirkiye nin yabancilar
hukukuna iliskin mevzuatinin da S6zlesme hiikiimleri paralelinde diizenlendigi
goriilmektedir. YUKK madde 61°de yer alan miilteci statiisii, 1951 tarihli Cenevre
Sozlesmesi kapsaminda (Tiirkiye nin Sozlesme’ye taraf olurken sundugu beyan da
g6z onlinde bulundurularak) tanimlanmaktadir. YUKK madde 62 (sartli milteci
statiisli) ve madde 63’te (ikincil koruma statiisii) diizenlenen uluslararasi koruma
statiileri ise tamamen Tiirkiye’nin i¢ mevzuatina dayanmakta ve Sozlesme kapsamina
girmemektedir.

Tkincil koruma statiisii ve (sartl1) miilteci statiisii arasindaki temel fark, Tiirkiye’ye
siginan kisilerin basvurularinin incelenmesi asamasinda, Go¢ Idaresi Baskanliginca s6z
konusu statiilerin degerlendirmeye esas alinma zamanidir. YUKK madde 63 uyarinca,
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bir kisi hakkinda ikincil koruma statiisii bakimindan inceleme yapilmadan 6nce, YUKK
madde 61 ve madde 62 kapsaminda bir incelemenin yapilmis olmasi sarttir. Ancak
uygulamada bagvurular, bu siralamaya uyulmadan degerlendirilmektedir. Bu durum
YUKK’a ve 1951 tarihli Cenevre Sozlesmesi’ne agik¢a bir aykirilik teskil etmektedir.
Siginma bagvurularinda oncelikli olarak, (sartli) miilteci statiisii bakimidan inceleme
yapilmas1 gerekmektedir.

Caligmada 6zellikle Ukrayna’da yasanan silahli catismalar nedeniyle iilkemize
siginanlar ¢ercevesinde degerlendirmelerde bulunulmaktadir. Bu baglamda 6ncelikle
bagvuranlarin bir zulme ugrayip ugramadiklari veya bir zuliim riskinin bulunup
bulunmadig: ele alinmaktadir. Sonrasinda ise yasanan zulmiin veya zuliim riskinin
So6zlesme’de dngoriilen bes dlglitten biri nedeniyle olusup olusmadigi detayl olarak
incelenmektedir. Ukrayna’daki silahli ¢atismalarda uluslararas: hukuka aykiri
olarak sivillerin bulundugu yerlerin bombalandig1 ve sivil kayiplarin yasandigi ileri
stiriilmektedir. Dolayisiyla, Ukrayna vatandasi olan kisilerin, tabiiyetleri nedeniyle
zulme ugradiklari ve 1951 tarihli Cenevre S6zlesmesi kapsaminda miilteci olabilecekleri
sonucuna ulagilmaktadir. Calisma konusu ile baglantili olarak ise Ukrayna’daki silahli
catismalar sirasinda cinsel siddete ugrayan kisilerin, belirli bir toplumsal gruba mensubiyet
nedeniyle zulme ugradiklari ve bu kapsamda miilteci statiisiiniin taninabilecegi
sonucuna varilmaktadir. Somut olayda miilteci statiistiniin kosullarinin saglanmadigi
sonucuna ulasilmasi durumunda ikincil koruma bakimindan bir degerlendirmeye
gecilebilmektedir. Ancak, YUKK ta “ciddi zarar” ve “zuliim” kavramlarinm ayrintili
ve detayli agiklamalarinin bulunmamasinin bir sonucu olarak, ikincil koruma statiisiiniin
uygulamada kimlere hangi standartlar ve esaslar ¢ercevesinde taninacagi meselesi
belirsiz bir hale gelmektedir. Kanunda s6z konusu kavramlarin igerigine iliskin daha ¢ok
aciklama yapilmasi duruma katki saglayacaktir. Uluslararast korumaya iligkin kararlara
kars1 sadece ilk derece mahkemelere bagvuru hakkinin taninmis olmasi nedeniyle {ist
mahkemeler nezdinde bir igtihat birliginin saglanamamasi da mevzuatta bu konularin
tam bir agiklikla diizenlenmesi ihtiyacini gozler 6niine sermektedir.

Cinsiyet temelli siginma bagvurulari konusunda yapilacak degerlendirmeler temelde iki
hususa odaklanmaktadir. Oncelikle cinsiyete dayali siddetin zuliim/zuliim riski olusturup
olusturmadigi ve bu zuliimden/zuliim riskinden kaynaklanan korkunun kanitlanmasi
hususunda incelemeler yapilmaktadir. Zuliimden/zuliim riskinden kaynaklanan bir
korkunun oldugu sonucuna varildiginda ise s6z konusu korkunun 1951 tarihli Cenevre
Sozlesmesi’nde belirtilen bes hakli nedenden biri sebebiyle meydana gelip gelmedigi ele
almmaktadir. Uygulamada en ¢ok sikinti yaratan hususun, kisilerin miilakatta yasadiklarini
aktarmalar1 noktasinda olustugu goriilmektedir. Kisiler ¢esitli nedenlerle yasadiklarini
miilakat1 yapan kisiye tam aktaramamakta ve bunun sonucu olarak da yasadiklar korkuyu
ispat edememektedirler. Ogretide bu hususta bazi 6nerilerde bulunulmaktadir. Burada esas
alinmas1 gerekenin objektif anlamda bir korku olmas1 gerektigi iizerinde durulmaktadir.
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Kisinin somut olayda ortalamadan daha az korku duymus olmasinin olaydaki zulmii
veya zullim riskini ortadan kaldirmamas: gerektigi de vurgulanmaktadir. Ayrica ispat
yiikiiniin hem miilteci hem de miilakati yapan ve karar verecek olan merciler arasinda
paylastirilmasi gerekliligine de hakli olarak deginilmektedir. YUKK madde 78/3’teki
hiikiim de kanaatimizce bu goriisii destekler niteliktedir.

Cinsiyete dayali siddetin 1951 tarihli Cenevre S6zlesmesi’nde yer alan bes nedenden
birine girip girmedigi konusunda ise ¢esitli mahkeme kararlar1 ve 6gretideki goriisler
dogrultusunda baz1 sonuglara varilmaktadir. Bu baglamda, aile i¢i siddet, cinsel
saldiri, cinsel yonelimler, genital organa yapilan bazi cerrahi miidahaleler ve zorla
evlendirme konularini temel alan basvurularin konu olusturdugu kararlar ayrintil
olarak incelenmektedir. S6z konusu cinsel siddet kaynakli bagvurularda, bagvuruya
konu olan olayin ciddiligi ve kisinin somut olaydaki konumu dikkate alinarak,
basvurucularin belirli bir toplumsal gruba mensup olmalar1 nedeniyle zulme ugrayip
ugramadiklarinin 6ncelikli olarak ele alinmasi gerektigi sonucuna varilmaktadir.

Kisilerin bireysel olarak degil de kitlesel bir go¢ hareketiyle Tiirkiye’ye sigindig:
durumlar ise ¢alismada ayrica ele alinmaktadir. Zira bu konuda Gegici Koruma
Yonetmeligi uyarinca gegici koruma statiisiine alinmasi gereken kisiler bulunmaktadir.
Gegici Koruma Yonetmeligi gegici madde 1 uyarinca, “28.04.2011 tarihinden itibaren,
Suriye Arap Cumhuriyeti nde meydana gelen olaylar sebebiyle” Tiirkiye’ye gelen
kisilere gecici koruma statiisli verilmektedir. Dolayisiyla Yonetmelik kapsamina giren
kisiler, cinsel siddet magduru olsalar bile, bireysel bagvuru siirecine alinamamaktadir.
Ancak bu hususun kanunla degil de yonetmelik ile 6ngoriilmiis olmasi kanaatimizce
de hakli olarak elestirilmektedir.

Hakem Degerlendirmesi: Dis bagimsiz.

Cikar Catismasi: Yazarlar ¢ikar ¢atismasi bildirmemistir.

Finansal Destek: Yazarlar bu ¢aligma i¢in finansal destek almadigini beyan etmistir.

Yazar Katkisi: Calisma Konsepti/Tasarimi: C.K., R.P.; Veri Toplama: C.K., R.P.; Veri Analizi /Yorumlama: C.K., R.P.; Yazi
Taslagi: C.K., R.P; Igerigin Elestirel Incelemesi: C.K., R.P.; Son Onay ve Sorumluluk: C.K., R.P.

Tesekkiir: Cinsiyet temelli zulme kars1 Tiirk hukuku uygulamasinda saglanan uluslararast koruma tiirlerine iliskin Go¢ Idaresi
Baskanligi’ndan ilgili verileri sozlii goriismeler ile bize saglayan, Igisleri Bakanlig1 iller Idaresi Genel Miidiirliigii, igisleri Uzmam
Sayin Mustafa Omer Topaloglu’na tesekkiirlerimizi sunariz.
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Abstract

The 1951 Geneva Convention Relating to the Status of Refugees constitutes a fundamental binding source within the
international protection regime under international law. This qualification makes the Convention the primary legal framework
for addressing gender-based persecution, and the refugee status remains the main instrument offering international
protection to individuals subjected to such persecution. However, the fact that the criteria stipulated in the Geneva
Convention of 1951 have not been expanded normatively and that human rights conventions guaranteeing fundamental
rights and freedoms do not specifically establish a distinct protection status has led to the creation of complementary/
subsidiary protection statuses. These are particularly relevant for individuals who fall outside the formal definition of a
refugee yet still face gender-based persecution. This study focuses on the protection statuses provided under international
law and Turkish law in cases of gender-based persecution. It specifically evaluates the 1951 Geneva Convention, the 1967
Protocol Relating to the Status of Refugees, UNHCR practises guiding the implementation of these instruments, and the
European Union Qualification Directive (2011/95/EU), which includes complementary protection. These legal frameworks
are assessed in the context of Turkish legislation, providing a comprehensive overview of the protection regimes in place.
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Introduction

The 1951 Geneva Convention Relating to the Status of Refugees', which contains
concrete provisions for persons in need of international protection, defines the concept
of refugee and sets the basic standards for obtaining this status, is a universal regulation
that has pioneered many regional regulations in this regard?. In this respect, the
Convention constitutes the binding fundamental source of the international protection
regime shaped within the framework of international law? . This characteristic makes
the Convention the first source to be applied against gender-based persecution;
refugee status continues to be the main instrument offering international protection
to the individual against gender-based persecution. However, since refugee status,
which provides international protection to individuals, ultimately constitutes a part
of human rights law, it must be a dynamic concept in parallel with the evolving
structure of this field*. Despite the de facto expansion of the institutional field of the
United Nations High Commissioner for Refugees (UNHCR)® by the United Nations
General Assembly resolution®, the fact that the definition of refugee status in the
Geneva Convention of 1951 remains unchanged, except for the removal of historical
and geographical limitations, has created a gap between the de facto responsibilities
of UNHCR and the international obligations of the state’. Although the protection
offered by human rights treaties fills this gap to some extent, ultimately the treaties do
not recognise a special status for these persons®. This situation, in a way, creates the
need for the establishment of a new status for those who fall outside the definition of

1 Convention Relating to the Status of Refugees,(adopted 28 July 1951, entered into force 22 April 1954) 189 United
Nations Treaty Series (UNTS) 137 Turkey signed the Convention on 24 August 1951. The Convention entered into force
internationally for Turkey on 30 March 1962. Turkey became a party to the Convention with a declaration stating that it
understood the first article of the Convention defining “refugee” as “events occurring in Europe before 1 January 1951”. In
its declaration, it stated that it would recognise refugee status only to persons seeking asylum as a result of events occurring
in Europe. The Convention will be abbreviated as “Geneva Convention of 1951 in this study.

2 Ahmet Hamdi Topal, Miilteci Hukuku ve Silahli Catisma Kaynakli Siginmacilar (On iki Levha 2019) 40.
3 Topal (n2)67.

4 The explicit reference to the 1948 Universal Declaration of Human Rights in the preamble of the Convention is recognised
as an indication of the intention to develop the definition of refugee in conjunction with human rights principles and the
need for human rights law to be a tool in the interpretation and application of the Convention. Elihu Lauterpacht/ Daniel
Bethlehem, ‘The scope and content of the principle of non-refoulement: Opinion’, Refugee Protection in International
Law - UNHCR s Global Consultations on International Protection, Erika Feller, Volker Tiirk, Frances Nicholson (Eds.)
(Cambridge University Press 2003) 113, para 75.

5 UNHCR is defined as a non-political international organisation mandated by the United Nations to monitor the
implementation of the Geneva Convention of 1951, to provide protection to refugees and to find solutions to their problems.
UNHCR’s mandate, duties and organisational structure are set out in the UNHCR Statute adopted by the United Nations
General Assembly in 1950. See General Assembly-Fifth Session, 428 (V) Statute of the Office of the United Nations High
Commissioner for Refugees < https://documents.un.org/doc/resolution/gen/nr0/060/26/pdf/nr006026.pdf?token=053tx A
KpuQm4pbEVwv&fe=true> 23 February 2024.

6 UNGA, A/RES/1167(XII) of 26 November 1957 (Chinese refugees in Hong Kong); A/RES/1388(XIV) of 20 November
1959 (Report of the United Nations High Commissioner for Refugees); A/RES/1499(XV) of 5 December 1960 (Report
of the United Nations High Commissioner for Refugees); A/RES/1673(XVI) of 18 December 1961 (Report of the United
Nations High Commissioner for Refugees) <https:/research.un.org/en/docs/ga/quick/regular/79> 12 September 2024.

7 Guy S. Goodwin-Gill, ‘The Language of Protection’ (1989) 6(1) Int’l J. Refugee 6, 12; Jane McAdam, Complementary
Protection in International Refugee Law (Oxford University Press, 2007) 41.

8  The granting of international protection status to persons is carried out through special national regulations. This weakens
the triggering of the State’s obligations in this area and significantly affects the scope of the rights and freedoms recognised
for such persons. McAdam (n 7) 12.
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refugee provided by the Geneva Convention of 1951. When the preparatory work of
the Convention is analysed, it is seen that the parties to the Convention also pointed
out that such a necessity may arise in time. The fact that many of the draft texts
submitted during the preparatory work include a provision that refugee status may be
expanded in line with the recommendations of the United Nations General Assembly®,
is an indication of the intention of the parties to the Convention to offer a substitute
protection to persons who are excluded from refugee status under the provision of the
Convention and their acceptance that the criteria for granting international protection
status may change in line with certain requirements that emerge over time'® . However,
the fact that these draft texts did not become the provisions of the Convention and the
criteria stipulated in the Geneva Convention of 1951 were not expanded on a normative
basis paved the way for the creation of complementary protection statuses -related to
refugee status- on the basis of the elements stipulated by this status. In this framework,
‘complementary protection’ refers to the protection provided to a person on the basis
of a legal obligation different from the Convention, rather than expressing a legal
link or relationship with the Geneva Convention of 1951'". Although complementary
protection statuses refer to the Geneva Convention of 1951, they largely emerge on
the basis of the national legal regulations of states and play an important role in the
protection offered to individuals against gender-based persecution.

The study mainly focuses on the protection statuses provided to individuals against
gender-based persecution in international law and Turkish law. For this reason, human
rights conventions on gender-based persecution and discrimination are excluded from
the scope of the study. In the study, the statuses provided to the individual against
gender-based persecution are analysed under the Geneva Convention of 1951, as
it has a universal character, determines the basic criteria of the currently accepted
“refugee” status, and is the source of regional regulations to a great extent, The
1967 Protocol Relating to the Status of Refugees'? , UNHCR practices as they guide
the implementation of the Convention and the Protocol, and the European Union

9  UN Economic and Social Council, ‘Provisional Draft of Parts of the Definition Article of the Preliminary Draft Convention
Relating to the Status of Refugees, Prepared by the Working Group on this Article, (E/AC.32/L.6) (23 January 1950) <https://
www.refworld.org/legal/leghist/ahcrsp/1950/en/42439>; ‘Corrigendum to the Proposal for a Draft Convention Submitted by
France, (E/AC.32/L.3/Corr.1) (18 January 1950) <https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-
related-problems-corrigendum-proposal-draft>; Ad Hoc Committee on Statelessness and Related Problems, United States
of America: Addendum to (E/AC.32/L.4) (19 January 1950); Ad Hoc Committee on Statelessness and Related Problems,
Decisions of the Committee on Statelessness and Related Problems Taken at the Meetings of 31 January 1950 (E/AC.32/L.20)
<https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-related-problems-decisions-committee-10>; Draft
Convention Relating to the Status of Refugees : decisions of the Working Group taken on 9 February 1950 (E/AC.32/L.32)
<https://digitallibrary.un.org/record/731059?v=pdf> 12 September 2024.

10 McAdam (n 7) 35-9.
11 McAdam (n 7) 2.
12 Protocol relating to the Status of Refugees, (adopted 31 January 1967, entered into force 4 October 1967) 606 UNTS 267.
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Qualification Directive (2011/95/EU)" as it includes complementary protection status,
are evaluated in terms of the protection regimes envisaged within the framework of
Turkish legislation. Within the framework of these regulations, the criteria foreseen in
obtaining refugee status, as far as it is associated with protection against gender-based
persecution, are included.

In this context, the first part of the study primarily focuses on the interpretation of the
first article of the Convention, which defines refugee, from the perspective of gender-
based/orientated persecution. The relationship between gender and membership of a
particular social group and gender-based/orientated violence and justified persecution
is analysed. Subsequently, the protection against gender-based persecution in the
European Union regulations is analysed.

International protection provided to individuals against gender-based persecution
proceeds through two aspects: recognition of status on an international basis and the
provision of rights within the framework of the recognised status. The study is limited
to the recognition of status. For this reason, the rights granted to the individual within
the framework of her/his status are included to the extent that they emphasise the
difference in the protection status provided. Accordingly, in the second part of the
study, the international protection statuses in the Law on Foreigners and International
Protection (LFIP) No. 6458!* are analysed in terms of the protection regimes envisaged
within the framework of Turkish legislation. The conditions, differences and basic
principles of the international protection statuses regulated under Articles 61, 62 and 63
of the LFIP are emphasised. After the general introduction of international protection
statuses, the types of protection that can be provided under Turkish law against
gender-based persecution are discussed. Especially in mass migration movements, it
is important how the applications of persons seeking asylum in Turkey due to gender-
based violence will be evaluated. In this context, a separate chapter is opened for
persons arriving since 28 April 2011 due to the events in the Syrian Arab Republic. In
the last section, persons who took refuge in Turkey due to the events in the Syrian Arab
Republic before 28 April 2011 and persons who took refuge in Turkey due to gender-
based persecution from other states are evaluated since they are outside the scope of
temporary Article 1 of the Temporary Protection Regulation. The assessments are made
in the light of the opinions in the doctrine and the practices in the world and in Turkey.

13 Directive 2011/95/EU of The European Parliament and of The Council of 13 December 2011 on standards for the qualification
of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or
for persons eligible for subsidiary protection, and for the content of the protection granted (Official Journal of the European
Union, L 337/9, 20.12.2011) <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095> 22 March
2024.

14 Date of Adoption: 04.04.2013, OG. 11.04.2013/28615. The Law will be abbreviated as “LFIP” in the text.
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I. Protection Recognised Under International Law Against
Gender-Based Persecution

Although the international community agreed on various international documents as
a result of the developments in the twentieth century triggering migration movements,
determining the status to be applied to displaced persons, and efforts to provide
international assistance and protection, systematic organisation at the institutional
level was established with the adoption of the Geneva Convention of 1951,

The Convention, which includes the definition of refugee and sets out the main
criteria for obtaining this status, also forms the basis of the protection regime offered to
the individual in the international arena. In fact, it is seen that the regional instruments
that provide for the recognition of refugee status and the regulations on other protection
statuses that have emerged in parallel with the development of human rights law are
shaped on the basis of the criteria stipulated by the Convention.

The international protection offered to refugees by the Convention is a substitute
protection provided to a foreigner by a country other than the country of origin and
comes into effect in cases where the person is deprived of the protection of the country
of origin'®. Therefore, in the refugee protection system, the responsibility for the
protection and assistance of refugees lies primarily with States. However, UNHCR
plays an important role within the framework of the Geneva Convention of 1951 and
the UNHCR Statute in facilitating and controlling the fulfilment by States of their
obligations under the Convention and the provision of adequate protection to refugees
under its jurisdiction'”. In this context, UNHCR has a complementary responsibility to
the responsibility of the State for the provision of international protection'® . The reports
and guidelines adopted by UNHCR constitute an important part of the protection
provided to the individual, both in terms of determining state practices regarding the
Convention and the Protocol and in terms of guiding these practices.

A. The Geneva Convention of 1951

The 1951 Geneva Convention recognises a universal definition of refugee in which
a well-founded fear of persecution arising from specific grounds is decisive for the
acquisition of refugee status. The Convention provides a general definition covering
persons who are outside their country of nationality or, if stateless, their country of
habitual residence and who, owing to well-founded fear of persecution for grounds of
race, religion, nationality, membership of a particular social group or political opinion,

15 For detailed information on the development of refugee law and organisation efforts in the twentieth century, see M. Tevfik
Odman, Tarihisel Gelisim Siirecinde Giincellestirilmis Miilteci Hukuku (Diinya’da ve Tiirkive de Ilticanin Gelisim Siireci)
(Yetkin Yayinlar1 2020) 33-81.

16 Neva Oviing Oztiirk, Miiltecinin Hukuki Statiisiiniin Belirlenmesi (Segkin Yayincilik 2015) 27.
17 Biilent Cigekli, Yabancilar ve Miilteci Hukuku (6th edn, Segkin 2016) 218.
18 Topal (n 2) 68.
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are unable or unwilling to return to their country'. The definition of refugee is based on
three main elements: a subjective fear of persecution, objectively determined grounds
and the inability to obtain legal protection in the country of origin®.

The Convention treats the concept of refugee narrowly by specifying individual
and group characteristics; it does not contain a separate provision for persons who
have been forced to flee their country due to armed conflicts, political and economic
unrest, natural disasters, and excludes these persons from refugee status, at least on
a normative basis?'.

It is observed that the documents and Conventions that can be considered as
regional regulations on refugee law do not deviate from the Geneva Convention of
1951 in terms of the grounds constituting the basis for persecution or do not expand
in terms of grounds; the grounds of race, religion, nationality, membership of a
particular social group, political opinion, which are accepted as the source of fear/
threat of persecution in the Geneva Convention of 1951, are adopted in the same way.
However, in the regional regulations -differently from the Geneva Convention of
1951- it is seen that situations that seriously disrupt public order such as occupation,
aggression, foreign domination, gross violations of human rights, natural disasters are
also listed as grounds for obtaining refugee status, taking into account the political

19 Article 1 of the Convention defines a refugee as “any person who, owing to a well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country
of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country, or who,
having no nationality and being outside his former country of residence as a result of such events, is unable or, owing to
such fear, is unwilling to return to it”.

20 Deborah Perluss and Joan F. Hartman, ‘Temporary Refuge: Emergence of a Customary Norm’ (1986) 26 Virginia J of Intl
L 551, 583.

21 Although refugee status in the Convention is based on three basic elements, it is seen that subjective criteria have an important
place in obtaining refugee status, since the existence of a justified fear of persecution is sought on the basis of the applicant
and it is foreseen to prove this. Topal (n 2) 44, 49.
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and military conjuncture within the geographical borders they target’>. According to
these regulations, in addition to the definition in the Geneva Convention of 1951,
anyone who has to flee their country for the grounds stated, regardless of whether
they have a well-founded fear of persecution or not, is included within the scope of
the definition of refugee; a personalised or discriminatory threat or risk of harm is
not sought within the scope of a well-founded fear of persecution®. In this respect,
regional arrangements envisage more comprehensive and objective criteria compared
to the Geneva Convention?, and differ from the 1951 Geneva Convention at least in
wording. This is because the situations listed in the regional regulations as occupation,
aggression, foreign domination, gross violations of human rights constitute situations
that can be evaluated under the heading of “persecution” within the scope of the
Geneva Convention of 1951%. Therefore, although these situations are not included in
the Convention on a normative basis, they constitute a part of the implementation of the
Convention within the framework of certain criteria. However, it should be noted that
even if the existence of persecution is assumed due to the aforementioned situations, in
order for a person to obtain refugee status within the framework of the Convention, it is

22 The 1969 Organisation of African Unity Convention on Certain Aspects of Refugee Problems in Africa is the first regional
instrument. The Convention includes a broader definition of refugee than the Geneva Convention of 1951 in the second
paragraph of its first article, which provides that the term refugee shall also apply to any person who, owing to external
aggression, occupation, foreign domination or serious disturbances of public order in all or part of his country of origin or
country of nationality, is compelled to leave his habitual place of residence in order to seek refuge elsewhere than in his
country of origin or country of nationality. (OAU Convention governing the specific aspects of refugee problems in Africa,
1001 UNTS 45. The Cartegena Declaration of 1984, which constitutes another regional arrangement, includes the definition
of refugee in the Geneva Convention of 1951, but adopts a broader definition of refugee. In addition to those who meet
the requirements of the Convention, the Declaration also recognises persons who have fled their countries because their
lives, safety or freedom are threatened by generalized violence, foreign aggression, internal conflicts, massive violations of
human rights or other situations seriously disturbing public order (Cartagena Declaration on Refugees, Colloquium on the
International Protection of Refugees in Central America, Mexico and Panama <https://www.oas.org/dil/1984_cartagena_
declaration_on_refugees.pdf> 11 October 2022). The 1994 Arab Convention Governing the Status of Refugees in Arab
Countries also adopts the definition of refugee in the Geneva Convention in its first article, but the second paragraph of
the same article also defines the grounds for obtaining refugee status as sustained aggression, occupation and foreign
domination, or natural disasters or grave events causing a major disruption of public order in the whole or any part of the
country (Arab Convention on Regulating Status of Refugees in the Arab Countries Adopted by the League of Arab States,
1994, <https://www.refworld.org/legal/resolution/las/1994/en/79419> 21 February 2024). However, the Convention has
not yet entered into force as it has not been ratified by any State. The 1977 Council of Europe Declaration on Asylum to
the State stipulates that asylum should be granted to persons seeking asylum on humanitarian reasons in addition to persons
who are under pressure or persecution on account of race, religion, nationality, membership of a particular social group
or political opinion, which is the basis of the Geneva Convention of 1951. See Council Europe: Committee of Ministers,
Declaration on Territorial Asylum (Adopted by the Committee of Ministers on 18 November 1977, at the 278th meeting
of the Ministers” Deputies), Art. 2 <https://www.refworld.org/legal/resolution/coeministers/1977/en/27158> 22 February
2024.

23 Topal (n2) 49.

24 However, these regulations do not have a wide impact on state practice and the development of international standards
because they are regional in nature and a significant number of them are non-binding and therefore have a weak sanctioning
power. Topal (n 2) 46.

25 Pursuant to these regulations, the provisions of the Convention may be applied if indiscriminate acts of violence arising out
of armed conflict cause a person to be persecuted on account of race, religion, political opinion, nationality or membership
of a particular group (UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on
International Protection Under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees, (HCR/1P/4/
ENG/REV.4), 2019, para 164). In the case of armed conflicts, it is generally observed that individuals are persecuted on
the basis of their ethnic origin and political opinions. UNHCR, Providing International Protection Including Through
Complementary Forms of Protection, EC/55/SC/CRP.16, 2 June 2005, para 8 <https://www.refworld.org/docid/47fdfb49d.
html> 7 August 2024. For a detailed analysis of the relationship between armed conflict and persecution and the applicability
of the 1951 Geneva Convention, see Topal (n 2) 220- 242.

383



Public and Private International Law Bulletin

required that he/she has a well-founded fear of persecution on account of his/her race,
religion, nationality, membership of a particular social group or political opinion. This
requires the existence of a personalised assessment, supported by concrete, objective
data, specific to the applicant®.

1. Gender and Membership of a Particular Social Group

The strongest element that feeds the requirement of personal assessment in obtaining
refugee status is the requirement that the well-founded fear of persecution must be
based on race, religion, nationality, membership of a particular social group or political
opinion®’. As per the provision of the Convention, the sources of fear of persecution
are limited to these grounds; “gender”, which constitutes one of the largest groups
in the face of such persecution, is not counted among the grounds that may give rise
to fear of persecution. However, although it is not mentioned in the provision of the
Convention, it is widely accepted that sex has a determining effect on the form and
causes of the treatment constituting persecution, and in this context, it is envisaged
that the correct interpretation of the article will not exclude the concept of gender?.

Gender-based persecution is generally considered within the context of membership
of a particular social group®-°. Tt is recognised that the concept of membership of a
particular social group, which is not defined in the text of the Convention, should be
interpreted dynamically but in a way that does not neutralise other grounds, taking into
account the different and changing nature of groups in various societies and evolving
human rights rules’!.

In the doctrine, two approaches, namely “protected characteristics (sometimes
referred to as an “immutability” approach)” and “social perception”, are adopted in
terms of the definition of the concept. An immutable characteristic may be innate or

26 A personal assessment in the applicant’s case satisfies the requirement for the acquisition of refugee status that the applicant
must be in fear of persecution and oppression and that a link must be established between the possibility of persecution and
the Convention grounds for persecution.

27 The text of the Convention does not provide any explanation on the scope and nature of these concepts. It is for the competent
authority responsible for examining the application to establish the cause or causes of the fear of persecution in the concrete
case and to determine whether they meet the definition in the Geneva Convention of 1951. Topal (n 2) 89.

28 UNHCR, Guidelines on International Protection: Gender-Related Persecution within The Context of Article 1A(2) of The
1951 Convention and/or its 1967 Protocol Relating to The Status of Refugees (HCR/GIP/02/01) 7 May 2002, para 6 <https://
www.unhcr.org/media/guidelines-international-protection-no- 1-gender-related-persecution-within-context-article-1a> 3
August 2024.

29 The concept of membership of a social group was added to the grounds for persecution listed in the relevant article of the
Convention upon the proposal of the Swedish delegation in the final stages of the preparatory work. General Assembly,
Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, (A/CONF.2/SR.35) 3 December 1951,
20-2 <https://digitallibrary.un.org/record/696484?In=en&v=pdf> 14 June 2024.

30 UNHCR, Guidelines on the Protection of Refugee Women (1991), para 54 <https://www.unhcr.org/media/guidelines-
protection-refugee-women> 12 August 2024.

31 UNHCR, Guidelines on International Protection No. 2: “Membership of a particular social group” within the context of
Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, 7 May 2002 (HCR/
GIP/02/02), para 2-3 <https://www.unhcr.org/media/guidelines-international-protection-no-2-membership-particular-social-
group-within-context> 22 February 2024.
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unalterable for other reasons or not to be compelled to forego them due to their close
relationship with human dignity®. In this context, it is accepted that these qualities
may be acquired from birth, such as sex, ethnic origin, or may arise from other reasons
such as occupation or previously acquired status®.

The social perception approach, on the other hand, makes a definition based on
the perception of segments of society outside the group towards the group; it defines
a particular social group as a community of people with common characteristics
that bring group members together and generally distinguish them from other
communities*. At this point, the behaviour of other social groups and especially the
treatment of state authorities are decisive.

These approaches also shape state practices®. One of the most basic examples of the
implementation of approaches within the framework of legal regulations of states is the
European Union Qualification Directive. According to the Directive, membership of a
particular social group is expressed through three basic elements: characteristics that
are innate and cannot be changed, characteristics that the person voluntarily acquired
in the past but cannot change, and the perceptions of others*. The Directive adopts
both the “protected characteristics” and the “social perception” approach and requires
elements of both approaches for the existence of a social group®’.

UNHCR reconciles the two approaches and defines a particular social group as a
group of persons who share certain common characteristics -generally innate, immutable
or fundamental to identity, conscience or the exercise of human rights- or who are
perceived by society as a group, except for the risk of persecution®®. Similar to the
Qualification Directive, UNHCR includes both approaches, but unlike the Directive, it
does not require the coexistence of elements constituting both approaches; it considers
the existence of one of them sufficient for the identification of a social group®.

32 UNHCR, Guidelines on International Protection No. 2, para 6.
33 UNHCR, Guidelines on International Protection No. 2, para 6.
34 UNHCR, Guidelines on International Protection No. 2, para 7.

35 Ttis possible to say that the protected characteristics approach is adopted by Canada and the United States of America, while
the social perception approach is adopted by Australia. For a detailed analysis of the court decisions indicating the relevant
state practices, see Oztiirk (n 16) 276-8; Ogiin Ersan Aydinli, Miilteci Statiisiiniin Belirli Bir Sosyal Gruba Mensubiyet
Nedeniyle Taninmas: (Yetkin Yaymcilik 2018), 44-60.

36 The Directive states that the community shall be recognised under the heading of membership of a particular social group
if the members of the group share an innate characteristic or an unalterable common history or a characteristic or belief
which they cannot be forced to renounce because it is fundamental to their identity and conscience, and if the group has
a distinct identity in the country concerned because they are perceived differently by the society surrounding them. See
European Union Qualification Directive, Art. 10/1- (d).

37 In the definition given in the European Union Qualification Directive, it is foreseen that the approach called “mixed
cumulative” is adopted in the Directive, since the elements related to both “protected characteristics” and “social
perception” approach are sought. For detailed information on this approach, see Oztiirk (n 16) 280-1.

38 UNHCR, Guidelines on International Protection No. 2, para 11.

39 The so-called “mixed alternative” approach is considered to offer a more favourable perspective than other approaches in
terms of ensuring uniformity between the subject matter and purpose of the 1951 Geneva Convention and state practice.
Oztiirk (n 16) 279-280.
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In line with the definitions of the concept of membership of a particular social
group adopted within the framework of the aforementioned approaches, it can be
said that what is important for a community to be considered under this heading is the
distinctive characteristics that the members of the community have due to common
immutable characteristics, and these characteristics -since the Geneva Convention of
1951 does not contain any limiting provisions- are not of a restricted nature*’ . For this
reason, the concept is interpreted in the light of the subject matter of the Convention
and the purpose of preventing discrimination, in a manner that is open to changes and
diversity in societies and in parallel with the development of human rights norms*'.
The flexibility inherent in the concept in terms of its content leads to the conclusion
that applications against gender-based persecution, which are not listed among the
grounds that may give rise to the fear of persecution in the Geneva Convention of
1951, are considered under this heading. Gender, which is innate, immutable and/or
cannot be compelled to change due to its close relationship with human dignity, should
be considered within the scope of membership of a social group*.

The Executive Committee of the UNHCR has also confirmed this acceptance in
its various resolutions by recognizing gender-based persecution applications under
a particular social group. In its Conclusions No. 39, the Executive Committee states
that the term “particular social group” can be interpreted to include ill-treatment
and inhuman treatment of women in violation of social norms/traditions prevailing
in society®. Accordingly, women who are subjected to disproportionately harsh
punishments, including the death penalty, or whose rights are violated in other ways,
for various reasons based on gender, constitute a particular social group*.

The European Union Qualification Directive also recognises that a particular
social group may be based on a common characteristic of sexual orientation®. The
Directive emphasises that, depending on the circumstances in the country of origin,

40 Oztiirk (n 16) 283-4.
41 Aydml (n 35) 67.

42 Anders B. Johnsson, ‘International Protection of Women Refugees A Summary of Principal Problems and Issues’ (1989)
1(2) International Journal Refugee Law 221, 224-225. At this point, it should be noted that gender constitutes a social
group, but that this does not directly correspond to the concept of “membership of a particular social group” in the context
of the Convention; gender is considered within the framework of a particular social group to the extent that it is or can be
associated with acts constituting persecution.

43 Conclusions Adopted By The Executive Committee on the International Protection of Refugees, Executive Committee
Conclusion No. 39 (XXXVI) Refugee Women and International Protection, 1985, para (k) <https://www.unhcr.org/sites/
default/files/legacy-pdf/578371524.pdf> 24 February 2024. In many of its ongoing resolutions, the Committee draws
attention to the problems of women refugees and envisages the development of policies in line with human rights treaties,
in particular the United Nations Convention on the Elimination of All Forms of Discrimination against Women, to address
the special needs of women refugees, ensure their physical security and protect women refugees. See No. 54 (XXXIX)
Refugee Women (1988); No. 60 (XL) Refugee Women (1989); No. 64 (XLI) Refugee Women and International Protection
(1990).

44 1t is pointed out that such punitive practices may constitute persecution. UNHCR, Guidelines on International Protection
(HCR/GIP/02/01), para 12.

45 European Union Qualification Directive, Art. 10/1-d.
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gender-related aspects, including gender identity*, will be taken into account for the
purpose of establishing membership of a particular social group or identifying the
characteristics of such a group.

It is observed that applications against gender-based persecution are mainly made by
women and girls. However, the fact that the applications are predominantly made by
women or girls does not result in any limitation; those who are subjected to persecution
due to their sexual orientation are also considered under this heading*’. The fear of
gender-based persecution may arise from the use of sexual violence such as rape,
female genital mutilation, domestic violence, trafficking in human beings as a means
of persecution, as well as discrimination due to different sexual orientations such as
homosexuality, transsexuality, transvestism*.

Moreover, it should be noted that although the general tendency is to consider
gender-based persecution within the context of membership of a particular social
group, acts of violence constituting such persecution should not be confined to this
ground®. Each of the 1951 Geneva Convention’s grounds must be interpreted in a way
that takes into account gender-based persecution. For example, parents who oppose
female genital mutilation for their daughters may be considered under the ground of
political opinion. Similarly, where it is recognised as a religious practice, a woman
or girl may have a well-founded fear of persecution on religious grounds if she or
her children do not act in accordance with the religious interpretation by refusing to
undergo FGM?*. In such a situation, persons subjected to gender-based persecution
may be considered within a multiple and cross-cutting protection framework based
on the grounds listed in the Convention.

2. Gender-Based/Orientated Violence and Justified Persecution

In UNHCR practice, gender-based/orientated violence is used as an umbrella term for
any harmful act committed against a person’s will and based on gender inequality and

46  Gender/gender identity refers to the relationship between men and women based on socially or culturally constructed and
defined identities, status, roles and responsibilities attributed to one sex. As such, it is not innate; it is constructed by social
and cultural norms and is not static (UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 3).
Based on this definition, it is emphasised that it is not only sex that leads to the emergence of the social group in question,
but also gender, defined as the way the sexes are perceived in society, constitutes the main factor in the formation of the
particular social group in question (Aydinli (n 35) 76).

47 UNHCR, Guidelines on International Protection No. 2, paras 1, 6; UNHCR, Guidelines on International Protection (HCR/
GIP/02/01) 7 May 2002, para 30. The common characteristic of persons persecuted on the grounds of their sexual orientation
is that they do not have the predominant sexual orientation (heterosexuality) or gender identity (those whose biological sex
and gender identity are the same) (Aydinli (n 35) 92).

48 The trafficking of women or children for the purposes of prostitution or sexual exploitation is recognized as a form of
gender-based violence, and the danger of being trafficked for these purposes constitutes a basis for the person concerned to
claim asylum. As a form of persecution based on sexual violence, women and children who are subjected to trafficking for
forced prostitution or sexual exploitation have been granted refugee status. UNHCR, Guidelines on International Protection
(HCR/GIP/02/01) 7 May 2002, para 9, 16-8.

49 UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, paras 24-7, 32-4.

50 Elise Petitpas/Johanna Nelles, ‘The Istanbul Convention: New Treaty, New Tool Forced’ (2015) (49) Migration Review 83, 84.
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socially attributed differences between men and women. It includes acts that cause physical,
sexual or mental harm or suffering, threats of such acts, coercion and other deprivations of
liberty®'. In this respect, gender-based violence is exemplified as rape, sexual assault, sexual
abuse, physical assault, forced marriage, honour killings, forced abortion, sterilisation,
sexual abuse of children, child marriage, female genital mutilation, domestic violence and
sexual exploitation, sexual slavery, including for the purpose of domestic slavery, human
trafficking, and is also considered to include psychological or emotional abuse™.

The question to be asked at this point is when does gender-based violence qualify as
persecution? This is because persecution constitutes the most important part of the well-
founded fear of persecution® foreseen in the Convention for the acquisition of refugee
status. The concept of persecution is not defined in the Convention, but the provisions
of the Convention are again referred to when assessing the scope of the concept. In
particular, Article 33, which includes the principle of non-refoulement, constitutes an
important reference in determining the content of the concept. The article recognises
that threats to life and liberty or gross violations of human rights on the grounds of race,
religion, nationality, membership of a particular social group or political opinion may
constitute persecution®. It is not necessary that the threats and/or violations in question
be directly aimed at the individual; it is accepted that the general state of insecurity in
the country can also be considered within the scope of persecution®.

The criteria by which gender-based violence to which a person is subjected will be
considered as persecution are shaped by state practices in line with the elements of
the definition accepted under the Convention. The predominant practice is that, within
the framework of a human rights-based approach, the harm must reach a certain level
of seriousness in order for it to turn into persecution®. In this regard, it is necessary

51 These acts can be perpetrated by known or unknown perpetrators in the public or private sphere. Gender-based violence appears to
disproportionately affect women and girls in particular. UNHCR, Resettlement Handbook, 3.4 Women and Girls at Risk <https://
www.unhcr.org/resettlement-handbook/3-resettlement-submission-categories/3-4-women-and-girls-at-risk/> 1 March 2024.

52 Inaddition, it is envisaged that legal regulations that are incompatible with human rights, largely originating from traditional
and cultural norms, can be considered as persecution as long as they cause fear of persecution. It is also noted that the
existence of certain groups/attributes within the concrete case increases the risk of being subjected to such forms of violence.
UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, paras 9-10, 12-3, 18.

53 A well-founded fear of persecution is defined as the applicant’s reasonable apprehension that, if he or she were to remain
in or return to his or her country of origin, his or her life would become intolerable for the reasons set out in the refugee
definition (UNHCR, Handbook, para 42). Fear ultimately corresponds to a personal, subjective concept. For this reason, in
order to give the requirement an objective character, it is envisaged that the fear of persecution should be justified and that
information originating from the country of origin should be assessed independently of the applicant.

54 UNHCR, Handbook, para 51.

55 However, persecution does not necessarily have to be committed by state authorities or persons whose acts or omissions
are attributable to the state; if acts of persecution are committed by non-state actors, persecution may also be committed
if the authorities deliberately condone such acts, refuse to provide effective protection to persecuted persons or if the state
lacks the power to do so. UNHCR, Handbook, para 65.

56 It is observed that women constitute the dominant target in gender-based violence. Various human rights instruments,
including the Universal Declaration of Human Rights of 1948, the Convention on the Elimination of All Forms of
Discrimination against Women of 1979 and the Convention on the Rights of the Child of 1989, are taken as a guide in the
assessment of violence against women as persecution. Ninette Kelley, ‘The Convention Refugee Definition and Gender-
Based Persecution: A Decade’s Progress’ (2001) 13(4) International Journal of Refugee Law 559, 562.
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to mention the European Union Qualification Directive, as it constitutes one of the
most important representatives of the practice shaped in the context of the Geneva
Convention of 1951%". In the Directive, with reference to the European Convention
on Human Rights®®, the existence of serious harm and continuity is sought in order
to determine the existence of persecution. Subparagraph ‘a’ of the first paragraph
of Article 9 of the Directive states that acts that seriously violation human rights, in
particular those rights listed as ‘non-derogable rights’ by the Convention due to their
nature and repetition, shall constitute persecution, including the measures applied, in
accordance with the characteristics of the concrete case® . Subparagraph ‘b’ of the
said paragraph refers to the cumulative assessment of existing practices/circumstances,
stating that the sum total of various measures/practices, including human rights
violations that are serious enough to affect an individual in a manner similar to those
set out in subparagraph ‘a’, will constitute an act of persecution. The wording in
subparagraph ‘b’ is explained with reference to violations of rights and freedoms that
are not included in the group of rights non-derogable under in time of emergency
regime provided for by the Convention; it is accepted that the acts/practices alleged
to constitute persecution, when considered as a whole, meet the level of seriousness
required if they impair human dignity/ undermine respect for human dignity®.

In paragraph 2 of Article 9, the Directive further regulates gender-based violence,
stating that physical or mental violence, including sexual violence; legal, administrative
measures or law enforcement and/or judicial measures that are discriminatory in nature
or applied in a discriminatory manner; disproportionate or discriminatory prosecution or
punishment; denial of judicial redress as a result of a disproportionate or discriminatory
punishment; or acts of a gender-based or child-oriented nature are/can be characterised
as persecution®'. Therefore, within the framework of these regulations, it can be said
that any act that occurs on the basis of gender-based discrimination, which seriously
damages human dignity and violates fundamental human rights continuously and
systematically, and which the state fails or is unable to fulfil its obligation to protect,

57 In the state practices of Canada, the United States of America and Australia, it is seen that the fact of serious harm is
questioned in the determination of persecution within the framework of the concrete case, and that the state of harm is
sought to fulfil the conditions of continuity and systematic risk. For an analysis of these state practices, see Oztiirk (n 16)
226-8.

58 Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No. 11 and No. 14,
European Treaty Series- No. 5, Council of Europa <https://www.echr.coe.int/Documents/Convention ENG.pdf> 14 June
2023. Turkey signed the Convention on 04.11.1950. The instrument of ratification was deposited with the Secretary General
of the Council of Europe on 18 May 1954 and the Convention entered into force for Turkey on that date.

59 The reference to the European Convention on Human Rights in the Qualification Directive indicates that the Directive
adopts a human rights-based approach and provides guidance on the level of seriousness required for an act/practice or
measure to be classified as an “act of persecution” within the meaning of the Geneva Convention of 1951.

60 In its emphasis on the protection of human dignity, the Court referred to the first article of the Charter of Fundamental
Rights of the European Union. CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 41
<https://curia.europa.eu/juris/document/document.jsf;jsessionid=82FAB62A67283FFFEE1 E2B3E71 C8FF8B?text=&doc
1d=290687&pagelndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=11334707> 5 Aralik 2024.

61  Although the provision in question basically aims to determine the scope of the concept of persecution, the emphasis on
gender-based discrimination is important in terms of preventing any debate in this direction in practice and limiting the
discretionary power of the administration in this direction.
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may give rise to persecution®. At this point, the generally accepted criterion is that
the protection offered by the state is not adequate and effective®.

In its judgment of 2024, the Court of Justice of the European Union concretised
the provisions of Article 9 of the Directive by commenting on the regime adopted in
Afghanistan, in a sense through the regime applied in Afghanistan, in its judgment of
2024 concerning the appeal lodged by two women of Afghan nationality who sought
international protection on the grounds that the regime/practice adopted in Afghanistan
against women constituted acts of persecution and who were denied refugee status
and granted subsidiary protection status by the Austrian authorities. In its decision,
the Court stated that forced marriage practices constitute a violation of Article 4 of the
European Convention on Human Rights in the context of the prohibition of slavery
and Article 3 of the prohibition of torture in the context of the lack of protection
against gender-based violence and domestic violence, and that these acts alone would
be classified as “acts of persecution” within the framework of subparagraph ‘a’ of
the first paragraph of the relevant Article of the Directive® . The Court found that
discriminatory measures not falling within the scope of subparagraph ‘a’ of the first
paragraph of Article 9, such as restricting women’s access to health care and education
and their participation in political life, professional or sporting activities, restricting
their freedom of movement or infringing their freedom to choose their own clothing,
affect women to such an extent that, taken as a whole, they reach the level of severity
required to constitute acts of persecution for the purposes of subparagraph ‘b’ of
the first paragraph®. This is because, in the Court’s view, the measures/practices in
question have a cumulative effect as manifestations of a social structure based on a
regime of discrimination and oppression, and are the result of deliberate, systematic
application, and clearly and persistently deprive Afghan women of fundamental
rights related to human dignity on account of their sex®. For this reason, the Court
emphasised that the measures in question violate human dignity and, in view of their
cumulative effect, are to be considered as “acts of persecution” within the meaning
of subparagraph ‘b’ of the first paragraph of the Article.

In addition, violence experienced by women, girls, lesbians, gays, bisexual and
transgender persons, sexual minorities and gender-non-conforming individuals or men
and boys because of their gender or socially determined roles and expectations, since it
is ultimately based on discrimination, it is considered to fulfil the purpose and intention

62 James C. Hathaway, The Law of Refugee Status (Butterworths 1991) 104-108. See also UNHCR, Guidelines on International
Protection (HCR/GIP/02/01) 7 May 2002, para 11.

63 Kelley (n 56) 565.

64 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 43.
65 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 44.
66 ibid.

67 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 46.
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element®® set out in the definition of torture® adopted by the United Nations Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’.
This acceptance within the framework of the definition of ‘torture’ undoubtedly creates
a triggering and reinforcing effect on designation and/or categorisation of acts of
gender-based violence as persecution under the Geneva Convention of 1951.

Whether discrimination on the basis of sex constitutes persecution in a pure form,
independent of any act, is another issue to be discussed in the context of gender-based
violence. The five grounds that should be linked to the risk of persecution in the
Convention ultimately reflect certain characteristics of the individual. Although the
Convention is largely based on historical experience in determining these grounds’!,
the fact that the grounds for persecution are based on the specific characteristics of
asylum seekers and the result obtained ultimately constitutes part of the prohibition
of discrimination or the need to prevent discrimination”. Furthermore, the definition
of acts of gender-based violence as persecution under the Convention constitutes an
important part of the requirement of equal protection under the Convention”. This
is because the fear created by the act constituting persecution may ultimately result
in the denial of equal protection to certain gender groups, as it may differ and/or
intensify due to the gender of the person. However, of course, not all discrimination
is persecution’. Therefore, although gender-based discrimination does not directly
constitute persecution in the context of the Convention, it may constitute a part of
persecution within the framework of the concrete case’”. It should also be noted that
since the Convention adopts an outcome-oriented approach by requiring the existence
of a fear of persecution, the perpetrator of the act constituting persecution is not
necessarily required to act with a discriminatory motive based on the grounds listed in

68 The elements of purpose, intent, state intervention (involvement), severe pain or suffering, whether physical or mental, are
recognised essential elements in meeting the threshold for torture. See UNHCR, Promotion and Protection of All Human
Rights, Civil, Political, Economic, Social and Cultural Rights, Including the Right to Development (A/HRC/7/3) para 27,
30.

69 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1465 UNTS 85.

70 UNHCR, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/
HRC/31/57), 5 January 2016, para 7-8 <https://digitallibrary.un.org/record/831491?In=en&v=pdf> 14 August 2024.

71 Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons: Summary Record of the Third Meeting,
UN Documents (A/CONF.2/SR.3), 14.

72 Inits General Recommendation No. 19, the Committee on the Elimination of Discrimination against Women states that
the definition of discrimination in the first article of the Convention on the Elimination of All Forms of Discrimination
against Women includes violence directed against women because they are women or violence that disproportionately
affects women. CEDAW General Recommendation No. 19: Violence against Women, Adopted at the Eleventh Session of
the Committee on the Elimination of Discrimination against Women, in 1992 (Contained in Document A/47/38), para 6
<https://digitallibrary.un.org/record/148001?In=en&v=pdf> 15 August 2024.

73 Kelley (n 56) 561-2.
74 UNHCR, Handbook, para 54.

75 Itisrecognised that a discriminatory State policy and/or practice of denying protection to certain groups, for example, may
constitute persecution if it results in serious harm. UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7
May 2002, para 15.
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the Convention’ . The fact that the act of violence in question turns into persecution
and that the person is in fear due to the grounds listed in the Convention is considered
sufficient to obtain refugee status.

It should also be noted that it is recognised that the requirement to assess applications
for international protection status on an individual basis should be tailored to the
specific circumstances and particularities of the situation, particularly in cases of
gender-based violence”’. In the context of gender-based persecution, it is envisaged
that this discretion will be exercised on the basis of the legal order and practices in
the country of origin, including the status before the law, political rights, social and
economic rights, cultural and social traditions of the country and the consequences
of non-compliance, the prevalence of harmful traditional practices, the frequency
and forms of violence reported against such persons, the protection offered, the penal
system applicable to perpetrators of violence, and the risks the person may face upon
return to the country of origin’. If, as a result of such an assessment, it is determined
that individuals will be subjected to acts of persecution in the country of origin solely
because of their gender, it is accepted that it is not necessary to establish that the
applicant for protection in the concrete case is at actual and specific risk of being
subjected to acts of persecution in the country of origin™.

In the face of the possibility that acts of gender-based violence characterised as
persecution may be based on personal reasons, it is not always possible to prove the
link between persecution and the reasons for persecution. In this regard, it is accepted
that the protection weakness of the state of origin -although it cannot be said that it has
reached a uniform acceptance and has become a state practice- is a criterion that can
be taken as a basis for establishing the causal link®. The Executive Committee of the
UNHCR, in its Conclusion No. 73, emphasises that those who have been subjected to
rape and other forms of sexual violence should be recognised as refugees if the state
condones, refuses to provide protection or is unable to provide protection, in other

76 1In practice, in the determination of refugee status, there are state practices that rely on the assessment of the motive of the
perpetrator of the persecution in determining the link between the reasons listed in the Convention and persecution or fear of
persecution. However, in line with the provisions of the Convention and UNHCR decisions, the motive of the perpetrator of
the act is not recognised as a mandatory element in establishing this link. For detailed analyses and criticisms on the subject,
see Oztiirk (n 16) 253-5. The Qualification Directive stipulates that there must be a link between the causes of persecution
and the act or failure to protect that constitutes persecution. See Art. 9/3 of the European Union Qualification Directive.

77 CIEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 54.
78 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 53.

79 In its judgment of 2024, the Court stated that in the framework of the legal regime adopted by the Taliban and the current
practices/measures taken within this framework, which have been verified by various international mechanisms, there is a
presumption in favour of the recognition of refugee status for women nationals of Afghanistan. CJEU, (Third Chamber) 4
October 2024, In Joined Cases C608/22 and C609/22, paras 56-7.

80 Karen Musalo, ‘Revisiting Social Group and Nexus in Gender Asylum Claims: A Unifying Rationale for Evolving
Jurisprudence’ (2003) 52 DePaul L. Rev. 777, 787-804, 806.
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words, if the state of origin fails to protect them?®!. The oppression and persecution of
abused women, especially during periods of armed conflict, and the state’s failure or
refusal to provide them with adequate protection constitute one of the most obvious
examples of the State of origin’s failure to protect® .

In the face of the possibility that acts of gender-based violence characterised as
persecution may be based on personal reasons, an important example that makes it
difficult to establish a link between the danger of oppression and persecution and
the causes of persecution in the Convention is the existence of domestic violence®.
At this point, it is also necessary to mention the Council of Europe Convention on
Preventing and Combating Violence against Women and Domestic Violence (Istanbul
Convention)?* in terms of strengthening the protection provided to the individual
against gender-based persecution®. The Convention is important in that it addresses
gender-based persecution with reference to the provisions of the Geneva Convention
of 1951 and, in a sense, gives normative quality to the refugee definition of the
Convention, which has been expanded with the implementation of the Convention.

Article 60 of the Istanbul Convention states that States Parties are under an
obligation to take the necessary legislative or other measures to ensure that gender-

81 Conclusions Adopted By The Executive Committee on the International Protection of Refugees, Executive Committee
Conclusion No. 73 (XLIV) Refugee Protection and Sexual Violence (1993), para (j). In 2002 and 2003, UNHCR issued
guidelines containing detailed provisions on the protection of women refugees in line with the expansion of the protection
area of the 1951 Geneva Convention and the need to ensure that refugees enjoy the rights and protections of the Convention
to the fullest extent possible. Although these guidelines are not binding, they are important as they guide state practices. See
UNHCR, Guidelines on International Protection (HCR/GIP/02/01); UNHCR, Sexual and Gender-Based Violence Against
Refugees, Returnees and Internally Displaced Persons, May 2003 <https://www.unhcr.org/media/sexual-and-gender-based-
violence-against-refugees-returnees-and-internally-displaced-persons> 3 August 2024.

82 If the acts in question occur during armed conflicts, an assessment can of course be made in the context of other reasons
in terms of women who are persecuted due to sexual violence. However, it should be noted that the assessment of women
within the context of the State of origin’s protection weakness within the context of membership to a certain social group
will strengthen the protection granted to these persons and will ensure that these persons who are subjected to persecution
will be taken under international protection in the event of a mismatch for any other reason.

83 For an assessment that domestic violence is recognised as persecution on the basis of membership of a particular social
group, see Kelley (n 56) 565.

84  Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (Council of
Europe Treaty Series- No. 210) 3010 UNTS 107. Turkey signed the Convention on 11 May 2011. The Convention entered
into force internationally for Turkey on 1 August 2014. Resolution on the Termination of the Council of Europe Convention
on Preventing and Combating Violence against Women and Domestic Violence in Respect of the Republic of Turkey was
published in the Official Gazette No. 31429 dated 20 March 2021; Resolution No: 3718); and in the Official Gazette dated
30 April 2021 and numbered 31470, the Resolution on the Determination of the Expiry Date for the Republic of Turkey as
1 July 2021 of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic
Violence, which was terminated for the Republic of Turkey by the Presidential Decree dated 19 March 2021 and numbered
3718 (Resolution No: 3928) was published. The Convention will be abbreviated as “Istanbul Convention” in this study.

85 Inaddition, in the initial provisions of the European Union Qualification Directive, it is stated that international obligations
based on human rights instruments and practices in Member States will be taken as a guide in determining common criteria
for ‘subsidiary protection’ status (European Union Qualification Directive, Initial Provisions para 34). This provision in the
initial provisions of the Directive also raises the importance of the Istanbul Convention, which contains a special regulation
on the subject, in the interpretation of the provisions of the Directive. The Court of Justice of the European Union (CJEU)
has also considered the Geneva Convention of 1951 together with the provisions of the Istanbul Convention, the Convention
on the Elimination of All Forms of Discrimination against Women and the European Union Qualification Directive when
assessing acts of persecution and the process of granting status. See CJEU, (Third Chamber) 4 October 2024, In Joined
Cases C608/22 and C609/22, para 32-7.
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based violence against women®® is recognised as persecution within the meaning of
Article 1A(2) of the Geneva Convention of 1951 and as a serious form of harm for the
purposes of complementary/ subsidiary protection. The second paragraph of the same
article stipulates that all grounds defined in the Convention shall be interpreted in a
gender-sensitive manner and that applicants shall be granted refugee status through
the relevant legal instruments in force if there is a risk of persecution on any one or
more of these grounds. The following paragraph of the Article states that legislative
or other measures should be taken to establish gender-sensitive asylum procedures in
support of the obligations set out in the preceding paragraphs.

The definition of gender-based violence as persecution in the first paragraph of the
article®” indirectly weakens the link between persecution and the causes of persecution
as stipulated in the Geneva Convention of 1951%. This is because acts of gender-based
violence, which are considered to constitute persecution, inherently target persons who
are members of a particular social group.

In this respect, while recognising that gender constitutes a specific social
group, the Istanbul Convention implicitly extends the protection offered by the
Geneva Convention of 1951; calls for gender-sensitivity in refugee determination
procedures; and obliges States Parties to take the necessary legislative and other
measures to ensure that gender-based violence against women is recognised
as a valid ground for seeking asylum®. The Convention imposes a number of
obligations on States Parties to facilitate access to the relevant asylum procedure
for persons at risk of gender-based/oriented persecution, to better guarantee their
protection, with particular attention to female genital mutilation®®. The Istanbul
Convention complements the protection provided by the Geneva Convention of
1951 by facilitating women’s access to international status in the face of gender-
based persecution.

B. European Union

Articles 18 and 19 of the Charter of Fundamental Rights of the European Union
0f 2000%', which became binding in the European Union legal system with the entry

86 The term “...gender-based violence” used in the English text of the Convention is translated as “toplumsal cinsiyete dayali
siddet "in the Turkish text published in the Official Gazette, and this translation has been used in the study as well.

87 Council of Europe, Protecting migrant women, refugee women and women asylum seekers from gender-based violence,
2019 <https://edoc.coe.int/en/violence-against-women/7862-protecting-migrant-women-refugee-women-and-women-
asylum-seekers-from-gender-based-violence-istanbul-convention.html> 14 June 2024.

88  This provision of the Istanbul Convention is interpreted to mean that women who have been/are likely to be subjected to
gender-based violence can be considered as a social group without being subjected to any test. Oztiirk (n 16) 286.

89 Petitpas/Nelles (n 50) 83.

90 For a detailed analysis, see Council of Europe and Amnesty International, The Council of Europe Convention on Preventing
and Combating Violence Against Women - A tool to end female genital mutilation, Strasbourg, 2014.

91 Charter of Fundamental Rights of the European Union (CFREU) (2012) OJ C326.
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into force of the Lisbon Treaty,” include the right to asylum and the principle of
non-refoulement with reference to the Geneva Convention of 1951 and the 1967
Protocol. The Treaty on the Functioning of the European Union aims at a common
migration policy for the effective channelling of refugee flows, fair treatment of
third-country nationals lawfully residing in Member States and prevention of illegal
migration and trafficking in human beings®. In this context, with the emphasis on
the principle of non-refoulement, it is envisaged that, within the framework of the
Geneva Convention of 1951 and the 1967 Protocol, third-country nationals in need
of international protection within the borders of the Union should be given the
necessary legal status®.

The most important pillar of the right to asylum recognised by the Charter of
Fundamental Rights of the European Union and the common migration policy intended
to be established by the Treaty is the so-called Qualification Directive, Directive
2011/95/EU*.

The Qualification Directive introduces common standards for refugees and other
persons in need of international protection. The Directive provides for refugee status in
line with the definition in the Geneva Convention of 1951 and - unlike other regional
regulations - does not expand the definition of refugee, but recognises subsidiary
protection status as complementary to the refugee protection provided for in the
Convention under certain conditions for persons in need of international protection
but who do not have the necessary qualifications for refugee status. The Directive
provides for subsidiary protection status for those who cannot obtain refugee status®®.
Accordingly, if a person who does not have the necessary qualifications to become
a refugee but is returned to his/her country of origin or, if he/she is stateless, to his/

92 Article 18 of the EU Charter of Fundamental Rights provides that “The right to asylum shall be guaranteed with due
respect for the rules of the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status
of refugees and in accordance with the Treaty on European Union and the Treaty on the Functioning of the European
Union.”; Article 19 states that *“ /. Collective expulsions are prohibited. 2. No one may be removed, expelled or extradited
to a State where there is a serious risk that he or she would be subjected to the death penalty, torture or other inhuman or
degrading treatment or punishment.”

93 TFEU, Art. 79.

94  The Treaty on The Functioning of The European Union (TFEU) (The Treaty on The Functioning of The European Union,
(Official Journal of the European Union, C 326/47, 26.10.2012)), Art. 78 <https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:12012E/TXT:en:PDF> 22 March 2024. It provides for a uniform refugee status applicable throughout the
European Union, a uniform subsidiary protection status without entitlement to asylum and a common temporary protection
status for displaced persons in cases of mass influx (Art. 78/2 TFEU).

95  The first regulation establishing a comprehensive protection regime under the name of subsidiary protection is Directive
2004/83/EC (Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of
third country nationals or stateless persons as refugees or as persons who otherwise need international protection and
the content of the protection granted (Official Journal of the European Union, L 304/12, 30.09.2004) <https://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0083> 22 March 2024)). The Directive establishes two
separate individual statuses under the Union: refugee and subsidiary protection status. However, upon the persistence of
differences of opinion and practice among Member States regarding refugee status and subsidiary protection status, the
Qualification Directive 2011/95/EU was adopted in order to eliminate these incompatibilities and to realise the common
asylum policy objective.

96  Article 2 (f) of the European Union Qualification Directive. This point, which is emphasised in the definition of subsidiary
protection in the Directive, makes it necessary to first assess the applicant in the context of refugee status.
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her former place of residence, he/she may be subjected to serious harm as defined
in Article 15. Subsidiary protection is provided for non-citizens of the Union who,
within the scope of serious harm as defined in Article 15%, are at real risk of being
sentenced to death or of being executed, of being subjected to torture, inhuman or
degrading treatment or punishment, of being subjected to serious and personal threats
of indiscriminate violence to life or person (of a civilian) in situations of international
or non-international armed conflict, and who, because of this risk, are unable or
unwilling to avail themselves of the protection of the country of origin or, in the case
of stateless persons, of the country of their previous residence®®.

The Qualification Directive introduces a new international protection status,
remaining faithful to the definition of refugee in the Geneva Convention of 1951. This
protection status plays a key role especially in the assessment of acts of gender-based/
orientated violence®. This is because, unlike the conditions for obtaining international
protection status under the Convention, it is not required that the acts of gender-based/
orientated violence reach the character of persecution for the acquisition of subsidiary
protection status, nor that the persons subjected to it belong to a particular social
group or are included in the other grounds stipulated by the Convention. In subsidiary
protection, the existence of serious harm is foreseen instead of persecution, which
is required for refugee status, and the existence of this serious harm is considered
sufficient to obtain the envisaged protection status, without the need to be associated
with specific grounds, in other words, independently of any ground. The interpretation
of the acts considered as serious harm is largely based on the human rights treaties
and the practices of the supervisory mechanisms established by the treaties'®. This
is because subsidiary protection status is based on the obligations of Member States
arising from human rights treaties. It is generally accepted that the necessity to create

97 Article 15 of the European Union Qualification Directive provides that the death penalty or its execution, or torture
or inhuman or degrading treatment or punishment of an applicant in his or her country of origin, or an indiscriminate
serious and personal threat to the life or person of a civilian in situations of international or non-international armed
conflict, shall constitute serious harm. The Article aims to reconcile the objective of providing protection to civilians
fleeing indiscriminate violence in the context of armed conflict with the risk of individual harm required under refugee
law (Topal (n 2) 63).

98 Article 17 of the European Union Qualification Directive, which is similar to Article 1 (f) of the Geneva Convention
of 1951, excludes from subsidiary protection persons for whom there are serious indications that they have committed
crimes against peace, war crimes and crimes against humanity, are guilty of acts contrary to the purposes and principles
of the United Nations, have committed a grave offence or pose a threat to the public order and security of the country
in which they reside.

99 In the European Union legal order, directives, as a rule, are not directly applicable. Directives bind each Member State
to which they are addressed in terms of the results to be achieved, but the form and method are left to the national
authorities. In this context, Member States are under the obligation to harmonise their legal arrangements with Union
rules. For detailed information, see Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri, (7th edn Seckin Yayimncilik
2022) 173-4.

100 For the relevant interpretations of the Court of Justice of the European Union, see Meltem ineli Ciger, ‘Silahli Catisma
Durumlarinda Ayrim Gozetmeyen Siddet Hareketlerinden Kagan Kisilerin Avrupa Birligi ve Tiirk Hukukunda ikincil
Korunmasi (2018) 20(1) Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi 199, 205°. It can be said that the initial provisions
of the Qualification Directive (see para 34) constitute the normative source of the reference to human rights instruments
and the practices of the supervisory mechanisms established by these instruments in the interpretation of the provisions of
the Directive.
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a subsidiary protection status arose as a result of the fact that human rights law covers
the protection envisaged by refugee law and many norms associated with refugee law
are applied within the framework of human rights conventions''.

The principle of non-refoulement which is enshrined in Article 33'%2, of the Geneva
Convention of 1951 and recognised'® as a customary international rule, undoubtedly
has the most important share in this requirement. The principle stipulates the obligation
of states to provide protection to those who seek to live in a safe country by fleeing
persecution and danger to life in their own country and, in this context, to refrain from
taking any action that would result in the refoulement of such persons!'®*. Although the
principle is most widely enshrined in the Geneva Convention of 1951, its application is
largely within the framework of the positive obligations of the state under human rights
treaties in relation to the obligation to prevent individuals under its jurisdiction from
being subjected to treatment contrary to the provisions of the convention'®. Subsidiary
protection status, on the other hand, is the transformation of the positive obligation
imposed on the state not to take action that would result in the return of the person
in the presence of certain grounds into an obligation of performance in the form of
granting international protection status to the person. In this context, the status provides
a normative basis for the obligation, which finds a jurisprudential counterpart in the
supervisory mechanisms established by human rights treaties'®. However, it should be
noted that even though the application of the principle of non-refoulement constitutes
an important instrument in the acceptance of the status in question or the supervisory
mechanisms established especially by human rights treaties make this need visible,
not every situation that can be evaluated within the scope of the principle directly
results in the granting of subsidiary protection status to the person. The preamble of

101 The close relationship between human rights and refugee law is interpreted in two ways in terms of strengthening the
protection afforded to the individual. Firstly, it is envisaged that the protection offered under refugee status within the
framework of the Geneva Convention of 1951 should be interpreted and applied within the framework of the development
of human rights law. Secondly, it is stated that the lex specialis character of refugee law vis-a-vis human rights law, which
has a lex generalis character, results in the necessity that the protection offered within the scope of complementary protection
should not include weaker rights than refugee status; the principle of non-refoulement constitutes one of the bases of this
requirement. McAdam (n 7) 31-3, 255 et al.

102 The first paragraph of Article 33 of the Convention provides that no State Party shall expel or return (‘refouler’) a refugee
under any circumstances whatsoever to a country where his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group or political opinion. For a detailed analysis of the Convention
provision in the light of the preparatory work, see Ceren Karagozoglu, ‘Non-Refoulement Ilkesinin Avrupa Iinsan Haklart
Sozlesmesi Cergevesinde Uygulanmasi” PPIL, (2023) 43(1) 313, 319, dp. 17.

103 Guy S. Goodwin-Gill, ‘The Haitian Refoulement Case: A Comment’ (1994) 6(1) International Journal of Refugee Law 103,
105; Elif Uzun, ‘Geri Gondermeme Ilkesinin Uluslararast Hukuktaki Konumu Uzerine Bir Degerlendirme’ (2012) 8(30)
Uluslararas1 Hukuk ve Politika 25, 42-51.

104 Uzun (n 103) 25.

105 Gregor Noll, ‘Delimiting and Justifying Protection under the ECHR’, in Negotiating Asylum - The EU Acquis, Extraterritorial
Protection and the Common Market of Deflection (The Hague: Kluwer Law International 2000) 473; Helen Lambert, ‘The
European Convention on Human Rights and The Protection of Refugees: Limits and Opportunities’ (2005) 24(2) Refugee
Survey Quarterly 39, 43; Maarten Den Heijer, Europe and Extraterritorial Asylum (Hart Publishing 2012) 148.

106 Although the practice developed within the framework of the principle of non-refoulement offers protection to applicants,
especially within the scope of human rights treaties, it does not ultimately result in the granting of status to these persons.
States are also seen to be reluctant to grant international protection status to these persons, even though they act in accordance
with their obligations arising from the principle of non-refoulement. McAdam (n 7) 199-207.
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the Qualification Directive, which states that the risks generally faced by the whole
or part of a country’s population do not normally constitute an individual threat that
can be characterised as serious harm in themselves!?”’, also confirms this.

The risk of being subjected to a serious and individualised threat to life or person
(of a civilian) by reason of indiscriminate violence against life or person in situations
of international or non-international armed conflict, which is included within the
concept of serious harm under the last subparagraph of Article 15 of the Directive!®,
is an umbrella provision that will provide protection to those who are subjected to
gender-based persecution during both international and non-international armed
conflicts, although it does not directly provide for a classification or justification in
the context of gender-based persecution. The 1951 Geneva Convention or the 1967
Protocol are important in terms of granting international protection status to persons
who are excluded from the definition of refugee on the grounds provided under the
Geneva Convention of 1951 or the 1967 Protocol and who are forced to flee their
country as a result of international or national armed conflicts. Although UNHCR
states that individuals who are unable or unwilling to return to their country of origin
due to serious threats to their life, physical integrity or liberty caused by indiscriminate
violence or serious disturbances of public order should also be covered by international
protection'”, the absence of international or non-international armed conflicts as a
justification in the Convention leads to differences in state practices. In this context, the
Directive plays an important role in ensuring unity in state practices and harmonising
the forms of international protection offered by Member States. The Directive grants
subsidiary protection status to persons who do not meet the requirements for the
recognition of refugee status, but who are at real risk of serious harm due to a serious
and individual threat to their life and person as a result of indiscriminate violence in
situations of international or non-international armed conflict. In order for a person
to be considered under subsidiary protection, the existence of armed conflict and acts
of indiscriminate violence in the country of origin is not sufficient; this conflict must
constitute a serious and individualised threat to the life and personality of the person.

Since the Directive provision focuses on armed conflicts, the elements listed in
terms of the conditions of protection are also based on humanitarian law. Therefore,
humanitarian law regulations are applied in the interpretation of these elements''®. Within
this framework, the first concept is international and non-international armed conflicts.

107 European Union Qualification Directive, Initial Provisions para 35.

108 Article 15(c) of the European Union Qualification Directive states that “serious and individual threat to a civilian's life or
person by reason of indiscriminate violence in situations of international or internal armed conflict.”

109 UNHCR, Providing International Protection Including Through Complementary Forms of Protection, para 26.

110 Since the relevant provision of the Directive does not include an explanation of the elements of the Directive, the concepts in
question remain ambiguous. The association of the elements with the rules and principles of humanitarian law has resulted
in the use of these rules and principles as a guide in the interpretation of the concepts in question. Eeva Nyknen, ‘On The

Lines of Demarcation and Their Significance - The Categories of Complementary Protection Under The Finnish Aliens
Act’ (2012) 30, Nordic Journal of Human Rights 148, 158, 161.
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Pursuant to common Article 2 of the Geneva Conventions of 1949 declared
states of war or situations of armed conflict between two or more States Parties, even
if the state of war is not recognised by any of them, and the total or partial occupation
of the territory of a State Party, even if such occupation faces no military resistance,
are defined as armed conflicts of an international character!'?. For the definition of
non-international armed conflicts, in line with the first article of Protocol No. II to the
Geneva Conventions of 1949 on the Protection of Victims of Non-International Armed
Conflicts''?, the insurgent forces must have a minimum level of organisation and control
over a part of the country enabling them to carry out continuous and regular military
actions and their acts of violence must have reached a certain intensity'!*. However, it
is seen that these concepts are interpreted more flexibly than the established criteria of
humanitarian law within the framework of a holistic approach in line with the subject
and purpose of the Directive and focusing on the impact of the conflict on civilians,
although consistency has not been achieved in terms of state practices''*. In its Diakite
judgement of 2014, the Court of Justice of the European Union pointed out that the
concepts contained in the provision should be interpreted on the basis of the entirety
and purpose of the legal text of which they form part, and stated that the existence
of a non-international armed conflict should be recognised for the purposes of the
application of this provision when the armed forces of a state confront one or more
armed groups or when two or more armed groups confront each other. In addition to
an assessment of the current level of violence in the area, it did not require a minimum
level of organisation and a certain intensity of violence or a separate assessment of
the duration of the conflict''®. With this interpretation, the Court recognised that the
existence of indiscriminate violence, which forms part of the protection offered by the
Directive, encompasses, in the context of the application of the provision, the elements
envisaged under the definition of non-international armed conflict.

111 See Geneva Convention relative to the protection of civilian persons in time of war, 75 UNTS 287. For the Turkish text of the
Geneva Conventions of 1949 and the Additional Protocols to the Conventions, the study “12 Agustos 1949 Tarihli Cenevre
Sozlegmeleri ve Ek Protokolleri”, Ed. Melike Batur Yamaner vd., Galatasaray Universitesi Hukuk Fakiiltesi Yayinlari: 42
has been utilized.

112 The 1949 Geneva Conventions supplemented this definition with the first article of Protocol I to the Conventions on the
Protection of Victims of International Armed Conflicts. Accordingly, the struggle of people exercising their right to self-
determination against colonial domination, foreign occupation and racist regimes also falls within the scope of international
armed conflicts (Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of victims
of international armed conflicts (Protocol I), 1125 UNTS 3. For detailed information on international armed conflicts, see
Yusuf Aksar, Uluslararast Ceza Hukuku (Segkin Yayincilik 2022) 176-8.

113 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the protection of victims of non-
international armed conflicts (Protocol 1), 1125 UNTS 609.

114 For a detailed analysis, see Hiiseyin Pazarci, International Law Dersleri, 4. Kitap (Turhan Kitabevi 2016) 179.

115 At this point, it is particularly pointed out that the Directive does not envisage a normative link with humanitarian law rules
and that the objectives of humanitarian law rules and the Directive differ. Nyknen (n 110) 159, 161-3; Ineli Ciger (n 100)
212-3.

116 CJEU, (Fourth Chamber), C-285/12, 30 January 2014, paras 27, 30-5 <https://curia.europa.eu/juris/document/document.
jsfijsessionid=CF05463331BB22BF068EDOFDA 1 D48DC5?text=&docid=147061&pagelndex=0&doclang=EN&mode
=Ist&dir=&occ=first&part=1&cid=2997723> 14 August 2024. See similarly Upper Tribunal (Immigration and Asylum
Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 12 <https:/tribunalsdecisions.service.gov.
uk/utiac/2017-ukut-263> 16 August 2024.
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In determining the existence of the element of indiscriminate violence, it is
seen that the violation of humanitarian rules that stipulate the observance of the
civilian-combatant distinction is taken as a basis, without being reduced to the rules
of humanitarian law, but with a focus on the protection of civilians, especially in
accordance with the protection status''”. This general definition of violence to which
a person is subjected is personalised by requiring that the violence in question be a
serious and personal threat to the life or personality of the person in question. However,
in exceptional cases where the level of indiscriminate violence!"® is so high that the
lives or personalities of all civilians would be at risk if returned to the country of origin,
it is recognised that the asylum-seeker need not prove that his or her life or personality
would be personally threatened!'”. In cases where the level of indiscriminate violence
is not intense, the gender of the individual may play a decisive role. This is because it
is accepted that the person’s life and personality may be under threat due to personal
characteristics such as gender, religion or occupational group. However, the existence
of the threat in question is not considered sufficient for the provision of protection; the
existence of a real risk of serious harm to the person due to this threat is sought. The
real risk is associated with the degree of probability that the indiscriminate violence
will cause serious harm'?. The existence of real risk is measured by the capacity of
indiscriminate violence to cause serious harm to a person'?!. Serious harm defines the
nature and intensity of the interference with a person’s rights'?>. Accordingly, for an
interference to be serious, it must be of sufficient severity.

In addition, unlike the first two paragraphs, the protection envisaged by the relevant
provision of the Directive is provided for civilians through a classification in terms of
persons. Under the rules of humanitarian law, persons who do not take an active part
in armed conflicts, including members of the armed forces who lay down their arms
and those who remain outside the conflict due to illness, injury, detention or any other

117 The UK Tribunal, while noting that humanitarian law regulations play an important role in the interpretation of the
provision, stated that the interpretation should not be restricted to humanitarian law regulations for the purpose of the
Directive. Asylum and Immigration Tribunal, KH (Article 15(c) Qualification Directive) Iraq CG [2008] UKAIT 00023,
para 60-1 <https:/tribunalsdecisions.service.gov.uk/utiac/37806> 16 August 2024. Upper Tribunal (Immigration and Asylum
Chamber) HM and others (Article 15(c)) Iraq CG [2012] UKUT 00409(IAC), para 42 <https://www.asylumlawdatabase.
eu/sites/default/files/aldfiles/%5B2012%5DUKUT%2000409(IAC).pdf> 16 August 2024. However, it should be noted that
indiscriminate violence is not required to be directly caused by armed conflicts, and indirect effects of armed conflicts are
also accepted within the scope of the scope of application of the said regulation. European Asylum Support Office (EASO),
The Implementation of Article 15(c) QD in EU Member States, 2015, 5.

118 The determination of the level of indiscriminate violence is based on criteria such as the weapons and methods used during
the armed conflict, civilian deaths and injuries resulting from the conflict, the number of persons displaced by the conflict,
voluntary returns, security incidents, widespread human rights violations, and whether the political authority in the country
of origin fulfils its basic functions. EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 3.

119 CJEU, C-285/12, 30 January 2014, para 30.

120 European Asylum Support Office (EASO), Article 15(c) Qualification Directive (2011/95/EU) A judicial analysis, 2014,
13.

121 Ineli Ciger (n 100) 220.

122 EASO, Article 15(c) Qualification Directive (2011/95/EU), 2014, 13. The harm in question is not required to be physical, and

situations considered within the scope of psychological violence are also recognised as harm. Upper Tribunal (Immigration
and Asylum Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 18.
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reason, are recognised as civilians. The presence of individuals without civilian status
in the civilian population does not eliminate the civilian character of the population'?.
Within the framework of the Directive, based on the acceptance that being unarmed is
important but not decisive within the framework of a holistic approach,; it is envisaged
that the role of the persons who take part in the armed conflict as combatants, whether
the person acts voluntarily or under duress should be taken into consideration when
defining the concept of a civilian'?.,

It should also be noted that this status provided for in the Directive is complementary
in terms of the obligations under the Convention, as it is foreseen for those who
cannot obtain refugee status'?. Therefore, Member States’ recognition of this status
without conducting a refugee status assessment results in a breach of their international
obligations under the Geneva Convention of 1951'?%. This is because subsidiary
protection status is intended to complement, not replace, refugee status!?’. The
Directive’s acceptance that those who are subjected to acts of gender-based violence
that constitute persecution'?® can be considered within the scope of a certain social
group is accepted as an element that reinforces the need for refugee status assessment
to be made for those who are victims of these acts, especially in the European Union
legal order.

I1. Protection Against Gender-Based Persecution Under Turkish Law

A. International Protection Statuses Under the Law on Foreigners and
International Protection

Before the Law No. 6458 on Foreigners and International Protection (LFIP) entered
into force, there was no detailed legal regulation on the international protection regime
in Turkish law. The Repealed 1994 Regulation'® , the Repealed Refugee Guesthouses

123 ICTR, Trial Chamber, Prosecutor v Jean Paul Akayesu, (ICTR-96-4-T) 2 September 1998, para 582 <https://ucr.irmct.org/
LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF> 12 August
2024.

124 EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 4.
12

w

Article 17 of the Qualification Directive, which provides for the exclusion of a person from international protection,
contains a provision in line with the Geneva Convention of 1951. Furthermore, Article 8 of the Directive stipulates that
if the applicant does not have a well-founded fear of persecution or a well-founded risk of serious harm in a particular
territory of the country of origin or can be protected against persecution or serious harm, can travel safely and lawfully to
that territory and can reasonably be expected to settle there, the application shall be rejected on the basis that the person is
not in need of international protection. The relevant provision of the Directive is a manifestation of the so-called “internal
protection alternative”. For a detailed analysis of the approach, see Lider Bal, ‘Dahili Korunma Alternatifi Yaklagimi ve
Uluslararast Koruma Statiisii’ (2004) 6(1) ASBU Hukuk Fakiiltesi Dergisi 416, 421-457.

126 Ineli Ciger (n 100) 221.
127 See also EASO, Article 15(c) Qualification Directive (2011/95/EU), 2014, 11.
128 Article 10(1)(d) of the Directive.

129 Regulation on the Procedures and Principles Applicable to Individual Foreigners Seeking Asylum in Turkey or Requesting
Residence Permit from Turkey in order to Seek Asylum in Another Country, and to Foreigners Arriving at Our Borders
Collectively for the Purpose of Asylum and to Possible Population Movements, OG 30.11.1994/22127.
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Regulation'* and the Ministry of Interior Circular No. 57 dated 22 June 2006 were
the main regulations in this regard. However, the provisions in these regulations were
inadequate and scattered in terms of implementation'*?. These regulations were causing
problems in practice'** With the LFIP, a more organised and systematic regulation has
been achieved.

According to Article 3/1(r) of the LFIP, there are three international protection
statuses: refugee, conditional refugee and subsidiary protection.

Article 61 of the LFIP includes the definition of refugee. It should be noted that the
Geneva Convention of 1951 and the 1967 Protocol Relating to the Status of Refugees
constitute the basis of the concepts in the LFIP'**. Therefore, the definition in Article
61 of the LFIP is drafted in line with the Geneva Convention of 1951 and the 1967
Protocol. According to the Article:

“A person who as a result of events occurring in European countries and owing
to well-founded fear of being persecuted for grounds of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country
of his citizenship and is unable or, owing to such fear, is unwilling to avail himself or
herself of the protection of that country; or who, not having a nationality and being
outside the country of his former residence as a result of such events, is unable or,
owing to such fear, is unwilling to return to it, shall be granted refugee status upon
completion of the refugee status determination process.”

When becoming a party to the Geneva Convention of 1951, Turkey made a
declaration stipulating that the provisions of the Convention would only apply to
asylum-seekers who seek refuge as a result of events occurring in Europe'®>. Therefore,
refugee status is not recognised for those who come to Turkey due to events occurring
outside Europe'*. The issue of what kind of protection will be provided to persons
who seek asylum in Turkey due to events occurring outside Europe is regulated in a
separate provision.

According to Article 62 of the LFIP, “conditional refugee” status is granted to a
foreigner who is outside his/her country of nationality and is unable or, owing to such

130 OG. 29.04.1983/18032.

131 For the text of the circular, see <http://www.multeci.org.tr/wp-content/uploads/2016/12/57-Sayili-Genelge-2010-Degisikligi.
pdf> 24 September 2024.

132 Odman (n 15) 188-191; Cigekli (n 17) 242; Nuray Eksi, Yabancilar ve Uluslararast Koruma Hukuku (5th edn, Beta Yayinevi
2018) 9; Siireyya Can, Avrupa Birligi Hukuku ve Tiirk Hukukunda Ikincicil Koruma (Yetkin 2021) 231.

133 Nasth Sarp Ergiiven/Beyza Ozturanli, ‘Uluslararasi Miilteci Hukuku ve Tiirkiye’ (2013) 62(4) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 1007, 1008.

134 Cigekli (n 17) 242; Oztiirk (n 16) 365.
13

[y

Pursuant to Article 3/1(b) of the LFIP, the word “Europe” in the Law refers to the member states of the Council of Europe
and other countries to be determined by the President of the Republic.

136 Oztiirk (n 16) 398-399.
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fear, unwilling to avail himself/herself of the protection of that country because of well-
founded fear of being persecuted for grounds of race, religion, nationality, membership
of a particular social group or political opinion arising out of events occurring outside
Europe and for the five grounds set out in Article 61 of the LFIP, or to a stateless person
who, as a result of such events, is outside his/her country of former habitual residence
and is unable or, owing to such fear, unwilling to return to it'?’.

The main difference between conditional refugee status, which is a result of the
geographical limitation accepted by Turkey, and refugee status is expressed in the
last sentence of Article 62 of the LFIP. Article 62 of the LFIP states that a conditional
refugee will be allowed to stay in Turkey until he/she is resettled in a third country.
Therefore, the reason for the addition of the word “conditional” at the beginning of
this protection status defined in Article 62 of the LFIP is that these persons are under
protection only on condition of resettlement to a safe third country 381,

In addition to refugee and conditional refugee status, there is another international
protection status under Article 63 of the LFIP. According to the article, persons
who would “be sentenced to death or face the execution of the death penalty; face
torture or inhuman or degrading treatment or punishment; face serious threat to
himself or herself by reason of indiscriminate violence in situations of international
or nationwide armed conflict” may be granted subsidiary protection status, which is
an international protection, even if they do not meet the requirements of refugee or
conditional refugee!*.

One of the most important aspects of subsidiary protection status is that this status
can only be recognised for persons who do not qualify as refugees or conditional
refugees. The first sentence of Article 63 of the LFIP clearly emphasises this point.
Article 63/1 of the LFIP begins as follows: ““ 4 foreigner or a stateless person, who

137 Under the Repealed 1994 Regulation, such persons were referred to as “asylum seekers”. With the LFIP, the status of
“asylum seeker” has been abolished. In this study, the term “asylum seekers in Turkey” is used for those who have come to
Turkey for protection and have not yet made an application or those who have made an application and whose application
is under evaluation.

138 According to Article 74/2 of the LFIP, “Countries meeting the below stated criteria shall be considered as a safe third
country: a) b) implement the principle of non-refoulement with regard to countries where persons may be subjected to
torture, inhuman or degrading punishment or treatment; c) provide the opportunity to apply for refugee status, and when
the person is granted refugee status, the possibility to provide appropriate protection in compliance with the Convention;
d) ensure that there is no risk of being subject to serious harm.” In addition, pursuant to Article 74/3 of the LFIP, “The
assessment of whether or not a country is a safe third country for the applicant shall be made on case by case basis for
each applicant, including the assessment of connections between the person and the country according to which it would
be reasonable to return the applicant to the third country concerned.”

139 Oztiirk (n 16) 400.

140 Subsidiary protection was not included in the Repealed 1994 Regulation before the LFIP. Circular No. 57 dated 22.06.2006
of the General Directorate of Security referred to subsidiary protection as a concept for the first time, but did not include a
definition and explanation of this concept. The subsidiary protection status recognised by the LFIP was adopted as part of
the harmonisation process with European Union law (Oztiirk (n 16) 403). Article 63 of the LFIP is based on the European
Union Qualification Directive. Nese Baran Celik ‘Tirk Hukukunda Uluslararasi Koruma Bagvurusunda Bulunan veya
Uluslararast Korumadan Yararlanan Yabancilarin Hak ve Yiikiimliilikleri’ (2015) 6(3) inonii Universitesi Hukuk Fakiiltesi
Dergisi 67, 78-79. Detailed evaluations and opinions in the doctrine regarding this matter will be provided later.
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neither could be qualified as a refugee nor as a conditional refugee...”. Therefore,
in the case of an individual international protection application, if the person can
be granted (conditional) refugee status under Article 61 or Article 62 of the LFIP,
there should be no examination under subsidiary protection status'#!. An international
protection application must first be assessed under Articles 61 and 62 of the LFIP!#,

The subsidiary protection status aims to protect fundamental human rights such as
the right to life and the prohibition of torture'#*. This status is based on the prohibition
of torture under Article 3 of the European Convention on Human Rights and the
prohibition of refoulement under Article 33 of the Geneva Convention of 1951 and
Article 4 of the LFIP'#,

Since subsidiary protection status is a status that complements other international
protection statuses, it is defined as “complementary protection” in doctrine and practice'®.
The subsidiary protection status extends the scope of other international protection statuses
and complements the protection provided by the Convention'*. However, it should be noted
that subsidiary protection status is not regulated by an international treaty'*’. Therefore,
the source of this status is the national legal systems of the states'*. In terms of its source,
subsidiary protection status is similar to conditional refugee status'® . Refugee status, which
is based on the Geneva Convention of 1951, differs from both statuses in this respect.
Refugee status is based on a treaty that is binding in international law.

The most important difference between subsidiary protection and (conditional)/
refugee protection is that subsidiary protection does not require the “well-founded fear
of persecution” criterion, which is the basis of refugee protection'®. In addition, this

141 Can (n 132) 239.

142 For statements in the same direction, see Ankara 1. idare Mahkemesi, E.2014/2070, K.2015/2630, 30.11.2015. <http:/
www.izmirbarosu.org.tr/Upload/files/haberler/ANKARA%201_%20%C4%B0DARE%20MAHKEMES%C4%B0%20
-2015-2630.pdf> 23 October 2024.

Aysel Celikel/Giinseli Oztekin Gelgel, Yabancilar Hukuku (27th edn, Beta Yaynevi 2022) 25; Gokee Arikan, Go¢ Hukukunda
Yabanciya Saglanan Uluslararasi, Bélgesel ve Ulusal Koruma (On 1ki Levha Yaymeilik 2020) 37.

144 Topal (n 2) 264, 267.

145 Cigekli (n 17) 301; Eksi (n 132) 51; Isil Ozkan, Gé¢-lltica ve Siginma Hukuku, (5th edn, Seckin Yayimcilik 2023) 393;
Baran Celik (n 140) 78; Ahmet Hamdi Topal‘Gegici Koruma Yonetmeligi ve Tiirkiye’deki Suriyelilerin Hukuki Statiisti’
(2015) 2(1) istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi 5, 13; B. Bahadir Erdem, ‘Gegici Koruma Statiisiindeki
Suriyelilerin Sosyal, Siyasi ve Vatandaslik Hukuku Bakimindan Tiirkiye’deki Durumlari’, (2017) 37(2) Milletlerarast Hukuk
ve Milletlerarast Ozel Hukuk Biilteni 332, 454; Arikan (n 143) 40; Kutluhan Bozkurt, Giincel Gelismelerle Go¢ Hukuku
(2nd edn, Legal Yaymcilik 2022) 63, 72; Is1l Ozkan, Gé¢ ve Vatandashik Hukuku (Segkin Yayincilik, 2022) 245; Topal (n 2)
264; Can (n 132) 125. The absence of a treaty on complementary protection statuses in international law causes the scope
and boundaries of these concepts to be unclear. Therefore, it is not clear whether subsidiary protection is a sub-category
of complementary protection or constitutes another independent protection status. In this context, there are also different
complementary protection statuses that are entirely at the discretion of States. Other statuses, such as humanitarian protection,
protection of displaced persons, temporary protection, are also considered to be complementary forms of protection, albeit
under different names. See McAdam (n 7) 2; Can (n 132) 36-37.

146 McAdam (n 7) 23; Topal (n 2) 263.
147 Oztiirk (n 16) 427 dp. 1572.

148 Ogztiirk (n 16) dp. 1572.

149 Oztiirk (n 16) 427 dp. 1572.

150 Oztiirk (n 16) 403.
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status does not seek the five grounds in Articles 61 and 62 of the LFIP and provides a
broader and more inclusive protection than other international protection statuses'>!.

In order to be granted subsidiary protection status, it does not matter whether the
asylum-seeker has sought asylum as a result of events occurring in Europe or outside
Europe. It is possible to carry out an examination within the scope of subsidiary
protection status in case the events in Article 63 of the LFIP occur wherever in the
world and persons seek asylum in Turkey.

B. Protection Statuses foreseen under Turkish Law against
Gender-Based Persecution

The Geneva Convention of 1951 on refugee status is an individual protection

status'>?

. Whether persons fulfil the requirements for refugee status is assessed through
individual interviews to be conducted separately for each applicant!**. Conditional
refugee status, which is the result of Turkey’s declaration made when becoming a
party to the Geneva Convention of 1951 and maintained when becoming a party to the
1967 Protocol, and subsidiary protection status, another type of international protection
regulated in our domestic law, are also based on the process of individual assessment
of the conditions'>*. However, it is observed that there are mass influxes in the world
in some periods. These mass and sudden population movements make the individual

assessment process based on the Geneva Convention impossible!’.

The need for a special regulation on mass migration movements, which were not
provided for in any way in the Geneva Convention of 1951, became more visible
after the civil war in the Socialist Federal Republic of Yugoslavia'*. Accordingly,
the Temporary Protection Directive'” was prepared by the European Union in 2001.
With this Directive, a separate status providing immediate and temporary protection
of an exceptional character for displaced persons arriving in sudden and large mass
influxes was recognised'*,

151 Celikel/Oztekin Gelgel (n 143) 25; Oztiirk (n 16) 403.

152 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.

153 Celikel/Oztekin Gelgel (n 143) 164.

154 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.

155 Oztiirk (n 16) 423-4.

156 Nuray Eksi, ‘Gegici Koruma Yo6netmeligi Uyarinca Gegici Korumanin Sartlari, Gegici Koruma Usulii, Saglanan Haklar ve
Gegici Korumanin Sona Ermesi’ (2014) 88(6) Istanbul Barosu Dergisi 65, 68; Serife Sena Poganoglu, ‘21. Yiizyilda Yeni
Bir Siginmaci Krizi: Rusya ve Ukrayna Arasinda Yasanan Silahli Catismalar Sebebiyle Yerinden Edilmis Kisiler’, Rusya-
Ukrayna Krizi ve Uluslararas: Hukuk, Ciineyt Yiiksel/ Ceren Karagozoglu (eds) (On iki Levha 2023) 253-254.

157 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof, Official Journal L 212, 07/08/2001, see <https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex%3A32001L0055> 24 October 2024.

Aydogan Asar, Yabancilar Hukuku (Temel Konu) (8th edn Segkin Yayincilik, 2023) 293-294; Esra Yilmaz Eren, Miilteci
Hukukunda Gegici Koruma (2nd edn Secgkin Yayimcilik 2021) 66-67; Gokge Konyali, Uluslararast Hukukta Siginma Hakki
(Segkin Yayincilik 2021) 135.
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The first regulation in Turkish law regarding mass migration movements is the
Repealed 1994 Regulation. Although the Regulation does not mention “temporary
protection” as a concept'”, the procedures and measures to be taken for asylum seekers
crossing our borders en masse are regulated. With the 2013 LFIP, similar to the relevant
Directive of the European Union'®, a “temporary protection” status completely different
from individual international protection statuses was recognised under Article 91 of
the LFIP. In order to regulate the admission of persons under temporary protection
status to Turkey, their rights and obligations in Turkey and other issues related to the
implementation of the status, the Temporary Protection Regulation's! was issued in 2014.

Pursuant to Article 91 of the LFIP, “Temporary protection may be provided for
foreigners who have been forced to leave their country, cannot return to the country
that they have lefi, and have arrived at or crossed the borders of Turkey in a mass influx
situation seeking immediate and temporary protection.” The reason for the regulation of
this status, which entered Turkish law for the first time with the LFIP adopted in 2013,
is the asylum movements due to the events in the Syrian Arab Republic after 2011'%,

Temporary protection is not an individual international protection status'®. It is a
protection that is entirely subject to domestic law, introduced to provide emergency
and precautionary protection for persons arriving in large mass influxes and whose
applications cannot be assessed individually'®*. The legal basis of temporary protection
status is not the Geneva Convention of 1951, which is binding in international law,
but Turkey’s national foreigners’ law legislation.

1. Assessment in respect of persons who have sought refuge in Turkey since 28
April 2011 due to the events in the Syrian Arab Republic

Since 28 April 2011, only temporary protection status is available for those who
have sought refuge in Turkey from the Syrian Arab Republic due to gender-based
persecution.

159 Eksi (n 156) 69; Eksi (n 132) 53.

160 For a detailed comparison of the European Union Temporary Protection Directive and the Temporary Protection Regulation,
see Sema Cortoglu Koca/F. Candan Kavsat, ‘Gegici Koruma Yonetmeligi Uyarinca Gegici Koruma Kararmim Kapsami,
Alimmasi ve Sona Ermesi’ (2015) 1(1) Baskent Universitesi Hukuk Fakiiltesi Dergisi 311, 329 vd; Doga Elgin, ‘Tiirkiye’de
Bulunan Suriyelilere Uygulanan Gegici Koruma Statiisii 2001/55 Sayili Avrupa Konseyi Yonergesi ile Gegici Koruma
Yonetmeligi Arasindaki Benzerlik ve Farkliliklar’ (2016) (124) Tirkiye Barolar Birligi Dergisi 9, 9-80.

161 1994 Regulation is repealed with the Temporary Protection Regulation, OG. 22.10.2014/29153.

162 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 151; Lale Ayhan izmirli, ‘Tiirkiye’deki Suriyelilerin Hukuki Durumuna
iliskin Bir Degerlendirme’ (2017) 4(7), Avrasya Sosyal ve Ekonomi Arastirmalar1 Dergisi 43, 56.

Celikel/Oztekin Gelgel (n 143) 26; Cigekli (n 17) 306; Biilent Cigekli, Uluslararas: Hukukta Miilteciler ve Siginmacilar
(Seckin 2009) 118; Asar (n 158) 254; Ayse Yasemin Aydogmus, ‘Tiirk Hukukunda Gegici Korumadan Yararlananlarin Sinir
Digt Edilmesi” (2017) 37(2) Milletlerarast Hukuk ve Milletlerarasi Ozel Hukuk Biilteni 141, 143; Neva Oviing Oztiirk,
‘Gegici Korumanin Uluslararast Koruma Rejimine Uyumu Uzerine Bir inceleme’ (2017) 66(1) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 201, 242; Sibel Ozel, ‘Tiirkiye’deki Suriyelilerin Hukuki Statiisii’ (2020) 17(2) Yeditepe Universitesi
Hukuk Fakiiltesi Dergisi 709, 722.

164 Celikel/Oztekin Gelgel (n 143) 168-169; Vahit Dogan, Turkish Foreigners Law (6th edn, Savas Yaymevi 2021) 11-2; Ozel
(n163) 722.
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According to Article 91 of the LFIP, the first condition for the granting of temporary
protection status is the realisation of a mass influx to Turkey. Mass influx is defined
in Article 3/1(j) of the Temporary Protection Regulation. Accordingly, a mass influx
is defined as “situations where a high number of people come from the same country
or a geographical region and procedures related to international protection status
cannot be individually followed because of the high number of people.” However, it
should be noted that, pursuant to Article 7 of the Temporary Protection Regulation,
temporary protection decisions will also be taken for “...foreigners who arrive at or
cross our borders individually during the period of mass influx.” Therefore, within
the scope of the Temporary Protection Regulation, temporary protection status can be
granted not only to those who arrive en masse, but also to those who cross Turkey’s
borders individually as a result of the events causing the mass influx in question'®.

Whether the mass influx that will lead to the granting of temporary protection
status is from Europe or from outside Europe does not matter in terms of the LFIP or
the Temporary Protection Regulation'®. Therefore, as a rule, there is no geographical
limitation on temporary protection status'®’. However, the condition of crossing borders
individually in a mass influx or during a period of mass influx is not sufficient for the
granting of temporary protection status'®®. According to Article 9 of the Temporary
Protection Regulation, a temporary protection decision must also be declared by the
President'® upon the proposal of the Ministry of Interior. So far, such a temporary
protection order has been declared only for those coming from the Syrian Arab
Republic. Pursuant to Provisional Article 1 of the Temporary Protection Regulation,
this status is granted to persons who came to Turkey “ due to the events that have taken
place in Syrian Arab Republic since 28 April 2011.” Therefore, in the current situation,
only those who fulfil these conditions and come from the Syrian Arab Republic are
granted temporary protection status'™,

Temporary protection effectively guarantees asylum, but this guarantee covers a
process that prevents the determination of the status of individual persons'”' . As of 28
April 2011, those who came to Turkey from the Syrian Arab Republic with a mass influx
or individually during this mass influx cannot be granted conditional refugee status,
even if they fall within the scope of Article 62 of the LFIP'7? . This is clearly stated in

165 Eksi (n 156) 70.
166 Eksi (n 156) 71.
167 Eksi (n 156) 71.
168 Eksi (n 132) 156.

169 With Article 4 of the Presidential Decree No. 1851 published in the Official Gazette dated 25/12/2019 and numbered 30989,
the phrase “Council of Ministers” in the provision has been changed as “President”.

oo

170 In practice, applicants for temporary protection status are subject to a completely separate assessment from international
protection. The rights and obligations of these persons also differ from those with international protection status.

171 Oztiirk (n 16) 405.
172 Eksi (n 132) 155.
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Article 16 of the Temporary Protection Regulation. According to the Article, “Individual
international protection applications filed by foreigners under this regulation shall not
be processed in order to ensure the effective implementation of temporary protection
measures during the period of the implementation of temporary protection.”

In the doctrine, the fact that the Regulation regulates that individual protection
applications cannot be received during the period of temporary protection status is
rightly criticised in our opinion'”. Pursuant to Article 7 and Article 8 of the Constitution
of the Republic of Turkey'™, the administration does not have the authority to make
rules on a matter that should be regulated by law. In view of the fact that the procedure
for individual status determination is regulated by the LFIP, the situations in which the
individual status determination procedure cannot be operated and will be suspended
should also be specified by the LFIP'7.

In the light of all this information, it is necessary to say that in practice, it cannot be
determined whether the reason for persecution falls within one of the five justifiable
grounds for asylum-seekers from the Syrian Arab Republic who have sought refuge
in Turkey on the grounds of gender-based persecution since 28 April 2011. The way
for individual applications for international protection is currently closed. However,
the fact that this rule was introduced by the Temporary Protection Regulation and not
by law is not legally appropriate.

2. Assessment with Regard To Persons Who Took Refuge In Turkey Due To
Events Occurring In Other States Other Than The Syrian Arab Republic And
In The Syrian Arab Republic Before 28 April 2011

Pursuant to Provisional Article 1 of the Temporary Protection Regulation, temporary
protection status is granted to persons arriving in Turkey “ due to the events that have
taken place in Syrian Arab Republic since 28 April 2011.” The temporary protection
provisions do not apply to persons who sought asylum in Turkey from the Syrian
Arab Republic before 28 April 2011 for protection on the grounds of gender-based
persecution, as they fall outside the scope of the temporary protection declaration
decision and temporary Article 1. For these persons, an examination can be conducted
within the scope of their individual international protection status under the LFIP'7. In
addition, for those who seek asylum in Turkey from a state other than the Syrian Arab
Republic on the grounds of gender-based persecution, there is a need to separately
address which of the individual international protection statuses under the LFIP will
be provided.

173 Oztiirk (n 16) 425-426.

174 Date of Adoption: 18.10.1982, OG. 09.11.1982/17863 (Repeated).
175 Oztiirk (n 16) 424.

176 Eksi (n 156) 72.
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As examined in detail under the first main heading, two important conditions are
required for a person to be recognised as a refugee under the Geneva Convention of
1951. Firstly, the person must be in “fear of persecution”. In addition, this fear of
persecution must arise from one of the five justified grounds.

The Geneva Convention of 1951 does not define the concept of “persecution”.
The fact that the Geneva Convention of 1951 includes a general expression such as
“persecution” but does not include a detailed and explanatory provision on this concept
differentiates state practices'”’. In Turkish law, there may be great uncertainty as to
how this concept will be handled and evaluated'”.

As emphasised earlier, in cases of applications based on gender-based violence,
such as domestic violence, female genital mutilation and sexual orientation, UNHCR
recognises persecution if the allegations reach a certain level of seriousness. In addition,
Article 9/2 of the European Union Qualification Directive explicitly emphasises that
gender-based violence constitutes a ground for persecution.

There is no specific provision in Turkish foreigners’ legislation on the protection to
be provided in relation to acts of gender-based violence. This may lead to ambiguity
as to whether acts of gender-based violence constitute persecution and whether the
victims of such acts fall within the five grounds set out in the Convention.

In practice, it is observed that a number of problems arise in the process of proving
and assessing gender-based violence in application interviews. In line with the general
principle of the law of evidence, UNHCR states that the applicant for international
protection is obliged to present all the evidence on which his/her claim can be based'”.
Article 75/2 of the LFIP also states that the applicant is obliged to co-operate with the
authorities and to provide all information and documents in support of his/her application
for international protection. However, it is rightly emphasised in the doctrine that persons
fleeing persecution or the threat of persecution are generally unable to rely on written
documents or to have witnesses testify'®. It is also argued that Article 75/2 of the LFIP is
a “gender-insensitive provision” due to the difficulty of proving one’s sexual orientation

with any information and documents's!

. In practice, the inability of persons to prove
their sexual orientation leads to the fact that the violence they have experienced due to
their sexual orientation is generally not taken into consideration; this situation results in

the person being excluded from the refugee/conditional refugee examination'®?. Some

177 Oztiirk (n 16) 505.
178 Oztiirk (n 16) 505.

179 UNHCR, Note on Burden and Standard of Proof in Refugee Claims 16 December 1998, para 5 <https://www.refworld.org/
policy/legalguidance/unhcr/1998/en/23696> 10 December 2024.

180 Oztiirk (n 16) 191.

181 Zeynep Kivileim, ‘Yabancilar ve Uluslararast Koruma Kanunu ile Gegici Koruma Yonetmeligi: Toplumsal Cinsiyet
Perspektifiyle Bir Degerlendirme’ (2016) 71(3) Ankara Universitesi SBF Dergisi 919, 934.

182 The information was obtained through oral interviews with the Directorate of Migration Management on 6 March 2024.
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solutions to these problems are suggested in the doctrine. In this context, it is emphasised
that the applicant mainly bears the burden of proof in proving the matters alleged in the
interview, but that the applicant and the competent authority should share this burden
together!®. It is particularly important to consider other data'®* from the country of
origin relating to the human rights violation and reports on the country of origin in
the assessment. It is recommended that interviewers test whether the allegations reach
a certain level of persuasiveness (a certain standard of proof), both in the light of the
applicant’s statements and other data obtained by them'®. The doctrine emphasises
that interviewers should always take into account the applicants’ past traumas and the
psychological impact of the events'®. In our opinion, the provision in Article 78/3 of the
LFIP supports this view. Pursuant to the provision; “The personal circumstances of the
applicant and current general conditions in the country of origin [nationality] or former
[habitual] residence shall be taken into consideration in making the decision.” Therefore,
it is underlined that when deciding on international protection, the interviewers should
take into account both the evidence provided by the applicant and the information
obtained as a result of their own research.

Persons who have experienced gender-based violence may be reluctant to talk about
this issue due to the conditions of the interview, the sex of the interviewer or other
reasons'®”. For this reason, it is stated that these issues are generally not discussed in
interviews!'®, UNHCR makes some recommendations regarding the discussion of
issues related to gender-based violence in the interview!'®. In this context, it is stated
that the right of the applicant to choose the interviewer of his/her own gender can be
recognised!®. In addition, it is emphasised that psychosocial support must be provided
to the applicant during the interview'!. It is also emphasised that the interviewer should
interrupt the interview as soon as he/she realises that the applicant is under too much
psychological stress'2.

183 Oztiirk (n 16) 190.
184 Oztiirk (n 16) 190.
185 Ogztiirk (n 16) 193-195.

186 Maria O’Sullivan/Dallal Stevens, ‘Access to Refugee Protection: Key Concepts and Contemporary Challenges’ in States, the
Law and Access to Refugee Protection: Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart Publishing
2017) 27.

187 Kelley (n 56) 561, 567; Johnsson (n 42) 223; Kivilcim (n 181) 936; Elizabeth Adjin-Tettey, ‘Reconsidering the Criteria for
Assessing Well-Founded Fear in Refugee Law’ (1997) 25(1) Manitoba Law Journal 127, 132.

188 This information was obtained through oral interviews with the Directorate of Migration Management on 6 March 2024.

189 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender Identity within the context of Article 1A(2) of the
1951 Convention and 1967 Protocol relating to the Status of Refugees (HCR/GIP/12/09) 23 October 2012, para 60 <https://
www.unhcr.org/media/unhcr-guidelines-international-protection-no-9-claims-refugee-status-based-sexual-orientation> 22
October 2024.

190 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9 (HCR/GIP/12/09), para 60.

191 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
192 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
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The doctrine also emphasises that, in practice, there is insufficient information
on whether applicants have been subjected to gender-based violence!*. Tt is stated
that homosexuals, in particular, are ashamed and hesitant to disclose their sexual
orientation, as they have previously been persecuted for openly expressing their
orientation in their country of origin or residence'™.

Another problem arising from the inability of applicants for international protection on
the grounds of gender-based violence to fully convey their experiences in the interview
is their inability to prove their fear of persecution'. In the doctrine, it is stated that what
should be taken as a basis in this regard should be an objective fear'*®. In most cases, it
is impossible to prove and explain whether the person has subjective fear in a concrete
case'”’. In addition, the inability to prove the subjective fear of a person in a concrete

198 Despite the risk of persecution, it is

case should not eliminate the risk of persecution
possible that the applicant may be unable to explain and demonstrate his/her fears for
various reasons'”. The fact that the applicant had less than average fear in a concrete

case should not eliminate the persecution/risk of persecution in that case.

Under the Geneva Convention of 1951, the fear of persecution falling within one
of the five justifiable grounds is another necessary element for refugee status to be
recognised. As elaborated in detail in the previous section, gender considerations are
not included in the five grounds explicitly listed in the Convention. However, the
decisions of the UNHCR Executive Committee and the UNHCR’s guiding reports
emphasise that a more flexible perspective on the content of the grounds for persecution
can be followed®®™. In this context, in UNHCR practice, gender-based persecution is
generally assessed under the criterion of “membership of a particular social group™".
In addition, Article 10/1(d) of the European Union Qualification Directive, which is
important in terms of demonstrating the application of the Geneva Convention of 1951
in the European Union, emphasises that, depending on the conditions in the country
of origin, gender-related issues, in particular sexual identity and sexual orientation,
may be considered within the criterion of membership of a particular social group.

193 Kivileim (n 181) 935.

194 Alfredina Adofo, ‘Feeling Persecution: Asylum Claims Related to Sexual Orientation in the United Kingdom and the
Netherlands’, Master Thesis in International and European Public Law (Tilburg University 2013) 49, chrome-extension://
efaidnbmnnnibpcajpcglclefindmkaj/https://arno.uvt.nl/show.cgi?fid=131146.

195 Adjin-Tettey (n 187) 131-133; Kelley (n 56) 561; Oztiirk (n 16) 219-221.
196 Adjin-Tettey (n 187) 150; Oztiirk (n 16) 219.

197 Adjin-Tettey (n 187) 131-133.

198 Oztiirk (n 16) 221.

199 Adjin-Tettey (n 187) 131.

200 UNHCR, Guidelines on International Protection No. 2, para 2-3.
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In the application of the 1951 Geneva Convention in concrete cases, the five grounds may overlap in some cases. It has
also been emphasised that other grounds, such as religion or political views, may also be relevant in some cases, see
Valerie Oosterveld, Women and Girls Fleeing Conflict: Gender and the Interpretation and Application of the 1951 Refugee
Convention, Division of International Protection United Nations High Commissioner for Refugees (UNHCR), Legal and
Protection Policy Research Series, Switzerland, 2012 <https://www.refworld.org/reference/Ipprs/unhcr/2012/en/89566> 36.
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There are also views in the doctrine that gender-based applications can be
assessed on the basis of membership of a particular social group?®. The 1951 Geneva
Convention’s gender-sensitive interpretation is considered a positive development®®.
However, it is also pointed out that the evaluation of gender-based applications in
terms of membership of a particular social group may lead to some problems due to
the ambiguity of the scope of the criterion®*. In order to solve the problems, it is stated
that gender should be added to the Geneva Convention of 1951 as a sixth criterion®®.

Looking at the practices around the world, it is observed that, following the
UNHCR’s recommendation that gender considerations should be counted within the
scope of membership of a particular social group, Canada has issued decisions in line
with this recommendation.

In the 1993 decision of the Supreme Court of Canada in A.G. v. Ward, it is clearly
stated that gender, due to its innate and immutable characteristic, can be considered
within membership of a particular social group®.

Another example in Canada where gender issues are examined within the context
of membership of a particular social group is the decision of the Immigration Appeals
Board of Canada, known as Zekiye Incirciyan®”’. In the case, the applicant is a Turkish
citizen and a widow. She mentions the difficulties she encountered while living as a
widow in Turkey. The applicant states that she was constantly subjected to harassment
by men during the day. She also states that she has previously been kidnapped and
sexually assaulted. The Canadian Board of Immigration Appeals emphasised that
Ms. Incirciyan was “a single woman living alone in a Muslim country without the
protection of a male relative” and that she was a member of a particular social group.

A judgement of the New Zealand High Court also refers to the Zekiye Incirciyan
judgement and reaches similar conclusions®®. In the case at hand, the applicant woman
was born in the Kashmir region of India. She is married with two children. She came

202 Johnsson (n 42) 224-225; Hathaway (n 62) 162; Kelley (n 56) 565; Musalo (n 80) 804; Oosterveld (n 201) 36; Elizabeth
Adjin-Tettey, ‘Defining a Particular Social Group Based on Gender’, Refuge: Canada’s Journal on Refugees/ Refuge: Revue
canadienne sur les réfugiés, (1997) 16(4) Refugee and Immigrant Women: An International Perspective 22, 22; Kate Ogg,
‘The Future of Feminist Engagement with Refugee Law: from the Margins to the Centre and out of the ‘Pink Ghetto’?’,
Research Handbook on Feminist Engagement with International Law, Susan Harris Rimmer, Kate Ogg (Eds.) (Edward
Elgar Publishing 2019) 177.

203 Ogg (n202) 177.

204 Sushil Raj, ‘The Gender Element in International Refugee Law: Its Impact on Agency Programming and the North-South
Debate’ (2001) (1) ISIL Year Book of International Humanitarian and Refugee Law 164, 182.

205 Raj (n204) 182.

206 The Attorney General of Canada v. Patrick Francis Ward, Supreme Court Judgments, [1993] 2 S.C.R. 689, <https://decisions.
sce-csc.ca/sce-csc/sce-cse/en/item/1023/index.do> 21 September 2024.
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207 The original judgement could not be found. For an assessment of the judgement, see Hathaway (n 62) 162; Costance
Maclntosh, ‘When ‘Feminist Beliefs’ Became Credible as ‘Political Opinions’: Returning to Key Moment in Canadian
Refugee Law’ (2005) (17) Canadian Journal of Women and the Law 135, 136; Oztiirk (n 16) 287.

208 Refugee Status Appeals Authority, Refugee Appeal No. 80/91, N.S. at Auckland, 20.02.1992. For the judgement, see <https://
www.refugee.org.nz/rsaa/text/docs/80-91.htm> 4 September 2024.
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to New Zealand with her husband X on a tourist visa and started to run a small shop
selling handicraft products. However, their business did not go well and the shop
closed. Her husband X was arrested for an offence and was in prison at the time of
the case. The applicant woman states that if she and her two children were sent to
the Kashmir region of India without her husband, she would be in a very difficult
situation and at risk of persecution. At the time the appeal was being examined, the
area in question was controlled by Muslim forces supported by the State of Pakistan.
The applicant’s father is deceased. His mother lives with one of his sisters, who is
married. The other sister is in New Delhi. She has no male family member in Kashmir
to support her. On these grounds, she claims that she is at risk of being subjected to
sexual assault, inhuman, degrading and ill-treatment and seeks refugee status. The
Supreme Court, referring to the considerations set out in the Incirciyan judgment,
states that the applicant is “a Muslim woman living separately from her husband in a
Muslim community, unable to find accommodation, support from a male family member
or financial support and known to have violated the customs of her community” and
emphasises that she is at risk of persecution because she is a member of a particular
social group. It states that she should be granted refugee status for these reasons.

A judgement of the Administrative Court of Augsburg in Germany was on the
issue of forced marriage®”. In the case, the applicant woman is a citizen of the Islamic
Republic of Afghanistan. She was forced by her father to marry a friend of her uncle.
Immediately after the wedding, in 2011, she fled to Germany to live with her aunt.
The Court considers that the forced marriage constitutes persecution. In addition, in
the Court’s view, the persecution threatening the applicant was linked to her gender
and her membership of a particular social group - unmarried women from families
that traditionally practiced forced marriage.

The first judgements on the issue that persons in fear of persecution on account
of their sexual orientation may be considered as membership of a particular social
group can be found in the Dutch judiciary®'’. In the case of a homosexual citizen
of the Republic of Poland who sought asylum with the Dutch authorities for fear
of persecution, the Dutch courts held that although homosexuality is not officially
criminalised by the state in Poland, homosexual individuals constitute a particular
social group and are subjected to serious discrimination and should be granted refugee
status?!!.

In a decision of the Australian Refugee Appeals Tribunal, the applicant, a Turkish
citizen, was found to belong to the social group of “homosexual men in Turkey” and

209 The Administrative Court of Augsburg, Au 6 K 30092, 16 June 2011. <https://www.asylumlawdatabase.eu/en/case-law/
germany-administrative-court-augsburg-16-june2011-au-6-k-30092> 4 September 2024.

210 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074.
211 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074.
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to be persecuted and granted refugee status due to physical violence and humiliation
in Turkey because of his sexual orientation?'?.

In the practice of the United States of America (USA), there are judgements
regarding the fact that victims of domestic violence belong to a certain social group?®.
In one case, a woman, a citizen of the Republic of Guatemala, was married at the age
of seventeen. Since the day of her marriage, she had been subjected to inhuman and
degrading treatment by her husband. Although she applied to the police due to physical
violence by her husband, the police told her that they could not intervene in domestic
matters and she was forced to return home?'*. Although she tried to end the relationship
with her husband by returning to her father’s house, her husband threatened her with
death if she did not return home and she could not end the marriage. She eventually fled
to the USA and applied for protection. The US authorities stated that the Guatemalan
citizen woman was a married woman victim of domestic violence who could not end
her marriage and that this would constitute a social group®'®. In our opinion, women
who are victims of domestic violence, but who are forced to continue the relationship
due to social pressure or economic reasons, constitute a specific social group that is
persecuted.

The Federal Court of Australia also considers domestic violence as persecution
and recognises women victims of domestic violence as members of a particular social
group. In the case of a decision of the Court, Mrs Khawar, a citizen of the Islamic
Republic of Pakistan, was married with three children?'®. She was repeatedly subjected
to physical violence by her husband, an alcoholic*'”. Her neighbours also witnessed
her husband’s constant violence against Mrs Khawar and throwing acid in her face?'®.
Mrs Khawar contacted the police about her husband’s behaviour, but the police did
not intervene*”®. The Court held that domestic violence constituted persecution??’ and
that Mrs Khawar was a member of a particular social group as “a Pakistani national

212 Australia Refugee Review Tribunal, RRT Case No. 1208496, 24 December 2012, para 93, <https://www.refworld.org/
jurisprudence/caselaw/ausrrt/2012/en/91259>, 12 December 2024.
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Matter of A-R-C-G- et al., United States Department of Justice Executive Office for Immigration Review Board of
Immigration Appeals, 26 August 2014 <https://www.refworld.org/jurisprudence/caselaw/usabia/2014/en/89749>; Matter
of Rodi Adali Alvarado-Pefia, United States Board of Immigration Appeals, 20 September 1996, <https://www.refworld.
org/jurisprudence/caselaw/usabia/1996/en/29835>, 22 October 2024.

214 In the Central American states of the Republic of Guatemala, El Salvador and Honduras, there is a widespread belief that
domestic violence is a private matter of the family. For this reason, the police do not intervene in cases of domestic violence.
It is reported that only sixty per cent of women who experience violence by their husbands or partners report the incident
and file a complaint. The remaining women remain silent as they see the complaint as useless, see Maggie Morgan/Deborah
Anker, ‘Obstacles to Entry for Central American Refugees in the US’, in States, the Law and Access to Refiigee Protection:
Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart Publishing 2017) 123-124.

215 Matter of A-R-C-G- et al., pp. 388-389; accord, Matter of Rodi Adali Alvarado-Pefia (n 213).

216 Minister For Immigration & Multicultural Affairs v Khawar [2000] FCA 1130, Federal Court of Australia, 23 August 2000,
para 85 <https://www.refworld.org/jurisprudence/caselaw/ausfc/2000/en/16906> 4 October 2024.
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217 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
218 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
219 Minister For Immigration & Multicultural Affairs v Khawar, para 97.
220 Minister For Immigration & Multicultural Affairs v Khawar, para 159.
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woman subjected to violence and abuse by her alcoholic husband and deprived of

police support™'.

Another example of domestic violence is the judgement of the Supreme Court of
the Republic of Ireland in 201272, In the case, the applicant woman, a citizen of the
Federal Republic of Nigeria, was married in an arranged marriage at the age of sixteen
and could not have children. Due to her inability to have children, she was subjected to
physical violence by her husband. Since she also had scars on her body, it was decided
that her claims were justified and that she could be entitled to subsidiary protection
status as she had suffered “serious harm” as a result of her husband’s actions.

In the practice of the United Kingdom of Great Britain and Northern Ireland,
protection claims of applicants who are victims of domestic violence are also examined.
In the case of Shahanna Sadiq Islam and Syeda Khatoon Shah, both nationals of the
Islamic Republic of Pakistan who fled physical violence at the hands of their husbands,
the UK Court of Appeal held that the applicants’ experiences constituted persecution,
but that they did not constitute a particular social group independent of the fear of
persecution®?®. Islam was a teacher at a school when she tried to break up a fight
between two children over political opinions. One of the children then spread the
allegation that Islam had spoken unfavourably about her husband’s political views.
In response, Islam had a dispute with her husband and her husband physically abused
her. Shah has six children and is a housewife. She has been subjected to physical and
psychological violence by her husband since her marriage at the age of seventeen.
According to the Court, it seems unlikely that individuals can be recognised as a
particular social group without some form of internal connection or unity between
their characteristics, attributes, activities, beliefs, interests or goals. A decision of the
US Board of Immigration Appeals provides a different assessment in this regard®**. In
the decision on the asylum application of Rodi Adali Alvarado-Pefia, a citizen of the
Republic of Guatemala, due to the violence she suffered at the hands of her husband,
some observations are made with regard to the criterion of “membership of a particular
social group”. The judgment states that even members of the most cohesive and
homogenous social group may have unique characteristics as well as common ones®®.
In the Shah and Islam judgement, it is understood that some of the characteristics of
the women in question are different, but both of them were persecuted because of

221 Minister For Immigration & Multicultural Affairs v Khawar, para 160.

222 Treland - High Court, J.T.M. v Minister for Justice and Equality, Ireland and the Attorney General, IEHC 99, March 2012,
see <https://www.asylumlawdatabase.eu/en/case-law/ireland-high-court1-march-2012-jtm-v-minister-justice-and-equality-
ireland-and-attorney#content> 3 September 2024.

223 R v. Immigration Appeal Tribunal and Secretary of State for the Home Department Ex Parte Shah; Islam and Others v.
Secretary of State for the Home Department, Court of Appeal, 23 July 1997 <https://www.refworld.org/jurisprudence/
caselaw/gbrcaciv/1997/en/94996> 2 September 2024.

224 Matter of Rodi Adali Alvarado-Pena (n 213).
225 Matter of Rodi Adali Alvarado-Pefia (n 213).
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their common gender identity. Therefore, it can be said that they are a member of a
particular social group.

In relation to female genital mutilation, the UK has ruled in favour of a woman
applying for refugee status. In a case that was the subject of a UK Court of Appeal
decision, fifteen-year-old Zainab Esther Fornah, a national of the Republic of Sierra
Leone, sought protection because of the risk of FGM?*. FGM is widely practised in
Sierra Leone as a rite of passage from childhood to becoming an adult woman?®?’. The
judgement states that the practice of FGM constitutes persecution under the Geneva
Convention of 1951%%. In addition, the Court recognises that women at risk of FGM
constitute a particular social group?.

In Turkish legal doctrine, there are different views on whether gender-based
applications fall within the scope of one of the five grounds. According to one view,
those who come to Turkey fleeing female genital mutilation are neither recognised
as refugees nor conditional refugees as they do not have a well-founded fear of
persecution®’. Therefore, according to this view, those fleeing female genital mutilation
cannot be considered as the member of a particular social group®'. It is also stated
that refugee or conditional refugee status cannot be granted to those fleeing from the
punishment of stoning for adultery in some countries®?. It is considered that such
persons can only be granted protection within the scope of subsidiary protection
status®.

According to another view in the doctrine, as in Article 10/1(d) of the European
Union Qualification Directive, it would be appropriate to recognise that persons who
face persecution or risk of persecution based on gender may constitute a specific
social group in the LFIP?*. It is emphasised that victims of domestic violence and

226 Zainab Esther Fornah v. Secretary of State for the Home Department, Case No: C4/2004/2047, Neutral Citation Number:
[2005] EWCA Civ 680, in the Supreme Court of Judicature Court of Appeal (Civil Appeals Division) on Appeal from
Immigration Appeal Tribunal, Royal Courts of Justice Strand, London, 9 June 2005, <https://www.refworld.org/
jurisprudence/caselaw/gbrcaciv/2005/en/16772> 4 September 2024.
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228 Fornah v. Secretary of State, para 60.
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It is reported that 80%-90% of women are at risk of FGM, see Fornah v. Secretary of State, para 54.

229 Fornah v. Secretary of State, para 63.

230 Eksi (n 132) 150; Balay Siitlioglu, Uluslararas: Miilteci Hukuku ve Tiirk Hukukunda Siginma Sistemi (On iki Levha 2021)
141, dp. 97.

Eksi (n 132) 150. Ekgi states that a person fleeing from Iran to Turkey because of persecution on the grounds of homosexuality
may be granted conditional refugee status under Article 62 of the LFIP on the grounds of being a member of a particular
social group. See Nuray Eksi, ‘I. Oturum Yabancilar ve Uluslararasi Koruma Kanunu’nda Diizenlenen Uluslararasi Koruma
Tiirleri’, Yabancilar ve Uluslararast Koruma Kanununun Degerlendirilmesi, Ceyda Siiral/Ekin Omeroglu (eds) (Segkin
Yayncilik 2015) 41.

232 Eksi (n 132) 150; Siitliioglu (n 230) 141, dp. 97.
233 Eksi (n 132) 150; Siitliioglu (n 230) 141, dp. 97.

234 Odman (n 15) 166; Oztiirk (n 16) 513; Lami Bertan Tokuzlu, ‘Yabancilar ve Uluslararas: Koruma Kanun’un Yasal Belirlilik
ilkesi Konusunda Tiirk Uygulamasina Katkis1 Uzerine Bir Degerlendirme’ (2016) (7) Uyusmazlik Mahkemesi Dergisi 1061,
1083-1084.
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homosexuals constitute a specific social group in this context***. In addition, it is stated
that gender-based international protection status applications can also be examined
in terms of the criterion of being a member of a particular social group®*. It is also
emphasised that there is a deficiency in the definition of international protection status
in terms of gender-based applications by stating that the LFIP refers to survivors of
gender-based violence under the concept of “persons with special needs” and within
the scope of those who cannot be deported®’.

In practice, according to the information obtained during the verbal interviews
with the Directorate of Migration Management, instead of conducting a detailed and
thorough examination of asylum applications in terms of individual fear of persecution
and whether this fear is based on five justified grounds, it is generally examined directly
in terms of the conditions for subsidiary protection status pursuant to Article 63 of the
LFIP?%, In the interviews made with the Presidency, it was stated®? that in practice,
the majority of those arriving due to the armed conflicts in Ukraine, especially since
it constitutes a current migration situation, already come with a residence permit. For
those who apply for international protection, it is stated that only the conditions under
Article 63 of the LFIP are examined and only subsidiary protection status is granted to
these persons. However, as emphasised earlier, Article 63 of the LFIP stipulates that
before a person is examined for subsidiary protection status, an examination under
Articles 61 and 62 of the LFIP must have been conducted. However, in practice, the
rule is to grant subsidiary protection status and the exception is to grant (conditional)
refugee status. This is in clear contradiction with Article 63 of the LFIP and is not
legally appropriate®*.

In our opinion, for those who fled to Turkey due to the armed conflict in Ukraine
and applied for international protection, it should first be examined whether the
conditions under Article 61 of the LFIP are met**!. In this context, firstly, whether
the applicants have been subjected to persecution or whether there is a risk of
persecution should be addressed. It should then be examined in detail whether the
persecution or risk of persecution is due to one of the five grounds set out in the

235 Sibel Safi, Miilteci Hukuku (2nd edn, Legal 2023) 120; Ozkan (n 145) 109; Aydmh (n 35) 88 vd.
236 Aydmli (n 35) 75 vd.

237 Tokuzlu (n 234) 1083; Cavidan Soykan/Kristen Biehl/Ceki Hazan, Tiirkiye 'de Katilimci Demokrasinin Giiglendirilmesi:
Toplumsal Cinsiyet Esitliginin Izlenmesi Projesi Faz II, Kadin Miilteciler ve Toplumsal Cinsiyet Esitligi Haritalama ve
Izleme Calismast (Ceid Yaymlar1 2021) 24.

238 On the criticism of states’ resort to subsidiary protection status in the absence of a contractual obligation under refugee law
and the increasing application of this status, see McAdam (n 7) 49. For detailed information, see Oztiirk (n 16) 387-388.

239 The Directorate of Migration Management did not provide a clear number of applicants for international protection due to
the armed conflict in Ukraine.

240 Article 2(f) of the European Union Qualification Directive also emphasises that subsidiary protection will be granted to
those who cannot obtain refugee status.

24

—_

As stated in detail earlier, although situations such as armed conflict, occupation and armed aggression are not included
in the Geneva Convention of 1951 on a normative basis, they constitute a part of the Convention’s application within the
framework of certain criteria.
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Convention. In the case of the armed conflict in Ukraine, it is alleged that civilians

were bombed and killed in schools, churches, etc.?*

. Thus, persons are persecuted
solely because they are Ukrainian nationals. Therefore, it can be said that they are
persecuted on the basis of their nationality within the framework of the Convention.
Specific to the subject of the study, it is also possible for individuals to apply for
international protection on the grounds of gender-based violence they have suffered
in the context of armed conflict and aggression. In this case, in line with UNHCR
practice and the European Union Qualification Directive, it can be interpreted that
the applicants (especially women who have been sexually assaulted) are a member
of a particular social group and are therefore persecuted. If the fear of persecution
based on one of the five justified grounds cannot be proven in the concrete case, an

>

assessment can be made in terms of “subsidiary protection”, which complements

other international protection statuses.

The subsidiary protection status has been transposed into Article 63 of the LFIP
based on the European Union Qualification Directive. In the doctrine, the European
Union Qualification Directive and Article 63 of the LFIP are compared and some
evaluations are made.

Atrticle 15 of the European Union Qualification Directive emphasises that the
criterion for an applicant for subsidiary protection status is “serious harm”, not
“persecution” as in refugee protection. Article 2, subparagraph (f) of the Directive

>

sets out important standards of proof for the application of serious harm. According
to this subparagraph, if there are substantial grounds for believing that there is a real
risk that the applicant will suffer serious harm, he or she may be granted subsidiary
protection status. In addition, Article 6 of the Directive elaborates in detail on the actors
who play a role in causing serious harm in a concrete case. According to the Article,
a person may benefit from international protection in a Member State if there is a
risk of serious harm caused by non-state actors, including the State, parties or entities
controlling the State or a significant part of its territory, and international organisations.
The inclusion of non-state actors as actors of serious harm in the European Union
Qualification Directive can be considered as a positive development as it clarifies one

of the “most controversial topics of refugee law”*®.

The LFIP, as in the Directive, does not include a definition of “serious harm’ and
its actors. Article 63 of the LFIP does not mention the concept of serious harm at all,
and only lists the situations that fall within the scope of this concept, as in Article 15
of the Directive. Furthermore, while Article 2 of the Directive, which is the definitions
article, explicitly states that it is sufficient to “believe that there is a real risk™, it is not
clear from the article whether the death penalty or torture, inhuman treatment or acts

242 Poganoglu (n 156) 245-246.
243 Tokuzlu (n 234) 1083.
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of indiscriminate violence must be proved by the applicant in a definite and absolute
manner in the LFIP?*,

The lack of clarity in the wording of Article 63 of the LFIP leads to the emergence of
different opinions. In the doctrine, an evaluation is made in terms of the death penalty
under Article 63/1(a) of the LFIP. It is argued that reasonable suspicion, substantial
grounds or strong indications regarding the likelihood of the death penalty being
carried out are not sufficient, and that the allegations regarding the death penalty must
be proven conclusively®®.

Article 63 of the LFIP causes many problems in terms of implementation due to
its ambiguities**. In the LFIP, the difference between the concept of “persecution”,
which is the criterion for (conditional) refugee protection, and “serious harm”, which
is the key element of subsidiary protection, should be emphasised more and detailed
explanations should be provided on both concepts. Especially considering the fact
that it is not possible to appeal to higher courts against the decisions rejecting the
international protection application and therefore no certainty can be provided through
the unification of case law, the importance of providing clarity and certainty in this
regard in the legislation is more understandable. Pursuant to Article 80 of the LFIP,
decisions regarding international protection applications may be brought before
administrative courts. However, Article 80/1(d) of the LFIP states that the decisions
of the administrative courts are final and therefore, it is not possible to appeal to higher
courts®’. Therefore, it is not possible to explain and clarify the concepts that need to
be addressed in deciding on international protection status through case law.

Articles 9 and 10 of the European Union Qualification Directive deal in detail with
the issues that may constitute grounds for persecution and the conditions required in the
concrete case. In this context, it is seen that the issue of “membership of a particular
social group™*®, which has a more vague and obscure content compared to the other
five grounds, is clarified and it is clearly stated that this ground can be examined in
applications based on gender, as mentioned before. Similarly detailed provisions on
“persecution”, the five grounds for persecution and “serious harm” are needed in the
LFIP.

In Turkish law, the inclusion of more explanatory provisions for the application
of Article 63 of the LFIP would clarify the circumstances under which subsidiary
protection status can be recognised. Currently, it is not clear under which conditions,

244 Oztiirk (n 16) 403 dp. 1521.

245 Asli Bayata Canyas, ‘Yabancilar ve Uluslararas1 Koruma Kanunu Kapsamindaki Geri Gonderme Yasaginin Uygulanma
Kosullarnin AIHM Kararlar1 Cergevesinde irdelenmesi’ (2015) 5(1) Hacettepe HFD 73, 76-77; Can (n 132) 269.

246 Oztiirk (n 16) 403 dp. 1521; Tokuzlu (n 234) 1083; Siitliioglu (n 230) 140-141.
247 In the doctrine, the unconstitutionality of this provision may be a matter of debate, see Oztiirk (n 16) 500.
248 Oztiirk (n 16) 274; Can (n 132) 133-134.
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criteria and standards subsidiary protection status is recognised in practice. The most
important reason for this situation is that there is no international treaty on subsidiary
protection that is binding on states. The European Union Qualification Directive is not
binding on Turkey. It can only be taken into consideration as a model. Today, there is
an increasing need for an international convention applicable to persons outside the
protection of the Geneva Convention of 1951. In the absence of such an international
convention, the conditions and standards of protection recognised in various States
under complementary protection vary widely. In this regard, it is important to ensure
the uniformity of state practices and to set an international standard for subsidiary
protection status®*.

Conclusion

The Geneva Convention of 1951, which contains concrete provisions for persons
in need of international protection, defines the concept of refugee and sets the basic
standards for obtaining this status, is the first source to be used against gender-based
persecution. Although the provision of the Convention limits the sources of fear of
persecution to certain grounds and gender, which constitutes one of the largest groups
in the face of such persecution, is not listed among the grounds that may give rise to
the fear of persecution, it is widely accepted that gender has a determining effect on
the form and causes of treatment constituting persecution, and in this context, it is
foreseen that the correct interpretation of the article will not exclude the concept of
gender. Refugee status therefore remains the main instrument offering international
protection to individuals against gender-based persecution. However, the fact that the
criteria stipulated in the Geneva Convention of 1951 have not been expanded on a
normative basis, and that human rights treaties guaranteeing the fundamental rights
and freedoms of individuals do not ultimately provide for a special protection status,
necessitates the existence of statuses called complementary protection, especially
for individuals who fall outside the definition of refugee in the face of gender-based
persecution.

The so-called complementary protection statuses extend the protection afforded to
the individual by both stretching the concept of persecution/(reducing it to the level
of serious harm) and by not limiting it to certain affiliations, which are considered as
justified grounds. However, it should be noted that the emergence of complementary
forms of protection as a result of the need to offer protection to persons who are
not refugees leads to the conclusion that refugee status serves as a threshold in the
assessment of this protection. In other words, a person’s eligibility for complementary
protection requires an assessment in terms of refugee status. If, as a result of such an
assessment, the person has not obtained refugee status, it is accepted that only then

249 Topal (n 2) 267-268.
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should an assessment be made in terms of complementary protection. This acceptance
is not only a consequence of the nature of the complementary protection status, but also
a requirement of the fulfilment of the international obligations of the states parties to
the Geneva Convention of 1951. This is because complementary protection statuses
are largely based on national legal regulations. The existence of complementary
protection statuses on a national basis not only weakens the protection provided to
the individual, but also causes the boundaries of the envisaged protection to diverge,
thus making state practices in this direction less uniform. This situation brings to the
agenda the need to regulate complementary protection statuses by an international
convention. This is because an international convention granting protection status to an
individual significantly affects/expands the scope of the rights and freedoms granted to
these individuals and ultimately offers a stronger protection as it puts states under an
international obligation in the light of the independent nature of human rights treaties
from the principle of reciprocity.

At this point, the Istanbul Convention comes to the fore, especially in terms of
emphasising the protection offered against gender-based persecution. The Istanbul
Convention places an obligation on States Parties to take the necessary legislative or
other measures to ensure that gender-based violence against women is recognised as
persecution within the meaning of the Geneva Convention of 1951 and as a serious
form of harm for the purposes of complementary protection. The Convention provides
that all grounds defined in the Convention shall be interpreted in a gender-sensitive
manner and that applicants shall be granted refugee status through the relevant legal
instruments in force if they are in danger of persecution on any one or more of these
grounds, and that necessary legislative or other measures shall be taken to establish
gender-sensitive asylum procedures. In this respect, the Convention, while recognising
that those subjected to gender-based persecution constitute a specific social group,
implicitly extends the protection offered by the Geneva Convention of 1951 and
complements the protection provided by the Geneva Convention of 1951 by facilitating
access to international status in the face of gender-based persecution. Therefore, the
Istanbul Convention at least gives normative character to the complementary protection
against gender-based persecution on an international basis and serves to transform
protection into an international obligation for states.

In addition, it is observed that in the implementation of the Geneva Convention of
1951 against gender-based persecution and in the interpretation of the provisions of the
Convention, supervisory mechanisms refer to the provisions of the Istanbul Convention
and the Convention on the Elimination of All Forms of Discrimination against Women.
This is because the Conventions ultimately constitute a part of a whole within the
framework of the protection of the individual against gender-based persecution and
guide subsequent state practice within the scope of the rules of interpretation of
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treaties. Therefore, subsequent state practice constitutes both a means and a result in
the implementation of the Conventions. For this reason, the Conventions in question
constitute legal texts that should be taken into consideration, even if not directly, as
they constitute a part of the rules of interpretation.

As a party to the Geneva Convention of 1951, Turkey’s legislation on the law on
foreigners is regulated in line with the provisions of the Convention. Refugee status
under Article 61 of the LFIP is defined within the scope of the Geneva Convention
of 1951 (taking into account the declaration submitted by Turkey when becoming a
party to the Convention). The international protection statuses regulated in Article 62
(conditional refugee status) and Article 63 (subsidiary protection status) of the LFIP are
based entirely on Turkey’s domestic legislation and are not covered by the Convention.

The main difference between subsidiary protection status and (conditional) refugee
status is the timing of the assessment of these statuses by the Directorate of Migration
Management during the examination of the applications of persons seeking asylum
in Turkey. Pursuant to Article 63 of the LFIP, before a person is examined in terms of
subsidiary protection status, an examination under Articles 61 and 62 of the LFIP must
have been conducted. However, in practice, applications are assessed without following
this order. This is in clear violation of the LFIP and the Geneva Convention of 1951.
Asylum applications must first be examined in terms of (conditional) refugee status.

In this study, assessments are made especially in the framework of the asylum-
seekers who took refuge in our country due to the armed conflicts in Ukraine. In
this context, firstly, it is analysed whether the applicants have been persecuted or
whether there is a risk of persecution. Afterwards, it is examined in detail whether the
persecution or risk of persecution is due to one of the five grounds stipulated in the
Convention. It is alleged that in the armed conflict in Ukraine, civilian populations have
been bombed in violation of international law and civilian casualties have occurred.
Therefore, it is concluded that Ukrainian nationals have been persecuted on the basis
of their nationality and may be refugees under the Geneva Convention of 1951. In
connection with the subject matter of the study, it is concluded that persons who
have been subjected to sexual violence during the armed conflict in Ukraine have
been persecuted on account of their membership of a particular social group and may
be recognised as refugees in this context. If it is concluded that the conditions for
refugee status are not met in the concrete case, an assessment can be made in terms of
subsidiary protection. However, as a result of the lack of detailed explanations of the
concepts of “serious harm” and “persecution” in the LFIP, the issue of who will be
granted subsidiary protection status in practice and according to what standards and
principles, remains unclear. Further clarification of the content of these concepts in the
law would contribute to this situation. The fact that there is no unity of jurisprudence
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before the higher courts due to the fact that the right to sue against decisions on
international protection is only recognised by the courts of first instance also reveals
the need for a clear regulation of these issues in the legislation.

Assessments of gender-based asylum applications mainly focus on two issues.
Firstly, assessments are made to determine whether gender-based violence constitutes
persecution/risk of persecution and whether the fear arising from this persecution/risk
of persecution can be proven. When it is concluded that there is a fear of persecution/
risk of persecution, it is examined whether the fear in question is based on one of
the five justified grounds set out in the Geneva Convention of 1951. In practice, it is
observed that the most problematic issue arises at the point where persons relate what
they have experienced during the interview. For various reasons, the persons cannot
fully convey their experiences to the interviewer and as a result, they cannot prove the
fear they have experienced. In the doctrine, some suggestions are made in this regard.
It is emphasised that what should be taken as a basis here should be an objective fear.
It is also emphasised that the fact that the person had less fear than the average in the
concrete case should not eliminate the persecution or the risk of persecution in the
case. It is also rightly emphasised that the burden of proof should be shared between
both the refugee and the interviewing and decision-making authorities. In our opinion,
the provision in Article 78/3 of the LFIP also supports this view.

Some conclusions are reached on whether gender-based violence falls within one
of the five grounds listed in the Geneva Convention of 1951 in line with various court
decisions and the opinions in the doctrine. In this context, the judgements concerning
applications based on domestic violence, sexual assault, sexual orientation, certain
surgical interventions on the genital organs and forced marriage are analysed in
detail. It is concluded that in these applications based on gender-based violence, the
seriousness of the incident and the position of the applicant in the concrete case should
be taken into account and whether the applicants have been persecuted on account of
their membership of a particular social group should be prioritised.

The cases where persons seek asylum in Turkey, not individually, but through a
mass migration movement, are discussed separately in this study. In this regard, there
are persons who should be granted temporary protection status in accordance with the
Temporary Protection Regulation. Pursuant to Provisional Article 1 of the Temporary
Protection Regulation, temporary protection status is granted to persons who came
to Turkey “ due to the events that have taken place in Syrian Arab Republic since 28
April 2011.” Therefore, persons covered by the Regulation cannot be included in the
individual application process, even if they are victims of gender-based violence.
However, the fact that this issue is stipulated by the Regulation rather than by law is
rightly criticised in our opinion.
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The Right of Meskhetian Turks to Return to Their Country
Ahiska Tiirklerinin Ulkelerine Geri Dénme Hakki
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Abstract

Meskhetian Turks were deported from the Meskhetian region of the Georgian Soviet Socialist Republic in November 1944,
following the State Defence Committee of the Union of Soviet Socialist Republics’ decision No. 6279 (July 31, 1944). In 1989,
just two years before the collapse of the Soviet Union, a significant number of Meskhetian Turks residing in Uzbekistan’s
Fergana region were forcibly relocated by the Soviet administration to various parts of the Soviet Union, resulting in a
second wave of deportation. Today, Meskhetian Turks live not only in the former Soviet territories but also in several States,
notably Turkiye and the United States of America. This article explores the legal pathways that could enable Meskhetian
Turks, now dispersed globally, to return to their ancestral homeland in the Meskhetian region of present-day Georgia.
The first section focuses on the history of the Meskhetian Turks, detailing their deportation and subsequent efforts to
return to their country. The second section examines the definition, scope, and nature of the ‘right of return,” explores
whether Meskhetian Turks possess this right under the law of state succession, and studies the legal remedies available
to them. It is proposed that the Human Rights Committee, the supervisory body of the 1966 United Nations Covenant
on Civil and Political Rights, would serve as the most effective mechanism for enabling Meskhetian Turks to reclaim their
right to return to their homeland.

Keywords
Exile, International Covenant on Civil and Political Rights, Mass Deportation, Meskhetian Turks, Right of Return

Oz

Ahiska Turkleri, Sovyet Sosyalist Cumhuriyetler Birligi'nin Devlet Savunma Komitesinin 31 Temmuz 1944 tarihli ve 6279
sayili karari uyarinca 1944 yilinin Kasim ayinda Giircistan Sovyet Sosyalist Cumhuriyeti'nin Ahiska bélgesinden Orta Asya’ya
tehcir edilmistir. 1989 yilinda, yani Sovyet Sosyalist Cumhuriyetler Birligi’nin ¢ékiisiinden iki yil 6nce, Ozbekistan’in Fergana
bolgesinde yasayan 6nemli sayidaki Ahiska Tiirkd, etnik siddete maruz kalmalari nedeniyle, Sovyet yonetimi tarafindan
Sovyet Sosyalist Cumhuriyetler Birligi’nin baska bolgelerine tahliye edilmisler ve boylece ikinci bir tehcir daha yasamislardir.
Ahiska Turkleri, ginimuzde, eski Sovyetler Birligi cografyasinin yanisira basta Tiirkiye ve Amerika Birlesik Devletleri olmak
lUzere gesitli devletlerde yasamaktadir. Bu makale diinyanin muhtelif yerine dagilmis Ahiska Tiirklerinin, anavatanlari olan
ve giinimuizde Gurcistan Devleti sinirlari igcinde kalan Ahiska bolgesine geri dénme haklarinin bulunup bulunmadigini
tartismakta, tlkelerine geri donmelerine imkan saglayacak hukuki yollari incelemekte ve degerlendirmektedir. Bu gergevede,
makalenin ilk bolimu Ahiska Turklerinin tarihine, stirglin edilme siiregleri boyunca yasananlara ve ulkelerine geri donme
¢abalarina ayrilmistir. Calismanin ikinci bélimiinde ise uluslararasi hukuk altinda “geri donme hakki”nin tanimi, kapsami ve
niteligi incelenmekte, Ahiska Turklerinin halefiyet hukuku altinda geri donme hakkina sahip olup olmadiklari tartisilmakta,
bu hakki kullanabilmek i¢in basvurabilecekleri hukuki yollar Gzerinde durulmakta ve bu hukuki yollar igcinde en etkili
mekanizmanin 1966 tarihli Birlesmis Milletler Medenf ve Siyast Haklar Sézlesmesi’nin denetim organi olan insan Haklari
Komitesi’'ne basvuru mekanizmasi oldugu tespiti yapiimaktadir.
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1. Introduction

Meskhetian Turks were deported from the Meskhetian region of the Georgian Soviet
Socialist Republic in November 1944 in accordance with the decision of the State Defence
Committee of the Union of Soviet Socialist Republics No. 6279 (July 31, 1944)'. In 1989,
two years before the collapse of the Soviet Union, a significant number of Meskhetian Turks
living in the Fergana region of Uzbekistan were dispersed by the Soviet administration
to various parts of the Soviet geography, resulting in a second deportation of Meskhetian
Turks. Today, in addition to the former Soviet geography, Meskhetian Turks live in various
States, especially in Tiirkiye and the United States of America.

This article examines the legal avenues that will allow the Meskhetian Turks, who
are scattered in various parts of the world, to return to their homeland, the Meskhetian
region, which is currently within the borders of the State of Georgia.

The first part of the article is devoted to the history of the Meskhetian Turks, their
deportation and their efforts to return. Indeed, it is necessary to understand the events
of the past in order to evaluate the legal possibilities and procedures of the present.
On the other hand, the documents prepared by the Council of Europe (CoE) and other
international organisations following Georgia’s admission to the CoE in 1999, which
constitute the final stage of the historical process, provide the basis for the legal process
for repatriation. The documents of the international organisations, which determine that
Georgia has not fulfilled its commitments to carry out the repatriation of Meskhetian
Turks and make recommendations for their fulfilment, constitute reliable evidence
that Meskhetian Turks have not achieved their right to return. The subject of the legal
process to be initiated will be the fulfilment of this right.

In the second part of the article, the definition, scope and nature of the ‘right of
return’ will be examined, and the legal remedies through which Meskhetian Turks
can seek to achieve this right will be explored. The Human Rights Committee, the
supervisory body of the 1966 United Nations Covenant on Civil and Political Rights,
will be proposed as the most effective mechanism to enable Meskhetian Turks to realise
their right to return to their homeland.

I. The History of a Double Deportation

Meskhetian Turks are people who have been deported twice?. In November 1944,
they were forcibly deported by NKVD? troops from their homeland in Georgia to

1 For the text of the deportation decision see Kiyas Aslan, Ahiska Tiirkleri (Ahiska Tiirkleri Kiiltiir ve Dayanisma Dernegi
1995) 39-43.

2 Kakoli Ray, ‘Repatriation and De-Territorialization: Meskhetian Turks” Conception of Home’ (2000) 13(4) Journal of
Refugee Studies 391, 391.

3 Narodny Komissariyat Vnutrennih Del, People’s-Commissariat of Internal Affairs from 1917-1946, to be renamed MVD
(Ministerstvo Vnutrennih Del, Ministry of Internal Affairs) in 1946.
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Central Asia. In 1989, they were evacuated to other parts of the Union of Soviet
Socialist Republics (USSR) because of ethnic violence in their place of exile in the
Fergana Valley in Uzbekistan®.

Most Meskhetians prefer to be called Ahiska Turks, in reference to the city of
Ahiska in this region®. After having labelled them as ‘Azerbaijanis’ in the 1930s°, the
Soviet regime renamed them as Meskhetians during World War IT7 to assert that this
community is descended from the Georgian Meskhet tribe®. As a matter of course, we
have opted in this article to use the term ‘Meskhetian’, which is commonly and almost
exclusively used in international documents, in full respect of the Ahiska Turks’ right
to self-identification.

According to Georgian historiography, Meskhetian Turks, who are Sunni Muslims
and speak Turkish close to the Kars dialect, are actually the descendants of the Meskhs,
a Georgian tribe who converted to Islam between the 16% and 19" centuries’. Turkish
historians, on the other hand, affirm that the Turkish tribes that settled in the region
in the 5™ century AD eventually united around a single ethnic identity of Meskhetian
Turks'®. The Georgian official discourse insists on referring to the Meskhetians as
‘Muslim Georgians’. However, unlike Muslim Georgians, Meskhetians speak Turkish'!.

In Ottoman official records, the region has been referred to as ‘Vilayet-i Ahiska’
since the 16" century, when Ottoman rule began'?. Tsarist Russia annexed the northern
part of the Meskhetia region in accordance with Article 4 of the Treaty of Edirne of
18293, Meskhetians took part in the Ottoman side in the Ottoman-Russian War of
1877-1878'* and, by the end of WW1, declared a semi-autonomous federation to be
united with the Ottoman Empire'>. Participating in the Batumi Conference, (11 May-4

4 “Punished Peoples” of The Soviet Union, The Continuing Legacy of Stalin’s Deportations, A Helsinki Watch Report, (1991),
51 < https://www.hrw.org/reports/pdfs/u/ussr/ussr.919/usssr919full.pdf > accessed 6 February, 2024.

5 Malika Mirkhanova, ‘People in Exile: The Oral History of Meskhetian Turks (4khyskha Turkleri)’ (2006) 26(1) Journal
of Muslim Minority Affairs 33, 33-34; “Punished Peoples™ of The Soviet Union, The Continuing Legacy of Stalin’s
Deportations (n 4) 52.

6 Aysegiil Aydingiin, ‘Creating, Recreating and Redefining Ethnic Identity: Ahiska / Meskhetian Turks in Soviet and Post-
Soviet Contexts’ (2002) 21(2) Central Asian Survey 185, 193.

7  Ray(n2)392.

8  Goktug Kiprizli, “Victims of the Soviet Policies: The Case of the Ahiska Turks (1944-1968)’ (2019) 56 Avrasya Etiidleri
79, 80.

9  Mirkhanova (n 5) 34.

10 Aysegiil Aydingiin, Cigdem Balim Harding, Matthew Hoover, Igor Kuznetsov, Steve Swerdlow, Meskhetian Turks: An
Introduction to their History, Culture, and Resettelment Experiences (Center for Applied Linguistics 2006), 3-4.

11 Elterishan Elgibey, ‘Historical Background of Meskhetian Turks’ Deportation and Their Repatriation Process to Georgia’
(2023) 7(2) Uluslararast Kriz ve Siyaset Aragtirmalar1 Dergisi 423, 424.

12 Mahmut Niyazi Sezgin and Kamil Agacan, Diinden Bugiine Ahiska Tiirkleri Sorunu (Avrasya Stratejik Arastirmalar Merkezi
2003) 9.

13 Muahedat Mecmuast, IV, Ceride-i Askeriye Matbaasi, Istanbul, 1298, 72-73; Gabriel Noradounghian (1900) II Recueil
d’actes internationaux de I'Empire Ottoman (Paris 1900) 167-168.

14 Kiprizli (n 8) 81.
15 Aydingiin (n 6) 187-188.
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June 1918) to discuss the future of the region, Meskhetians declared their will to join
Tiirkiye, in accordance with the principle of self-determination of peoples put forward
by President Wilson'S.

In 1921, Soviet forces gained control over Georgia. Under the Treaty of Kars signed
on 13 October 19217, Tiirkiye ceded to the Soviets significant parts of the territory lost
to the Ottoman Empire, including Ahiska'®. This was confirmed by the Moscow Treaty
of March 16, 1921, The Soviet government treated the Meskhetian Turks as potential
enemies and spies, which played a decisive role in the development of a sense of ethnic
belonging among Meskhetian Turks. In the late 1920s and 1930s, when Meskhetian
Turks were subjected to discriminatory and unequal treatment, identification with
Turkishness would gain momentum?®.

Regardless of the debates on their ethnic origins, it is obvious that Meskhetian
people have always seen, felt and defined themselves as Turks?!. The issue of which
tribes inhabited the region in ancient times can only be of academic value and does
not make any legal sense. In legal terms, it is the most natural right of both individuals
and societies to freely adopt and determine the identity they want.

The USSR did not recognise Meskhetians as a ‘nationality’?, subjecting them to
various forms of discrimination®. In fact, the early Soviet nationality policy recognised
the freedom and self-determination of peoples. The Declaration on the Rights of
the Peoples of Russia, issued in November 1917, recognised the right of nations to
self-determination and autonomy?*. Meskhetians, who were mentioned as ‘Turks’
in the 1926 Soviet census, thus had the opportunity to receive education in Turkish
until 1935-1936. However, after this date, the language of instruction in schools was
changed from Turkish to Azerbaijani, and in the late 1930s, with the Russification
policies and the removal of the category of ‘Turk’ from the list of recognised peoples,
Meskhetian Turks were deprived of the advantages of recognised peoples, such as
a land, a degree of autonomy, the use of their own language including for purposes
of education and publication and a -limited- right to preserve their religion. In the

16 Sezgin and Agacan (n 12) 13.

17  For the authentic text see <https://www.mfa.gov.tr/data/Kutuphane/Kurucu_Anlasmalar/1921-kars-anlasmasi.pdf> accessed
7 February, 2024.

18  Aydingiin, Harding, Hoover, Kuznetsov, Swerdlow (n 10) 5.

19 For the authentic text see < https://www.mfa.gov.tr/data/Kutuphane/Kurucu_Anlasmalar/1921-moskova-anlasmasi-fransizca.
pdf > accessed 8 February 2024.

20 Aydingiin (n 6) 187-188.

21 Sezgin and Agacan (n 12) 13 ve 35.
22 Aydingiin (n 6) 185.

23 ibid (n 6) 185.

24 N Asl Sirin Oner, ‘Stalin’in Milliyetler Politikasinin Bedeli Olarak Ahiska Siirgiinii ve Ahiskalilar’in Siirgiindeki Yasamlar1’
(2019) 56 Avrasya Etiidleri 53, 57.
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1936 census, the Meskhetians were recorded not as ‘Turks’ but as ‘Azerbaijanis’.
Some Meskhetians were forced to change their surnames into Georgian or to adopt
Russianised versions of their names*. Meskhetians Turks were excluded from the
political elite and from all important decision-making positions and were denied all
the rights granted to recognised peoples, such as priority in employment, promotion,
admission to universities and funds to promote cultural development®’. ‘It is significant
that on the eve of the deportation in 1944, Meskhetians were classified as Turks of
Tiirkiye’?.

A. The 1944 Exile

The USSR engaged in mass deportations of hypothetical class enemies and
committed acts of ethnic cleansing during these deportations®. In particular, the Stalin-
era Soviet regime is remembered for its extra-legal State actions and mass repression®.

Between 1937 and 1951, the Stalin regime deported 13 national groups (Koreans,
Finns, Germans, Karachays, Kalmyks, Chechens, Ingush, Balkars, Crimean Tatars,
Meskhetian Turks, Georgian Kurds, Hemshins and Pontic Greeks) to remote areas
of the USSR. The Soviet leadership justified the ethnic cleansic of over two million
people on the grounds that the deported nations were traitors and disloyal to the Soviet
State’!.

The deportation of Meskhetians was carried out in November 1944 in accordance
with the decision 6279 of the State Defence Committee dated July 31, 1944*. According
to an explanatory letter to Stalin from Lavrenty Beria, the People’s Commissar of
Internal Affairs of the USSR, labelled ‘top secret’, ‘a significant part of the population
in question has for many years been in contact with their relatives on the Turkish side
with a tendency to emigrate, smuggling, acting as a source of recruitment of spies for

Turkish intelligence agencies and providing manpower for bandit groups’.

The total number of deportees was estimated at 115,500, with an additional 40,000
men still at the front at that time*, which facilitated the rapid implementation of the

25 Stephen F Jones, ‘Meskhetians: Muslim Georgians or Meskhetian Turks?” A Community without a Homeland” (1993) 13(2)
Refuge 14.

26 Elgibey (n 11) 424.

27  Aydingiin (n 6) 190.

28 Jones (n 25) 14.

29 Terry Martin, ‘The Origins of Soviet Ethnic Cleansing’ (1998) 70(4) The Journal of Modern History 813, 815-816.

30 E Kh Panesh and L B Ermolov, ‘Meskhetinsky Turks under the Conditions of the Modern Ethnic Processes in the USSR’
(1993) 57(219) Belleten 589, 589.

31 ] Otto Pohl, ‘Stalin’s Genocide against the “Repressed Peoples™” (2000) 2(2) Journal of Genocide Research 267, 267.
32 For the text of the decision, see Aslan (n 1) 39-43.
33 Aslan(n 1) 37-38.

34 Panesh and Ermolov (n 30) 589. Western sources estimate the number of people deported at 150,000 to 200,000. See
Mirkhanova (n 5) 35.
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deportation. A major contradiction in the deportation of the Meskhetians is that unlike
other North Caucasian peoples who were deported at the same time, they were never
officially accused of collaborating with the Nazis, but were subjected to the same
sanctions as the groups accused of this*. Their deportation was not related to the
current war, but to a possible future war with a probable enemy?®.

Already in the 1930s, Lavrentiy Pavlovich Beria, the Georgian-born head of the
NKVD, the ‘inspirer’ and executor of the deportation of the Meskhets, had conducted
a serious Georgianisation campaign against the Ossetians and Abkhazians living
in Georgia. The ethnic cleansing of the Meskhetian population followed by the
resettlement of ethnic Georgians in the region can be considered as the most violent
part of Beria’s campaign to ‘Georgianise’ Georgia. Most of the lands belonging to the
exiled North Caucasians were annexed to Soviet Georgia in 1944-1945%. In 1945,
30,000 Christian Georgians were forcibly resettled in the villages vacated by the
Meskhetian Turks, and the houses belonging to the Turks were demolished, completely
changing the demographic structure of the Turkish-Soviet border?®.

Stalin was convinced that the presence of a Turkish minority on the Soviet
Union’s border with Tiirkiye could disrupt his future plans to pressure **or directly
occupy Tiirkiye*. The Meskhetians were reclassified as ‘from Tiirkiye on the day
of deportation; which can be seen as a preparation for the future accusation of
Meskhetians of collaborating with the enemy*'. The deportation can also be considered
as a tactical move of the USSR’s holistic strategy to sever the ethnic ties between
Tiirkiye and the Turkic World. In fact, in 1948, most Turkish elements in Armenia were
deported to Azerbaijan. Armenians expelled the Turkish-Karapapak community from
the country, expelled the Muslim Hemshinites from Adjaria and gained demographic
superiority in the Javakhetia region*’. On the other hand, the deportation is associated
with Armenian territorial demands from Tiirkiye and with Soviet intentions to annex
the region to ‘Greater Soviet Armenia’. Indeed, between 1945 and 1953, the Soviet
Union claimed the eastern provinces of Tiirkiye on behalf of both Soviet Armenia
and Soviet Georgia®.

35 Jones (n25) 14.

36 1Kreindler, ‘The Soviet Deported Nationalities: A Summary and an Update’ (1986) 38(3) Soviet Studies 387, 391-392.
37 Jones (n25) 14-15.

38 Oner (n 24) 69.

39 “Punished Peoples” of The Soviet Union, The Continuing Legacy of Stalin’s Deportations (n 4) 8.

40 Pohl (n31) 286-287.

41 S Enders Wimbush and Ronald Wixman, ‘The Meskhetian Turks: A New Voice in Soviet Central Asia’ (1975) 17(2-3)
Canadian Slavonic Papers 320, 324.

42 Sezgin and Agacan (n 12) 17.
43 Jones (n 25) 14-15.
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Soviet Armenia has never given up its claims to the northeastern provinces of
Tiirkiye, which were ceded to Armenia by the 1920 Treaty of Seévres (Art. 89-91)*
but returned to Tiirkiye by the Turkish-Soviet Treaties of 1921. The deportation of the
Meskhetians constituted both a concession to the traditional hatred of the Armenians
in the region towards the Turks and a prelude for the extension of Soviet influence to
the disputed areas®.

Approximately 15,000 Meskhetian died on the way due to the difficult conditions.
The deportees were forced to keep the rotting corpses of their deceased relatives on
the train for almost two months until they were given the opportunity to throw them
out of the train or bury them. Meskhetians were settled in small groups in Kazakhstan
(29,497 people), Kyrgyzstan (9,911 people) and especially Uzbekistan (42,618 people)
and assigned exclusively to agricultural work, forced to live in crowded and unhealthy
conditions, and many of them died in typhus epidemics. Their conditions slightly
improved after Stalin’s death in 1953, and they were not allowed to apply to return to
their homeland*®. Meskhetians were isolated from other ethnic groups*’, subjected to
discrimination, to violations of their ethnic identity, prevented from publishing and
receiving education in their mother tongue*, and deprived of even the most basic
rights of citizenship®. They suffered high mortality rates due to malnutrition and heavy
workload and were subjected to Russification policies®.

The only way for the Meskhetians to survive was to resort to ethnic solidarity.
They clung more strongly to their ethnic roots, and in their new life, they lived as
a closed community and minimised their relations with other ethnic groups. Strong
family ties, endogamy and the preservation of their mother tongue became the main
means of their ethnic strengthening and cultural survival’'. They all spoke Turkish,
came from a common territory, embraced the religion of Islam, and felt a strong
sense of Turkishness. Ironically, these similarities allow the Meskhetian Turks to be
characterised as a nation according to Stalin’s criteria: ‘4 nation is a historically
evolved, stable community of language, territory, economic life, and psychological
make-up manifested in a community of culture’®. The deportation, ordered by Stalin
himself, realised overnight what centuries could not do*.

44 See Sinan Kuneralp, Recueil des traités, Conventions, Protocoles, Arrangements et Déclarations signés entre |'Empire
Ottoman et les Puissances Etrangeres, 1903-1922, Vol. I, 1903-1916 (Les Editions Isis 2000) 526-527.

45 Wimbush and Wixman (n 41) 324-327.
46 Mirkhanova (n 5) 36.

47 Ray (n2)393.

48 Pohl (n31) 267 and 288.

49  Aydingiin (n 6) 188.

50 Elgibey (n 11) 427-428.

51 Aydingiin (n 6) 192.

52 Joseph Stalin, Marxism and the National Question. Selected Writings and Speeches (International Publishers 1942) 12. See
<https://archive.org/details/in.ernet.dli.2015.166817/page/n7/mode/2up > accessed 14 February 2024.

53 Wimbush and Wixman (n 41) 327.
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In his famous secret speech at the 20™ Party Congress in 1956, Khrushchev, Stalin’s
successor, denounced Stalin and his crimes and emphasised the deportation of the
Karachai, Balkars, Chechens, Ingush and Kalmyks. Later decrees would also refer
to Volga Germans and Crimean Tatars>*. Why the Meskhetian Turks were exempted,
while all deported peoples were returned to their homeland, is a complex issue, related
to perceptions of security threats from Tiirkiye and Georgia’s reluctance to take them
back®’. The Soviet Georgian leadership as well as Georgians occupying privileged
positions in the Soviet central government opposed the idea of return, which could,
they believed, lead to conflicts with Christian Armenians and Georgians>®.

Finally, in 1968, a decree of the Supreme Presidium of the USSR recognised, albeit
indirectly, that the Meskhetians, (categorised as Azerbaijanis)*” had been deported from
their homeland*® but also observed that they had taken root in Central Asia, so there
was no need to relocate them®.

Faced with the fact that the Soviet regime refused to respond to their demands to
return to their homeland, Meskhetians turned to action and established in 1964 the
Turkish Association for the National Rights of the Turkish People in Exile headed
by Enver Odabashev (Khozrevanidze), who remained as the leader of the movement
until his arrest in 1971

The Association began to coordinate a more aggressive campaign, including
demonstrations, appeals to international organisations and institutions such as the UN
and Amnesty International, renunciation of Soviet citizenship and de facto resettlement
in Georgia. Soviet authorities responded by arresting Meskhetian leaders and threatened
the Meskhetian Turks through Soviet troops. In 1970, the 6™ People’s Congress
proclaimed the right to establish a separate and autonomous national Meskhetian
Turkic Republic or Region claimed and the punishment of those responsible for the
deportations and the payment of 200,000,000 roubles in compensation for the damages
they suffered, including 3% annual interest®'.

After the 1970 Congress, Mesketians leaders applied to the Turkish Embassy to be
allowed to emigrate to Tiirkiye and obtain Turkish citizenship if the Soviet Government
persisted in its refusal to resolve the Meskhetian issue®. Letters were sent to the
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Soviet Government, the Secretary-General of the UN and the Turkish Grand National
Assembly. Odabashev had been arrested and sentenced to two years’ imprisonment
The new leader of the movement, Seifatov, appealed to Brezhnev, to the Turkish Prime
Minister Ferit Melen and to the UN Secretary-General Kurt Waldheim, requesting that
the UN send an investigative mission to the USSR to directly examine the Meskhetian
issue®. The option of emigrating to Tiirkiye rather than returning to their homeland
gained weight for Meskhetian people®.

The Meskhetians had 144 meetings with Soviet officials in 45 years® and organised
ten congresses between 1962 and 1989 to discuss and develop strategies and tactics that
would enable them to return to their homeland. The congresses sent 148 delegations
to the highest governing bodies of the USSR and 205 delegations to the governing
bodies of the Georgian Soviet Socialist Republic. However, none of them could reach a
single concrete solution on the issue of repatriation. The Georgian side has unofficially
suggested that the Meskhetians should recognise their Georgian roots and adopt
Georgian surnames. Given the ethnic self-consciousness of the Meskhetians and their
established Islamic traditions, these expectations were not acceptable and realistic®®.

On 14 November 1989, the Supreme Soviet of the Union of Soviet Socialist
Republics adopted a Declaration ‘On the Elimination of Illegal and Criminal Repressive
Acts against Peoples Subjected to Forced Resettlement and the Ensuring the Rights
of These Peoples’, which recognised 11 of the 13 national groups that Stalin deported
in their entirety as ‘oppressed peoples’; including Meskhetian Turks®’. On 26 April
1991, the government publicly acknowledged that the deportations and deportations
of the ‘oppressed peoples’ constituted genocide. The ‘Law on the Restitution of the
Dignity of the Repressed Peoples’, issued by the Parliament under the signature of
President Yeltsin, explicitly recognises that the acts of the Stalin regime against these
peoples constituted genocide®®.

B. Second Exile: Fergana Events

The 1989-1990 period witnessed numerous and violent ethnic conflicts erupting
in various parts of the USSR, which was in the process of dissolution. One of them
erupted in May-June 1989 between two ethnic Turkic groups, the Uzbeks and the
Meskhetians, living in the Fergana Valley, which is located between Uzbekistan,
Kyrgyzstan and Tajikistan and is home to significant natural resources and a dense

63 Wimbush and Wixman (n 41) 336-337.

64 “Punished Peoples” of The Soviet Union, The Continuing Legacy of Stalin’s Deportations (n 4) 53-54.
65 Jones (n 25) 15.

66 Panesh and Ermolov (n 30) 592, 594.

67 Pohl (n31)267.

68 ibid 268.

441



Public and Private International Law Bulletin

population, leading to the deaths of at least a hundred people, the break-up of families
and the mass forced resettlement of Meskhetians. The conflicts and forced resettlement
destroyed the living arrangements that the Meskhetian Turk diaspora had managed to
establish in Uzbekistan®. It is believed that the economic and political liberalisation
policies of the perestroika period, combined with rising nationalism and poverty,
competition over the sharing of natural resources and dense settlement conditions in
the Fergana Valley, contributed to inter-ethnic tensions™. On the other hand, during
this period, Georgia and Uzbekistan showed tendencies to secede from the USSR and
the KGB'', tried to put Gorbachev in a difficult situation and tended to use the issue
of Meskhetians as an element of pressure against Georgia’>. Moscow would allegedly
have instigated the Fergana events to divert the attention of Uzbek nationalists away
from the Russian population in the country and towards the Meskhetians™.

In accordance with the decision of the Government of 13 July 1989, the Soviet Army
evacuated 17,000 Meskhetians to Russia. Some 70,000 Meskhetians living elsewhere
in Uzbekistan migrated to other parts of the USSR on their own initiative’. While
some Meskhetians settled in Azerbaijan, Ukraine and Kazakhstan, the Government
of the then Georgian Soviet Socialist Republic of Georgia rejected the Meskhetians’
settlement request’”®. On 27 January 1990, Georgian President Gamsakhurdia affirmed
the impossibility of the resettlement of the Meskhetians and strongly condemned the
efforts made in this direction behind the backs of the Georgian people. Georgians claimed
that there was no place that could be allocated to Meskhetians, who, in turn, pointed
out that the 220 villages from which they were deported no longer existed, the number
of inhabitants had fallen to 150,000, and 70% of the land was not cultivated. There are
warnings that the sudden return of the Meskhetians to their ancestral lands could trigger
violence with the Armenian families who now live in the former homes of Meskhetians.

Most of the Meskhetians settled in the Krasnodar region in southern Russia, some
in Azerbaijan and a few in Tiirkiye. As a result of the ongoing conflicts and violence
in Krasnodar, in 2004, the United States Government established the ‘Involuntary
Resettlement Immigrant Programme’ which allowed Meskhetians to settle in
Philadelphia, St. Louis, Missouri Salt Lake City””. Following the 1989 exile and the
collapse of the USSR, Meskhetian Turks were discriminated against in the places of
resettlement and faced citizenship problems and difficulties in accessing social and
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public institutions. The violence and exile led the Meskhetian Turks to take a more
uncompromising position on the issue of returning to their homeland™.

C. The Issue of the Return of Meskhetian Turks to their Homeland in the Post-
Soviet Period and the International Community

After the collapse of the USSR, the Meskhetian Turks crisis has increasingly
attracted the attention of the international community. Many international organisations,
including the Council of Europe, (CoE) the Organisation for Security and Cooperation
in Europe, (OSCE) the UN High Commissioner for Refugees, the International
Organisation for Migration and the Federal Union of European Nationalities, have
addressed the issue of Meskhetian Turks™.

The CoE’s pressure on Georgia to resolve the Meskhetian issue in the context of
Georgia’s integration with Europe and the Baku-Ceyhan pipeline project is closely
related to the growing strategic importance of the Caucasus. The issue of transporting
Caspian oil has become the subject of political and strategic conflicts among many
states, including Tiirkiye, Russia, Georgia, and Azerbaijan. The stability of the
region is a prerequisite for the transport of oil through South Georgia, where some
old Meskhetian villages are located. Armenians are still settled in the region. The
Georgian Government’s sensitivity and resistance to the return of Meskhetian Turks
stems from the fact that it sees the issue as a source of conflict in the region and persists
in imposing on the Meskhetian to accept the Georgian identity®.

As soon as the ruling elite of Georgia realised that these exiled people did not have
a pro-Georgian orientation, their position on the return of Meskhetians changed. With
the coming to power of Georgian President Shevardnadze, who also served as foreign
minister just before the break-up of the Soviet Union, the legal status of Meskhetians
has gradually improved and constructive steps were taken on the issue of return: a State
commission was established to deal with this issue, the Shevardnadze administration
attempted to reach an agreement with the Kremlin in 1994, and a bill on the restoration
of the rights of the deportees and their descendants was submitted to Moscow?®!.

Declaring that the social and economic conditions were not yet adequate for the return
of the Meskhetians, Shevardnadze issued a decree in December 1996 which envisaged
the gradual resettlement of approximately 5,000 Meskhetians to Georgia by 2000. In the
end, the 1996 programme was not implemented®?. This decree, while granting citizenship
and economic privileges to the Meskhetians and encouraging their integration into
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society, demanded that they change their surnames, learn Georgian and not resettle in
the places they had left. The last condition was due, among others, to putative conflicts
with their Christian Georgian and Armenian neighbours. There was, indeed, a tension
between Turkish elements and Armenians in the region beyond the official borders.
During the Khojaly massacre perpetrated by Armenian militias against Azerbaijanis on
25-26 February 1992, Meskhetian Turks who had taken refuge in Azerbaijan after their
exile from Central Asia were also taken hostage and/or barbarically massacred®.

The return of Meskhetians is perceived as a threat by Armenians living in the
Samtskhe-Javakheti region, a kind of corridor for Armenia to the outside world.
Armenians are also concerned that the return of the Meskhetians could lead to a
blockade of Armenia ‘encircled’ by Azerbaijan and Tiirkiye. Many Armenians, living
in the homes of the deported Meskhetians, fear that their land and property may be
taken back by them®,

It is significant that the Georgian Government did not sign the Bishkek Treaty of
9 October 1992, which could indirectly allow Meskhetian Turks to return to their
homeland®. The Treaty provides for the freedom of visa-free travel only for nationals
of members of the Commonwealth of Independent States®®.

Tiirkiye is unsurprisingly the leading State to show interest in the issue of
Meskhetians. The importance of this community, which recognises itself as Turks
and expressed its will to affiliate with Tiirkiye at the Batumi Conference, for Tiirkiye is
obvious. Immediately after the dissolution of the USSR, the Grand National Assembly
of Tiirkiye adopted the ‘Law on the Admission and Settlement of Meskhetian Turks
in Tiirkiye®’. According to the first article of the law

‘Those who wish to come to Tiirkiye from among our cognates who live scattered in the
republics forming the former Soviet Union and who are called “Meskhetian” Turks may
be accepted as free or settled immigrants, starting with those in the most difficult situation,
provided that they do not exceed the annual number to be determined by the President of
the Republic. Their admission and resettlement shall be carried out in accordance with the
provisions of this Law and the Settlement Law No. 2510’.

According to the Legislative Preamble signed by Prime Minister Siileyman
Demirel®:
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‘Our cognates, called “Ahiska” Turks, who were living scattered in the republics of the
Jformer Soviet Union, were living in Ahiska [...] were deported by Stalin to the Republic of
Uzbekistan in November 1944, [...] In 1956, although the deportation order was lifted, it was
not possible for our compatriots to return to their homeland because the areas where they
lived in the past were declared as border areas. [ ...] The fact that the dissolution of the USSR
and the emergence of the republics as independent States did not bring any improvement to
the situation of Meskhetian Turks, our rapidly developing relations with the Central Asian
Turkic Republics and humanitarian considerations have led to a positive approach to their
migration requests. In order not to create the impression of a mass migration, it is planned
to plan the migration within the annual ceiling to be set by the Council of Ministers. [...].
In Tiirkiye, migration is carried out in accordance with the Settlement Law No. 2510. [...]
[which] is insufficient to ensure the realisation of such a migration, it has [therefore] become
necessary to make a separate regulation on the reception and settlement of Meskhetian Turks’.

The dissenting opinion on the Draft Law on the Admission and Settlement of
Meskhetian Turks in Tiirkiye, which was submitted by Isin Celebi and Adnan Kahveci
and is quoted below, points to the risk that the resettlement of Meskhetian Turks in
Tiirkiye may prevent their return to their homeland®:

‘Now that the Soviet Union has disintegrated, taking into consideration Tiirkiye s good relations
with the Republic of Georgia, Meskhetian Turks, who were distributed to 7-8 republics, can be
resettled in Georgia. Their territories, which were declared as border regions, can be opened
for resettlement. Resettlement of them in Tiirkiye [...] may also lead to the mistreatment of
Turks living in other countries. If this draft becomes law, those who oppress the Turks may
torture the Turkish and Muslim minority in their countries with the idea that ‘Tiirkiye does
not pursue anything anyway |[...J. The government should intensify its efforts for the return
of Meskhet Turks’lands. If necessary, it should provide economic aid to Georgia and enable
Meskhet Turks to settle in their former lands [...]. These problems can be solved within the
framework of good relations with the Commonwealth of Independent States, which replaced
the disintegrated totalitarian Soviet Union’.

In 1996, the Organisation for Security and Cooperation in Europe, the UN High
Commissioner for Refugees and the International Organisation for Migration convened
a regional migration conference to address the problems of migrants and displaced
persons in post-Soviet States, formally recognising the right of Meskhetian Turks to
voluntarily return to their homeland in Georgia. The conference raised international
awareness of the Meskhetians, although it produced few tangible results. In 1998 and
1999, the OSCE organised meetings in The Hague and Vienna between representatives
of post-Soviet governments, international organisations and Meskhetians to seek
solutions to the crisis®.
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D. The Impact of Georgia’s Membership of the Council of Europe on the
Repatriation Process of Meskhetian Turks

Georgia’s accession to the CoE in 1999 provided a new opportunity to find a
permanent solution for the return of Meskhetians to their homeland. Since Georgia’s
independence in 1991, the Georgian Government has consistently argued that it is not
obliged to accept Meskhetian Turks into its territory because Russia, as the continuing
State of the USSR, is solely responsible for the crimes committed under Stalin’s
regime®'. True, the Russian Federation is the continuing State of the USSR and, in that
capacity, is responsible under international law for the wrongful acts committed by
the USSR®. However, this is a matter of international responsibility law that regulates
relations between States. The right of return, which concerns fundamental human
rights, particularly the right to property, can be asserted by individuals or groups of
individuals against States independently of international responsibility. This issue will
be discussed in detail under the title of the right of return in succession cases.

The CoE’s request to Georgia to adopt the necessary policies on Meskhetian
Turks when admitting Georgia as a member is based on considerations related to
the future accession of this State to NATO and possibly to the EU?. If the Tbilisi
leadership steadfastly pursues its Euro-Atlantic orientation, it will have to take more
than symbolic practical initiatives regarding the repatriation of Meskhetian Turks.
However, it seems that Georgia is still not capable of dealing with the issue of the
return of Meskhetian Turks to their homeland on its own. Therefore, the support of
the international community is vital to ensure the safe return of Meskhetian Turks to
their homeland and their successful integration. The realisation of repatriation will also
contribute significantly to the development of Georgia’s Euro-Atlantic orientation®.

Although Georgia has persistingly denied its legal obligations towards the
Meskhetians, upon accession to the CoE, it committed to take explicit and concrete
steps for their return to their homeland. The Parliamentary Assembly of the CoE, in its
Opinion No. 209 (1999) of 27 January 1999 on Georgia’s application for membership
of the CoE, expects Georgia ‘fo adopt, within two years after its accession, a legal
framework permitting repatriation and integration, including the right to Georgian
nationality, for the Meskhetian population deported by the Soviet regime, to consult the
Council of Europe about this legal framework before its adoption, to begin the process
of repatriation and integration within three years after its accession and complete
the process of repatriation of the Meskhetian population within twelve years after its
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accession, (Article 10.2. e¢)’*. However, these commitments have not been fulfilled,
and the Georgian officials have repeated that the return of Meskhetians could trigger
conflicts with their Armenian neighbours®®. While making ostensible commitments
to international organisations, Georgia created public opinion against Meskhetians
at the national level, alleging that if Meskhetian Turks returned to Georgia, Tiirkiye
would invade Georgia”.

Despite all these shortcomings, Georgia’s accession to the CoE was beneficial:
Georgia had to participate in multilateral negotiations with other CoEmember States
on the Meskhetian issue, which remained on the agenda of the CoE. The Parliamentary
Assembly’s 2001 Report on Honouring of Obligations and Commitments by Georgia
(article 8.7)”® urged Georgia to strengthen its cooperation with the CoE in order
‘to accelerate the work undertaken with the Council of Europe and the UN High
Commissioner for Refugees (UNHCR) on the question of the repatriation of the deported
Meskhetian population, including ongoing legal expertise of the draft law “on repatriation
of persons deported from Georgia in the 1940s by the Soviet regime”, with a view to
granting them the same status of rehabilitation as that already given to deportees of other
ethnicities who were repatriated to Georgia under the Soviet regime’.

The 2005 Parliamentary Assembly resolution on the ‘Situation of the Deported
Meskhetian Population’ dealt exclusively with this issue®:

“[.]

2. Today, Meskhetian Turks live dispersed in several countries: [...] However the situation of
several thousand Meskhetian Turks living today in the Krasnodar region (Russian Federation)
raises major concerns.

3. After the collapse of the Soviet Union, the Meskhetian Turks in the Krasnodar region
were not recognised as Russian citizens and remain de facto stateless due to an arbitrary
interpretation of the legislation in force at the time and contrary to the 1991 law of the Russian
Federation on citizenship. Since the Meskhetian Turks are refused residence registration and
are not recognised as citizens of the Russian Federation, they are deprived of basic civic,
political, economic and social rights. [...] (T)he regional administration applies deliberately
discriminatory practices with respect to Meskhetian Turks.
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4. Moreover, the Assembly recalls that upon Georgia's accession to the Council of Europe in
1999, one of the commitments undertaken by this country included the adoption, within two
vears, of a legal framework permitting the repatriation and integration of Meshketian Turks,
including the right to Georgian nationality, the launch of a repatriation process within three
vears and its completion within twelve years.

5. The Assembly acknowledges that some measures aimed at facilitating the return of
Meskhetian Turks were taken by the Georgian authorities before Georgia joined the CoFE.
However, the adoption of the main legal instrument, the law on repatriation of persons
deported from Georgia in the 1940s by the Soviet regime, prepared with legal assistance by
Council of Europe experts, is still outstanding [ ...].

6. [...] with regard to any future repatriation of Meskhetian Turks from the Russian Federation
to Georgia, the essential principle should be the free choice of those concerned [ ...].

7. [...] the Russian authorities should ensure that the question of the Meskhetian Turks’legal
status is resolved and [ ...] should stop the regular administrative practices of discrimination
against the Meskhetian Turks [...].

8. The Assembly notes with satisfaction the commitment of the international community aimed
at finding a durable solution. [...] it calls on the international community, and in particular
on the UNHCR and IOM, to ensure that any repatriation is carried out on a strictly voluntary
basis [...].

12. Furthermore, the Assembly calls on the Russian authorities:

a. to restore all civic, political, legal, economic and social rights of the Meshketian Turks and
to ensure that the process is in accordance with the Constitution of the Russian Federation,
Russia s international obligations and federal legislation [...];

b. not to discriminate against the Meshketian Turkish population [...] and to ensure that all
the relevant legislation is applied accordingly and not retroactively,

c. to refrain from any kind of pressure on the Meskhetian Turkish population to leave the
Russian Federation when the repatriation process starts and to offer them the possibility to
stay as fully fledged citizens of the Russian Federation [...].

(The Assembly) calls on the Georgian authorities to

a. honour their commitments undertaken upon accession and to create, without any further
delay, the legal, administrative and political conditions necessary for the start of the
repatriation process of those Meskhetian Turks who wish to return to their native region,
with a view to its completion by 2011;

b. consider the possibility of accession to the Partial Agreement on the Council of Europe
Development Bank and to present concrete projects for the financing of the resettlement and
integration of the Meskhetian population who wish to return to Georgia [...].”

As a result of international pressure on Georgia to comply with the requirements
set by the CoE, on 11 July 2007, the Georgian Parliament adopted the Law ‘On the
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Repatriation of Persons Involuntarily Displaced by the Former USSR from the Soviet
Socialist Republic of Georgia) in the 1940s’!%°, The law theoretically addressed the
issue of the repatriation of all peoples expelled from Georgia in the 1940s, including
Meskhetian Turks. Applications to obtain repatriation status had to be submitted as
of January 1, 2010.

The law vaguely defined the persons entitled to repatriation and did not address their
rights. In practice, both the procedure and the obstacles in the implementation of the
repatriation law have complicated the process. In particular, the costs associated with
submitting a repatriation application and the legal obstacles to obtaining ‘returnee’
status have hampered the efforts of Meskhetian Turks. The Tbilisi administration by
enacting an ambiguous law and displaying an indifferent and reluctant attitude towards
the resettlement of Meskhetians, was dragging out the repatriation process. In addition,
the implementation of the law on repatriation was postponed because of the outbreak
of war between Georgia and Russia in August 2008.

In 2011, three years after the war, the Tbilisi government established an inter-
institutional government council to prevent possible ethnic conflicts in the areas
concerned, and the Public Defender’s Office and specially organised activities in
the Georgian media have tried to facilitate the formation of a positive opinion in the
Georgian society regarding the repatriation of Meskhetians. In the summer of 2011,
the Thilisi administration, once again subjected to European pressure, initiated the
official process to grant ‘returnee status’ to Meskhetians, which was hampered by
economic and legal obstacles. It was made difficult for Meskhetians to reside and find
employment in Georgia without acquiring Georgian citizenship.

The 2010 Report prepared by the Committee on the Honouring of Obligations and
Commitments by Member States of the CoE!'! states that

[...] in 2007, Georgia adopted a Law on the repatriation of persons forcefully expelled from
Georgia by the former Soviet Union in the 1940s (which) initiated the process of repatriation
by setting out the terms under which Meskhetians could apply for repatriation’. ‘[ ...] a series of
co-ordination working meetings were held with representatives of international organisations
concerned with the repatriation process (EU, OSCE, HCNM, UNHCR, IOM, ECMI and the
Council of Europe). [...] A number of concerns were addressed and commitments made by
the Georgian authorities’. ‘Originally, applications for repatriation were to be submitted by
1 January 2009, which gave people very little time to fill in forms and gather documentation,
especially as forms were not distributed until quite late in 2008. The deadline was postponed
twice until a final deadline for submitting papers was set for 1 January 2010.” ‘According
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to figures provided by the Georgian authorities, the number of applications received by the
deadline was 5,806, the majority of which had come from Azerbaijan. The figure is much
lower than was anticipated by Meskhetian organisations. No applications have been registered
from the Russian Federation. However, Meskhetian organisations claim that approximately
2,000 applications have been sent in Russian. This causes a problem because, according to
the law, all applications had to be submitted in Georgian or English’. ‘The first decisions on
repatriation are expected at the end of 2011. [...] The law makes no provision for a strategy
of preparation and support for the reintegration process or for any financial commitment by
the State. [...]" ‘The Meskhetian Turks were originally expelled from the Samstskhe region,
which is a predominantly Armenian area. There is a great deal of hostility towards the idea of
repatriation within this community’. ‘There were fears that those deciding to return to Georgia
could end up being stateless. However, the Georgian government adopted, in March 2010,
a Decree on Granting Citizenship of Georgia through Simplified Procedure to Individuals
Enjoying Repatriate Status, which excludes the possibility of any individual with repatriate
status being left without citizenship.’ ‘[ ...] (W)e encourage the authorities to demonstrate
maximum flexibility with regard to formalities and paperwork to avoid any application being
refused on technical grounds only [...]".

Similar statements are made in the 2011 report of the Monitoring Committee'®
which suggested that the Parliamentary Assembly recommend that Georgia ‘develop,
without further delay, a comprehensive and efficient mechanism for repatriation and
re-integration’!®.

According to the 2012 Report of the Monitoring Committee!**:

‘The Meskhetian Associations [...] have reported that, since the adoption of Resolution 1801
(2011), their relationship with the Georgian authorities has improved markedly [...]. The
Ministry for Reintegration informed us that a special council has been set up, composed in its
majority by Meskhetian representatives, to judge on repatriation requests from persons who
can not prove their family s deportation with documentary evidence. [...] 75 applications for
repatriation were granted. [ ...] (B)y 1 December 2011, this number had increased to 199. No
repatriations have yet taken place’. [ ...] There is a great deal of hostility among (the Armenian)
community to the idea of repatriation. These concerns need to be addressed especially in view
of the tensions that, at times, have surfaced in this region. This underscores the need for the
development of a comprehensive repatriation strategy, as recommended by the Assembly. In
our talks with the authorities during our visit, we could not discern any such strategy being
developed. [...] .

The Committee’s 2013 report observes that the impact of the change of government
in Georgia on the Meskhetian Turks issue is uncertain!%:

102 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe, (Monitoring
Committee), Honouring of Obligations and Commitments by Georgia, Provisional Version, Doc 25 March 2011, Art 21 ve
141-149.

103 Art21.3.

104 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring
Committee), Honouring of Obligations and Commitments by Georgia (26 January 2012) AS/Mon (2011)24 rev3.; articles
33-34.

105 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring
Committee), Honouring of Obligations and Commitments by Georgia (28 January 2013) AS/Mon (2013)04 rev.; article 43.
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According to the 2016 Report of the Monitoring Committee':

‘The authorities informed us that, they have largely honoured their commitment to the
Council of Europe with regard to the issue of the Meskhetian repatriation, However, [ ...] we
stressed that the honouring of this commitment does not only entail the establishment of a
legal framework allowing for repatriation, but also of the successful repatriation of all those
Meskhetians who want to repatriate. [...] (T)he Interagency Action Plan for the Repatriation
and Reintegration of Meskhetians was adopted, but, regrettably, its implementation seems to
be proceeding very slowly. We would also like to highlight in this context that the Assembly
recommended that the authorities organise a comprehensive evaluation of the repatriation
framework and integration strategy, and formulate additional policies if necessary, in order
to ensure that all those Meskhetians that were deported and that wish to return to Georgia do
indeed have had an objective chance to do so [...] .

The 2017 report of the Monitoring Committee recalls the commitments Georgia
undertook when joining the CoE and questions to what extent they have been
fulfilled''”:

‘[...] The Georgian authorities indicated that with the putting into place of the legal framework
and the repatriation strategy they have fulfilled this accession commitment to the Council
of Europe. We do feel that the Georgian authorities have indeed largely honoured their
commitment but also note that a number of NGOs and Meskhetian organisations have indicated
that a number of practical barriers — some beyond the Georgian authorities’ competence,
such as problems in rescinding Azeri nationality — continue to exist that prevent de facto
repatriation’. ‘According to the data provided to us, the Georgia authorities have received in
total 5841 applications for repatriation totalling 8900 persons of which 3059 are adolescents.
The largest part of these applications has come from persons with Azerbaijani citizenship
(5389). By 10 March 2017, in total 1998 persons had been granted repatriate status, while
only 4 persons were rejected. By the same date, 494 persons, all citizens of Azerbaijan, were
granted Georgian citizenship by presidential decree; this decree will be enforced for each
person as soon as the Georgian authorities have received proof that that person has rescinded
his or her original citizenship. According to interlocutors, rescinding Azerbaijani nationality
is a complicated procedure, as a result of which only a fraction of the above-mentioned 494
persons obtained their Georgian citizenship. Despite the number of applications granted,
actual repatriation is rather low. As of March 2017, only 19 persons from 6 families had
returned to Georgia. Of these, 12 have been granted citizenship, while the other 7 still only
have repatriate status. [...] (D)t is important to ensure that all Meskhetian persons who wish
to repatriate to Georgia indeed had a reasonable opportunity to do so [ ...] .

According to the 2018 Report of the Monitoring Committee!;

106 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring
Committee), Honouring of Obligations and Commitments by Georgia (7 June 2016) AS/Mon (2016)15.

107 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring
Committee), Honouring of Obligations and Commitments by Georgia (16 June 2017) AS/Mon (2017)16, Art 32-35.

108 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring
Committee), Honouring of Obligations and Commitments by Georgia (12 December 2018) AS/Mon (2018)23 rev.; articles
41-42.

451



Public and Private International Law Bulletin

‘There have been nearly 6000 applications concerning in total nearly 9000 individuals.
However, until now only a very small number of Meskhetians have completed their repatriation
in practice’. [...] ‘The Georgian authorities consider that they have by and large fulfilled their
accession commitment in this regard. The small number of repatriates, despite the number of
applications granted, highlights the fact that actual repatriation is a complicated and time-
consuming process [ ...] (I)f we could get explicit confirmation that the Georgian authorities
will undertake a comprehensive evaluation of the repatriation framework and strategy, and
the result it has achieved, identifying any unforeseen barriers and hurdles for a successful
repatriation, we could indeed consider this commitment closed’.

Article 17 of the 2022 report of the Monitoring Committee contains similar
wording!'%.

According to the 2006 report of the European Commission against Racism and
Intolerance (ECRI) of the CoE!?;

‘In its first report, ECRI recommended that Georgia adopt a legal framework allowing
for the repatriation and integration, including the right to Georgian citizenship, of the
Meskhetian Turkish population [...]. ECRI also asked the Georgian authorities to plan
measures to raise awareness of these issues among the local population’. [...] ‘ECRI notes
that there is controversy surrounding the use of the term ‘Meskhetian Turks’to describe the
population in question here. Numerous other names have been proposed, either by members
of this population, by the authorities or by members of Georgian civil society. These include
‘Meskhetian Muslims’, ‘Meskhetian Georgians’ and ‘Ahiska Turks’. [...] Some reject any
notion of Turkish identity, particularly among those deported and returned to Georgia. It
has been pointed out that the use of the term ‘Turkish’ could constitute an obstacle to the
repatriation and, above all, the integration of deportees in Georgia: this term is said to
arouse hostile feelings among certain members of the Georgian population for historical
reasons and, in particular, among the Armenian population living in the region from which
the deportees came. According to some analyses, these hostile feelings, coupled with the fear
of problems that might arise in the event of a claim for the return of property, could be the
source of major inter-ethnic conflicts in the future. ECRI considers that, in order to avoid any
tension, it is above all necessary to inform and reassure the local population about the return
and restitution process’[...] ECRI is pleased to learn that the government has expressed the
political will to resolve this issue. However, many commentators consider that the situation
is evolving too slowly [...] .

ECRI listed its recommendations in the remainder of its 2006 report:

‘The repatriation process must take due account of the opinion of Council of Europe experts,
but also by consulting the main parties concerned, i.e. in particular the deportees, [...] and the
people living in Georgia who are directly affected by the return’. 'ECRI urges the Georgian
authorities to combat any racist stereotypes and prejudices concerning Meskhetian Turks.
In particular, an information campaign should be organised for the Georgian population in

109 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring
Committee), Honouring of Obligations and Commitments by Georgia (8 April 2022) Doc 15497.

110 Conseil de I’Europe, Commission européenne contre le racisme et I’intolérance, Second rapport sur la Géorgie (adopté le
30 juin 2006). Articles 72-77.
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general and for the Armenian population living in the region from which the Meskhetian Turks
originate in particular, to explain [ ...] that it will be organised in such a way as not to present
any risk to the rights and security of all the populations concerned’.

ECRI also adopted a report on Georgia in 2010, in which it stated that'!

‘[...] (Dhe use of the term Meskhetian Turks is controversial. Although -according to several
experts- the vast majority of the persons concerned identify themselves as Meskhetian Turks,
some do not. The authorities have pointed out that national legislation uses the expression
‘persons forcibly deported from Georgia by the former USSR during the 1940s of the 20™
century’in relation to the entire group. ECRI fully respects the principle of self-identification’

[..].

(T)he implementation of the provisions on the acquisition of Georgian nationality needs to be
improved, for example to ensure that no problems of statelessness arise during the change of
nationality procedure and to address the concerns expressed about the technical difficulties
encountered in applying for Georgian nationality. [...] The authorities have also indicated
that, [...] a government decree on ‘the Acquisition of Georgian Citizenship, in a Simplified
Procedure, by Persons with Repatriate Status’will be adopted by 1 April 2010, under [which],
no person with repatriate status should remain without citizenship’.

‘ECRI wishes to focus in this report on the general state of public opinion concerning
Meskhetian Turks and the repatriation process as a whole [...]. Meskhetian Turks seemed
to suffer from a certain hostility emanating from part of the Georgian population, including
members of the Armenian population living in the exiles region of origin. [...] (D)espite efforts
to inform the general public about the situation of the Meskhetian Turks, [...] this problem is
still acute. This hostility seems to be rooted in a lack of information among the general public
and the existence of misconceptions about Meskhetian Turks [...]".

‘ECRI notes with interest that some NGOs support the repatriation process [...]. ECRI notes
that the State has not adopted a specific action plan for the integration of Meskhetian Turks.
[...] ECRI considers it essential that the authorities, [...] do not neglect the crucial aspect
of integration [which] is a two-way process: it concerns both the majority population and
minorities [...] .

‘ECRI recommends that the Georgian authorities [...] ensure that no undue limitations are
placed on the acquisition of citizenship by those who have already applied or will apply for

it[..]"

‘ECRI recommends that the Georgian authorities launch an awareness-raising campaign
among the Georgian population in general, and more particularly among the Armenian
population living in the region of origin of the Meskhetian Turks, to explain the historical
reasons for the repatriation of these persons and to avoid any form of intolerant reaction
against them on the part of members of the majority population and the inhabitants of the
areas to which the Meskhetian Turks will return [...] .

111 Commission européenne contre le racism et I’intolérance, Rapport de I’ECRI sur la Géorgie (quatriéme cycle de monitoring)
(adopté le 28 avril 2010, publié le 15 juin 2010) CRI (2010)17; articles 62-67.

453



Public and Private International Law Bulletin

The issue of Meskhetian Turks also came before the Advisory Committee on the
Framework Convention for the Protection of National Minorities of the CoE. The
2015 opinion of the Advisory Committee provided substantial information about the
repatriation process of the Meskhetian Turks and also warned that there had been an
increase in manifestations of Islamophobia on State television and in the press against
Georgian Muslims labelled as ‘Turks’ and in ethnically motivated hostility towards
some other national minorities including Meskhetians''2:

In its 2019 opinion, the Advisory Committee called on the authorities to continue
their efforts to facilitate the voluntary return of deported Meskhetian refugees to their
homeland, noting that ‘the persons concerned continue to have difficulty in having
their Azerbaijani citizenship revoked and thus in meeting the criteria of Georgian
law, which considerably restricts dual citizenship. As a result, only a small number of
Meskhetian citizens have actually returned to Georgia’'".

The 2022 report submitted by Georgia to the Advisory Committee contains
comprehensive articles on Meskhetian Turks!', After having declared that ‘Georgia
has put a comprehensive legal framework in place and established respective structures
to fulfil all the components of Georgia's accession commitment to the Council of
Europe concerning repatriation of Muslim Meskhetians’ and that ‘The adoption of
the law was followed by an active information campaign in all the countries where
the descendants of displaced persons reside, aimed at informing the target group
about repatriation opportunities and legal procedures’, the report provides a detailed
description of the repatriation mechanism to conclude that

‘Only 494 persons with repatriate status applied for (last in 2016) and all of them were
granted conditional citizenship by the State. No person has applied to the State for this purpose
since then. Moreover, none of the 494 persons renounced the citizenship of another country
(Azerbaijan) for Georgian citizenship to take effect’.

‘The Government of Georgia, through establishing a legal framework for repatriation, has
set up a well- functioning mechanism to facilitate obtaining Georgian citizenship and to make
the process merely a technical procedure for a person with repatriate status. Acquisition of
Georgian citizenship and renunciation of the citizenship of another country is an individual
decision of a person’.

This report, written in erroneous English, contains contradictions within itself. If the
mechanism applied to return applications is functioning as well as the report claims, the
fact that the number of returnees is so low needs to be explained. The report submitted

112 Conseil de I’Europe, Comité consultatif de la Convention-Cadre pour la protection des minorités nationales, Deuxieme avis
sur la Géorgie (adopté le 17 juin 2015) ACFC/OP/II(2015)001; articles 29, 48.

113 Conseil de I’Europe, Comité consultatif de la Convention-Cadre pour la protection des minorités nationales, Troisiéme avis
sur la Géorgie (adopté le 7 mars 2019) ACFC/OP/II1(2019)002, Art 48, 43.

114 Council of Europe, Advisory Committee on the Framework Convention for the Protection of National Minorities, Fourth
Report submitted by Georgia, ACFC/SR/IV(2022)001; articles 227-234.
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by Georgia is contented with legal formalism and considers the establishment of legal
norms sufficient to solve the problem. However, even if we assume that the norms are
well designed, it is obvious that in practice these norms do not fulfil the legitimate
expectations of Meskhetian Turks.

The issue of Meskhetian Turks was also on the agenda of the ‘Committee on the
Elimination of Racial Discrimination’, a committee of experts established in accordance
with the ‘Convention on the Elimination of All Forms of Racial Discrimination’
adopted by the United Nations General Assembly Resolution 2106 (XX) of December
21, 1965.

According to the Committee’s report on Georgia of 17 August 20115, ‘Committee
Experts raised a number of questions and asked for further information on subjects
related to, among others, [...] the situation of the Meskhetian Reference is made
throughout the discussion to “Meskhetians”, “Meskhetian Turks” or “Turkish
Meskhetians” by Committee Members. Please note that the Government of Georgia
does not use this terminology, but rather designates this minority as Persons Forcefully
Deported (FDPs) by the Soviet Regime in the 40s of the XX Century. [...] The
Committee wanted to know how many Meskhetians were located in Georgia, how
many had been repatriated, made citizens and how the Government intended to solve
related problems [...] [According to Georgian officials] The use of the term of forcibly
deported persons by the Soviet Union, instead of the Meskhetians, was due to a policy
of self-identification,; Georgia did not want to stereotype or apply ethnic or religious
labels. Meskhetian was a sub-ethnicity of ethnic Georgians and the use of the term
Turks referred to practicing Muslims within the larger ethnic group. However, some
members of the group of forcibly deported persons were Christians. Meskhetian was
not a language. These people moved to and settled in many different areas, such as
Kazakhstan, Turkey, the United States and other States. An information campaign
was launched to provide information about repatriation. Georgian citizenship could
be acquired if individuals so desired. The deadline was twice extended. Most of the
applications were from Azerbaijan’.

The Committee on the Elimination of Racism adopted a reviewed report in 20166
which states that ‘with regard to the situation of Meskhetian Turks, a distinct ethnic
group with its own culture and language, Experts noted that [...] 5,840 had applied for
repatriation by the deadline in January 2010. Of those, only 1,300 had been accepted
and four had been rejected; this represented a very small proportion of the forcefully
deported population, and in addition the rate of processing of received applications

115 < https://www.ohchr.org/en/press-releases/2011/08/committee-elimination-racial-discrimination-considers-report-georgia
> accessed 12 February 2024.

116 < https://www.ohchr.org/en/press-releases/2016/05/committee-elimination-racial-discrimination-considers-report-georgia
> accessed 12 February 2024.

455


https://www.ohchr.org/en/press-releases/2011/08/committee-elimination-racial-discrimination-considers-report-georgia
https://www.ohchr.org/en/press-releases/2016/05/committee-elimination-racial-discrimination-considers-report-georgia

Public and Private International Law Bulletin

was extremely slow. There were reports that Meskhetian Turks, in order to obtain
Georgian nationality, were required to renounce their other nationality, which did
not seem to be a requirement for other Georgian citizens who could hold double
nationality .

In a document adopted in 2022, the Experts of the Committee on the Elimination
of Racial Discrimination advised Georgia on the increase in the prosecution of
discrimination offences and raised questions on the right of minorities to education
and human rights violations in the occupied territories'"”.

II. The Right of Meskhetian Turks to Return to Their Country under
Positive International Law

A. Definition of the Right of Return

States are under an obligation to allow all their nationals to enter their country,
including those who have never set foot in the territory before!''®. This obligation is
regulated by numerous universal and regional instruments on human rights. Several
documents and international treaties such as the Universal Declaration on Human
Rights'", the International Covenant on Civil and Political Rights (ICCPR)'%, the
American Convention on Human Rights'?!, the African Charter on Human and Peoples’
Rights'?? and the Fourth Protocol to the European Convention on Human Rights'*
provide that no one shall be deprived of the right to enter the State of which she/he
is a national or that everyone has the right to return to his or her country of origin.

The States’ obligation to admit the national is a consequence of the proposition that
there is no obligation to admit the alien'?*. Indeed, international law has historically
explained the basis of the individual’s right to be allowed to enter the territory of a

117 Experts of the Committee on the Elimination of Racial Discrimination Commend Georgia on Increased Prosecution of
Discrimination Crimes, Ask about Minorities” Access to Education and Human Rights Violations in the Occupied Territories,
24 November 2022, <https://www.ohchr.org/en/news/2022/11/experts-committee-elimination-racial-discrimination-
commend-georgia-increased > accessed 12 February 2024.

118 John Quigley, ‘Mass Displacement and the Individual Right of Return’ (1997) 68(1) British Yearbook of International Law
65, 67.

119 Universal Declaration of Human Rights, General Assembly Resolution 217A, UN Doc A/810, p. 71 (1948), Universal
Declaration of Human Rights (adopted 10 December 1948) General Assembly Resolution 217A, UN Doc A/810, Art 13(2).

120 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999

UNTS 171 (ICCPR), Art 12(4).

American Convention on Human Rights (signed 22 November 1969, entered into force 18 July 1978) 1144 UNTS 123, Art

22(5).

122 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 1520 UNTS
217, Art 12(2).

123 European Convention for the Protection of Human Rights and Fundamental Freedoms (signed 4 November 1950, entered
into force 3 September 1953) 213 UNTS 221. Protocol No. 4 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, securing certain rights and freedoms other than those already included in the Convention and the
first Protocol thereto (signed 16 September 1963, entered into force 2 May 1968) 46 European Treaty Series, Art 3(2).

124 Quigley (n 118) 67.
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State by the bond of citizenship'?. However, the ‘right of return’, which emerged with
the development of human rights law, has been interpreted over time as recognising
that not only citizens but also individuals who have been displaced for reasons beyond
their control have the right to return to their ‘country of origin’, i.e. their homeland'*®.

State practice shows that the right of return covers individuals who are forced to
leave their country and move to the territory of another State, as well as internally
displaced people who are defined as ‘persons or groups of persons who have been
forced to flee or leave their homes or places of habitual residence as a result of armed
conflicts, internal strife or systematic violations of human rights, and who have not
crossed an internationally recognized State border’'?’. For example, the Dayton Peace
Agreement, which aimed to end the conflict in Bosnia and Herzegovina, gives refugees
and displaced persons the right to return to their countries of origin and to recover
property unlawfully taken from them during the war!?.

B. The Legal Nature of the Right of Return and International Legal Texts
Regulating the Right

The right of return, which is mainly regulated by human rights law and enshrined
in numerous universal and regional instruments on human rights, is also protected in
refugee law, in the decisions of United Nations (UN) bodies—especially in relation to
refugees—in international humanitarian law texts and in the national legislation and
jurisprudence of many States, and constitutes a part of customary international law,
thus binding on all States'?.

Indeed, it is observed that the right of return, which was considered a part of the
right to free movement in the 16™ and 17" centuries when the first concepts of human

125 Hurst Hannum, The Right to Leave and Return in International Law and Practice (Martinus Nijhof 1987) 56-59; Kathleen
Lawand, ‘The Right to Return of Palestinians in International Law’ (1996) 8(4) International Journal of Refugee Law 532,
540.

126 Gail J Boling, The 1948 Palestinian Refugees and the Individual Right of Return. An International Law Analysis (BADIL
Resource Center for Palestinian Residency and Refugee Rights 2007) 5; Sander Agterhuis, ‘The Right to Return and its
Practical Application’ (2005) McGill University Papers, 1. <https://prrn.mcgill.ca/research/papers/agterhuis.pdf > accessed
18 February 2024.

127 International Law Association, Declaration of International Law Principles on Internally Displaced Persons (29 July 2000),
Art 1.

According to Article 1 of Annex 7 of the Dayton Agreement on refugees and displaced persons, ‘all refugees and displaced
persons have the right freely to return to their homes of origin (...)’. General Framework Agreement for Peace in Bosnia
and Herzegovina and Annexes (Dayton-Paris Agreements), Annex 7 (Agreement on Refugees and Displaced Persons) (30
November 1995) UN Doc A/50/790, S/1995/999.

129 See Thomas W Mallison and Sally V Mallison, ‘The Right to Return’ (1980) 9(3) Journal of Palestine Studies 125, 125;
Lawand (n 125) 544, Boling (n 126) 8-9; Agterhuis (n 126) 3; Tjasa Leskovic Vendramin, The Right to Return of Refugees
in International Law. The Case Study of Bosnia and Herzegovina (Master Thesis, International University Institute for
European Studies 2007/2008) 16. Some authors argue that the right of return is a peremptory norm of international law (jus
cogens). See Quigley (n 118) 122.
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rights law emerged'*’, has gained an independent character in many texts on human
rights adopted after the establishment of the UN'!.

The right of return was first mentioned in the Universal Declaration of Human
Rights after the Second World War. According to Article 13(2) ‘everyone has the right
to leave any country, including his own, and to return to his country’. It is accepted
that the Declaration which is adopted by the UN General Assembly and therefore not
binding as a General Assembly Resolution, reflects customary international law. The
principles set out in the Universal Declaration of Human Rights, including the right
of return, are therefore binding on all States'*.

This was followed by the adoption of the ICCPR, which was concluded in 1966
and currently has 173 parties. According to Article 12 of the Covenant,

1. Everyone lawfully within the territory of a State shall, within that territory, have the right
to liberty of movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions except those which are
provided by law, are necessary to protect national security, public order (ordre public), public
health or morals or the rights and freedoms of others, and are consistent with the other rights
recognized in the present Covenant.

4. No one shall be arbitrarily deprived of the right to enter his own country’.

The fourth paragraph, which provides that ‘no one shall be arbitrarily deprived of
the right to enter his own country’, is considered to be the most important provision on
the right of return in positive international law'** and thus will be analysed in detail in
the following lines where the content and scope of the right are evaluated. However,
it should be mentioned here that the ICCPR is not the only human rights instrument
that protects the right of return. Numerous universal legal texts adopted by the UN
provide for provisions on this right.

For instance, the International Convention on the Elimination of All Forms of
Racial Discrimination guarantees the right of individuals to return to their country of

130 Agterhuis (n 126) 4. The right of return is regulated in much older texts, for example in the Magna Carta Libertatum of

1215. The Magna Carta provides in Article 42 that ‘it shall be lawful in the future for anyone (...) to leave our kingdom and

to return, safe and secure by land and water (...)’. See Mallison and Mallison (n 129) 125-126; Mason Wiley, ‘Circassian

Right of Return: “Putin The Terrible or Putin The Enlightened?”” (2015) 30(1) American University International Law

Review 141, 149; Vendramin (n 129) 14.

Ruth Lapidoth, ‘The Right of Return in International Law, with Special Reference to the Palestinian Refugees’ (1986) 16

Israel Yearbook on Human Rights 103, 104.

132 Mitchell Knisbacher, ‘Aliyah of Soviet Jews: Protection of the Right of Emigration under International Law’ (1973)14
Harvard International Law Journal 89, 99; Justus R Weiner, ‘The Palestinian Refugees’ “Right to Return” and the Peace
Process’ (1997) XX(1) Boston College International & Comparative Law Review 1, 38; Agterhuis (n 126) 5; Wiley (n 130)
149.

133 Hannum (n 125) 24.
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origin and considers the recognition of this right as part of the obligations of the States
Parties to refrain from racial discrimination'**. In this context, the refusal of entry of
nationals by the States Parties on racial or ethnic grounds constitutes a violation of
the Convention'®.

The right of return is also protected by the Convention on the Rights of the Child, to
which 196 States are parties'*. According to Article 10(2) of the Convention, ‘a child
whose parents reside in different States shall have the right to maintain on a regular
basis, save in exceptional circumstances personal relations and direct contacts with
both parents. Towards that end (...) States Parties shall respect the right of the child
and his or her parents to leave any country, including their own, and to enter their
own country (...)".

The International Convention on the Suppression and Punishment of the Crime of
Apartheid'”’ and the International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families'*® also guarantee the right of return
within their scope of application.

The right of return is also envisaged by the 1993 Vienna Declaration and Programme
of Action adopted at the UN World Conference on Human Rights in Vienna. Article
23 of the Declaration reaffirms that everyone has the right to return to their country
of origin, without discrimination of any kind'®.

The right of return is also recognised in refugee law. This branch of law, which
regulates the return of refugees around the ‘principle of voluntariness’ and the rule
of ‘non-refoulement’, prohibits the expulsion or forced return of a refugee to his/her
country against his or her will.

“The principle of non-refoulement’, regulated by Article 33 of the 1951 Convention
relating to the Status of Refugees and accepted as part of customary law, signifies that ‘no

134 International Convention on the Elimination of All Forms of Racial Discrimination (adopted and opened for signature and
ratification by General Assembly resolution 2106 (XX) of 21 December 1965, entered into force 4 January 1969) 660 UNTS
195, Art 5(d)(ii).

135 Agterhuis (n 126) 12.

136 Convention on the Rights of the Child (adopted on 20 November 1989, entered into force 2 September 1990) 1577 UNTS
3.

137 International Convention on the Suppression and Punishment of the Crime of Apartheid (adopted on 30 November 1973,
entered into force 18 July 1976) 1015 UNTS 243. According to Article 2(c) of the Convention, the adoption of ‘any legislative
measures and other measures calculated to prevent a racial group or groups from participation in the political, social,
economic and cultural life of the country and the deliberate creation of conditions preventing the full development of such
a group or groups, in particular by denying to members of a racial group or groups basic human rights and freedoms,
including the right to work, the right to form recognised trade unions, the right to education, the right to leave and to return
to their country, the right to a nationality, the right to freedom of movement and residence, the right to freedom of opinion
and expression, and the right to freedom of peaceful assembly and association’ constitutes apartheid.
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International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (adopted
on 18 December 1990, entered into force 1 July 2003) 2220 UNTS 3, Art 22.

139 Vienna Declaration and Programme of Action, adopted by the World Conference on Human Rights in Vienna on 25 June
1993.
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Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever
to the frontiers of territories where his life or freedom would be threatened on account
of his race, religion, nationality, membership of a particular social group or political
opinion’'*, However, the aim is not for the refugee to remain a refugee indefinitely, but
to reintegrate either in his/her home country or in another country voluntarily'*!.

The right of return has also been the subject of numerous UN General Assembly and
Security Council resolutions, particularly in relation to refugees'*?. For example, the
conflicts in Abkhazia in Georgia following the collapse of the USSR led to a significant
population flight. In 1994, an international agreement between Abkhazia and Georgia
recognised that the right of everyone to live in their own country and to return to their
own country is enshrined in the Universal Declaration of Human Rights and the ICCPR
and stipulated that persons displaced during the conflict in Abkhazia have the right to
return to their country'®. The UN Security Council also referred to this agreement and
called for the right of all conflict-affected refugees and displaced persons to return to
their homes in accordance with international law and in safe conditions'*.

Similarly, the Committee on the Elimination of Racial Discrimination, acting under
the International Convention on the Elimination of All Forms of Racial Discrimination
has held that the Serbian authorities in Bosnia and Herzegovina who refused the return
of displaced Muslims violated the provision of the Convention concerning the right
of return. The Committee condemned the massive, gross and systematic violations
of human rights, policies of ethnic cleansing and acts of genocide in Bosnia and
Herzegovina and stated that these practices constituted grave violations of all the
fundamental principles laid down by the International Convention on the Elimination
of All Forms of Racial Discrimination'*. The Committee noted that changing
or attempting to change the demographic composition of a territory, by whatever
means, against the will of its original inhabitants, is a violation of international law
and demanded that persons be given the opportunity to return safely to the places
where they lived before the outbreak of hostilities in Bosnia and Herzegovina'#®. In
its resolutions on Bosnia and Herzegovina, the Security Council has also called for
the peaceful return of all displaced persons to their homes'?’.

140 Convention relating to the Status of Refugees 189 UNTS 137.
141 Vendramin (n 129) 26-27.
142 For the right of return under refugee law, see Boling (n 126) 73-82; Vendramin (n 129) 20-23.

143 Quadripartite Agreement on Voluntary Return of Refugees and Displaced Persons (Abkhazia, Georgia, Russia and UNHCR)
(signed on 4 April 1994), Preamble. See Quigley (n 118) 80.

144 UNSC Res 971 (UN Observer Mission in Georgia) (1995) UN Doc S/RES/971, para 5.

145 Report of the Committee on the Elimination of Racial Discrimination (1995) GAOR 50th Session Supp 18, UN Doc A/50/18,
para 219.

[

146 Report of the Committee on the Elimination of Racial Discrimination (n 215) para 26.
147 UNSC Res 787 (1992) UN Doc S/RES/787, para 2; UNSC Res 1088 (1996) UN Doc S/RES/1088, para 27-30.
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Israel’s displacement of Palestinian Arabs since its establishment in 1948 has also
been the subject of numerous UN General Assembly -and even Security Council
resolutions, and the General Assembly and the Security Council have repeatedly called
on Israel to fulfil this right, referring to the right of Palestinians to return to their homes
and property!.

The right of return is not only protected by universal human rights instruments
and UN resolutions but also by various regional human rights texts. The Fourth
Protocol to the European Convention on Human Rights'®, the American Convention
on Human Rights'®, the African Charter on Human and Peoples’ Rights"! and the
Arab Convention on Human Rights's?, although they do not provide for broad and
absolute provisions on the right of return unlike universal texts, protect the right per se.

Furthermore, the right of return was discussed at a conference organised by non-
governmental organisations in Uppsala, Sweden in 1972 with the participation of a
large number of jurists from 25 different states. The Declaration on the Right to Leave
and the Right to Return adopted at the conference set out the meaning of the right to
leave the territory of a State and the right of return to that territory and provided for
substantive and procedural rules governing and limiting the exercise of these rights'>.

Finally, the right of return appears to be protected in the context of humanitarian
law—where persons have been displaced in the course of an armed conflict. The 1907
Hague Conventions and the 1949 Geneva Conventions set out norms concerning
displaced persons in occupied territories, prohibit the forced displacement of the
civilian population and provide for the return of displaced persons, and stipulate that
persons under the protection of the Conventions have the right to return to their country

14

oo

Progress Report of the United Nations Mediator (Count Folke Bernadotte) on Palestine Submitted to the Secretary-General
for Transmission to the Members of the United Nations (18 September 1948) UN Doc A/648, para 6; UNGA Res 194 (1948)
UN Doc A/RES/194, para 11; UNGA Res 2452A (1968) UN Doc A/7218; UNGA Res 3236 (Question of Palestine) (1974)

UN Doc A/9631, para 2; UNSC Res 237 (1967) UN Doc S/RES/237, para 1.
149 Article 3(2) of Protocol No. 4 stipulates that no one shall be deprived of the right to enter the State of which he is a national.

150 According to Article 22(5), ‘no one can be expelled from the territory of the State of which he is a national or be deprived
of the right to enter it’.

Nl
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Article 12(2) provides that ‘every individual shall have the right to leave any country including his own, and to return to
his country. This right may only be subjects to restrictions, provided for by law for the protection of national security, law
and order, public health and morality’.

152 Arab Charter on Human Rights (adopted by the League of Arab States on 22 May 2004, entered into force 15 March
2008) (2005)12 International Human Rights Rep 893. According to Article 27, 1. No one may be arbitrarily or unlawfully
prevented from leaving any country, including his own, nor prohibited from residing, or compelled to reside, in any part of
that country. 2. No one may be exiled from his country or prohibited from returning thereto’.

153 ‘The Right to Leave and the Right to Return: A Declaration adopted by the Uppsala Colloquium’ (1973) 7(1) The International
Migration Review 62-66.
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of origin following the cessation of hostilities'>*. In this framework, there is a general
right of return under humanitarian law applicable to all displaced persons, regardless
of how they were displaced during the armed conflict. Indeed, the International
Committee of the Red Cross, which codifies the customary rules of humanitarian
law, confirms that the rule according to which displaced persons have the right to
return safely and voluntarily to their homes or places of habitual residence as soon as
the causes of their displacement cease to exist is a customary rule'>>.

C. Scope of the Right of Return

As stated above, Article 12(4) of the ICCPR, which constitutes one of the most
important human rights texts ever adopted, stipulates that ‘no one shall be arbitrarily
deprived of the right to enter his own country’. The scope of the right of return is
assessed on the basis of the wording of this provision and in the light of its official
and unofficial interpretations.

The Human Rights Committee, which is the official interpreting body of the
ICCPR', and internationalists are of the view that the right of return under Article
12 includes the right to enter and remain in one’s own country, to return after having
left one’s own country, and to come to the country for the first time if he or she was
born outside the country!'®’.

154 The right of return was first stipulated in Article 43 of the 1907 Hague Convention on the Laws and Customs of War on
Land. This provision, which has been recognised as a customary norm, stipulates that the occupier must preserve the social
and legal status quo in the occupied territory, allow the population to continue its existence and public life and make only
those interventions that are necessary to maintain the occupation. This includes allowing the local population to remain or
return to their places of residence following the cessation of hostilities. Convention IV respecting the Laws and Customs of
War on Land and its annex: Regulations concerning the Laws and Customs of War on Land, The Hague, 18 October 1907,
Art 43. See Vendramin (n 129) 19.

This principle is also adopted by Articles 4, 6, 40 and 158 of the 1949 Geneva Convention relative to the Protection of
Civilian Persons in Time of War. These provisions define the persons protected by the Convention and provide for its
temporal applicability. The Convention stipulates that the occupier must guarantee the rights of persons protected by the
Convention and provides, in its Article 6(4), that the Convention shall continue to apply even after the date of termination
of its application for ‘protected persons whose release, repatriation or re-establishment may take place after such date’.
In this framework, it is stated that persons who should be repatriated are among the ‘protected persons’ under the Geneva
Convention.

Similarly, Article 158 of the Convention provides that either party may denounce the Convention and that ‘(...) a denunciation
of which notification has been made at a time when the denouncing Power is involved in a conflict shall not take effect until
peace has been concluded, and until after operations connected with the release, repatriation and reestablishment of the
persons protected by the present Convention have been terminated’. Convention IV relative to the Protection of Civilian
Persons in Time of War, Geneva, August 12, 1949.

For an analysis of the right to return under international humanitarian law, see Boling (n 126) 47-60; Christopher C Joyner,
‘The Palestine Problem in International Law and World Order’ (Book Review) (1987) 55(3) George Washington Law Review
689, 694; Vendramin (n 129) 19; Quigley (n 118) 70-71; Quincy Wright, ‘Legal Aspects of the Middle East Situation’ (1968)
33(1) Law and Contemporary Problems 5, 19.

155 Jean-Marie Henckaerts and Louise Doswald-Beck, Uluslararast Insancil Teamiil (Orf-Adet) Hukuku, Cilt I: Kurallar
(Galatasaray Universitesi Hukuk Fakiiltesi Yaynlari 2005), 525, Rule 132.

156 Pursuant to Article 5 of the Optional Protocol to the ICCPR, the Committee is authorised to examine the complaints in the
light of all written information made available to it by the individual and by the State Party concerned.

157 See UN Human Rights Committee, CCPR General Comment No. 27: Article 12 (Freedom of Movement), 2 November
1999, CCPR/C/21/Rev.1/Add.9, para 19; Paul Taylor, 4 Commentary on the International Covenant on Civil and Political
Rights. The UN Human Rights Committee’s Monitoring of ICCPR Rights (Cambridge University Press 2020) 345.
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As can be seen, the Article protects a very broad right and provides this protection in
the case of a person’s ‘own country’. It is therefore important to clarify the expression
of ‘his own country’ used in Article 12(4) of the ICCPR.

1. Right of Return to His ‘Own Country’

As mentioned above, Article 13(2) of the Universal Declaration of Human Rights
states that ‘everyone has the right to leave any country, including his own, and to return
to his country’. However, Article 12(4) of the ICCPR provides that ‘no one shall be
arbitrarily deprived of the right to enter his own country’.

Does the expression ‘own country’ refer only to the country of the State of which the
person is a national, or does it also include the country that the person considers home
and to which he or she is bound by history, tradition, race, religion, residence, family or
other ties?

The difference between the wording of the 1948 Universal Declaration of Human
Rights and the wording of the ICCPR is explained by the fact that the right of
return has gradually come to be interpreted as extending to citizens who were born
outside the country of return and have never lived in that country'®, The concept of
‘entering a country’ is broader than the concept of ‘returning’ to a country'*®. The
fact that Article 12(4) of the ICCPR refers to the right to ‘enter a country’ rather
than the right to ‘return’ indicates therefore that the right extends to persons born
outside the country.

In addition, the fact that the ICCPR, which uses the term of ‘State’ (or ‘territory
of the State’) in some of its provisions, refers in its Article 12(4) to the right to
enter one’s ‘own territory’ seems to be a conscious choice and shows that the right
of return is not regulated as a right belonging only to citizens'®’, Although the
first draft of the Article referred to the right to enter the ‘country of nationality’,
this expression was later replaced by the expression ‘own country’''. The final
version of the Article does not provide that ‘a citizen’ shall not be deprived of the
right to enter his own country, but that ‘no one’ shall be deprived of the right to
enter his own country.

Indeed, despite the small number of contrary views'®, the right of return is nowadays
interpreted by the vast majority of jurists as including persons who were not born in

158 Hannum (n 125) 56; Lawand (n 125) 548-558; Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR
Commentary (NP Engel 2005) 219; Agterhuis (n 126) 7.

159 Lawand (n 125) 547; Wiley (n 130) 150-151.

160 For a similar view, see Lawand (n 125) 549; Rex Zedalis, ‘Right to Return: A Closer Look’ (1992) 6 Georgetown Immigration
Law Journal 499, 505-506; Wiley (n 130) 152.

161 For the travaux préparatoires and the first drafts of the Article, see Lawand (n 125) 549-550; Wiley (n 130) 152.
162 Paul Sieghart, The International Law of Human Rights (Clarendon Press 1983) 185 ef seq; Hannum (n 125) 59-60.
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their country of origin, who have never lived in their country of origin, who do not
have the nationality of the State of origin and stateless persons!®.

This interpretation seems to be based on the 1955 Nottebohm judgement of the
International Court of Justice!'®. In accordance with this decision, ‘nationality is a legal
bond having as its basis a social fact of attachment, a genuine connection of existence,
interests and sentiments, together with the existence of reciprocal rights and duties. It may
be said to constitute the juridical expression of the fact that the individual upon whom it
is conferred, either directly by the law or as the result of an act of the authorities, is in
fact more closely connected with the population of the State conferring nationality than
with that of any other State’'®. In this framework, the judgement states that the basis of
citizenship under international law is the social attachment, the genuine solidarity of being,
interests and feelings, together with mutual rights and duties. More importantly, however,
the Nottebohm judgement states that in case of dual nationality, diplomatic protection may
be exercised by the State to which the person is attached by a genuine link and that this is
to be determined by taking into account factors such as the language spoken, the length of
time spent in the territory of the State and the personal and family ties that the person has.
In other words, the Nottebohm judgement establishes and characterises the relationship
between the individual and the State on the basis of ‘substantive’ ties.

In the context of their demands for return to Israel, the Jews have put forward the
criteria set out in the Nottebohm judgement. For example, according to Knisbacher,
Jews living in the USSR have the right to return to Israel because the ties expressed in
the Nottebohm judgement exist between these persons and the territory of Israel; Israel
is Jewish people’s ‘own country’ in terms of traditions, interests, activities, family ties
and plans for the immediate future!®.

The view that ‘his own country’ means something different than ‘the country of
which he is a national” and the right of return extends to persons who were not born
or lived in there was also expressed at the Uppsala Conference mentioned above: ‘a
person’s “country” is that to which he is connected by a reasonable combination
of such relevant criteria as race, religion, language, ancestry, birth and prolonged
domicile. Governments come and go, and their political fluctuations and vagaries
should not affect the fundamental right of human beings, such as the right to return
to one’s own country and to have a homeland'®’.

163 Taylor (n 157) 345; Nowak (n 158) 219; Agterhuis (n 126) 8; Lawand (n 125) 547-548; Donna E Arzt and Karen Zughaib,
‘Return to Negotiated Lands: The Likelihood and Legality of a Population Transfer Between Israel and a Future Palestinian
State’ (1992) 24(4) New York University Journal of International Law and Politics 1399, 1445; Bill Frelick, ‘The Right of
Return’ (1990) 2 International Journal of Refugee Law 442; Zedalis (n 160) 505-506.

164 See Knisbacher (n 132) 96-97; Lawand (n 125) 553; Wiley (n 130) 152-153.

165 Nottebohm Case (Liechtenstein v. Guatemala) (Second Phase) [1955] ICJ Rep 4, 23.

166 Knisbacher (n 132) 97.

167 Muzzawi, ‘Comment on the Middle East’ in Karel Vasak and Sidney Liskofsky (eds), The Right to Leave and to Return:

Papers and Recommendations of the International Colloguium Held in Uppsala, Sweden, 19-21 June 1972, New York,
American Jewish Committee, 1976, 343; Cited by Hannum (n 125) 58-59.
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The Human Rights Committee has also stated that Article 12(4) of the ICCPR does
not distinguish between nationals and aliens, and that individuals who are entitled to
exercise the right of return can only be identified by interpreting the meaning of the
expression ‘his own country’!6®,

In fact, in its opinions given in the 1990s, the Committee interpreted the expression
‘his own country’ narrowly. In the 1996 Stewart dispute, the Committee noted that
the scope of the concept of ‘his own country’ is broader than that of ‘country of
nationality’ and also includes individuals who have special ties with a country'®.
However, according to the Committee, Article 12(4) does not cover ‘aliens’. In other
words, a person’s right to enter his or her own country is based on his or her special ties
with the State of the country: ““his own country” as a concept applies to individuals
who are nationals and to certain categories of individuals who, while not nationals
in a formal sense, are also not “aliens” (...)"'"°.

In this context, the Committee has stated that a person is an ‘alien’ unless he or she
is a national of the State or has been deprived of his or her nationality or his or her
application for nationality has been rejected, and that he or she cannot claim that the
State is his or her own country within the meaning of Article 12(4)!"'.

This narrow understanding, which was also adopted by the Human Rights
Committee in 1999 in its General Comment No. 27 on Article 12(4) of the ICCPR!7,
was challenged by some members of the Committee. Christine Chanet, for example,
stated that there was insufficient data on the concept of ‘his own country’ in the
Convention and the travaux préparatoires and suggested that the Committee establishes
and communicates to States clear criteria explaining the concept!'”. Elizabeth Evatt
and Cecilia Medina Quiroga, on the other hand, point out that there is nothing in the
Convention indicating that an ‘alien’ lawfully present within the territory of a State
may not claim the protection of Article 12(4), if he or she can establish that it is his/
her own country!”. According to Evatt and Quiroga, for the purposes of the rights set
out in Article 12, the existence of a formal link between the individual and the State
is irrelevant; the Convention takes into account and protects the strong personal and
emotional ties that an individual may have with a particular territory!'”.

168 UN Human Rights Committee, CCPR General Comment No. 27: Article 12 (Freedom of Movement) (n 157) para 20.
169 Stewart v. Canada (1996) UN Human Rights Committee, CCPR/C/58/D/538/1993, para 12.3.

170 ibid.

17

—

ibid para 12.4. This interpretation is also adopted in Canepa and Madafferi disputes. Giosue Canepa v. Canada (1997) UN
Human Rights Committee, CCPR/C/59/D/558/1993, para 11.3; Francesco Madafferi v. Australia (2004) UN Human Rights
Committee, CCPR/C/81/D/1011/2001, para 9.6.

172 UN Human Rights Committee, CCPR General Comment No. 27: Article 12 (Freedom of Movement) (n 157) para 19-20.
173 Individual opinion by Christine Chanet, co-signed by Julio Prado Vallejo (dissenting).
174 Individual opinion by Elizabeth Evatt and Cecilia Medina Quiroga, co-signed by Francisco José Aguilar Urbina (dissenting), para 3.

175 Individual opinion by Elizabeth Evatt and Cecilia Medina Quiroga, co-signed by Francisco José Aguilar Urbina (dissenting),
para 5.
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In its 2011 opinion on the Nytrom dispute, the Committee took these criticisms into
account and gave a clearer and more flexible opinion, than it did in the Stewart dispute,
on the concept of ‘his own country’'?. In its Nytrom opinion, the Committee recalled
‘its General Comment No. 27 on freedom of movement where it has considered that the
scope of ““his own country” is broader than the concept “country of his nationality”. It
is not limited to nationality in a formal sense, that is, nationality acquired at birth or
by conferral; it embraces, at the very least, an individual who, because of his or her
special ties to or claims in relation to a given country, cannot be considered to be a
mere alien’'”’. Although this view states that the Article covers persons who ‘may not
be regarded as aliens’, the Committee considers that long residence in a country, close
personal and family ties, the intention to remain in the country or the absence of such
ties in another country are factors that may establish close and lasting ties between
the person and the country. In the Committee’s view, the links established by these
elements may even be stronger than those established by nationality, and may therefore
render a country a person’s ‘own country’ within the meaning of Article 12(4)'".

Based on all these findings, in cases where the person is not a citizen of the
concerned State, he/she must demonstrate that this country is ‘his/her own country’
by proving that he/she has strong ties.

2. The principle that no one shall be ‘arbitrarily’ deprived of the right to
enter his own country

As quoted above, Article 12 of the ICCPR protects not only the right of return but
also the right to move freely about the country, to choose one’s place of residence and
to leave the country. Paragraph 3 of the Article provides that ‘the above-mentioned
rights shall not be subject to any restrictions except those which are provided by law,
are necessary to protect national security, public order (ordre public), public health
or morals or the rights and freedoms of others, and are consistent with the other rights
recognized in the present Covenant’. However, these grounds for limitation are not
foreseen for the right of return regulated in the last paragraph of the Article!”. Article
12(4) by stipulating that ‘no one shall be arbitrarily deprived of the right to enter his
own country’ and that this right can only be restricted ‘in a non-arbitrary manner’,
regulates the right of return as an absolute right'®,

What is to be understood by the expression ‘arbitrarily’ is not clearly defined in
the Convention. However, it is generally admitted that the arbitrary denial of the right

176 Taylor (n 157) 347.

177 Nystrom v. Australia (2011) UN Human Rights Committee, CCPR/C/102/D/1557/2007, para 7.4.
178 Nystrom v. Australia (n 177) para 7.4.

179 See Lawand (n 125) 547.

180 Wiley (n 130) 154.
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of return implies a discriminatory denial of the right in the absence of due process's'.
Besides, where the right is denied on a legal basis, this basis must not be contrary to
the right to freedom of movement'®*.

Furthermore, the commentators stated that ‘the word “arbitrarily” refers to only
one specific factual instance, that of the use of exile as a “penal sanction” (i.e.,
sentencing a person charged with a criminal offense to exile or banishment). Thus,
the term ‘arbitrarily’ only applies to a small group of States for which penal exile is a
permissible judicial sanction. Only for those States is it legally permissible in theory
to obstruct the exercise of the right to return in the limited factual case where exile

had been imposed as a judicial sentence’'®.

Namely, the expression ‘arbitrarily” was added to paragraph 4 of Article 12 as a
compromise expression following the rejection of previous drafts of the Article!s.
After it became clear that States that used exile as a penal sanction would not support
a formula that would prohibit it, it was agreed that a right of return exempting persons
sent into exile under criminal sanction should be envisaged'®.

The phrase ‘arbitrarily’ was added to Article 12(4) by a separate vote in the General
Assembly’s Third Committee where there was a common perception that ‘only under
a criminal sanction could a convicted exile be prevented from returning to his or her
country’'®, In this framework, exile would not be considered ‘arbitrary’ when it is
carried out in accordance with national legislation where this sanction is provided for
as a form of punishment. However, even interventions under national legislation must
be reasonable and in accordance with the provisions and objectives of the ICCPR'¥.

This interpretation must be read in conjunction with that of the Human Rights
Committee, which is authorised to interpret the ICCPR officially. According to the
Committee, ‘the reference to the concept of arbitrariness in this context is intended to
emphasize that it applies to all State action, legislative, administrative and judicial;
it guarantees that even interference provided for by law should be in accordance
with the provisions, aims and objectives of the Covenant and should be, in any event,
reasonable in the particular circumstances. The Committee considers that there are
few, if any, circumstances in which deprivation of the right to enter one’s own country
could be reasonable. A State party must not, by stripping a person of nationality or

181 Hannum (n 125) 45-46; Lawand (n 125) 547.
182 Lawand (n 125) 547.
183 Nowak (n 158) 219; Agterhuis (n 126) 7.

184 Stig Jagerskiold, ‘The Freedom of Movement’ in Louis Henkin (eds), The International Bill of Rights: The Covenant on
Civil and Political Rights (Columbia University Press 1981) 181.

185 Quigley (n 118) 78.

186 UNGA 14th Session, Third Committee, 959th Meeting (17 November 1959) UN Doc A/C.3/SR.959, 250. See Quigley (n
118) 78.

187 Taylor (n 157) 349; Lawand (n 125) 548.
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by expelling an individual to a third country, arbitrarily prevent this person from

returning to his or her own country’'s%,

Therefore, the right of return provided for in Article 12(4) of the ICCPR may be restricted
only on the grounds set out in Article 4(1) of the same Covenant, which regulates that ‘in
time of public emergency which threatens the life of the nation and the existence of which
is officially proclaimed, the States Parties to the present Covenant may take measures
derogating from their obligations under the present Covenant to the extent strictly required
by the exigencies of the situation, provided that such measures are not inconsistent with
their other obligations under international law and do not involve discrimination solely
on the ground of race, colour, sex, language, religion or social origin’.

The concept of ‘arbitrariness’ has also been interpreted in the Stewart, Nystrom
and Budlakoti opinions of the Human Rights Committee. Evatt and Quroga, in their
dissenting opinion for Stewart, argued that ‘arbitrary’ means ‘unreasonable in the
particular circumstances or contrary to the aims and objectives of the Covenant
on Civil and Political Rights’'®. As for the Human Rights Committee, it referred
in its Nystrom opinion to ‘disproportionate and irreparable consequences’ to
define ‘arbitrary’'°, and stated in its Budlakoti opinion that ‘unjust, unforeseeable,
disproportionate, unreasonable, unnecessary and unlawful’ is ‘arbitrary’®!,

D. The Right of Return of Individuals Belonging to Collectively
Displaced Groups

It should also be emphasised whether the right of return covers a mass return.

According to one view, international law recognises the right of return only as
an individual right and applies to individuals or small groups. The repatriation of
displaced populations is therefore a question of politics or self-determination rather
than international human rights law'®?. For example, Jagerskiold states that the right
of return is an individual right and can only be applied to persons on an individual
basis'®. According to the author, the 1966 Convention is not intended to regulate the
claims of masses of people displaced as a result of wars or political choices; these
claims require large-scale international political solutions'**.

188 UN Human Rights Committee, CCPR General Comment No. 27: Article 12 (Freedom of Movement) (n 157) para 21.
189 Individual opinion by Elizabeth Evatt and Cecilia Medina Quiroga, co-signed by Francisco José Aguilar Urbina (dissenting), para 8.
190 Nystrom v. Australia (n 177) para 7.11.

191 Budlakoti v. Canada (2018) UN Human Rights Committee, CCPR/C/122/D/2264/2013, para 9.4.

192 Agterhuis (n 126) 10; Eyal Benvenisti and Eyal Zamir, ‘Private Claims to Property Rights in the Future Israeli-Palestinian
Settlement” (1995) 89(2) American Journal of International Law 295, 325; Ruth Lapidoth, ‘The Right of Return in
International Law, with Special Reference to the Palestinian Refugees’ in Yoram Dinstein and Fania Domb F (eds), The
Progression of International Law. Four Decades of the Israel Yearbook on Human Rights. An Anniversary Volume (Martinus
Nijhoff Publishers 2011) 25-44.

193 Jagerskiold (n 184) 180.

194 Jagerskiold (n 184) 180.
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In Hannum’s view as well, there is no indication that the drafters of Article 12(4)
intended to include mass movements of refugees or displaced groups within the scope
of the Article; therefore, in these cases, the exercise of the right of return would require
the consent and co-operation of the territorial State!®. Similarly, Arzt argues that the
right of return is not structured as a collective or group right but rather an individual
right, and therefore members of displaced ‘groups’ have no right to claim it'*®. Higgins,
on the other hand, underlines that the right of return belongs to individuals and not
to peoples as a whole, and that in cases where a group of people claims the right of
return, this claim should be evaluated separately for each member of the group'’.

Another view, which we find appropriate, argues that the understanding that the
right of return does not cover masses and large groups is far from convincing.

First, neither the wording nor the travaux préparatoires of the relevant provisions
of the Universal Declaration of Human Rights and the ICCPR limit the application
of the right of return to persons on an individual basis'*. On the contrary, these texts,
which do not link the right of return to an individual’s membership of any group
and stipulate that ‘no one’ may be arbitrarily deprived of the right to enter his or her
own country, do not appear to intend to deprive refugees and mass displaced groups
of this right. Moreover, all rights enumerated in the 1966 Convention are granted to
individuals personally, ‘regardless of how many others might be seeking to exercise
the same right and at what time’!'®.

It should also be emphasised that the right of return, which is an individual right
that applies regardless of one’s group affiliation, and the right to self-determination,
which is interpreted as a collective right, are not mutually exclusive?®.

Furthermore, Article 31 of the 1969 Vienna Convention on the Law of Treaties
(VCLT)*, which is accepted as reflecting a customary norm?*?, lays down the basic
rules of interpretation of treaties and stipulates that the provisions of international
treaties should be interpreted not only in their literal sense but also by a subjective
method aimed at revealing the will of the parties. According to Article 31 ‘a treaty

195 Hannum (n 125) 59-60, 66.

196 Donna E Arzt, ‘Palestinian Refugees: The Human Dimension of the Middle East Peace Process’ (1995) 89 Proceedings of
the Annual Meeting (American Society of International Law) 369, 372.

197 See Rosalyn Higgins, ‘La liberté de circulation des personnes en droit international’ in Maurice Flory and Rosalyn Higgins
(eds), Liberté de circulation des personnes en droit international (Economica 1988) 18-19.

198 See Nowak (n 158) 220; Eric Rosand, ‘The Right to Return Under International Law Following Mass Dislocation: The
Bosnia Precedent?” (1998) 19(4) Michigan Journal of International Law 1091, 1129; Quigley (n 118) 77, 81-82; Agterhuis
(n 126) 10.

199 Agterhuis (n 126) 11.

200 Eric Rosand, ‘The Kosovo Crisis: Implications of the Right to Return’ (2000) 18 Berkeley Journal of International Law
229,237.

Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980), 1155 UNTS 331
(VCLT).

202 Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya v. Chad) (Judgement) [1994] ICJ Rep 6, para 41.
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shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and
purpose’. In addition, Article 32 of the VCLT stipulates that ‘recourse may be had to
supplementary means of interpretation, including the preparatory work of the treaty
and the circumstances of its conclusion, in order to confirm the meaning resulting
from the application of article 31, or to determine the meaning when the interpretation
according to article 31: (a) leaves the meaning ambiguous or obscure, or (b) leads to
a result which is manifestly absurd or unreasonable’.

In this context, both Articles 31 and 32 allow the right of return to be interpreted as
covering masses and large groups. First, it should not be forgotten that the Universal
Declaration of Human Rights, which does not contain an explicit statement that the
right of return covers masses and large groups, was drafted in the 1940s when human
rights law only began to develop and the prohibition of mass forced migration had
not yet been established*®. Second, the right of return must be interpreted in the light
of the fact that numerous instruments adopted under contemporary international law>*
prohibit the collective and forced displacement as well as the internal displacement of
persons. As stated above, the wording and the travaux préparatoires of the Universal

Declaration of Human Rights and the ICCPR allow for this interpretation.

Moreover, the right of return, which constitutes one of the fundamental pillars of
the freedom of movement, will only make sense if it is interpreted as covering large
groups in the 21% century, when forced international migration and mass deportations
have reached significant dimensions®®.

Incidentally, the Human Rights Committee underlines that the right of return is of
utmost importance for refugees seeking voluntary repatriation, that this right includes
the prohibition of forced population transfers and mass expulsions, and confirms that
article 12(4) of the ICCPR is applicable to large groups of people®®. The Committee
has stated that Afghan people displaced from their country during the conflict in
Afghanistan have the right of return under article 12(4) of the Covenant*”.

Finally, various UN bodies, including the UNHCR, have also explicitly affirmed
that the right of return, provided for in Article 13(2) of the Universal Declaration
of Human Rights and Article 12(4) of the ICCPR, covers large groups of people.

203 Rosand (n 198) 1130. For a detailed analysis of the prohibition of forced displacement, see Naziye Dirikgil, ‘Zorunlu Gog
Kavraminin Hukuki Kapsami ve Zorunlu G6¢ Sonucu Yerinden Edilen Kisilerin Uluslararast Hukukta Korunmasi” (2022)
X(1) Kadir Has Universitesi Hukuk Fakiiltesi Dergisi 67-88.

204 See for example Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms, Art 3
and Art 4.

205 Arthur C Helton, ‘Forced International Migration: A Need for New Approaches by the International Community’ (1995)
18 Fordham International law Journal 1623; Rosand (n 200) 238.

206 UN Human Rights Committee, CCPR General Comment No. 27: Article 12 (Freedom of Movement) (n 157) para 19.
207 Quigley (n 118) 80.
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For example, the UNHCR has concluded agreements with States on the exercise by
refugees and displaced persons of their right of return as provided for in article 12(4)
of the ICCPR*®.

E. Internally Displaced Persons and the Right of Return

Meskhetian Turks were displaced during the USSR period and were deported from
Georgia to Uzbekistan, which were both parts of the USSR. Therefore, Meskhetian
Turks, at the time of the exile, were ‘internally displaced’. Although the USSR collapsed
in 1991 and the territory to which Meskhetian Turks want to return remained within
the borders of the newly established State of Georgia, and thus, whether Meskhetian
Turks have the right of return and the conditions for asserting this right should be
analysed under the law of State succession, it should be noted here that internally
displaced persons also have the right of return.

The concept of ‘internally displaced person’, which started to be used under
international law during the Second World War, has been the subject of the UN High
Commissioner for Refugees’ works upon the calls of the UN General Assembly and
the Secretary-General since the 1970s. A representative was appointed for internally
displaced persons in 1992, and the UN Commission on Human Rights adopted, in
1998, the Guiding Principles on Internal Displacement®”.

According to Article 2 of the Guiding Principles, ‘internally displaced persons
are persons or groups of persons who have been forced or obliged to flee or to leave
their homes or places of habitual residence, in particular as a result of or in order
to avoid the effects of armed conflict, situations of generalized violence, violations
of human rights or natural or human-made disasters, and who have not crossed an
internationally recognized State border”’.

Article 28 of the Guidelines sets out the right of return of internally displaced
persons. The Article provides that:

1. Competent authorities have the primary duty and responsibility to establish conditions, as
well as provide the means, which allow internally displaced persons to return voluntarily, in
safety and with dignity, to their homes or places of habitual residence, or to resettle voluntarily
in another part of the country. Such authorities shall endeavour to facilitate the reintegration
of returned or resettled internally displaced persons.

208 See Agterhuis (n 126) 11.

209 UN Commission on Human Rights, Report of the Representative of the Secretary-General, Mr. Francis M. Deng, submitted
pursuant to Commission Resolution 1997/39. Addendum: Guiding Principles on Internal Displacement (11 February 1998)
E/CN.4/1998/53/Add.2, Art 2. For a detailed analysis of internal displacement, see Naziye Dirikgil, Protection of Internally
Displaced People from Arbitrary Displacement: The Development of the Right not to be Arbitrarily Displaced (Thesis
submitted for the degree of Doctor of Philosophy, Aberystwyth University 2020); Naziye Dirikgil, ‘Addressing the Prevention
of Internal Displacement: the Right Not to Be Arbitrarily Displaced’ (2023) 24 Journal of International Migration and
Integration 113-138.
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2. Special efforts should be made to ensure the full participation of internally displaced persons
in the planning and management of their return or resettlement and reintegration’.

Besides, according to Article 29(2), ‘competent authorities have the duty and
responsibility to assist returned and/or resettled internally displaced persons to
recover, to the extent possible, their property and possessions which they left behind
or were dispossessed of upon their displacement. When recovery of such property and
possessions is not possible, competent authorities shall provide or assist these persons
in obtaining appropriate compensation or another form of just reparation’.

Finally, Article 30 imposes an obligation on all authorities concerned to grant and
facilitate for international humanitarian organisations and other appropriate actors
rapid and unimpeded access to internally displaced persons to assist in their return or
resettlement and reintegration.

F. The Right of Return in Cases of State Succession*'’

As stated above, the USSR collapsed in 1991 and the territory to which Meskhetian
Turks wanted to return remained within the borders of the newly established State
of Georgia. Therefore, whether Meskhetian Turks have the right of return and the
conditions for the exercise of the right should also be analysed under the law of State
succession.

State succession is defined as ‘the replacement of one State by another in the
responsibility for the international relations of a territory’*'". The disintegration of
the USSR that started in 1989 with the declaration of independence of the Baltic
States and ended in 1991 with the establishment of the Commonwealth of Independent
States constitutes one of the most important succession cases of the last century. It is
considered to be a case of ‘secession’ of a large number of former Soviet Republics,
including Georgia, from the USSR.

Indeed, the USSR was established on December 30, 1922 by an international treaty
concluded by Soviet Russia, Ukraine, Belarus and the South Caucasus Republics
(Georgia, Azerbaijan and Armenia) and became a State consisting of fifteen republics
over time. Lithuania, Estonia and Latvia, the so-called Baltic States, also came under
Soviet rule in 1940 through a secret treaty concluded by the USSR with Hitler’s
government?'2, but since then they have claimed that the said rule and its acts are
contrary to international law and therefore invalid. Indeed, the Soviet rule over the
Baltic States was not recognised by the majority of the international community

210 This section contains excerpts from Ceren Zeynep Pirim’s book on State Succession to International Responsibility (n 92).
211 Pirim (n 92) 1.

212 Michael Bothe and Christian Schmidt, ‘Sur quelques questions de succession posées par la dissolution de I'URSS et celle
de la Yougoslavie’ (1992) 96 Revue générale de droit international public 811, 822.
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and was regarded as an occupation by many States?®. Lithuania, Estonia and Latvia
declared their independence on March 11, 1990, August 20, 1991 and August 21, 1991,
respectively, and these declarations were recognised by Moscow on September 6,
1991, three months before the collapse of the USSR?!%, The Baltic States that became
members of the UN on 12 September 1991 were recognised as the continuing States
of those that existed before the occupation of the USSR. Therefore, Lithuania, Estonia
and Latvia were considered to have never disappeared from history as States?". In
other words, the independence of the Baltic States was not considered a ‘secession’ by
either the international legal doctrine or the international community. It was accepted
that these States re-established their pre-1940 sovereignty. In short, the Baltic States
are not considered successor States of the USSR?!,

The same observation is not made for other Soviet Republics.

The declarations of independence of the Baltic States were followed by the
declarations of independence of the other republics formerly part of the USSR.
In December 1991, Russia, Ukraine, Belarus, Moldova, Azerbaijan, Kyrgyzstan,
Uzbekistan, Armenia, Tajikistan, Turkmenistan, Kazakhstan, Turkmenistan and
Georgia recognised and declared the end of the USSR and its replacement by the
Commonwealth of Independent States?”. After this date, all Soviet Republics that
declared their independence, except Russia, took their place in the international
community as successor States of the USSR, while the Russian Federation was
recognised as continuing the legal personality of the Soviet Union?'®. The political
position of the Republics that established the Commonwealth of Independent States

213 Rein Miillerson, ‘Law and Politics in Succession of States: International Law on Succession of States’ in Geneviéve
Burdeau and Brigitte Stern (eds), Dissolution, continuation et succession en Europe de I’Est (Cedin-Paris 1 1994) 15,
26; Ineta Ziemele, ‘State Continuity, Succession and Responsibility: Reparations to the Baltic States and their Peoples’
(2003) 3 Baltic Yearbook of International Law 165, 178-179; Lauri Malksoo, ‘State Responsibility and the Challange of
the Realist Paradigm: the Demand of Baltic Victims of Soviet Mass Repressions for Compensation from Russia’ (2003) 3
Baltic Yearbook of International Law 57, 62.

214 See Jan Klabbers, Martti Koskenniemi, Olivier Ribblink, Andreas Zimmermann, (eds), State Practice Regarding State
Succession and Issues of Recognition (Kluwer Law International 1999) 23-26.

215 Miillerson (n 213) 26; Bothe and Schmidt (n 212) 822; Wladyslaw Czaplinski, ‘La continuité, I’identité et la succession
d’Etats-Evaluation de cas récents’ (1993) 26(2) Revue belge de droit international 374, 387.

216 See Pirim (n 92) 34-36.

217 Ukraine became independent on 24 August 1991, Belarus on 25 August 1991, Moldova on 27 August 1991, Azerbaijan on
29 August 1991, Kyrgyzstan on 31 August 1991, Uzbekistan on 31 August 1991, Armenia on 21 September 1991, Tajikistan
on 9 October 1991, Turkmenistan on 27 October 1991, Kazakhstan on 16 December 1991 and Georgia on 25 December
1991.

The Alma-Ata Declaration, one of the founding texts of the Commonwealth of Independent States, was signed by Russia,
Ukraine, Belarus, Kazakhstan, Kyrgyzstan, Turkmenistan, Uzbekistan, Azerbaijan, Tajikistan, Armenia, and Moldova.
Turkmenistan, however, withdrew from full membership in 2005. Georgia, which joined the Commonwealth of Independent
States in 1993, left the Community in 2009 due to the South Ossetia dispute, and Ukraine left the Community in 2014
following Russia’s annexation of Crimea.

See Agreement Establishing the Commonwealth of Independent States (1992) 31 ILM 143-146.

See Yehuda Z Blum, ‘Russia Takes Over the Soviet Union’s Seat at the United Nations’ (1992) 3 European Journal
of International Law 354, 355-356; Klabbers, Koskenniemi, Ribblink, Zimmermann (n 214) 53-60; Héléne Hamant,
Démembrement de I"URSS et problémes de succession d’Etats (Bruylant 2007), 109-128; Emre Oktem, ‘Turkey: Successor
or Continuing State of the Ottoman Empire?’ (2011) 24 Leiden Journal of International Law 561, 569; Pirim (n 92) 36.
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was also that Russia should replace the USSR in the UN and other international
organisations®!’, and this position was accepted by the international community??°.
As the continuing State of the USSR, the Russian Federation took its place among
the permanent members of the UN Security Council, States parties to multilateral
international treaties concluded with the USSR began to address the Russian
Federation, and some States simply changed the name of the USSR to the Russian
Federation in the list of parties to the treaties®*!.

It follows from this legal framework that all the States that emerged as a result of
the disintegration of the USSR, including Georgia, are successor States.

The law of State succession does not explicitly provide for the right of individuals
and groups displaced before the moment of succession to return to the territory of the
successor State.

In fact, State succession ‘corresponds to one of the grey areas of the legal order
governing international relations. Namely, the fact that succession cases do not
occur frequently and that every case takes shape in the context of different political,
ideological and social elements hinders the emergence of uniform rules in this area
of international law. In other words, State succession is not governed by customary

219 InDecember 1991, the heads of the Commonwealth of Independent States expressed their support for Russia’s participation in
UN bodies, including the Security Council, in its capacity as the continuing State of the USSR. See Decision by the Council
of Heads of State of the Commonwealth of Independent States (1992) 31 ILM 151-154. In a note to the UN Secretary-
General on December 24, 1991, the Russian President Boris Yeltsin stated that the membership of the USSR in the UN and
its position within the organs of the organisation would be maintained by the Russian Federation, with the support of the
member States of the Commonwealth of Independent States. See Agreement Establishing the Commonwealth of Independent
States, Background / Content Summary (1992) ILM 31, 138. For a detailed analysis of the process of establishment of the
Commonwealth of Independent States, see Sergei A Voitovich, ‘The Commonwealth of Independent States: An Emerging
Institutional Model’ (1993) 4(1) European Journal of International Law 403-429.

220 According to the USA, Russia is the continuing State of the USSR because it is the dominant geographical, demographic
and military power of the Union. Accordingly, the USA has taken the position that Russia should be a permanent member of
the UN Security Council, while the other republics that broke away from the USSR should apply for membership to the UN
as newly established States. See Lucinda Love, ‘International Agreement Obligations After the Soviet Union’s Break Up:
Current United States Practice and Its Consistency with International Law’ (1993) 26 Vanderbilt Journal of Transnational
Law 373, 404; Edwin D Williamson and John E Osborn, ‘A U.S Perspective on Treaty Succession and Related Issues in the
Wake of the Breakup of the USSR and Yugoslavia’ (1992-1993) 33 Vanderbilt Journal of Transnational Law 264, 268-269.

The European Community has also recognised that the Russian Federation is the continuing State of the USSR and has
established its relations with Russia on the basis of this recognition. See the Statement on the Future Status of Russia
and Other Former Soviet Republics, EPC Press Release, 133/91 (23 December 1991) Brussels; Konrad G Biihler, ‘State
Succession, Identity / Continuity and Membership in the United Nations’ in Pierre Michel Eisemann and Martti Koskenniemi
(eds), La Succession d’états: la codification a | 'épreuve des faits / State Succession: Codification Tested Against the Facts
(Martinus Nijhoff Publishers 2000) 187, 258-263; Hamant (n 218) 110-115 and 120-125.

Bothe and Schmidt (n 212) 827. Applying international treaties to which the predecessor State is a party with the successor
State, or allowing the successor State to participate in the work of international organisations of which the predecessor State
is a member without a new membership procedure, is interpreted as the relevant state being considered the continuing state.
Czaplinski (n 215) 379. See Pirim (n 92) 36-38.
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international rules’.** This is a general observation on the law of State succession
and applies to many different elements to which States may be successors, such as
international treaties, membership of international organisations, property, debts,
archives or international responsibility. However, although no universal rules exist,
some principles have been developed in some of these areas. For instance, two
Conventions have been adopted, respectively, in 1978 and 1983, concerning succession
to international treaties®* and to State property, archives and debts?*.

In our opinion, the rationale behind the principle provided for in Article 12 of the
1978 Convention, which is considered to have become a customary rule, can be applied
by analogy to the right of return. This Article stipulates that a succession of States
does not as such affect obligations and rights relating to the use of any territory, or
to restrictions upon its use, established by a treaty for the benefit of any territory of
a foreign State and considered as attaching to the territories in question. Therefore,
international treaties relating to a territory may be invoked to the successor State after
the moment of succession.

As can be seen, this provision is based on the logic that the successor State, which
is a new State under international law, is bound by the rights and obligations attached
to the territory succeded. Therefore, in our opinion, Meskhetian Turks who were
expelled from the territory that was part of the USSR can invoke their right of return
against Georgia, which started to exercise sovereignty over the said territory after the
moment of succession.

Moreover, as stated above, since the right of return is an individual right protected
in human rights texts, it should be implemented independently of changes in the
sovereignty of the relevant State over its territory; these changes should not affect the
right of residents to reside in or return to the country®?.

As Daniel Nsereko points out, the territorial sovereignty of the State and the right
of individuals to live in their homeland should be considered as two separate concepts
with different legal consequences: the former is a right of the State, while the latter

222 Ceren Zeynep Pirim, ‘State Succession to International Responsibility: A Critical Analysis of the Modern Succession Theory
Based on the General Principles of Law’ (2018) 9 Czech Yearbook of International Law 111-129, 112-112. See also Pirim
(n 92) 4; Wladyslaw Czaplinski, ‘Equity and Equitable Principles in the Law of State Succession’ in Mojmir Mrak (eds),
Succession of States (Martinus Nijhoff Publishers 1999) 61, 61; Georges Abi-Saab, ‘Cours général de droit international
public’ (1987) 207 Recueil des cours de 1’Académie de droit international de La Haye 9, 420; Michael John Volkovitsch,
‘Righting Wrongs: Toward a New Theory of State Succession to Responsibility for International Delicts’ (1992) 92(8)
Columbia Law Review 2162; Miillerson (n 213) 17.

223 Vienna Convention on Succession of States in respect of Treaties (concluded at Vienna on 23 August 1978, entered into
force on 6 November 1996) 1946 UNTS 3.

224 Vienna Convention on Succession of States in Respect of State Property, Archives and Debts (concluded on 8 April 1983,
not yet in force), Official Records of the United Nations Conference on Succession of States in Respect of State Property,
Archives and Debts, vol. II (United Nations publication, Sales No. E.94.V.6).

225 Daniel Nsereko, ‘The Right to Return Home’ (1981) 21 Indian Journal of International Law 335, 343.
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is a right of individuals and groups of individuals®*. In other words, the individual’s
right to return to his or her country is based on his or her attachment to that country,
and changes in sovereignty over the country would not affect this attachment®*’.

A similar conclusion can be reached from the following statements of Tan Brownlie:
‘to regard a population, in the normal case, as related to particular areas of territory,
is not to revert to forms of feudalism but to recognize a human and political reality,
which underlies modern territorial settlements. (...) Sovereignty denotes responsibility,
and a change of sovereignty does not give the new sovereign the right to dispose of
the population concerned at the discretion of the government™*,

Finally, the law of State succession recognises that when sovereignty over a territory
changes, the inhabitants acquire the nationality of the successor State’®. In our opinion,
this rule, which is considered as reflecting the customary law, confirms the proposition
that territorial rights may be invoked against the successor State that begins to exercise
sovereign powers over the territory.

Conclusion

On the 80™ anniversary of their deportation, Meskhetian Turks have still not been
able to return to their homeland despite all their efforts. There are many reasons behind
this unresolved problem. First, there is no international consensus on the just cause of
the Meskhetian Turks 2*°, While some States and international organisations, led by
Tiirkiye, support this cause, others remain indifferent, while others view it negatively.

Having made concrete commitments on the return of Meskhetian Turks upon its
accession to the CoE in 1999, Georgia has failed to fulfil these commitments. Having
taken a few token steps to distract the CoE and the international community in general,
Georgia refrains from recognising and implementing the right of Meskhetian Turks
to return to their country as a whole. It is a well-known fact that Georgian elements
had a strong presence in the Soviet high bureaucracy and especially in the intelligence
agencies. Today’s Georgian bureaucracy, which has inherited the Soviet traditions, has
been following a stalling policy that can be considered ‘successful’ by itself for years,
trying to create the impression that it is doing what is necessary for the repatriation

226 Nsereko (n 225) 343.

227 Quigley (n 118) 97.

228 lan Brownlie, ‘The Relations of Nationality in Public International Law’ (1963) 39 British Yearbook of International Law
284, 325.

229 See Boling (n 126) 29-30; Quigley (n 118) 97; Articles on Nationality of Natural Persons in Relation to the Succession
of States (adopted by the International Law Commission in 1999) UNGA Res A/RES/55/153 (2001); ILC, ‘Report of the
International Law Commission on the work of its Forty-Seventh Session’ (1995) GAOR 50th Session Supp 10, Annex:
Report of the Working Group on State Succession and its Impact on the Nationality of Natural and Legal Persons, UN Doc
A/50/10; Second Report on State Succession and its Impact on the Nationality of Natural and Legal Persons (1996) UN
Doc A/CN-4/474.

230 Ray (n 2) 409.

476



Pirim, Oktem / The Right of Meskhetian Turks to Return to Their Country

process on the one hand, and on the other hand, it has made it difficult and prevented
the repatriation by using elaborate bureaucratic techniques.

It is noteworthy that since the moment they started their political struggle to return to
their homeland, Meskhetian Turks have always sought their rights by respecting the law
of the State they are in and have never resorted to extra-legal political organisations and
acts of violence®!. This stance and attitude, which they still maintain, constitutes one
of the most important advantages in defending their just cause before the international
community.

As of today, the reality imposes itself that political initiatives and efforts for the
collective return of Meskhetian Turks to their homeland and legal initiatives at the
national level cannot yield results. In order to achieve a concrete result in the case
of Meskhetian Turks, it has become inevitable to resort to legal mechanisms at the
international level.

Positive international law, international jurisprudence and legal scholars recognise
that the right of return is a fundamental human right and constitutes a customary norm.
Numerous international treaties and UN General Assembly Resolutions adopted after
1944, the year of the mass displacement of Meskhetian Turks, protect the right of
return and confirm that it is part of customary international law binding on all States,
including Georgia. Georgia, as a party since 1994 to the ICCPR, which enshrines the
right to return in its Article 12(4), is under an obligation to respect this right under
international treaty law as well.

Article 12(4) of the Covenant stipulates that ‘no one shall be arbitrarily deprived of
the right to enter his own country’. A combined reading of the travaux préparatoires of
this Article, the assessments of the Human Rights Committee officially authorised to
interpret the Covenant, the Nottebohm judgement of the International Court of Justice
and opinions of leading international jurists shows that the right enshrined in Article
12(4) covers not only nationals but also persons who were not born in the country,
who have not lived in the country and who are not nationals of the concerned State
but who have a genuine connection with the country. In other words, the concept of
‘his own country’ includes not only nationals or residents of the State but also, as in
the case of Meskhetian Turks, persons who consider the country as their own country,
who have both historical and ongoing ties with the country, who have family, property
and interests in the country, who establish civil organisations to protect their culture, in
short, who have a ‘genuine connection’ with the country. The fact that nearly 80 years
have passed since the Meskhetian Turks were forcibly deported from their country to
other territories does not affect the existence of this connection. Meskhetian Turks have
always maintained their cultural identity linked to their homeland and have repeatedly

231 Sezgin and Agacan (n 12) 34.
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expressed their rights over their country. They have therefore preserved the genuine
connection that they have had with the territory of Georgia.

Moreover, in determining whether there is a right to return, the reasons why the
right has not been exercised for a significant period of time should be considered®2.
The fact that persons wishing to exercise the right of return have been exiled for a
long period of time for reasons beyond their control and will cannot be regarded as
a factor that weakens the ‘genuine connection’ between the country and the persons
in question. In other words, ‘the State cannot invoke its own unlawful fact to block a
claim to return’*,

Members of the later generations of Meskhetian Turks who were forcibly and
collectively removed from their ancestral lands almost eighty years ago also have the
right to return to Georgia, provided that they can prove their ‘genuine connection’
with the territory of Georgia.

In this framework, Meskhetian Turks who wish to return to their country may
apply to the Human Rights Committee, the supervisory body of the ICCPR, to which
Georgia is a party. The Human Rights Committee, established under article 28 of
the Covenant to monitor and supervise the implementation of the provisions of the
Covenant by States Parties, is also authorised to consider individual communications
under the Optional Protocol to the Covenant?4. Georgia is a party to the Protocol as
of May 3, 199425,

According to Article 1 of the Protocol, ‘a State Party to the Covenant that becomes
a Party to the present Protocol recognizes the competence of the Committee to receive
and consider communications from individuals subject to its jurisdiction who claim
to be victims of a violation by that State Party of any of the rights set forth in the
Covenant’. Therefore, the right of return set out in Article 12(4) of the ICCPR is
individually applicable to claimants. In our opinion, and on the grounds explained
above in detail, there is no legal obstacle to the collective application of this article to
groups of persons. However, considering that there are authors who argue that the right
of return belongs to individuals and not to peoples as a whole and that in cases where
a group claims the right of return, this claim should be evaluated separately for each
individual, we suggest that return claims should be made individually. In accordance
with Articles 2 and 5(2)(b) of the Optional Protocol to the ICCPR, Meskhetian Turks
who wish to exercise their right of return and who claim that the exercise of that right

232 Lawand (n 125) 566; Wiley (n 130) 153.
233 Lawand (n 125) 566.

234 Optional Protocol to the International Covenant on Civil and Political Rights (adopted and opened for signature, ratification
and accession by General Assembly Resolution 2200A (XXI) of 16 December 1966, entered into force 23 March 1976 in
accordance with Article 9) 999 UNTS 171.

235 See < tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx? Treaty=CCPR-OP1 > accessed 24 February 2024.
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has been impeded by Georgia must first exhaust Georgian domestic remedies (or
demonstrate that the exercise of domestic remedies would take an unreasonably long
time) and, failing that, submit a signed complaint to the Human Rights Committee
under Article 3.
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Uluslararasi Ceza Mahkemesi’nin Yargi Yetkisi: Banglades/Myanmar
Karari Sonrasi Hukuki Manzara

The Jurisdiction of the International Criminal Court: Examining the Legal Landscape Post-
Bangladesh/Myanmar Decision

Muhammet Gelal Kul" ©, Hasan Basri Biilbiil”

Oz

Uluslararasi Ceza Mahkemesi (UCM), Birlesmis Milletler Giivenlik Konseyi havalesi olmadigi halde Roma Stattsii’ne taraf
olmayan bir devletin vatandaslarini yargilayabilir mi? Banglades/Myanmar meselesinde UCM On Yargilama Dairesi,
Rohingyalara karsi sinir digi etme sugunun islendiginden bahisle Myanmar Statii’ye taraf olmamasina ragmen yargi yetkisinin
oldugunu kabul etmistir. Etnik ve dini bir azinlik olan Rohingya halki uzun yillar ¢ok ciddi siddet ve zulme maruz kalmis,
nihayet 2017 yilinin Agustos ayinda kitlesel halde Banglades’e go¢ etmeye zorlanmistir. Bu durum karsisinda harekete gegen
UCM’nin yargi yetkisine iliskin kararinda sinir disi sugunun bir kisminin taraf devlet olan Banglades’te tamamlanmis olmasi
kritik bir rol oynamistir. Bu Karar uluslararasi hukuk camiasinda ciddi tartismalara yol agmistir. Karar bir yandan uluslararasi
suglarin cezasiz kalmamasi ve evrensel yargi yetkisine ulasma idealine bir adim daha yaklagmak agisindan memnuniyetle
karsilanmistir. Diger yandan, kararin devletlerin egemenligi ve pacta tertiis (bir antlagsma sadece taraflari baglar, Gglincl
bir devlet igin yukimlulik yaratmaz) gibi uluslararasi hukukun en temel ilkelerine aykiriligi gerekgesiyle endiselerini dile
getirenler de olmustur. Mahkeme’nin genisletici bir yorumla yargi yetkisinin sinirlarini Roma Stattsi’nde agikga belirtilen
hallerin 6tesine tasimasi ciddi sonuglar dogurma potansiyeline sahiptir. Bu makalede, kararin yaratabilecegi hukuki sonuglar
yer, konu, kisi ve zaman bakimindan yetki gergevesinde incelenmekte, yargi yetkisinin hangi hal ve sartlarda daha da
genisleyebilecegi ortaya konmaktadir. Daha sonra ise bu yonde bir genislemenin uluslararasi ceza adaleti sistemi agisindan
yaratacagl firsatlar ve sorunlar analiz edilmektedir.

Anahtar Kelimeler
Uluslararasi Ceza Mahkemesi (UCM), Banglades/Myanmar, Yargi Yetkisi, Sinir Digi Etme, Nufusun Zorla Nakli

Abstract

Can the International Criminal Court (ICC) prosecute nationals of states non-State parties to the Rome Statute in the
absence of the United Nations Security Council referral? In Bangladesh/Myanmar, the Pre-Trail Chamber | of the ICC held
that it has jurisdiction over the nationals of Myanmar, a state not party to the Rome Statute, for the crime of deportation.
The Rohingya people, an ethnic and religious minority, have been subjected to serious forms of violence and persecution
for decades and were finally forcibly displaced en masse to Bangladesh in August 2017. The fact that part of the crime
was completed in Bangladesh, a state party, played a critical role in the Chamber’s decision on jurisdiction. This novel
interpretation created an immense debate among international law circles. It has been hailed by some as a step closer
to achieving the objectives of universal jurisdiction and putting an end to impunity. On the other hand, some have raised
concerns as the ruling seemingly goes against fundamental principles of international law such as the sovereignty of
states and pacta tertiis (a treaty only binds parties). Extending beyond what the Rome Statute originally and explicitly set
out, the ruling will have serious implications. This article analyses the legal consequences of the judgement by focusing
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on jurisdiction ratione loci, materie, ratione personae, and temporis. Presenting the circumstances where the
jurisdiction of the Court may further expand, it then addresses some risks and opportunities that such an
expansion would pose for the development of the international criminal justice system.

Keywords
International Criminal Court (ICC), Bangladesh/Myanmar, Jurisdiction, Deportation, Forcible Transfer of
Population

Extended Summar
The idea of the establishment of a permanent international criminal court has been

encountered by hesitations and even objections by many States. Nevertheless, in 2002,
the International Criminal Court (ICC) began to operate when the 60th State party
lodged its ratification documents as prescribed by the Rome Statute. As a turning point
in international criminal law, the Rome Statute of the International Criminal Court (the
Rome Statute) aimed to end impunity for crimes of international concern. States that
hesitated or raised objections to protect State sovereignty have not become a party to
the Rome Statute. Nevertheless, the ICC has developed a tool to assert jurisdiction
over the nationals of non-State parties, circumventing the need for a United Nations
Security Council referral. This was established with the jurisdictional ruling in the
Bangladesh/Myanmar situation in 2018.

The Rohingya, an ethnic and religious minority also known as Arakan Muslims, in
the Rakhine State of Myanmar have endured various forms of violence, discrimination
and persecution for decades. In 2017, the military government of Myanmar started a
brutal campaign against the Rohingya that significantly escalated the level of violence.
The Rohingya people have become open targets for both the Myanmar armed forces
and other armed groups, as well as civilians acting in concert. The attacks against the
Rohingya, involving deliberate killings, sexual assaults, enforced disappearances,
destruction of homes and villages, looting, and destruction of livelihoods, have reached
such dimensions that numerous sources have described the Rohingya people as “the
most persecuted people in the world.” Their experiences have been cited as “a textbook
example of the crime of ethnic cleansing.”

Only in August 2017, at least 750,000 Rohingya were driven from their homes
to seek refuge in Bangladesh. Taking into account previous forced displacement
movements, it is estimated that nearly 1 million Rohingya are now refugees in
Bangladesh. Cox’s Bazar, a Bengal city on the Myanmar border, swiftly became the
host of the world’s largest refugee camp. The Security Council has failed to take
appropriate measures to prevent the atrocities committed against the Rohingya because
of the veto power exercised by the permanent members.

Against this backdrop, the ICC has taken a step that has come as a surprise to many.
Bangladesh is a party to the Rome Statute but Myanmar is not. The Office of the
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Prosecutor (OTP) declared its intention to investigate the issue on the basis that the
events constituted the crime of deportation, prescribed in Article 7(1)(d) of the Rome
Statute as a crime against humanity. In April 2018, the OTP requested a preliminary
ruling from a Pre-Trial Chamber to resolve doubts regarding the Court’s jurisdiction
since Myanmar is not a party to the Rome Statute.

In September 2018, the Pre-Trial Chamber I ruled that the crime of deportation
inherently requires crossing an international border. Therefore, the commission of this
crime is only possible with the involvement of at least two different countries. While
the conduct of the crime of deportation began in Myanmar, a non-State Party to the
Rome Statute, it was nevertheless completed in Bangladesh, a State Party. Noting that
part of the crime was committed in the territory of a State Party, the Pre-Trial Chamber
concluded that the investigation of the crimes committed in Bangladesh falls within the
jurisdiction of the Court. This meant that the ICC could prosecute Myanmar’s nationals
who committed crimes that started in Myanmar but were completed in Bangladesh.

This novel interpretation created an immense debate among international law circles
from the legal and political aspects. Through some interpretation techniques, the Court
has shown its willingness to intervene in matters beyond its jurisdictional powers
explicitly granted by the Rome Statute. This approach has been hailed by some as
a step closer to achieving the objectives of the Court, such as ending impunity for
international crimes or achieving universal jurisdiction. Indeed, the Court can extend
its territorial jurisdiction to a great extent through the crime against humanity of
deportation because almost all States share a border with a State Party to the Rome
Statute.

Applying the same logic to additional crimes, such as persecution, the war crime of
deportation, forcing protected persons or prisoners of war into the territory of a State
Party, or other inhumane acts causing great suffering, particularly the prevention of the
right to return, the Court may further expand its jurisdiction over nationals of non-State
Parties. Moreover, if the Court wishes to add an extra layer to its jurisdiction, it can
further adopt the doctrine of ongoing violation. This would enable the Court to extend
its ratione temporis jurisdiction on matters that occurred before the Rome Statute’s
entry into force but continue to have a persistent nature. The nationals of non-State
Parties would then fall under the jurisdiction of the Court even for the matters that
were carried out before the creation of the Rome Statute.

This potential expansion, on the other hand, has raised some concerns as the
ruling seemingly goes against fundamental principles of international law such as
the sovereignty of states and the principle of pacta tertiis nec nocent nec prosunt (a
treaty only binds parties, it does not create obligations for a third state). Sceptics have
further criticised the decision for practical and political reasons. Such an expansionist
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approach opens the Pandorra’s Box while the Court is not capable of coping with a
large volume of increased burden. Previous cases show that the Court has not achieved
significant progress when a State does not cooperate. Therefore, a potential gain at
the expense of the fundamental principles of international law might serve no purpose
but to undermine the legitimacy of the Court. The Court already faces legitimacy
challenges by criticism of both developed and developing states for various reasons.
Adding an extra layer to the legitimacy problem is not a policy that would strengthen
the international criminal justice system.

Overall, this article analyses the legal implications of the jurisdictional ruling
of the ICC in the Bangladesh/Myanmar situation while addressing some risks and
opportunities it poses for the development of the international criminal justice system.
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Giris

6 Eyliil 2018°de Uluslararas1 Ceza Mahkemesi (UCM) On Yargilama Dairesi
Myanmar’da yasayan Rohingya halkinin kitlesel olarak Banglades’e zorla yerinden
ettirilmesi karsisinda uluslararasi hukuk agisindan oldukga ¢arpici bir karara imza
atti.! UCM savcilig@i yasananlarin sinir dig1 etme sugunu olusturdugundan bahisle
sorusturma baglatmaya niyetlenmis, ancak Myanmar Uluslararasi Ceza Mahkemesi
Roma Statiisii’ne? (Roma Statiisii) taraf olmadigindan Mahkeme’nin yargi yetkisine
iliskin tereddiitlerin giderilmesi adina On Yargilama Dairesi’nden Mahkeme’nin
yetkisine iliskin bir karar talep etmistir.> On Yargilama Dairesi, her ne kadar
Myanmar Roma Statiisii’ne taraf olmasa da Banglades’in Statii’ye taraf oldugunu
ortaya koyduktan sonra, s6z konusu sinir dig1 etme sugunun Myanmar’da baslasa da
Banglades’te tamamlandigini tespit etmis, dolayistyla sugun bir kisminin Statii’ye taraf
olan bir devletin iilkesinde gerceklesmesi sebebiyle islenen suglarin sorusturulmasinin
Mahkeme’nin yetkisi dahilinde olduguna hiikmetmistir.*

Geleneksel olarak, UCM yalnizca Roma Statiisii’ne taraf olan devletlerin
topraklarinda islenen veya taraf bir devletin vatandaslari tarafindan islenen suglar
sorugturma yetkisine sahiptir.’ Statii’ye taraf olmayan devlet vatandaslarinca islenen
suglarin sorusturulmasi ancak Birlesmig Milletler (BM) Giivenlik Konseyi’nin UCM
savciligindan bir sorusturma talep etmesi ile miimkiindiir.* Ancak Banglades/Myanmar
meselesinde boyle bir talep olmamasina ragmen Mahkeme olayda yargi yetkisine sahip
olduguna dair tartigsmali bir karara imza atmistir. Karar bir yandan zulme ugrayan
halklarin adalete erisiminde oynayabilecegi rol agisindan umut vaat eden bir agilim
olarak nitelendirilmis, ancak diger yandan rizaya dayali uluslararasi hukuk sisteminin
altin1 oyan bir gelisme olarak da elestirilmistir.

Bu makalede ilk olarak Rohingya halkina karsi gerceklestirilen saldirilarin mahiyeti
ortaya konacak, ardindan On Yargilama Dairesi’nin yarg1 yetkisine iliskin gelistirmis
oldugu yorumun UCM’nin yarg: yetkisine muhtemel etkileri incelenecektir. Bu
kapsamda Mahkeme’nin yetkisinin iilke, konu, kisi ve zaman bakimindan nasil
genisleyebilecegi degerlendirilerek nihayet bu genislemenin yaratacag firsatlar ve
sorunlar ele aliacaktir.

1 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute” (UCM On Yargilama
Dairesi I, Karar) ICC-RoC46(3)-01/18-37, (6 Eyliil 2018).

2 The Rome Statute of the International Criminal Court (The Rome Statute) (Kabul 17 Temmuz 1998, Yirirlige Giris 1
Temmuz 2002) 2187 UNTS 90.

3 Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (UCM Savcilik Makami) ICC-
RoC46(3)-01/18-1 (9 Nisan 2018).

4 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute, (n 1), para. 73.
5 The Rome Statute, (n 2) madde 12 (2).
6  ibid madde 13 (b).
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I. Tarihi Arka Plan

Rohingya halki Myanmar devletinin Rakhine eyaletinde yerlesik biiyiik gogunlugu
Miisliiman olan etnik ve dini bir azinlik gruptur.” 1962°den itibaren Myanmar’da
askeri cuntalarin yonetiminde Rohingya halki en temel insan haklarindan mahrum
birakilmis ve ciddi zuliimlere maruz kalmistir.® Nihayet 1982°de kabul edilen bir kanun
ile vatandasliklar1 da ellerinden alinmis olan Rohingyalar su an diinyanin en kalabalik
vatansiz niifusu olarak tarif edilmektedir.” Kendi iilkelerinde vatansiz kalan Rohingya
halki, vatandaslara taninan haklar ve hizmetlerden yararlanamaz hale gelmis, seyahat,
egitim, ¢alisma, saglik haklarina erisimleri engellenmistir.!® Bunlarla birlikte yargisiz
infazlar, keyfi tutuklama ve gozaltilar, iskence ve kotli muamele Rohingya halkina
kars1 sistematik bir sekilde uygulanmstir.!!

2017 yilindan itibaren ise siddetin dozu ciddi 6l¢iide artmis, baslatilan “temizlik
operasyonu” ile Rohingya halki hem Myanmar silahli kuvvetlerinin hem de miistereken
hareket eden diger silahli gruplarin ve sivillerin agik hedefi haline gelmistir. '? Kasten
oldiirmeler, cinsel saldirilar, zorla kaybetmeler, evlerin ve kdylerin yakilip yikilmas,
yagma ve gecim kaynaklarinin yok edilmesi ile Rohingya Miisliimanlarina kars1
gerceklestirilen saldirilar dyle boyutlara ulagsmustir ki, pek ¢ok kaynak Rohingya halkini
“dlinyanin en fazla zuliim goéren halki” olarak nitelendirmis'® ve yasadiklarmi ise “etnik
temizlik sugunun ders kitaplarinda okutulacak bir 6rnegi” olarak gdstermistir.'*

Bu saldirilar 6ncesinde ve sirasinda Rohingya halkinin hi¢gbir zaman Myanmar’a
ait olmadig, kendilerinin Bangladesli gé¢gmenler oldugu, dolayisiyla Myanmar’1
terk etmeleri gerektigi, aksi halde evlerinin atese verilecegi ve oldiiriileceklerine dair
beyanlar yetkili makamlar, saldirilar1 ger¢eklestiren askerler ve siviller tarafindan hem
medyada hem de megafonlarla dogrudan Rohingya halkina yonelik olarak siklikla dile
getirilmistir.’> Rohingya halkinin Myanmar’dan temizlenmesine yonelik niyetlerin
varlig1 boylece agiga ¢ikmistir. Nitekim, Myanmar’ i soykirim sugu isledigi iddiasiyla

7  ‘Rohingya’, (Britannica, 2023) <https://www.britannica.com/topic/Rohingya> Erisim Tarihi 10 Ocak 2024.

8  Md Salman Sohel, ‘The Rohingya Crisis in Myanmar: Origin and Emergence’ (2017) 2 Saudi Journal of Humanities and
Social Sciences, 1014.

9  ‘The Rohingya: The World’s Largest Stateless Population’ (Médecins Sans Frontiéres Australia | Doctors Without Borders)
<https://msf.org.au/rohingya-worlds-largest-stateless-population> Erisim Tarihi 10 Ocak 2024.

10 BM insan Haklar1 Konseyi, ‘Report of the Independent International Fact-finding Mission on Myanmar’, (12 Eyliil 2018),
A/HRC/39/64.

11 ibid

12 Nasir Uddin, ‘Ethnic Cleansing of the Rohingya People’ in Steven Ratuva (ed), The Palgrave Handbook of Ethnicity
(Springer 2019), 11.

13 ibid 1.

14 ‘UN Human Rights Chief Points to “Textbook Example of Ethnic Cleansing” in Myanmar’ (UN News, 11 September 2017)
<https://news.un.org/en/story/2017/09/564622-un-human-rights-chief-points-textbook-example-ethnic-cleansing-myanmar>
Erisim Tarihi 10 Ocak 2024.

15 BM insan Haklar1 Yiiksek Komiserligi Ofisi, Mission report of OHCHR rapid response mission to Cox s Bazar, Bangladesh
13-24 September 2017, 2017, 5.
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1948 Soykirimin Onlenmesi ve Cezalandirilmas1 Hakkinda Sozlesme’ye's dayanilarak
2019 yilinda Uluslararas1 Adalet Divani’nda dava ag¢ilmistir.'” Gambiya tarafindan
baslatilan yargi siireci halen devam etmektedir.

Birlesmis Milletler Miilteciler Yiiksek Komiserligi (UNHCR) verilerine gore
yalnizca 2017 yilinin Agustos aymda 750.000 Rohingya Banglades’e siginmak zorunda
kalmistir.'® Daha dnceden yasanan gog hareketleri de hesaba katildiginda, bugiin 1
milyona yakin Rohingya’nin Banglades’te yasadigi ifade edilmektedir.!” Myanmar
siirina yakin Banglades’in Cox Bazar kenti, kisa siirede diinyanin en biiyiik miilteci
kampina ev sahipligi yapar hale gelmistir.?’ Rohingya halki agir kamp kosullarinda
hayat miicadelesi vermeye devam etmektedir.

BM Giivenlik Konseyi Cin ve Rusya’nin vetolart sebebiyle etnik temizlik ve
soykirima varan agir uluslararasi suglar karsisinda harekete gegmekte basarisiz
olmustur.?! Diger yandan sinirli sayida insan haklar1 s6zlesmesine taraf olan ve bu
sozlesmelerle kurulan komitelerin yetkisini tanimayan Myanmar’1 hesap vermeye
zorlayacak etkin bir uluslararasi koruma mekanizmasi bulunmamaktadir.?> Hal
boyleyken Uluslararast Ceza Mahkemesi beklenmedik bir ¢ikis yapmis ve Banglades/
Myanmar meselesinde sorusturma yetkisinin olduguna karar vermistir. Karar,
uluslararast hukuk camiasinda “takdir ve umut” ile “endise ve rahatsizlik” arasinda
onemli tartigmalara kapi1 aralamistir.

I1. Ana Hatlariyla Banglades/Myanmar Meselesi

9 Nisan 2018’de UCM savciligit Myanmar’dan Banglades’e zorla yerinden
edilen Rohingya halk: agisindan Mahkeme’nin yargi yetkisinin olup olmadigina
dair On Yargilama Dairesi’nden Roma Statiisii madde 19(3) gergevesinde bir karar
talep etmistir.”> Bu talep dogrultusunda On Yargilama Dairesi 6 Eyliil 2018’de
yarg yetkisinin olduguna hiikmetmistir. Ilerleyen siiregte UCM Savcilik Makamu,
Myanmar’da baslayip Banglades’te devam eden insanliga karsi suglar1 sorusturmak

16 The Convention on the Prevention and Punishment of the Crime of Genocide (Kabul 9 Aralik 1948, Yiiriirlige Giris 12
Ocak 1951) 78 UNTS 276.

17 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. Myanmar),
(Derdest) ICJ Press Release 2019/47 <https://www.icj-cij.org/sites/default/files/case-related/178/178-20191111-PRE-01-
00-EN.pdf> Erigim Tarihi 03 Nisan 2024.

18 ‘Rohingya Emergency’ (UNHCR, November 2023) <https://www.unhcr.org/uk/emergencies/rohingya-emergency> Erigim
Tarihi 10 Ocak 2024.

19 ibid
20 ‘Rohingya Emergency’ (n 18).

21 BM Giivenlik Konseyi ilk defa ancak 2022 yilinda Cin, Rusya ve Hindistan’in ¢ekimser kalmasi ve diger iiyelerin olumlu
oyu ile Myanmar’a kars1 bir karar alabilmistir. BM Giivenlik Konseyi Karar 2669 (21 Aralik 2022) BM Dok S/RES/2669.

22 BM insan Haklar Yiiksek Komiserligi Ofisi, Insan Haklar1 Sézlesme Organlar1 Veri Tabani, <https://tbinternet.ohchr.
org/ layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=119&Lang=EN> Erigim Tarihi 10 Ocak.

23 Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute, (n 3).
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icin Mahkeme’den izin talep etmistir.?* Savciligin talebi 2016 ve 2017 yillarinda
Rohingya halkina kars: girisilen siddet olaylar1 ve bununla iliskili diger suglarin ve
devam eden durumun sorusturulmasini igermektedir.”® Talepte, Roma Statiisii’ne gore
Mahkeme’nin yargi yetkisini kullanabilmesi i¢in gerekli olan en az bir devletin Roma
Statiisii’ne taraf olmast1 sartinin saglandigina vurgu yapilmistir.?

UCM On Yargilama Dairesi Roma Statiisii madde 7(1)(d)’de yer alan insanliga kars1

suclardan “sinir dis1 etme veya niifusun zorla nakli’ni incelemis ve maddede iki ayr1
su¢ oldugunu tespit etmistir.?” Daire, sinir dis1 etme sugunun (deportation) ancak de
Jjure veya de facto uluslararasi bir sinirin 6tesine itme sonucu olusabilecegine, niifusun
zorla nakli sugunun (forcible transfer of population) ise aym lilke igerisinde zorla
yerinden edilmeyi ifade ettigine hitkmetmistir.® Dolayisiyla sinir Gtesine gegmeyen
zorla yerinden etmeler niifusun zorla nakli sugunu olustururken, bir {ilkeden baska
bir tilkeye itmeler sinir dis1 etme olarak nitelendirilmistir. Diger bir deyisle, sinir dis1
etme sucunun tek bir iilkede gerceklesme ihtimali yoktur. Bu sucun bir iilkede baglayip
ikinci bir lilkede tamamlanmasi gerekmektedir. Buradan yola ¢ikan Daire, sugun taraf
olmayan bir devlette baslayip (Myanmar), taraf bir devlette (Banglades) tamamladiginm
ortaya koymustur. Sugun bir kismui taraf bir devlette islenmis oldugundan, Daire
UCM’nin yetkili olduguna karar vermistir.”® Sorusturma halen devam etmekte olup
heniiz nihai hiikiim verilmemistir.

I11. Banglades/Myanmar Meselesinin UCM’nin Yarg Yetkisine Etkileri

A. Yetki Tartismasi: Myanmar’in itiraz Ettigi Hususlar

Yargi yetkisinin devletler tarafindan haksiz bir bigimde genisletilmesine diger
devletler itiraz edebilirler. Mesela Amerika Birlesik Devletleri (ABD) 1982 yilinda
ABD mengeli askeri teknoloji tiriinlerinin Sovyetler Birligi’ne ihra¢ edilmesinin
cezalandirilmasini 6ngdren bir kanun ¢ikardiginda Avrupa iilkeleri buna itiraz
etmiglerdi.’** Myanmar da UCM’nin uluslararasi hukuk kurallarina aykiri olarak haksiz
bir bigimde yarg: yetkisini genislettigi iddiasindadir.’!

UCM Savcisimin yetki konusunda UCM’ye gonderdigi talep dilekgesi ve daha sonra
acilan sorusturma sebebiyle Myanmar, UCM nin kendi iilkesi iizerinde herhangi bir

24 Request for authorisation of an investigation pursuant to article 15 (UCM Savcilik Makami) ICC-01/19-7 (4 Temmuz
2018).

25 ibid para. 75 et seq.

26 ibid

27  Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute, (n 1), para. 57-61.
28 ibid

29 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute, (n 1) para. 64, 78.
30 Vaughan Lowe, International Law (Oxford University Press 2007) 179.

31 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para. 35.
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sekilde yargi yetkisi sahibi olmadigini, Myanmar’in Roma Statiisii’ne taraf olmadigini
dile getirmistir. ** Myanmar, UCM Saveisinin yiiriittiigii hukuki siireclere dahil olmak
istemedigini ve bu sebeple resmi bir cevap vermedigini beyan etmis, itirazlarin bir
basin bildirisiyle kamuoyu ile paylasmistir.* Ayrica Andlagsmalar Hukukuna Dair
Viyana S6zlesmesi’nin ilgili hitkiimlerini** de alintilayan Myanmar, bir andlagmanin
(burada Roma Statiisii’niin) ona taraf olmayan bir devlet {izerinde olumsuz bir etki
doguramayacagini ve Roma Statiisti’niin devletlerin rizasi lizerine bina edilerek
olusturulmus bir andlagma oldugunu belirtmistir. Keza Myanmar, Roma Statiisii’niin
hig¢bir yerinde Statii’niin taraf olmayan bir devlete uygulanmasina dair bir hitkiim
bulunmadigini belirtmis; UCM nin yetkisi varmig gibi yiirlittiigii hukuki siireglerin devlet
egemenligi konusunda tehlikeli bir yone dogru ilerledigini ifade etmistir.’> Gergekten de
Andlagmalar Hukukuna Dair Viyana Sozlesmesi’ne gore bir andlagsma rizasi olmadan
tictincii bir devlet i¢in ne hak ne de yiikiimliilikk yaratir.’ Bu prensip pacta tertiis nec
nocent nec prosunt olarak da bilinen hukukun genel ilkelerinden birisidir. Bu prensip
6zel hukuk iligkilerinde ifa ettigi fonksiyonun yaninda uluslararasi hukuk bakimindan
da devletin mahfuz sahasini ve hitkkiimranlik/egemenlik haklarini korumaktadir.’

Kural olarak bu konuda Myanmar Hiikiimetinin belirttigi gibi taraf olmadigi bir
Statii’den dolay1 kendi iilkesindeki bireylerin UCM’de yargilanmasi s6z konusu
olamamalidir. Ancak UCM, uluslararas: ceza hukukunun ve Roma Statiisii’niin
miindericati ve dibacesindeki ilkeleri goz dniinde bulundurarak genisletici bir yorum
gelistirme yolunu tercih etmistir. Hi¢ sliphesiz bu yorum tarzi devlet egemenligini
siirlandirict niteliktedir ve ne 6l¢iide uygulama alani bulacagini zaman gosterecektir.
ABD de Roma Statiisii’ne taraf olmamis ve vatandaslarinin UCM tarafindan
yargilanmamasini temin i¢in birgok devletle iade (etmeme) anlagmasi imzalamistir.
Doénemin ABD Baskani Donald Trump’in BM kiirsiisiinden UCM hakkinda yaptig1
konugma ABD’nin siyasi tutumunu 6zetlemektedir:

“UCM, ABD iizerinde hi¢bir yetki, giic ve mesruiyeti haiz degildir. Tiim yerlesik ilkelere
muhalif bir sekilde UCM, tiim devletlerin vatandaslart iizerinde neredeyse evrensel yargi
yetkisi iddiasindadir. ABD 'nin egemenligini, segilmemis ve hesap verebilirligi bulunmayan
kiiresel biirokrasiye asla teslim etmeyecegiz.”*

32 Bkz Annex E to Prosecution Notice of Documents for Use in Status Conference, ICC-RoC46(3)-01/18-27-AnxE (19 Haziran
2018) <https://www.icc-cpi.int/court-record/icc-roc463-01/18-27-anxe> Erigim Tarihi 23 Ocak 2024.

33 ibid

34 Anthony Aust, Modern Treaty Law and Practice (3rd edition, Cambridge University Press 2014) 207 ef seq.

35  Annex E to Prosecution Notice of Documents for Use in Status Conference, (n 32).

36 The Vienna Convention on the Law of Treaties (Kabul 23 May1s 1969, Yiiriirliige Girig 27 Ocak 1980) 155 UNTS 331,

madde 34. Tiirkge terciime metni igin bkz Aslan Giindiiz, Milletleraras: Hukuk ve Milletleraras: Teskilatlar Hakkinda Temel
Belgeler (2. Baski, Istanbul Beta Yaymlar1 1994) 113.

37 Devlet egemenligine getirilen sinirlamalar hakkindaki daha genis tartigma i¢in bkz Stéphane Beaulac, ‘The Lotus Case
in Context: Sovereignty, Westphalia, Vattel, and Positivism” in Stephen Allen ve digerleri (ed), The Oxford Handbook of
Jurisdiction in International Law (Oxford University Press 2019) 40 et seq.

38 ‘Remarks by President Trump to the 73rd Session of the United Nations General Assembly New York, NY — The White
House’ (25 Eyliil 2018) <https://trumpwhitehouse.archives.gov/briefings-statements/remarks-president-trump-73rd-session-
united-nations-general-assembly-new-york-ny/> Erisim Tarihi 23 Ocak 2024.
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Myanmar Hiikiimeti, silahli ¢atismalar hukuku konusunda ve diger ihlaller hakkinda
Myanmar’n kendisinin yargilama yapmasi gerektigini, bunun egemenligin bir geregi
oldugunu savunmustur.”® Ote yandan Rakhine Eyaleti’nden siiriiliip Banglades’e itilen
Rohingya halkinin geri donebilmesi, barinmasi ve saglik hizmetlerine ulasabilmesi
icin Myanmar’1n att1ig1 adimlara dikkat ¢ekerek adeta bu konunun Myanmar’in bir i¢
hukuk meselesi oldugunu ima etmistir. ** Boylece Myanmar UCM’nin tamamlayicilik
prensibine gore hareket etmesi gerektigine isaret etmektedir. Ancak Myanmar 2016-
2017°de gergeklesen s6z konusu olaylar hakkinda gercek ve yeterli bir yargilama
yaptigini ve bunun neticesinde suclular cezalandirdigini ortaya koyamamastir.

Myanmar’1n tiim bu iddia ve itirazlar1 karsisinda On Yargilama Dairesi Almanca
‘Kompetenz-Kompetenz’, Fransizca ‘la compétence de la compétence’ olarak bilinen ve
Milletleraras1 Adalet Divani’nin Birlesmis Milletler Hizmetinde Ugranilan Zararlarin
Tazmini adli danigma goriisiinden* beri ¢ok sayida mahkemenin kararlarinda yer
bularak uluslararasi hukukun yerlesik bir kurali haline gelen ilke sayesinde kendi
yetkisinin varligini belirleme konusunda yine kendisinin (UCM ’nin) yetkili oldugunu
belirtmigtir.*?

Aslinda UCM’nin yer bakimindan yetkiye iliskin temel kurallarindan birisi
sucun Statii’ye taraf olan bir devletin topraginda iglenmis olmasidir. Bu kurala gore,
Roma Statiisii’ne taraf olmayan ABD, Israil gibi devletlerin vatandaslar ancak taraf
bir devlet iilkesinde sug isledikleri takdirde UCM nin yargi yetkisine girerler. Bu
sebeple Roma Statiisii’ne taraf olmayan devletler UCM 'nin yarg yetkisi konusunda
endiselenmislerdir. Mesela ABD kendi iilkesi digsinda ¢ok sayida askeri operasyon
yapmaktadir. Bu durum ABD askerlerini Roma Statiisii’ne taraf devletlerin tilkelerinde
isleyebilecekleri uluslararasi suglar sebebiyle UCM nin yarg1 yetkisine dahil edecektir.
Keza Israil’in Filistin topraklarinda isledigi uluslararasi suclar da bu kapsamdadir.
Zira Filistin 2015’ten beri Roma Statiisii’ne taraftir.** Ancak Banglades/Myanmar
meselesi ile birlikte yer bakimindan yetkiye dair mevzubahis temel kural bir kademe
ileri gotiirlilerek siir asan niteligi haiz olan sinir dis1 etme (deportation) gibi bazi
sug tipleri klasik manada bir taraf devlet topraginda islenmese bile UCM nin yargi
yetkisine dahil edilmistir.

UCM’nin kendi yargi yetkisinin sinirlart hakkinda verdigi kararla birlikte Mahkeme
evrensel yargi yetkisi hedefine biraz daha yaklagmistir. Evrensel yargi yetkisi sugun
islendigi yer, failin uyruklugu veya diger yetki tesis etmeye yarayan kriterlerden

39 Annex E to Prosecution Notice of Documents for Use in Status Conference (n 32); Decision on the “Prosecution’s Request
for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para 35.

40 ibid

41 Reparation for Injuries Suffered in the Service of the United Nations, (Danisma Goriisii) 1949 ICJ Rep 174, 185.

42 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para 38.
43 ‘Palestine’ <https://www.icc-cpi.int/palestine> Erigsim Tarihi 22 Mart 2024.
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bagimsiz olarak sug tizerinde yargi yetkisi sahibi olmay1 ifade eden* tartismali
bir kavramdir. Suglarin agirligi ve ciddiligine binaen soykirim, savas suglari,
insanliga kars1 suclar, kolelik, iskence ve agik denizlerde islenen deniz haydutlugu
suglar1 hakkinda evrensel yargi yetkisi giindeme gelmistir.*’ Hilier’e gére bu suglar
hakkinda devletlere bilinen kural ve kriterlerden farkli olarak evrensel yarg: yetkisi
verilmesinin sebebi bu suglari yargilayacak daimi bir uluslararasi ceza mahkemesinin
bulunmayisidir.*® Oysa ilk daimi uluslararasi ceza mahkemesi olan UCM de devlet
rizasina dayanan bir sistemle kuruldugu icin her ne kadar kiiresel capta yargi yetkisine
sahip olma ihtimali olsa da klasik manada evrensel yarg1 yetkisini haiz degildir. Ancak
UCM’nin yarg1 yetkisinin cografi sinirlar1 genisledik¢e cografi manada evrensel yargi
yetkisine sahip olacaktir. Evrensel yarg: yetkisini devletlerin icra edebilmesi konusunda
siyasi ve hukuki giigliikler mevcuttur.*’” Bu giigliiklerin UCM igin de gegerli oldugu
yadsiamaz bir gercektir. Ancak UCM gelistirdigi yorumlar sayesinde uluslararasi ceza
hukukuna ilerlemeci bir perspektif katarak yargi yetkisini genisletme egilimindedir. Bu
itibarla UCM’nin yarg1 yetkisinin cografi sinirlarini genisleten Banglades/Myanmar
kararindaki yorumu, ayrintili bir incelemeyi lizumlu kilmaktadir.

B. Roma Statiisii’niin Yorumlanmasi ve UCM’nin Yetkisinin Cografi Sinirlari

Roma Statiisti 21(1)(a) hiikmiine gére UCM’nin birincil olarak uygulayacagi
belgeler Roma Statiisii, Suglarin Unsurlar1 Belgesi ve Usul ve Delil Kurallar:
Belgesidir. Tkinci sirada UCM, uygun diistiigii takdirde, uluslararasi silahli catismalar
hukukunun yerlesik ilkeleri de dahil olmak iizere, andlagmalar1 ve uluslararasi hukuk
ilke ve kurallarini tatbik eder.*® Bu iki kategorideki kurallar tatbik edememesi halinde,
uluslararast hukuk ve uluslararasi olarak kabul edilmig norm ve standartlarla uyumsuz
olmamasi sartiyla; milli hukuklarda bulunan hukukun genel ilkelerini uygular.* UCM,
onceki kararlarinda yorumladigi hukuk kurallarini ve ilkelerini de uygulayabilir.™

Andlagmalar Hukukuna Dair Viyana S6zlesmesi’nin éngordiigl genel yorum kural
hiikmii asagidaki gibidir:

“1. Bir andlasma, hiikiimlerine andlasmanin biitiinii icinde ve konu ve amacinin
isiginda verilecek alelade mandya uygun sekilde iyi niyetle yorumlanir.

44 Robert Cryer ve digerleri, An Introduction to International Criminal Law and Procedure (2nd edition, Cambridge University
Press 2010) 50, 51.

45 ibid 51; Tim Hillier, Principles of Public International Law (1st edition, Routledge-Cavendish 1999) 137; Lowe (n 30) 177.
46 Hillier (n 45) 137.

47  Cryer ve digerleri (n 44) 60, 61.

48 The Rome Statute (n 2) madde 21(1)(b).

49  ibid madde 21(1)(c).

50 ibid madde 21(2).
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2. Bir andlasmanin yorumu bakimindan, (andlagmanin) biitiinii, girigini ve eklerini
icine alan metne ildveten, asagidakileri kapsar:

a. andlagsmanin dkdedilmesi ile baglantili olarak biitiin taraflar arasinda
yapilmis olan andlasmayla ilgili herhangi bir anlasma;

b. andlasmanin akdedilmesi ile baglantili olarak bir veya daha fazla tarafca
yapilan ve diger taraflarca andlasmayla ilgili bir belge olarak kabul edilen
herhangi bir belge.

3. Andlagmanin biitiinii ile birlikte asagidakiler (de) dikkate alinir:

a. Taraflar arasinda andlasmanin yorumu veya hiikiimlerinin uygulanmast ile
ilgili olarak yapilan daha sonraki (tarihli) herhangi bir anlasma,

b. Taraflarin andlasmanin yorumu konusundaki mutabakatini tespit eden
andlagmanin uygulanmasi ile ilgili daha sonraki herhangi bir uygulamasi.

c. Taraflar arasindaki iliskilerde milletlerarasi hukukun tatbiki kabil herhangi
bir kurali.

4. Taraflarin bir terime ozel bir manad vermek istedikleri tespit edilirse, o terime o
mand verilir.”®!

UCM, Roma Statiisii’niin dibacesini de gdz oniinde bulundurarak yargi
yetkisine iliskin meselede Roma Statiisii’niin konu ve amacina uygun olarak
yorum gelistirdigini belirtmistir.’> Sadece Roma Statiisii madde 12(2)(a)’nin lafzi
yorumundan hareket edildiginde taraf devlet iilkesinde islenen bir sug {izerinde
UCM’nin yargi yetkisi vardir neticesine ulasmak miimkiindiir. Oysa Myanmar ile
UCM arasinda herhangi bir andlagsma veya sonraki andlagsma yahut uygulama®
gibi bir durum asla s6z konusu degildir. Keza, Roma Statiisii bir biitiin olarak
degerlendirildiginde, taraf olmayan devletler lizerinde yargi yetkisinin sadece VII.
bolim kapsaminda alinmis BM Giivenlik Konseyi kararina bagli olmasi, Statii’ye
taraf olmama, Statii’den ¢ekilme ve andlagmalar hukukunun temel prensibi
olan andlasmalarin nispiligi yahut pacta tertiis nec nocent nec prosunt dikkate
alindiginda UCM’nin Roma Statiisii’ne taraf olmayan bir devlet (burada Myanmar)
iizerinde yargi yetkisi sahibi olmamasi gerekir. Ancak UCM Roma Statiisii’niin
konu ve amacinin cezasizligin 6nlenmesi oldugunu dikkate almis ve 12(2)(a)’nin
lafzi yorumuna itibar ederek uluslararasi ceza hukukunun ilerlemesine hizmet
edecek ve fakat Statii’ye taraf olmayan devletlerin egemenligini sinirlayacak

51 The Vienna Convention on the Law of Treaties (n 36) madde 31.
52 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para 69.
53 Aust (n 34) 212-216.
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sekilde yorumlamistir.>* UCM’nin Banglades/Myanmar meselesindeki Roma
Statiisii madde 12(2)(a) yorumu genisletici bir yorumdur.

Roma Statiisii’ne gore kural olarak UCM yargt yetkisi yalnizca Roma Statiisii’ne
taraf olan devletler hakkinda ve Statii’ye taraf olmamakla birlikte Statli’niin madde
12(3) hitkmii uyarinca belli bir durum hakkinda Mahkeme’nin yarg: yetkisini
kabul ettigini bildiren devletler hakkinda gegerli olacaktir.® Bu haliyle kural olarak
devletin sakli yetki alanina yahut egemenligine iradi olmayan bir sinirlama getirilmis
olmamaktadir. Ancak bu kuralin bir istisnasi mevcuttur ki o da taraf olan veya
olmayan bir devlet hakkinda BM Giivenlik Konseyi’nin UCM savcisina bir durumu
havale etmesi imkanidir. Bu haliyle bile Roma Statiisii devlet egemenligine getirdigi
sinirlamalar sebebiyle ¢okc¢a yadirganmustir. Nitekim bunun iizerine ABD, israil,
Tiirkiye, Rusya, Cin gibi birgok devlet Statii’ye taraf olmamistir.’® Hatta ABD daha
da ileri giderek UCM nin yarg1 yetkisini kendisi bakimindan etkisiz kilmak i¢in birgok
devletle kendi arasinda iade etmeme anlagmalar1 akdetmistir.

Yukarida bahsedilen ana kural (Roma Statiisii madde 12(2) ve 12(3) hiikiimleri) ve
Giivenlik Konseyi havalesi yoluyla durumun Mahkeme 6niine gelmesi istisnasi disinda
Banglades/Myanmar meselesi devlet egemenligine iradi olmayan bir bagka sinirlama
getirmistir. Heniiz gelisim asamasinda olan bu istisna UCM nin smir asan yetkisi
(extraterritorial jurisdiction) olarak tasnif edilebilir. UCM, Myanmar iizerindeki yarg1
yetkisinin varligina dair yorumunda uluslararasi hukukta yetki tesis etmeye yarayan
temel ilkelerden miilkilik (iilkesellik) ilkesinin mutlak olmadigini belirten Milletlerarasi
Daimi Adalet Divani kararini®’ alintilamis, daha sonra tilke sinirlar1 diginda yetki tesis
eden i¢ hukuk kanuni diizenlemelerine bolca drnekler sunmus®® ve nihayet kendisinin
de bir Mahkeme olarak Roma Statiisii 12(2)(a) hiikmiinlin genis yorumlanmasiyla
devletler gibi sinir asan yargi yetkisi ihdas edebilecegine isaret etmistir.®

Boylece Banglades/Myanmar meselesiyle UCM nin gelistirdigi bu yeni yorumla
birlikte, belli sug tipleri bakimindan komsusu Roma Statiisii’ne taraf olan tiim devletler
potansiyel olarak Mahkeme’nin yargi yetkisi kapsamina dahil edilebilecektir. Roma
Statiisii’ne taraf devletlerin haritas1 incelendiginde hemen hemen tiim devletlerin en
az bir komsusunun Roma Statiisii’ne taraf oldugu goriilmektedir. O halde, Banglades/
Myanmar meselesine benzer bir durum bas gosterdiginde neredeyse tiim devletler
UCM’nin yargi yetkisi kapsamina girmis olacak ve UCM nin evrensel yarg: yetkisi
potansiyeli ger¢eklesecektir.

54 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para 70.

55 The Rome Statute (n 2) madde 12(2) ve 12(3).

56 Bkz Yusuf Aksar, Uluslararas: Ceza Hukuku (Segkin Yayincilik, 2022) 63, 93; Kul (n 68) 16.

57 The Case of the S.S. Lotus (France v Turkey) (Yargilama) PCIJ Series A. No. 70, 20.

58 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para 66-67.
59  ibid para 67.
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Bu vaziyet uluslararasi ceza hukukunun gelisimi bakimindan olumlu olarak
degerlendirilebilse de devlet egemenligine ve yetkisine getirdigi zimni sinirlama
sebebiyle endise verici olarak nitelendirilmelidir. Nitekim Lotus-Bozkurt Karari’'nda
Uluslararas1 Daimi Adalet Divani devlet egemenligine getirilen sinirlamalarin agik ve
r1zal olmasi (...restrictions upon the independence of States cannot... be presumed)
gerektigine hiikmetmistir.®® Dahasi, devletler ve uluslararasi érgiitler i¢in var olan
uluslararasi hukuk kurallar1 her ne kadar ¢cogu zaman benzer olsa da uluslararasi
orgiitler kendilerini kuran anayasa, statii veya kurucu metinle baghdirlar. Bir
uluslararasi orgiit niteliginde olan UCM de bu sekilde Roma Statiisii ve kendi yetki
smirlarmi ¢izen diger kurucu belgelerde verilen yetkilerden daha fazlasini kullanamaz.
UCM’nin genisletici yorum sayesinde hakkinda ne BM Giivenlik Konseyi karar1 olan
ne de Roma Statiisii’ne taraf olan bir devlette gergeklesen suclar iizerinde yetki icra
etmesi yetki gasp1 (u/tra vires) olarak degerlendirilebilir.®' Bu sekilde kabul edildiginde
UCM’nin Roma Statiisti’'nde kendine verilen yetkinin disina ¢ikmasi sebebiyle
uluslararasi sorumlulugu giindeme gelebilecektir.5

Banglades Yargilamasina konu olan olayda Myanmar Devleti burada yasayan
Rohingya halkini go¢ etmeye zorlamis ve bu halk Banglades iilkesine gectiginde
Myanmar’da baslayan insanliga kars1 sugun Banglades tilkesinde tamamlanmis oldugu
prima facie degerlendirilmistir. Bu suretle her ne kadar Myanmar Roma Statiisii’ne
taraf olmasa da Banglades Statii’ye taraf oldugundan Mahkeme s6z konusu insanliga
kars1 su¢ hakkinda yetkisinin varligini kabul etmistir.*®

Sonug olarak, Roma Statiisi’niin 12. maddesinin 2. fikrasi ve bunun atif yaptig1
madde 13(a), 13(c), 12(2)(a) hiikiimlerinin birlikte okunmastyla olugan netice su
sekildedir:

i. Bir veya birden ¢ok sucun islenmis oldugundan bahisle Statii’ye taraf olan bir
devletin Savciya havalesi (Roma Statiisii, 13(a)) veya

ii. Saveinin bir duruma iliskin resen sorusturma baslatmasi (Roma Statiisii, 13(c))
durumlarinda UCM yarg1 yetkisini asagida belirtilen® devletlerden biri yahut daha
fazlasi Statii’ye tarafsa veya Mahkeme’nin yargi yetkisini 12(3) hitkkmii uyarinca
kabul etmisse icra edebilecektir.

60 Lotus kararmmn devlet egemenligi bakimindan ayrintil bir incelemesi i¢in bkz (n 37).

61  Certain Expenses of the United Nations (Danisma Gortisii) 1962 ICJ Rep 151, 167 et seq; Ayrica bkz Nigel D White, Law
of International Organisations (3rd edn, Manchester University Press 2017) 73-75, 95.

62 Uluslararas orgiitlerin sorumlulugu hakkinda bkz ‘The International Law Commission Draft Articles on the Responsibility
of International Organizations’ (2011) <http://legal.un.org/ilc/texts/instruments/english/commentaries/9_11_2011.pdf>
Erisim Tarihi 9 Ekim 2023.

63 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para 73.
64 Vurgu eklenmistir.
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a. Hareketin (fiilin) iilkesinde gerceklestigi devlet Statii’ye tarafsa veya
Mahkeme’nin yarg: yetkisini kabul etmigse Mahkeme yarg: yetkisini haizdir.

b. Sug isnad edilen kisinin uyrugunda bulundugu devlet Statii’ye tarafsa veya
Mahkeme’nin yargi yetkisini kabul etmigse Mahkeme yargi yetkisini haizdir.

Banglades/Myanmar sorusturmast stirecinde, UCM Savcisinin yargi yetkisine dair
talebi hakkinda aldig1 kararda® Mahkeme, hareketin/fiilin lilkesinde gergeklestigi
devlet kavramini yorumlamak mecburiyetinde kalmistir. Zira Banglades Roma
Statiisii’ne taraf bir devlet olmakla birlikte sinir dig1 etme sugu Myanmar tilkesinde
baslamis ve Banglades iilkesinde tamamlanmustir.

UCM Saveisi, yargi yetkisi hakkinda Mahkeme’nin Ugiincii Dairesine yonelttigi
talep dilekcesinde 12(2)(a)’da belirtilen hareketin bir taraf devlet iilkesinde
gerceklesmis olmasi gerektigine dair agiklamasinda hareketin sugun yalnizca bir
unsuru olduguna deginerek UCM’nin bu hiikmiin sinirlarini daha vazih bir sekilde
aciklamasinin elzem olduguna isaret etmistir.*

Andlagmalar Hukukuna Dair Viyana Sozlesmesi’nin 31. maddesinin 1. fikrasina
gore bir andlagsma, hiikiimlerine andlagmanin biitiinii i¢inde ve konu ve amacinin
1s181nda verilecek alelade manaya uygun sekilde iyi niyetle yorumlanir. UCM’nin
Roma Statiisti’niin dibacesinde belirtildigi sekliyle uluslararasi toplumun biitliniinii
ilgilendiren en ciddi suglarin cezasiz kalmamasi amaciyla kuruldugu dikkate
alindiginda Roma Statiisii 12(2)(a) hiikmiiniin genis yorumlanmasi Roma Statiisii’niin
konu ve amacina uygun bir yorum olacaktir. Hiikkmiin dar yorumu halinde ise, sugun
kismen veya bir unsurunun Statli’ye taraf bulunan bir devlette islenmesi/gerceklesmesi
durumunda, UCM yarg: yetkisine sahip olmayacak sugun tamamiyla Statii’ye taraf
olan devletin iilkesinde ger¢eklesmesi aranacaktir.

Hiikmii genis yorumlayan Mahkeme bu kanaate varirken sinir disi etme filinin
dogas1 geregi bir iilkeden baska bir ililkeye yapilan bir hareket oldugunu ve
dolayisiyla sugun hareket unsurunun en az iki devlette gerceklestigini gz oniinde
bulundurmustur.”’ Boyle bir yorum sayesinde, hakkinda ilgili durum bakimimdan VII.
boliim kapsaminda BM Giivenlik Konseyi karar1 olmayan ve Roma Statii’sline taraf
olmayan bir iilke (Myanmar) i¢in UCM, yargi yetkisi tesis edebilecektir. UCM nin
yargt yetkisini genisleten bu yorum belirtildigi gibi sinir dis1 etme fiilinin dogasindan
kaynaklanmaktadir. O halde smir dis1 etme-insanlia karsi sugu disinda baska hangi
suclar bakimindan UCM ne sekilde yarg yetkisine sahip olabilecektir? Bu sorunun
cevabt madde bakimindan yetki bahsinde ele alinacaktir.

65 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute” (n 1).
66  Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 3) para 56.
67 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute” (n 1) para 71.
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C. Genigsletici Yorumun Roma Statiisii’ndeki Suc¢lar Bakimindan Etkisi

Roma Statiisii’nde Mahkeme’nin madde bakimindan yargi yetkisi kapsaminda
sayilan dort farkli su¢ mevcuttur: Soykirim, savag suglari, insanliga karsi suglar ve
tecaviiz (aggression).®® Banglades yargilamasinda gelistirilen yaklagimin bir uluslararasi
sugun farkl bir taraf devlet iilkesinde tamamlanmasi veya sirayeti durumlar1 bu dort
su¢ bakimindan ayri ayr1 degerlendirilmelidir. Zira bu yaklagimin UCM nin yargi
yetkisine giren tiim suglar bakimindan ¢ok biiyiik ve dogrudan uygulanabilir bir yorum
getirdigini iddia etmek yanlis yahut en azindan aceleci bir tutum olacaktir.

Nitekim tecaviiz su¢u bakimindan UCM’nin yargt yetkisi 6zel diizenlemelere
tabidir. Roma Statiisli’ne taraf olmayan bir devletin bir Statii’ye taraf bulunan baska
devletin topragina yahut iilkesine tecaviiz etmesi halinde miitecaviz (aggressor) devlet
hakkinda VII. boliim kapsaminda BM Giivenlik Konseyi karar1 yoksa ve miitecaviz
devlet de UCM’nin yarg1 yetkisini Statii’de 6ngoriilen sekilde kabul etmemisse
UCM miitecaviz devlet hakkinda yargi yetkisi icra edemez.® Hatta bu durum Roma
Statiisti’ne taraf olmakla birlikte tecaviiz su¢u hakkinda Roma Statiisii madde 15bis
uyarinca opt out deklarasyonu yayimlamis devletler icin bile boyle olup Statii’ye
taraf olsa bile bir devlet tecaviiz sugundan dolayr UCM’nin yargi yetkisini kabul
etmeyebilir. Oysa tipkt sinir dis1 etme fiili gibi tecaviiz fiili de (act of aggression)
sinir agan bir 6zellige sahip olup dogas1 geregi en az iki devleti ilgilendirir. Tecaviiz
fiili i¢in yapilacak bombardiman ve sair hareketler miitecaviz devletin iilkesinde
baglar’® ve Roma Statiisii’ne taraf olan veya olmayan devlet iilkesinde devam eder.
Mahkeme’nin 12(2)(a) yorumu gegerli olsaydi Mahkeme Roma Statiisii’ne taraf olan
bir devlete karsi islendiginde (su¢un unsurlarindan en az biri veya su¢ kismen yahut
tamamen taraf devlet lilkesinde ger¢eklestiginden dolay1) miitecaviz devlet hakkinda
tecaviiz sugu lizerinde yargi yetkisine sahip olacakti. Bir diger husus ise Mahkeme’nin
yargi yetkisini Roma Statiisii madde 12(3) uyarinca olaya 6zgii (ad hoc) olarak kabul
etmektir. Ukrayna, lilkesindeki uluslararasi suglarin arastirilmasi i¢in UCM’nin yargi
yetkisini ad hoc olarak kabul etmis’' ancak bu kabul de Rusya hakkinda tecaviiz sucu
bakimindan sorusturma agmaya yetmemistir.”” Zira tecaviiz sugu hakkinda 2017 yilinda

68 The Rome Statute (n 2) madde 5. Ayrintili bilgi i¢in bkz Muhammet Celal Kul, Uluslararas: Ceza Mahkemesi ve Uluslararasi
Tecaviiz (Saldir) Sugu (On iki Levha Yayincilik 2016) 24, 25.

69 ‘Amendments to the of the International Criminal Court, Adoption of Amendments on the Crime of Aggression’ (11 June
2010) <https://asp.icc-cpi.int/sites/asp/files/asp_docs/RC2010/AMENDMENTS/CN.651.2010-ENG-CoA..pdf> Erigim Tarihi
8 Ekim 2023; ‘International Criminal Court’ (International Justice Resource Center, 7 Subat 2010) <https://ijrcenter.org/
international-criminal-law/international-criminal-court/> Erigim Tarihi 8 Ekim 2023.

70 UCM’nin tecaviiz (saldir1) sugu hakkindaki yargilama sartlar1 ve yarg yetkisinin harekete gegirilmesine dair diger giincel
gelismeler igin bkz Muhammet Celal Kul, ‘Uluslararas1 Ceza Mahkemesi’ nin Tecaviiz Sugu (Saldirt Sugu) Uzerindeki
Yarg1 Yetkisi ve Harekete Gegirilmesi’ (2023) 1 ibn Haldun Universitesi Hukuk Fakiiltesi Dergisi 81, 89. Ayrica bkz Aksar
(n 56) 261 et seq.

71 “Situation in Ukraine ICC-01/22" <https://www.icc-cpi.int/situations/ukraine> Erigim Tarihi 22 Mart 2024.

72 UCM’nin Rusya tarafindan islenen tecaviiz sugu tizerinde Giivenlik Konseyi’nin yapisi sebebiyle bir karar alamamasi
sebebiyle ABD ad hoc mahkeme kurulmasi fikri {izerinden galismalar yapmistir. “US backs special tribunal on Russia
‘aggression’ against Ukraine’ (France 24, 28 March 2023) <https://www.france24.com/en/live-news/20230328-us-backs-
special-tribunal-on-russia-aggression-against-ukraine> Erigim Tarihi: 8 Ekim 2023.
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kabul edilen diizenlemeler uyarinca’, taraf olmayan devlet hakkinda yargi yetkisinin
kullanilabilmesi i¢cin VII. boliim kapsaminda alinmis BM Giivenlik Konseyi karar
sarttir-.”*

Bahsi gecen karardaki Roma Statiisii madde 12(2)(a) yorumunun UCM’nin
yargi yetkisine giren diger suclar bakimindan ne 6lgekte genisletici bir etkiye sahip
olabilecegine dair Mahkeme sinir dig1 etme fiilinin dogasindan hareketle elde ettigi
bu mantigin uygulanabilecegi iki farkli sug tipine drnek vermistir.” Ilk olarak, Roma
Statiisii madde 7(1)(h)’de yer alan zuliim (persecution) suguna isaret edilmistir.
Roma Statiisii madde 7(1) bendi kapsaminda bahsedilen herhangi bir fiille yahut
Mahkeme’nin yarg1 yetkisine giren suclardan herhangi biriyle baglantili olarak islenen
siyasi, 1rki, ulusal, etnik, dini, kiiltiirel ve cinsiyetle ilgili sebeplerden veya uluslararasi
hukukta evrensel olarak kabul edilemez olarak nitelendirilen diger sebeplerden otiirii
belirlenebilir bir grup veya topluluga zulmetmenin insanliga karsi sug tiplerinden
birisi olacagi belirtilmistir. Mahkeme Myanmar’dan sinir dig1 edilen Rohingya halkina
yapilan zulmiin” 7(1)(d) hitkmiinde gegen sinir dis1 etme insanliga karsi suguyla
baglantili olarak islendigini belirterek eger bu hiikiimde sayilan dini, siyasi, irksal...
sebeplerle islendigi kanitlanirsa ayrica zulmetme insanliga karsi sugunun da islenmis
olacagina isaret etmistir. Dahasi sinir dig1 etme insanliga karsi suguyla baglantili
olarak islenen zulmetme insanliga karsi sugu lizerinde de UCM yargi yetkisini haiz
olabilecektir.”” Bir diger ifadeyle Rohingya halkinin sinir dis1 edilmesiyle birlikte Roma
Statiisii 7(1)(h) hiikmiindeki zulmetme insanliga kars1 sugu lizerinde de Roma Statiisii
madde 12(2)(a)’nin genisletici yorumu sayesinde UCM yargi yetkisi sahibi olmaktadir.

Mahkeme’nin 12(2)(a) genisletici yorumu kapsaminda yargi yetkisi tesis
edebilecegini degerlendirdigi ikinci 6rnek ise Roma Statiisii madde 7(1)(k) hitkmii
vasitasiyladir. Bahsedilen hilkkme gore kasten ciddi 1stiraba sebep olan benzer
nitelikteki diger insanlik dis1 fiiller veya beden veya ruh sagligina ciddi zarar vermek
de insanliga kars1 suglardandir. Mahkeme Rohingya halkinin siir dis1 edilmesini
miiteakip Banglades’te yagsamak zorunda birakildigi dehsetengiz hayat kosullariin
ve gikarildigi yer olan Myanmar iilkesine geri donmelerinin engellenmesinin
Roma Statiisii madde 7(1)(k) hiikmiinde bahsedilen diger insanlik dis1 eylemleri

73 Assembly of State Parties to Rome Statute, ‘Activation of the Jurisdiction of the Court over the Crime of Aggression’,
Resolution ICC-ASP/16/Res.5, (14 December 2017) <https://asp.icc-cpi.int/sites/asp/files/asp_docs/Resolutions/ASP16/
ICC-ASP-16-Res5-ENG.pdf> Erigim Tarihi 8 Ekim 2023.

74  Kul (n 68) 100-108.

75 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute (n 1) para 74.

76  The Rome Statute (n 2) madde 7(1)(h).

77  Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute” (n 1) para 75-76.
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olusturabileceg@i kanaatindedir.”® Bir kisinin keyfi olarak kendi tilkesine girisinin
yasaklanmast:

i. Medeni ve Siyasi Haklara Iliskin Uluslararas1 Sézlesme’ye gore uluslararasi insan
haklar1 hukukuna aykiri olacagindan™ ve

ii. bu hak mahrumiyetinin Roma Statiisii madde 7(2)(h)’de ‘kimliginden dolay1 bir
grup veya toplulugu uluslararasi hukuka aykir1 olarak, kasten ve agir bir bigimde
insan haklarindan mahrum birakmak’ seklinde agiklanan zulmetme/zuliim
insanliga karsi sugunu olugturmasinin yani sira kisinin kendi tilkesine girmesinin
engellenmesi sebebiyle bagka bir tilkede kotii kosullarda yasamasi akil ve ruh
saglig1 iizerinde de agir bir etki yaratacagindan Roma Statiisii madde 7(1)(k)
kapsaminda insanliga karsi sug olusturacaktir.

Roma Statiisii savas suclar1 bakimindan da siir dis1 etmeyi i¢eren bir dizi sug
tipi Ongdrmiistiir. Roma Statiisii madde 8(2)(a)(vii)’e gore 1949 tarihli Cenevre
Konvansiyonlari’nin ilgili hiikiimlerine gore korunmus kisilerin hukuka aykir1 olarak
sinir dig1 edilmesi veya nakli de Roma Statiisii’ne gore savas sugu teskil edecektir.
Benzer sekilde Roma Statiisii madde 8(2)(b)(viii) ¢cergevesinde isgalci kuvvetin isgal
ettigi topraklardaki niifusun tamamini veya bir kismini iggal edilen topraklarin igine
nakli veya digina stirmesi giindeme gelecektir. Uluslararast olmayan silahli ¢atigmalar
baglaminda ise Statii’nilin 8(2)(e)(viii) maddesi uyarmeca sivil niifusun ¢atigmalarla ilgili
sebepler dolayisiyla yerinden edilmesi emrinin verilmesi sugu giindeme gelecektir.

Goriildiigl gibi UCM nin 12(2)(a) hakkindaki genisletici yorumu Roma Statiisii'niin
siir dig1 etme ile ilgili diger suclar bakimimdan da uygulama alan1 bulabilecektir. Bu
halde, 1949 tarihli Cenevre Konvansiyonlari’nin ilgili hiikiimlerine gére korunmus
kisilerin hukuka aykir1 olarak sinir dis1 edilerek gonderildikleri iilke devleti Roma
Statiisii’ne taraf bulunuyorsa UCM benzer sekilde sug lizerinde yargi yetkisini haiz
olacaktir.

UCM’nin 12(2)(a) yorumunun gegcerli olabilecegi bir diger savas sucu 6rnegi ise
Roma Statiisii madde 8(2)(a)(v) iizerinden iiretilebilir. S6zkonusu hitkkme gore 1949
tarihli Cenevre Konvansiyonlari’nin ilgili hiikkiimlerine gére korunmus savas esirini
veya korunan diger herhangi bir kimseyi diisman kuvvetlerine katilmaya zorlamak
savag sucu olusturur. Bu hiikiim uyarica, Roma Statiisii’ne taraf bir devletin esir edilen

78  ibid para 77. Ayrica Myanmar’in Rohingya halkinin iilkesine geri doniistinii kolaylastirmak adina attig1 bazi adimlar i¢in bkz
‘Arrangement on Return of Displaced Persons from Rakhine State’ 23 November 2017, <http://www.theindependentbd.com/
assets/images/banner/linked file/20171125094240.pdf> Erisim Tarihi 30 Eyliil 2023. Ayrica Myanmar, Birlesmis Milletler
Kalkinma Programi ve Birlesmis Milletler Miilteciler Yiiksek Komiserligi ile birlikte geri doniisiin mevcut uluslararast hukuk
kurallarina gore gergeklestirilmesine dair bir memorandum imzalamistir. ‘Memorandum of Understanding Between Myanmar
Government, UNDP and UNHCR - Progressive Voice Myanmar’ <https://progressivevoicemyanmar.org/2018/06/29/
memorandum-of-understanding-between-myanmar-government-undp-and-unhcr/> Erigim Tarihi 30 Eyliil 2023.

79 The International Covenant on Civil and Political Rights (Kabul 16 Aralik 1966, Yiiriirlige Giris 23 Mart 1976) 99 UNTS
171, madde 12(4).

504



Kul, Builbiil / Uluslararasi Ceza Mahkemesi’nin Yargi Yetkisi: Banglades/Myanmar Karari Sonrasi Hukuki Manzara

askerinin Statii’ye taraf olmayan devlette ele gecirildikten sonra kendi devletine karsi
savastirilmak i¢in catigmaya gotiiriilmesi halinde bakilir:

Catisma Statii’ye taraf olmayan devlet iilkesinde gerceklesiyorsa sugun
unsurlarindan en az birinin kismen veya tamamen Roma Statiisii’ne taraf devlet
iilkesinde gerceklesmesi sart1 saglanmadigindan BM Giivenlik Konseyi havalesi ile
baslatilacak yargilama durumu harig¢ UCM yarg: yetkisine sahip olmayacaktir.

Catigma Statii’ye taraf bulunan devlet lilkesinde gergeklesiyorsa sugun unsurlarindan
en az birinin kismen veya tamamen Roma Statiisii’ne taraf devlet iilkesinde
gerceklesmesi sart1 saglandigindan UCM, Roma Statiisii madde 12(2)(a) hikkmii
uyarinca yargi yetkisine sahip olacaktir.

UCM’nin 12(2)(a) hakkindaki genisletici yorumunun uygulama alan1 bulabilecegi
bir diger 6rnek ise Roma Statiisii’niin 6. maddesinde diizenlenen soykirim suguyla
ilgili olarak iiretilebilir. Statii’ye gore milli, etnik, irksal veya dini bir grubu kismen
veya tamamen yok etme kastiyla birlestiginde gruptaki ¢ocuklarin zorla baska bir
gruba nakledilmeleri soykirim sugunu olusturacaktir. Soykirim kastiyla birlikte
gerceklestirilen gruptaki ¢ocuklarin zorla baska bir gruba nakledilmeleri hadisesinde
¢ocuklarin nakledildikleri yer sinir dtesinde ve Roma Statiisii’ne taraf bir devletin
iilkesiyse bu durumda UCM bahsedilen genisletici yorumu sayesinde Mahkeme sug
iizerinde yarg1 yetkisine sahip olacaktir.

Goriildiigii gibi UCM tarafindan yapilan 12(2)(a) genisletici yorumu Roma
Statiisii’'ndeki tiim sug tipleri bakimindan degil yalnizca yorumda sinirlar ¢izildigi
sekliyle uygulama sahasi bulacaktir. Mesela, Rohingya halkinin sinir dist edilmesi
fiilindeki gibi hareket unsurunun bir iilkede baslayip Roma Statiisii’ne taraf bir devletin
iilkesinde tamamlanmasi halinde; daha miicerret tabiriyle ise sucun en az bir unsurunun
kismen veya tamamen Roma Statiisii’ne taraf bir devletin {ilkesinde gerceklesmesi
halinde UCM madde 12(2)(a) hitkmiiniin genisletici yorumu uyarinca yargi yetkisine
sahip olacaktir.

D. Kisi Bakimindan ve Zaman Bakimindan Yetki

Roma Statiisii madde 25(1) hilkkmiine gére Mahkeme, yalnizca gergek kisiler
iizerinde yargi yetkisine sahip olup bu yetkisini kullanmasinda kisilerin resmi sifatlari
etkisiz olacaktir.®® Yine Mahkeme sucu isledigi tarihte 18 yasimi doldurmus kisiler
hakkinda Statii uyarinca yarg yetkisine sahip olabilecektir.®! Statii’ye gore kisiler fail,
serik, yardim eden ve azmettiren olarak yargilanabilecektir.®

80 The Rome Statute (n 2) madde 27.
81 ibid madde 26.
82  ibid madde 25.
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Kural olarak Roma Statiisii’ne taraf olmayan devlet vatandaslar1 hakkinda yalnizca
Birlesmis Milletler Sarti’nin® VII. bolimii kapsaminda bir durumun Giivenlik Konseyi
havalesi ile UCM’de islem yapilabilmektedir. Banglades/Myanmar meselesine hakim
olan Roma Statiisii madde 12(2)(a) yorumuyla birlikte®* artik en azindan belli sug
tipleri bakimindan komsusu Roma Statiisii’ne taraf olan devletlerin vatandaslari
hakkinda da UCM’nin yarg1 yetkisi cari olacaktir. Bir baska deyisle Banglades/
Myanmar yorumu sayesinde bazi sug tipleri bakimindan Giivenlik Konseyi havalesi
olmasa bile Roma Statiisii’ne taraf olmayan devletlerin vatandaslart UCM 'nin yargi
yetkisine tabi olacaktir. Bu durum UCM’nin yarg1 yetkisini neredeyse mecburi/zorunlu
yargi yetkisi mevkiine ¢ikarmaktadir.

Roma Statiisii Temmuz 2002°de altmisinci devletin Statii’ye taraf olma iglemlerini
tamamlamasiyla birlikte yiiriirliige girmistir ve kural olarak Mahkeme’nin yargi yetkisi
gecmige ylriimez.® Ayrica Roma Statiisii’ne gore Mahkeme’nin yarg yetkisine giren
suclar bakimindan zamanagimi da s6z konusu olmayacaktir.’ Mahkeme’nin Banglades/
Myanmar meselesinde getirdigi yaklagima istinaden siiregiden ihlaller kapsaminda
yargi yetkisini 2002 6ncesine gotiirebilecegi de ileri siiriilebilir. Benzer bir yaklagim
Insan Haklar1 Avrupa Mahkemesi’nin Loizidou kararinda tebariiz etmistir.®” Buradaki
belirleyici nokta ise mahkemelerin bir ihlali siiregiden ihlal olarak degerlendirip
degerlendirmeyecegi lizerinde toplanmaktadir. Banglades/Myanmar meselesinde sinir
dist edilen Rohingya halkinin uzun yillardir maruz kaldigi muameleler UCM tarafindan
stiregiden ihlal kapsaminda degerlendirilebilir ve UCM Banglades’te tamamlandigin
belirttigi sugun kapsamini en genis haliyle zaman bakimindan yarg: yetkisi kapsamina
dahil edebilir. Ancak, UCM ozellikle 2017 yilinda gerceklesen olaylar ve sonrasinda
Rohingya halkinin sinir dig1 edilmesi hadisesi lizerinden bir sorusturma baslatmis
ve incelemelerini bu kapsamda siirdiirmektedir. Geri doniislin engellenmesi ve
halen Rohingya halkinin Banglades’te dehset verici kosullarda yagamasini ihlalin
devami yahut siiregiden ihlal olarak degerlendirmek zaman bakimindan yetki tesis
edebilmek baglaminda islevsel olmayacaktir. Zira UCM, 2017 yilinda gerceklesen
olaylar bakimindan zaten yargi yetkisine sahip géziikmektedir. Siiregiden ihlal
konusu UCM nin faaliyete basladigi 2002 yilindan dnceye dair uluslararasi suglarin
arastirilmasi ve cezalandirilmas: baglaminda énem kazanir ki UCM Myanmar
konusunda héalihazirda boyle bir irade gdstermemistir. Zira s6z konusu Banglades/
Myanmar meselesinde bile UCM’nin yetki tesisi Roma Statiisii 12(2)(a) hiikmiiniin
genigletici yorumu sayesinde miimkiin olmustur ve bu durum dahi tartismaya agiktir.

83  Charter of the United Nations (Kabul 26 Haziran 1945, Yirtrlugi Giris 24 Ekim 1945) 1 UNTS XVI.
84  Tecaviiz sugu miistesna olduguna dair bkz Kul 2023 (n 68) 101 et seq.

85 The Rome Statute (n 2) madde 11(1).

86 ibid madde 29.

87  Loizidou v Turkey (Yargilama) (Basvuru No. 15318/89 Avrupa insan Haklart Mahkemesi Biiyiik Daire, 18 December 1996),
para. 2.
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Ancak yine de teorik olarak yetkili bir uluslararasi mahkemenin ¢ok once
gerceklesmis ve giiniimiizde siiregiden uluslararas ihlaller i¢in hiikiim tesis etmesi
miimkiindiir. Bu noktada Mahkeme, Banglades/Myanmar meselesinde gelistirdigi
genisgletici yoruma zamansal bir boyut da katarak, taraf olmayan bir devletin 2002
oncesi fiillerine kadar yarg: yetkisini genisletebilir. S6yle ki yukarida bahsi gegen
sinir asan suglarin ilgili hareketleri 2002 dncesinde taraf olmayan bir devlette
baglamis ve taraf olan bir devlette tamamlanmis olup hala etkisini siirdiiriiyorsa,
Mahkeme siiregiden ihlal doktrinini benimsemek suretiyle yarg: yetkisini ciddi
surette genisletebilir. Ornegin, 1948 catigmalari sebebiyle Filistin’den Urdiin’e siiriilen
miiltecilerin evlerine geri déniisleri ilk giinden itibaren siirekli olarak Israil tarafindan
engellenmistir. Urdiin Roma Statii’siine taraf, Israil ise degildir. Bu baglamda geri
doniis hakkini kullanamayan Filistinli miiltecilerin Roma Statiisii madde 7(1)(k)
baglaminda yasamaya devam ettikleri ciddi 1stiraplardan dolay1 diger insanlik dis
eylemlere maruz kaldiklari ileri siiriilerek Israil’in engelleme faaliyetlerinin siiregiden
niteligi sebebiyle Mahkeme’nin zaman bakimindan yargi yetkisine sahip oldugu iddia
edilebilecektir. Boyle bir durum her ne kadar uzak bir ihtimal olarak degerlendirilse de
teorik olarak Mahkeme’nin bdyle bir yetkiye sahip oldugunu iddia etmesinin 6niinde
bir engel goriinmemektedir. Ancak bu durumda Pandora’nin kutusu ac¢ilmis olacak,
Mahkeme onii alinmaz taleplerle kars1 karsiya kalacaktir.

Benzer bir yaklagim Tiirkiye agisindan Kibris meselesinde ortaya ¢ikabilir. Giiney
Kibris Rum Yoénetimi Roma Statiisii’ne taraf, Tiirkiye ise degildir. Ancak Mahkeme
once Banglades/Myanmar temelinde yarg: yetkisini taraf olmayan bir devlete uzatip
sonra ise zamansal olarak sorusturmasini derinlestirebilir. Nitekim 2014 yilinda Israil
merkezli bir sivil toplum kurulusu tarafindan temsil edilen bir Kibrislinin girisimiyle
Tirk vatandaglarimin UCM’de yargilanmasi i¢in bir bagvuru yapilmigtir.’® Bu
bagvuruda Tiirkiye’nin Roma Statiisii madde 8(2)(b)(viii)’de yer alan savag suglarindan
kendi niifusunu isgal altindaki topraklara yerlestirmek ve niifusun tamamini veya bir
kismini isgal edilen topraklar icinde siirmek veya nakletmek etmek sugunu igledigi
iddia edilmistir. Bu madde Banglades/Myanmar kararinda belirtilen Roma Statiisii
madde 7(1)(h) ve 7(1)(k)’da yer alan zuliim ve diger insanlik dis1 eylemler hiikiimleri
ile birlikte degerlendirildiginde, Kuzey Kibris’ta bulunan evlerine geri doniis hakkini
kullanamayan Kibrislilarin i¢inde bulunduklari stiregiden durum sebebiyle Mahkeme
yargi yetkisinin bulundugunu iddia edebilecektir. Ayni sekilde Kibris’a yerlesen Tiirk
vatandaglar iizerinden de benzer bir degerlendirme yapmak miimkiin olabilecektir.
Halihazirda UCM savciligi yapilan bu bagvuruyu giindemine almamistir. Ancak
Banglades/Myanmar meselesinin Tiirkiye tarafindan da dikkatle izlenmesi gereken
bir gelisme oldugu aciktir.

88 ‘ICC Action: Turkey’ (17 July 2014) <https://isracllawcenter.org/legal _actions/icc-action-turkey/> Erisim Tarihi 10 Ocak
2024.
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Mahkeme’nin yargi yetkisinin bulunmasi, yetkinin bulundugu her hususu yargilama
konusu yaptig1 anlamina gelmez. Yukarida bahsedilen hususlar tartismali da olsa
teorik olarak miimkiin olmakla beraber, herhangi bir yargilama i¢in Mahkeme’nin
kabul edilebilirlik kriterlerinin de saglanmasi gerekmektedir. Mahkeme, agirlik
(gravity) ve adaletin tecellisine hizmet (the interest of justice) Olgiitlerine dayanarak
bir eleme yapmak suretiyle pek cok meseleyi sorusturma geregi duymayabilir. Ancak
Mahkeme’nin bu noktada yapacagi se¢imler, birazdan da goriilecegi lizere kaginilmaz
olarak elestirilerin hedefi olacaktir.

IV. Banglades/Myanmar Meselesinin Doguracag: Sorun ve Firsatlar

Banglades/Myanmar meselesinde On Yargilama Dairesi’nin yetkiye iliskin vermis
oldugu karar ciddi sonuclara gebedir. Ilk olarak belirtmek gerekir ki, adalete erisimin
yayginlastirilmasi, suglularin yargi dniine ¢ikarilmasi ve islenen suglarin cezasiz
kalmamasi agisindan Mahkeme’nin karari takdir edilebilir. Devletlerin faaliyetlerinden
dogan sorumluluklarinin takibinde her ne kadar insan haklar1 hukukunun gelisimiyle
onemli bir asama kat edilmisse de uluslararasi hukuk sistemi halen egemen esitlik
ilkesinden kaynakl1 sinirliliklar ¢ergevesinde islemektedir. BM dahil uluslararasi
mekanizmalar ¢cogu zaman ciddi insan haklar1 ihlalleri karsisinda harekete gegmekte
bagarisiz olmaktadir. Bu baglamda Roma Statiisii’ne taraf olmayan devlet vatandaglari
hakkinda UCM yargi yolunun agilmasi, dzellikle agir insan haklari ihlallerine ve zulme
maruz kalan kigiler ve halklar i¢in umut verici olmustur. Nitekim Rohingya halki bu
karart memnuniyetle karsilamistir.®

Ozellikle zorla yerinden edilmis kisiler ve miilteciler icin bu karar 6nem arz
etmektedir. Zira hedef tilkede devletinin Roma Statiisii’ne taraf olmasi, mense iilkede
gerceklesen faaliyetlerin Mahkeme nin yetki alanina girmesine sebep olabilmektedir.
BM Giivenlik Konseyi kararinin yoklugunda bagka tiirlii yargilanmast miimkiin
olmayan suclularin bu sayede yargilanmas1 miimkiin hale gelmektedir. Ornegin, Suriye
Roma Statiisii’ne taraf olmadigindan Suriye’de islenen suclardan dolay1 kural olarak
UCM’nin yargi yetkisi yoktur. Giivenlik Konseyi Rusya ve Cin’in vetolar1 sebebiyle
Suriye meselesini UCM’ye gondermekte basarili olamamaktadir®. Ancak, son 12 yilda
Suriye’de 14 milyon insan yerinden edilmis, bunlardan 7 milyonu ise bagka iilkelere go¢
etmek zorunda kalmistir.”’ On Yargilama Dairesi’nin Banglades/Myanmar meselesinde
yarg1 yetkisine iligkin verdigi karardan sonra Suriye devlet bagkanin yargilanmasi i¢in
UCM’ye ¢esitli bagvurular olmustur.”> Mahkeme Banglades/Myanmar meselesindeki

89  Representations of victims from Tula Toli, ICC-01/19, (UCM On Yargilama Dairesi I1I, 23 Ekim 2019), para. 19.

90 ‘Russia, China Block Security Council Referral of Syria to International Criminal Court’” (UN News, 22 May 2014) <https:/
news.un.org/en/story/2014/05/468962> Erigim Tarihi 10 Ocak 2024.

91 ‘Syria Emergency’ (UNHCR, August 2023) <https://www.unhcr.org/uk/emergencies/syria-emergency> Erigim Tarihi 10
Ocak 2024.

92 ‘Syria | The Guernica Centre for International Justice’ (Guernica 37 Centre) <https://www.guernicacentre.org/syria> Erisim
Tarihi 10 Ocak 2024.
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ictihadini Suriye i¢in de uygulama imkanina sahiptir, zira Suriye’nin komsularindan
Urdiin Roma Statiisii'ne taraftir.” Urdiin’de ise su anda 700.000 civarinda Suriyeli
miilteci bulunmaktadir.”* Bu miiltecilerin i¢inde bulunduklari durum hem simir dist
etme, hem zuliim hem de diger insanlik dig1 eylemler bakimindan sorusturma konusu
yapilabilir. Ancak, belirtmek gerekir ki boyle bir girisimin basar1 sans1t Myanmar
meselesine gore daha diisiik olacaktir. Zira Myanmar’da yagananlar aslinda tartigsmaya
¢ok mahal birakmayacak sekilde belli bir dini ve etnik grubun iilkede istenmeyip
kovulmasina yoneliktir. Dolayisiyla sayilan suglarin manevi unsurlar1 Myanmar
meselesinde daha bariz iken Suriye’de ayni derecede bariz olmayabilir.*

Ikinci olarak, Mahkeme nin genis gapli etkinliginin, Roma Statiisii’ne taraf devletler
yaninda taraf olmayan devletler iizerinde de bir baski olusturma kapasitesinden
bahsedilebilir. UCM yargisinin caydirict bir potansiyeli vardir. Devlet yetkilileri
ve diger bireyler faaliyetlerini gergeklestirirken bir giin UCM yargilamasiyla
karsilagabilecekleri ihtimalini géz 6niinde bulundurmak durumunda kalacaklardir.
Bu sayede Roma Statiisii’nde sayilan suclari iglemekten ve diger insancil hukuk
ihlallerini ger¢eklestirmekten kaginmalarini beklemek dogaldir. Sonug olarak evrensel
yargi yetkisine sahip bir uluslararasi ceza mahkemesine ulagma ideali bir adim ileri
tasinmuistir.

Oteyandan, kararm pek ¢ok soruna yol agmasi da kaginilmazdir. Yukarida bahsedilen
miiltecilerin adalete erisiminin Oniinli agilmas1 bir firsat olarak degerlendirilse
de, karsilasabilecekleri bir UCM yargilamasinin bilincinde olan yetkililer, kendi
devletlerinde vatandaslarin1 veya azinliklar1 bir yandan her tiirli kotii muameleye
maruz birakirken bir yandan da onlarin Roma Statiisii’ne taraf olan komsu bir devlete
siginmalarina da engel olmaya calisabilirler. Boylece sorunu kendi i¢ine hapsetmek
suretiyle Mahkeme nin yargi yetki alanina girmekten kaginma egilimi gosterebilirler.
Bu ise zaten zuliim altinda bulunan insanlarin siginma kurumundan da yararlanmasini
engelleyebilecek bir boyuta ulasabilir. Zira bazi hallerde bu insanlarin tek kagis noktasi
taraf bir devlet {izerinden olabilir. Eger bu da engellenirse, baska bir deyisle, insanlarin
miilteci olmasina dahi izin verilmezse, bu insanlarin durumu ¢ok daha vahim boyutlara
ulasabilir.

Ikinci olarak belirtmek gerekir ki, Mahkeme nin saglikli bir yargilama siireci
ylirlitebilmesi devletlerin is birligi olmadan miimkiin degildir. Mahkeme’nin delillere
veya siiphelilere erisimini saglayacak bir kolluk birimi yoktur. Bu sebeple delillerin
toplanmasi, siiphelilerin Mahkeme Oniine ¢ikarilmasi i¢in devletlerin destegine ihtiyag
vardir. Ancak taraf olmadig bir sézlesmenin bir kurumu tarafindan kendi vatandaglari

93 “Jordan’ <https://asp.icc-cpi.int/states-parties/asian-states/jordan> Erisim Tarihi 22 Mart 2024.
94 “Jordan’ < https://www.unhcr.org/countries/jordan> Erigim Tarihi 22 Mart 2024.

95 Payam Akhavan, ‘The Radically Routine Rohingya Case: Territorial Jurisdiction and the Crime of Deportation under the
ICC Statute’ (2019) 17 Journal of International Criminal Justice 325, 344.
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aleyhine bir sorusturma yiiriitiildiigiinde, ilgili devletin bu noktada is birligine agik
olmayacagini tahmin etmek zor degildir. Nitekim Mahkeme simdiye kadar taraf
olmayan bir devlet vatandasinin tevkif edilmesini saglayabilmis degildir. Bu durumda
hakli olarak su soru giindeme gelecektir: Her ne kadar yargilama sonucunda bir ceza
verilse de, verilen cezay1 nihayetinde kimse ¢cekmeyecekse adaletin tesisi ne kadar
miimkiindiir? Dolayistyla ilgili devletin is birligi olmadan yiiriitiilen tiim bu yargilama
stireclerinin ne kadar etkili oldugu veya olacagi siiphelidir.*

Yine de uluslararasi suglarin takip edilmesi ve cezalandirilmasina yonelik cabalar
sembolik diizeyde kalsa bile insanlik adina 6nemlidir. Dahasi, ulusal, bolgesel ve
uluslararasi siyasette meydana gelen degisiklikler sonucu devletler UCM ile is birligine
acik hale gelebilir. Nitekim Eski Yugoslavya Uluslararasit Ceza Mahkemesi’nde
(EYUCM) bu durum yasanmistir. Avrupa Birligi’ne (AB) girme arzusunda olan
Sirbistan, AB’nin baskisiyla Sirp lider Radovan Karadzi¢’i yargilanmak {izere
EYUCM’e teslim etmistir.”” Karadzi¢ savas su¢lusu olarak mahkiim edilmistir.”®
Bosnali magdurlar zulme maruz kaldiklari sirada belki de Karadzi¢’in yargilanacagini
hayal bile edememislerdi. Ancak pek cogu ilgili sahsin mahkimiyetine ge¢ de olsa
sahit olabilmiglerdir. Dolayisiyla ceza yargilamalarinin bdyle bir potansiyeli her zaman
vardir. Bu nedenle, Myanmar’daki askeri rejimin de yikilabilecegi, yerine demokratik
bir yapimin kurulabilecegi ve yeni yonetimin Mahkeme ile is birligi yapabilecegi
ihtimali g6z 6niinde bulundurulmalidir.

Ugiincii olarak, Mahkeme’nin taraf olmayan devletlere iliskin olarak genislemeci
tavri uluslararasi hukuk agisindan dikenli bir yola girmesine sebep olmaktadir.
Mahkeme’nin Statii’de sayilan haller disinda kendi igtihadiyla taraf olmayan devletlere
iligkin meselelerde kendisine bir hukuk teknigiyle yargi yetkisi kazandirmasi, yani o
devletin andlagmalar hukuku baglaminda rizasini1 devre dig1 birakmasi bagli bagina
bir tartisma konusudur. Zaten taraf olmayan devletlere iligkin meselelerin Giivenlik
Konseyi karartyla UCM o6niine getirilmesi de oldukca sorgulanan ve Mahkeme’nin
mesruiyetine golge diisiiren bir nitelige sahipti. Daimi iiyelerden ABD, Rusya ve Cin
Statii’ye taraf degilken, taraf olmayan baska devletlerde yasanan meseleleri UCM’ye
tasima giiciine sahiptirler. Bu da “giicliiniin adaleti” tartismalarin1 beraberinde
getirmistir.

Nitekim UCM, kurulugundan itibaren uzun yillar benzer elestirilere maruz kalmastir.
Mahkeme’nin sorusturdugu meselelerin neredeyse tamaminin Afrika’ya iligkin olmasi,
yargilanan kisilerin neredeyse tamaminin siyahi olmasi Afrikali devletler tarafindan
ciddi bir elestiri konusu yapilmistir. Gergekten de 2023 yilinin mart ayinda Rusya

96 Douglas Guilfoyle, ‘The ICC Pre-Trial Chamber Decision on Jurisdiction over the Situation in Myanmar’ (2019) 73
Australian Journal of International Affairs 2, 7.

97  Simon Tisdall, ‘Arresting Developments for Serbia and the EU’ The Guardian (22 July 2008) <https://www.theguardian.
com/commentisfree/2008/jul/22/radovankaradzic.warcrimes1> Erigim Tarihi 10 Ocak 2024.

98 Karadzi¢ ve Mladi¢ (Yargilama) EYUCM IT-95-5/18 (24 Mart 2016).
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devlet bagkan1 Vladimir Putin hakkinda yakalama karar1 ¢ikarilana kadar UCM
tarafindan yargilananlarin veya arananlarin tamami Afrikalilardan olusmaktaydi.” On
Yargilama Dairesi’nin yetkiye iliskin 6 Eyliil 2018 tarihli kararindan 6nceki birkag
yil, Afrika devletlerinin Roma Statiisii’nden ¢ekilecegine dair ciddi tartigsmalarin
yasandig1 bir donemdi. Afrika Birligi ise Statii’den toplu olarak ¢ekilmeye dair bir
strateji gelistirmekle mesguldii.'® Burundi, Gambiya ve Giiney Afrika sdzlesmeden
¢ekilme niyetlerini agiklamislar'®!, bu sirada Filipinler ise Statii’den ¢ekilme bildirimini
resmi olarak gergeklestirmisti.!®? Diger devletlerin de bu akimi takip edeceklerine
iligkin bir endise mevcuttu.

Mahkeme’nin Afrika’dan gelen bu ciddi tepkiyi bir nebze de olsa bertaraf etmek
amaciyla Banglades/Myanmar meselesinde boyle bir genislemeci tutum igine girdigi de
iddia edilmektedir.'”® Ancak boyle olsa dahi Mahkeme bir mesruiyet krizini ¢6zmeye
calisirken baska mesruiyet krizlerini beraberinde getirme tehlikesiyle kars karsiyadir.
Nitekim Roma Statiisii’ne taraf olmayan devletlerin vatandaslarinin yargilanmasi
ihtimali bu devletlerin Mahkeme’ye karsi bir tavir almasina sebep olmaktadir. En
basta ABD bu rahatsizlig1 en iist perdeden dile getirmektedir. Mahkeme hakimlerini ve
savcilarint yaptirimlara tabi tutmak suretiyle tehdit etmektedir.'® Eger ABD bu tavrini
devam ettirir ve baskisini artirirsa, ABD’yi takip edecek diger devletlerle birlikte
Mahkeme’ye uluslararasi toplumun destegi azalir ve Mahkeme nin popiiler anlamda
mesruiyeti zedelenebilir.

Sonu¢

Myanmar Banglades meselesinde UCM On Yargilama Dairesi’nin yarg: yetkisine
iliskin vermis oldugu karar hem uluslararasi ceza hukukunun gelisimi hem de UCM nin
gelecegi agisindan ciddi sonuglara gebedir. Mahkeme aktif bir tutum izlerse, bu yorumu
yalnizca smir dig1 etme suguna iliskin olarak degil, baska pek ¢ok suca iligkin olarak
da benimseyebilir. Boylece Roma Statiisii’ne taraf olmayan devlet vatandaslarina karsi
yarg1 yetkisini oldukca genisletebilir. Dahasi, Mahkeme siiregiden ihlal doktrinini
benimseyip taraf olmayan devlet vatandaslarina karsi 2002 6ncesinde baslayip
halen devam eden ihlaller sebebiyle dahi yarg: yetkisinin oldugunu iddia edebilir.

99 ‘Defendants | International Criminal Court’ <https://www.icc-cpi.int/defendants> Erisim Tarihi 14 Ocak 2024.

100 Anita Powell, ‘Quietly, AU Encourages Withdrawal From International Criminal Court’ (Voice of America, 1 February
2017) <https://www.voanews.com/a/quietly-au-encourages-withdrawal-from-international-criminal-court/3701428.html>
Erisim Tarihi 14 Ocak 2024.

Manisuli Ssenyonjo, ‘State Withdrawal Notifications from the Rome Statute of the International Criminal Court: South
Africa, Burundi and the Gambia’ (2018) 29 Criminal Law Forum 63.

102 ‘ICC Statement on The Philippines’ Notice of Withdrawal: State Participation in Rome Statute System Essential to
International Rule of Law | International Criminal Court” <https://www.icc-cpi.int/news/icc-statement-philippines-notice-
withdrawal-state-participation-rome-statute-system-essential> Erisim Tarihi 14 Ocak 2024.

103 Hitomi Takemura, The Legitimacy, Effectiveness, and Efficiency of the ICC (Springer Nature 2023) 130.

104 “US Threatens to Arrest ICC Judges If They Pursue Americans for Afghan War Crimes’ (France 24, 10 September 2018)
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Suglarin cezasiz kalmamasi ve adaletin tesisi agisindan bdyle bir yaklasim belki arzu
edilebilir. Ancak halihazirda neredeyse sadece Afrikalilar1 sorusturmakla elestirilen
Mahkeme’nin yer ve zaman bakimindan yetkisini genisletmesiyle yine ayni tutumu
devam ettirip daha zayif devlet vatandaslarini daha fazla hedef almas1 muhtemeldir.
Boylesi bir durum giicliiniin adaleti tartismalarini artiracak ve Mahkeme’nin mesruiyet
sorununu derinlestirecektir. Aksi yonde bir tutum ise Mahkeme’yi gliglii devletlerin
hedefine koyacak, Mahkeme yine mesruiyet sorunu ile karsi karsiya kalacaktir.
Dolayisiyla su asamada Mahkeme’den bu derece ciiretkar bir tutum beklemek gercekei
degildir. Ancak Mahkeme’nin Banglades/Myanmar meselesinde gelistirdigi yorumu
nereye kadar gotlirecegi heniiz belirsizdir. Agiktir ki Mahkeme bir yerde ilgili yorumu
siirlandirmak zorunda kalacaktir.
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Oz

Bu ¢alismada tahkim anlasmasina uygulanacak hukukun belirlenmesi bakimindan zimni hukuk segimi ve esas sézlesmeye
uygulanacak hukukun rolii ele almaktadir. Son dénemde gesitli hukuk diizenlerinde yiiksek mahkemeler bu konuya iligskin
olarak birbirinden farkli egilimler gostermistir. Alman Federal Mahkemesi tarafindan 9 Mart 2023 tarihinde verilen bir
karar bu anlamda dikkat gekicidir. Kararda tahkim anlagsmasina uygulanacak hukukun zimnen segildigi kabul edilmis olup,
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Abstract

This study covers the implied choice of law and the role of the law applicable to the main contract in determining the law
to be applied to the arbitration agreement. Recently, high courts in various legal systems have shown different tendencies
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Extended Summa
Determining the law applicable to an arbitration agreement is a controversial issue in

various aspects. The increase in problems regarding the extension of arbitration agreements
to third parties in practice has revealed the importance of determining the law applicable
to the arbitration agreement. Essentially, it has become important whether the arbitration
agreement is valid for the third parties subject to the extension request. However, in cases
where there is no request to extend the arbitration agreement to third parties; it should not
be overlooked that there are also invalidity claims among the existing parties.

The invalidity claims of arbitration agreements can be raised before arbitrators, as
well as before state courts. Both in cases of annulment of arbitral awards and cases of
enforcement of foreign arbitral awards, the validity of arbitration agreements and the
determination of the law to be applied to arbitration agreements are handled by state
courts. However, as will be seen below, the lack of a uniform regulation and/or practice
regarding the law applicable to arbitration agreements has led to different decisions
by the courts of various states on this issue. Particularly in cases of annulment of
arbitral awards and/or requests for recognition and enforcement, decisions are made
by the relevant state courts. These decisions are rendered according to the trends that
dominate the issue of extension in the relevant legal systems. In this context, first of
all, emphasis should be placed on determining the law applicable to the arbitration
agreement depending on the intent of the parties. It is generally accepted that the law
applicable to the arbitration agreement can be determined by the parties.

In other words, the parties can determine the law applicable to the arbitration
agreement as well as the law applicable to the main contract. However, it is a fact that
the parties generally do not include a separate choice of law clause to be applied to
the arbitration agreement. In fact, the law applicable to the main contract is generally
chosen but, the law applicable to the arbitration agreement has not been determined
by the parties expressly. For this reason, the implied choice of law and the role of the
law applicable to the main contract are mostly discussed.

Recently, high courts in various legal systems have demonstrated different tendencies
regarding the law applicable to arbitration agreements, and contradicting evaluations
have been made, especially regarding the extension of the arbitration agreement to third
parties. While some higher courts consider the choice of law applicable to the main
contract by the parties as an implied choice of law, others consider the determination
of the seat of arbitration as an implied choice of law. In addition, where there is no
choice of law, assessments have been made based on the most closely connected law,
especially by the English courts.

A recent decision rendered by the German Federal Court on March 9, 2023, is
noteworthy in this regard. The decision examines whether the arbitral award may
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be enforced in the event that the arbitration agreement is extended to companies
within a group of companies. The Federal Court upheld the rejection of the request
for enforcement of the arbitral award after examining various issues. On appeal
to the Federal Court, the Koblenz Regional High Court ruled that the arbitration
agreement could not be extended to a third party. Although there are no detailed
evaluations regarding the extension of the arbitration agreement to the companies in
the group, it can be said that the decision reflects the perspective of German law. The
Federal Court determined the applicable law to the arbitration agreement on the basis
that the extension of the arbitration agreement to third parties is a matter of the law
applicable to the substance of the arbitration agreement. The applicable law to the
arbitration agreement was determined as German law, despite the seat of arbitration
being Russia. Because the contract contained a choice of law clause indicating that
the contract is subject to German law. The Court interpreted that the law applicable
to the arbitration agreement was impliedly determined by the parties and concluded
that the extension of the arbitration agreement to third parties under German law was
not appropriate. Similarly, in some recent decisions of the English Supreme Court
and the French Supreme Court on the requests for enforcement and annulment of
arbitral awards, especially in some cases where the issue of extension to third parties
is discussed, different principles are applied on the applicable law to the arbitration
agreement and different conclusions are reached in parallel cases. Legal certainty and
predictability have been undermined as a result of these different approaches. In this
respect, the English Law Commission has recently proposed an amendment to the
English Arbitration Act, which, if enacted, will eliminate the implied choice of law in
determining the law applicable to the arbitration agreement in English law.

In this study, firstly, the dispute subject to the decision of the German Federal
Court and the discussions regarding the determination of the applicable law to the
arbitration agreement on the basis of this decision are discussed. For this purpose,
firstly, information on the dispute subject to the decision is provided, and then the
approach of some other legal systems and recent judicial decisions on the determination
of the applicable law to the arbitration agreement are analyzed. In particular, taking
into account the developments regarding the implied choice of the law applicable to
the arbitration agreement by the parties, the appropriateness of the interpretations
regarding the implied choice of the applicable law is discussed. Finally, the views on
the determination of the applicable law in Turkish international arbitration law are
evaluated.

It should also be noted that this study addresses the question of determination of
the applicable law to the arbitration agreement in cases where the issue is discussed
before the state courts, upon the first objection to arbitration, and upon requests for
annulment or enforcement of arbitral awards.
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Giris

Tahkim anlagsmasina uygulanacak hukukun tespiti, tahkim anlagsmasinin ticlincii
kigiler bakimindan gecerli olup olmadigi; bir diger deyisle tahkim anlagmasinin
ticlincii kigilere tesmil edilmesinin miimkiin olup olmadigi genellikle bu hukuka gore
degerlendirildigi i¢in, zaman i¢inde daha ¢ok dnem kazanmis; ancak ulusal hukuk
diizenlerinde, asagida goriilecegi iizere, tahkim anlagmasina uygulanacak hukuka
iligkin yeknesak bir diizenleme ve/veya uygulamanin bulunmamasi bu konuda ¢esitli
devletlerin mahkemeleri tarafindan farkli dogrultuda kararlar verilmesine yol agmustir.

Ozellikle hakem kararlarmin iptali davalarinda ve/veya tanima — tenfiz talepleri
tizerine konu ile ilgili devlet mahkemelerince karar verilmekte; bu kararlar ilgili
hukuk diizenlerinde tesmil konusuna hakim olan egilimlere gore sekillenmektedir.
Son donemde Alman Federal Mahkemesi’nin (Federal Mahkeme) bir hakem
kararinin tenfizi talebi lizerine verdigi karar,' tahkim anlagsmasinin sirketler grubuna
dahil girketlere tesmil edilmesi halinde, hakem kararinin tenfizi imkaninin bulunup
bulunmadiginin incelenmesi bakimindan dikkat ¢ekicidir. Federal Mahkeme, hakem
kararinin tenfizi talebinin reddini, ¢esitli hususlari inceledikten onamistir. Federal
Mahkeme’ye temyiz lizerine gelen Koblenz Bolge Yiiksek Mahkemesi’nin kararinda,
tahkim anlagmasinin iigiincii kisiye tesmilinin miimkiin olmadig1 gerekgesine
basvurulmustur. Tahkim anlagmasinin gruba dahil sirketlere tesmili ile ilgili ayrintili
degerlendirmelere yer verilmis olmasa da kararin Alman hukukuna ait bakis agisini
yansittigi sdylenebilir. Federal Mahkeme, tahkim anlagsmasinin tgiincii kisilere
tesmili meselesinin tahkim anlagsmasinin esasina uygulanacak hukuka tabi bir konu
oldugundan hareketle tahkim anlagsmasina uygulanacak hukuku belirlemistir. Kararin
bu ¢alismaya konu edilen yonii de tahkim anlagmasina uygulanacak hukukun,
tahkim yeri Rusya olmasina karsin, tahkim kaydin1 iceren sozlesmede yer alan ve bu
sOzlesmeye uygulanacak hukuku gosteren kayit uyarinca Alman hukuku olarak tespit
edilmis olmasidir. Mahkeme, tahkim anlasmasina uygulanacak hukukun taraflarca
zimnen belirlendigi yorumuna yer vermis ve bu temel iizerinde Alman hukuku uyarinca
tahkim anlagsmasinin ii¢ilincii kisiye tesmilinin yerinde olmadigi sonucuna ulagmistir.
Benzer sekilde, yine son zamanlarda Ingiliz Yiiksek Mahkemesi ve Fransiz Yiiksek
Mahkemesi tarafindan hakem kararlarinin tenfizi ve iptali talepleri iizerine, 6zellikle
iclincil kigilere tesmil meselesinin tartisildigi bazi kararlarda, tahkim anlasmasina
uygulanacak hukukun tespitinde farkli esaslardan hareket edildigi ve paralel davalarda
farkli sonuglara ulasildigi goriilmektedir.?

Asagida oncelikle Alman Federal Mahkemesi kararina konu olan uyusmazlik ve
bu karar temelinde tahkim anlagsmasina uygulanacak hukukun belirlenmesine iligkin
tartigmalar ele alinmaktadir. Bu amagla ilk olarak, karara konu uyugmazliga iliskin

1 Karari¢in bkz. BGH, Beschluss vom 09.03.2023 - I ZB 33/22, <https://openjur.de/u/2467450.htm!> Erigim Tarihi 07.08.2023.
2 Bkz asa. Ill. E.
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bilgiler aktarilmakta; ardindan tahkim anlagsmasina uygulanacak hukukun tespiti
konusunda diger bazi hukuk diizenlerinin yaklasimi ve konuya iliskin giincel yarg:
kararlar1 incelenmektedir. Ozellikle tahkim anlasmasina uygulanacak hukukun
taraflarca zimni olarak secilmesi konusuna iliskin gelismeler dikkate alinarak
uygulanacak hukukun zimnen belirlenmesi yoniindeki yorumlarin yerindeligi
tartisilmaktadir. Son olarak, Tiirk milletlerarasi tahkim hukukunda tahkim anlasmasina
uygulanacak hukukun belirlenmesine iligskin goriisler degerlendirilmektedir. Ayrica
belirtilmelidir ki, bu ¢alismada tahkim anlagsmasina uygulanacak hukukun belirlenmesi
sorunu, devlet mahkemeleri 6niinde, tahkim ilk itiraz1 iizerine, hakem kararlarinin iptali
veya tenfiz talepleri lizerine konunun tartisildig1 haller bakimindan ele alinmaktadir.

I. Dava Konusu Uyusmazlik ve Federal Mahkeme Tarafindan
Yapilan Degerlendirme
Tahkim konusu uyusmazlikta davaci ve Almanya’da tenfiz talebinde bulunan
(bagvurucu), Alman vatandasi bir gergek kisi olup, bu kisi Rusya’da kurulmus birden
fazla sirketin ortagidir. Bu gergek kisinin, ortagi ve genel miidiirii oldugu OOO G.
sirketi ise Rusya’da kurulu olup, tahkim yargilamasinda davaci tarafta yer almistir.

Davalilar ise, meyve suyu iiretimi yapan bir sirketler grubuna dahil dort sirkettir. Bu
sirketlerden biri holding sirketi olarak anilan Rusya’daki faaliyetler i¢in kurulan sirkettir.

Alman Federal Mahkemesi’'nin kararina gore,

“2003 yilinda Davali sirketler grubu, birinci davali olan E.G. Russland Holding
GmbH ve bunun bagl sirketi St. Petersburg’da kurulu E.-G. R. (EGR) araciligiyla
Rus pazarinda etkinlik kazanmak iizere faaliyete gegmeye karar vermistir. Baslangigta,
basvurucunun sirketleri ile is birligi yapilmistir (start-up asamasinda).

Bu amagla, davaci gergek kigi, davaci sirketler ve davali sirketler, Rusya’da meyve
suyu sektoriindeki faaliyetlerini genisletmek amaciyla 5 Mart 2007 de birtakim
sozlesmeler (sozlesme paketi) akdetmiglerdir. Bunlar:

- EGR ile OOO G. arasinda ii¢ adet operasyonel sozlesme (liretim, acentalik ve
dagitim, depolama ve lojistik sozlesmeleri),

- Birinci davali E.G. Russland Holding GmbH ile OOO A. Danismanlik arasinda
opsiyon sozlesmesi;

- EGR ve birinci davali E.G. Russland Holding GmbH bir yanda; tenfiz
basvurusunda bulunan tarafindan temsil edilen OOO G. ve OOO A. Danismanlik,
ZAO A.&Co. ve tenfiz bagvurusunda bulunan Alman vatandas: ger¢ek kisi diger yanda
olmak tizere akdedilen bir sulh anlasmasu.
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S6z konusu sulh anlasmast diger hiikiimleri yaninda asagidaki hiikiimleri
icermektedir:

1. Sozlesmenin konusu

1.1. Taraflar, 2003 yilindan beri Sozlesme Bélgesi iginde E. G. Group 'un iiriinlerinin
tiretilmesi ve pazarlanmasi ile ilgili iligki i¢indedir.

1.2. Taraflar bu iy iliskilerini genisletmek ve yeni sézlesme paketi akdederek yeni
bir sozlesmesel temel iizerine yerlestirmek istemektedirler.

1.3. Isbu Anlasma tarihinde yeni sozlesme paketinin akdedilmesiyle, taraflar
sozlesmelerinden ve is iliskilerinden dogan aralarinda mevcut biitiin meseleleri ve
karsilikli talepleri bu Anlagsma ile nihai olarak ¢ézmeyi istemektedirler.

8. Diizenlemelerin nihai karakteri

8.1. Taraflar, isbu Anlasmanin imzalanmasi iizerine, taraflar arasinda isbu
Anlagmada ele aliman hususlar ve is iligkilerinden kaynaklanan tiim muallak taleplerin
nihai olarak ¢oziime kavusturulacagini ve ayrica isbu Anlagma kapsamindaki ilgili
yiikiimliiliiklerin yerine getirilmesiyle nihai olarak yerine getirilecegini kabul ederler.

8.2 Isbu Anlagmann tiim taraflari, kendileriyle iligkili kisilerin de isbu Anlasmada
ele alinan hususlar ve is iligkilerinden kaynaklanan her tiirlii talepte bulunmaktan
vazgegeceklerini ve isbu Anlasmanin nihai niteligini kabul edeceklerini beyan ve
taahhiit ederler. ...

11. Nihai hiikiimler

11.6. Bu Sozlesmeden kaynaklanan veya Sozlesmenin ihlali, feshi veya hiikiimsiizIiigii
ile ilgili tiim anlagmazliklar, olagan mahkemeler hari¢ olmak tizere, Moskova Ticaret
ve Sanayi Odast Tahkim Mahkemesi Tahkim Kurallarina uygun olarak 3 (ii¢) kisiden
olusan bir hakem heyeti tarafindan nihai olarak ¢éziilecektir. Tahkim yeri Moskova
olacaktir. Tahkim yargilamasinin dili Almanca olacaktir.

11.7 Bu sozlesme Alman hukukuna tabidir.

Ug operasyonel sézlesmenin her biri ayrica Moskova Ticaret ve Sanayi Odasi ndaki
tahkim mahkemesini ve yargilama dilinin Almanca olmasini kabul eden bir tahkim sarti
iceriyordu. Operasyonel sézlesmeler Rus hukukuna tabidir. Opsiyon sozlesmesinin
tahkim sartinda ise, Alman hukukuna tabi olmak tizere, Alman Tahkim Kurumu
(DIS) ile tahkim yerinin Frankfurt am Main ve yargilama dilinin Almanca olmasi
kararlastirilmistir.”
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EGR, 00O G. ile yaptig1 operasyonel sozlesmeleri 2007 yili sonunda feshetmis ve
akabinde iflas takibine ugramis olup, iflas stireci OOO G.’nin mallarini da kapsamistir.

2016 yilinda davacti, davalilara ve E Group sirketlerinin eski yoneticilerine karsi
Sulh Anlagmas1 m. 11.6’da yer alan tahkim kaydina dayanarak Rusya Federasyonu
Ticaret ve Sanayi Odas1 Milletleraras1 Tahkim Divani nezdinde tahkim yargilamasi
baslatmistir. Yukarida goriildiigii iizere, Sulh Anlagsmasi m. 11.6’da bir tahkim kayd1
yer almakta olup, tahkim dili olarak Almanca ve s6zlesmeye uygulanacak hukuk olarak
da Alman hukuku sec¢ilmistir.

Tahkim talebinde bulunan davaci, EGR’nin 2008 yilinda baslayan kurumsal
varliklarmin planli bir sekilde geri ¢ekilmesi sirasinda varligini yok eden miidahaleler
nedeniyle 68.228.226 Avro tutarinda tazminat talep etmistir.

Yetki ile ilgili itirazlar sonrasinda hakem heyeti, davalilarin, miistereken ve
miiteselsilen davaciya 49.024.599,75 Avro ile faiz ve masraflar tutarinda tazminat
O6demesine karar vermistir. Rus mahkemesinde agilan hakem kararimin iptali davasi
reddedilmistir.

Koblenz Bolge Yiiksek Mahkemesi'nin tenfiz talebi lizerine karar vermesine kadar
olan siirecgte, davalilar hakem kararinin tenfizinin miimkiin olmadigi yoniinde menfi
bir tespit talebinde bulunmus; bu talep de reddedilmistir.

Tenfiz talebi ise, tahkim anlasmasiin sadece tenfiz talebinde bulunan ile ilk davali
arasinda akdedilen Sulh Anlagmasi m. 11.6’da yer aldig1 ve sadece bu Sulh Anlasmasi’nin
taraflarini bagladig1 gerekgesiyle reddedilmistir. Tahkim anlagsmasinin hiikiimlerinin
ve yorumunun Yabanc1 Hakem Kararlarmin Taninmasi ve Tenfizine iliskin New York
Sozlesmesi (New York Sozlesmesi) m. V(1)(a) uyarinca Alman hukukuna tabi oldugu
Bolge Yiiksek Mahkemesi tarafindan ifade edilmistir. Mahkeme kararma gore, hakem
heyeti, kisi bakimindan tahkim anlagsmasinin kapsamini asan bir karar vermistir.

Bolge Yiiksek Mahkemesi, New York S6zlesmesi m. II (2) anlaminda tahkim
anlagmasinin sadece tenfiz talebinde bulunan ile ilk davali (E.G. Russland Holding
GmbH) arasinda var oldugunu; ikinci, ligiincli ve dordiincii davalinin tahkim
anlagmasina taraf olmadigini ve ti¢lincii kisi olarak tahkim anlagmasinin bu kisilere
tesmil edilmedigini; hakem heyetinin tahkim anlagsmasinin konu bakimindan da
kapsamini asan bir karar verdigini tespit etmistir. Karara gore, New York Sozlesmesi
m. V(1)(a) uyarinca, eger tahkim anlasmasi taraflarca se¢ilen hukuka gore veya
taraflarca bir hukuk se¢imi yapilmamissa, hakem kararimin verildigi yer hukukuna
gore gegersiz ise, tanima — tenfiz talebi reddedilebilir; Sulh Anlagmasi m. 11.6°da yer
alan tahkim anlagmas1 sadece bagvurucu ile ilk davali arasinda akdedilmis olup diger
davalilarin yetki itirazina etki taninmamalidir. Buna gore, Sulh Anlagmas1 5 Mart
2007’de bagvurucu ve kendisinin ortak oldugu birkag sirket ile, E Group tarafinda
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EGR’nin iki bagli sirketi ve ilk davali arasinda imzalanmis; fakat ikinci, ligiincii ve
dordiincii davali bu anlagsmaya taraf olmamastir.

Bolge Yiiksek Mahkemesi, Sulh Anlagmast m. 11.6’da yer alan tahkim anlagmasinin
gegerliligi ve kisi bakimindan kapsaminin Alman hukukuna tabi oldugunu da teyit
etmistir. Buna gore, New York Soézlesmesi m. V(1)(a) uyarinca taraflar tahkim
anlagsmasina uygulanacak hukuku belirleyebilirler. Somut olayda taraflar esas
sozlesmeye uygulanacak hukuku se¢mekle, zzimni olarak tahkim anlagmasina
uygulanacak hukuku da se¢mislerdir. Esas s6zlesme, Alman hukuku ile yakin iligkilidir.
Tenfiz talebinde bulunan Alman vatandasidir ve s6zlesme bir Alman sirketi ile E
Group’a bagl Rus sirketi EGR arasinda akdedilmistir. S6zlesme Alman hukukuna
tabi tutulmus ve biitiin taraflarca Almanya’da imzalanmistir. Tahkim yeri olan
Moskova’da cereyan edecek olan tahkimin dili olarak Almanca belirlenmistir. Tahkim
anlasmasi bu ana sdzlesmede yer almistir. Nihai olarak, s6zlesmenin Almanca ve Rusca
versiyonlari arasinda bir ¢eligki oldugunda Almanca metnin Gstiinliigi kabul edilmistir.
Mahkeme’ye gore, iki tarafin menfaatleri makul bir sekilde degerlendirildiginde,
s6zlesme bakimindan Alman bor¢lar hukukunun agirlik tasidig1 goriilmektedir. Bu
degerlendirme ile ters diisecek sekilde Rus hukukuna yapilan atiflar dikkate deger
olmayip, tenfiz talebinde bulunan tarafindan da ileri stiriilmemistir.

Bolge Yiiksek Mahkemesi’nin, kapsayici bir degerlendirme yaptigi; tahkim
yerinin Moskova oldugunu da dikkate aldigi1 ve taraflarin menfaatleri makul bir
sekilde degerlendirildiginde Alman hukukunun zimni olarak se¢ildigi yorumunun
agir bastig1 Federal Mahkeme tarafindan teyit edilmistir. Bu dogrultuda, Bolge
Yiiksek Mahkemesi’nin tahkim anlagmasinin 2, 3 ve 4 no’lu davalilar1 kapsamadigt
yorumu yerinde goriilmiistiir. Ayn1 dogrultuda, hakem kararinda tahkim anlagmasinin
diiriistliik kurali temelinde tigiincii kisilere tesmil edildiginin varsayildigi ve bu nedenle
kararin taninmadig; bununla birlikte, 2, 3 ve 4 no’lu davalilarin grup sirket olduklart
gerekgesiyle de tanimanin Alman hukukuna gére miimkiin olmadig1 ifade edilmistir.
Alman hukukuna gore, tahkim anlagmasinin sézlesme taraflar1 ve halefleri i¢in
baglayici oldugu vurgulanmigtir. Bu kuralin bir istisnasi olarak, kisisel olarak sorumlu
olan sirket ortaklarinin tahkim anlagmasi ile bagliliginin tanindig: belirtilmistir.

Federal Mahkeme’ye gore, maddi hukuk anlaminda miiteselsil sorumluluk, usul
hukuku alaninda tahkim anlagmasinin ii¢iincii kisilere tesmil edilecegi anlamina
gelmez. Tahkim anlagmasinin kisi bakimindan kapsamina iliskin usul hukuku sorunu,
maddi hukuka iliskin duruma gore oncelik tasir ve usul hukuku uyarinca belirlenmesi
gerekir. Bu dogrultuda hakem heyetinin, 2, 3 ve 4 no’lu davalilara iligkin olarak yetkili
olmadigina hitkkmetmesi gerekirdi. Ayrica, tahkim yargilamasinda davaci olan kisinin,
tahkim anlagmasina taraf olmayan kisilere karsi taleplerini devlet mahkemeleri 6niinde
ileri stirmesi imkaninin bulundugu; davacinin farkli yargi mercilerine bagvurmaktan
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kac¢inma menfaati ile tahkim anlagmasina taraf olmayan ii¢iincii kisilerin tabii hakim
ilkesi uyarinca korunmas1 menfaati karsilastirildiginda, ticlincii kisilerin korunmasi
gereginin agir bastig1 sonucuna ulagilmistir.

II. Alman Federal Mahkemesi Kararinda Tahkim Anlasmasina Uygulanacak
Hukukun Zimni Olarak Belirlenmesi

Yukarida goriildiigl iizere, Alman Federal Mahkemesi, New York S6zlesmesi m.
V(1)(a) uyarinca, tahkim anlagmasinin gegerliliginin taraflarca se¢ilen hukuka veya
taraflarca bir hukuk se¢imi yapilmamissa, hakem kararinin verildigi yer hukukuna gore
incelenmesi geregine igaret etmistir. Boylece Federal Mahkeme, tahkim anlagmasina
uygulanacak hukukun oncelikle taraf iradelerine gore belirlenmesi esasini kabul
etmistir. Ancak somut olayda taraflarca tahkim anlagsmasina uygulanmak tizere acik
bir hukuk secimi yapilmadigi tartisma konusu degildir. Mahkeme, taraflarca tahkim
anlagmasina uygulanmak tizere bir hukuk se¢imi yapilmadigini tespit ederek tahkim
yeri hukuku olan Rus hukukunun tahkim anlagmasinin gegerliligine uygulanmasi
esasint 6ne ¢ikarmamig; bunun yerine taraflarca tahkim anlasmasina uygulanacak
hukukun zimnen de secilebilecegini kabul etmistir. Bu dogrultuda, diger etkenler
arasinda ozellikle Sulh Anlagmast m. 11.7’de yer alan ve uygulanacak hukuku
Alman hukuku olarak gdsteren hukuk se¢imi kaydindan hareketle taraflarin tahkim
anlagmasina uygulanacak hukuku da zzimnen sectikleri ve tahkim anlagsmasinin da
Alman hukukuna tabi tutuldugu sonucuna ulagmistir. Mahkeme’nin zimni hukuk
se¢cimi yorumuna katkida bulunan diger unsurlar arasinda tahkim dilinin Almanca
olarak belirlenmesi, tenfiz talebinde bulunanin Alman vatandasi olmasi, sézlesmenin
biitlin taraflarca Almanya’da imzalanmis olmasi, bir Alman sirketinin s6zlesmeye
taraf olmasi ve sdzlesmenin Almanca metnine tstiinliik taninmasindan bahsedilmistir.
Nihayetinde Federal Mahkeme, Bolge Mahkemesi’nin tahkim yerinin Rusya olmasi
gercegini dikkate aldigini da ifade ettikten sonra, iki tarafin menfaatleri makul bir
sekilde degerlendirildiginde Alman hukukunun zimni olarak se¢ildigi yorumuna
gecerlilik tanimistir. Bu unsurlar arasinda, tahkim sartinin yer aldigi Sulh Anlagmasi’na
uygulanmak tizere secilen hukukun Alman hukuku olmasi en ¢ok agirlik tagiyan unsur
olarak dikkat cekmektedir. Federal Mahkeme tarafindan yapilan “taraflarin menfaatleri
makul bir sekilde degerlendirildiginde” yorumunun ise, aslinda zimni hukuk se¢iminin
bir unsuru olmamas1 gerekir. Zira zimni hukuk se¢imi kabul edilecekse bile, bunun,
taraf iradelerinin yorumlanmasi suretiyle belirlenebilecegi; taraflarin menfaatlerine
iligskin bir degerlendirmenin zimni hukuk se¢iminin var olup olmadiginin ortaya
konulmasinda bir islevinin olmamasi gerektigi agiktir.?

3 Bayata Canyas, A., “Roma I Tiiziigii ile Milletleraras: Ozel Hukuk ve Usul Hukuku Hakkinda Kanun Uyarinca Sozlesmeden
Dogan Borg liskilerinde Ortiilii Hukuk Segimi” (2011) 1(1) HUHFD 113; Mario Giuliano and Paul Lagarde, Report on
the Convention on the law applicable to contractual obligations, 1980, OJ C 282/17 para. 3(Giuliano-Lagarde Report);
Ozdemir Kocasakal, H., “Sozlesmelere Uygulanacak Hukukun MOHUK m.24 Cergevesinde Tespiti ve Ugiincii Devletin
Dogrudan Uygulanan Kurallar1” (2010) 30(1-2) MHB 27, 45.
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Tahkim anlagmasina uygulanacak hukukun zimni olarak segcilebilecegi kabul edilmekle
birlikte, zimni hukuk se¢iminin ne sekilde belirlenecegi o derece agik ve net degildir. Son
donemde, asagida ele alinacag lizere, ulusal yargi kararlarinda zzimni hukuk segimine iligkin
olarak farkl yonlerde degerlendirmeler getirilmis olmasi ve dzellikle Ingiliz hukukunda
konuya iliskin olarak yapilmasi 6nerilen bir kanun degisikligi, bu konunun ve hatta zimni
hukuk seciminin kabul edilmesinin tartisilmaya devam edecegini gostermektedir.

I1. Zimni Hukuk Se¢imi, Esas Sozlesmeye Uygulanacak Hukukun veya
Tahkim Yeri Hukukunun Uygulanmasi

A. Genel Olarak

Tahkim anlagmasina uygulanacak hukukun taraflarca segilebilecegi gerek New
York Sozlesmesi* V(1)(a) hiikmiinde gerek Milletlerarasi Ticari Hakemlige Iliskin
Avrupa (Cenevre) Sozlesmesi® m. VI(2) ve IX(1)(a) hiitkiimlerinde kabul edilmistir.
Tiirk hukukunda Milletleraras1 Tahkim Kanunu m. 4(3) uyarinca, tahkim anlagmasi
oncelikle taraflarin tahkim anlasmasina uygulanmak tizere segtikleri hukuka tabidir.6
Isvigre hukukunda Milletleraras1 Ozel Hukuk Hakkinda Federal Kanun (MOHK) m.
178(2) ve ispanyol Tahkim Kanunu m. 9(6) tahkim anlasmasina uygulanacak hukuka
iliskin agik kanunlar ihtilafi kurallari’ igeren ve hukuk se¢imine yer veren ulusal
diizenlemelerin diger 6rneklerindendir.

Milletlerarasi Ticari Tahkime iliskin UNCITRAL Model Kanunun® (Model Kanun)
hakem kararlarinin iptaline iliskin m. 34(2)(a)(i) hiikmiinde ve tenfize iliskin m. 36(1)
(a)(1) hitkmiinde de tahkim anlagmasinin gecerliliginin taraflarca seg¢ilen hukuka;
boyle bir hukuk se¢imi yoksa tahkim yeri hukukuna tabi olarak degerlendirilecegi
Ongorilmustiir.

4 Yabanci Hakem Kararlarmm Taninmasi ve Tenfizine iliskin New York Sozlesmesi metni igin bkz. R.G., T. 21.5.1991, S.
20877.

5 Milletleraras Ticari Hakemlige iliskin Avrupa (Cenevre) Sozlesmesi m. VI(2) ve IX(1)(a) hiikiimlerinde de tahkim
anlagmasinin taraflarca segilen hukuka (hukuk segimi yoksa tahkim yeri hukukuna) tabi oldugu ifadesini bulmustur. S6zlesme
metni i¢in bkz. R.G., T. 21.5.1991, S. 20877.

6 MTK m. 4(3) hiikmii, taraflarca tahkim anlasmasina uygulanmak {izere bir hukuk se¢imi yapilmamussa, Tiirk hukukunun
uygulanmasini 6ngormiistiir. Ikinci basamakta Tiirk hukukunun uygulanmasinin kabul edilmesi, Tiirk hukukunun pek ¢ok
durumda MTK nin uygulandig1 hallerde tahkim yeri hukuku olmasina dayanmaktadir. Bkz. Esen, E., “Yetkili Kilinan Tahkim
Kurumunun Meveut veya Belirli Olmadigi Tahkim Anlasmalarinin Gegerliligi” (2017) UTTDER 94; Sariz Biiyiikalp, A. 1.,
“Uluslararas1 Tahkimde “Tahkim Anlagmasinin Hiikiimsiiz, Tesirsiz veya Icrasinin imkansiz Olmasi” Kavramlari” (2015)
DUHFD, Prof. Dr. Hakan Pekcanitez’e Armagan 2028; Aydin, E., “Yabanci Bir Devletin Tahkim Yeri Olarak Kararlastirildig:
Hallerde Tahkim Anlasmasinin Gegerliligine liskin Tiirk Mahkemelerinin Yapacagi inceleme ve Uygulanacak Hukuk”
(2019) 39(1) Public and Private International Law Bulletin 55.

7 Isvigre hukukunda Milletlerarast Ozel Hukuk Hakkinda Federal Kanun, Kisim 12, m. 178(2) hiikmiine gore, tahkim anlagmast
esas bakimindan, taraflarca segilen hukuka veya uyusmazligin esasina uygulanacak hukuka, 6zellikle esas sozlesmeye
uygulanacak hukuka yahut Isvigre hukukuna uygun ise gecerlidir. Kanunun resmi Ingilizce metin icin bkz. <https://www.
fedlex.admin.ch/eli/cc/1988/1776_1776_1776/en> Erisim Tarihi 10.08.2023. Benzer sekilde ispanyol Tahkim Kanunu m.
9(6) hitkmiine gore, tahkim anlagmasi, taraflarca secilen hukuka; uyusmazligin esasina uygulanacak hukuka veya ispanyol
hukukuna uygun ise gegerlidir. Kanunun resmi ingilizce metni icin bkz. https://www.mjusticia.gob.es/es/AreaTematica/
DocumentacionPublicaciones/Documents/Act_on_arbitration_%28Ley_60_2003__de_arbitraje%29.PDF.

8  UNCITRAL Model Law on International Commercial Arbitration 1985 with amendments as adopted in 2006, Vienna 2008,
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09955 e ebook.pdf.
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Uluslararasi sozlesmeler, ulusal kanun ve yargi kararlar1 dogrultusunda tahkim
anlagmasina uygulanacak hukukun taraflarca se¢ilebilecegi; bu se¢imin agik veya zimni
olarak yapilabilecegi genellikle kabul edilmektedir.” Bununla birlikte, ticar iligkilerin
akis1 i¢inde taraflarin, aralarindaki sozlesme iligkisine (esas s6zlesme) uygulanacak
hukuku belirleyebildikleri; buna karsilik tahkim anlagsmasina uygulanacak hukuku
ayrica ve acik¢a se¢medikleri de bir vakiadir.'” Tahkim anlagmasina uygulanacak
hukukun zimnen se¢ilmesi yorumuna yer acan husus da daha ¢ok esas sézlesmeye
uygulanmak tizere belirlenen hukukun tahkim anlagmasina da uygulanmasinin ortiilii
bir sekilde kabul edilip edilmedigi meselesidir.!" Zira esas sdzlesmeye uygulanmak
iizere secilen hukukun tahkim anlagmasina da uygulanmasi genellikle zimni hukuk
se¢imi kapsaminda goriilmiistiir.'?

Ancak, yukarida Alman Federal Mahkemesi kararinda gorildiigii iizere, zzimni
hukuk se¢imi bakimindan birinci sirada gelmekle birlikte, her durumda tek unsur esas
s6zlesmeye uygulanacak hukukun belirlenmis olmasi degildir."”® Federal Mahkeme,
tahkim dilinin Almanca olmasi, s6zlesmenin Almanya’da akdedilmis olmas1 gibi
unsurlar1 da dikkate almistir. Federal Mahkeme’nin bu kararda ortaya koydugu
yaklasimin degerlendirilebilmesi i¢in Alman hukukunun konuya yaklagimi agagida ele

9  Born, G., International Commercial Arbitration 3" ed. (Kluwer Law International 2020) § 4.04 [A]; Redfern, A./Hunter,
M., Redfern and Hunter on International Arbitration, 6™ ed. (Oxford 2015) para. 3.11; Nazzini, R., “The Law Applicable
to the Arbitration Agreement: Towards Transnational Principles” (2016) 63 (3) ICLQ 683-693; Moses, M.L., “A New
Framework: Choosing the Proper Law of the Arbitration Agreement Based on the Issue to be Decided” Arbitration, Contracts
and International Trade Law, Essays in Honor of Giorgio Bernini (Milano 2021) 544 vd. Tekin, S.E., Milletlerarasi Tahkim
Hukukunda Tahkim Anlasmasinin Esastan Gegerliligine Uygulanacak Hukuk (istanbul 2019) 88 vd.; Ulusu, A. E., “Tahkim
Anlagmasina Uygulanacak Hukukun Tespitinde Zimni Hukuk Se¢imi ve Tahkim Anlagmasinin Bagimsizligi Prensibi”
Tahkim ve Uygulanacak Hukuk (Ed. Ziya Akinci/Berk Demirkol) (Istanbul 2021) 39 vd. Ornek mahkeme kararlari igin
bkz. Sulamerica CIA Nacional de Seguros, S.A. v. Enesa Engenharia, S.A. [2012] EWCA Civ 638 (Sulamerica); BGH, 12
May 2011, IX ZR 133/10, https://juris.bundesgerichtshof.de/cgibin/rechtsprechung/document.py?Gericht=bgh& Art=en&
Datum=2011&Sort=3072&Seite=19&anz=3712&pos=592 Erisim Tarihi 11.08.2023.

10 Born (n9) § 4.04 [A]; Nazzini (n 9) 681-682; Moses (n 9) 534.

11 Sézlesmeye uygulanmak tizere segilen hukukun ayni zamanda tahkim anlagmasina uygulanmak iizere zimnen segilmis
say1lip sayilmayacagi tartismasi bakimindan tahkim anlagmasinin bagimsizlig: ilkesi 6nemli bir degerlendirme &lgiitii
olarak ele alinmaktadir. Bkz. Born (n 9) § 4.02; Redfern/Hunter (n 9) para. 3.11; Chan, D./Teo, J. Y., “Ascertaining the
Proper Law of an Arbitration Agreement: The Artificiality of Inferring Intention When There is None” (2020) 37 (5)
Journal of Int’l Arb. 638-642; Moses (n 9) 539 vd.; Czernich, D., “The Law Applicable to the Arbitration Agreement”
(2015) Austrian Yearbook of International Arbitration 73-74; Ulusu (n 9) 51 vd.; Tekin (n 9) 35 vd. Ancak, tahkim
anlagsmasinin bagimsizlig: ilkesinin, sadece esas sozlesmenin gegersizligi iddialarinin hakemlerce ele alinabilmesi
amaciyla formiile edilmis oldugu; tahkim anlasmasina uygulanacak hukukun belirlenmesine iliskin olarak gelistirilmis
bir ilke olmadig1 ve bu nedenle de tahkim anlasmasinin bagimsizlig1 ilkesine tahkim anlagmasina uygulanacak hukukun
belirlenmesinde esas sozlesmeye uygulanacak hukukun etkili olmamasi sonucunu dogurmak iizere bir islev yiiklenmemesi
gerektigi de ifade edilmektedir. Bagimsizlik ilkesinin bu sekilde dar yorumlanmasi veya genis yorumlanmasi ve tahkim
anlagmasina uygulanacak hukukun esas sozlesmeye uygulanacak hukuktan ayri degerlendirilmesi gerektigi yoniinde
goriisler i¢in bkz. Moses (n 9) 541 vd.

12 Bkz. Born (n 9) § 4.04 [A] [2] [d] [i]. Tahkim yeri hukukunun da somut olaylarin kosullarina gére zimni hukuk
secimi kapsaminda yetkili goriilebildigi; taraflarin tahkim yerini veya belirli bir kurumsal tahkim merkezinin
kurallarini se¢mis olmalarinin yahut diger unsurlarin 6zellikle esas sdzlesmedeki hukuk se¢iminin tahkim anlagmast
bakimindan da gegerli oldugu anlayisini ¢iiriitebilecegi yoniinde bkz. Born (n 9) § 4.04 [A] [2] [d] [i]. Ayrica
bkz. Sulamerica, para. 7 vd. Bu kararda Ingiliz mahkemesi, esas sozlesmeye uygulanacak hukuk olan Brezilya
hukukunun tahkim anlagmas: bakimindan zimni hukuk se¢imi anlamina geldigi yoniinde gii¢lii isaretler oldugunu
tespit etmekle birlikte, somut olayin kosullar: ¢er¢evesinde taraflarin tahkim anlagmasina Brezilya hukukunun
uygulanmasini 6ngérmedikleri sonucuna ulasarak en siki iliskili hukuk olarak tahkim yeri hukuku olan Ingiliz
hukukunu uygulamistir.

13 Bu konuda bkz. Tekin (n 9) 90 vd.
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alimmakta; ardindan diger bazi hukuk diizenlerinde tahkim anlagmasina uygulanacak
hukukun belirlenmesine iliskin egilimler incelenmektedir.'*

B. Alman Hukukunda Tahkim Anlasmasina Uygulanacak Hukukun
Zimnen Belirlenmesi

Oncelikle, Federal Mahkeme’nin, esas s6zlesmeye uygulanacak hukuku pratik
gerekgelerle zimni hukuk se¢imi yoniinde yorumlamasi egiliminin yeni bir egilim
olmadigi belirtilmelidir.'” Daha eski tarihli baz1 kararlarda ise, Alman mahkemelerinin
tahkim yerinin taraflarca belirlenmis olmasini zzimni hukuk secimi kapsaminda
degerlendirdigi goriilmektedir.'®

Alman hukukunda yargi kararlarinin konuya iligskin olarak istikrarli bir egilim
gostermemesi gibi, doktrinde de goriisler birbirinden ayrilmistir. Bir goris, acik hukuk
seciminin bulunmadig1 hallerde zimni hukuk se¢iminin esas s6zlesmeye uygulanmak
tizere belirlenen hukuk temelinde kabul edilebilecegini ileri siirerken,!” diger bir
goriis acik hukuk secimi yoksa tahkim yeri hukukunun uygulanmasi gerektigini
belirtmektedir.'®

Sadece Alman hukukunda degil, Kita Avrupas1 hukuk sistemine mensup diger bazi
hukuk diizenlerinde de konu benzer dogrultularda tartismali olup,'” asagida goriilecegi
iizere, tahkim anlagmasina uygulanacak hukukun belirlenmesinde 6zellikle zimni
hukuk se¢iminin arastirilmasi veya acik hukuk se¢imi yoksa tahkim yeri hukukuna

14 Tahkim anlagmasina uygulanacak hukukun belirlenmesi sorunu, uygulanacak hukukun belirlenmesi gereginin hangi asamada
dogduguna bagli olarak da incelenebilmektedir. Bu dogrultuda konu ele alindiginda, tahkim anlasmasinin gegersizliginin,
hakemler 6niinde veya devlet mahkemeleri 6niinde ileri siiriilmesine gore 6zellik arz eden yonleri ve dzellikle tahkim
anlagmasina uygulanacak hukukun agik¢a veya zimnen se¢ilmis olmadigi hallerde uygulanacak hukukun belirlenmesine
iliskin farkli yaklagimlar hakkinda bkz. Tekin (n 9) 85 vd., 93 vd.

15 Bkz. Plavec, K., “The Law Applicable to the Interpretation of Arbitration Agreements Revisited” (2020) 4 University of
Vienna Law Review” 89. Ayrica bkz. Schrerer, M./Jensen, O., “The Law Governing Arbitration Agreement: A Comparative
Analysis of the United Kingdom Supreme Court’s Decision in Enka v. Chubb” (2021) IPRax 185-186.

16 Plavec (n 15) 89, dn. 25’ten naklen: BGH 12.02.1976, III ZR 42/74, Court of Appeal Hamburg 17.02.1989, 1 U 86/87;
Court of Appeal Hamburg 24.01.2003, 11 Sch 06/01; Bavarian Court of Appeal 16.01.2004, 4 Z Sch 22/03.

17 Bkz. Plavec (n 15) 89. Ayrica bkz. Schrerer/Jensen (n 15) 185-186.
18 Bkz. Plavec (n 15) 89. Ayrica bkz. Schrerer/Jensen (n 15) 185-186.

19 Son donemde Schrerer ve Jensen tarafindan yapilan bir ¢alismada 74 hukuk diizeninde tahkim anlagmasina uygulanacak
hukukun belirlenmesine iligkin egilimler incelenmis ve 6zellikle zimni hukuk se¢imi kapsaminda esas sozlesmeye
uygulanacak hukukun veya tahkim yeri hukukunun esas alinmasina iligkin oranlar ortaya konulmugtur. Buna gére, esas
sozlesmeye uygulanacak hukuk %26 oraninda; tahkim yeri hukuku ise %39 oraninda kabul gérmiistiir. Fransiz hukukunda
esas alinan taraf iradelerinin yorumlanmasi yaklagiminin %10 oraninda; Isvigre hukukuna hikim olan favor validitatis
esasinin %35 oraninda etkili oldugu tespit edilmistir. %20 oraninda ise tam bir egilimin teshis edilemedigi hukuk diizenlerine
isaret edilmistir. Bkz. Schrerer/Jensen (n 15) 177-187. Bu ¢alismada 6zetle, zimni hukuk se¢imine iliskin olarak Avusturya,
Kanada, Singapur mahkemelerinin esas szlesmeye uygulanmak tizere se¢ilen hukuku tahkim anlasmasina da uygulanmak
tizere zimn{ hukuk se¢imi kapsaminda degerlendirdigi; buna karsilik Hong Kong, Rusya, Malezya, Nijerya mahkemelerinin
tahkim yerini bu kapsamda 6ne ¢ikardig tespit edilmistir. Ek olarak tahkim yerini zimni hukuk se¢imi bakimindan 6ne
¢ikaran hukuk diizenlerinden bazilarinda tahkim kanunlarinin veya milletlerarasi 6zel hukuk kanunlarinin taraflarca aksi
kararlagtirilmamigsa, tahkim anlagsmasina uygulanacak hukuk olarak tahkim yeri hukukunu yetkili kildig1 ifade edilmistir.
Isveg hukuku, iskog hukuku, Cin, Polonya ve Tiirk hukuku bu hukuk diizenlerine 6rnek olarak gosterilmistir. Bkz. Schrerer/
Jensen (n 15) 185-186. Tahkim yeri hukukunun agirlikli olarak uygulama alani buldugu y6niinde ayrica bkz. Schrerer, M./
Jensen, O., “Towards a Harmonized Theory of the Law Governing the Arbitration Agreement” (2021) 10 (1) Indian Journal
of Arbitration Law 4.
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gecilmesi yoniinde egilimler hakimdir. Bu egilimlerin temelinde ise ya somut kanunlar
ihtilafi kurallart veya Alman hukukunda oldugu gibi** New York Sozlesmesi m. V(1)
(a) hiikmiinden hareketle yapilan degerlendirmeler yatmaktadir.

C. Avusturya, Fransiz ve isvicre Hukukunun Yaklasim

Avusturya hukukunda Medeni Usul Kanunu’nun 577 ila 618. maddeleri arasinda
tahkim usulii diizenlenmis;?! ancak tahkim anlasmasina uygulanacak hukuka iliskin bir
kanunlar ihtilafi kurali getirilmemistir. Bu diizenleme eksikligi ¢esitli goriislerin ortaya
atilmasina yol agmis olsa da tahkim anlagmasina uygulanacak hukukun taraflarca
secilebilecegi genel olarak kabul edilmektedir.”? Bununla birlikte, esas s6zlesmeye
uygulanmak {izere se¢ilen hukukun tahkim anlagmasina uygulanmak iizere zzimnen
secilmis sayilip sayilmayacagi veya tahkim yeri se¢iminin zimni hukuk se¢imi
anlamina gelip gelmedigi tartismalidir.”® Avusturya Yiiksek Mahkemesi’nin son
donemde verdigi bazi1 kararlarda ise, esas sdzlesmeye yonelik hukuk se¢iminin, tahkim
anlagmasi bakimindan zimni se¢im anlamina geldigi kabul edilmis;** ancak 2019 yilina
ait bir kararda, ayni egilim korunurken, meselenin 6zellikle milletleraras: alanda
tartigmali oldugu ifade edilerek her bir durumun dzellikleri cercevesinde degerlendirme
yapilmasi gerektigi ongoriilmiistiir.® Doktrinde ise, Yiiksek Mahkeme kararlarinda
oldugu gibi esas sozlesmeye uygulanmak iizere secilen hukukun zimni hukuk se¢imi
kapsaminda dikkate alinmasi goriigii® yaninda, esas sdzlesmeye uygulanmak {izere
segilen hukukun tahkim anlagmasi bakimindan dikkate alinmamasi ve tahkim yeri
hukukunun uygulanmasi gerektigi gortisii*’ de ileri siirtilmiistiir. Her durumda agik
veya zimni hukuk se¢imi bulunmadig: takdirde tahkim yeri hukukunun uygulanmasi
kabul edilmektedir.®

Fransiz hukukunda ise, tahkim anlagmasina uygulanacak hukuk meselesi bakimindan
tahkim anlagsmasinin temeldeki iliskiden bagimsizlig1 (autonomy) ilkesi belirleyici bir
rol oynamaktadir.?” Fransiz mahkemelerince 1960’11 yillardan bu yana verilen bazi

20 Plavec (n 15) 88-89.

21 2013 yilinda baz: degisiklikler yapilarak son hali 1 Ocak 2014 itibariyle yiirtirliige giren ve Avusturya Tahkim Kanunu
olarak da adlandirilan Medeni Usul Kanunu’nun 4. Kismi’nin resmi olmayan ingilizce evirisi igin bkz. <https://www.viac.
eu/en/arbitration/content/austrian-arbitration-act-2013> Erigim Tarihi 15.08.2023.

22 Bkz. Plavec (n 15) 87. Ayn1 yonde Avusturya Yiiksek Mahkemesi karar1 i¢in bkz. 23.6.2015, 18 OCg 1/15v, <https://www.
ris.bka.gv.at/Dokument.wxe? Abfrage=Justiz& Dokumentnummer=JJT_20150623_OGH00-02_0180CG00001_15V0000
_000&Suchworte=RS0017285> Erisim Tarihi 15.08.2023.

23 Bkz. Plavec (n 15) 87; Czernich (n 11) 79-81.

24 Plavec (n 15) 87, dn. 11°den naklen: Austrian OGH [Supreme Court] 15.05.2019, 18 OCg 6/18h; OGH 19.12.2018, 3 Ob
153/18y; OGH 30.03.2009, 7 Ob 266/08f; OGH 08.03.1961, 1 Ob 98/61. Tahkim yerinin esas alindigi bir karar i¢in bkz.
OGH 22.09.1994, 2 Ob 566/94. Ayrica bkz. Schrerer/Jensen, (n 19) 6. Kanada ve Singapur mahkemelerinin de benzer yonde
verdigi kararlar hakkinda bkz Schrerer/Jensen (n 15) 185.

25 Plavec (n 15) 87, dn. 12°den naklen: Austrian OGH 19.12.2018, 3 Ob 153/18y.
26 Czernich (n 11) 79 vd.

27 Bkz. Plavec (n 15) 87.

28 Bkz. Plavec (n 15) 87-88.

29 Born (n9) § 4.04 [A][2] [3] [iv].
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kararlarda®® tahkim anlagmasinin, esas sozlesmeden hukuken bagimsiz oldugu anlayist
ile tahkim anlagsmasinin gecerliliginin taraflarin ortak iradesine (“common intention”)
tabi olarak degerlendirilmesi gerektigi; bir ulusal hukuka dayanma gereginin dahi
bulunmadigi goriisti kabul gormiistiir.’' Ancak bu yaklasimin elestiri konusu oldugu;
zira tahkim anlagmas1 gibi bir sdzlesme hiikmiiniin bir hukuka dayanmaksizin
yorumlanmasinin zor oldugu ifade edilmistir.**

Gorildigii tizere, Alman ve Avusturya hukukunda tahkim anlagsmasina uygulanacak
hukuku gdsteren bir kanunlar ihtilafi kurali bulunmamakta olup, ac¢ik hukuk se¢iminin
olmadig1 hallerde genellikle New York Sozlesmesi m. V(1)(a) hitkmiinden hareketle
zimni hukuk sec¢imi ve bu kapsamda esas s6zlesmeye uygulanacak hukukun veya
tahkim yeri hukukunun uygulanmasi veya objektif baglama kurali olarak tahkim
yeri hukukunun uygulanmasi kabul gérmektedir. Fransiz hukukunun yaklagimi daha
farkli bir temelde gelismis; tahkim anlasmasinin bagimsizlig1 mutlak bir etkiye sahip
goriilerek taraf iradelerinin yorumlanmasina agirlik taninmustir.

Isvigre hukukunda ise, yukarida deginildigi {izere, MOHK m. 178(2)’de konuya
iligkin bir kanunlar ihtilafi kurali bulunmaktadir. Tahkim anlasmasinin gegerli olmasi
konusunda azami imkan tanimak iizere; bir diger deyisle favor validitatis ilkesi
dogrultusunda diizenleme getiren MOHK m. 178(2) hiikmiinde tahkim anlagmasinin
taraflarca se¢ilen hukuka, uyusmazligin esasina uygulanan hukuka, 6zellikle esas
s6zlesmeye uygulanacak hukuka veya Isvigre hukukuna gore gegerli olmasi yeterli
goriilmiistiir. Bu suretle, Isvigre’nin tahkim yeri olarak segildigi hallerde tahkim
anlagmasinin gecerli olmamasi ihtimalinin diisiik olmas1 saglanmaktadir.?® Isvicre
MOHK ’da yer alan bu diizenleme tahkim yeri hukukunda kanunlar ihtilafi kuralina yer
verilmesi egiliminin drneklerinden olup, diger hukuk diizenlerinin konuya yaklagimi1
incelendiginde bu diizenleme tarzinin yaygin olmadigi goriilmektedir.

Isvigre hukukunda taraflarin uygulanacak hukuku agik¢a veya zimni olarak
belirleyebilecekleri; tahkim yeri segiminin de zimni hukuk se¢imine isaret edecegi kabul
edilmektedir. Fakat tahkim yeri hukuku olarak Isvigre hukuku zaten m. 178(2) hiikmiinde
yer aldigindan tahkim yeri hukukuna zimni hukuk se¢imi anlamu yiiklenmesinin sadece
teoride hiikiim ifade ettigi belirtilmistir.** Anilan hitkme gore ikinci ihtimal, esasa
uygulanacak hukukun, daha ¢ok da s6zlesmeye uygulanacak hukukun tahkim anlagmasina

30 Bkz. Cour de cassation civ. le, 07.05.1963, Ets Raymond Gosset v. Carapelli, JCP G 1963, 11, 13, §405; Cour de cassation,
25.11.2008, Sté Les Pains du Sud v. Sté Spa Tagliavini, 2008 Rev. arb. 681; Paris Cour d’appel, Société Clark Int’l Fin. v.
Société Sud Matériel Serv., 1988 Rev. arb. 570, 572.

31 Cour de cassation, 20.12.1993, Municipalité de Khoms El Mergeb v. Société Dalico, 1994 Rev. arb. 117; Plavec (n 15) 95;
Moses (n 9) 541; Rubino-Sammartano, M., International Arbitration - Law and Practice 3" ed. (New York 2014) 331;
Redfern/Hunter (n 9) para. 3.33.

32 Bkz. Plavec (n 15) 95-96.

33 Redfern/Hunter, (n 9) para. 3.36; Plavec (n 15) 89; Karrer, P., “The Law Applicable to the Arbitration Agreement” (2014)
26 Singapore Academy of Law Journal 852.

34 Girsberger, D./Voser, N., International Arbitration: Comparative and Swiss Perspectives 3" ed. (Ziirih 2016) 87.
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uygulanmasidir. Taraflarca esas s6zlesmeye uygulanacak hukukun se¢ilmedigi hallerde
objektif baglama kurali uyarinca sozlesmeye uygulanacak hukuk belirlenir ve tahkim
anlagmasi bakimindan da uygulanir.’® Bu uygulama Isvigre hukukunu, zimni hukuk
secimi kapsaminda, esas sdzlesmeye uygulanacak hukukun taraflarca se¢ildigi hallerde
tahkim anlagmasinin bu hukuka tabi tutulmasina cevaz veren New York S6zlesmesi’nden
ve ayn1 esas1 kabul eden ulusal hukuk diizenlerinden ayirmaktadir.’** MOHK m. 178(2)
uyarinca iigiincii ihtimal ise, Isvigre hukukunun uygulanmasidir. Eger tahkim anlasmas,
yukarida anilan iki hukuka gore gegersiz ise, son olarak Isvigre maddi hukukuna gére
gecerli olmasi ihtimali dikkate alinmaktadir.’” Her ne kadar ilgili hitkkiimde bir hiyerarsi**
ongoriilmemisse de Isvigre maddi hukukuna basvurulmasi son basamak olmalidir.?

Goriildiigii iizere, Isvicre hukukunda kabul edilen diizenleme tarzi, New York
So6zlesmesi uyarinca hukuk se¢imi yoksa tahkim yeri hukukunun uygulanmasi
anlayisindan ve ayni dogrultuda Alman ve Avusturya hukukunda kabul goéren
yaklasimdan ayrilmistir. Bu yoniiyle, MOHK m. 178(2) uyarinca tahkim anlasmasinin
objektif baglama kuralindan hareketle belirlenen esas sozlesmeye uygulanacak
hukuka gore gegerli oldugu bir ihtimal dikkate alinmalidir. Bu ihtimal ¢ercevesinde
hakem kararinin {i¢ilincii bir iilkede tenfizi talep edilirse, tenfiz mahkemesi New
York Sozlesmesi m. V(1)(a) uyarinca tahkim anlagmasina uygulanacak hukuka gore
(taraflarca segilen hukuk veya tahkim yeri hukuku) gecerli bir tahkim anlagmasinin
bulunmadigimi tespit edebilir ve tenfiz talebini reddedebilir. Bdylece Isvigre hukukunun
yaklasiminin 6zellikle tenfiz bakimindan sorunlu oldugu belirtilmektedir.*

Yukarida ele alinan ulusal hukuk diizenlerinin tahkim anlagmasina uygulanacak
hukukun tespiti konusundaki egilimleri genel olarak birbirlerinden farkli olmalari
ile karakterize olmaktadir. Asagida goriilecegi iizere, son dénemde dzellikle Ingiliz
ve Fransiz hukukunda yargi kararlar ile, tahkim anlagsmasina uygulanacak hukukun
belirlenmesindeki farkliliklar keskinlesmis; Ingiltere’de 2023 yilinda hazirlanan kanun
degisikligi onerisi ile, net bir tutum belirleme ihtiyaci daha goriiniir olmustur.

D. ABD ve ingiliz Hukukunun Yaklagimi

Yargi kararlarmna ve Ingiliz Tahkim Kanunu’nun degistirilmesi dnerisine deginmeden
once Amerika Birlesik Devletleri (ABD) ve Ingiliz hukukunun yaklasimi incelenerek
Anglo-Amerikan sistemi ile Kita Avrupasi hukuk sistemine mensup hukuk diizenleri
arasinda sistemsel bir farklilik olup olmadig1 ele alinmaktadir.

35 Karrer (n 33) 856. Taraflarca esas s6zlesmeye uygulanacak hukukun belirlenmemis oldugu hallerde de tahkim anlagmasinin
esas sozlesmeye uygulanacak hukuka tabi tutuldugu kararlar hakkinda bkz. Born (n 9) § 4.04 [A] [2] [e].

36 Plavec (n 15) 91.

37 Karrer (n 33) 852-853.

38 Girsberger/Voser (n 34) 84 vd.
39 Plavec (n 15) 91-92.

40 Plavec (n 15) 92.
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ABD hukukunda Milletlerarasi Ticari Tahkim ve Yatirim Tahkimi Hukukuna iliskin
Restatement ITI*! ile, tahkim anlagsmasina uygulanacak hukukun, taraflarca se¢ilmedigi
hallerde esas sdzlesmeye uygulanmak iizere secilen hukuk oldugu; bu da yoksa tahkim
yeri hukuku oldugu kabul edilmistir. Bu diizenleme tarzi, basamakli olarak taraf
iradelerine oncelik tanimakta; taraflarca hukuk se¢cimi yapilmamissa, sirastyla esas
s6zlesmeye uygulanacak hukuku ve tahkim yeri hukukunu yetkili kilmaktadir.**

Esas sozlesmeye uygulanmak iizere se¢ilen hukukun tahkim anlagmasi bakimindan
da uygulanmasi ve bunun tahkim anlagmasina da uygulanmak {izere bir se¢im
yapildig1 yoniinde yorumlanmasi egilimi Ingiliz hukukunda da geleneksel olarak
kabul gérmiistiir.*® Ingiliz hukukunda yargi kararlari ile, taraflarca esas sozlesmeye
uygulanmak iizere segilen hukukun, tahkim anlagmasina da uygulanmasi, her durumda
zimni hukuk segimi adlandirmasi yapilmasa da kabul gérmiis ve yakin zamanda Ingiliz
Yiiksek Mahkemesi’nin Enka v. Chubb* kararinda esas sdzlesmeye uygulanacak
hukukun tahkim anlagmasina da uygulanmasi gerektigi; esas sozlesmeye uygulanacak
hukuk se¢ilmemisse, bu takdirde “en siki iligkili hukuk’ olarak tahkim yeri hukukunun
uygulanmasi gerektigi vurgulanmistir.*® Dolayisiyla, esas sozlesmeye uygulanacak
hukukun tahkim anlagmasina uygulanmak {izere de se¢ilmis oldugu varsayimi Anglo-
Amerikan hukukunda agirlik tasimaktadir denilebilir. Bu sistemde, eger tahkim
anlagmasina veya esas sozlesmeye uygulanmak tizere bir hukuk se¢imi yapilmamissa,
en siku iligkili hukuk sifatyla tahkim yeri hukukuna bagvurulmaktadir. A¢ik veya zimni
hukuk se¢imi yoksa uygulanacak hukukun tespitinde sdzlesmenin en siki ve en gercek
iliski (closest and most real connection) iginde bulundugu hukukun belirlenmesi geregi
yol gosterici oldugundan, tahkim anlagmasina uygulanacak hukuk taraflarca ayrica
se¢ilmemisse, mahkemelerce esas sdzlesmeye uygulanacak hukukun veya tahkim
yeri hukukunun somut olayin 6zelliklerine gére zzimni hukuk secimi veya en siki ve
en gergek iligkili hukuk sifatiyla uygulanabildigi goriilmektedir.* Dolayisiyla Anlgo-
Amerikan sisteminde esas sdzlesmeye uygulanacak hukuk ve tahkim yeri hukuku
somut olayin kosullarina gére hem zimni hukuk se¢imi hem de en siki ve en gercek
iliskili hukuk sifatiyla tahkim anlagmasina uygulanacak hukuk olarak belirlenebilirken;

41 Restatement (Third) U.S. Law of International Commercial and Investor State Arbitration, approved May 2019. Her ne kadar
Restatement I1I diizenlemesinin baglayici olmadigi; tenfiz hakimine yol gésterici nitelikte oldugu ve raportérler tarafindan
konuya iliskin kars1 goriislerin de bulundugu ifade edilmis olsa da tahkim anlagsmasinin gegerliligine uygulanacak hukukun
da kiyasen ayni sekilde belirlenmesi gerektigi ongoriilmiistiir. Restatement, para. 4.10 at 591; ayrica bkz. Moses (n 9) 554.

42 Born (n9) § 4.04 [A] [2] [j] [v] (9). ABD hukukunda Federal Tahkim Kanunu kapsaminda yapilan degerlendirmeler igin
bkz. Born (n 9) § 4.04 [A] [2] [j] [v]. Redfern/Hunter (n 9) para. 3.28 vd. Ayrica Restatement diizenlemesini New York
Sozlesmesi m. V(1)(a) ile uyumlu olmadigi igin elestiren goriis i¢in bkz. Born (n 9) § 4.04 [A] [2] [j]1 [V] (9).

43 Chan/Teo (n 11) 636 vd; Plavec (n 15) 93-95; Born (n 9) § 4.04 [A] [2] [d] [i]. Ingiliz hukukunda, borglar hukuku sézlesmeleri
i¢in uygulanan common law kanunlar ihtilafi kurallarinin tahkim anlagmasi bakimindan da gegerli oldugu kabul edilmis
ve taraflarca agik veya zimni hukuk segimi yapilmamissa, en siki ve en gergek iliskili hukukun belirlenmesi gerektigi
ongoriilmistiir. Bkz. Chan/Teo (n 11) 636 vd.

44 Enka Insaat ve Sanayi AS v. OOO Insurance Company Chubb [2020] UKSC 38.
45  Enka v. Chubb, para. 43-58, 120-146. Ayrica bkz. Redfern/Hunter (n 9) para. 3.16 vd.; Schrerer/Jensen (n 15) 186-187.

46 Bu yonde Ingiliz ve Singapur mahkeme kararlari hakkinda bkz. Nazzini (n 9) 683-693. Ayrica bkz. Moses (n 9) 543; Tekin
(n9) 184-188.
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Kita Avrupasi hukuk sisteminde s6zlesmeye uygulanacak hukukun daha ¢ok zimni
hukuk secimi kapsaminda degerlendirilebildigi; tahkim yeri hukukunun ise hem zimni
hukuk se¢imi dogrultusunda hem de objektif baglama kuralinin gésterdigi hukuk olarak
uygulanabildigi goriilmektedir.*’

Sonug olarak her iki hukuk sisteminde tahkim anlagsmasina uygulanacak hukukun
tespitine iliskin temel sorun, pek ¢ok durumda taraflarca tahkim anlagsmasina
uygulanmak {iizere bir hukuk se¢imi yapilmadigina gore, uygulanacak hukukun,
eger secilmisse esas sozlesmeye uygulanacak hukuk mu, yoksa tahkim yeri hukuku
mu oldugu noktasinda toplanmaktadir. Bu soruna iliskin uygulamada ve doktrinde
cesitli gortsler ileri siirlilmiis;* yukarida goriildiigii tizere, dncelikle (zimni hukuk
se¢imi veya en siki iligkili hukuk olarak) esas sdzlesmeye uygulanacak hukukun 6ne
¢itkmasi gerektigi; tahkim yerinin de taraflarca secildigi ve bu nedenle taraflarca ortiilii
olarak secilen veya en siki iligkili hukuk olarak uygulanmas: gerektigi; veya tahkim
anlagmasina uygulanmak {izere acik bir hukuk se¢imi yapilmamissa dogrudan tahkim
yeri hukukuna basvurulmasi gerektigi ifade edilmistir.*

Yine yukarida deginildigi iizere, Ingiliz Yiiksek Mahkemesi Enka v. Chubb
kararinda esas sozlesmeye uygulanacak hukukun se¢ilmis olmasinin zimni hukuk
secimi®® yoniinde dikkate alinmasini kabul etmistir. Ancak daha sonra Ingiliz Yiiksek
Mahkemesi’nin dniine tenfiz talebi ile gelen bir hakem karari, iptal talebi ile Fransiz
Yiiksek Mahkemesi tarafindan incelenmis ve ayni konuda iki yiiksek mahkeme
tarafindan farkli sonuca ulasilmistir.’' ingiliz Yiiksek Mahkemesi tahkim anlagmasin
esas sOzlesmeye uygulanan hukuka tabi tutmus; buna karsilik Fransiz Yiiksek
Mahkemesi tahkim yeri hukukunu uygulamistir. Bu gelismeler iizerine, Ingiliz Hukuk

47 Ancak bu tespitin mutlak bir gergekligi ifade etmedigi de belirtilmelidir. Gergekten Grnegin, isvigre hukukunda Milletlerarast
Ozel Hukuk Hakkinda Federal Kanun, Kisim 12, m. 178(2) hiikmiinde ve ispanyol Tahkim Kanunu m. 9(6) hiikmiinde
fakiiltatif olarak taraflarca segilen hukukun veya sézlesmeye uygulanan hukukun veya tahkim yeri hukuku olarak ispanyol
hukukunun yetkili kilinmis olmasi, Kita Avrupast hukuk sisteminde tahkim anlagsmasina uygulanacak hukukun tespiti
yontemine iliskin genelleme yapma imkanini sinirlandirmaktadir. Zira, Isvigre ve Ispanyol hukukunda fakiiltatif olarak, bir
diger deyisle, hukuk se¢imi bulunsa bile favor validitatis ilkesi geregi sayilan hukuklardan birine gore tahkim anlagmasinin
gegerli olmast yeterli goriilmiistiir. Dolayisiyla, taraflarca segilen hukuka gére gegerli olmasa da esas sozlesmeye uygulanan
hukuka veya tahkim yeri hukuku olarak Isvigre veya ispanyol hukukuna gére tahkim anlasmasi gegerli ise bu yeterlidir.
Esasinda ulusal tahkim kanunlarinda konuya iliskin ayr1 bir kanunlar ihtilafi kuralina yer verilmesi pek yaygin degildir.
Diger bazi hukuk diizenlerinde tahkim anlagmasina uygulanacak hukukun tespiti konusu incelendiginde, 6zellikle ayr1 bir
kanunlar ihtilafi kurali kabul edilmeyen hukuk diizenlerinde agirlikli olarak New York Sozlesmesi m. V(1)(a) hilkmiinden
hareketle hukuk se¢imi; yoksa tahkim yeri hukukunun esas alindig1 goriilmektedir. Kita Avrupasi hukuk sistemine mensup
diger bazi hukuk diizenlerine iliskin agiklama i¢in bkz. Plavec (n 15) 85 vd.

48  Ayr bir kanunlar ihtilafi kurali bulunmayan hukuk diizenleri bakimindan, 6zellikle New York Soézlesmesi m. V (1)(a)
uyarinca, taraflarca agikga bir hukuk se¢imi yapilmayan hallerde tahkim anlasmasina uygulanacak hukukun tespitine iligkin
yaklasimlar agirlikli olarak esas sozlesmeye uygulanacak hukukun veya tahkim yeri hukukunun, zimni hukuk se¢imi
veya en siki iligkili hukuk sifatiyla uygulanmasi gergevesinde ortaya ¢ikmustir. Cesitli hukuk diizenlerinde 6zellikle yargt
kararlarinda ifadesini bulan bu yaklagimlara iliskin agiklamalar igin Born (n 9) § 4.04 [A].

49 Born (n9) § 4.04 [A] [4]; Moses (n 9) 544 vd.; Nazzini (n 9) 686 vd.

50 Ingiliz Istinaf Mahkemesi’nin Enka v. Chubb kararini, esas sozlesmeye uygulanacak hukuk taraflarca segilmisse bunun
tahkim anlagmasi bakimidan zimni degil, agik hukuk se¢imi anlamina geldigi yoniinde yorumlayan yaklagim i¢in Bkz.
Born (n9) § 4.04 [A] [2] [j] [ii]; Moses (n 9) 547 dn. 66’dan naklen: Glick, I./Venkatesan, N., Choosing the Law Governing
the Arbitration Agreement, Jurisdiction, Admissibility and Choice of Law in International Arbitration, eds. Neil Kaplan/
Michael J. Moser, Kluwer Law International 2018, Ch. 9, s. 143.

51 Bkz. asa. dn. 52 ve dn. 58.
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Komisyonu konuyu baska bir perspektiften ele alarak taraflarca tahkim anlagmasina
uygulanacak hukuk “agik¢a” se¢ilmemisse, zimni hukuk se¢imi veya en siki iligkili
hukuk arastirmasina mahal verilmeden tahkim yeri hukukunun uygulanmasini ve
Ingiliz Tahkim Kanunu 1996’ya bu yénde bir hiikiim eklenmesini 6nermistir.

E. Ingiliz Yiiksek Mahkemesi’nin ve Fransiz Yiiksek Mahkemesi’nin Aym
Hakem Kararina iliskin Paralel Davalarda Ortaya Cikan Farkh Yaklasimlar

Kabab-Ji S.A.L. v. Kout Food Group karan* ile ingiliz Yiiksek Mahkemesi (Supreme
Court) tahkim anlagmasinin tigiincii kisiye tesmil edildigi tahkim yargilamasi sonunda
verilen hakem kararmin tigiincii kisiye karsi tenfizini reddetmistir. Tenfiz talebine
konu olan hakem karariin verildigi tahkim yargilamasinda ticiincii kisi durumunda
olan Kout Food Group (“KFG”), tahkim yargilamasinda tahkim anlagmasina ve bu
tahkim anlagmasini i¢eren esas sozlesmeye taraf olmadigini ileri slirmiis; ayni sekilde
hakem kararinin dayanag1 olan tahkim anlasmasina taraf olmadigin ileri siirerek Ingiliz
mahkemesi oniinde tenfize itiraz etmistir. Paralel olarak, Paris Istinaf Mahkemesi’nde
KFG tarafindan hakem kararinin iptali davasi agilmistir. Hakem kararinin dayanagi olan
tahkim anlagmasinin iliskin oldugu esas sozlesmede sdzlesmeye uygulanacak hukukun
Ingiliz hukuku oldugu kararlastirilmis; tahkim yeri de Paris olarak belirlenmistir.”

Ingiliz Yiiksek Mahkemesi ile Fransiz Yiiksek Mahkemesi, asagida goriilecegi
tizere, ayni tahkim anlagmasina uygulanacak hukuku belirlerken birbirinden ayrilmis ve
birine gore Ingiliz hukuku uyarinca tahkim anlagsmasinin gegersiz say1lmasi sonucunda
tenfiz talebi reddedilirken, digerine gore Fransiz hukuku uyarinca gecerli sayilmasi
sonucunda (diger iptal gerekgeleri yaninda) iptal talebi reddedilmis ve hakem karar1
gecerliligini korumustur.

Ingiliz Yiiksek Mahkemesi, 27 Ekim 2021 tarihli kararinda, KFG’nin tahkim
anlagmasi ile bagli olup olmadigini belirlemek bakimindan temel sorunun, tahkim
anlagmasina uygulanacak hukukun ingiliz hukuku mu yoksa tahkim yeri hukuku
olan Fransiz hukuku mu olduguna isaret etmis ve nihai olarak, Enka v. Chubb
karar1 dogrultusunda, esas s6zlesmeye uygulanmak {izere se¢ilen hukukun, tahkim
anlagsmasina uygulanmak iizere zimnen sec¢ildigi yorumuna agirlik tanimistir.
Gergekten, Ingiliz Yiiksek Mahkemesi’nin karariin énem tasiyan yonii, tahkim
anlagmasinin tabi oldugu hukuku belirleme konusundaki yaklasimidir. Her ne kadar
Enka v. Chubb kararinda konu ele alinmis ise de Kabab-Ji v. KF'G kararmin 6zellikleri
farklidir. Enka v. Chubb kararinda tahkim anlasmasina uygulanacak hukuk Ingiliz
common law kurallarina gore arastirilmis iken, Kabab-Ji v. KFG kararinda New

52 Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48 (Kabab-Ji v. KFG).

53 Tahkim yargilamasinda hakem heyeti oybirligi ile tahkim anlagmasinin tahkim yeri hukuku olan Fransiz hukukuna tabi
oldugunu ve esas sézlesmeye de sozlesmede yer alan hukuk segimi kayd: uyarinca ingiliz hukukunun uygulanacagini tespit
etmistir. Ancak KFG’nin Fransiz hukuku uyarinca tahkim anlasmasina taraf olduguna oy ¢oklugu ile karar verilmistir. Bkz.
Kabab-Ji v. KFG, para. 6.
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York Sozlesmesi uyarinca belirlenmeye ¢alisiimistir. Bu hareket noktasi farkliligina
ragmen her iki kararda Yiiksek Mahkeme’nin vardigi sonug ayni olmus; bu kapsamda
New York Sozlesmesi m. V(1)(a) hiikkmiinde yer alan “...zikri gecen anlagmanin
taraflarca tabi kilindigr kanuna ve eger bu babta sarahat mevcut degilse...” (“failing
any indication thereon ) ibaresinin, tahkim anlagsmasinin agik ve spesifik olarak bir
hukuka tabi tutulmasini1 gerektirmedigi tespit edilmistir. Buna gore, herhangi bir sekilde
taraflarin anlasmis olmasi yeterli bir sarahat (indication) saglamaktadir.>* Dolayisiyla,
esas sozlesmede yer alan genel bir hukuk se¢imi kaydi taraflarin tahkim anlagmasin
da bu hukuka tabi kildiklarin1 gésterir.*

Ingiliz Yiiksek Mahkemesi, bu sonucu Enka v. Chubb kararma atifla teyit etmis ve
sorunun, hakem karariin verilmesinden dnce veya sonra ortaya ¢ikmasina bagli olarak
tahkim anlagmasinin tabi olacagi hukukun farkli olmasina izin vermenin mantik disi
olacagini belirtmistir.’® Yiiksek Mahkeme ayn1 dogrultuda Enka v. Chubb kararinda
ifade ettigi ilkelere atif yaparak, esas sozlesmeye uygulanmak {izere bir hukuk se¢imi
yapilmigsa, bunun esas sdzlesmede yer alan tahkim anlasmasina da uygulanmasi
gerektigini ve tahkim yeri se¢iminin tahkim anlasmasina uygulanacak hukukun
se¢imi bakimindan yeterli olmadigini 6ngérmiistiir.’” Bu ¢ergevede, esas s6zlesmeye
uygulanacak hukuk olan Ingiliz hukukunun tahkim anlagmasina da uygulanmasi
gerektigi ve KFG’nin Ingiliz hukukuna gére tahkim anlasmasina (ve esas sézlesmeye)
taraf olarak goriilemeyecegi sonucuna ulasilmistir.

Yukarida belirtildigi tizere, KFG tahkim yeri olan Paris’te hakem kararinin iptali
davas1 agmus; Paris Istinaf Mahkemesi, KFG’nin tahkim anlagmasina uygulanacak
hukuk olan tahkim yeri hukukuna, yani Fransiz hukukuna gore tahkim anlagmasi
ile bagli oldugu gerekgesiyle hakem kararinin iptali talebini reddetmis ve bu karar
Fransiz Yiiksek Mahkemesi (Cour de Cassation) tarafindan 28 Eyliil 2022 tarihli
karar ile onanmistir.®® Karara gore, Ingiliz mahkemeleri tarafindan esas alinan
yaklasimin aksine, Ingiliz hukukunun esas s6zlesmeye uygulanacak hukuk olarak
secilmis olmasi, sozlesmelerde agikga belirlenen tahkim yerinin maddi hukukuna aykirt
olarak tahkim anlagmasinin gegerliliginin Ingiliz hukukuna tabi tutulmasima iliskin
taraflarin ortak iradelerini tesis etmek bakimindan yeterli degildir. Fransiz Yiiksek
Mahkemesi, sadece tahkim anlagsmasinin bagimsizligi ilkesini vurgulamamis; ayni
zamanda tahkim anlagmasina uygulanacak hukukla ilgili taraflarin agik iradelerinin
Onemini ortaya koymustur. Karara gore, KFG, taraflarin ortak iradesinin, tahkim
anlagmasinin gegerliligini ve ligiincii kisilere tesmilini, esas sozlesmeye uygulanacak

54 Kabab-Jiv. KFG, para. 33.
55 Kabab-Jiv. KFG, para. 33.
56 Kabab-Jiv. KFG, para. 35.
57  Kabab-Jiv. KFG, para. 28.

58 Cour de cassation, 28 September 2022, Pourvoi no. 20-20.260, <https://www.courdecassation.fr/de-cision/6333e9bde500
4d05dab7c04c> Erisim Tarihi 15.01.2024.

535



Public and Private International Law Bulletin

hukuk olan Ingiliz hukukuna tabi tutma yoniinde oldugunu ispat edememistir. Bu
tespit, dogal olarak taraflarca tahkim anlagsmasina uygulanacak hukukun belirlenmedigi
hallerde Fransiz hukukuna gore tahkim anlagmasi ile en siki iligkiye sahip olan tahkim
yerinin taraflarca belirlenmis olmasinin 6nemini géstermekte ve zimnen tahkim yeri
hukukunun secildigi anlamina gelmektedir.

Hem Ingiliz Yiiksek Mahkemesi’nin hem de Fransiz Yiiksek Mahkemesi’nin
kararinda tahkim anlagsmasina uygulanacak hukukun tespitine iliskin olarak bu iki
hukuk diizeninin konuya yaklagimini yansitan degerlendirmeler yapilmis ve sonug
olarak Fransiz hukukuna gore KFG’nin taraf oldugu kabul edilen tahkim anlagmasina
dayanan hakem kararinin gegerli olduguna hiikmedilirken, ingiliz hukukuna gére
tahkim anlasmas1 KFG’ye kars1 gegerli goriilmediginden tenfiz talebi reddedilmistir.>

Her iki yiiksek mahkeme tarafindan bagimsizlik prensibi ve favor validitatis gibi
temel ilkeler dikkate alinarak tahkim anlasmasina uygulanacak hukuk tespit edilmis;*
ancak gorildiigii tizere bir hukuk diizeninin gegerli gordiigii, fakat digerinin gegersiz
addettigi bir hukuki islem ortaya ¢ikmistir. Daha 6dnemlisi, sonug olarak, Fransiz
hukukuna gore gecerli kabul edilen hakem kararmin, ingiltere’de tenfiz edilmesi
imkani kalmamuisgtir.®!

Enka v. Chubb ve Kabab-Ji v. KFG kararlarmin Ingiliz hukuku bakimindan bir
doniim noktasi oldugu anlasilmaktadir. Zira Ingiliz Hukuk Komisyonu,” bu kararlar
sonrasinda, tahkim anlagsmasina uygulanacak hukukun belirlenmesine iliskin
tartismalar1 dikkate alarak Ingiliz Tahkim Kanununda degisiklik yapilmasini énermis
ve Ozellikle esas sozlesmede yer alan hukuk se¢imi kaydinin tahkim anlagmasini da
kapsadig1 yoniindeki yaklasimlari ister zzimni hukuk se¢imi ister agik hukuk se¢imi

59  S6z konusu hakem karari hakkinda Ingiliz Istinaf Mahkemesi’nin ve Paris Istinaf Mahkemesi’nin verdigi kararlar ile ilgili
degerlendirme igin bkz. Hay, S., “The Breakdown of the International Commercial Arbitration System: The Kabab-Ji Case”
(2023) 14 Arbitration Law Review 1 vd.

60 Kabab-Ji v. KFG, para. 49-52; Cour de cassation, 28 Septembre 2022, Pourvoi no. 20-20.260, para. 7.

61 Ingiliz mahkemeleri ile Fransiz mahkemeleri arasinda benzer bir ¢atisma daha once de ortaya ¢ikmugtir. Dallah karari
olarak bilinen hakem kararinin tenfizi talebi ingiliz Yiiksek Mahkemesi tarafindan tahkim anlasmasinin Pakistan hiikiimeti
bakimindan gegerli olmadig1 gerekgesiyle reddedilmis; buna karsilik Paris Istinaf Mahkemesi tahkim anlagmasina Pakistan
hiikimetinin taraf oldugu gerekgesiyle hakem kararinin iptali talebini reddetmistir. Her iki iilke mahkemeleri tahkim
anlagmasina uygulanacak hukukun tahkim yeri hukuku olan Fransiz hukuku oldugunu kabul etmis; bu anlamda bir ayrilik
yasanmamistir. Ancak Ingiliz Yiiksek Mahkemesi Fransiz hukuku uyarinca Pakistan hiikimetinin tahkim anlagmasina
taraf olmas1 konusunda taraflarin ortak bir iradesinin bulunmadigini tespit etmis; Paris istinaf Mahkemesi ise, yine Fransiz
hukukuna gore yaptigi degerlendirme sonucunda hakemler 6niindeki meselenin hukuki ve olgusal tiim yonlerini inceleyerek
Pakistan hiikkiimetinin esas sdzlesmeye taraf olmus gibi davrandig: ve ekonomik isleyis i¢inde sdzlesmenin Pakistanl
tarafi gibi hareket ettigi gerek¢esiyle hakem kararii yerinde gérmiis ve iptali talebini reddetmistir. Sonug olarak Dallah
karari, tahkim anlagmasina uygulanacak hukukun tespiti bakimindan bir tartigma yaratmamigsa da tahkim yeri hukukunun
uygulanmast bakimindan yaratmis ve Ingiliz ve Fransiz mahkemeleri Fransiz hukukunu uyguladiklar1 iddiasinda olmalarma
karsin farkli sonuglara ulagmislardir. Bu anlamda Fransiz hukuku uyarinca Fransiz mahkemesince tahkim anlasmasi gecerli
addedilirken, yine Fransiz hukuku uyarinca Ingiliz mahkemesince aym tahkim anlagmasi gegersiz goriilmiistiir. Bkz. Dallah
Real Estate and Tourism Holding Company v. The Ministry of Religious Affairs, Government of Pakistan [2010] UKSC 46;
Cour d’appel de Paris, 17 février 2011, Gouvernement du Pakistan — Ministére des Affaires religieuses c. Société Dallah
Real Estate and Tourism Holding Company, n°® R/G 09/28533. Ayrica bkz. Redfern/Hunter (n 9) para. 3.35.

62 Hukuk Komisyonu (Law Commission), Ingiliz hukuku uyarinca kanunla kurulmus bagimsiz bir kurum niteligi tasimakta
olup, ingiliz ve Galler hukukunu incelemekle ve biitiinciil olarak hukuk diizenine iliskin 6neriler gelistirmekle gorevlidir.
Hukuk Komisyonu hakkinda bkz. <https://lawcom.gov.uk/about/> Erigsim Tarihi 15.01.2024.
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olarak degerlendirilsin, reddetmistir. Asagida Ingiliz Hukuk Komisyonu’nun yasa
koyucuya yonelik hazirladigi raporlar dogrultusunda getirdigi 6neri ele alinmaktadir.

F. ingiliz Tahkim Kanunu 1996’ya iliskin Degisiklik Onerisi

Ingiliz Hukuk Komisyonu Tahkim Kanunu 1996’nin degistirilmesine iligkin detayli
bir rapor® (Hukuk Komisyonu Raporu) ve bu gergevede bir kanun degisikligi taslagi®
hazirlamis ve bu taslak 21 Kasim 2023 tarihinde Parlamento’ya sunulmustur. Bu kanun
degisikligi taslaginda diger baz1 degisiklik onerileri yaninda tahkim anlagmasina
uygulanacak hukuka iligkin yeni bir hiikiim getirilmesi 6ngoriilmektedir. Halihazirda
Tahkim Kanunu 1996 m.6’da tahkim anlagmasi tanimlanmakta olup, kanun degisikligi
oOnerisi, 6. maddeden sonra gelmek {izere, m. 6A ile tahkim anlasmasina uygulanacak
hukuku gosteren bir hitkkiim getirmektedir. Buna gore, taraflarca aksi agikca
kararlagtirilmamigsa tahkim anlagsmasi tahkim yeri hukukuna tabidir. Boylece, hiikiim
kanunlastig1 takdirde, Ingiliz yarg: kararlarinda agirlikli olarak kabul géren zimni hukuk
secimi veya en siki iligkili hukuk kapsaminda esas sdzlesmeye uygulanacak hukukun
veya tahkim yeri hukukunun uygulanmasi yaklagimi terk edilmekte ve zimni hukuk
secimi arastirilmaksizin agik hukuk se¢iminin bulunmadigi hallerde dogrudan dogruya
tahkim yeri hukukunun uygulanmasi dngoriilmektedir. Bu yaklagimin gelistirilmesinde,
kanun degisikligine iliskin Hukuk Komisyonu Raporu’ndan anlasildig1 {izere, son
donemde verilen yarg: kararlari, 6zellikle Enka v. Chubb karan etkili olmus® ve
milletlerarasi tahkim sonunda verilen hakem kararlar1 s6z konusu oldugunda tahkim
yeri Ingiltere (veya Galler) olmasina karsin tahkim anlasmasinin (6rn. esas sdzlesmeye
uygulanan hukuka) Ingiliz hukuku disinda bir hukuka tabi tutulmas1 bir sorun olarak
degerlendirilmistir.® Buna gére, Ingiliz hukuku tahkime olumlu yaklasmakta olup
tahkim anlagmasina yabanci bir hukukun uygulanmasi 6zellikle tahkim anlasmasinin
gecersiz addedilmesi riskini icermektedir.

63 Review of the Arbitration Act 1996: Final Report and Bill (Hukuk Komisyonu Raporu ve Taslak) i¢in bkz. https://s3euwest2.
amazonaws.com/cloudplatforme218f50a4812967bal215eaecede923 f/uploads/sites/30/2023/09/ Arbitration-final-report-
with-cover.pdf.

64 Lordlar Kamarasi’na sunulan Tahkim Kanunu Degisiklik Taslagi (Arbitration Bill HL) metni i¢in bkz. <https://bills.
parliament.uk/publications/53038/documents/4018> Erisim Tarihi 16.01.2024.

65  Enka v. Chubb kararinda esas sozlesmeye uygulanacak hukukun tahkim anlasmasina da uygulanmak tizere se¢ildigi
varsayimiin Yiiksek Mahkeme tarafindan bazi durumlarda giiriitiilebilecegi éngoriilmiistiir. I1ki, taraflarin segtigi tahkim
yerinde yiiriirlikkte olan tahkim hukukunun — lex arbitri’nin tahkim anlagmasina tahkim yeri hukukunun uygulanacagini
6ngormiis olmasidir. Isve¢ hukuku 6rnek gosterilerek, Stokholm’un tahkim yeri olarak segildigi bir tahkim yargilamasinda
Isveg Tahkim Kanunu m. 48°de taraflarca uygulanacak hukuk belirlenmemisse tahkim yeri hukukunun tahkim anlasmasina
uygulanmasi 6ngoriildiigiinden isve¢ hukukunun uygulanmasini kabul eden bir bagka ingiliz mahkeme kararina yer verilmis;
Iskog hukukunun da ayni dogrultuda diizenleme (iskog Tahkim Kanunu 2010 m. 6) getirdigine deginilmistir. Buna gore,
taraflar hukukunda bu tiir diizenleme igeren bir tahkim yeri se¢mis iseler bu yer (maddi) hukukunun tahkim anlagsmasina
uygulanmasini zimni olarak kabul etmislerdir ikinci ihtimal ise, esas sozlesmeye uygulanacak hukukun tahkim anlagmasina
da uygulanmas halinde tahkim anlagsmasinin gegersiz olmasi ihtimalidir. Bu durumda favor validitatis ilkesi dikkate alinarak
tahkim anlagmasinin esas sozlesmeye uygulanacak hukuk diginda bir hukuka tabi tutulmasinin gerekli oldugu 6ngoriilmistiir.
Bkz. Enka v. Chubb, para. 70-72, 95-97. Ayrica bkz. Schrerer/Jensen (n 15) 177-187. ingiliz Hukuk Komisyonu’nun, Yiiksek
Mahkeme’nin ilk ihtimale iliskin degerlendirmesinin de etkisiyle ingiliz Tahkim Kanunu 1996 kapsaminda taraflarca aksi
acik¢a Ongoriilmedigi siirece tahkim anlagmasini tahkim yeri hukukuna tabi tutan bir hitkme yer vermeyi uygun gordiigii
goriilmektedir.

66 Hukuk Komisyonu Raporu ve Taslak, para. 12.17.
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Hukuk Komisyonu Raporu kanun degisikligi 6nerisine iliskin milletlerarasi tahkim
paydaslarinin goriisleri almarak hazirlandigindan, bu goriisler kapsaminda ileri siiriilen
elestiriler de alt basliklar altinda degerlendirilmis ve sonug olarak, dncelikle taraflarin
tahkim anlagsmasi akdederken ayrica ve agikca bir hukuk se¢imi yapmamuis iseler,
tahkim anlagmasinin, yorumlanmasi dahil, ¢esitli yonlerine tahkim yeri hukukunun
uygulanmasini bekledikleri; taraflarin beklentisinin bu yonde oldugu tespit edilmistir.*’

Ikinci olarak, basta Prof. Andrew Dickinson tarafindan, degisiklik énerisinin
zimni iradelerin dikkate alinmasini engelledigi veya New York Sozlesmesi m. V(1)
(a) hikkmii ile uyumlu olmadigi ileri siiriilmiis ise de Hukuk Komisyonu s6z konusu
gorislerin yerindeligini tartismig ve taraflarin agik hukuk se¢iminin tanindigini; hatta
bu yaklasim ile taraflarin tahkimi se¢gme iradelerinin zzimni hukuk se¢imi ile bertaraf
edilmedigini; bu anlamda taraf iradelerinin 6n planda oldugunu ifade etmistir. Ek
olarak, taraf iradelerinin taninmadig1 yoniinde bir kugku var ise bile bunun taraflar i¢in
6nemli bir deger olan 6ngoriilebilirligin artmas ile telafi edilebilecegini belirtmistir.%

Hukuk Komisyonu’nun degisiklik énerisinin New York S6zlesmesi m. V(1)(a)
hiikmii ile uyumsuz oldugu; zira m. V(1)(a) hilkmii uyarinca tahkim anlagmasina
uygulanacak hukukun belirlenmesinde zimni hukuk se¢imine yer verildigi iddia
edilmis ise de, Komisyon bu konuda da New York S6zlesmesi m. V(1)(a) hitkmiiniin
tahkim anlagmasina uygulanacak hukukun tespitinde zimni iradenin taninmasini
gerektirmedigini; Enka v. Chubb kararinda Yiiksek Mahkeme’nin yer verdigi iizere New
York S6zlesmesi m. V(1)(a) uyarinca zimni iradenin dikkate alinmasinin gerekliligi
konusunun literatiirde de tartismali oldugunu® ve bazi hukuk diizenlerinde tahkim
anlagmasina uygulanacak hukukun zimnen se¢iminin zaten miimkiin gériilmedigini
ve nihai olarak degisiklik onerisinin aslinda New York S6zlesmesi m. V(1)(a) hiikmii
ile uyumlu oldugu sonucuna ulagildigini belirtmistir.”

Hukuk Komisyonu ayrica favor validitatis ilkesi agisindan da degerlendirme yapmis
ve Enka v. Chubb kararindan bahisle,”! favor validitatis ilkesi kanunda yer almali m1
sorusuna cevap aramis; ancak degisiklik Onerisi ile zaten esas sdzlesmeye uygulanacak
hukukun uygulanmasi ihtimali bertaraf edildiginden, Hukuk Komisyonu favor
validitatis ilkesine Oneride yer verme geregi duymamistir. Zira esas sdzlesmenin tabi

67 Hukuk Komisyonu Raporu ve Taslak, para. 12.32-12.44.
68 Hukuk Komisyonu Raporu ve Taslak, para. 12.53.

69 Bkz. Enka v. Chubb, para. 129.

70  Hukuk Komisyonu Raporu ve Taslak, para. 12.45-12.52.

71 Enka v. Chubb karari, ingiliz mahkemelerinin favor validitatis ilkesine tahkim anlagmasina uygulanacak hukukun tespitinde
actkca yer verdikleri ilk karar olarak dikkat ¢cekmektedir. Enka v. Chubb, para. 95 vd. Karara gore, tahkim anlagmasinin
gecerliligi 6n planda tutulmali; bu kapsamda esas sozlesmeye uygulanmak tizere segilen hukukun tahkim anlagmasina
uygulanmasi halinde tahkim anlasmasi gegersiz olacak ise bu hukuk uygulanmamalidir. Ancak nihai olarak Enka v. Chubb
kararina konu uyusmazlikta esas sozlesmeye uygulanacak hukukun tahkim anlasmasina uygulanmasi halinde tahkim
anlagmasinin gecersiz olacagi gerekgesiyle degil, Yiiksek Mahkeme tarafindan esas sozlesmeye uygulanacak hukukun
se¢ilmemis oldugu sonucuna ulasildigi gerekgesiyle tahkim anlagsmasinin en siki iligkili oldugu hukuk olarak tahkim yeri
hukukunun (ingiliz hukuku) uygulanmas: gerektigine hitkkmedilmistir. Enka v. Chubb, para. 118 vd.
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oldugu hukukun uygulanmasi halinde tahkim anlagmasinin gegersiz olmasi s6z konusu
ise favor validitatis ilkesi ile esas sdzlesmeye uygulanacak hukukun tahkim anlagsmasina
da uygulanmak iizere se¢ildigi varsayim ¢iiriitiillmektedir. Ancak degisiklik onerisi
ile, tahkim anlagsmasina uygulanacak hukukun taraflarca agikca se¢ilmemis oldugu
hallerde dogrudan dogruya tahkim yeri hukukunun uygulanmasi kabul edildiginden,
favor validitatis ilkesine basvurmaya gerek kalmamaktadir.” Ayrica, Ingiliz hukukunun
tahkim yanlis1 yapisi dikkate alindiginda bir tahkim anlasmasinin Ingiliz hukukuna
gore gegersiz olmasi olasiliginin diisiik olduguna isaret edilmis ve Ingiliz hukukuna
gdre gegersiz bir tahkim anlagmasi s6z konusu ise, Ingiliz hukukunun uygulanmasini
engellemek i¢in bir hiikiim getirme konusunda Hukuk Komisyonu ikna olmadigini
ifade etmis ve taraflarin bu sorunu ¢6zmek tizere her hal i karda agik bir hukuk se¢imi
yapabileceklerini (sonraki bir asamada da) belirtmistir.”

Degisiklik 6nerisinde goriildiigii lizere, tahkim anlagmasina uygulanacak hukukun
taraflarca agik olarak secilmedigi hallerde tahkim yeri hukukunun uygulanmasi
ongoriilmektedir. Tahkim yerinin uygulanacak hukuku belirleyecek olmasi tahkim
anlagmasinda veya sonradan taraflarca tahkim yerinin mutlak surette belirlenmis
olmasini gerektirir mi sorusu Hukuk Komisyonu tarafindan son olarak ele alinmustir.
Bir diger deyisle, Hukuk Komisyonu tarafindan tahkim yerinin taraflarca belirlenmemis
olmasi ihtimali iizerinde durulmus ve 6zellikle heniiz tahkim yargilamasinin
baglamadig1 asamada devlet mahkemelerinin tahkim anlagsmasinin gecerliligini
incelemek durumunda kaldigi hallerde tahkim yerinin belirlenmemis olmasinin tahkim
anlagsmasinin tabi oldugu hukukun tespitini ne yonde etkileyecegi ele alinmigtir.”
Konuya iliskin tartigmalar sirasinda tahkim yerinin belirlenmemis olmasi halinde esas
sozlesmeye uygulanacak hukukun veya es siki iliskili hukukun uygulanmasi gibi ¢esitli
oneriler” ileri siiriilmiis ise de, Hukuk Komisyonu tahkim yerinin tahkim anlasmasi
akdedildikten sonra veya tahkim yargilamasi basladiktan sonra belirlenmesinin
miimkiin oldugunu’® dikkate alarak ¢esitli olasiliklar1 degerlendirmistir.”” Buna gore,

72 Hukuk Komisyonu Raporu ve Taslak, para. 12.56.
73 Hukuk Komisyonu Raporu ve Taslak, para. 12.59.
74  Hukuk Komisyonu Raporu ve Taslak, para. 12.60 vd.
75 Hukuk Komisyonu Raporu ve Taslak, para. 12.60.

76  Ingiliz Tahkim Kanunu 1996 kapsaminda tahkim yerinin tahkim anlasmasi akdedildikten sonra belirlenmesinin miimkiin
oldugu; m. 3 uyarinca taraflarca, hakemlerce veya kurumsal tahkim segilmisse ilgili kurum tarafindan veya ad hoc tahkimde
mahkemece belirlenebilecegi ve ayni yontemlerle degistirilebilecegi ifade edilmistir. Ayrica m. 2 uyarinca tahkim yerinin
belirlenmemis oldugu hallerde de mahkemelerin ilgili yetkileri kullanabilecegi belirtilmistir. Bkz. Hukuk Komisyonu Raporu
ve Taslak, para. 12.63. Benzer sekilde Tiirk hukukunda MTK m. 9’da tahkim yerinin taraflarca, hakem kurulunca veya
secilen tahkim kurumu tarafindan belirlenebilecegi ongériilmiistiir. MTK nin 1. maddesinde tahkim yerinin Tiirkiye disinda
oldugu hallerde Kanunun 5. ve 6. maddelerinin uygulanma kabiliyetini haiz oldugu belirtilmis ise de, ingiliz Tahkim Kanunu
m. 2 hiikmiinde oldugu gibi tahkim yerinin belirlenmedigi hallerde kanunun hangi hiikiimlerinin uygulanacagini gésteren
ve genel olarak tahkim yerinin belirlenmedigi hallerde mahkemelere tahkim yargilamasini destekleyici yetkileri kullanma
yetkisi veren; bu anlamda ad hoc tahkimde tahkim yerinin taraflarca belirlenmemis oldugu hallerde mahkemelerin tahkim
yerini belirleme yetkisi ile donatildig1 yorumuna elveren bir hilkme yer verilmemistir. Bu nedenle Tiirk hukukunda tahkim
yerinin belirlenmedigi ve MTK hiikiimlerinin m. 1(2) uyarinca uygulanmak iizere se¢ildigi hallerde veya tahkim yerinin
belirlenmedigi ve MTK hiikiimlerinin de m. 1(2) uyarinca se¢ilmedigi hallerde Tiirk mahkemelerinin ad hoc tahkimde
tahkim yerini belirleme gorevi ile donatildigini séylemek giigtiir.

77  Hukuk Komisyonu Raporu ve Taslak, para. 12.63 vd.
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tahkim yerinin sonradan belirlenmesi halinde bu belirlemeye bagli olarak tahkim
yeri hukuku tahkim anlagmasina geriye doniik olarak uygulanir; fakat tahkim yeri
belirlenene kadar tahkim anlagmasinin tabi oldugu hukukun belirlenmesi gerekiyorsa
Enka v. Chubb kararinda oldugu gibi common law ilkelerine gore bu belirleme
yapilabilir. Hukuk Komisyonu burada tahkim anlagmasina uygulanacak hukukun
kanunlar ihtilafi kurallarina gore belirlenmesine atif yapmaktadir. Komisyon, bu
ihtimalin disiik oldugunu belirtmis; ancak yine de mesele devlet mahkemesinin dniine
geldigi sirada tahkim anlagmasina uygulanacak hukukun tespiti sorunu ortaya ¢ikarsa
tahkim yerinin bu asamaya kadar zaten belirlenmis olacagini veya mahkeme tarafindan
belirlenecegini ve tahkim yeri hukukunun tahkim anlasmasina uygulanacak hukuku
goOsterecegini ongdérmiigtiir.”®

Alternatif bir yaklagimin, kanun degisikligi onerisinin tahkim yerinin belirlenmis
oldugu veya tahkim yerinin Ingiltere veya Galler’de oldugu haller ile sinirlandiriimas:
oldugu ifade edilmis; ancak degisiklik 6nerisinin tahkim yerinin Ingiltere ve Galler’de
oldugu haller ile sinirlandirilmamasinin 6nemli oldugu ve 6zellikle Kabab-Ji v. KFG
kararinda oldugu gibi tahkim yerinin Ingiltere disinda oldugu hallerde geliskili kararlar
¢itkmamasi i¢in bu yonde bir sinirlandirma yapilmamasi gerektigi sonucuna ulagilmistir.
Boylece kuralin ¢ok daha genis bir uygulama alanina sahip olacagi kabul edilmistir.”

Biitiin bu degerlendirmeler sonucunda, Hukuk Komisyonu, tahkim yeri hukukunu
yetkili kilan bir diizenlemenin tahkim yeri Ingiltere ve Galler’de olan yargilamalar séz
konusu oldugunda daha ¢ok sayida tahkim anlasmasimin Ingiliz ve Galler hukukuna tabi
olmas1 sonucunu doguracagini; bunun tahkim anlasmasinin bagimsizligi ilkesini etkin
hale getirecegini; diizenlemenin tahkime elverislilik ve tahkim anlagmasinin kapsami1
konusunda daha elverisli hiikiimlerin uygulanmasini saglayacagini dngdérmiistiir. Ayrica
bu diizenleme ile taraflarin tahkime gitme iradelerinin zimnen yabanci bir hukukun
secilmesi ile bertaraf edilmemis olacagi; basitlik ve kesinlik saglanacagi; Enka v.
Chubb kararindaki yaklagimin hukuken karmasik ve somut olaylara uygulanmak
bakimindan 6ngoriillemez oldugu; diizenlemenin tahkim yerinin nerede oldugu 6nem
tasimaksizin (Ingiltere, Galler’de veya diger herhangi bir yerde) ve yine taraflarca
veya diger bir sekilde belirlendigi hallerde uygulanabilir oldugu ifade edilmistir.%
Nihai olarak Komisyonun kanun degisikligi onerisi, m. 6A’da taraflarca aksi agikca
(expressly) ongoriilmedigi takdirde tahkim anlagmasinin tahkim yeri hukukuna tabi
olmasini 6ngdren bir hiikiim getirilmesi yoniinde formiile edilmistir.®!

78 Hukuk Komisyonu Raporu ve Taslak, para. 12.65-12.66.
79 Hukuk Komisyonu Raporu ve Taslak, para. 12.68-12.69.
80 Hukuk Komisyonu Raporu ve Taslak, para. 12.72-12.75.

81 Hukuk Komisyonu Raporu ve Taslak, para. 12.77: “We recommend that the Arbitration Act 1996 be amended to provide
that the arbitration agreement is governed by the law of the seat, unless the parties expressly agree otherwise.”
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Hukuk Komisyonu’nun degisiklik 6nerisinin arka plani incelendiginde 6nerinin
hazirlik ¢aligsmalari kapsaminda Ingiltere ve Galler’in tahkim yeri olarak segilme
oraniin yiiksekliginin dikkate alindig1 ve esas s6zlesmenin tabi oldugu hukukun
uygulanmasi kabul edildigi takdirde Ingiliz hukuku yerine yabanci bir hukukun
tahkim anlagmalarimin gegerliligi, kapsami, tahkime elverislilik gibi temel konularda
belirleyici olmasinin istenmedigi goriilmektedir.*> Bu anlamda Ingiltere nin tahkim yeri
olarak yogun bicimde segilmekte olmasi Ingiliz hukukunun tahkim anlagmalarmin tabi
oldugu hukuk olarak s6z sahibi olmas1 gerektigi anlayisint mesrulastirmustir. Ozellikle
Enka v. Chubb ve Kabab-Ji v. KFG kararlar1 sonrasinda ortaya ¢ikan karmaganin da
bu suretle ¢oziilebilecegi ongoriilmiistiir.

Sonug olarak, tahkim anlagsmasinin tabi oldugu hukukun belirlenmesinde zimni
irade veya en siki iligkili hukuk sifatiyla esas sd6zlesmeye uygulanacak hukuka
etki taninmasina veya tahkim yeri hukukunun bu ¢er¢evede uygulanmasina iliskin
yaklagimlar etrafinda olusan belirsizliklerin en azindan ingiliz hukuku bakimindan,
ciddi bir uzlagma eseri olarak ortaya ¢ikan kanun degisikligi 6nerisi ile netlesme yoluna
girdigi goriilmektedir. Ozellikle Ingiliz hukukunun etkili oldugu hukuk diizenlerinde bu
adimmin dikkate alinacagi ve tahkim anlasmasina uygulanacak hukukun belirlenmesinde
zimni irade veya en siki iligkili hukuk tartismalarinin kismen de olsa sona erecegi
sOylenebilir.

G. Tiirk Milletleraras1 Tahkim Hukuku Ac¢isindan Degerlendirme

Tiirk hukukunda MTK m. 4(3) hitkmiinde tahkim anlagsmasina uygulanacak hukuku
gosteren bir kanunlar ihtilafi kuralina yer verilmis olmasi Tiirk hukukunun konuya
iligkin kanunlar ihtilafi kuralina yer veren hukuk diizenleri arasinda degerlendirilmesini
saglamaktadir.®*> S6z konusu m. 4(3) hitkmiinde tahkim anlagmasinin taraflarca tahkim
anlagsmasina uygulanmak tizere segilen hukuka veya bdyle bir hukuk se¢imi yoksa Tiirk
hukukuna uygun oldugu takdirde gegerli olacag1 ongoriilmektedir. Goriildiigi tizere,
bu hiikiimde basamakli baglama kurali ile taraflarca se¢ilen hukuka 6ncelik verilmis;
ancak taraflarca agik veya zimni hukuk se¢imi yapilip yapilamayacagi agiklanmamustir.

82 Bkz. Law Commission — Reviev of the Arbitration Act 1996 — Second Consultation Paper March 2023, para. 1.10 vd.;
House of Lords — HL Bill 7 of 2023 — 24 Arbitration Bill [HL].

83 Doktrinde Born, Tiirk hukukunda yer alan bu hiikmii [MTK m. 4(3)] nevi sahsina miinhasir diizenlemeler kapsaminda ele
almakta ve elestirmektedir. Born’a gore, taraflarca hukuk se¢imi yapilmayan hallerde Tiirk hukukunun uygulanmasinin
Ongoriilmesi, tenfiz makaminin kendi hukukunu uygulamasi sonucunu doguracagi i¢in New York Sozlesmesi m. V(1)(a)
hiikmiine ve taraflarca hukuk se¢imi yapilmayan hallerde tahkim yeri hukukunu yetkili kilan diger ulusal diizenlemelere
ters diismektedir. Bkz. Born (n 9) § 4.04 [B] [3] [g]. Born’un bu elestirisinin tenfiz bakimindan Tiirk hukukunda da pek ¢ok
durumda New York Sézlesmesi hiikiimleri uygulanmakta oldugu igin yerinde olmadig1 belirtilmelidir. Bununla birlikte, MTK
m. 4(3) hiikmiinde dogrudan tahkim yeri hukukunun yetkili kilinmasi yerine tahkim yeri hukuku oldugu varsayimiyla Tiirk
hukukunun yetkili kilinmasi bu tiirden sorunlara ve asagida ele alinacag iizere, 6zellikle tahkim yerinin Turkiye diginda
oldugu hallerde bu hitkmiin uygulanmast ile ilgili tereddiitlere yol agabilmektedir. Tahkim yerinin Tiirkiye disinda oldugu
hallerde sadece m. 5 ve 6’nin uygulama alani bulmasi; m. 4’e gore uygulanacak hukukun tespitinin agik¢a kabul edilmis
olmamasi da bu konuya iligkin ayr1 bir sorun olarak dikkat cekmektedir. Bkz. Aydin (n 6) 52 vd.
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1. MTK m. 4(3) Hiikkmii Kapsaminda Zimni Hukuk Se¢ciminin Dislanmasi ve
Tahkim Yeri Hukukunun Esas Alinmasi

Doktrinde kanun koyucunun zimni hukuk se¢imine cevaz vermeyip sadece agik
hukuk sec¢imini kabul ettigi goriisii* ileri stiriildiigt gibi, MTK kapsaminda m. 4(3) ve
m. 15(A)(1)(a) incelendiginde, bu hiikiimlerin zzimni hukuk se¢imine imkéan vermedigi
yorumunun yapilamayacagi goriisii de ifadesini bulmustur.®> Buna gére, MOHUK m.
24 ile hukuk se¢imine iligskin temel prensipler ortaya konulmus olup, bu prensiplerin
MOHUK ’un diger hiikiimlerinde aksi belirtilmedikge her tiirlii akit ve hatta hukuk
secimi imkaninin tanindig1 haksiz fiil ve sebepsiz zenginlesme gibi tiim iligkiler i¢in
gegerli olacag1 kabul edilmelidir.% Ancak, MOHUK *ta yer alan diger akit tipleri igin bu
prensipler gegerli olsa da milletleraras: tahkimin ayr bir kanun ile diizenleme konusu
edilmesi ve tahkim anlagsmasina iliskin ayri1 bir kanunlar ihtilafi kuralinin bu kanun ile
getirilmis olmas1,?” tahkim anlasmasina uygulanacak hukuku gosteren kanunlar ihtilafi
kuralinin tahkim kurumunun gerekleri, giincel yaklasimlar ve MTK ¢ercevesinde ele
alimmasimi gerektirir.

Yukarida goriildiigii tizere, pek ¢ok hukuk diizeninde tahkim anlagsmasina yonelik
hukuk se¢imi yargi makamlarinca New York Sézlesmesi m. V(1)(a) ve/veya ulusal
tahkim diizenlemeleri ¢er¢evesinde zimni hukuk se¢imini de kapsayacak sekilde
yorumlanmis ise de bu yorumlarin hukuki kesinlik ve 6ngdriilebilirligi zedeledigi
ve hatta ayn1 tahkim anlagmasina iliskin olarak farkli {ilke mahkemelerinin farkli

84  Ozel, S., Milletleraras: Ticari Tahkimde Kanunlar Ihtilafi Meseleleri (Istanbul 2008) 80. Tiirk hukuku bakimindan New
York Sézlesmesi m. V(1)(a) hiikmii ve Milletlerarast Ticari Hakemlige iliskin Avrupa (Cenevre) Sozlesmesi kapsaminda
tahkim anlagsmasina uygulanacak hukuka iliskin hukuk se¢iminin zimni hukuk se¢imini de igerdigi yoniinde yorumlanmasi
gerektigi ifade edilmistir. Bkz. Ulusu (n 9) 46-47.

85 Ulusu (n 9) 49; Akinci, Z., Milletlerarast Tahkim B. 5 (Istanbul 2020) 301. Zimni hukuk segiminin kabul edilmesi halinde,
esas sozlesmeye uygulanacak hukukun taraflarca secilmis olmasinin zimni hukuk se¢imine delélet etmesi meselesinin
tahkim anlasmasinin bagimsizlig1 ilkesi ¢er¢evesinde ele alinmasina iliskin olarak bkz. Ulusu (n 9) 51 vd.

86 Ulusu (n 9) 49, dn. 39. MOHUK m. 24 ile hukuk segimine iliskin getirilen temel prensiplerin MOHUK "un diger hiikiimlerinde
aksi belirtilmedikge her tiir akit icin ve hatta hukuk se¢imi imkaninin tanindig1 haksiz fiiller ve sebepsiz zenginlesme iliskileri
i¢in de gegerli olacagi yoniinde bkz. Sanli, C./Esen, E./Ataman-Figanmese, 1., Milletleraras: Ozel Hukuk B. 10 (Istanbul
2023) 325-326.

87 Tahkim anlagmasinin hukuki niteligine iliskin tartismalar da dikkate alindiginda, tahkim anlagmasina uygulanacak hukuku
gosteren kanunlar ihtilafi kuralinin maddi hukuka iliskin akit tiplerine uygulanacak hukuku gdsteren kanunlar ihtilafi
kurallart ile ayni esaslara tabi tutulmasi ve hukuk se¢iminin zimni hukuk se¢imini kapsadigi yorumunun kabul edilmesi
tahkim anlagmasinin maddi hukuk ile usul hukuku arasinda kalan sinirlarini zorlayic nitelik tasiyabilir. Nitekim, tahkim
anlagmast ile milletlerarasi yetki anlasmasinin hukuki niteliginin benzer oldugu; her iki anlagsmanin da usul hukuku alaninda
sonug doguran, ancak kurulus ve gegerlilik agisindan (irade sakatligi, anlasma kapsaminin kisi ve konu bakimindan
yorumlanmasi gibi hususlar dahil olmak tizere) maddi hukuka ait 6zellikler tagiyan s6zlesmeler oldugu dikkate alindiginda,
yetki anlagmalarina uygulanacak hukukun tespitinde de dogrudan dogruya MOHUK ta yer alan ve maddi hukuka iliskin
akit tiplerine uygulanacak hukuku gosteren kanunlar ihtilafi kurallarmin belirleyici olmadigi; aksine yetki anlagmalarina
uygulanacak hukuku gosteren 6zel bir kanunlar ihtilafi kurali bulunmamasinin kanun boslugu anlamina geldigi ve bu
boslugun kiyas yoluyla MOHUK m. 24 hiikmiiniin uygulanmast suretiyle doldurulabilecegi ifade edilmistir. Bkz. Avsar, M.,
Milletlerarast Usul Hukukunda Mahkemelerin Yetkisinin Belirlenmesinde Taraflarin Irade Serbestisi (Istanbul 2021) 79 vd.
Boylece, yetki anlasmalarinin tabi oldugu hukukun belirlenmesinde dahi MOHUK m. 24 hitkmiine basvurma ihtimalinin,
yetki anlagmalarinin karakteri géz oniine alinarak son derece sinirl bir sekilde ele alindig goriilmektedir. Tahkim anlagmalart
icin ise, yetki anlasmalarindan farkli olarak, ayri bir kanunlar ihtilafi kurali getirilmistir; zira tahkim bir yargilama yolu
olup, bu yargilama yoluna gitme konusundaki taraf iradelerini ortaya koyan tahkim anlagmasinin usuli sonuglari ile maddi
hukuk karakterini birbirinden ayirmak zordur. Bu nedenle, tahkim anlasmasinin kurulus ve maddi gegerlilik agisindan
tabi oldugu hukuku gosteren bu kural kapsaminda hukuk se¢iminin ne anlama geldiginin de MOHUK m. 24 gercevesinde
yorumlanmasi yerine, tahkim hukukuna ait bakis agis1 ile yorumlanmasi gerekir ki, bu bakis agis1 zimni hukuk segimine
ihtiyatla yaklagmay1 gerektirmektedir.

542



Sit Kosgeroglu / Alman Federal Mahkemesi’'nin 9 Mart 2023 Tarihli Karari Isiginda Tahkim Anlagmasina Uygulanacak Hukuk

yollarla uygulanacak hukuku belirlemesine yol agtig1 goriilmiistiir. Bu tablo karsisinda,
ozellikle Ingiltere’nin tahkim yeri olarak secilme orani ve ingiltere bakimindan
tahkimin 6nemi dikkate aliarak Ingiliz Tahkim Kanunu 1996’ya hiikiim eklenmesi
onerisinin gelistirildigi ve zzimni hukuk se¢iminin diglanmasi egiliminin 6ne ¢iktigi
agiktir.

Bahsedilen gelismeler géz oniine alinarak MTK m. 4(3) hiikkmiiniin zimni hukuk
segimine izin verip vermedigi hususunun, MOHUK kapsaminda hukuk segimine hakim
ilkelerden bagimsiz olarak degerlendirilmesi ve zimni hukuk se¢iminin reddedilmesi
ihtimali {izerinde de durulmalidir. Nitekim Akdi Borg iliskilerine Uygulanacak Hukuka
[liskin Roma Konvansiyonu® ve Roma I Tiiziigii'niin®* tahkim anlasmalarini kapsam
disinda tutmas1 da MOHUK m. 24 hiikmiiniin tahkim anlasmalar1 bakimindan esas
alimmamasi geregini teyit etmektedir. Avrupa Birligi hukukunda akdi borg iligkilerine
uygulanacak hukuka iligkin kanunlar ihtilafi kurallarinin yeknesaklastirilmasi amaciyla
hazirlanan Konvansiyon ve Tiiziik tahkim anlagmalarina uygulanacak hukukun
belirlenmesi hususunu, tahkim anlagsmasinin 6zel karakteri nedeniyle acik¢a kapsami
disinda tutmus ve bu suretle tahkim anlagmasinin esas sdzlesmeden ayrilabilir
niteliginin ve esas s6zlesmenin tabi oldugu kanunlar ihtilafi kurallarina tabi olmadiginin
altin1 ¢izmistir.”® Konvansiyon ve Tiiziigiin tahkim anlagsmasini kapsam disinda
tutmas1 ayni zamanda tahkim anlasmasinin New York Sozlesmesi m. II ve m. V(1)
(a) hiikiimlerinden hareketle belirlenen kendine 6zgii kanunlar ihtilafi kurallarina tabi
olmas1 gerektigini ve genel kanunlar ihtilafi prensiplerinden ayri tutulmasi gerektigini
teyit etmektedir.”! Hatta Roma Konvansiyonu’na iligkin Rapor’da®? agiklandig tizere,
tahkim anlagmasi, usule iliskin ve maddi hukuka iligkin yonleri birbirinden zor ayirt
edilebilecek olan bagimsiz bir s6zlesmedir ve tahkim anlagsmasi bakimindan (Roma
I Tiiztigli m. 4(2) uyarinca) karakteristik edimin belirlenmesi de zordur. Bunun gibi
tahkim anlagmasinin (Roma I Tiizligii m. 4(4) uyarinca) en siki iligkili oldugu iilkenin
belirlenmesi bakimindan da ayn1 giigliikle karsilasilir. Bu sebeplerle tahkim anlasmasi
Konvansiyon’un ve Roma I Tiiziigii’niin kapsami diginda birakilmistir. ** Dolayisiyla
hukuk sec¢imine iliskin genel kanunlar ihtilafi prensiplerinin tahkim anlagmasina
uygulanacak hukuku gosteren hiikiimler bakimindan belirleyici olmasi goriisiine
ihtiyatla yaklasilmalidir.

Esasen MTK m. 4(3) kapsaminda zimni hukuk se¢imine izin verildigi yorumunu
savunmak bakimmdan da MOHUK ’tan ziyade, tahkim anlagmasina uygulanacak

88  Convention 80/934/EEC on the law applicable to contractual obligations opened for signature in Rome on 19 June 1980
(OJ L 266, 9.10.1980, pp. 1-19).

89  Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Rome I) (OJ L 177, 4.7.2008, p. 6-16).

90 Born (n9) § 4.04 [A] [1] [e]; Plavec (n 15) 96-97.

91 Born (n9) § 4.04 [A] [1] [e]; Plavec (n 15) 96-97.

92  Giuliano-Lagarde Report, para. 12.

93  Giuliano-Lagarde Report, para. 12; Plavec (n 15) 96-97.
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hukukun tespiti bakimindan daha dogrudan bir kaynak niteligi tasiyan New
York So6zlesmesi m. V(1)(a) hitkmiine iliskin yukarida yer verilen yorum ve
degerlendirmeler dikkate alinabilir. Ancak son déonemde zimni hukuk se¢iminin
yol agtig1 dngoriillemez sonuglar, bu yorumun en azindan ulusal mahkemelerin
degerlendirmeleri bakimindan kabul edilmesi egiliminin Ingiliz hukukunda oldugu
gibi degisebilecegini gostermektedir. MTK m. 4(3) uyarinca hukuk se¢iminin zimni
hukuk se¢imini de i¢erdigi yorumunun, pek ¢ok durumda mahkemelerin keyfi
yaklasimlarina zemin olusturabilecegi yukarida ele alinan yarg: kararlar dikkate
alindiginda 6ngoriilebilir. Bu nedenle, MTK m. 4(3) hiikkmiiniin hukuki kesinlik ve
Ongoriilebilirligi 6n planda tutmak tizere, taraflarca ac¢ik hukuk se¢imi yapilmamissa,
tahkim yeri hukuku olarak Tiirk hukukunu yetkilendirdigi kabul edilmelidir. Bu
suretle taraflarca acikca ve ayrica tahkim anlagmasina yonelik bir hukuk se¢imi
yapilmamissa, tahkim yeri hukuku sifatiyla Tiirk hukukunun uygulanmasi gerekir.
Zira tahkim anlagmasi kaginilmaz olarak tahkim yeri hukuku ile baglantilidir.** Tahkim
yeri se¢iminin salt cografi bir yer secimi olmadigi; esas olarak bir hukuk se¢imi ve
ozellikle de tahkim yeri hukukunun seg¢ildigi anlamina geldigi vurgulanmalidir. Bu
hukuk se¢imi salt tahkimin usule iliskin yonlerini degil; usule iligskin yonleri {izerinde
etkili olan tahkim anlagmasini da kapsayici niteliktedir.”> Son donemde doktrinde
Born’un agikga ifade ettigi lizere, esas sozlesmeye uygulanacak hukukun zimni hukuk
secimi (veya en siku iligkili hukuk) kapsaminda tahkim anlagmasina uygulanmasi
tahkim anlagmasinin bagimsizlig1’® esasina ters diistiigii gibi, tahkim usulii ile tahkim
anlagsmasinin farkli hukuklara tabi tutulmasi 6ngoriilemez ve tutarsiz sonuglara yol
acabilir ve s6zlesme taraflarinin beklentilerini de karsilamaz.’” Bu anlamda sadece
Ingiliz Hukuk Komisyonu’nun degisiklik &nerisi kapsaminda degil; doktrinde de zimni
hukuk se¢iminden uzaklasilmasi egiliminin ifade edildigi ve tahkim yeri hukukunun
taraflarca agik bir hukuk se¢imi yapilmamissa dogrudan uygulanmas: gerektigi
anlayisinin belirginlestigi goriilmektedir.”® MTK m. 4(3) hiikkmiiniin de bu gelismeler
ve tahkim anlagmasinin kendine 6zgii karakteri 1s1ginda yorumlanmasi ve MTK m.
4(3) hitkmiiniin zzimni hukuk se¢imini digladig1 sonucuna ulagilmasi gerekir.”

94 Born (n9) § 4.04 [A] [4].
95 Born (n9) § 4.04 [A] [1] [b] ff:; § 4.04 [A] [2] ff.

96  Born’a gore, tahkim anlagmasinin bagimsizlig1 esasinin sinirli bir yoruma tabi tutulmamasi gerekir. Zira tahkim anlagmasinin
bagimsizlig esasi, tahkim anlagmasinin niteligi (usuli sézlesme) ve amacindan kaynaklanir ki, bu nitelik ve amag esas
sozlesmenin nitelik ve amacindan koklii bir sekilde farklidir. Bkz. Born (n 9) § 4.04 [A] [4].

97  Born tarafindan tahkim yeri hukukuna 6ncelik verilmesi gerektigi kabul edilmekte ise de tahkim anlagmasinin tahkim yeri
hukukuna gore gegersiz oldugu tespit edildigi takdirde favor validitatis ilkesinin zimni hukuk se¢imi kapsaminda esas
sozlesmeye uygulanacak hukukun uygulanmasina cevaz verdigi de belirtilmistir. Buna gore, New York Sézlesmesi m. V(1)
(a) hitkmiiniin favor validitatis ilkesi ile uyumlu oldugu ve bu ilkenin uygulanmasini gerektirdigi; ayni dogrultuda m. V(1)(a)
kapsaminda zimni hukuk se¢imi marifetiyle esas s6zlesmeye uygulanacak hukukun bahsedilen durumlarda uygulanabilecegi
yoniinde bkz. Born (n 9) § 4.04 [A] [4].

98 Plavec (n 15) 107-108; Ling, A., “Neither express nor implied: Rethinking governing law of the arbitration agreement”
(2023) Arb. Int’l 39, 414 vd.; Schrerer/Jensen (n 19) 5 vd.

99 Doktrinde ve bazi tahkim kurumlarinin kurallarinda tahkim anlagmasina uygulanacak hukuka iliskin alternatif yaklagimlar
da gelistirildigi belirtilmelidir. Ancak burada MTK m.4(3) hiikmiiniin ne sekilde yorumlanmasi gerektigi belirlenmeye
calisildigr i¢in alternatif yaklagimlara metin icinde deginilmemistir. S6z konusu yaklagimlar i¢in bkz. Plavec (n 15) 109
vd.; Moses (n 9) 537-538.
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2. Yetki Anlasmalarma Uygulanacak Hukuk ile Karsilastirmah Olarak Tahkim
Anlasmasina Uygulanacak Hukukun Belirlenmesi

Tahkim anlagsmasina yonelik agik bir hukuk se¢imi yoksa tahkim yeri hukukunun
uygulanmasi, ¢esitli agilardan benzerlik tagiyan yetki anlagmalarina uygulanacak
hukukun belirlenmesine iligkin goriisler ile de paralellik tagimaktadir.!” Bu iki anlagma,
benzer nitelikte agirlikli olarak usuli karakterli'® anlasmalar olarak goriilmekte
ve bagimsizlik esasi yetki anlagmalari igin de gegerli kabul edilerek, bunlarin da
tahkim anlagmalar1 gibi, esas s6zlesmeye uygulanan hukuka tdbi olmamasi1 geregi
vurgulanmaktadir.'®

Tiirk hukukunda milletleraras: yetki anlagsmalarina uygulanacak hukukun tespitine
iliskin 6zel bir kanunlar ihtilafi kurali bulunmadigindan MOHUK m. 24 hiikmiiniin
uygulanip uygulanamayacagi degerlendirilmis ve bu hiikkiimden her ne kadar usuli
karakterli yetki anlagsmalarinin niteligine uygun diigsmese de, yararlanilabilecegi
ifade edilmistir.'”® Ancak, MOHUK m. 24 hiikmiiniin yetki anlasmalar1 bakimidan
karsilastirmali hukuk ve tahkim anlagsmalarina uygulanacak hukukun belirlenmesine
iligkin esaslar ¢ercevesinde ele alinmas1 gerekli goriilmiigtiir. Burada belirtmek
gerekir ki, MOHUK m. 24 hiikmiinde yer alan hukuk se¢imine iliskin hiikmiin yetki
anlagmalari igin de genel prensipleri ortaya koydugundan ve zimni hukuk segimine izin
verdiginden bahsedilememektedir. Zira yetki anlagmalari i¢in zzmni hukuk se¢iminin
tartisilmasi bir yana, acik hukuk se¢imine dahi hemen hig¢ rastlanmadig belirtilerek,
dogrudan objektif baglama kuralinin belirlenmesi {izerinde durulmustur.'® Buna
gore, yetki anlagmalari, gerek Avrupa Birligi hukukunda [Yeni Briiksel I Tiizigi m.
25(1)]'% gerek Yetki Anlasmalarina iliskin La Haye Konvansiyonu'® m. 5(1) ve 6(a)
uyarinca, 6zel bir kanunlar ihtilafi kurali ile, taraflarin yetkili kildiklart mahkemenin
hukukuna tabi kilinmistir. MOHUK *ta yetki anlasmalarma iliskin m. 47°de bu tiir
bir dzel kanunlar ihtilafi kurali yer almasa da, MOHUK m. 24 hiikmiiniin kiyasen
uygulanmasi ile yetki anlasmasinin en siki iligski i¢inde bulundugu hukuka tabi
tutulabilecegi sonucuna ulagilmis ve bu hukukun da, mahkemesi secilen iilke hukuku
oldugu ve hatta bu sonucun tahkim anlagmasina uygulanacak hukukun belirlenmesi
ile uyumlu oldugu; daha agik bir deyisle, MTK m. 4(3) hiikkmiiniin tahkim anlasmasina
uygulanacak hukuk olarak tahkim yeri hukuku sifatiyla Tiirk hukukunu yetkili

100 Demirkol, B., Milletleraras: Yetki Anlasmalart (istanbul 2018) 48 vd.; Avsar (n 87) 69 vd.

101 Tahkim anlagmasinin hukuki niteligine iliskin goriisler hakkinda bkz. Tekin, 20 vd. Yetki anlasmasinin hukuki niteligine
iliskin goriigler hakkinda bkz. Avsar (n 87) 69-79. Bu iki anlasmanin, usul hukuku alaninda sonuglar doguran, ancak kurulug
ve gegerlilik agisindan maddi hukuk degerlendirmesi gerektiren anlasmalar oldugu; bu yonii ile gifte karakterli bir yap1
sergiledigi kabul edilmelidir. Zaten bu nitelik dolayisiyla maddi gecerlilige uygulanacak hukukun tespiti ayr1 bir kanunlar
ihtilafi sorunu olarak karsimiza ¢ikmaktadir. Bkz. Avsar (n 87) 77-78.

102 Demirkol (n 100) 46 vd.
103 Demirkol (n 100) 49-52.
104 Demirkol (n 100) 52-53.

105 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters (recast), OJ L 351,20.12.2012, s. 1-32.

106 Hague Convention on the Choice of Court Agreements, 30.6.2005, I.L.M. 1294.

545



Public and Private International Law Bulletin

kilmasinin, yetki anlasmalarinin yetkili kilinan mahkemenin hukukuna tabi olmasini
dogruladig: ifade edilmistir.'”” Ayni sonuca farkl bir agidan ulasan Avsar ise, yetki
anlagmalarina yonelik 6zel bir kanunlar ihtilafi kurali bulunmadigindan, bu konuda
bir kanun boslugu bulundugu i¢in MOHUK m. 24 hiikmiiniin kiyasen uygulanacagimni
ve en stk iligkili hukuk olarak yetkili kilinan mahkemenin hukukunun uygulanacagini
belirtmistir.'%

Sonug olarak iglevsel agidan benzer 6zellikler tagiyan bu iki anlagmanin, taraflarca
hukuk se¢imi yapilmamigsa, MTK m.4(3)’te yer alan 6zel kanunlar ihtilafi kurali
sayesinde tahkim yeri hukukuna ve 6zel bir kanunlar ihtilafi kurali bulunmadigindan,
yorum yoluyla secilen mahkemenin hukukuna tabi tutulmasi kabul gérmektedir. Yetki
anlasmalarina uygulanacak hukukun tespitinde tahkim anlagmalarina uygulanacak
hukukun yol gosterici olmasi gibi, tahkim anlagsmalarina uygulanacak hukuka
iliskin MTK m. 4(3) hiikmiiniin yorumlanmas1 bakimindan da yetki anlagmalarina
uygulanacak hukukun, hukuk se¢imi yoksa, mahkemesi se¢ilen iilkenin hukuku
olarak kabul edilmesi 6nemlidir. Zira mahkemesi segilen iilke hukuku ile tahkimde
tahkim yeri hukuku, uygulanacak hukukun belirlenmesinde ayni islevi yerine
getirmektedir. Bu nedenle taraflarca hukuk se¢imi yapilmayan hallerde tahkim
anlagmasina uygulanacak hukukun tahkim yeri hukuku olarak kabul edilmesi geregi
yetki anlagmalar1 perspektifinden de dogrulanmaktadir.

3. Hukuk Secimi Olmayan Hallerde Tiirk Hukukunun “Tahkim Yeri Hukuku”
Olarak Uygulanmasi

MTK m. 4(3) hitkmiinde yer alan ve hukuk se¢imi yapilmayan hallerde Tiirk
hukukunun uygulanmasini 6ngéren hiikmiin, Tiirk hukukunu tahkim yeri hukuku
olarak yetkilendirip yetkilendirmedigi degerlendirilmelidir.

MTK m. 1(2)’ye gore, MTK, tahkim yerinin Tiirkiye olarak belirlendigi
uyusmazliklar hakkinda uygulanir. Bu ilke, MTK nin uygulanmasi bakimindan temel
bir ilkedir. MTK m. 4(3) hiikkmiiniin de,'®” tahkim yerinin Tirkiye oldugu uyusmazliklar
bakimindan tahkim anlagsmasina uygulanacak hukuku tahkim yeri hukuku olarak
Tiirk hukukuna tabi tuttugu kabul edilmelidir."'® Bu yaklagim, MTK nin hazirlanmasi
bakimindan temel alinan UNCITRAL Model Kanun’da kabul edilen yaklagim olmasi
yaninda, Milletlerarasi Ticari Hakemlige Iliskin Avrupa (Cenevre) Sézlesmesi m. VI(2)
ve New York Sozlesmesi m. V(1)(a) ile de teyit edilmistir.

107 Demirkol (n 100) 52-55.
108 Avsar (n 87) 108-115.

109 MTK m. 1(3) uyarinca, bu kanunun 5 ve 6. madde hiikiimleri tahkim yerinin Tiirkiye disinda oldugu hallerde uygulanir.
Bu hiikiimden hareketle, m. 4 hitkmiiniin s6z konusu ihtimal bakimindan uygulama alan1 bulamayacag ifade edilmektedir.
Bkz. Esen, 93-94.

110 Esen (n 6) 94; Sar16z Biiyiikalp (n 6) 2028; Aydin (n 6) 55; Sanli/Esen/Ataman-Figanmese (n 86) 803, dn. 683.
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Doktrinde Born’un MTK 4(3) hikkmii ile Tiirk hukukunun yetkili kilinmasini
elestirmesi de, esasinda bu hiikmiin tahkim yerinin Tiirkiye’de olmadig: hallerde de
uygulama alan1 bulabilecegi dngoriisiine dayanmaktadir. MTK m. 4(3) hilkmiiniin
hukuk se¢imi olmayan hallerde sadece tahkim yerinin Tiirkiye olarak belirlendigi
uyusmazliklar bakimimdan uygulanacak olmasi bu konuya iligkin tereddiitleri, agagida
goriilecegi lizere ortadan kaldiracaktir.

4. Tahkim yerinin Tiirkiye’de Olmadig1 Haller Bakimindan Tahkim
Anlasmasina Uygulanacak Hukukun Belirlenmesi

MTK m. 4(3) hiikmiiniin uygulanmasi bakimindan bir diger sorun, tahkim yerinin
Tirkiye’de olmadigi hallerde MTK m. 4 hiikkmiiniin uygulama alan1 bulamayacak
olmasidir.'"! Her ne kadar doktrinde bu halde de MTK m. 4(3) hiikmiiniin kiyasen
uygulanabilecegi'? veya MOHUK m. 24 hiikmiinden hareketle en siki iliskili hukuk
olarak tahkim yeri hukukunun uygulanmasi gerektigi''® ileri siiriilmekte ise de,
Tiirkiye’nin taraf oldugu uluslararasi anlagmalar kapsaminda soruna ¢éziim getirilmesi
MTK nin uygulama alanim veya MOHUK hiikiimlerinin simirlarini zorlayan yorumlara
bagvurma geregini ortadan kaldirir. Milletlerarasi Ticari Hakemlige Iliskin Avrupa
(Cenevre) Sozlesmesi VI(2) maddesinde taraflarca hukuk se¢imi yapilmayan hallerde
tahkim yeri hukukunun uygulanmasini dngérmektedir. Ancak bu uluslararasi anlagsmaya
taraf olan devletlerin sayisinin 2024 yihi itibariyle 31 olmasi, uygulama alaninin
siirli oldugunu gostermektedir. Avrupa Sézlesmesi’nin uygulama alanina girmeyen
uyusmazliklarda tahkim anlagsmasina uygulanacak hukukun belirlenmesinde, yukarida
cesitli devletlerin mahkeme kararlarinda da goriildiigi tizere, New York Sozlesmesi
m. V(1)(a) hilkmiinden hareketle tahkim anlagmasina uygulanacak hukukun taraflarca
acikca secilmedigi hallerde tahkim yeri hukukunun uygulanmasi kabul edilmelidir.
Zira New York Sozlesmesi m. II(3) uyarinca, taraf devletlerin mahkemeleri tahkim
anlagmasinin hiikiimden diismiis, tesirsiz veya tatbiki imkansiz oldugunu tespit
etmedikge taraflari tahkime yonlendirir. Devlet mahkemelerinin bu tespiti yapmak
i¢cin New York Sozlesmesi m. V(1)(a)’da ongoriilen sekilde tahkim anlagsmasina
uygulanacak hukuku belirlemeleri geregi esas alindiginda,''* tahkim anlagmasina
uygulanacak hukukun tahkim yeri hukuku olmast geregi dogal bir sekilde ortaya
¢ikmaktadir. Bu ¢6ziim, ¢cogunluk hukuk diizeninde kabul goren ve evrensel bir ilke
haline gelen tahkim yeri hukukunun uygulanmasi esasinin taninmasi anlamina gelecek
ve MTK kapsaminda olsun olmasin Tiirk mahkemelerinde tahkim anlagmalarinin
gecerliliginin tartisildigt her durumda Tiirk hukukunun uygulanacagi algisinin ortadan
kalkmasina hizmet edecektir.

111 Esen (n 6) 93-94; Aydin (n 6) 52.

112 Ozel (n 84) 81; Sanl/Esen/Ataman-Figanmese (n 86) 803, dn. 683.
113 Esen (n 6) 95-97.

114 Aydin (n 6) 55-56.
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Tahkim yerinin belirlenmemis oldugu hallerde ise, Avrupa S6zlesmesi m. VI(2)
uyarinca hakimin kanunlar ihtilafi kurallar1 uyarmca uygulanacak hukukun belirlenmesi
miimkiindiir. iste MOHUK m. 24 uyarinca tahkim anlagmasina uygulanacak hukukun
belirlenmesi de bu ihtimal bakimindan kabul edilmelidir.

Tahkim yerinin Tiirkiye’de olmadig1 haller kapsaminda ele alinmas1 gereken son bir
husus da MTK’nin uygulanmasinin taraflar veya hakemlerce kararlastirilmig olmasi''
durumunda MTK m. 4(3) hiikmiiniin tahkim anlagmasina uygulanacak hukuku
belirleyip belirlemeyecegidir. Bu konu, tahkim anlagmasina uygulanacak hukukun
taraflarca se¢ilmemisse, lex arbitri olarak tahkim yeri hukukuna tabi olmasi geregi
kapsaminda ele alinmalidir. Yukarida goriildiigii tizere, pek cok hukuk diizeninde
ve uluslararas1t metinlerde tahkim anlagmasi bir hukuk se¢imi yoksa tahkim yeri
hukukuna tabi tutulmustur. Temelde tahkim yeri hukukunun, lex arbitri yani tahkimin
otoritesine tabi oldugu hukuk olmasina bagl olarak gecerli kilinan bu sonugtan hareket
edilecek olursa, tahkim anlasmasina uygulanacak hukukun lex arbitri oldugu esasi
yol gosterici olmalidir. MTK’ nin 1. maddesi uyarinca tahkim yeri Tiirkiye olmayan
bir tahkim yargilamasi bakimindan MTK hiikiimlerinin uygulanmasi taraflar veya
hakemlerce kararlastirilmigsa, bu durum, MTK m. 4(3) hiikkmiiniin [ya da devlet
mahkemelerini gorevli ve yetkili kilan (m. 5 v e 6 disinda) hiikkiimlerin] uygulama
alan1 bulacagi1 anlamina gelmemelidir. Aksine, MTK m. 4(3) bu ihtimalde uygulama
alan1 bulamamali; Tiirk mahkemesi New York Sozlesmesi m. I1(3) ve m. V(1)(a)
uyarinca, hukuk se¢imi yoksa tahkim yeri hukukunu uygulamalidir.

Cesitli devletlerin tahkim kanun ve diizenlemelerinin MTK m. 1 hiikmiine
paralel sekilde uygulama alanlarini tahkim yerinin o devlet iilkesinde olmasindan
hareketle belirledikleri''® ve tahkim yerinde yiiriirlilkte bulunan bu kanunlarin tahkim
anlagmasina uygulanacak hukuka iligkin kanunlar ihtilafi kurallar1 6ngdrebildikleri
veya New York Sozlesmesi m. V(1)(a) ¢ergevesinde tahkim anlagmasinin gecerliligini
ele aldiklar1 dikkate alindiginda, farkli devletlerin mahkemelerinin ayni tahkim
anlagmasina iliskin farkli sonuglara ulagsmalarimi engellemek agisindan tahkim yeri
hukukunun uygulanmasina iliskin kuralin yeknesak bir kural olarak kabul edilmesi
uygun olur. Halbuki tahkim yerinin Tiirkiye olmadigi ve MTK hiikiimlerinin taraflar
veya hakemlerce usule uygulanmak iizere segildigi hallerde MTK m. 4(3) hitkmii lafzi
bir yorumla uygulanir ise, tahkim anlagmasinin Tiirk hukukuna tabi tutulmasi sonucunu
dogar. Bu ise, ileride hakem kararinin gecerliligi bakimindan tahkim yeri hukukuna
gore yapilacak degerlendirmeler ile ¢eliskili sonuglarin ortaya ¢ikmasina yol agabilir.

115 Bu durumda tahkim yeri hukukunun /ex arbitri oldugu ve segilen MTK hiikiimlerinin MTK m. 8’de izin verildigi gibi, lex
arbitri’nin ¢izdigi sinirlar iginde tahkim yargilama usuliine uygulanmak tizere se¢ildigi dikkate alinmalidir. Dolayisiyla,
MTK’da yer alan ve tahkim yerinin Tiirkiye diginda oldugu hallerde de uygulanmasi kabul edilen m. 5 ve 6 disinda kalan,
ornegin, hakem segmeyen tarafin yerine mahkemeden hakem se¢imi talep edilebilmesine iliskin hitkkmiin veya iptal davasinin
Tiirkiye’de agilmasini 6ngoren m. 15 hitkmiiniin uygulanamayacagi kabul edilmelidir. Aksinin kabulii halinde tahkim yeri
olarak belirlenen yer hukuku olarak lex arbitri’nin hiikiimleri ile MTK hiikiimleri ¢atisacaktir.

116 Bkz. ingiliz Tahkim Kanunu 1996 m. 2; isvigre MOHK m. 176(1); Alman Medeni Usul Kanunu m. 1025(1).
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Sonu¢ olarak, MTK m. 4(3) hiikkmiiniin Tiirk mahkemelerince, tahkim yeri
Tiirkiye’de olmadig: halde, salt MTK nin uygulanmasi taraflar veya hakemlerce
kararlastirilmis oldugu i¢in uygulanmasi kabul edilmemeli; bu ihtimalde Tiirk
mahkemesi tahkim anlagsmasinin gegerliligini, MTK nin “/ex arbitri olarak’ kapsami
disinda kalan bir tahkim anlagsmasi s6z konusu oldugundan New York S6zlesmesi
hiikiimlerine gore tahkim yeri hukukuna tabi tutmalidir. Zira bu ihtimalde lex arbitri
tahkim yeri hukukudur ve MTK lex arbitri olarak uygulama alan1 bulmamaktadir.

Bir diger ihtimal ise, MTK’ nin taraflarca usule uygulanmak tizere secildigi
hallerde tahkim yerinin belirlenmemis olmasi ve ad hoc tahkimin tercih edilmis
olmasi ihtimalidir. Bu halde, MTK uyarinca hakem/hakemlerin de tayin edilmedigi ve
dolayistyla tahkim yerini belirlemeyecekleri bir asamada, devlet mahkemesi tarafindan
tahkim anlagmasina uygulanacak hukukun belirlenmesi gerekirse, mahkemenin
tahkim anlagsmasina uygulanacak hukuku hangi hiikkme gore belirlemesi gerektigi
sorusu ayni1 bakis agisi ile yanitlanmali ve MTK m. 4(3) uygulanmamalidir. Bunun
yerine New York Soézlesmesi m. 1I(3) ve m. V(1)(a) uyarinca uygulanacak hukukun
belirlenebilecegi diisliniilebilir. Ancak m. V(1)(A) kapsaminda tahkim yeri hukuku
yetkili kilindigindan ve tahkim yeri belirli olmadigindan, mahkemenin kanunlar
ihtilafi kurallaria bagvurmasi (Avrupa Sozlesmesi m. VI(2)’de de 6ngoriildiigi iizere)
suretiyle bu boslugun doldurulmasi gerekir.

Sonug¢

Alman Federal Mahkemesi’nin yakin zamanda verdigi bir karardan hareketle
tahkim anlagsmasiin maddi gegerliligine uygulanacak hukukun belirlenmesinde zimni
hukuk se¢imi meselesinin ele alindigi bu ¢alismada, nihai olarak zimni hukuk se¢imi
ve en siki iligkili hukukun belirlenmesine iliskin arayislarin tahkim anlagmalarinin
gecerliligi bakimindan hukuk diizenleri arasinda ciddi degerlendirme farkliliklarina
yol agtig1 goriilmiistiir. Ozellikle son dénemde ¢esitli devletlerin mahkeme kararlar
arasindaki c¢eliskili sonuglar, tahkim yeri hukukunun, a¢ike¢a aksi kararlastirilmamigsa
uygulanmasi gereken hukuk olarak dikkate alinmasi egilimini 6ne ¢ikarmaktadir.

Konuya iligkin pek ¢ok caligmada tahkim yeri hukukunun mu yoksa esas sozlesmeye
uygulanan hukukun mu uygulanmasi gerektigi; taraflarin ortiilii iradesinin hangisine
isaret ettigi veya en siki iligkili hukukun hangisi olduguna iliskin degerlendirmeler
yapilmis; bu ikisinden birinin uygulanmasina iliskin gerekcelere ve her ikisinin de
uygulanmasinin olumlu ve olumsuz yonlerine isaret edilmistir.''” Ayrica tahkim
kurumunun bulundugu yer hukukunun uygulanmasi veya tahkim anlasmasinin tahkim
yeri hukuku veya olas1 tenfiz iilkesi hukuku gibi ilgili hukuk diizenleri ¢ercevesinde

gecerli olmasini esas alan kiimiilatif yaklasim gibi alternatif 6neriler de gelistirilmistir.''

117 Moses (n9) 551 vd.; Plavec (n 15) 97 vd.; Nazzini (n 9) 686 vd.; Schrerer/Jensen (n 19) 2 vd.
118 Plavec (n 15)109 vd.
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Bunun gibi, bazi tahkim kurumlarinin model tahkim anlagsmas1 kayitlarinda tahkim
anlagmasina uygulanacak hukukun agik¢a se¢ilmesine hizmet eden diizenlemeler
yaptig; taraflarca bu kurumlarin kurallarinin se¢ildigi durumlar bakimidan agik hukuk
se¢imi yapilmis olacagi igin sorunun ¢6ziilmiis oldugu da ifade edilmistir; ancak bunun
sinirl1 bir ¢6ziim tarzi oldugu belirtilmelidir. Zira bugiin icin Hong Kong Milletlerarasi
Tahkim Merkezi, Viyana Milletleraras1 Tahkim Merkezi, Londra Milletleraras1 Tahkim
Merkezi gibi belli bagl bazi kurumlarin bu yola gittigi goriilmektedir.'”® Dolayisiyla,
taraflarca agik hukuk se¢imi yapilmasi se¢eneginin halen yaygin olmadig: dikkate
alindiginda, 6zellikle devlet mahkemelerince tahkim anlagmasinin gegerliligine
uygulanacak hukukun tespitine iliskin yorumlar 6nem kazanmaktadir. Yukarida
goriildiigi tlizere, bu konuda taraflarin agik bir se¢imi yoksa, tahkim yeri hukuku,
tahkimin otoritesine tabi oldugu hukuk sifatiyla, tahkim anlasmasimin maddi hukukla
baglantili yonlerinin de tahkim yargilamasindan bagimsiz degerlendirilemeyecegi
dikkate alinarak uygulanmalidir.
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Res Communis ve Roma Medeni Hukukunun Diger Temel
Kavramlariyla Antarktika Hukukunu ideallestirme Denemesi

An Attempt to Idealise Antarctic Law with Res Communis and Other Basic Concepts of
Roman Civil Law

Ozlem Tiiziiner

Oz

Kuzey ve gliney kutuplarinin hukuki, iktisadi ve siyasi statiileri hakkinda farkli teoriler bulunur. Elbette teorisyenler Kuzey
Kutbu (=Arktik) ve Gliney Kutbu (=Antarktika) kiyaslamasinda farkl bilimsel sonuglara ulasirlar. Gerek Arktik gerek Antarktika
petrol ve dogalgaz dahil pek cok dogal kaynagi yer altinda barindirdigi gibi biyolojik cesitlilige de ev sahipligi yapar. iki kutbun
hukuki statdleri farkli rejimlere tabidir. Egemen devletlerin tekil hakimiyetlerinin disinda kalan Antarktika’nin hukuki rejimi
hala tartismaya aciktir. Antarktika hukukunda res nullius (kimseye ait olmayan, belonging to no one) yerine res communis
(ortak, common), res communis humanitatis (insanhk ortakhigina ait, belonging to the commonality of humanity) prensibi
ve insanligin ortak mirasi (common heritage of humanity) mottosu benimsenir. Lakin akademideki ortaklasa yonetilen
Antarktika s6yleminin antlasmalar sisteminde pozitif karsiligi net degildir. Yine de medeni hukukun temel terminolojisiyle
insanhgin ortak mirasi kavramini ideallestirme denemesi kutup 6gretisine yeni bakis agisi sunabilir. Gergekten su terim ve
ilkeler res communis humanitatis’in Antarktika’da daha verimli uygulanmasi agisindan ideal kavramsal alt yapi sayilabilir:
birlikte mulkiyet, elbirligi mulkiyeti, birlikte maliklere belirlenmis pay hasretmeme, her malike ortak menfaatleri koruma
yetkisi tanima, her birinin mulkiyet hakkinin ortakliga giren degerlerin tamamina yayildigini kabul etme, (hig olmazsa
olagan Usti yonetim islerinde) oy birligiyle karar alma, hukuki bosluklari payli milkiyete dair kurallarla doldurma, stirekli ve
musterek amaca tahsis edilmekten kaynaklanan taksim engeli benimseme, ortakligin giderilmesini (paylagmayi) isteyememe
ve mulkiyet birlikteligini siirdirme (idame-i stiyu) yoniinde 6rtuld (zimnf) anlasmanin varligini varsayma.

Anahtar Kelimeler
Res Nullius, Res Communis Humanitatis, insanhigin Ortak Mirasi, Medeni Hukukun Temel Terminolojisiyle insanligin Ortak
Mirasi Kavramini ideallestirme Denemesi, Res Communis’in Antarktika’da Daha Verimli Uygulanmasi Agisindan ideal
Kavramsal Alt Yapi

Abstract

There are various theories about the legal, economic, and political status of the North and South Poles. Furthermore,
theorists reach different scientific conclusions when comparing the North Pole (=Arctic) and the South Pole (=Antarctic).
The laws of the two poles are subject to different regimes. In Antarctic law, instead of res nullius (nobody’s, belonging to no
one), the principle of res communis humanitatis (the common property of all, belonging to the commonality of humanity)
and the motto of the common heritage of humanity are adopted. However, the collectivist Antarctic discourse in academia
is not clearly reflected in the Antarctic Treaty system. In this study, an attempt to idealise the concept of the common
heritage of humanity with the basic terminology of Roman civil law is undertaken, which may offer a new perspective on
the doctrine of the poles. The following terms and principles can be considered as an ideal conceptual infrastructure for
a more efficient application of res communis in Antarctica: co-ownership, co-ownership for or as undivided shares, the
absence of designated shares of co-owners, unanimous decision-making (at least in extraordinary administrative matters),
the extension of each co-owner’s property to the whole of the communal property, authorising each co-owner to protect
the common interests of the co-ownership, not authorising co-owners to file partition action, filling the legal gaps with

* Sorumlu Yazar: Ozlem Tiiziiner (Prof. Dr.), Anadolu Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali, Eskisehir, Tiirkiye.

E-posta: ozlemtuzuner@anadolu.edu.tr ORCID: 0000-0002-5575-3400

Atif: Tuzuner O, “Res Communis ve Roma Medent Hukukunun Diger Temel Kavramlariyla Antarktika Hukukunu ideallestirme Denemesi”.
(2024) 44(2) PPIL 553. https://doi.org/10.26650/ppil.2024.44.2.1471628

This work is licensed under Creative Commons Attribution-NonCommercial 4.0 International License @. BY _NC



https://orcid.org/0000-0002-5575-3400

Public and Private International Law Bulletin

the rules of co-ownership as divided, the impediment to partition arising from being allocated to a permanent
and common purpose, and the implicit agreement to maintain co-ownership.

Keywords

Res Nullius, Res Communis Humanitatis, Common Heritage of Humanity, Attempt to Idealise the Concept of the
Common Heritage of Humanity with the Basic Terminology of Roman Civil Law, Ideal Conceptual Infrastructure
for a More Efficient Application of Res Communis in Antarctica

Extended Summary
There are various theories about the legal, economic, and political status of the North

and South Poles. Furthermore, theorists reach different scientific conclusions when
comparing the North Pole and the South Pole. Both the Arctic and Antarctic harbor
many natural resources, including oil and natural gas, and are home to biodiversity.
However, the laws of the two poles are subject to different regimes. The Arctic is the
scene of a struggle for sovereignty between the resident and associated countries.
The Arctic Five (Russia, the United States, Canada, Norway, and Denmark), as well
as Iceland, Sweden, and Finland, three states that aim to obtain exclusive status even
though they have no direct borders with the ocean, are in competition with each other.
In contrast, in Antarctica, the sovereignty claims of seven states (Argentina, Australia,
France, Chile, Norway, the United Kingdom, and New Zealand) are frozen by the
Antarctic Treaty system. In fact, the legal regime of Antarctica, which lies outside the
sovereignty of all countries, is still open to debate. Antarctic law is characterised by
the Antarctic Treaty of 1959, which entered into force in 1961, and its extension, the
Antarctic Treaty system. Within this system, mining is prohibited except for scientific
purposes.

In Antarctic law, instead of res nullius, the principle of res communis humanitatis
and the motto of the common heritage of humanity are adopted because belonging to
no one means openness to occupation, which can lead to the submission of the weak
to the strong. In contrast, common belonging can produce peace, abundance, and
prosperity. The social science literature dealing with the poles explains res communis
in terms of collectivism and its ideal requirements. International law, on the other
hand, defines the sine qua non of such a fictitious commonality in terms of pluralism
and solidarity. The doctrine of the common heritage of humanity is skillfully projected
onto the Antarctic through multidisciplinary discourse, yet the collectivist Antarctic
discourse in academia is not clearly reflected in the treaty system.

The Antarctic Treaty was first ratified by twelve states, and forty-four others have
become members to date. Twenty-nine of these fifty-six states have decision-making
power, while twenty-seven can only attend meetings as observers. In other words, of
the fifty-six states nominally associated with the Antarctic Treaty, only twenty-nine
have decision-making authority. According to UN data, there are two hundred six states
in the world and one hundred seventy-seven of those do not participate in governance
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in Antarctica. Considering that only fifty-six of the world’s states are associated with
the Antarctic Treaty, at least one hundred fifty states currently have no conventional
connection with the legal regime of the glacial continent. Thus, Antarctica is the
common heritage of only %15 of the planet, to the exclusion of the remaining %85.
It is obvious that the Antarctic Treaty system, which represents the will of roughly
one-seventh of the world, is not global and does not meet the requirements of the
doctrine of the common heritage of humanity. This introverted and elitist treaty, whose
legal bindingness depends on the fate of international law, does not reflect a global
consensus. The legal regime that confines Antarctica to only twenty-nine elite states
is not a compromise but rather the collusion of a closed group.

It is only to be hoped that the states will collectively refrain from asserting
sovereignty in Antarctica out of concern for the common heritage of humanity. The
present study supports this hope with the basic terminology of civil law. If there is
hope that sovereign nations will come together to establish a new Antarctic Treaty
system, this project could be clarified by the ancient civil law infrastructure. This is
because the concepts of res nullius and res communis, known in philosophy and law,
have their antecedents in Christian theology and their origins in Roman civil law. In
fact, the idea of the common heritage of humanity being passed down from generation
to generation comes from Roman law.

The historical details of res communis humanitatis can be useful when envisioning
the ideal governance of Antarctica. Here, an attempt to idealise the concept of the
common heritage of humanity with the basic terminology of Roman civil law is
undertaken, which may offer a new perspective on the doctrine of the poles. The idea
of the Antarctic law protecting future generations is only possible with the acceptance
of communis humanitatis and collective property. The following terms and principles
can be considered as a conceptual infrastructure for a more efficient application of res
communis humanitatis in Antarctica: co-ownership, co-ownership for or as undivided
shares, the absence of designated shares of co-owners, unanimous decision-making
(at least in extraordinary administrative matters), the extension of each co-owner’s
property to the whole of the communal property, authorising each co-owner to protect
the common interests of the co-ownership, not authorising co-owners to file partition
action, filling the legal gaps with the rules of co-ownership as divided, the impediment
to partition arising from being allocated to a permanent and common purpose, and the
implicit agreement to maintain co-ownership.

The Roman jurist Ulpian thought as follows: The benefits produced or transformed
from res communis are res nullius. However, in Antarctica, the rule that what is on/in
res communis is considered res nullius should be applied with caution and sensitivity
because this continent, which resembles a Pandora’s box, contains unimaginable riches.
The fact that what is on/in Antarctica is considered res nullius and that those who
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labor to obtain these fruits are rewarded with propriety may lead to the exploitation of
developing countries by developed ones. It is unacceptable that the precious minerals
and biodiversity of Antarctica should be reserved for certain powerful countries simply
because they have labored to acquire them. In terms of the South Pole res communis
humanitatis requires the equitable sharing and use of resources. After all, the freedom
to claim the benefits of humanity’s common heritage is limited by the principles of
equitable sharing and passing it on to future generations.
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Giris

Kuzey Kutbu (=Arktik) ve Giiney Kutbu (=Antarktika), sadece cografi 6zellikleri
degil, ayn1 zamanda iktisadi ve siyasi statiileri de ayristigindan hukuken birbirlerinden
bagimsiz incelenir. Gerek Arktik gerek Antarktika petrol ve dogalgaz dahil pek ¢ok
dogal kaynag1 yer altinda barindirir, ayrica biyolojik ¢esitlilige ev sahipligi yapar.
Bu zenginligin miilkiyete konu edilip edilmemesi farkli hukuki teorilerle literatiirde
tartisitlmaktadir. Antarktika’da 1959°da imzaya agilan ve 1961°de yiiriirliige giren
Antarktika Antlagsmas1 (4dntarctic Treaty)' onciiliigiinde Antarktika antlagmalar
sistemi (Antarctic Treaty system) kuruludur. Tiirkiye Cumhuriyeti, Antarktika
Antlagsmasi’na 1995°te katilmus, istisari taraf statiisline erisememis, istisari olmayan
taraf sifati kazanmistir.? Bu sistem, Antarktika Antlagmasi’na eklenen uluslararasi
sOzlesme ve protokollerden olusur. 1972’deki Antarktik Foklarini Koruma Sézlesmesi
(Convention for the Conservation of Antarctic Seals)*; 1980’deki Antarktik Deniz
Yagsam Kaynaklarimin Korunmasi Sozlesmesi (Convention for the Conservation of
Antarctic Marine Living Resources)* ve 1991°deki Antarktika Antlagmasi’na Ek Cevre
Koruma Protokolii (Protocol on Environmental Protection to the Antarctic Treaty)®,
Antarktika Antlagmasi’nin uzantilaridir. Cevre Koruma Protokolii’'ne Madrid Protokolii
de denilir. Tiirkiye Cumhuriyeti, Madrid Protokolii’nii 2017’ de kabul etmistir.® Madrid
Protokolii’niin ekleri Antarktika’nin tabi oldugu rejimi ayrintili diizenler. S6z konusu

1 Antarctic Treaty (1 Aralik 1959°da kabul edildi, 23 Haziran 1961°de yiiriirlige girdi) 402 UNTS 71.

2 Milletlerarasi Antlasmalarin Yapilmast, Yiiriirliigii ve Yaymlanmast ile Bazi Antlasmalarm Yapilmasi Igin Bakanlar Kuruluna
Yetki Verilmesi Hakkinda Kanun, Kanun Numarasi: 244, Kabul Tarihi: 31.5.1963, RG 11.6.1963/11425 <https://www.mfa.
gov.tr/data/bazi-andlasmalarin-yapilmasi-icin-cbsk-na-yetki-verilmesi-hk-kanun.pdf> Erisim Tarihi 1 Ocak 2025; 1995/7172
Sayili Bakanlar Kurulu Karari, Kabul Tarihi: 3.8.1995, RG 18.9.1995/22408 <https://tudav.org/wp-content/uploads/2018/04/
Antarktika_sozlesmesi_metni.pdf> Erisim Tarihi 31 Aralik 2024.

3 Convention for the Conservation of Antarctic Seals (1 Haziran 1972’de kabul edildi, 11 Mart 1978’de yiiriirliige girdi) 1080
UNTS 175.

4 Convention for the Conservation of Antarctic Marine Living Resources (20 Mayis 1980’de kabul edildi, 7 Nisan 1982’de
yurirlige girdi) 1329 UNTS 47.

5 Protocol on Environmental Protection to the Antarctic Treaty (Madrid Protocol) (4 Ekim 1991°de kabul edildi, 14 Ocak
1998°de yiiriirliige girdi) 2941 UNTS 9.

6 2017/10272 Sayili Bakanlar Kurulu Karari, Kabul Tarihi: 1.5.2017, RG 24.5.2017/30075 <https://www.resmigazete.gov.
tr/eskiler/2017/05/20170524-18.pdf> Erigim Tarihi 31 Aralik 2024; Antarktika Antlasmasi Cevre Koruma Protokolii’ne
Katilmamizin Uygun Bulunduguna Dair Kanun, Kanun Numarasi: 6774, Kabul Tarihi: 14.2.2017, RG 8.3.2017/30001
<https://www.resmigazete.gov.tr/eskiler/2017/03/20170308-10.pdf> Erisim Tarihi 31 Aralik 2024.

Nil Kula Degirmenci, Tiirkiyenin istisari taraf konumu kazanmasi amaciyla gerekli sartlari arastiran proje yiriitmektedir
(‘Antarktika Anlasmalar Sisteminde Tiirkiye nin Danisman Ulke Olmasi Igin Uluslararast Kutup Mevzuat: Cergevesinde
Gereken Hukuki Altyapmin Arastirilmasit TUBITAK Projesi’ <https:/avesis.deu.edu.tr/proje/96d2ccd8-b705-439¢-84ed-
8ec987467480/antartika-anlasmalar-sisteminde-turkiyenin-danisman-ulke-olmasi-icin-uluslararasi-kutup-mevzuati-
cercevesinde-gereken-hukuki-altyapinin-arastirilmasi> Erigim Tarihi 14 Nisan 2024).

Tiirkiye Biiylik Millet Meclisi’nin ilgili komisyonu, Madrid Protokolii’ne katilma liizumunu 18.12.2014’te s6yle
gerekgelendirmistir:  Ulkemizin Antarktika ile ilgili calismalara ilk elden dahil olabilmesini teminen Antarktika bélgesinde
bilimsel istasyon kurulabilmesi ve isletilebilmesi, iilkemizin hi¢cbir iilkenin egemenligi altinda olmayan Antarktika kitasinin
vonetiminde soz sahibi olabilmesi, iilkemiz menfaatlerine uygun olarak Antarktika kara kitast cografyast kapsaminda
canli ve cansiz dogal kaynaklarin bugiinkii ve gelecek nesillerin haklarini bir arada gozeten siirdiiriilebilir kullaniminin
saglanmasi, bilimsel arastirmalarin tesviki ve milletlerarasi bilimsel ig birliginin desteklenmesi icin gerceklestirilen
arastirmalarin sonuglarindan itilkemizin de yararlanabilmesi, iilkemizin Antarktika ya ilgisinin goriiniirliigiiniin artmasi,
cevreye karsi duyarliligimizin vurgulanmas, diger iilke temsilcileriyle bir araya gelinerek bilgi paylasimi, es giidiim, iletigim,
uluslararast degisim programlarina ve projelerine katilim saglanmasi ... amaciyla ..." [ Antarktika Antlasmasi Cevre
Koruma Protokolii’ne Katilmamizin Uygun Bulunduguna Dair Kanun Tasarisi ve Disisleri Komisyonu Raporu (1/1007)’
<https://wwwS5.tbmm.gov.tr/sirasayi/donem24/yil01/ss698.pdf> Erigim Tarihi 14 Nisan 2024].
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ahdi sistemde, Cevre Koruma Protokolii bilimsel amaglar haricinde maden ¢ikarilmasini
yasaklar. Arktik ise mukim ve iltisakli devletlerin hakimiyet miicadelesine sahne
olmaktadir.” Yine de Arktik acisindan sadece kita sahanligi kapsaminda kiigiik ve sinirlt
alanin res communis omnium (biitlin topluluga ait, belonging to the entire community)
sayilmasi savunulur.® ‘Arktik Okyanusu 'nda buzulla kapl yerlerin erimesi durumunda
olusacak deniz alanlarmmin en azindan kiigiik kismi kiyi devietlerinin yetkisinin otesinde
kalacaktir’ ® Buna karsilik, Arktik’te geleneksel deniz hukukundan sapilmasi ve
genisletilmis kita sahanlig1 uygulamasiyla sinirli res communis bile kalmamas: ileri
siiriiliir. Oyle ki devletlerin kartografik tasarimlari denizlerin 6zgiirliigiinii kéreltmistir.'®

Kutup hukuku (polar law), Arktik ve Antarktika i¢in gecerli kurallan tartisir; yasal rejimleri
tanimlar ve ihtilafh siiregleri hem yonetmeyi hem de ¢6zmeyi hedefler; karma hukuki sistem
(mixed legal system) 6zelligi arz eder; disiplinlerarasi ve ¢ok merkezli isler; uluslararasi kamu
hukuku, uluslararas1 deniz ve ¢evre hukuklar1 yan sira sosyal bilimlerin baska alanlarmi
es zamanl ilgilendirir. Diger taraftan, Arktikteki yerli halklarin yasalariyla, ayrica orf ve
adetlerine uygun hakli beklentileriyle is diinyasinin aym bolge tizerindeki ekonomik ve
endiistriyel hedefleri catisir. Arktik beslisi (Rusya, Amerika Birlesik Devletleri, Kanada,
Norveg ve Danimarka), ayrica bu okyanusa dogrudan sinir1 bulunmasa bile miinhasir statiiler
elde etmeyi amaglayan izlanda, Isve¢ ve Finlandiya birbirleriyle rekabet halindedir. Iste
boylesine ¢atisma ve rekabet de kutup hukukunun konusudur.!!

Kutup hukuku denilen karma hukuk dalinda medeni hukuk ilkin g6z ard: edilebilir.
Aslinda Antarktika’nin devlet hakimiyetine yabancilagmasi, dahast miilkiyetin genel gecer
kurallarina sigmamasi devletler genel 6gretisinde medeni hukukun tarihi kavramlarmdan
esinlenerek agikliga kavusturulmaktadir. Gergekten, Antarktika’ya yaklasimda bagvurulan

7 Aybiike Simsek inan, * Uluslararasi Toplumun Kutup Politikalari: Arktik-Antarktika Karsilastrmast® (2019) (Ozel Say1) Akdeniz
iktisad? Idari Bilimler Fakiiltesi Dergisi 207, 208-224; Natalia Loukacheva, Introduction to Polar Law’ ig Natalia Loukacheva (ed),
Polar Law Textbook (Nordic Council of Ministers 2010) 13-21; N Karen Scott ve L David VanderZwaag, ‘Introduction to Polar
Law’ i¢ N Karen Scott and L David VanderZwaag (eds), Research Handbook on Polar Law (Elgaronline 2020) 11-15; Rachael
Johnstone, Yoshifumi Tanaka ve Vibe Ulfbeck, The Routledge Handbook of Polar Law (Routledge Taylor & Francis 2023) 34, 43,
132; Natalia Loukacheva, ‘New Book: Polar Law and Resources’ (2015) 6(2) Arctic Review on Law and Politics 175; H Charles
Norchi, ‘From Maine to Tasmania: Polar Law in an Age of Uncertainty’ (Mainelaw, 27 November 2022) <https://mainelaw.maine.
edu/faculty/from-maine-to-tasmania-polar-law-in-an-age-of-uncertainty/> Erigim Tarihi 31 Aralik 2024; Melis Yiiksel, ‘/nsanligin
Ortak Mirast ve Antarktika 'mn Huluksal Statiisiiniin Belirlenmesi® (Yiiksek Lisans Tezi, Hacettepe Universitesi 2021) 180-189;
Claudia Cinelli, ‘The Delimitation Process in the Central Arctic Seabed: Sovereign Rights or a Condominium or Res Co i
Omnium?’ i¢ 5th Biennial Conference Valencia (Spain) 13-15 Sept 2012 Conference Paper Series 2 (1) (ESIL 2012) 1, 3; Louise
Nordkvist, ‘ The Legal Future of the Arctic Region - Challenges and Opportunities Facing the World s Northernmost Area’ (Yiiksek
Lisans Tezi, Lund Universitesi 2013) 1, 2, 13, 14; Parker Clote, ‘Implications of global warming on state sovereignty and arctic
resources under the United Nations convention on the law of the sea: how the arctic is no longer communis omnium naturali jure’
(2008) 8(2) Richmond Journal of Global Law and Business 195.

8  Cinelli, (n 7) 12; ayrica bkz Nesibe Berkut, ‘Arktik Bolgesine Iliskin Insanhigin Ortak Mirast Kavrami Tartismast’ ig Sultan
Uzeltiirk Tahmazoglu, Kutluhan Bozkurt ve Duygu Kulag (eds), Iklim Krizi ve Hukuk (Legal 2022) 137, 153-160.

9  Berkut, (n 8) 160.

10 Clote, (n7) 212-221.

11 Loukacheva, ‘Introduction’ (n 7) 13-21; Loukacheva, ‘New Book’ (n 7) 175; Scott and VanderZwaag, (n 7) 1-4; Clote, (n
7) 195-197; Norchi, (n 7); Berkut, (n 8) 147, 148, 150-153; Johnstone, Tanaka and Ulfbeck, (n 7) 13-33; Ceyhan Karasoy,
Kuzey Buz Denizi 'nde Yasanan Giincel Gelismeler ve CMI’nin Bu Konudaki Calismalar: (On iki Levha 2018) 83, 84;

ayrica bkz FS Ruddy, ‘Res Nullius and Occupation in Roman and International Law’ (1968) 36(2) University of Missouri
at Kansas City Law Review 274, 283.
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res nullius (kimseye ait olmayan, nobody s / belonging to no one) terimi Roma medeni
hukukundan bugiine intikal etmistir. Bu ¢aligmada, Antarktika hukuku agisindan insanligin
ortak miras1 kavramini ideallestirmek denenir. Res nullius yerine res communis (ortak,
common) prensibinin ve insanligin ortak mirasi (common heritage of humanity / mankind)
mottosunun yeglenmesi savunulur. Insanligin ortak mirasi bakis agisinin kimseye ait
olmamak kabuliine kiyasla avantajlar1 agiklanir. Ayrica, Antarktika’da kabul goren
insanligin ortak mirasi anlayigina medeni hukukun birlikte miilkiyete, 6zellikle elbirligi
miilkiyetine iligkin koklii ilkelerinden hareketle bazi katkilarda bulunulur.

I. Antarktika’nin Hukuki Statiisii

Giiney Kutbu, i¢inde higbir lilke olmayan tek kitadir. Arastirma istasyonlari
haricinde simdiye kadar insanlara siirekli mesken olmamustir. Burast fiilen (de facto)
buz tabakasidir, hukuken (de jure) insanligin ortak miras1 sayilarak uluslararasi boyutta
agag@1 yukari altmig yildir Antarktika antlagmalar sistemine gore yonetilir.'” Bu antlagma
soguk savas doneminin ilk silahsizlanma kararinin yansimasidir.'* Antarktika, iki
bin bes yiiz metre yliksekliktedir, diinyanin en soguk iklimine sahiptir, siirekli buz
tabakasiyla kaplidir. Diinyadaki tath suyun yiizde doksanini buz tabakasi seklinde
tutmakta ve kompleks topografyastyla bilim insanlarinin dikkatlerini ¢ekmektedir.
Zira ana karanin {istii, yamact ve etrafi buzullarla ¢evrilidir."* Arktik ve Antarktika’nin
hukuki statiileri esglidiimli agiklanamaz. Yine de iki kutuplu hukuk (bipolar law)
yerine kutup hukukundan bahsedilir. Esasen Antarktika kiiresel miistereklerin
pargasidir.”® Kuzey Kutbu’ndan farkli vaziyette Giiney Kutbu devletlerin egemenligine
simdilik yabancidir.'® Bu bilgiler, Antarktika’nin res communis ve insanligin ortak
miras1 oldugunu akillara getirir."”

12 Scott ve VanderZwaag, (n 7) 3; Simsek inan, (n 7) 215; Kemal Baslar, ‘Antarktika Antlasmalar Sistemi (1961-2001): 40
Yiln Ardindan Antarktika nin Hukuki Rejimi’ (2003) 52(2) Ankara Universitesi Hukuk Fakiiltesi Dergisi (UHFD) 77, 79-
87; Abdiilkadir Akil, ‘ Uluslararas: Hukuk Cercevesinde Insanhgin Ortak Mirasi Olarak Antarktika® (2021) 16(2) Erzincan
UHEFD 339, 341; Sanem Ozer, ‘Avustralya’'min Antarktika Politikasr’ (2019) (Ozel Say1) Akdeniz iktisadi Idari Bilimler
Fakiiltesi Dergisi 174, 181.

13 Ozer, (n 12) 181; ayrica bkz Elgin Doruk, ‘Uluslararas: Hukuk Kapsaminda Antarktika Siyaseti’ (2021) 6(1) Cankaya
UHFD 199, 201.

14 Deniz Bozkurt, ‘Antarktika’da Iklim Degisikligi ve Ilkeleri’, i¢ Sultan Uzeltiirk Tahmazoglu, Kutluhan Bozkurt ve
Duygu Kulag (eds), fklim Krizi ve Hukuk (Legal 2022) 127, 129, 130; Christian Roschmann, ‘Zklim Degisikligi ve Insan
Haklary’ Engin Firat (tr) (2021) 70(4) Ankara UHFD 1155, 1158; Bayram Oztiirk, ‘ Tiirkiye Nasil Bir Antarktika Stratejisi
Gelistirmelidir?’ (2015) 7(13) Bilge Strateji 1; Stimeyra Coskun Altiner, ‘Antarktika Kitasindaki Hukuki Rejim ve Tiirkiye 'nin
Kitadaki Varligr’ (2018) 22(3) Ankara Hac1 Bayram Veli UHFD 113, 114; Eylem Kadriye Lassalle Ozkaya, Evren Mehmet
Eken ve Mustafa Atatorun, ‘Tiirkiye 'nin Antarktika A¢ilimi: Stratejik, Ekolojik ve Etik Sorun ve Firsatlar’ (2023) 8(15)
Uluslararast Afro-Avrasya Arastirmalart Dergisi 1, 2; Karasoy, (n 11) 30.

15 Scott ve VanderZwaag, (n 7) 1, 2; ayrica bkz Akil, (n 12) 350, 351; Oztiirk, (n 14) 6; Kerem Ali Kayhan, Uluslararast
Hukukta Atmosferin Korunmast ve Devletlerin Sorumlulugu (On 1ki Levha 2017) 43-45. ‘Antarktika diinya mirasidir ve
bilimin gelismesi icin cok uygun alandir’ [Oztiirk, (n 14) 6].

16 Johnstone, Tanaka ve Ulfbeck, (n 7) 43.

17 Simgek inan, (n 7) 216; Loukacheva, ‘Introduction’ (n 7) 14; Berkut, (n 8) 146-148; Baslar, ‘Antlasmalar Sistemi’ (n 12)
88, 89; Akil, (n 12) 341-345; Doruk, ‘Antarktika Siyaseti’ (n 13) 202, 207; Ozer, (n 12) 187; Oztiirk, (n 14) 6; Coskun
Altiner, (n 14) 113; Kayhan, ‘Atmosferin Korunmasi® (n 15) 43-45; Lassalle Ozkaya, Eken ve Atatorun, (n 14) 3, 7, 11;
Kerem Ali Kayhan, ‘Uluslararast Hukukta Insanligin Ortak Kaygist Kavramy® (2018) (1) Galatasaray UHFD 221, 225;
ibrahim Ali Akkutay, ‘Uluslararast Hukuk Bakimindan Derin Deniz Yataginda Yer Alan Kaynaklarin Arastirdmasi, Kesfi
ve Isletilmesi’ (2016) (2) Ankara Barosu Dergisi 155, 157-161; Elgin Doruk, ‘Ortak Miras Kavram: Baglaminda Antarktik
Is Birligi’ (2021) 31(1) Firat Universitesi Sosyal Bilimler Dergisi 231-237.
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Antarktika devletlerin egemenlik iddialarindan kagindigi ilk uluslararasilastirilmis
alandir.'® Buradaki rejimin ¢ekirdegi ek protokoller igeren temel bir uluslararasi
antlagmadir. Bir sekretarya yani sira tiim antlagsma taraflarinin katilmadigi karar alma
imtiyazindan bahsedilebilir.!"” Antarktik Antlasmasi ilkin on iki devlet tarafindan
onaylanmis, bu y1la degin kirk dort devlet daha isbu antlagmaya taraf olmustur. Elli alt:
devletin yirmi dokuzu karar alma kudretini haizdir, yirmi yedisi ise sadece gdzlemci
konumunda toplantilara katilabilir.?® Antarktika antlagsmalar sistemi, Antarktika ve
kaynaklarinin hukuki statiisiinii belirleyen farkl: tarihlerde imzalanmis bagimsiz
antlagmalarin toplamidir.?! Altmis bes yilda hukuki a¢idan sofistike boyuta erismistir.”2
Antarktika’daki uluslararasi tertibin baskin dayanaklarindan biri bilimdir. Burada bilim,
egemen devletlerin hem rekabet ettikleri hem de is birligi yaptiklar aractir. Clinkii
demografik agidan yoksun kalmis 1ss1z kitada ekonomik ve askeri faaliyet potansiyeli
g6z ardi1 edilebilir fakat buzullarin (ve altinin) bilimsel vaatlerinden vazgegilemez.
Dolayisiyla bilim yapmak Antarktika’yla mesru bag kurmak anlamia gelir.”

I1. Res Nullius ve Res Communis’in Tarihil Temelleri

Orta Cag boyunca felsefe ve hukukta kullanilagelen res nullius ve res communis
kavramlarmin nciilleri Orta Cag teolojisinde ve Ispanyol Skolastiklerinin ictihatlarinda
bulunur.* Nitekim Roma hukukunda; res extra commercium (ticaret dis1, outside of
commerce) bashg altinda, res nullius divini juris / res sacramenti (hi¢ kimse tarafindan
sahiplenilemeyen ilahi miilkiyette olan / kutsal, divinely owned property that cannot be
owned by anyone / divine), res publica (kamusal, public)® ve res communes seklinde
ticlii ayrim vardir. Sonuncusu, kimseye ait olmayan ve herkesce ortak kullanilan

18 Scott ve VanderZwaag, (n 7) 2, 3; ayrica bkz M Dikran Zenginkuzucu, Uluslararast Hukuk ve Adalet (Yapi, llkeler,
Tartismalar, Gelismeler) (Legal 2023) 197. Kita; politikadan arindirilmus, sivillestirilmis ve somiiriiye kapatilmistir [Lassalle
Ozkaya, Eken ve Atatorun, (n 14) 3].

19 Norchi, (n 7); Berkut, (n 8) 146, 147; Baslar, ‘Antlasmalar Sistemi’ (n 12) 90, 91; Lassalle Ozkaya, Eken ve Atatorun, (n
14) 3; ayrica bkz Catherine Le Bris, ‘Insanlik Haklar: Evrensel Bildirgesi Projesinin Igerimleri’ Erkan Duymaz (tr) (2017)
6(12) Anayasa Hukuku Dergisi 513, 515.

20 ‘Secretariat of Antarctic Treaty-Parties’ <https://www.ats.aq/devAS/Parties?lang=e> Erigim Tarihi 31 Aralik 2024; ayrica
bkz Simsek Inan, (n 7) 215; Zenginkuzucu, (n 18) 198, 199; Akil, (n 12) 346, 347; Doruk, ‘Antarktika Siyaseti’ (n 13) 211;
Baslar, ‘Antlagmalar Sistemi’ (n 12) 89 (2003’teki verilere gore); Fevzi Topsoy, ‘1982 Birlesmis Milletler Deniz Hukuku
Sozlesmesi Kapsaminda Baris¢il Amaglar Teriminin Anlamy’ (2012) 61(1) Ankara UHFD 383, 386.

21 Topsoy, (n 20) 386; Baslar, ‘Antlasmalar Sistemi’ (n 12) 87; Coskun Altiner, (n 14) 114.

22 Doruk, ‘Antarktik Is Birligi’ (n 17) 201. Antarktika antlasmalar sisteminde aristokratikten global rejime dogru giiglenme
gerceklesmistir [2003 verilerine gore bkz Baslar, ‘Antlasmalar Sistemi’ (n 12) 87].

23 Roberts Peder, ‘Does the science criterion rest on thin ice?’ (2023) (189) Geographical Journal 18-20; ayrica bkz Coskun
Altiner, (n 14) 116; Ozer, (n 12) 175, 177, 179.

24 Martin Schermaier, ‘Res Communes Omnium: The History of an Idea from Greek Philosophy to Grotian Jurisprudence’
(2009) (30) Grotiana 20.

25 Britannica, Oxford Academic ve Wikipedia sozliiklerine gore, res publica, sadece res privata (6zel miilkiyete tabi, subject
to private property) ve res privata Caesaris (property of the emperor, imparatorun miilkii) karsiti degildir, ayn1 zamanda
kamu meselesi (public affair) ve milletler toplulugu (commonwealth) anlamina da gelir ve cumhuriyet (republic) kelimesinin
kokii kabul edilir. Ayrica tim Roma vatandaglarini kapsayan, onlarin haklarini koruyan ve sorumluluklarini belirleyen siyasi
sistemin biitiiniinii ve demokratik isleyisini ifade eder [Louise Hodgson, Res Publica and the Roman Republic: Without Body
or Form (OUP 2017) 1-20; ‘Wikipedia-Res Publica’ <https://en.wikipedia.org/wiki/Res_publica> Erigim Tarihi 31 Aralik
2024; ‘Britannica-Republic’ <https://www.britannica.com/topic/republic-government> Erisim Tarihi 31 Aralik 2024].
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seylerdir®® ve utilitas communis omnium (herkesin ortak faydasi, common good of all)
kuralina tabidir. Ortak kullanilma 6l¢iitiinde, ‘bireysel hayatlarin ve tiim kolektivitenin
somut ¢ikarlart birlesik anlasilir’. Roma’da ideal ve farazl menfaatler degil, ¢esitli
parcalardan olusan kiilliyatin soyut varlik olarak, toplum ve onun iiyelerinden bagimsiz
gereksinimleri onemsenmistir.?’

Res nullius naturaliter fit primi occupantis (res nullius ilk isgalciye dogallikla
ait olur, res nullius naturally belongs to the first occupier) ilkesi konuyu agikliga
kavusturur. Zaten res communis, res propria (milkiyete konu olan, subject to full
ownership of property / belonging to a legal owner) karsitidir.?® Benzer deyisle,
res nullius naturaliter fit primi occupantis (sahipsiz sey dogallikla ilk ihraz / isgal
edenindir, nobody s thing naturally belongs to the first occupier) kurali gegerlidir.”®
Belli ki Roma hukukunun sahiplenme bakis agisinda, ihraz ve isgal ayrimi heniiz
belirmemistir ya da ikisinin yerine basit¢e occupatio (isgal, occupation) kullanilmistir.>

Res nullius, fert mamelekine dahil olabilen, fakat su sirada kimseye ait olmayan
seylerdir. Res communis ise kisinin veya devletin olmayan, aslinda res extra
matrimonium / patrimonium (mamelek / tereke disi, outside of matrimony / patrimony)
grubunda yer alan miisterek esyadir. Res communis omnium herkesin serbestce
yararlanmasina agiklik anlamina gelir. Bunlar hukuki igslemlere konu edilmesi yasaktir.!
Roma toplumunda, insan yasami i¢in vazgeg¢ilmez egyalar insanligin ortak kullanimina
birakilmistir.*> Res communis’in detaylandirilmasinin temelinde, ekonominin gerekleri
ve doganin akis1 arasindaki iligkiye odaklanilmigtir. Ciinkii Romanistlere gore herkesin
¢ikarlarmin topluca gergeklesmesine aragsal bagl esyalar ortaktir.*?

26 Philippe Landelle, ‘L évaluation des statuts juridiques de la faune sauvage en France’ (2005) 268 (Septembre) Revue faune
sauvage 57, 58; Sompong Sucharitkul, ‘Evolution continue d’une notion nouvelle: le patrimoine commun de I’humanité’
i¢ Yoram Dinstein ve Mala Tabory (eds), International Law at a Time of Perplexity (Essays in Honor of Shabtai Rosenne)
(Martinus Nijhoff Publishers 1989) 887, 889, 890; P Thomas Rausch, ‘Occasional Eucharistic Hospitality: Revisiting the
Question’ (2013) (74) Theological Studies 399, 405, 418; Micheal Laver, ‘Public, Private and Common in Outer Space: Res
Extra Commercium or Res Communis Humanitatis Beyond the High Frontier?’ (1986) (34) Political Studies 359, 364; Pedro
Luis Rosello Perea, ‘Res communes omnium’ (1962-1963) 8(2) Revista de Derecho Puertorriqueno, 7, 14-16; Antonio Palma,
‘Res Publica-Res Privata: Use of Privatistic Categories in Law for Construction of Roman Administrative Structure at the
Beginning of the Principate’ (2019) (2) Tus Romanum 47, 52; Domenico Dursi, ‘Marcians Res Communes Omnium: The
Balanced Relationship between Man and Natural Resources’ (2023) (30) Revista Digital de Derecho Administrativo 227,
231-233, 239; Richard Perruso, ‘The development of the doctrine of res communes in medieval and early modern Europe’
(2002) 70(2) Tijdschrift voor Rechtsgeschiedenis / Legal History Review 69, 74, 75; Rudolph Sohm, /nstitutes of Roman
Law (Clarendon Press 1892) 225, 226; Ozlem Séiitlii, Roma Ozel Hukuku (3. baski, Segkin 2022) 685-687; Karadeniz
Ozcan Celebican, Roma Esya Hukuku (5. baski, Turhan 2015) 34-38; Ruddy, (n 11) 274, 276, 277.

27 Palma, (n 26) 52.

28 W Eike-Henner Kluge, ‘Res Nullius, Res Communis and Res Propria: Patenting Genes and Patenting Life-Forms’ (2005)
(13) Jahrbuch fur Recht und Ethik 543, 551, 552.

29 Sohm, (n 26) 237; Celebican, (n 26) 145, 146; ayrica bkz P Van Warmelo, ‘Aspects of Joint Ownership on Roman Law’
(1957) 25(2) Tijdschrift voor rechtsgeschiedenis / Legal History Review 125, 129.

30  Artik ihraz ve isgal (occupation) yerine ikisini birlikte ifade etmek {izere sahiplenme (4neignung, possession) terimi kullanilir.
Calismada, ihraz, isgal ve sahiplenme tabirleri yerleri geldik¢e kullanilmaktadir.

31 Emine Mindiz, ‘Roma Hukukuna Gére Tasinmaz Miilkiyetinin Dikey Kapsami® (2021) 19(223) Legal Hukuk Dergisi 2987,
3037, 3055; Erdem Kiigiikbigake1, ‘Roma Hukukunda Miilkiyet Hakkinin Sinirlar:’ (Yiiksek Lisans Tezi, Ankara Universitesi
2010) 22; Kluge, (n 28) 551; Sogiitli, (n 26) 687; Celebican, (n 26) 36.

32 Sogitlii, (n 26) 687, 688; Celebican, (n 26) 37.
33 Dursi, (n 26) 229.
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Aslinda Roma Imparatorlugu’nun res extra commercium ve res publicae olmasi
gereken balik¢iliga miisait deniz ve nehir alanlarini; miinhasir miilk haline getirmesi,
res in matrimonio populi (halkin malvarlifi icinde, inside public assets) saymasi, ancak
devlete fayda ve gelir saglamas1 amaciyla kiraya vermesi vakidir.** Res communis
ilk defa uzak denizler hakkinda mecburiyetten kullanilmistir. Agik denizler tizerinde
egemenlik kurma araglarindan yoksun Romalilar, bagka se¢enekleri olmadigindan
buralari res communis ilan etmistir. Olan1 kabule dayali bu yontem, ancak Roma
kamu hukukunun temelinde 6zel hukukun yattig1 bilinciyle anlagilabilir. Ozel hukukta
miilkiyete nesne olamayanlar dogallikla res communis sayilir.*> Romalilar soyle
diistinmiistiir: Uzak denizler de uzay gibi algi 6tesidir. Bunlar insanlarin degil, yalnizca
Tanr1’nin miilkleri arasina yerlesmelidir. Sadece nehirler ve limanlar anlasilabilir,
insan egemenliginin parcasi haline gelebilir.** Roma’daki pratikte, deniz, okyanus,
giines, uzay ve aqua profluens (akar sular, running water); res communis omnium,
yani herkese ortak ve 6zgiir sayillmistir. Bunun icin iki dl¢iit aranmistir: egemenligin
mevcut olmamasi ve gelecege doniik yasaklanmasi.’’

Tarih boyunca devletlerin nu/lius topraklar: kendi hakimiyetlerine katik etme arzusu
seyredilir. Hatta vahsice veya yetersiz kullanilmak bile sahipsizlikle 6zdeslestirilir®.
Bugiin milletlerarasi iliskilerde, res nullius, sahipsiz topragin isgal edilinceye degin
herkesin kullanimina agik ve serbest olmasi1 anlamina gelir. Territoria nullius (sahipsiz
toprak, land of no one) occupatio riski altindadir.’® Res communis ise esyalar ve en
onemlisi miisterek kaynaklar {izerinde her tiirlii miilkiyeti olumsuzlar.* ilkinde hig
kimseye ait olmamak, ikincisinde diinya ortakligina déhil olmak kastedilir.*! Bu iki

34 Michel Hall¢, ‘La péche dans le droit romain’ (1980) 21(3-4) Les Cahiers du Droit 985.

35  Willem Zwalve, ‘The Introduction to the Jurisprudence of Holland and the Doctrine of the Free Seas’ (2009) (30) Grotiana
49, 63, 64; ayrica bkz Said Mahmoudi, ‘The sea, our common heritage’ (1999) (91) Naturopa 12; Kayhan, ‘Atmosferin
Korunmast® (n 15) 43-45.

36 Perruso, (n 26) 80.

37 Charlotte Ku, ‘The Concept of Res Communis in International Law’ (1990) 12(4) History of European Ideas 459; ayrica
bkz Kluge, (n 28) 551; Perruso, (n 26) 69, 74; Rosello Perea, (n 26) 12; Sohm, (n 26) 226; Sogiitli, (n 26) 687, 689;
Celebican, (n 26) 36. 1960’11 yillarda agik deniz ve deniz yatagi kavramlarmin suiistimalinden yakinan Puerto Rico’lu
romanist (medeni) hukukgu Rosello Perea, deniz kiyilarinin alti dahil Puerto Rico’ya aidiyetini beyan ve deniz yataginin
genisletilmemesini talep eder. ingiliz romanistlerin deniz yatagi ve agik denizleri genisleten yanli yorumlarindan sikayet
eder, onlarin kendi tilkelerinin ¢ikarlarini gozettiklerini belirtir. Ayrica Puerto Rico’da sadece yagmur suyunun degil tim
akarsularin res communis sayilmasini, herkesin her irmaktan su i¢ebilmesini veya sigirlarint sulayabilmesini savunur; Puerto
Rico’da donemin hiikiimetinin kiyilart turistik tesis isletmek i¢in kiralama imtiyazini yasalastirmasini elestirir. Ona gore,
Biiyiik Justinianus’tan bu yana res communes omnium olmaya devam eden deniz kiyilari tizerinde baskalarina tekel hakki
vermeye devletin iradesi yetmez [Rosello Perea, (n 26) 12, 13, 20, 22, 23].

38 Berkut, (n 8) 148.

39 Ruddy, (n 11) 278; ayrica bkz Sohm, (n 26) 227; Celebican, (n 26) 145, 146; Berkut, (n 8) 148. ‘Res nullius, ... hi¢ kimseye
ait olmayan, érnegin ozgiir durumdaki vahsi hayvanlar. Bunlarda miilkiyet occupatio ile kazanilabilir’ [Sohm, (n 26) 227,
ayn1 yonde bkz Celebican, (n 26) 145].

40  Shivani Singh, ‘The Common Heritage of Mankind: A Doctrine of the Wealth of the Commons’ (2018) 6(2) International
Journal of Creative Research Thoughts 1152; ayrica bkz Berkut, (n 8) 148.

41  Yong Ok Park, ‘Res Communis Versus Res Nullius’ (1976) 5(1) Journal of East and West Studies 77; ayrica bkz Daniel
Behailu Gebreamanuel ve Getiso Detamo Mekebo, ‘Res Nullius vs. Res Communis in Matters of Communal Lands of
Smallholder Farmers in Ethiopia’ (2018) 12(1) Mizan Law Review 99, 112, 113; Alexandre Kiss, ‘The Common Heritage of
Mankind: Utopia or Reality?’ (1985) 40(3) International Journal (XL Summer) 423; F Gerald Graham, ‘Ice in International
Law’ i¢ Thesaurus Acroasium Thessaloniki - The Law of the Sea Volume 7 (Institute of Public International Law and
International Relations 1977) 489, 493, 494; Nordkvist, (n 7) 13; Berkut, (n 8) 148.
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kavram arasindaki temel fark Roma’dan bu yana sahiplenilmeye ve/veya temelliike
elverigliliktir. Res communis’te, ihrazla / iggalle sahiplenme veya hukuki islemle
baskasina devretme miimkiin degildir. Oysa heniiz kimseye ait olmayan; miilkiyet
dis1 degildir, sadece miilkiyete konu edilmeye agiktir.** Res communis; miilkiyete,
zilyetlige, sahiplenmeye, haraca, herhangi kisinin miinhasir kullanimima kapalidir.*?
Boylece, res communis humanitatis (insanlik ortakligina ait, belonging to the
commonality of humanity), dogal kaynaklarin insanligin ortak mirasi kabul edilmesine
ve adil paylagilmasina kap1 aralar.*

Ulpinianus kus avlamanin makul olmadigini ama yasaklanamamasini drnek
verirken havadaki kuslarin res nullius niteligine isaret eder. Kaynaklar, res communis
iizerinde / i¢inde bulunanlarin res nullius addedildigini gosterir. Res communis
tizerindeki / i¢indeki res nullius™u fiziki manada ele gegiren kisinin serbest iktisabi
gecerlidir. Boylece, denizdeki baliklar, havadaki kuslar, kiyidaki taslar ve kumlar;
natura communis omnium (herkesin ortak dogasi, common nature of all) kavramindan
adeta res nullius’a kaymaktadir.* Bugiin de denizler, ay ve dis uzay hakkinda, emek
harcayanin emegi sayesinde buralarda ortaya ¢ikardig1 semereleri edinmesine sicak
bakilir. Esasen res communis’ler hi¢ kimsenin iktisabina agik olmasa da emektara res
communis’ten emegiyle ortaya ¢ikardigi meyveler lizerinde hak taninir. Onun fiil
calismasiyla res communis’ten irettikleri ya da donitistiirdiikleri miilkiyet hakkina
dahildir. Res communis, res propria’ya donlismez. Ama res communis’ten tiireyen
semereler res nullius addedilince, bunlar {izerinde emektarlarin (belirli kosullar ve
stireyle siirl) miilkiyete kavugmasi diistintilebilir.*® Yalmz res communis bilinci
rasyonel kullanim ve dogru yonetim gerektirir ve herkesin uymasi icap eden borglar
yaratir.*’” Zira insanligin ortak mirasinin nimetlerinden yararlanma ve semerelerini
sahiplenme 6zgiirliigii sinirsiz degildir. Bunlarin gelecek nesillere aktarilmasini
engelleyen faydalanma serbest degildir.*

II1. Antarktika Hukukunda Res Nullius’un Islevsizligine Kars:
Res Communis Humanitatis Coziimii ve Buna Yoneltilen Elestiriler

Devletler arasindaki iliskilerde ahlak-gii¢, yardimlasma-rekabet, kolektif-birey,
hukuk-siyaset diializmi devam eder. Bu kavramsal ¢ekismelerin aynisi res nullius

42 Olena Oleksandrivna Nihreieva, ‘The international legal regime of outer space between Res Communis and Res Nullius’
(2022) 28(1) Space Science & Technology 23, 26, 27; Kiss, ‘Utopia or Reality’ (n 41) 423; Sucharitkul, (n 26) 890.

43 Sucharitkul, (n 26) 890.
44 Laver, (n 26) 363, 364.
45 Dursi, (n 26) 235, 236.

46 Kluge, (n 28) 553. Insan geni arazi parseli degildir. Bu konuda entelektiiel peyzaj mantigiyla ilerlenemez. Genleri res
communis sayan bakisin deforme edilmesi elestiriye layiktir. Zira arastirmacilar tarafindan mevcudiyeti tespit ve izole
edilen DNA molekiillerini kontrol etmek imkansizdir [Kluge, (n 28) 554, 555].

47 Mahmoudi, (n 35) 12.
48  Alexandre Kiss, ‘Nature, the common heritage of mankind’ (1999) (91) Naturopa 10, 11.
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ile res communis arasinda da vardir.** Res communis humanitatis yerine res extra
commercium’un kabulii, teknolojik agidan geligmis tilkelerin sémiiriisiine sebep olabilir.*
Kutuplarin kamu diizeni statik sistemler degildir, dinamiktir. Kanada ve Maine (Amerika
Birlesik Devletleri) agisindan Kuzey Kutbu’nun anlamiyla Tasmanya (Avusturalya)
nezdinde Antarktika’nin degeri 6zdestir. Jeopolitik glic uzun zamandir kutup hukukunun
parcasidir.’' Bu dinamik sistemde, hukuk, insanoglunu Giiney Kutbu’nda egemenliksizligi
kaniksamaya itmistir. Bélgesel egemenlige karsi alman tedbirler aslinda Grotius un®?
mare liberum (denizlerin serbestisi) ilkesinin benimsenmesidir.>

Antarktika kitasinin barig¢il amaglarla tiim insanlik yararina kullanilmasi esasi
Antarktik Antlagsmasi’ndan sonra Birlesmis Milletler kararlarina konu edilmigtir.>*
Doktrinde de konuya deginilir. ‘Baris¢il amaglarla kullanimi tiim uluslara aitken,
egemenlik bakimindan Antarktika’nin kimseye ait olmamasi ise res nullius ilkesinin
benimsendiginin delilidir’ > Burada, Antarktika hakkinda res communis ve res nullius
ilkelerinin birlikte gegerliliginin ifade edilmesi ilgi ¢ekicidir. Cilinkii bunlar ¢akigsmaz,
ayrisir. Antarktika’nin kullanim bakimindan res communis, egemenlik agisindan res
nullius addedilmesi bu kavramlarin Roma’daki temellerine ve tanimlarina aykiridir.
Antarktika ya res communis ya da res nullius sayilir. Diger taraftan, ‘antlagma bélgedeki
hak iddialarint bertaraf ederek Antarktika nin hi¢ kimseye ait olmayan toprak terra
nullius olmaswnt saglamigtir’ >° Bu ciimlede de Antarktika’nin Antarktika Antlagmasi
sayesinde terra nullius sayildig1 sdylemi sasirticidir. Clinkii s6z konusu sistem bilakis
1ss1z kita tizerindeki isgal tehditlerini dondurmakla tinliidiir. Bilakis, mezkir antlagmalar
sistemi, Antarktika’nin terra communis sayilmasini resmen saglayamamigsa da bu
iilkiiye kap1 aralamistir. Ogretide, baska goriislerde, res communis humanitatis ve
Antarktika, daha net kesistirilir. S0yle ki Antarktika antlagmalar sistemi; buzul kita
tizerindeki egemenlik iddialarini rafa kaldirir, buray: insanliga ait kilar, kolektif alanda
baris ve bilimsel is birligi yaklagimini benimser.>’

49 Park, (n41) 77.

50 Laver, (n26) 372.

51 Norchi, (n 7).

52 Hugo Grotius, Hollandali dogal hukuk¢udur. Sekiilerlik ve bireysel haklar teorisiyle tinlenmistir. Ona gore savag zorunlu
kotiiliiktiir. 1625°te yazdigt De iure belli ac pacis (Savas ve Barig Hukuku) 6nemli eserlerinden biridir.

53 Ku, (n37) 470; ayrica bkz Schermaier, (n 24) 20; Zwalve, (n 35) 50, 51; Ruddy, (n 11) 280; Ségiitli, (n 26) 688; Celebican,
(n 26) 37. Uluslararasi ‘iligkilerin diizenlenmesiyle ilgili sorunlar dolayisiyla naturali iure communi diisiincesi yeniden
onem kazanmis, boylece denizlerde ozgiirliik, denizler iizerinde tiim insanlarin hak sahibi olmast goriisii ortaya atilmistir’
[Celebican, (n 26) 37].

54 UNGA ‘Question of Antarctica: report of the Report of the Secretary General 86/27310” 41* Session (1986) UN Doc
A/41/688; UNGA ‘Question of Antarctica: report of the 1st Committee 85/36832° 40™ Session (1985) UN Doc A/40/996;
ayrica bkz Zou Keyuan, ‘The Common Heritage of Mankind and the Antarctic Treaty System’ (1991) 38(2) The Netherlands
International Law Review 173, 182; Baslar, ‘Antlasmalar Sistemi’ (n 12) 97; Akil, (n 12) 349.

55  Simsek Inan, (n 7) 215, 216.
56 Berkut, (n 8) 147.

57 Kayhan, ‘Insanhgin Ortak Kaygist’ (n 17) 225, 233; Akkutay, (n 17) 157, 158, 161; Kayhan, ‘Atmosferin Korunmast’ (n
15) 43-45; Baslar, ‘Antlasmalar Sistemi® (n 12) 88; Akil, (n 12) 340-345, 349; Lassalle Ozkaya, Eken ve Atatorun, (n 14)
3,9, 11; Topsoy, (n 20) 383, 387; Coskun Altiner, (n 14) 113, 117, 122, 126; Ozer, (n 12) 184, 187, 188; Oztiirk, (n14) 6;
Keyuan, (n 54) 198; Norchi, (n 7); Doruk, ‘Antarktik Is Birligi’ (n 17) 232-234; Doruk, ‘Antarktika Siyaseti’ (n 13) 202.
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Antarktika hukukunda, kitanin res communis humanitatis olduguna dair pozitif
emareler acik degildir. Boylesine sarih madde bulunmamasina ragmen insanligin
ortak mirasina isaret eden belirli 6zellikler korunur. Ornegin tahsis edilememenin
yansitilmasi, mevcut egemenlik iddialarinin dondurulmasi, yenilerinin engellenmesi,
baris¢il amaglarla kullanma ilkesinin getirilmesi, maden ¢ikarmanin yasaklanmasi
bu minvaldedir. Insanligin ortak mirasinda aranan gelecek nesillere aktarma
diistincesinin Antarktika’da ¢evreyi ve biyolojik ¢esitliligi koruma ilkeleri ¢ergevesinde
benimsendigi séylenebilir.’® Nitekim amag, Antarktika insanlik mirasinin, bilhassa
¢evrenin ve biyolojik ¢esitliligin miidafaasidir.®® Yalniz Antarktika Antlagmasi erga
omnes (herkese karsi, towards everyone) ylikiimliiliikkler sonuglandiran hukuki rejim
ortaya koymaz. Sistemin bazi hiikiimleri uluslararasi toplum tarafindan kabul edilen
orf ve adetin yansimasidir.®® Diger deyisle, sistemdeki bazi kurallar, Antarktika’nin
insanligin yararina kullanilmasi noktasinda opinio iuris sive necessitatis addedilebilir.
‘Antarktika’da su anda ve yakin gelecekte maden kaynaklar: faaliyetlerinin
yasaklanmasi, ozellikle gelecek nesillerin ¢ikarlart ve yararlart géz oniinde

bulunduruldugunda, insanligin ortak mirast kavramiyla tutarlidu’ %

Antarktika antlagsmalar sistemine ragmen baz1 devletlerin sektorel ve cografl
yakinliktan kaynaklanan egemenlik savlari tamamen reddedilmemistir. Boylesine
hukuki ve fiili tehdit biisbiitiin silinmemistir. Bugiin Antarktika’daki buzullarin,
madenlerin ve canli kaynaklarin, mesela k7i/l ad1 verilen kii¢lik deniz canlilarinin
uluslararasi1 hukuktaki rejimi, yani res nullius, res communis veya res publica oldugu
tartismalari ne yazik ki hala neticeye kavusmamistir. Simdiye kadar hi¢bir devlet 1ss1z
buzullar lizerinde miinhasir hakimiyet iddia etmemistir. Bunu yapsalar sistemde biiytlik
uyumsuzluk ortaya ¢ikar. Mevcut rejimde biiyiik degisikliklere gitmeden Antarktika’y1
Birlesmis Milletler nezdinde de jure diinya parki ilan etmek ¢6ziim sayilabilir. Yeter
ki istisari taraflar buna riza gostersinler ve moratoryumu siiresiz kilsinlar.%

Ortak kayg1/ ilgi (common concern) ve ortak miras prensipleri Antarktika’nin 6ncii
karakterine uyarlanmalidir. Devletlerin 6zgiirliiklerinin genislemesi buranin zararma

58  Akil, (n 12) 352-354; Topsoy, (n 20) 386, 387; Kayhan, ‘Insanligin Ortak Kaygisi® (n 17) 225, 233; Ruddy, (n 11) 284;
Neslihan Giiner Ozkerim, ‘Hiikiimet Dist Kuruluglarin Uluslararast Antlasma Kurallarimin Olusumu ve Uygulanmast
Siirecine Etkileri’ (2023) 25(2) Dokuz Eyliil UHFD 731, 754; Keyuan, (n 54) 198. Antlasma biitiinsel degerlendirildiginde,
Antarktika’nin askerden arindirtlmasinin amaglandigi anlagilir. 1959°dan 6nceki diismanca hareketlerin sonlandirilmasi,
devletler arasinda bariseil is birliginin saglanmasi, askeri personelden bilimsel gayelerle yararlaniimasi istenir [Topsoy, (n
20) 387].

59 Le Bris, (n 19) 515.

60 Kemal Baslar, ‘Uluslararasi Hukukta Erga Omnes Kavrami®, (2002) 22(2) MHB 75, 99.

61 Keyuan, (n 54) 177, 198; ayrica bkz Patrizia Vigni, ‘The Interaction between the Antarctic Treaty System and the Other
Relevant Conventions Applicable to the Antarctic Area’ (2000) 2(1) Max Planck Yearbook of United Nations Law (4) 481,
492,494, 509.

62 Baslar, ‘Antlasmalar Sistemi’ (n 12) 88, 89, 93, 96. Avusturalya ise stratejik inkar politikas1 yonetmektedir [Ozer, (n 12)
175 vd.].
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sebep olabilir.®* Esasen Antarktika, uluslararasi deniz yatagi veya aydan farklidir.
Ciinkii uluslararasi deniz yatag1 veya ay herhangi devletin egemenlik iddiasina ve /
veya etkin iggaline hi¢bir zaman konu olmamigtir. Oysa insanligin ortak mirasi kabul
edilmeden 6nce Antarktika’nin %85’1 iizerinde yedi devlet (Arjantin, Avustralya,
Fransa, Sili, Norveg, Ingiltere ve Yeni Zelanda) egemenlik talebinde bulunmustu.
Amerika Birlesik Devletleri ve Sovyet Sosyalist Cumhuriyetler Birligi egemenlik
iddiasinda bulunma haklarini sakli tutmuslardi. Antarktika antlagsmalar sisteminde
anilan devletler egemenlik iddialarindan vazgegmemistir, yalniz yenilerinin kabul
edilmeyecegi ve mevcutlarin genisletilemeyecegi, yani dondurma (froze) kabul
edilmistir.* Her haliikdrda Antarktika, uluslararasi is birliginin sergilendigi yerdir.
Iste bu kosullarda insanligin ortak mirasinin parcasi addedilen Antarktika buzullar:
ne sekilde kullanilirsa kullanilsin hassas ¢evrenin hayatta kalmasina ve biyolojik
gesitliligin korunmasina 6zen gosterilir, kapsamli ve etkili uluslararasi kontrol sistemi
kurulur. Zaten bu yilizden Antarktika Antlagsmasi dahilinde, istisari taraflar, iki yilda
bir toplanir; bu toplantida antlasmanin diger taraflarini izleyici statiisiinde agirlar.®

Devletler ortakliga gereken dnemi vermemeye, res communis yerine res nullius
saymaya egilimlidir. Clinkii bu varsayma, onlara, kendi takdirlerine bagli vaziyette
miilkiyeti ele gegirme ve / veya dagitma olanagi tanir.®” Ayni yonde farkli bakis agisina
gore, buzullarin hukuki karakteri status mixus seklinde tanimlanabilir. Elbette res
communis kabul edilir. Ama buzullarin kendine 6zgii fiziki karakteri vardir, sabit
degildir, su lizerinde hareket edebilirler. Ayrica buzla ilgili kazalarda devletler
kendilerinde yargilama yetkisi goriir. Ikili karakterinden 6tiirii buzullar hukukta bogluk
teskil eder. Hukuken nasil nitelenirse nitelensin buzullarin pozitif degeri yiikseldikce
egemenler bunlari res nullius addetmeye yonelir.®® Klasik res communis rejimi, en
giiclii olanin tahakkiimii ve keyfiligiyle yer degistirebilir. Res communis’in erisime izin
verici rejimi, somiri 6zglrliigi sanilmamalidir. Gelismis ve gelismekte olan tilkeler
arasindaki esitsizlikler dikkate alinarak sinirsiz yararlanma zannindan insanligin ortak
mirasi fikrine gegilmistir.®” Res communis’lerin bu statiisii yakin zamana kadar tartisma
konusu olmamigti. Ne var ki teknolojinin bugiinkii gelisimi yiiziinden insanoglu, bir

63 Vigni, (n 61) 503. Aslinda insanligin ortak kaygis1 ve mirasi farklidir. Kaygi olan, daha genis kapsamlidir; devletlerin yetkisi
disindaki ve igindeki alanlari birlikte barindirir. Kimi zaman tek devletin egemenliginde bulunmasina ragmen yapu itibariyle
diger devletlere de etki eden bolgesel hususlar ortak kaygiya dahil sayilabilir [Kayhan, ‘/nsanligin Ortak Kaygis® (n 17)
225; Baslar, ‘Erga Omnes’ (n 60) 100, 101]. Bu agidan Antarktika, insanligin ortak hem kaygist hem de miras: seklinde
nitelenebilir ve Antarktika Antlasmasi’nin taraf devletlere is birligine katilma yiikiimliliga getirdigi diisiiniilebilir.

64  Yiiksel, (n 7) 215; Doruk, “Antarktik Iy Birligi’ (n 17) 232; Doruk, ‘Antarktika Siyaseti’ (n 13) 200, 201, 222; Zenginkuzucu,
(n 18) 198; Berkut, (n 8) 147; Baslar, ‘Antlasmalar Sistemi’ (n 12) 80, 88; Akil, (n 12) 339, 341, 346; Topsoy, (n 20) 386;
Ruddy, (n 11) 284; Oztiirk, (n 14) 2; Coskun Altiner, (n 14) 115, 116.

65 Ruddy, (n 11) 284; ayrica bkz Coskun Altiner, (n 14) 116; Doruk, ‘Antarktik Is Birligi’ (n 17) 231-238; Doruk, ‘Antarktika
Siyaseti’ (n 13) 206, 213, 221.

66 Nordkvist, (n 7) 13, 14; ayrica bkz Baslar, ‘Antlagmalar Sistemi’ (n 12) 81, 89, 97; Coskun Altiner, (n 14) 117, 118.

67 Gebreamanuel ve Mekebo, (n 41) 112.

68 Graham, (n 41) 494, 495.

69 D Armand Roth, La prohibition de I'appropriation et les régimes d’acceés aux espaces extra-terrestres (Presses Universitaires
de France 1992) 109-126.
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zamanlar kimsenin olmadigi diisiiniilen bolgelere girmis ve buralardaki comertligi
kesfetmistir.”® Gergekten insanligin ortak mirasi, tercihe sayan uluslararasi hukuk
ilkesidir; devletlerin miinhasir miidahalelerini sinirlamaya muktedirdir; jus cogens
prensibidir, yani emredicidir, zorunludur, tistiindiir (6nde gelendir), istisnaya miisaade
etmez; esitlik ve ayrimcilik yasagina tabidir; biitliinliin menfaati duygusuyla tatbik
edilir; 6demesizdir ve ddeneksiz yararlanmaya izin verir; ancak insanlik namina
korunmasi kaydiyla yararlanilmaya agiktir.”' Miistereklerin zenginligi 6gretisi (doctrine
of the wealth of the commons) umut vaat eder. Bu 0gretiye gore ne res nullius’e
ne de res communis’e itibar edilir. Roma hukukundan kalan ilkeler kamu mallariyla
ilgilidir. Insanligin ortak miras1 bakis agis1 yeglenmelidir. Bu goriingeye bes temel
ilke hakimdir: 6zel ya da kamusal ele gegirmenin miimkiin olmamasi; yonetimde tiim
uluslardan temsilciler bulunmasi ve yoneticilerin kaynaklari herkes adina yonetmesi;
yonetimden elde edilen faydalarin tiim devletler arasinda aktif paylasilmasi; silahli
veya silahsiz askeri tesis kurulamamasi; gelecek nesillerin yararina korumanin
stirdliriilmesi.”” Bagka goriise gore, insanligin ortak mirasinin bes kriteri soyledir:
tahsis etmeme, ortak yonetme, yarar paylasma, barig¢il amagclarla kullanma, gelecek
nesiller yararina koruma.” Paralel tasnif, insanligin ortak mirasinda, miilkiyet iddia
edememe, uluslararas1 yonetim, ortak menfaatler ve barig¢il amaglarla koruma seklinde
dort kistas bulundugunu savunur.” Uluslararasi hukukgular, belirleyici kistaslarimi
tayin etseler de insanligin ortak mirasinin hukuki anlamini hala tartisir. Hatta ortak
miras anlayiginda, uluslararasi teamiilden daha yiiksek beklentilere girilmez. Ciinkii
egemen devletlerin ortak ¢ikarlart miinhasir menfaatlerinin tistiinde tutmalar1 ve ortak
miras kabuliiniin adil paylagimi direten yoniine uymalari elbette stiphelidir.”

Artik insanlhigin ortak mirasi trajediye dontismiistiir. Herkes, sinirh diinyada, kendi
menfaatlerini kayirmaya zorlayan acimasiz sistemde i¢ine kapaniktir. Ortaklarin
serbestligine inanilmaktadir. Lakin herkes kendi ¢ikarlarini gozettiginden seriklerin
Ozgurligii kesinlikle mahva sebep olacaktir.”® Antarktika agisindan, yedi devletin
egemenlik iddiasi, her ne kadar simdilik dondurulmussa da bu 6teleme insanligin
ortak miras1 doktrinindeki tahsis etmeme, baris¢il amacla kullanma ve insanligin
gelecegini koruma kriterleriyle catisir. Antarktika Antlasmasi’nda oy kullanma

70 B Leo Malagar ve Marlo Apalisok Magdoza-Malagar, ‘International Law of Outer Space and the Protection of Intellectual
Property Rights’ (1999) (Fall) Boston University International Law Journal 1, 18.

71  Sucharitkul, (n 26) 902-905.

72 Singh, (n 40) 1152, 1155; ayrica bkz E John Noyes, ‘The Common Heritage of Mankind: Past, Present, and Future’ (2011)
40(1) Denver Journal of International Law & Policy 447, 450-453; Keyuan, (n 54) 191-197; Yiiksel, (n 7) 215-217; Doruk,
“Antarktik Is Birligi® (n 17) 234-236; Zenginkuzucu, (n 18) 199; Akil, (n 12) 344, 345.

73 Yiiksel, (n 7) 215-217; Akal, (n 12) 344, 345; ayrica bkz Topsoy, (n 20) 386; Kayhan, ‘Insanligin Ortak Kaygisi’ (n 17) 233;
Ruddy, (n 11) 284.

74 Kayhan, ‘Atmosferin Korunmasi® (n 15) 43-45
75 Noyes, (n 72) 455, 456, 461, 469-471; ayrica bkz Vigni, (n 61) 492, 494, 509.

76  Garrett Hardin, ‘The Tragedy of the Commons’ (1968) 162(3859) Science 1243, 1244; ayrica bkz Laver, (n 26) 359, 361.
“Niifus sorununun teknik ¢oziimii yoktur, ahlakta koklii degisim gerektirir. Eger biiyiik gii¢ sadece bilim ve teknolojide
¢oziimler aramay siirdiiriirse, sonug¢ durumu daha da kétiilestirecektir’ [Hardin, (n 76) 1243].
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yetkisi (istigari statiisii) olmayan taraflar bulunmasi ortak yonetim unsurunu zedeler.
Yarar paylasimi kistas1 bu kitada gerceklesen deneylerden elde edilen bilgilerin asla
gizlenmemesini, kamuya agilmasini gerektirir. Bugiiniin uluslararasi pozitif hukukunda
Antarktika’nin insanligin ortak miras statiisiinii garantileyen veri yoktur. Sadece
baris ve bilime tahsis edilmis dogal rezerv alan veya 6zel muhafaza bolgesi seklinde
anilir.”” Ayni yonde, Antarktika antlagmalar sisteminde gayri demokratik karar alma
mekanizmasi elestiriye layiktir. Antarktika hakkinda karar alma yetkisine sahip on
iki devletin oligarsi ligi zamanla yirmi dokuza genislemistir. Bu genisleme, kitadaki
dogal kaynaklardan yalnizca ekonomik ve teknolojik yeterlilige sahip devletlerin
faydalanabilmesi ger¢egini degistirmez. Demokratik ve evrensel olmayan bu kapali
sistem dezavantajlidir. Mekanizmanin disindaki devletleri sistemin kararlarina uymaya
zorlamak, mesela taraf olmayan devletler agisindan siirdiiriilebilir ekolojik avlanmanin
gecerliligini savunmak abes olur.”® Antarktika’daki dogal kaynaklardan yalnizca
ekonomik ve teknolojik yeterliligi haizlerin degil tiim insanligin, daha dogrusu biitiin
devletlerin ayrimsiz ve ayricaliksiz yararlanmasi gerekir. Bu inangla, 1ss1z topraklar
tizerinde daha kapsayici uluslararasi antlasma hazirlanmasi ¢agrisinda bulunulmustur.”
Bu cagriya ragmen, Antarktika Antlagmasi’na taraf olmayan egemen devletlerin buzul
kitada yiiriitiilen faaliyetlere nasil katilacaklar1 hakkinda kayda deger hukuki veya
diplomatik ilerleme heniiz saglanamamustir.*® Diger taraftan, kit olmayan devletlerin
bolgesel iddialar1 Antarktika Antlagmasi’m golgelemektedir. Ugiincii taraf devletlerden
bazilar1 Antarktika nin uluslararasi toplum tarafindan uluslararasi rejimle yonetilmesini
talep etmistir. Boylece bolgenin insanligin ortak mirasi kabul edilmesinin manasi
kuvvetlenmigtir.®! Antarktik antlagmalar sisteminin istigari olan / olmayan taraf ayirimi
yapmasindan; ayrica bati merkezli modelle diger devletlere kapali ve kisitlayici
kurgulanmasindan 6tiirii yeniden diizenlenmesi icap eder. Zira istisari taraflardan
miitesekkil epistemik topluluk gilidiimiinde isleyen bu sistem, bilim, siyaset ve etigin
i¢ ice gectigi bazi uluslararasi ¢ikmazlara sahiptir. Antarktika’da ortiik emperyalizm ve
yeni somiirgecilik revagtadir. SOyle ki antlagmalar sistemine dahil olmanin sarti 5nemli
derecede bilimsel faaliyettir. Bu kriteri elbette sadece gelismis ililkeler saglayabilir.
Su halde bilim ve teknoloji bakimdan zay1f devletler Antarktika siyasetinde biiyiik
giiclerin tabiiyetine indirgenmistir. Antarktika, insanlar ve devletler arasinda her tiirli
ayrimi reddeden, kozmopolit ve etik iliskiler alan1 olabilir.®

77 Yiksel, (n7) 215-218.
78  Baslar, ‘Antlagsmalar Sistemi’ (n 12) 89, 90. 2003’te kaleme alinmus bu eserdeki sayilar yukarida giincellenmistir.

79 Mohamad Mahathir, ‘Statement by Y.A.B. Prime Minister of Malaysia Tun Dr. Mahathir Bin Mohamad at the General
Debate of the 73" Session of the United Nations General Assembly (UNGA) 28 September 2018, New York® (2018) 6(1)
The Malaysian Journal of International Relations 2-7; ayrica bkz Doruk, ‘Antarktik Is Birligi’ (n 17) 238.

80 Doruk, ‘Antarktik Is Birligi’ (n 17) 241.

81 Johnstone, Tanaka ve Ulfbeck, (n 7) 43; ayrica bkz Ozer, (n 12) 190. ‘Antarktika antlasmalar sistemi iiyesi olmayanlar ve
uluslararasi sivil toplum orgiitleri de Antarktika 'nin gelecegi hakkinda soz sahibi olmak istemektedirler’ [Ozer, (n 12) 190].

82 Lassalle Ozkaya, Eken ve Atatorun, (n 14) 4, 9, 11. Boylesine arizalari haiz Antarktika antlagmalar sisteminin yeniden
diizenlenmesinde Tiirkiye rol oynamaldir [Lassalle Ozkaya, Eken ve Atatorun, (n 14) 4].
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Antarktika mirasinda farkli sylemler (diverging Antarctic heritage discourses) dikkat
cekicidir. Antarktika antlagmalar sisteminde devlet dist uluslararas1 aktorlerin giderek
artan varliklart hesaba katilmamisti. Oysa devlet dig1 aktorlerin Antarktika mirasina
iligkin alternatif sdylemleri vardir. Mesela turizm endiistrisi Antarktika’y1 meta olarak
gorlir; Greenpeace ise egemenlerin ortak mirasina karsi ¢ikar, kitanin siyasi veya
ticari kazanca kaynak goriilmemesini, normatif vizyonla degerlendirilmesini savunur.®
Gergekten hiikiimet dis1 kuruluslar etkisiyle imzalanan en 6nemli ¢evre antlagmalardan
biri Antarktika hakkinda vuku bulmustur. 1961°te yiiriirliige giren bu Antlagma, 1970’li
yillarda ¢evrenin korunmasi alaninda faaliyet gosteren hilkiimet dis1 kuruluslarm ilgisini
cezbetmistir.3* Antarktika’da 6zenle ve yaratici sekilde kaliteli arastirmalar yapilmaya
devam edilse bile bilimden taviz verildiginden sistemin ahlaki durusu erozyona ugrama
riski tasir. Basitce, Antarktika buz tabakalarinin erimesinin sebep oldugu / olacag zararlarin
boyutu tahmin edildigi kadar biiyiikse, bu erimeye en ¢ok katkida bulunan devletlerin
neden burayla ilgili karar alma masasinda ayricalikli konumlarini koruduklarmi sorgulamak
tamamen adildir.% Nihayet, Antarktika’nin Rusya-Ukrayna savasindan etkilendigine isaret
edilir. Aslinda 1ss1z kita askerden armdirilmis bolgedir. Buna ragmen, Ukrayna’nin tarihi
Vernadsky Istasyonu’nda savas yiiziinden arastirmaci ve personel sikintis1 yasanmistir. Az
sayida kutup arastirmacisi kesif gezilerine katilabilmistir. Ciinkii birgogunun savastigi ya
da gatismalardan kagtig1 aktarilir.®

IV. Antarktika Odaginda insanh@m Ortak Mirasi Anlayisim Birlikte
Miilkiyete Ozgii Temel Kavramlarla ideallestirme Denemesi

Antarktika hukukunda res nullius ve res communis rejimleri kiyaslandiginda ilkinin
islevsizligi asikardir. Cilinkii kimseye ait olmamak iggale agiklik anlamina gelir ki
gligsiiziin giiglitye boyun egmesine sebep olabilir. Buna karsilik herkese aitlik; baris,
bereket ve refah liretmeye gebedir. Kutuplarla ilgilenen sosyal bilimler literatiirii,
ozellikle uluslararast hukuk ogretisi, res communis’i kolektif miilkiyet ve bunun ideal
gerekleriyle agiklar. Bir yandan insanoglunun ortak mirasi perspektifinin yonetsel
ilkelerle cercevesi cizilir, diger yandan trajediye benzetilerek elestirilir. Ayrica
Antarktika Antlagmasi’nin ve bunun lizerine inga edilen sistemin insanligin ortak
mirast anlayisini yansitmakta ve kitay1 res communis kilmakta zayif kaldigi 6gretide
gerekgelendirilir.?’

83 Rebecca Hingley, ‘Diverging Antarctic heritage discourses: The geopolitical ramifications of non-state actor engagement
with the state-sanctioned version of Antarctic heritage’ 2023 (189) Geographical Journal 40-43. 1986°da Greenpeace
tarafindan diinya parki anlayist 6nerilir; bunun i¢in Antarktika Diinya Parki Komisyonu ve Antarktika Cevre Koruma Ajanst
kurulmasi savunulur [Baslar, ‘Antlasmalar Sistemi’ (n 12) 92; Giiner Ozkerim, (n 58) 754; Doruk, ‘Antarktika Sivaseti’
(n 13) 210]. Uluslararas1 Antarktika Tur Operatorleri Birligi’nin liyesi olmayan devletlerin bayragini tagiyan gemiler bes
yiizden fazla yolcuyla kitaya giremez [Ozer, (n 12) 194].

84  Giiner Ozkerim, (n 58) 753, 754; ayrica bkz Doruk, ‘Antarktika Sivaseti’ (n 13) 210.

85 Peder, (n23) 22, 23.

86 Layal Liverpool, ‘Russia’s war in Ukraine is disrupting Antarctic science’ (2023) (621) Nature 453.

87 Antarktika antlagmalar sisteminin eksikleri hakkinda 6zellikle bkz Baslar, ‘Antlasmalar Sistemi’ (n 12) 87-92; Yiiksel, (n
7) 215-218; Lassalle Ozkaya, Eken ve Atatorun, (n 14) 4, 9, 11.
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Uluslararast hukukta inter+spatium+al (mekanlar i¢i / 6tesi, tim mekanlara hitap eden,
interspatial) ve intertemporal (zamanlar arasi / Gtesi, tiim zamanlara hitap eden, timeless)
mertebede biitiin devletleri baglayan antlasmalar bulundugu ve bdylesine antlagmalarm
taraf olmayan devletleri bile bagladiklar1 farz edilir.®® iste ortak miras bakis agisinda,
egemen devletlerin faydalari adil paylagsma kuralina harfiyen uyacaklarin1 beklemek
iyimserliktir. Insanoglu, bdylesine kurmaca ortakligin cogulcu ve dayanismact isleyecegine
dair inanca sirtin1 dayayamaz. Zaten Birlesmis Milletler kayitlarina gore iki yiiz alt1 devlet
bulunur. Diinyadaki devletlerin sadece elli altisiim Antarktika Antlasmasi’yla ilintisi hesaba
katildiginda hali hazirda en az yiiz elli devletin buzul kitadaki hukuki rejimle ahdi baglantisi
yoktur. Antarktika Antlagmas1’yla kagit tizerinde iligkili devletlerden sadece yirmi dokuzu
karar alma yetkisine sahiptir. Asag1 yukar1 yiiz yetmis yedi devlet Antarktika hakkinda
alinacak kararlara katilamaz. Antarktika; gezegenin %85’inin degil, en fazla %15’inin
ortak mirasidir. Oyleyse, hukuki baglayicilig: uluslararasi hukukun kaderine bagl bu ige
doniik seckinler antlasmasinin kiiresel boyutta ortaklik yansitmadigi asikardir. Buzul kitay1
yalniz yirmi dokuz elit devlete hapseden hukuki rejim uzlasma degil ancak dar alanda
paslagma ve damisiklilik arz eder. Baska deyisle, bu sistem, biitiin devletler arasinda, zaman
ve mekan Otesi baglayicilik sunmaz, global consensus (uzlagsma / mutabakat, unanimity
/ accordance) olusturmaz. En 6nemlisi, mevzu antlagsmalar sisteminde, Antarktika’y1
insanlhigin ortak mirasi sayan agik ve net erga omnes kural yoktur. Akit gemberinin diginda
kalan devletler hesaba katilarak biiyiik resme bakildiginda, Antarktika hakkinda res
communis humanitatis sdylemi, en fazla obiter dictum (diger s6ylenenler, something said in
passing) seviyesindedir. Antarktika hakkinda, insanlhigin ortak mirasi 6gretisine dayal daha
kapsayici ve baglayici uluslararasi rejim kurulmasi temenni edilir. Gergekten, insanligin
ortak mirasi kaygistyla devletlerin Antarktika’da egemenliklerini ileri siirmekten ortaklaga
kagimacaklar1 ancak bir umuttur ve bu umudun (medent) hukukun temel kavramlariyla
desteklenmesi, netlestirilmesi ve genisletilmesi denenebilir.

Aslinda insanoglunun ortak mirasinin nesillerden nesillere ge¢mesi diisiincesi,
Roma medeni hukuku kokenli terimlerden biri res communis’ten esinlenir. Oyleyse
bu bakis acis1, res communis telakkisinin tarihi detaylariyla gii¢lenebilir. Roma’nin
ilk déonemlerinde ayni esya lizerinde birden fazla kisinin malik olmasina miras
ortakliklarinda ihtiya¢ duyulmustur. Boylesine birlikteliklere dominio non diviso
(bolinmemis hakimiyet, undivided dominion) ve ercto non cito (bolinmemis
miilkiyet, undivided ownership) goziiyle bakilmistir. Ercto non cito, dncelikle mirastaki
consortium ercto non cito (bolinmemis miras ortaklig1, partnership by undivided
inheritance), daha sonra societas (sirket / ortaklik, society) kavramlarini agikliga
kavusturmaya onciliik etmistir.®

88 Baslar, ‘Erga Omnes’ (n 60) 79.

89  Salvo Randazzo, ‘The Nature of Partnership in Roman Law’ (2005) 9(1) Australian Journal of Legal History <http://classic.austlii.
edu.aw/au/journals/AJLH/2005/5. html#Heading11> Erisim Tarihi 31 Aralik 2024; Francis de Zulueta, ‘The New Fragments of
Gaius. Part II: Societas ercto non cito’ (1935) (25) The Journal of Roman Studies 19; Rafael Domingo, ‘The Law of Property
in Ancient Roman Law’ (Papers SSRN, 13 Haziran 2017) 1-27 <https://papers.ssrn.com/sol3/papers.cfim?abstract_id=2984869>
Erigim Tarihi 31 Aralik 2024; W Bryce Fier, 4 Casebook on the Roman Law of Contracts (OUP 2021) 38; Sogiitlii, (n 26) 740.
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Yunanca koino nia, Latince communio, paylagsma, katilma ve ortak seye sahip
olma anlamina gelir.”® Belki ercto non cito’nun ardindan, birlikteliklerde, kisilerden
ziyade birlikteligin kendisine ve miilkiyete odaklanilmasiyla yeni kavramlar tliremistir.
Nitekim dominium pro parte pro indiviso (paylasilmamis / boliinmemis miilkiyet,
unpartitioned / undivided ownership) boylesine gelismelerden biridir.”! Boylece,
condominus (birlikte egemenlik, joint dominion) ile neredeyse es anlamli kullanilagelen
communio (komiin, community; birlikte miilkiyet, co-ownership), communio pro
indiviso (elbirligi birlikte miilkiyeti, co-ownership for or as undivided shares) ve
communio pro diviso (payl birlikte miilkiyet, co-ownership as divided, common /
Jjoint ownership) seklinde iki olasilik belirmistir. Hatta condominium (kat miilkiyeti
benzeri bagimsiz boliimlere ayrilmig binanin miilkiyet rejimi, ownership regime in
which a building is divided into multiple units) da communio pro diviso ¢esitlerinden
biridir. Ayrica bos arsalar (vacant lots) da communio pro diviso veya communio pro
indiviso’ya konu olmustur. Paylar hakkinda su kurallar benimsenmistir: Certa pars
non est pars fundi, sed fundus (belirli pay biitiiniin par¢asi1 degil biitiindiir, une portion
déterminée n’est pas une partie d 'un fonds mais un fonds); her socii (ortak / serik,
partner / allies), daha dogrusu her birlikte erus (malik, owner) kendi pay1 iizerinde
tasarruf etme yetkisini haizdir. Communio pro diviso’da her birlikte malik, ideal
paylasimi talep edip birlikteligin izalesini ve bagimsiz miilkiyete gecisi, iudicium
duplex (gift tarafli dava, double derivative action) olan actio communi dividundo
(ortakligin giderilmesi / paylastirilmasi davasi, elimination of joint ownership /
partition action) ile isteyebilmistir.”? Ayrica, parte (boliinmiis, divided) veya pro parte
(bolinmemis, undivided) miilkiyette, maliklerden her biri, digerlerinin birliktelikteki
hakli menfaatlere zarar veren davraniglarini yasaklayabilmistir. Bagka deyisle gerek
communio pro diviso’da gerek communio pro indiviso’da, ius prohibendi (yasaklama
hakka, right to prohibit) vardir.”

Bugiin de elbirligi ortaklig1 halinde miilkiyet (Gesamteigentum, propriété commune)
Germen hukukundan gelen toplu miilkiyet ¢esididir. Ortakligin tiizel kisiligi yoktur.
Birlikte mamelek ayni zamanda ortaklarin tiimiine aittir. Ortaklara pay degil istirak
hakki1 taninir.* Elbirligi miilkiyeti esnasinda, miistakbel payli miilkiyet payz; iltizama
konu edilebilir, 1akin payin bulunmadig: elbirligi asamasinda belirlilik ilkesi geregi

90 Rausch, (n 26) 416.
91 ‘Wikipedia-The List of Latin Terms’ <https://en.wikipedia.org/wiki/List_of Latin_legal terms> Erisim Tarihi 31 Aralik
2024.

92 Raphael Taubenschlag, The Law of Greco-Roman Egypt in the Light of Papyri (332 B.C. - 640 A.D) (Herald Square Press
1944) 180-183; J Frederick Tomkins ve D Henry Jencken, Compendium of the Modern Roman Law, Founded upon the
Treatises of Puchta, von Vangerow, Arndts, Franz Moehler, and the Corpus Juris Civilis (Butterworths 1870) 377, 378;
Egon Weiss, ‘Communio pro diviso und pro indiviso in den Papyri’, i¢ Wilcken Ulrich (ed), Archiv fiir Papyrusforschung
und verwandte (Teubner 1908) 331-333, 353-359; Sohm, (n 26) 228; Warmelo, (n 29) 135-138, 142; Zulueta, (n 89) 19;
Sogiitli, (n 26) 740, 741; Randazzo, (n 89); Domingo, (n 89) 4, 5; Fier, (n 89) 38, 40.

93 Warmelo, (n 29) 125, 126; Sogiitli, (n 26) 741; Fier, (n 89) 40.

94 G Jale Akipek, Esya Hukuku (Ayni Haklar) (2. bask1, Ankara Universitesi /Seving 1973) 44-46.
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tasarrufa heniiz uygun sayilmaz.” Birlikte erus’lar yonetim konusunda kural olarak
toplu hareket ederler, onlarin oy birligiyle karar almalar1 beklenir. Ne var ki ortakligin
korunmasi amaciyla hep birlikte hareket etme kuralina bazi istisnalar getirilir.”®

Mevcut antlagmalar sisteminin komiiner bakis agisiyla tazelenmesi istenirse,
interspatial ve intertemporal Antarktika hukuku ideasin1 kurgulamak amaciyla sdyle
teorik dnerilerde bulunulabilir. Oncelikle Antarktika biitiinliigii, actk konvansiyonel
baglayicilikla, miimkiinse erga omnes normla res communis kabul ve ilan edilebilir.
Boylece res nullius’in aksine communis humanitatis kabuliiyle occupatio ihtimali
dislanir. Bu olasilikta Antarktika communis humanitatis’i, artik locus amoenus veya
elysion (hos yer, pleasant place) benzeridir, sahipsiz veya terk edilmis olmadigindan
occupatio’ya, farkli deyisle devletlerin dominium iddialarina kapalidir. Antarktika
tizerinde tim devletlerin ideal condominus’unda, 6zellikle ercto non cito, communio
pro indiviso veya dominium pro parte pro indiviso benimsenirse sadece occupatio
olasiliginin reddedilmesiyle yetinilmez. Communio pro indiviso’da, belirlenmis
paylarin bulunmamast, yani pro parte ve pro indiviso esastir. Yalniz Ulpinianus™un
baliklar, kuslar ve kumlar konusundaki ¢ekincesine Antarktika 6zelinde hassasiyetle
yaklasilabilir. Clinkli Pandora’nin kutusuna benzeyen bu kita tahayyiil edilemez
zenginlikleri uhdesinde saklamaktadir. Res communis tizerinde / iginde bulunanlarin,
ayrica semerelerin res nullius sayilmasi ve bunlari ele gegirmek i¢in emek sarf
edenlerin ihrazla odiillendirilmesi, Gliney Kutbu agisindan, gelismekte olan iilkelerin
gelismiglerce somiiriilmesine sebep olabilir. Buradaki degerli madenler ve biyolojik
cesitliligin sirf bunlar elde etmek i¢cin emek harcadilar diye belirli giiclii devletlere
hasredilmesi kabul edilemez. Natura communis omnium’den (t)iireyenlerin emektarin
emegine saygi duyulmasi amaciyla res nullius sayilmasina, Antarktika’da temkinli
yaklagilmalidir. Ulpinianus’un denizdeki baliklari, havadaki kuslari, kiyidaki taglar
veya kumlar1 ile Gliney Kutbu’ndan elde edilen bilimsel bulgular, degerli madenler,
gida ve enerji kaynaklari kiyaslanamaz. Zaten communio ve condominus yonetigimi
yiiksek biling mertebelerindendir. Kaynaklarin adil paylasilmasini ve kullanilmasini
gerektirir. Insanligin ortak mirasiin meyvelerini sahiplenme dzgiirliigii adil paylasma
ve gelecek nesillere aktarma ilkeleriyle sinirhidir.

Hisseleri belirsiz ortak devletlerin Giliney Kutbu hakkinda kural olarak oy birligiyle
karar almalar1 gerekir. Hi¢ olmazsa sira dis1 yonetim islerinde egemen devletlerin
ittifaki sarttir. Aslinda elbirligi miilkiyetinde; olagan, 6nemli, olaganiistii yonetim
igleri ayrimi yapilmaz. Yalniz Antarktika condominus’unda iki yilizden fazla devlet
siirekli uyumlu karar alamayabilir. Ustelik bunu beklemek atalete sebep olabilir.

95  Burak Ozen, Elbirligi ile Malik Olanlardan Biri Tarafindan Yapilan Tasinmaz Satis Vaadi Sézlesmesinin Serhi’ i¢ Makaleler-
Tebligler (2001-2020) (On iki Levha 2021) 642; ayn1 yonde bkz Ethem Saba Ozmen ve Giilsah Sinem Aydin, ‘Birlikte
Miilkiyette Yapilan Kazandirict Islemler ve 6306 Sayili Kanun’a Dayal: Uygulama’ (2015) 14(1) Maltepe UHFD 13-38.

96 Mehmet Akgaal, ‘Elbirligi Miilkiyetinde Yonetim’ (2019) 9(2) Siileyman Demirel UHFD 211, 227-230; Pakize Ezgi Akbulut,
“Elbirligi Miilkiyeti Cercevesinde El Atmanin Onlenmesi Davast ve Ecrimisil Tazminati Talebi (Ozellikle Miras Ortakhg
Halinde)’ (2018) (16) Legal Hukuk Dergisi 69, 73-80.
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Malum elbirligi miilkiyetinde hukuk bosluklarinin doldurulmasinda bu birlikte
miilkiyet tiiriiniin biinyesine uygun diisttigii 6l¢iide payli miilkiyete dair hiikiimlerden
istifade edilir. Res communis humanitatis sayilan Antarktika’nin yonetimi esnasinda
ortaya ¢ikan hukuki sorunlar communio pro indiviso kurallariyla ¢oziilemezse, buzul
kitanin biinyesine uygun diistiigii 6l¢lide communio pro diviso normlarindan kiyasen
yararlanilabilir. Iste Giiney Kutbu’nu ilgilendiren irili ufakli her mevzuda siirekli
consensus beklentisi yavaslik ve zorluk getirirse payl miilkiyetteki yonetime dair
kurallar 6rneksenebilir. Yalniz bu olasilikta daha sonra ortaya ¢ikabilecek muhtemel
yorumlar1 ve tartigmalari kaynaktan 6nlemek adina Antarktika’y1 yonetmek i¢in norm
koyarken kazuistik metot segilebilir; olagan, 6nemli, olaganiistii yonetim isleri bol
ornekle betimlenebilir.

Certa pars non est pars fundi, sed fundus ilkesi geregi, her devletin elbirligi halindeki
miilkiyet hakkinin Antarktika’nin tamamina yayilmasi kabul edilir. Bu nedenle, 6nemli
derecede bilimsel etkinlikte bulunma veya danigman statiisii edinme gibi kriterlerle
oy verme hakkinin ayrimci tanimlanmasindan vazgecilebilir. Her biri egemen erus
statiisiindeki devletler; yonetime katilirlar, birlikte hareket ederler, hatta bazen
birbirleriyle uyumlanmak ve condominus’a fayda saglamak adina kendi ¢ikarlarindan
tavizler verirler. Ne var ki ortakligin korunmasi ve ivedi sorunlarin ¢dziilmesi
amaclariyla Antarktika’nin ortaklasa yonetilmesine bazi istisnalar getirilebilir. Her bir
devlete ortak menfaatleri koruma yetkisi taninabilir. Bununla birlikte, her socii, daha
dogrusu tiim birlikte erus’lar, ius prohibendi izdiisimiinde, birlikte miilkiyete (ve/veya
birliktelige) zarar veren davraniglardan sakinilmasini digerlerinden isteyebilir. Devletler
Antarktika iizerindeki dominium pro parte pro indiviso’ya halel getiren davraniglardan
kac¢inmalidir. Nihayet, communis humanitatis kitanin korunmasi, sitirekli ve miisterek
amaca adanmaktir. Bu gerekgeyle, taksim engelinin, ayrica ortakligi slirdlirme (idame-i
siiyu) yoniinde ortiilii anlagmanin varligindan bahsedilebilir. Kisacasi actio communi
dividundo agilmasi, boliicii taleplerin ileri siiriilmesi yasaklanabilir. Bu da devletlerin
Antarktika ortakliginin paylasilmasini ulu orta isteyememesi anlamina gelir.

Sonug¢

Antarktika, insanligin hem kaygis1 hem de mirasi agisindan ortak addedilebilir.
Antarktika Antlasmasi ve buna eklenen protokollerle 1959’dan itibaren diizensiz
sekanslarla kurulan Antarktika antlagmalar sistemi, 1ss1z kitaya yonelik egemenlik
iddialarimi asag1 yukari altmis yildir rafa kaldirmay1 basarmaktadir. Yine de istisari
taraflarin tahakkiimiinde isleyen bu segkinci sistemin uluslararasi consensus’tan
beslendigi kesinlikle sdylenemez.

Antarktika hukukunda res nullius islevsizdir. Literatiirde, res communis
diisiincesi ilkin ¢dzliim sayilmis; ardindan, teorik agidan uzmanlastirilmis res
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communis humanitatis’ten yardim umulmustur. Bununla birlikte, miisterek Giiney
Kutbu ideas1 uluslararas: hukuk camiasinda yogun elestirilere maruz kalmaktadir.
Oyle ki insanhigin ortak miras1 gériingesi bazi yazarlarca trajik nitelenmekte, buna
umutsuzlukla yaklasilmakta; egemen devletlerin adil paylasim kuralina uymayacaklari
ongoriilmektedir. Bu dramatik karamsarliga ragmen, sadece res communis’in iz diigiimii
ortak miras anlayisiyla degil, asil Roma (medeni) hukukunun birlikte miilkiyete dair
diger temel kavramlariyla Antarktika hukukunu idealize etmek denenebilir.

Basitce res nullius isgale aciklik anlamina gelirken res communis ortak yonetim ve
paylasima yonlendirir. Antarktika’da res communis humanitatis elbette tercihe sayandir.
Insanligm ortak mirasi bakis agistyla Antarktika antlasmalar sisteminin yenilenmesi
onerisine katilmak mimkiindiir. Gergekten, Birlesmis Milletler verilerine gore iki
yiiz alt1 devlet arasinda sadece yirmi dokuzu 1ssiz kita hakkinda karar alma kudretini
haizdir. Diinyanin yaklasik yedide birinin iradesini temsil eden Antarktika antlasmalar
sisteminin kapsayici olmadig1 ve insanligin ortak mirasi doktrininin tiim gereklerini
karsilamaya yetmedigi asikardir. Kiiresel miistereklerin korunmasi kaygisiyla
devletlerin Antarktika’da egemenliklerini ileri siirmekten ortaklasa kaginacaklari
ancak bir umuttur. Egemen uluslarin toplanip yepyeni Antarktika antlasmalar sistemi
kuracaklari timidi beslenirse, ufuktaki bu proje medeni hukukun temel kavramlariyla
desteklenebilir ve netlestirilebilir. Zira medeni hukukla karakterize Roma hukuku,
res extra commercium, res publicae, res communis ve res communis humanitatis
terimlerinin biricik kaynagidir. Dolayistyla insanoglunun ortak mirasinin nesillerden
nesillere ge¢gmesi diisiincesi, Roma medeni hukuku kokenli diger ilgili terimlerle
kavramsal boyutta giiclendirilebilir. Bu tilkiide, dominio non diviso, dominium pro
parte pro indiviso, ercto non cito, communio, condominus, communio pro indiviso
ve (birlikte maliklerden her birinin belirli davranistan yasaklanmasi agisindan) ius
prohibendi hatirlanabilir. Iste Antarktika {izerinde tiim devletlerin ideal dominium
pro parte pro indiviso’sunda, elbirligi anlayisi, yani ercto non cito ve communio
pro indiviso uygundur. Arzulanan sistemde, Giiney Kutbu hakkinda karar alinmasi,
en azindan olaganiistli yonetim sorunlarinin ¢oziilmesi; kural olarak oy birligiyle
gerceklesebilir. Ozellikle oy verme yetkisi, bilimsel faaliyette bulunma veya danisman
statlisli edinme gibi {istenci kistaslardan arindirilabilir. Her ortak devletin elbirligi
halindeki miilkiyet hakk1 Antarktika’nin tiim sathina yaygin sayilabilir. Her birine,
birlikteligin amacina ve diger maliklere saygi gostermeleri kaydiyla miilkiyetten
yararlanma ve ortak menfaatleri koruma yetkileri tanmabilir. Bunun i¢in, her malikin
digerlerinin miilkiyet birligine zarar veren davranislarini yasaklayabilmesi, ius
prohibendi’nin tirevlerinden addedilebilir. Hi¢ sliphesiz, insanligin ortak mirast
nitelenen Antarktika’nin semerelerini sahiplenme 6zgiirliigli gelecek nesillere aktarma
ilkesiyle sinirhidir. Issiz kitanin vadettigi kaynaklar adil paylasilmali ve dagitilmalidir
ki kolektif kullanim anlam kazansin. Buradaki degerli madenler ve biyolojik ¢esitliligin
sirf bunlari elde etmek i¢in emek harcadilar diye belirli giiglii devletlere hasredilmesi
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kabul edilemez. Diger taraftan, Antarktika communis humanitatis’inde ortak amag,
stireklilik arz edeceginden taksim engeli getirilebilir, ulu orta communi dividundo
talep edilmesine set ¢ekilebilir. Kisacasi, paylasmayi isteme engelinin, ayrica
ortaklig1 siirdiirme yoniinde zimni anlagsmanin varligindan bahsedilebilir. Nihayet,
Antarktika’nin ortaklaga yonetilmesi esnasinda ortaya ¢ikan uyusmazliklara communio
pro indiviso kurallar1 ¢dziim iiretemezse, communio pro diviso normlarindan kiyasen
yararlanilabilir.
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