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RESEARCH ARTICLE

Dynamics of Swedish Political Constitutionalism: Towards a
Transition to Legal Constitutionalism

Abdulkadir Yildiz*

Abstract

Sweden has long been known as a country where constitutionalism was predominantly carried out through political
processes. In these processes, the implementation and interpretation of constitutional norms and principles were
mainly conducted through political institutions and mechanisms. Political processes, notably parliamentary decision-
making and executive actions have increasingly overshadowed the traditional role of legal institutions in interpreting and
enforcing constitutional principles. However, in recent decades, Swedish constitutionalism has undergone a significant
transformation, evolving from a political approach to a legal one. The judiciary has increasingly taken on a greater role
in interpreting and applying the constitution, while constitutional review mechanisms have been strengthened. This
study delves into the dynamics of Swedish political constitutionalism and examines the potential for a shift towards legal
constitutionalism. Through a thorough exploration of these dynamics, this study sheds light on the evolving landscape of
constitutional governance in Sweden.
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Introduction

Sweden, one of the world’s most stable democracies, attributes its democratic
strength more to its political constitution than to its legal one. The Parliament, courts,
and administration primarily structure political life, a function typically associated
with a traditional constitution.! Due to the principle of parliamentary supremacy, the
relationship between the Parliament and the courts is of immense importance for
understanding Swedish constitutionalism. This relationship is particularly evident in
the context of constitutional review.

Sweden is widely recognised for its political stability, democratic governance,
and strong social welfare system, all of which are deeply rooted in its constitutional
framework. Over the centuries, Sweden has developed a political constitutionalism
that emphasises democracy, the rule of law, and human rights. This framework is
fundamental to the nation’s governance and the protection of individual freedoms.

Central to Sweden’s political system is a strong commitment to democratic
principles. The country operates under a parliamentary democracy where Swedish
Parliament (Riksdag) makes laws, determines the central budget and examines the
work of the government. A political consensus and the practical style of politics,
rooted in Sweden’s political constitution, support this traditional functioning.

Sweden’s political constitutionalism emphasizes democracy and demonstrates a
strong dedication to the rule of law. The Committee on the Constitution scrutinises
the ministers’ performance; the Swedish National Audit Office scrutinises
government agencies and enterprises and ensures their compliance with directives,
rules, and regulations. Then, a very well-known ombudsman guarantees transparency
in the public sector. The Swedish Constitution guarantees essential freedoms and
mechanisms for judicial review to prevent government overreach. Furthermore,
Sweden’s commitment to gender equality, public access, social welfare, healthcare,
education, and social security highlights the government’s responsibility to empower
the rights standards.

This study aims to explore how the constitutional review functions within
Sweden’s framework of political constitutionalism. It holds the potential to offer
valuable insights into various aspects of the country’s legal system. This exploration
encompasses an in-depth analysis of the role played by the judiciary, the intricate
workings of the legal processes, and the foundational principles that shape the
landscape of constitutional governance in Sweden.

1 Mauro Zamboni, ‘The Role of Constitution in Sweden: Its Normative Patchy Floor and Its (Half-Way) Journey From
Political to Legal Constitutionalism’ (November 15, 2022) Faculty of Law Stockholm University Research Paper
Forthcoming <http://dx.doi.org/10.2139/ssrn.4278050> accessed 15 June 2024, 3.

2
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The remainder of thisarticle is organised as follows. The article begins with asummary
of the constitutional evolution of Sweden. Second, the two types of constitutionalism
are explained using Sweden as an example. Sweden’s political constitutionalism
and its very institution of the Council on Legislation described. Moreover, Swedish
constitutional system was evaluated from the perspective of judicial review. Third,
Swedish constitutionalism’s possibility to shift from political to legal is discussed.
The role of the judiciary in safeguarding constitutional principles and independence of
judiciary in Swedish context are evaluated in this section. The last section concludes.

1. Constitutional Evolution in Sweden: History and Key Milestones

The essence of the constitutional institutions can be seen as a part of a constitutional
background.? In Husa’s words, ‘past events influence future events.”® Sweden has a
rich history of constitutional governance that has evolved over centuries. The roots
of Sweden’s constitutional framework can be traced back to medieval times when
the country began establishing its legal and administrative structures. The process of
shaping constitutional governance took significant strides during the transition from
an absolute monarchy to a constitutional monarchy.

Sweden’s medieval period laid the groundwork for its legal and political institutions.
The establishment of regional assemblies marked an early form of participatory
governance. The King’s Act ( ) contained rules on how to elect kings
and high officials and is referred to as the first written Swedish constitution.* Since
1435, the Riksdag has acted as a representative of the people thanks to the Engelbrekt
rebellion.® Different classes of people in the Riksdag had balancing power on the
King.® These classes were the Nobility, the Clergy, the Burghers, and the Peasants.
The political struggle has historically been mainly between the nobility and the king.

The 17" and 18" centuries witnessed a transformation in Sweden’s governance
structure. After the death of King Gustav Il Adolph (1611-1632), in 1634 the first
Instrument of Government was introduced under Axel Oxenstierna’s rule. This
instrument of government has a more narrowly descriptive and administrative
function. The next Instrument of Government, in 1719, explicitly designed to
function as a political constitution in the modern sense, facilitated the transition to
a constitutional monarchy upon its adoption. This document delineated the powers

2 Jaakko Husa, ‘Guarding the Constitutionality of Laws in the Nordic Countries: A Comparative Perspective’ (2000) 48(3)
The American Journal of Comparative Law 345, 345.

3 Jaakko Husa, ‘Locking in Constitutionality Control in Finland’ (2020) 16(2) European Constitutional Law Review 249,
251.

4 J. Nergelius, (2nd edn, Wolters Kluwer Press 2015) 14.
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and limitations of the monarchy, laying the foundation for constitutional principles.’
Starting from this time, the Riksdag were to meet every three years and pass laws.®
It can be argued that contrary to the well-accepted theory, the Swedish Instrument of
Government may be considered the first written constitution in history.® The Freedom
of Press Act and the Ombudsman were originally founded in 1766. The so-called
Age of Freedom, from 1719 to 1772, was Sweden’s governmental system centred by
Parliament.’® The Riksdag of the Estates adopted the 1772 Instrument of Government,
which strengthened the power of the King.™

A significant milestone in Swedish constitutional history occurred with the
adoption of the 1809 Instrument of Government. It marked a pivotal moment in
Sweden’s transition towards a more modern and democratic form of governance
while still affecting constitutional thinking in Sweden.’? This act codified the
separation of powers and established a constitutional monarchy with parliamentary
representation.®®* Again, the four estates were still there, and remained until 1866, quite
a long time for being in power in a not very democratic construction of a parliament
in Europe. The 1809 Instrument of Government gives executive power to the King
and the legislative power is shared between the King and Riksdag.

Parliament’s power grew throughout the 19™ century. In 1866, two chambers
of parliament were created, and the second chamber was directly elected by the
people. Then, the idea that the government should be responsible to the Parliament
was established.'* One thing can simply see that some constitutional reforms could
apply without amendment of the constitution. Thus, constitutional change in Sweden
is more a constitutional evolution than a constitutional moment that also shows an
example of Scandinavian/Swedish exceptionalism.”® In other words, constitutional
amendments are not the product of a deep political crisis, but rather the confirmation
of the status quo.*® Loughlin’s ‘relational constituent power’, which has been termed
‘open constituent power’ by Greene, legitimates the status quo by supporting dynamic
but slow incremental constitutional change.'’

7  Bellquist (n 5) 860.
8  Ibid 860.

9  Nergelius (n 4) 14.
10 Bellquist (n 5) 860.

11 For previous Instruments of Government available at <The Instrument of Government-50 years | Sveriges riksdag
(riksdagen.se) > accessed June 10, 2024.

12 Henrik Wenander, ‘Administrative Constitutional Review in Sweden: Between Subordination and Independence’ (2020)
26 European Public Law 987, 991.

13 Bull and Cameron (n 6) 603.

14 lbid 604.
15 Manuel Maroto Calatayud, ‘Criminal Policy Evaluation and Rationality in Legislative Procedure: The Example of Sweden’
in AN Martin and MMM Romero (eds), (Springer 2016) 140.

16 F. Valguarnera, ‘Judicial Policymaking in Sweden: A Comparative Perspective’ (2015) 61 Scandinavian studies in law 185, 188.

17 Alan Greene, ‘Parliamentary Sovereignty and the Locus of Constituent Power in the United Kingdom’ (2020) 18(4)
International Journal of Constitutional Law 1166, 1191.
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The twentieth century saw further reforms in Sweden’s constitutional framework.
Around 1919, Sweden established democracy with all its components.*® The Council
on Legislation’s ( ) establishment (1909), the introduction of universal
suffrage (1919), and the new Instrument of Government (1974) have all been the
traditional path for constitutional government in Sweden.’® Again, the Riksdag
transitioned to a unicameral structure in 1971 without a constitutional amendment.
The new constitution in 1974 recognised the existing unicameralism. In other words,
the principle of parliamentary supremacy in Sweden is not seen as the constitution
creating the parliament, but rather as the parliament exercising its inherent constituent
power. Therefore, according to Ruotsi, constitutional transformation in Sweden is
evolutionary, and the distinction between constituted and constituent powers remains
superficial .

A new Instrument of Government (IG) in 1974 clarified the roles of the monarchy,
government, and parliament. This document solidified Sweden’s commitment to
democratic values, individual rights?, and the rule of law. The constitution states that
all public power emanates from the people. However, the principle of the sovereignty
of the people is realised with the representative parliamentary democracy. So, as
in the 1974 IG, Riksdag is the sole body of the powers. Because the Riksdag is the
principal representative of the people.??

Starting in the 1980s and accelerating in the 2000s, there has been a significant shift
towards legal constitutionalism, marked by an enhanced role for the judiciary and the
establishment of constitutional review processes. This transition has been influenced
by Sweden’s membership in the European Union, international human rights norms,
especially the European Convention on Human Rights, and the evolving political and
legal culture within the country.

I1. The Two Types of Constitutionalism and the Case of Sweden

What organ says the ultimate word on a constitutional issue? The answer the
question is somehow clear in American constitutional discourse that ‘the constitution
means what the Supreme Court says it means.’? This argument depends on the

18 Celebrations organised by Riksdag: The Swedish Parliament celebrated democracy in 2018-2022 available at < The
Swedish Parliament celebrated democracy in 2018-2022 | Sveriges riksdag (riksdagen.se) > accessed May 29, 2024.

19 Johannes Lindvall et al., ‘Sweden’s Parliamentary Democracy at 100’ (2020) 73(3) Parliamentary Affairs 477, 477.

20 M. Ruotsi, ‘A Doctrinal Approach to Unconstitutional Constitutional Amendments: Judicial Review of Constitutional
Amendments in Sweden’ (2024) 20(2) European Constitutional Law Review 247, 279.
21 However, the catalogue of rights and freedoms was very short in the new Instrument of Government of 1974 and was
immediately subject to reform and amendments in the years to come.
22 Olle Nyman, ‘Some Basic Features of Swedish Constitutional Law’ in Stig Strémholm (eds),
(Springer 1981) 55.

23 Seerich literature on the topic: David A. Strauss, ‘Does the Constitution Mean What It Says?” (2015) 129(1) Harvard Law
Review; Richard H. Fallon ‘Taking the Idea of Constitutional “Meaning” Seriously’ (2015) 129(1) Harvard Law Review
Eric J. Segall, ‘The Constitution Means What the Supreme Court Says It Means’ (2016) 129(4) Harvard Law Review.


https://www.riksdagen.se/en/how-the-riksdag-works/the-history-of-the-riksdag/the-swedish-parliament-celebrated-democracy-in-2018-2022/
https://www.riksdagen.se/en/how-the-riksdag-works/the-history-of-the-riksdag/the-swedish-parliament-celebrated-democracy-in-2018-2022/
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implementation method, such as textualism or an originalism, rather than by whom.
Because there is almost great consensus on US legal understanding that interpretation
of legal norm is the authority of judicial body. It is also a result of the separation of
power understanding. On the other hand, political constitutionalism is based on the
political institutions’ decisiveness with its own mechanisms rather than courts. This
theory defends democracy against judicial review.?

Legal constitutionalism involves a greater role for courts in interpreting and
enforcing the constitution, often involving judicial review where courts can invalidate
legislation that contravenes constitutional norms. This constitutional control
understands as modern democracy’s main necessity which overlaps the democracy
with constitutionalism.? Constitutional control/review is the legal power of a court
or a court-like body to set aside legislation or statutes for incompatibility with the
constitution/fundamental law.?® This is a gift of the US Supreme Court’s decision in

. Constitutional review in the courts is understood to be a basic
feature of modern/legal constitutionalism.?’

There are different systems of review; on timing such as ex ante or ex post, and
whether voiding the law such as concrete or abstract, finally regarding to court such
as centralised or decentralised review. Contemporary constitutions generally regulate
constitutional review whether it is applied by a constitutional court or by conferring
the power of a generalist court.?® This division of review can divide political and
judicial itself that also meaningful for Sweden because of Council on Legislation.
Swedish constitutional review’s background also reflects the balancing in favour to
judicial power from parliament centre democracy.

The main feature of the US model is decentralised review that any court can exercise
the conformity of law to the constitution. Naturally, this model is a dispute/case-
based constitutional review. Every court has the power to find ordinary legislation
unconstitutional. In this model, various litigants can invoke the constitutionality
of ordinary law. # In contrast to the US model, centralised constitutional review
applies by specialised constitutional court. This centralised review finds its origins in
Kelsen’s theory of the hierarchy of norms. Reviewing of conformity needs hierarchy
between positive law. In this regard, the superiority of law or fundamental law is first

24 Richard Bellamy, (Cambridge
University Press 2007).

25 Pablo Castillo-Ortiz, ‘The Dilemmas of Constitutional Courts and the Case for a New Design of Kelsenian
Institutions’ (2020) 39 Law and Philos 617, 619.

26 Tom Ginsburg, ‘The Global Spread of Constitutional Review’ in GA Caldeira, RD Kelemen, and KE Whittington

(eds), (Oxford Academic online edn 2009) 81.
27 Mark Tushnet, (2nd edn, Edward Elgar, 2018) 135.
28 Tushnet (n 27) 50.
29 Ibid 58.
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glance for constitutional review.*® This theory also accumulated with Montesquieu’s
rigid separation of powers theory.®! This kind of review can include both abstract
and concrete cases. (e.g., Turkish Constitution Article 150, 152). According to
Montesquieu, the separation of powers provides the limitation of powers, and it is
the main reflection of constitutionalism.? In the constitutional discourse, the judicial
limitation of legislation also divides on the timing of the review. In this regard, judicial
review is the system where courts usually get the power to try enacted laws.® This
system can applicable both centralised and decentralised review. Another system of
review is called judicial preview, which simply means that legislation is scrutinised
before it comes into effect. It normally applies to centralised review system; however,
this study shows that Nordic countries such as Sweden and Finland have decentralised
system as well. That control of legislation can prefer to call legislative mechanism
than judicial mechanism, both countries | mentioned. Because they apply within a
parliament before enactment of the law. Husa made this division in organs criterion is
whether the constitutionality review is practised in legal or non-legal organs.®

The late 20" and beginning of the 21 century are the golden age of the judicial
supremacy that shifted from parliamentary supremacy.®® Hirschl coined the term
“juristocracy” to describe the phenomenon of the judiciary gaining significant power
and influence within a political system, particularly through constitutional review
mechanisms introduced by newly adopted or revised constitutions during this era.*®
It seems the real path to establishment of a constitutional court/review for avoiding
totalitarian regimes and their destructiveness.®” Although different jurisdictions vest
varying powers in their judiciaries, judicial review has become a crucial aspect of
constitutional governance. Some countries empower their high courts or specialised
constitutional courts with broad oversight, while others may have a more decentralised
system involving multiple legal bodies. In the end, constitutional review by courts
or legal constitutionalism is regarded as a part of liberal democracy itself.®® Thus,
conceptualising supremacy of constitutional principles as a real democracy means

30 Eivind Smith, ‘Judicial Review of Legislation’ in Helle Krunke and Bjorg Thorarensen (eds),
(Hart Publishing 2018) 114.

31 Tom Ginsburg and Mila Versteeg, “‘Why Do Countries Adopt Constitutional Review?’ (2014) 30(3) The Journal of Law,
Economics, and Organisation 587, 591.

32 Sharon Krause, ‘The Spirit of Separate Powers in Montesquieu’ (2000) 62(2) The Review of Politics 231, 232-34.

33 T. Bull, “Judges without a Court—Judicial Preview in Sweden’ in Tom Campbell et al. (eds),
(Oxford 2011) 392.

34 Husa(n 2) 349.

35 S. Yolcu, ‘East Nordic Model of Pre-Enactment Constitutional Review: Comparative Evidence from Finland and Sweden’
(2020) 26(2) European Public Law 505, 510.

36 Ran Hirschl, “The Political Origins of the New Constitutionalism’ (2004) 11(1) Indiana Journal of Global Legal Studies
71,71

37 Mauro Cappelletti, (Oxford University Press 1989) 187.
38 Husa (n 3) 251.
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more than majority rule.® It also increases the role of judges against the parliament
in the law-making process.*

On the other hand, this issue differentiates both the UK and Scandinavian
understanding of constitutionalism. Political constitutionalism emphasises
parliamentary sovereignty and the idea that constitutional issues should primarily be
resolved through political processes rather than judicial intervention. This meant that
constitutional questions were typically settled through political debate and decision-
making processes within the legislative body. The term “weak constitutionalism”
refers to a system where the reluctance to judicial review and the strengthening of
legislative power through constitutional reforms lie in the hands of the legislatures.*
In such a system, it is the responsibility of the political actors to oversee and enforce
the constitutional requirements.*?

A. Political Constitutionalism of Sweden and the Council on Legislation

Swedish parliamentarism has its own peculiarities such as quickly formed cabinets,
cabinets that have usually survived until the next election, and government bills that
are usually passed in parliament thanks to its negative parliamentarism system and
consensus politics.* In Sweden, elements of negative parliamentarism are observable
in two aspects: First, long-lived governments that can see the procedural dimension.
Second, consensus politics is the substantive dimension. Although the Westminster
model is commonly thought ‘an acquiescent legislature’, legislatures control the
executive, which is the basic specialty of parliamentarism validated in Sweden.*

The hierarchical ordering of legal norms is a prerequisite for constitutional
review. However, in Sweden, constitutional documents® are deeply intertwined with
constitutional practices, reflecting the political components of constitutionalism.*¢ For
instance Swedish public administration still tends to make use in their implementation
of the law, of the statutory provisions, regulations, and administrative practices for their
legal decisionsrather fundamental laws.*” Swedish courtstraditionally playedaminimal

39 Hirschl (n 36) 75.
40 Cappelletti (n 37) 57.

41 M. C. Melero, “Weak constitutionalism and the legal dimension of the constitution’ (2022) 11(3) Global Constitutionalism
494, 494.

42 Melero (n 41) 497.
43 Lindvall (n 19) 478.

44 M. Russell and P. Cowley, ‘The Policy Power of the Westminster Parliament: The “Parliamentary State” and the Empirical
Evidence’ (2016) 29(1) Governance: An International Journal of Policy, Administration, and Institutions 121, 121.

45 The Swedish constitution comprises four constitutional acts: the Instrument of Government (Regeringsform-RF) of 1974;
the Freedom of the Press Act (Tryckfrihetsforordningen) of 1949 (a history dating back to 1766); the Freedom of Speech
Act (Ytttrandefrihetsgrundlagen) of 1991, regulating media other than the printed media; and the Act of Succession of
1809, regulating the right to the throne.

46  Zamboni (n 1) 1.

47 lbid 29.
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role in constitutional interpretation. Sweden’s own parliament mechanisms, such as
the Council on Legislation and Constitutional Committee ( )
and the traditional ombudsman system ( ), are all parts of
political constitutionalism. These mechanisms serve the constitutional control and
balance between the branches.

Although the IG is the central that also describes the state organs and functioning
named as a traditional constitution, the Freedom of Press Act and the Freedom of
Speech Act are look more superior rather 1G which has perceived supplementary
regulation.*® These two Acts have constitutional status, as indicated in chapter 1:3
of the IG, but they enjoy the status of lex specialis in relation to the IG in matters of
freedom of expression, as outlined in IG chapter 2:1 section 2. In particular, the I1G
mostly considered the technical regulations of the state and policy indicators rather
than a superior law.* It finally depends on the meaning of the constitution in political
life. In Sweden, the constitution does not understand the civil Bible and living
document like in the US as it mentioned.*® This understanding of the constitution is
more similar to Aristotle’s understanding of the constitution ( ) rather than the
modern liberal meaning of the constitution.5:

Supporting this constitutionalism also depends on the stableness of political
circumstances over the past decades that there has been no necessity to establish a
constitutional court.%? Less tension on values, in other words rather homogenous on
political issues as Zamboni’s words, ‘gives a floor to decide by political organs rather
courts’ as a last word of constitution.®® The tension between the legal dimension of
constitutionalism and the political dimension of constitutionalism is resolved not by
the classical judicial hegemonic window. In Swedish legal culture, the establishment
of a constitutional court was viewed as problematic because it would grant political
power to a non-political body.*® In other words, centralised constitutional review is
not preferable in Sweden.

On the other hand, there is non-legal constitutionality control by the Council
on Legislation. The significant work of the Council on Legislation is the judicial
preview of law proposals. The Council on Legislation generally defined a judici