FOUR DOCUMENTS FROM JOHN RYLANDS TURKISH
MS. No. 145

C.M, Imber

Ottoman law between the late 15th and early 1Tth centuries is
already the subject of many excellent studies, but one which still of-
fers vast scope for further research. Above all, legal documents
recording individual eases, of which thousands survive in the kadis’
registers (‘serd siciller), deserve more attention than they have
hitherto received, since they provide an outstanding record of the
day-to-day application of the law. Careful analysis of the cases which
they record should provide answers to such questions as the relative
importance of shari« and kdnian in the Ottoman legal system, and
whether Ottoman legal practice developed or diverged from the
classical patterns of the shari«a. This article presents the texts and
English translations of four such documents recording court
proceedings. The analyses which follow examine their contents in
the light of two classical manuals of hanafi law : the ‘Mubtasar’ of
al-Kudirf and the ‘Midiya’ of al-Marghinani. Four documents can,
of course, prove nothing. My aim is simply to suggest an approach
to the study of the kadis’ registers.

The volume from which these extracts come - Turkish MS. no.
145 in the John Rylands Library, Manchester - ig not, in fact, a ka-
di's register. It is a legal anthology, compiled or completed pre-
sumably, after 1625, the year of the most recent of its entries which
bear a date. It obviously belonged to a kadi, or kadis, in the sanjak
of Mentege, probably Mugla, since many of its entries are extracts
from the kadis’ registers of this town (see Document 1). Folio lv
bears the signature of a certain Ahmed Karahisari, to whom it
evidently at one time belonged.
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It was obviously a practical reference book. It first of all con-
tains legal texts which provided specific statutes, or guidance in
reaching judgements in particular cases. Into this category fzall the
‘Kandnnime-i sultini’, the ‘general kanimname’ of the Ottoman
Empire* (folios 2v-23r) ; a treatise on the rules of inheritance (fo-
lios 24v-32r); and two sections containing fetvas of Ottoman sey-
hiilislams (folios unnumbered). The bulk of the MS, however, con-
tains specimens of all types of legal document, evidently copies of
originals or of original entries in kadis’ registers, often with the
names of persons and places omitted, and fiillan substituted (see
Documents 3 and 4) The aim of some of these was perhaps to give
legal precedents, but their main purpose was obviously to provide
exemplars for the composition of documents. Some sections contain
simply specimen headings, signatures and common formulae (e.g.
folios 132r-135v), or commonplace pieties in Arabic (e.g. folios 171r-
172r). Folios 121v-131v contain an incomplete treatise on the com-
position of legal documents, whose preamble admirably summarises
the purpose of the greater part of the anthology : ‘You should know
that it is of extreme importance and a necessity to know the science
of composing legal documents («lm-i sukik). Since most kadis and
their deputies are ignorant of this science, they suffer the greatest
difficulty in drawing up certificates, register entries, records of
evidence and vakf deeds...' The whole anthology forms a kadi’s wor-
king manual.

The four documents here are evidently copies of originals,
probably in kadis’ registers, with fiilan substituted for the names
of three witnesses in Document 3, and fiilan for the kadi and fiilane
for the slave-girl in Document 4. This makes it clear that they were
exemplars, as do the interlined Turkish translations of some of the
Arabic words in Document 1. Of these, the translation of rasih as
dlimde ve her isde muhkem &lgii is inaccurate or, rather, not literal.
Rasih means ‘firmly rooted’, and here belongs to a metaphor in the
preamble comparing the Shari« Court to an assembly in a tent with
a lofty tent-pole and immoveable tent-pegs.

1 On this ngmname, see Uriel Heyd (ed. V.L. Ménage), Studies in Old
Ottoman Crimingl Law, Oxford, 1973. Heyd has edited the first section (folios
2v-4v), on criminal law.
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Jtikname

Kasaba-yi Mugla mabhallitinden Kara Memi mabhallesi sakinlerin-
den aazz' iil-kuzit ve efzal iil-viilat Mevlindz Ahmed Efendi ibn el-
merhim Hasan Celebi meclis-i ser-i serif-i gdmil' {il-im3d ve mah-
fil-i miinif-i rasih” iil-evtadda ikrar-i sahih-i serd ve idtiraf-i sarih-i
merd ediib :
«Igbu rafic iil-kitab ve hafiz iil-hitab orta boylu ve acik kaslu ve
gok ala gozlil ve bugday eiilii Macari'l-asl Kasim ibn <Abdullah
nam -abd-i memliikiimii atyab-i milimden ve ablas-i menalimden

en, @AY ol g Ly R U RS S et PR ul | R -
ke o Gl G1 e Y 5 Yy L g= Y itE ve tahrir etdim. Bad
el-yevm s'ir abrar-i Miislimin gibi hiirr olsun.

MEA I TS e Jlpall el VY gy ke dn Vs erde boddey gl d
dedikde mukirr-i mu'ma* ileyhi ikrar-i megrihunda mukarr lehii el-
merkim Kasim bi'l-miivicehe tasdik ve bi'l-miigafehe tahkik etdikden
sofira sihhat-i itak ve ceviz-i tahrire hilkm birle il i E el

Ms =5 ve tabrir ve ingd olunub yed-i talibe vai: ve ref< olund:
ki ledd’l-hace ihticic edine,
ol g ety Saml B g2 o i N Il pr gl G T, 8

1. Text: . 2 Allusion to Koran, sura 2, vv. 203, 267; sura 4, v. 114;
sura 60 v. 1. 3. Koran, sura 26, v. 88, 4. Text : @

Interlined Turkish translations

i. Ululanmak (being exalted).
ii. dlimde ve her igde muhkem dlcii (the firm measure in seience
and in all things).
iii. Taleb eylemek (seeking).
iv. Riza' (approval).
v. Kagcmak (fleeing).
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Translation :
Statement of manumission’

An inhabitant of the Kara Memi quarter in the town of Mugla,
that most respected of kadis and most excellent of grefects, Mevla-
ni Ahmed Efendi son of the late Hasan Celebi, has, in the Oourt of
the Noble Sharia of lofty pillar and Exalted Assembly w‘1th fumly'-
founded pegs, made (the following) acknowledgem_.ent which is valid
according to the sharia, and explicit avowal which should be en-

forced :

«For the sake of God, the Exalted, the Munificent, a..nd seeking
the pleasure of the Merciful Lord, and fleeing from His gr%evoua
punishment ‘on the day when wealth and sons are of no g.vall, but
only he who brings to God a sound heart’, I have ma.nunutf.ed and
made free, from among the best of my possessions anf:l choicest of
my goods, this man who lodges the document and ahxdes' by what
is spoken here (??), my absolute property, the slavfz Kasim son of
.Abdullzh, a man of Hungarian origin, who is of medium height, has
separated eyebrows, light-blue eyes and a darkish complexi_on. Hen-
ceforth may be free like other free Muslims; he shall enjoy wt.mt
they enjoy, and what is incumbent on them is incumbe:l}t on him,
and of his (former) condition (of slavery) nothing remains, except
the bond of permanent clientage, which ties all freed slaves to their
(former) masters.»

The aforenamed Kasim, on whose behalf the acknowledgement
was made, confirmed in his presence, the aforenamed maker of ‘l.:he
acknowledgement in his avowal which has been set out, and ver_lfled
it orally. Then, what happened after the app!ic?tion was ?vptt,en
down as proof, together with the decree establishing the vahdlty.of
the manumission and legality of the emancipation. It was copied
out and deposited with the applicant, so that, in case of need, he
may produce it as evidence.

1 Karl Jahn has published collection of 18th-century atunimes in Tir-
kische Freilassungserklarungen des 18. Jahrhunderts (1702-1776), Naples, 1963.
I have not been able to see this work.
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Written in the first decade of the month of Rabic al-awwal in the
vear 1031 (14-23 January, 1622).

Commentary :

This is the judicial record of the manumission of a slave, set-
ting out the procedure which the court followed. The slave-owner,
a certain kadi called Ahmed Efendi, made an acknowledgement
(ikrar, itiraf) of emancipation in the presence of his slave, a certain
Kasim, a man of Hungarian origin, and obviously a forceable con-
vert to Islam after his enslavement. The slave's oral confirmation
of the acknowledgement validated the manumission. The procedure
accords with the hanafi rules of acknowledgement, and requires no
further witnesses. It, in fact, conforms to the primary definition of
ikrar as a ‘notification of the establishment of a right' (ihbar «an
thubat il-hakk).

The text records in full the words of the acknowledgement. The
physical description of the slave and statement of his origin is
typical of all atwkndmes. The phrase «abd-i memlakiim, by which the
emancipator describes his slave, establishes that the slave is his
wholly-owned property, a necessary condition for the wvalidity of
the manumission. The phrase i¢ak ve tahrir etdim is an unequivoeal
declaration of manumission, translating exactly the formulae. for
emancipation in the ‘Mubtasar’ and the ‘Hidaya'. The preceding
Arabic phrases, beginning hisbatan..., recall the pious motives for
emancipation, especially the hadith : «For every limb of a Muslim
slave who is set free, God will free a limb of the emancipator from
hell-fires. The Arabic formula, beginning lahu ma lahum..., imposes
the condition that the slave, after manumission, should remain in a
state of clientage (walad’) to his former master. This condition ac-
cords with fanafi law. The slave, in effect, becomes a member of the
patron’s (mauld) family, since the sharia treats clientage as the
equivalent to consanquinity (al-wald ka’l-wildd). The legal effects
are to give the patron or his male descendants the right to inherit
from the former slave, if the latter has no blood-relatives, and to
make the patron responsible for any blood-money (diya) which the
former slave might incur. Also, membership of a family is an im-
portant social, as well as legal, requirement in a traditional society.

Tarih Dergisi F : 12
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Following the acknowledgement and its confirmation, the kadi
drew up two documents. The first was the dec_ree (hitkm) mnfif-
ming the validity of the manumission, which eVIfiently remained in
the court’s own records. The second was a conf_u-matory doc}nnent
recording the proceedings, 2 copy of which was issued to'th.e appli-
cant’ (zalib), presumably the slave, as proof of manumission. Do-
cument no. 2 is an example of a certificate issued to a freed slave.

This procedure for manumission adheres to hanafi rules.
Strictly speaking, these did not require the issue of confirmatory
documents, but this was the normal, and obviously reasonable, prac-

tice of Ottoman courts.
DOCUMENT No. 2 (Folio 102r)

Hilccet-i atiknime budur :

S e ey e 2op s cmel B L g 2 bl o
e A i) Bl gt b dea? Lol i) Bl o 1
‘,'i;,,-._*j_, dlo piz Y oy 2N s oo Gn ,?(J! e HP t-_h:,".-'-i'{ia
WRTINERHPURBME PP IU PR 145 Blaal e L3 &1 51 o
Audl BE I e ot N g‘,_J,“&kéﬁJ:é,athl:tcl&.,;‘_."h
g MRS G 3 g 3P S asp s e iE B

l.Tm: ;:.?-rh-

2. Text: A1 S
3. Text: s~
Translation :

The following is a certificate (issued to confirm) a statement of
manumission.

Ali that - for the
<A’ige the daughter of Hasan has acknowledged
sake of God the Almighty, seeking the pleasure of her Noble Lord
and fleeing from his grievous punishment <on !:he day when wealth
and sons are of no avail, but only he who brings to God a sound

FOUR DOCUMENTS FROM JOHN RYLANDS TURKISH 179

heart» - she has emancipated and set free her slave-girl and absolute
property, the bearer of this document, Havva daughter of <Abdul-
lah, who has widely separated eyebrows, dark-blue eyes, a pale
complexion, is of medium height, and is of Russian origin. The
emancipation and manumission are valid according to the sharia.

She is now free like all free-born women; she enjoys what they
enjoy, and what is incumbent on them is incumbent on her. The
rights of the owner over her have been extinguished, except the
bond of permanent clientage which ties all free slaves to their (for-
mer) owners.

The acknowledgement and confirmation are cledr and should
be enforced.

This has been put into effect.
Written on the above date.

Commentary :

This complements document no. 1: It is the certificate which the
kadi gavé, as evidence of her manumission, to the emancipated slave,
whom it describes as the ‘bearer of this document’. It is a summary
of the full statement of manumission, and suffices to show that the
procedure for emancipation was exactly the same as in the previous
example. The only difference is that it is a case of a woman eman-
cipating a female slave. Hanafi law entitles 2 woman to the clienta-
ge of her freed slave, female or male, but is unspecific about th
rights of inheritance which the clientage would entail. =

Other records of manumission in the same MS indicate that the
procedure was almost invariable. = ;
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DOCUMENT No. 3 (Folio 102r)

oNl =

Oy ekl s O esdy ol Slae ol ol g A o
Jell Gd adl ol Garl Jedilia seb weg et Sl Yl e 5%y O3
gl 2B i gp Al el Ol b o cde et b gr ey F pedll
B T L e e e
«Apta 332 U ge 381
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L Text: GWYl -

2. Text : -
3. Tellt: lst
Translation :

Certificate of bankruptcy

Canonically valid evidence was called in the Court of the Noble
Sharka concerning him who is the cause of (the compilation of) this
register, (a certain) Ahmed son of Bahidur who, for a period of two
months since the date when it fell due, has been imprisoned for a
debt owing to the man called Mehmed reis. Whereupon, the Preacher
Ziwl-fikar son of <Abdullzh, the Preacher Dervis son of Mustafs, so-
and-so, so-and-so and so-and-so, witnessed that the said (Ahmed son
of Bahidur), concerning whom evidence was called, is a poor
bankrupt, the neediest of men, who possesses nothing except the
clothes and garments which he is wearing. He is worthy of release
and respite until he is in easy circumstances and has disposal of

possessions.
The evidence was accepted.
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The magistrate, whose signature is above, passed judgement,
expecting the consent of his client in his bankruptey.

He was set free from prison and released. The judgement and
release are both valid, and should be enforced.

This has been put into effect.

Commentary :

This records a single step in the proceedings against and on
hehalf of an insolvent debtor. It is a certificate validating the decla-
ration of the debtor's bankruptey and his release from prison, It is
evident that his creditor had previously claimed his right to have
his debtor imprisoned on grounds of non-payment. In calling witnes-
ses two months after the debtor’s imprisonment, the kadi is acting
according to the principle which al-Kudiri clearly enunciates :
‘When the kadi has imprisoned him (i.e. the insolvent debtor : muf-
lis) for two or three months, he enquires of his condition, and if he
is discovered to have no property, he releases him’. The imprisoned
debtor may himself bring evidence (bayyina), but it appears that,
in this case, the kadi, who refers to him as his ‘client’ (maulahu),
produced witnesses on hiz behalf.

Hanafi procedure allows two possibilities after release. The
creditors may immediately pursue (ldzama) the debtor for payment,
although they may not prevent his conducting business or travel-
ling; or the kadi may intervene between the bankrupt and his credi-
tors, until the latter produce evidence taht he possesses wealth
(mal). The wording of the certificate suggests that the kadi is here
allowing the debtor the second option : a respite (imhal) until he is
indubitably able to pay.
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DOCUMENT No. 4 (Folio 102 v)

yrog - Dawa-yi «asir bi-inga-yi Celil Celebi

El-Hace Ahmed ibn <Abdulldh meclis-i ser-i serifde fiilain mahZarm-

da takrir-i daevi ediib : _
«Ta'rib-i kitibdan bir ay mukaddem merkﬁm.ﬁaebz‘m ;,fedmden
igbu fi'l-meelis orta boylu fiiline nim cariyeyl otuz bir altuna
ciimle ayibdan silime olmak iizre igtird vil kabz 0 te:-sl'im-x ge-
men-i mezbir eylemis idim. Hala cariye-yi mezbiirenifi alt ce-
fiesinde saginda ve solunda iki azu digleri nikis olduguna mut-
talic oldum. Bey: il girimdan mukaddem hadis olmus. dnd et-
tiiccar noksan-i gemen iras ede @yibda redd olunmak taleb edem=»

dedikde 4nd el-istintak mezbir Sachan' cevab veriib :
«F7'l-viki: ishu cariyeyi zikr olunan <ayib ile mildded-yi nlxezhﬁ‘ra
otuz bigr.r'IFi altina bey: ediib ve kabi-i semen eyledim. Ol dahi gorilb
ol ayib ile kabil eyledi» '
deyiib cariye-yi mezbire kendil katinda iken ayib-i mekar ile mueey-
yebe olduguna itiraf ediib bi'l-miivicehe me_zl?ﬁr'El-_l;Iacc Ahmed
ayib- merkim ile kabulinil inkar edicek bayl-l .mezhurda.n da-vasi-
na mutitk beyyine taleb olundukda ibtat-i* beyyineden <acz ve .I‘tirif
ile istihlaf eyledikde milsteri-yi merkim dahi hin-i sirida @yib-i mez-
Kiri goriib anuila kabil eylemediigiine yemin-i Allah eyledikden
sofira cariye-yi mezbire bayi~i merkima redd inlunu'f: semen-i mer-
kiim miigteri-yi mezbira teslim olunmak iizre iltizam ii tenbih olund.

Translation :

A difficult lawsuit : composed by Celil Celebi

El-Hac Ahmed son of <Abdullah made a statement of (his)
plaint in the Court of the Noble Sharia, in the presence of so-and-s0:

‘1 Text : ‘Sabdn.
2 Text: Mehmed.
3 Text: ibnin,
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«A month before the date of (this) document, I bought from the
said Sadén for 31 gold ducats, on condition that she be free from
all defects, this slave-girl of medium height, so-and-so. I paid the
said sum against purchase and receipt. I have now noticed that the
said slave-girl has two molar teeth missing, (one) on the right and
(one) on the left of her bottom jaw. This must have happened before
I purchased (her). If this should cause a reduction in the market-
price, I seek her return on account of the defect.»

When the said Sahan was examined, he replied : «I did, in fact,
sell this slave-girl to the said plaintiff with the aforementioned
defeet, for 31 gold duecats, and received payment. Furthermore, he
saw and accepted her with that defect.» He acknowledged that the
said slave-girl was already disfigured with the aforementioned
defect when she was with him.

The said El-Hac Ahmed denied in his presence that he had ac-
cepted (her) with the aforementioned blemish. Evidence was then
sought conformable to his plaint against the said vendor. When he
was incapable of producing definitive evidence, he demanded an
oath (of the defendant) by acknowledgement. The said buyer also
swore by God that, at the time of purchase, he neither saw the
blemish, nor accepted (her) with it

Then an obligation was created and warning given that the said
slave-girl be returned to the aforenamed vendor, and the above-
mentioned sum be returned to the aforenamed customer.

Commentary :

In bringing his claim (da<wa), the plaintiff was here exercising
the ‘option of defect' (hiyar al-ayb), whereby a purchaser may re-
turn goods to the vendor and reclaim the price, if, after the sale, he
discover the goods to be defective. For the claim to be valid, the
goods must have been defective at the time of sale, a defect being
defined as something which causes a depreciation in the market
value. In this case, the presence of the slave girl in court established



184 CM. IMBER

the existence of the defect; and the defendant based his claim on
the possibility of the missing teeth causing a decline in value. In his
acknowledgement (itirdf), the defendant himself validated the
claim that the defect had existed at the time of sale. The court, ho-
wever, took no steps to verify whether or not the defect would, in
fact, cause a reduction in value. The stipulated procedure of refer-
ring to the actual practice of merchants (al-marjac fi mawrifatihi
arf ahlihi) was presumably too cumbersome a procedure. The court
took the loss of value for granted.

The procedure follows the hanafi rules, with a few short cuts.
The plaintiff must make a statement of his claim. This is here the
takrir-i dawvd. If the dispute concerns moveable property, the subject
of the dispute must be present in court. The presence of the slave-
girl, which the words igbu fi’l-meclis ... cariye indicate, satisfied this
requirement. When the claim is valid, the defendant must also at-
tend court to answer the charge. An inspection of the girl's teeth
presumably validated the claim, and it is clear that the defendant
was present.

Where the plaintiff’s claim is valid, the kadi must interrogate
the defendant, as happened in this case. Under interrogation, the
defendant acknowledged (iiraf), in the plaintiff's presence, that he
had, in fact, sold the slave-girl to the plaintiff for the sum men-
tioned, and with the stated defect. However, he also acknowledged
that the plaintiff had accepted her with the defect. To be valid, an
acknowledgement requires the confirmation of the person concer-
ning whom it is made (mukarr lahu), in this case the plaintiff. The
plaintiff denied the acknowledgement of his acceptance, which was
therefore inadmissible as evidence. Where, as happened here, the
defendant denies the truth of an allegation, hanafi procedure stipu-
lates that the kadi require the plaintiff to produce evidence (bay-
yina). If the plaintiff cannot, as he could not here, he may still
demand that the kadi put the defendant on oath (istihldf). This the
plaintiff did, the acknowledgement (cf. itirdf ile istihldf) presumably
being the acknowlédgement on the part of the plaintiff of the defen-
dant’s willingness to take the oath. A refusal by the defendant would
have established the case in the plaintiff's favour.
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It might at first appear that, at this point, the kadi should have
passed judgement in favour of the defendant, since the plaintiff,
upon whom the burden of proof falls, could not produce evidence,
and the defendant, as was his right, had taken an oath. This ac-
cords with the principle that ‘the burden of proof is on the plaintiff,
while the oath belongs to the defendant’ (al-bayyina -<ald'l-muddad
wa'l-yamin ala’l-muddad -alayhi). However, according to hanafi
procedure, where a disagreement arises between buyer and seller,
and both lack evidence, as was here the case, the kadi should address
the contending parties in turn, stating to each that if he does not
acquiesce in the claim of the other, he would dissolve the sale. Here
the kadi bypassed this step. Should neither party acquiesce in the
claim of the other, the kadi should administer an oath to both of
them and dissolve the sale. This is what the kadi did in this case.
He evidently regarded the vendor’s oath, which the plaintiff had
demanded, as valid for this purpose. After the plaintiff had sworn,
he dissolved the sale.

In practice, the plaintiff won the case, since his right under
the ‘option of defect’ would have been to return the goods and rec-
laim the price : in effect, a dissolution of the sale. Technically,
however, the kadi dissolved the sale, since neither plaintiff nor de-
fendant could produce evidence, and hoth took an ocath.
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Makalenin Tiirkee ézeti

Bu makalede nesrolunan dort vesika, Manchester John Rylands
kiitiiphanesinin 145 no. lu Tiirkge yazmasindan alinmistir. Bu yaz-
ma, bir kad1 (veyahut kadilar) tarafindan tertip olunup, 1625 sene-
sinden sonra tamamlanmis olan bir «sukiiks antolojisidir. Icindeki-
lerden dort tane vesika secilip hanefi mezhebenin iki esash metni
olan «Muhtasars ve «Hidayes 151§inda tahlil olundu. Gérilliiyor ki,
bu dért drnekte, anahatlariyle hanefi hukukunun kaidelerine ridyet
olunuyor.
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