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Fikhi Mezheplerin Baglayiciligina Dair
Tevhit AYENGIN®

Ozet

Miisliimanin Yaraticisiyla, diger insanlarla ve toplumla alakali fiillerine dair hiikiimleri
belirleme amaciyla tesekkiil eden ve gelisen fikth mezhepleri bugiin i¢in de giincelligini ve
alternatifsizligini devam ettirmektedir. Bir mezhebe miintesip olan mdictehitler ictihatlarini
miintesibi olduklari mezhebin sistematigi igerisinde ve nass disindaki kaynaklar: da dikkate
alarak olusturmaktadirlar. Ancak tek tek fertlerin bu cercevede hareket etmeleri zordur ve
diinyevi meggaleleri buna imkan tanimamaktadir. Bu durum onlarin bir mezhebe bagl olarak
hayatlarm siirdiirmelerini gerekli kilmaktadir. Bu makalede mezheplerin baglayiciligy; fikhi
mezhebin ne anlama geldigi, olusumu, fonksiyonlari, baglanmanin teorik temelleri ve
gerekliligi ekseninde ele alinmaktadir.

Anahtar Kelimeler: Mezhep, Fikih Mezhepleri, Ictihat, ictihatta Isabet, Mezhebin
Baglayicilig

On Binding Status of the Figh Sects

Abstarct

Figh sects, institutionalized to determine legal rules among human beings and social
life, are still valid on determining rules on the life of Muslims. The scholars of Islamic Figh
adjudge according to the methodology of their Figh sects and different sources. However, the
individuals have problems to use this framework on their daily life. This necessitates
individuals to follow a sect. In this article, the legal binding status of sects; what the Figh sect

is meant, its formation, its functions, the theoretical base of following it are held.
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Giris

Mezhep dini bir kavramdir ve hemen hemen biitiin dinlerde var olan bir
realitedir. Islam’da da ilk donemlerden itibaren mezheplere temel teskil eden goriis
farkliliklar1 ortaya ¢ikmis ve bu goriis farkliliklarinin neticesi olarak mezhepler
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giintimiize kadar itikadi ve fikhi alanda varligini siirdiirmiiglerdir. Insan farkli
diisiinebilen ve yorumlayabilen bir varlik oldugu igin goriis farkliliklar1 gergegine
dayanan mezheplerin varlign da kagmilmaz olmustur. Burada cevaplanmasi
beklenen temel soru, bu mezheplerin din ile baglantis1 ve miisliimanlar i¢in baglayic
olup olmadigr noktasinda yogunlasmaktadir. Diger bir ifade ile cevaplanmas:
gereken mesele, insanlarin bir mezhebe bagliliklarinin zorunlu olup olmadig:
hususudur. Miisliimanlarin kiiltiir ve tarihinde 6nemli bir yer tutan ve sosyolojik bir
realite olan fikhi mezheplere baglanmanin baglayicili: tartismalar: bu ¢alismanin
ana gercevesini olusturmaktadair.

Mezhep, dar manada bir mii¢tehidin fikhi bir konuya iligkin goriisii anlamina
gelmektedir. Genis manada ise ayni usfilii benimseyen ve ictihatlarinda bu ustlii
baglayici kabul edenlerin goriislerinin toplamidir. Mezhebi sadece “ictihatlar
biitiinii” olarak degerlendirmek elbette eksik kalir. Mezhep denildiginde daha ¢ok
imami, miigtehitleri, miintesipleri, temel eserleri, ustilii ve kurumlar1 olan bircok
boyutlu bir biitiinii kastedilmektedir.

1. Mezhep Ne Demektir

Bir yerden baska bir yere gitme anlamina gelen zhb kokiiniin masdar1 olan
“mezhep” kelimesi, Arapc¢a’da “gitmek”, “gidilecek yer” ve “gidilecek zaman”
anlamlarina gelmektedir.! Mezhep kelimesi miisliimanlarca genelde; itikadi, siyasi
ve fikhi mezhepleri anlatmak i¢in kullanilmaktadir. “Fikih mezhebi” kavrami en
genel anlamu ile fakihlerin goriislerini veya fikhi goriisleri ifade etmektedir. Burada
vurgulanan sey elbette bir mezhebe tabi olan miictehidin o mezhebin sistematigi
igerisindeki goriigleridir. Ote yandan mezhepleri birbirinden farkli kilan sey, igtihat
yontemlerinin yaninda, onlarin her birinin kendi igerisinde ortak bir mezhebi
gecmise yani tarihe ve mezhep miigtehitlerinin igtihatlarimi igerisinde barindiran
kaynaklara sahip olmasidir. Bu yoniiyle mezhebe kaynaklik eden eserler biiyiik
oranda mezhebin fakihleri arasinda tercih edilen ictihatlardan meydana gelmektedir
yani mezhebin “mdifta bih” goriisleri ekseninde sekillenmektedir.?

Genelde fikih ilmi ile diger Islami ilimler arasinda, 6zelde de yer yer fikhi
mezhepler arasinda tanim, kavram, ifade kaliplari, tedris, fetva ve kaza
faaliyetlerinin {irtinleri, fikth metinlerinin tasnifi ve telifi, rivayet edilen hadisler gibi
pek cok konuda farkliliklar bulunmaktadir®. Dolayistyla mezhep farkliligi sadece
igtihat farkliliklarindan kaynaklanan bir realite degildir. Farkliligin en belirgin saiki
elbette ki ustli konulardaki yaklasim farkliligidir. Dolayisiyla bir mezhebi

1ibnu’l-Manziir, Ebu’l-Fadl Cemaluddin Muhammed b. Miikrim, Lisdnu'l-Arab, Daru’s-Sadur, Beyrut 2010,
1, 393.

2 Muhammed ibrahim Ahmed Ali, “el-Mezheb inde’l-Hanefiyye”, Dirasat fi’l-Fikhi ‘I-Islami, Mekke, 1977,
s.77.

3 Kaya, Eyytlip Said, Mezheplerin Tesekkiiliinden Sonra Fikhi Istidlal (Doktora Tezi), Marmara Universitesi
Sosyal Bilimler Enstitiisii, Istanbul 2001, s. 30.
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digerinden ayiran en 6nemli 6zellik o0 mezhebin miintesiplerinin ayn1 ustil etrafinda
bir araya gelmis olmalaridir. Boylece ayn1 usilii takip eden miigtehitlerin mezhep
icerisindeki farkli ictihatlari, hatta ayni miigtehitten herhangi bir hususta birbirinden
farkli olarak gerceklesen ictihatlari, mezhep realitesiyle ve biitiinliigli ile
celismemektedir.

2. Mezheplerin Tesekkiiliiniin Arka Plani

Hz. Peygamberle ayni zaman dilimini paylasan ve ayni mekanda bulunan
sahabe ve sahabenin yetistirdigi tabitin nesli, genisleyen Islam cografyasina dagilmig
ve bulunduklar: yerlerde yasanan hukuki durumlar karsisinda sessiz kalmayarak,
s6z konusu durumlar ile alakal1 i¢tihatlarda bulunmuslardir. Yine sahabe ve sonraki
nesil ilmi faaliyetler yapmis, nasslarin anlasiimas: ve yorumlanmasinda yogun bir
gayret icerisinde bulunarak bu hususlarda yeterli bilgi ve beceriye sahip nesillerin
olusmasina onciiliik etmislerdir. Sahabenin gittigi yerlerde birbirlerinden bazen
habersiz olarak gerceklestirdikleri fikhi ¢abalarin farkliliklar igeriyor olmasi, dinin
ozellikle fikhi konularda farkl: ictihatlara miisait oldugunu gostermektedir.

Ikinci nesil tabiin alimleri de sahabenin baslattig1 faaliyetleri gelistirerek
sirdlirmiistiir Tabitnun ictihadi iki temel metodolojik yaklasim {izerine
kurulmustur. Bunlardan birincisi, sahabenin birbirinden farkli olabilen ictihatlar
arasinda tercihte bulunarak veya sahabe ile tabitin alimlerinden herhangi birisinin
goriisii arasinda vaki olan farklilik durumunda tabitina ait goriisii tercih ederek, ona
bir tiir metodolojik yakinlik duymak seklindedir. Tkincisi ise, ihtilafli konuda bizatihi
kendisi igtihatta bulunarak fikhin gelisimine katki sunmasi tarzinda olmustur. Bu
yaklagim tarzi fikhi farkliliklarin olusmasinda dolayisiyla da fikih mezheplerinin
tesekkiiliinde temel tegkil etmektedir. Ahmet Hasan’in da hakli olarak belirttigi gibi
fikih ilmi profesyonel anlamda tabitin doneminde tesekkiil etmeye baslamistir.*

Sahabe verdikleri hiikmiin Kur'an ve Hz. Peygamber’in siinnetine uygun
olmast i¢in biiyiik bir gayret icerisinde olmustur. Nasslarda karsilastiklart duruma
iliskin hiikiim varsa onunla amel etme hususunda hassas davranmaya
calismiglardir Nasslarla dogrudan baglanti kuramadiklari hususlara ¢6ziim
bulmaya caligsalar da bu hususta gerceklestikleri ictihatlar1 ile Ortiisen rivayetler
kendilerine daha sonra ulastiginda bu durum onlar1 ziyadesiyle mutlu etmistir.6

4 Ahmad Hasan, “Ilk fslam Mezheplerinin Kaynaklar”, Ankara Universitesi ilahiyat Fakiiltesi Dergisi,
Ankara 1987,29/1, s. 319.

5 Muhammed Ebu Zehra, Islam’da Fikhi Mezhepler Tarihi, (trc. Abdiilkadir Sener), Hisar Yayinevi, Istanbul,
ts, s. 33.

¢ Mufavvida yani mehir belirlenmeden evlenen ve zifafa girmeden kocas: 6len kadinin durumu Abdullah
b. Mes'id’a soruldugunda bir ay bu konu {izerinde yogunlasmis ve sonunda “Bu konuda kendi
ictihadima gore hiikiim veriyorum, dogru ise Allah’tan yanlis ise benden ve seytandandir, Allah ve Resulii
ondan beridir.” diyerek bu durumdaki bir kadinin ne eksik ne fazla emsal kadinlara verilen kadar bir
mehir (mehr-i misil) alacagini, iddet bekleyecegini ve kocasina miras¢t olacagini sdylemistir. Bunun
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Tabitin da ayn1 hassasiyeti sahabeden 6grenmis ve siirdiirmiistiir. Bu hassasiyet fikih
ulemasimin temel vasfidir. igtihat fikhi sonuca ulasmak, Allah katindaki dogruyu
elde etmek icin olanca giiciinii kullanarak yapilan bir faaliyettir. Ictihadinin nasslara
uygunlugunun somut olarak ispat1 onu elbette mutlu edecek ve yeni ictihatlar i¢in
cesaretlendirmis olacaktir.

[slam’'in ilk yillarinda hukuk alaninda biiyiik bir miisamaha yasandig
goriilmektedir. Bircok meselede farkli i¢tihada ve birbirine zit hukuk kaidesine
ulasma gercegine, sahabe tarafindan karsilikli miizakere temelinde miisamaha ile
yaklagildig: bilinmektedir. Bu durum biiyiik oranda fikhi konularda ¢ok genis bir
perspektifle degerlendirme yapabilmenin de temellerini olusturmaktadir. Eger Hz.
Peygamber her konuda degismeyen kat1 kaideler koymus olsayd: sonraki nesiller
akil yiiriitme ve sonradan ortaya c¢ikan hususlarda rahat hareket edebilme
kabiliyetinden mahrum kalacaklardi.” Ayni durum, hakkinda nass bulunmayan
konularda sahabenin farkli ictihatlarda bulunmalar1 gercegi ile de uyum
igerisindedir. Eger ayni sonuca ulasmis olsalardi sonrakilerin hareket alani daralmis
olurdu. Hz. Peygamber zamaninda bile sahabenin az da olsa i¢tihatta bulundugu ve
igtihatlarinda farkliliklar yasadiklar1 goriilmektedir. Aralarinda Amr ibnii’'l-As’in da
bulundugu miifrezede bir kisim sahabinin sabah uyandiklarinda gusiil abdesti
almasi gerekmisti. Asir1 soguk ve suyu 1sitma imkani olmadig; igin teyemmiim ile
namazlarini kildiktan sonra gusiil abdesti alma imkanina kavusan sahabenin bir
kismi namazlarini iade etmigken bir kismi iade etmemistir. Hz. Peygamber’in bu iki
i¢tihad1 da uygun gormesi ve kabul etmesi sonrakilere yorum alani birakmistir. Bu
olayda Hz. Peygamber’in itiyadi merkeze alarak namazlarimi iade edenleri
onaylamasi, onlardaki takvay: onaylamas: seklinde anlasilabilirken, namazlarin
iade etmeyenleri onaylamas1 da bdyle bir olay karsisinda namazin iadesine gerek
olmadigini 6gretmesi agisindan yol gosterici olmustur.®

Fikih bir tiir uzmanlasma faaliyetidir. Hulefa-i Rasidin doéneminde
Ortadogunun tamamina yakini Miisliimanlarin kontroliine gegmistir. Ozellikle Kiife
ve Basra, sonrasinda da Bagdat Miisliimanlarin insa ettigi ve yogun ilmi faaliyetlerin
yasandig1 merkezler olarak bilinmektedir. Kuzeye dogru gidildikge farkl kiiltiirler
ve felsefi anlayislarla karsilasilmis ve dogal olarak hukuki alanda yeni meseleler
ortaya ¢ikmistir. Bu durum sahabe ve tabitin alimlerinin fikhi konulara ¢oziimler
getirmelerine ve ayni zamanda uzmanlasmalarina da yol agmistir.”

tizerine Ma'kil b. Sinan el-Esca’1 kalkip soyle dedi: Ben sahidim ki sen bu konuda Resulullah’in Berva’ bint
Vagsik el-Escaiyye hakkinda hiikmettigi gibi hiikmettin. O zaman Abdullah b. Mestid o ana kadar
tatmadigr bir sevinci yasamistir. Zekiyiiddin $a’ban, Islam hukuk ilminin Esaslari, (trc: Ibrahim Kafi
Donmez), TDV Yay., Ankara- 2012, 16. baski, s. 83.

7 Ahmad Hasan, s. 314.

8 Muhammed Ebu Zehra, islam’da Fikhi Mezhepler Tarihi, (trc: Abdiilkadir Sener), Hisar Yayinevi,
Istanbul, ts, s. 21.

9 Hasan Hacak, “Fikih ilminin Ortaya Cikis1 ve Diger Mlimlerle iliskisi”, Temel Islami Ilimlerin Ortaya Cikist
ve Birbirleriyle fligkileri, Tartismali {Imi Ihtisas Toplantisi, istanbul, 2014, s. 516.
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Mezheplerin tesekkiil siireci ayn1 zamanda fikhi tefekkiiriin de olugsmasina
katki saglamistir. Bir yandan ictihatlarin metodolojik tutarlilig: sorgulanirken diger
yandan da igtihat faaliyetini gerceklestiren mii¢tehidin mezhep igerisindeki konumu
ve etkisi belirginlesmistir. Ciinkii mdiictehit takip ettigi mezhebin miintesibi
sayilmakta ve onun ictihad takip ettigi mezhep cercevesinde degerlendirmeye tabi
tutulmaktadir. Bu durum beraberinde miictehidin bilgi edinme ve goriislerini bu
epistemik baglam icerisinde ortaya koyma siirecini biiyiik oranda belirlemektedir.

Felsefe alaninda bakis acilar1 ve diisiince yapilar: farkli olan felsefe okullar:
bulunmaktadir. Ay felsefi okul/mezhep igerisinde olaylar: farkli bakis agisiyla olsa
da ayni sistematikle degerlendirebilen yaklasimlar, tarihi siiregte kismi igerik
degisikligine ugrayabilmektedir. Mesela tabii hukuk okulunun, 6ziinden sapmadan
farkli referanslarla yorumlayabilen cesitlerinin varlig1 bilinen bir husustur.1® Fikih
mezhepleri de kismen buna benzemektedir. Igtihatlar1 farkli olsa da bir mezhebe tabi
mii¢tehit ayn1 metodolojiyi kullanmakta ve dolayisiyla aymi biitiiniin pargasi
sayilmaktadir. Ciinkii mezhep bir yoniiyle hocasinin goriisiinii benimseyip, onun
yolundan giden insanlarin olusturdugu bir yapiy: ifade etmektedir. Bu durum
baslangicta sehir eksenli olusan ancak daha sonra zamanla kurucusu kabul edilecek
olan imamin sistematigine gore sekillenen bu mezheplerin tabii siirecini ihtiva
etmektedir. Mezhepler temelde ii¢ agidan isimlendirmeye tabi tutulmuslardir:

1. Bolge agisindan ilk donemde: Hicazlilar (Mekke, Medine), Irak (Kafe,
Basra) ve Suriye.

2. Kurucusunun adina izafeten. Hanefilik, Safiilik vs.
3. Temel metodolojilerine gore. Ehl-i hadis ve ehl-i rey gibi

Mezheplerin temelini igtihat farkliliklarinin  olusturdugunu yukarida
belirtmistik. Ictihat farkliliklarinin temelini de Hz. Peygamberin vefatindan sonra
genigleyen Islam cografyasina dagilan sahabi ve tabi(in alimlerinin nasslari
yorumlamadaki farkliliklar olusturmaktadir. Belirginlesen bu igtihat farkliliklar: her
sehirde, oraya 6zgii fikih anlayisinin olugsmasina vesile olmaya baglamistir. Imam
Safii, Miisliimanlarin yasamakta olduklar: sehirlerin birer ilim merkezi oldugunu ve
insanlarin sehirlerinde yasamis olan fakihlerin goriislerini ¢ogu noktada takip
ettiklerini belirtmektedir.!! Imam Safii, pek c¢ok ilim sehrini dolasmis, ders
halkalarmna katilmus, fakihleri yakindan tanima firsati yakalamistir. Dolayisiyla
“yogun bir fikhi faaliyet ve fikhi ihtilaf” seklindeki beyan: konumuz agisindan ¢ok
onemlidir. Ilim merkezlerindeki fakihler arasindaki ihtilaflarda, insanlarin bir
kisminin bir fakihi, bir kisminin digerini takip edislerini zikretmesi,’? o donemlerde
bile halkin fikhi konulardaki hiikiimleri kendileri tespit yerine bir mii¢tehidi takip
eksenli bir hayat tarzinin varligina isaret etmektedir. S6zgelimi Kiife’de halkin bir

10 Ayengin, Tevhit, Hukukta Kéken Problemi Agisindan Sosyal Realite Nass iligkisi, (Yayimlanmamis
Doktora Tezi), Atatiirk Universitesi Sosyal Bilimle Enstitiisii, Erzurum 1999, s. 16-27.

11 Safii, Muhammed b. idris, Kitibu'l-Umm, Kahire 1322, 7, 246.

12 Safii, el-Umm, 7, 257.
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kismi Ebu Yusuf'un ictihatlarini takip ederken bir kismi da Ibn Ebi Leyla'nin
ictihatlarini takip etmekteydi.’3

Ahmed Hasan “Ilk Fikih Mezheplerinin Kaynaklar1” adli makalesinin
sonunda bir kimsenin goriislerine baglanma seklindeki anlayisin hicri ikinci asrin
ortalarina dogru basladigini ifade etmektedir. Ictihatlarda bolgesel karakterlerin
silinip yerini biiyiik oranda imama baglanma ve onun koydugu ilkelere ve yonteme
uyma anlayisi bu siireg igerisinde kendisine yer bulmustur.!*

Fikih ilmi baslangicta Hicaz ve Irak ekolleri tarzinda ve daha ¢ok ehl-i hadis
ve ehl-i re'y seklinde temayiiz etse de zamanla kurucusunun adiyla anilmaya
baglamistir. Bu adlandirma kurucu imamlarin talebelerinin gayretleri ile
gerceklesmistir. Bu yoOniiyle tesekkiil Oncesi donemle, sonrasini mezhep
isimlendirmesi agisindan ayr1 degerlendirmek gereklidir. Mezheplesme siireci
basladiktan sonra da artik imaminin goriislerini reddeden mesela $Safii mezhebine
miintesip ama Imam Safiinin goriislerini yok sayan bir miigtehidin varligin
tasavvur etmek miimkiin olmamustir.15

3. Mezheplerin islevleri ve Ozellikleri

Hayat degisime aciktir ve fikih yapisi itibariyle bu degisimi de igerisine alacak
tarzda ¢oziimler sunabilmek durumundadir. Thtilaflara ¢6ziim iiretmek hukukun ve
0zelde fikhin varlik nedenidir. Kendisine getirilen hukuki problemi ¢6zemeyen veya
cozmeyen hukuk varlik nedenini yitirir. Islam’in evrensel bir din olusu ve buna bagl
olarak fikhin sosyal hayatin her durumuna iligskin ¢6ztim getirmeyi hedeflemesi
mevcut sorunlara iliskin mutlaka sOyleyecek bir soziiniin, sunabilecegi bir
¢Oziimiiniin olmasini gerekli kilmaktadir.

Fikhi mezhepler Islam kiiltiir ve medeniyetinin tastyict unsurlariin basinda
yer almaktadir. Toplumsal kabullerin ve birikimin aktarilmasinda basat bir
konumda olmanin yaninda, bu mirasin bozulmadan bir sonraki nesle ulasmasinda
da ana gorev hep fikih tarafindan icra edilmistir. “Fikih olmasaydi bugiin nerede
olurduk” sorusunun zihinlerde olusturdugu etki bu gdrevin onemini agikca ortaya
koymaktadir.

Mezheplerin iki temel fonksiyonu vardir. Birincisi fertlerin giindelik
hayatlarinda istifade edecekleri kurallar1 ortaya koymak, ikincisi ise yoneticilere
uygulamada istifade edecekleri bilgiyi olusturmak. Bu konuya ileride kismen
yeniden deginecegiz.

Mezheplerin olusum siirecinde yenilerin eski miigtehitlerin igtihatlariyla ve
bir biitiin olarak o zamana kadar olusmus olan fikhi birikimle irtibat kurduklar

13 Ahmad Hasan, s. 323
14 Ahmad Hasan, s. 328.
15 Kaya, s. 30-31.
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bilinmektedir. Bu irtibat beraberinde degisime vesile olmus ve mezheplerin olusum
siirecine olumlu katki sunmustur.'® Ciinkii daha 6nce de kismen degindigimiz gibi
mezheplerin ortaya c¢ikmasinin arka planinda ilk donemde biiyiik oranda
miictehitlerin toplumsal taleplerin de zorladig1 durumlarla alakali dini hiikiimleri
naslardan ve uygulamalardan hareketle belirleme ve nasslar1 yorumlama faaliyetleri
yer almaktadir. Daha sonra miictehitlerin bu yorumlarmi Ogrencileriyle ve
cevresindeki insanlarla paylasmalariyla ve bu yorumlarin onlar tarafindan
benimsenmeye baslamasiyla mezheplesme siireci ivme kazanmuistir.'” Sonradan
gelenler de bu birikimi 6grenerek, bu birikimden istifade ederek hukuki konulara
iliskin yeni yaklasimlari sonrakilere aktarmislar, boylece fikhin gelisimi tevariis
yoluyla sonrakilere ulagsmistir. Ciinkii fikih dini ve dinin hitap ettigi bireyi ve
toplumu anlama, problemlerini ¢6zme ve ona yon verme islemidir.

Fikih mezhepleri toplum igerisinde 6nemli gorevleri yerine getirmektedir. Her
seyden once mezhepler hayati kolaylastiran, insanlarin goniil rahatlig1 ile hayatlarim
siirdiirmelerine katki sunan miiesseselerdir. Bu yonii ile mezhepler Miisliimanlar
i¢in bir rahmet, bir kolaylik olarak degerlendirilmistir. Ciinkii cografi farkliliklarin
sebep  oldugu  zorluklar  mezheplerin farkli  yorumlariyla kolayliga
déniigebilmektedir. Ote yandan yéneticilerin uygulamada yararlanacagi kaynak
metinler olmasi yoOniiyle de mezheplerin toplum yasamina olumlu destekleri
olmustur. Ayrica fikih ve onu siirekli gelistiren miictehitler bir tiir sivil toplum gorevi
iistlenmek suretiyle yoneticilerden gelebilecek muhtemel hak ihlallerinin azalmasina
vesile olabilmislerdir. Ayrica miigtehitler, bireysel ve toplumsal beklentileri de
dikkate aldiklarindan nass1 yorumlamada veya nassin dogrudan hiikmiinii
belirtmedigi durumlarda maslahat ilkesi ekseninde ictihat faaliyetlerinde bulunma
suretiyle bu gorevi yerine getirme gayreti igerisinde olmuslardir.

4.Fikhin Baglayic1 Olmasindan Maksat Nedir?

Fikhin bir kismu naslardan dogrudan veya dolayli olarak cikarilan
hiikiimlerden olusmaktadir.’® Bu nasslar fikhin ana yapisini ve ilkelerini meydana
getirmektedir. Dolayisiyla temel noktalarda ve ana ilkelerde biiyiik ve 6ze taalluk
eden farkliliklar bulunmamaktadir. S6zgelimi namazin farzlar1 noktasinda ictihada
fazla bir alan yoktur.

“Mevrid-i nasda ictihada mesag yoktur”1? ilkesi, nasta hiikmii agikca belirtilen
noktalarda igtihat alanin bulunmadigini gostermektedir. Uygulamadaki kismi

16 Kaya, s. 29.

17 Abdiilkadir Sener, “Islam’da Mezhepler ve Hukuk Ekolleri”, Ankara Universitesi llahiyat Fakiiltesi Dergisi,
Cilt: 26, s. 371.

18 Tmam Ciiveyni'ye nispet edilen “Hiikiim ve fetvalarin onda dokuzu, hakkinda agik nas bulunmadig
i¢in, rey ve ictihat yoluyla elde edilmistir” szii fikhin 6nemli bir kisminin dogrudan nassa dayanmadigia
isaret etmektedir. Karaman, Hayrettin, Islam Hukukunda fgtihat, DIiB Yay., Ankara 1975, s. 27.

19 Mecelle, md. 14.
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farkliliklar 6ze taalluk etmemektedir. Mesela zekat farz bir ibadettir. Uygulamada
bazi yorum farkliigi olsa da zekatin baglayici bir ibadet olusunda ihtilaf
bulunmamaktadir. Dolayisiyla farzlar ve haramlar biiyiik oranda dinin iizerinde
ittifak edilen noktalarim1  gostermekte, igtihatlar farzin veya haramin
uygulamalarinda gerceklesmektedir. Hirsizlik biitiin mezheplere gore haramdir ve
miilkiyetin intikali i¢in sebep olarak degerlendirilmesi miimkiin degildir. Ancak
hirsizligin tanimi, kapsami ve igerigi mezhepler arasinda farkli ictihatlara sebep
olabilmektedir.

Miigtehit, fikhi kaynaklar1 kullanarak seri meselelerin hitkmii konusunda
Yiice Allah’in iradesini tespit etmeye ¢alisir. Fikhin mensei ve kaynaklari birbirinden
farklidir.?0 Fikih en genel anlami ile kaynaktan mensee dogru yapilan zihinsel bir
faaliyettir. Amag Islam’a, degerlerine, ilkelerine, kurallarina uygun olam
yakalamaktir. Birazdan ele alacagimiz “ictihatta isabet” tartismalar1 ve ictihatta
hakikati yakalama tartismalar1 biiyiik oranda kaynaktan mensei/kdkeni tespit
isleminin sonuglar: olarak degerlendirilebilir. Onun i¢in kdkene ulasma, onunla
birebir Ortiisme kaygis1 ve bunun izafiligi, tekgciligi ve tekelciligi engellemis
olmaktadr.

Abbasi halifesi Mansur’un hacca gittiginde Imam Malik’ten, Islam beldelerine
gonderilip uygulanmak {izere bir kitap yazmasini istemesine karsilik imam Malik’in
bunu reddetmesi, fikhin elastikiyetine ve i¢tihadi konularda her bolgenin sartlarina
uygun igtihatlarin liizumuna isaret etmektedir. Ciinkii hukuk alaninda fikhi
ihtilaflarin gtkmasi gayet dogaldir. Onceki donemlerde bulunmayip yeni ortaya
¢ikan konularda ictihat gercegi veya miifta bih goriisiin degisebilirligi realitesi ictihat
faaliyetinin bu isin ehli olanlarca yapilabilirligine isarettir. Metodoloji igerisinde
kalarak ve degisimi g6z oniinde bulundurarak fikhi giincelleme gorevi yine
metodolojiyi bilenlerce yapilacaktir.

5. ictihat Farkliliklarinin Gerekgeleri

Hz. Peygamber’in vefatindan sonra sahabe Islam cografyasimin degisik
bolgelerine yayilmis ve oralarda siyasi ve dini konularda yonetici ve yetkili kisiler
haline gelmislerdir. Karsilastiklar1 dini konulari Kur’an ve Siinnetten anladiklarina,
Hz. Peygamber’in emirlerinden hafizalarinda kalanlara gore ¢dziime kavusturmaya,
bilgiyi gelistirmeye calismiglardir. Boylece sahabe Hz. Peygamber’in bizzat
siinnetine uymanin yaninda hiikiim verirken dikkate aldigi kaynaklara da
igtihatlarinda yer vermistir. Ayni1 durum sonraki nesiller icin de gegerlidir.

20 Hukukun kokeniyle ilgili goriisler icin bk: Yoriik, Abdiilhak Kemal, Hukuk Baglangict Dersleri, Tan
Matbaasi, istanbul 1946, s. 8-20; Hirs, Ernest, Hukuk Felsefesi ve Hukuk Sosyolojisi Dersleri, Giincel Dile
Uyarlayan: Selguk (Baran) Veziroglu, Banka ve Ticaret Hukuku Arastirma Enstitiisii Yay., Ankara 1996, 2.
baski, s. 111-129; Cagil, Orhan Miinir, Hukuk Baglangici, Birinci Kitap, 18} Yay., Istanbul 1963, 2. bask, s.
96; Aral, Hukuk ve Hukuk Bilimi Uzerine, Filiz Kitabevi, Istanbul 1991, 6. basky, s. 92.
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Bilindigi gibi mezheplerin farklilagmas1 sadece nassin bulunmadig: alanlarda
gecerli  degildir. Nassin bulundugu yerlerde de farkli ictihatlar
gerceklesebilmektedir. Nassin bizzat kendisi, ibare ve muhtevasiyla, amm ve
hassiyla, mutlak ve mukayyediyle ictihadi farkliliklara sebep olabilmektedir?!.
Nasslarda yer alan hiikiimler bazen soyut ve genel nitelikli oldugundan
tanimlamalar miictehitlerin ictihatlarina adeta birakilmistir. Hukuki ve yargisal
hususlara iligskin sahit tutulmasi istenmesine ragmen sahitlerde bulunmasi gereken
Ozellikler miictehitlerce tespit edilmistir. Maslahat, zaruret, 6rf ve adet hususundaki
miigtehitlerin kanaatleri, ictihatlarina yansimig ve sahitlerde bulunmasi gereken
vasiflarda goriis ayriliklar1 meydana gelmistir?.

Mezheplerin farklilasmasinin ana dinamiklerinden birisi hatta en onemlisi
hadisler/stinnet etrafinda yogunlasmaktadir. Ciinkii hadisin bir alime ulasip
digerine ulasmamis olmasi bir yana, ayni hadisle miigtehidin birisinin amel etmesine
karsin digerinin amel etmemesi bu farklilasmanin ana dinamigini olusturmaktadair.
Soyle ki; ayni konuyla alakali birkag hadisten birisini merkeze alan ve diger hadisleri
bu eksende degerlendirebilen miigtehitlerin igtihadi farkliliklarinda genel nitelikli
kabul edildiginden merkeze alinan hadis o konudaki diger ictihatlarinda gergevesini
belirlemis olmaktadir.

Insan diisiinen bir varliktir. Ictihatlardaki insani unsur ictihatlarda re’yin
kullanilma sekli ve oranindan kaynaklanmaktadir. Bazilar1 re’yin uygulama alanin
digerlerine oranla dar tutmus olabilir. Ote yandan her sehrin fukahasinin ictihadi
farkliliklar1 bir siire sonra biitiin halkin itibar edecegi ortak hiikiimler {izerinde
birlige evrilmekte ve bir tiir o yerin mahalli icmaina vesile olabilmektedir. Saz
goriisler disarida tutularak olusan bu siire¢ igtihatlarin zamanla baglayicilik
noktasinda gii¢ kazandigini gostermektedir.

Imam Malik’in Medine halkinin amelini (amel-i ehl-i Medine) merkeze almasi,
Ebu Yusuf'un ahat habere temkinli yaklasmasi ve meshur siinnetin 6nemini
vurgulamasi, Evzai’nin “Miisliimanlarin 6nde gelenlerinin tatbikat1” vurgusu bu
gerekceden kaynaklanmaktadir.

Fikih mezhepleri varliklarin biiyiik 6lciide kendilerinden 6nce yasamis olan
sahabe ve tabitin alimlerine bor¢ludurlar. Bir yandan onlarin igtihatlarindan istifade
ederlerken bir yandan da donemin fikhi tartismalariyla fikih anlayisinin gelismesine
katki sunmuslardir. S6zgelimi Imam Malik Medine’de ortaya ¢ikmadan once bir
fikhi anlayis ve birikim orada olusmustu. Hz. Omer, Ibn Omer, Hz. Aise, Ibnii’l-
Miiseyyeb bu anlayisin olusmasinin temelini olusturmaktadir. imam Malik’in bu

21 ez-Zerka, Mustafa Ahmed, Islam Hukuk Ekolleri ve Maslahat Prensibi, (Hazirlayan: Ali Pekcan), Ragbet
Yay., Istanbul 2007, s. 80.

22 Biitiin miigtehitlere gore sahitlerin akil balig olmalar: sarttir. Ebu Hanife’ye gore nikah akdinde bir erkek
sahitle beraber iki kadmin ve zimmi bir kadinin Miisliimanla evlenmesi durumunda zimmilerin sahitligi
gegerlidir. Ahmet b. Hanbel’e gore ise koleler bu tiir akitlere sahitlik yapabilir. Imam Safii’ye gore,
sahitlerin adalet sahibi olmalar1 zorunlu iken, Ebu Hanife agisindan bdyle bir sart mecburi degildir.
Karaman, Hayrettin, Anahatlariyla Islam Hukuku, Ensar Nesriyat, Istanbul 2000, 3. baski, 3, 89-90.
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gelenekten etkilenmemesi miimkiin degildir. Yine Ebu Hanife’den o6nce Irak
bolgesinde etkili olan Hz. Ali, Abdullah Ibn Mes'ud, Alkame, el-Esved, Sa’bi,
Ibrahim en-Nehai gibi sahabi ve tabifin fakihlerinin Ebu Hanife ve Hanefilik
tizerindeki katkilar1 ve etkileri ¢oktur.» Seleflerinin kitaplarini okuma ve ilim
merkezlerini ziyaret etme yoluyla fikih ve muhaddislerden hadis okuma suretiyle de
hadis ilminin derinliklerine vakif olan Imam Safii, tabir caizse adeta siinneti fikhin
merkezine yerlestirme yoniiyle 6n plana ¢ikmustir. Imam Safii, bazi fakihlerin sahabe
ictihadim1 veya uygulamasini hadisin Oniine gecirmelerine ya da mahalli
uygulamalar: dikkate alip hadisi gormezden gelmelerine dikkat ¢ekmis ve bunlarla
tartismalara girmistir.2*

Hicri ilk iki asirda tek bir fikhi otoriteye (imam) mutlak manada bir baglilik
yoktu. Cografi bolgeler vardi ve bolgenin fikhi yaklasimi hemen hemen ayni
istikametteydi. Bu ilk hukuki anlays fikhi 6grendikleri hocalarinin veya onlarin ilim
aldig tistadlarinin goriisleriyle uygunluk arzederdi. Mesela Ebu Hanife Hammad
yoluyla Ibrahim en-Nehai’den biiyiik oranda etkilenmistir.2> Ebu Yusuf Kitdbu'l-
har#Jic adl1 eserinde pek ¢ok yerde “iistadlarimiz”, “fakihlerimiz” ifadelerine yer
vermektedir.¢ Safii’'nin Kufe’deki fakihlerden bir kismi i¢in kullandigi “Ebu
Hanife'nin taraftarlari ifadesi de buna isaret etmektedir.?”

6. Mezhebin Hakikati Temsil Meselesi

Mezhep miintesibi mezhebinin ve her miigtehit kendi goriisiiniin hakikati
temsil ettigini veya en azindan hakikate en yakin oldugunu diisiiniir. Ote yandan
genel kanaate gore efdal (en iistiin) goriis varken mefdul (digerine oranla daha az
{istiin olan) goriisii takip etmek de caizdir.2s Ibn Abidin’in Nesefi’den yaptig1 mezhep
miintesibinin “Benim mezhebimin i¢tihad1 hata ihtimaline agik olsa da isabet eden
goriistiir.” seklinde bir kanaate sahip olmasinin zorunlulugu efdal varken mefdule
intisabin gegerliligini engellemektedir.?” Burada hakikat nedir ve hakikate ulasmanin
somut gostergesi var midir, efdal olan ictihat hangisidir sorular1 giindeme
gelmektedir.

“Hakikat Allah katinda tek midir veya miigtehitlerin ictihatlar: sayis1 kadar
¢ok mudur? Ya da her miigtehit hiikiim olustururken isabet eder mi?” tartismalar1
bir yandan ictihadi faaliyetlerin degerinin metodolojik diizeyde test edilmesini
saglamakta, diger yandan da dinamik bir fikhi yapinin temellerini olusturmaktadir.

2 Ebu Zehra, s. 211.

24 Safii, el-Umm, 7, 247.

25 Ahmad Hasan, s. 327; el-Hudari, Muhammed, islam Hukuk Tarihi, (trc: Haydar Hatipoglu), Kahraman
Yay., Istanbul 1987, 2. Bask, s. 237.

20 Ebu Yusuf, Kitabu’l-Harac, Mektebetii’l-Ezheriyye li't-Turas, (tah: Musa Abdurrauf Sa’d vd), Kahire, ts.,
s. 17,20, 23, 25, 26, 27, 34.

27 Umm, 7, 207.

28 Emir Padisah, Muhammed Emin, Teysir't-Tahrir, Misir, 1351, IV, 251.

29 bn Abidin, Hasiyetii Reddi’l-Muhtar, Kahraman Yayinlari, Istanbul 1984, 1, 48,
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Bu dinamikligin yakalanmamas1 veya yakalanamamasi dogal olarak insanlarin
cagdas birikim ve diislince ekseninde elestirilmesine neden olmaktadir. Isin
sosyolojik boyutunu degerlendirdigimizde toplumu olusturan bireylerin kabul ve
beklentilerinin fikhi mirasta yer alan hiikiimlerle zaman zaman ayristigini goriiriiz.

Ictihat fikih tarihi icerisinde en saygin bir miiessese olarak varligin
stirdiirmiistiir. Yeni bir ictihatta bulunabilme ehliyetine sahip olanindan baskasinin
ictihadina uyan kisiye kadar ¢ok genis bir yelpaze igerisinde ictihat, hem sosyal
hayati sekillendirme hem de istikamet belirleme islevini birlikte devam ettirmistir.
Mezhep sistematigi igerisinde olmayan bir anlama faaliyetinin bu islevleri icrasi
miimkiin degildir.

Ictihadin degeri miintesibi oldugu mezhebin usfiliine uygunluguyla 6lgiliir.
Ciinkii i¢tihadin sahihligini metodolojik tutarlilik disinda belirleyebilecek nesnel bir
kriter bulmak zordur. Hakikat Allah katinda tek olsa bile bunun nassa uygunluk
disinda olgiitii ne olacaktir? Salt nassa uygunluk 6l¢ii olsaydi ayni nass1 kullanan
miictehitler arasinda igtihadi sonuglar acisindan farkliliklar olugsmazda.

Fikhi igtihatlar sadece bireysel tercih ve uyma diizeyine indirgenemez.
Ictihadin yargisal uygulama boyutu dikkate alindiginda goriilecektir ki kadilar
bliytik oranda bir mezhebin igtihatlarim1 sistematik tutarliik agisindan takip
etmislerdir. Bu durum Miisliimanlarca bastan beri bir sikint1 olarak goriilmemistir.

Ictihatta isabet tartismalarinda ii¢ temel yaklasim vardir. Birincisi “Ictihadi
konularda igtihat edilmeden 6nce de Allah katinda bir hiikiim vardir” geklinde
formiile edilmistir. Hitkiim miictehidin zannindan ibaret degildir ve hakikat
igtihatlar sayisinca miiteaddit degildir. Dolayisiyla isabet eden miictehidin hitkmii
dogru digerlerininki hatalidir. Ancak hangisinin dogru hangisinin ictihad1 yanlistir
bunu bilemeyiz.

Ikincisi ise bunun tam zidd1 olarak “I¢tihadi konularda ictihat dncesinde belirli
bir hiikiim yoktur” seklinde kural haline getirilmistir. Buna gore biitiin ictihadi
sonuglar zan ifade ettigi i¢in birbirine esittir. Dolayisiyla ictihadi konularda 6nceden
belirlenmis bir dogru yoktur.

Uclinciisti Allaht’n igtihadi konularla alakali bir hitkmii olmamasina ragmen
sayet olsayd1 mutlaka su sekilde olurdu goriisiine dayanmaktadir. Dolayisiyla eger
bu konuda hiikiim vaz edilseydi mutlaka su sekilde olusurdu tarzindaki bu
yaklasim, ictihadi meselede biitiin fakihlerin goriislerinin dogru olmasina ragmen
bir tanesinin Sari’in maksadina daha yakin (esbeh) oldugu diisiincesini ifade
etmektedir.s

30 Abdiilaziz el-Buhari, Alauddin Abdulaziz b. Ahmed, Kesfii'l-Esrir an Usiilt Fahri’l-Islim el-Pezdevi, (nsr:
Muhammed el-Mu'tasim Billah el-Bagdadi), Daru’l-Kitabi’l-Arabi, Beyrit 1994, 2. baski, 1V, 32-34. Benzer
taksimler i¢in ayrica bk. Ebii'l-Hiiseyin el-Basri, Muhammed b. Ali Serhii’l-Umed, (thk. Abdiilhamid b. Ali
Eb{i Zenid), Mektebetii'l-Ulum ve'l-Hikem, Medine 1990, II, 235 vd.; Ibrahim Kafi Dénmez, “Ictihadin
Baglayiciligt Meselesi ve Fikih Mezheplerine Baglanmanin Anlami”, Usiil, I, 1 (2004), 37-38.
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Allah katindaki dogru tek de olsa miigtehitlerin sayisinca miiteaddit de olsa
asil mesele miigtehidin igtihat sorumlulugu ekseninde yogunlagmaktadir. Ictihat,
miictehidin gorevidir ve bu is onun Allah katinda sevap elde etmesinin vesilesidir.
Oyle ise miigtehit isabet kaygist ile ictihatta bulunacak ve kargiligini yalniz Allah’tan
bekleyecektir.s

7. Bir Mezhebe Baglanmak Zorunlu mudur?

“Bir mezhebe baglanma” acisindan konuya baktigimizda “Allah katinda
i¢tihadi konularda mii¢tehidin hiikmiinden &nce de bir hiikmiin varligr ya da
yoklugu veyahut esbehin var olusu” seklindeki goriislerin bireysel igtihat
baglaminda fazla bir deger tasimadig: goriiliir. Burada 6nemli olan bu tartismalar
ekseninde olusan ictihatlarin mezhep sistematigi icerisindeki degeri ve yeridir.
Ciinkii ictihadin bizatihi kendisi degil, ictihatlar biitiinii mezhep tercihinde etkili
olmakta ve dolayisiyla mezhebe bagliligin temelini olusturmaktadir. Ciinkii bir
mezhebin metodolojik biitiinliigiinde teste tabi olmayan bir igtihat ikna edicilik
Ozelligini tasimayabilir.

Bireysel ictihada degil de mezhep disiplini igerisinde olusan ictihada
baglanmanin dayanaklarindan birisi de zamanla igtihadin farkli yonlere evrilme
veya evrilebilme endisesidir. Hz. Peygamberin vefatindan sonra ilk donemlerde dini
konularda insanlar uygun gordiikleri bir ictihadi, gerek hukuki gerekse yargisal
boyutta takip etmekte bir sakinca gormemislerdir. Zamanla bolgesel farkliliklarin da
etkisiyle i¢tihatlarda sayisal olarak hizli bir artis yasanmuis ve birbirinden farkl ve zit
ictihatlar olusmaya baglamigtir. Imam Malik’e Abbasi halifelerinden Eb{i Cafer el-
Manstr'un yaptigi hukuk birligi saglama adina bir kitap yazma teklifi®> bu hususa
acgikca delalet etmektedir.3

Bireysel diizeyde bir mezhebe baglilik ile toplumsal diizeyde bir mezhebin
igtihatlarin1 kanunlastirmak birbirinden farkli olgulardir. Kanun yapici dénemin
ihtiyaclarini ve diizeyini dikkate alarak kanunlastirma yaparken ¢oziimii biitiin
olarak bir mezhebin “miifta bih” goriislerinden yola ¢ikarak gerceklestirebilecegi
gibi, bir mezhebin mezhep goriisiine doniismemis ictihatlarindan yararlanarak da

31 “Hakim ictihat ederek bir hiikiim verir ve bu hiikmiinde isabet ederse iki, edemezse bir sevap alir.”
Buhari, Eb(i Abdillah Muhammed b. Ismail, el-Camiu’s-Sahih, Cagri Yay., Istanbul 1992, 2. baski, “I’tisim”,
21; Miislim, Ebii'l-Hiiseyin b. Haccac el-Kuseyri, el-Cimiu’s-Sahih, (nsr: Muhammed Fuad Abdulbaki),
Cagn Yay., Istanbul 1992, 2. baski, “Akdiye,” 15. “igtihat eder ve hitkmiinde isabet edersen on, hata
edersen bir sevap bir sevap elde etmis olursun” Ahmed b. Hanbel, el-Miisned, Cagr Yay., Istanbul 1992,
2. baski, IV/205

% Ahmed Emin, Fecru’l-islam, Kahire, 1955, s. 222; Zeydan, Abdulkerim, Islam Hukukuna Giris, (gev. Ali
Safak), Istanbul, 1976; Eb{i Zehra, s. 301-302.

33 Donmez, 42-43.
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gerceklestirebilir.®* Hatta mezheplerin goriislerinden pratik fayda diisiincesiyle
¢0ziim bulmaya da ¢alisabilir. Bu durumu, igtihat ehliyetine sahip olmayan birisinin
mezhepler igerisinden se¢me yaparak hayatim1 sekillendirmesi diistincesi ile
karistirmamak gerekir. Bireysel planda bir mezhebe baglanma uhrevi sevap
temelinde degerlendirilir ve baskalarinin hayatlari ile diinyevi agidan bir baglantinin
olmadig: alam ilgilendirir. Dolayisiyla su ya da bu mezhebi takip etmek dogrudan
bagkalari ile ilgili bir durum degildir. Mesela namazda besmelenin cehri olarak
okunmasi ile okunmamasi arasinda baskalari agisindan bir sikinti s6z konusu
degildir.

Ancak mesele toplumun genelini ilgilendiren boyutta degerlendirildiginde
herkesin anladigini uygulamasi hukuki kargasaya sebep olacaktir. Sozgelimi
Safiilerin yogun olarak yasadig1 bir yerde “velinin iznini” nikah akdinin sihhat sart1
olarak degerlendirildigi bir vasatta® “ben farkli diistintiyorum, benim kanaatime
gore veli iznine gerek yoktur” diyerek yapilan bir uygulama farkli sonuglara ve
kaosa gotiirecektir. Yani hem Safii mezhebini uygulayip hem de bu gibi hususlarda
farkli uygulama yapmanin fikhin toplumu birlestirici fonksiyonunu devre dis
birakmak anlamina gelecegi aciktir. Yukarida da degindigimiz gibi kanunlastirma
erkine sahip otorite yerine gore tercih yapabilir, ama ferdin boyle bir tercihi durumu
zorlastiracaktir. Cilinkii i¢tihat ehliyetine sahip olmayan birisinin istedigi herhangi
bir i¢tihada gore amel etmesini énermek uygulama kolaylig1 ve tutarlilik agisindan
¢ozlimsiizliige birakmak anlamina gelir.ss

Ictihadin Allah katindaki dogruyu yakalama hususundaki tartismalar bile
i¢tihada duyulan ihtiyac1 gostermektedir. Dolayisiyla ictihadi hususlarda o konuda
mii¢tehit tarafindan hiikiim verilmeden 6nce ister Allah’in belirli bir hiikmii olsun,
isterse olmasin miigtehit i¢in bu alan bilinemediginden mezhebe uyma zorunlulugu
kendiliginden ortaya c¢ikmaktadir. Ciinkii bir sistematik icerisinde diisiinen
mii¢tehidin bile metodolojik tutarlilik disinda hiikiimdeki isabetini bilemedigi
durumlarda bu alan icin gerekli olan donanima sahip olamayanlarin ulastiklar
sonuglari hakikatin yansimasi olarak gormeleri mantiksal tutarliliktan yoksun
kalacaktir. Oyle ise igtihat edebilecek diizeyde olmayanlarin kendi goriisleri
istikametinde yasamalariin sakincalar1 kendiliginden belirginlesmis olacaktir.

Bir mezhebe miintesip olan herhangi bir miigtehit, mensubu oldugu mezhebin
fikhi miiktesebatini kendisine baglayici kabul etmis demektir. Bu kaynaklardaki bilgi
ve hiikiimler kendi ¢alismalarinda ve igtihatlarinda genel yaklasim, ilke, sistematik
ve ustl agisindan kusatict olmak durumundadir. Burada belirleyici olan mezhebi bir

3 Mecelle ve Osmanl Aile Hukuku Kararnamesinin hazirlanis sistematigi birbirinden farklidir.
Mecelle’de Hanefi Mezhebi esas alinirken digerinde diger mezhepler veya Hanefi Mezhebinde miifta bih
olmayan goriisler kanuna temel teskil edebilmistir.

% Sahn(in b.Abdisselam, el-Miidevvenetii’l-Kiibra, Kahire 1324, 2, 165; Ibn Kudiame, Ebti Muhammed
Abdullah, el- Mugni, Beyrat 1973, 7, 337.

36 Donmez, s. 44.



Fikhi Mezheplerin Baglayiciligina Dair 72

biitiin olarak reddetmemektir. Baz1 ictihatlara katilmama veya elestirme mezhep
miintesibi olmasina engel degildir.

Islam’1 bilen, anlayan, kaynaklarindan hiikiim ¢ikarmasini usuliine uygun
olarak gerceklestirebilecek olanlarin bir mezhebe miintesip olmalari zorunlu
degildir. Hz. Peygamber (sav) doneminde mezhep yoktu. Sahabe déneminde i¢tihat
farkliliklar1 olusmaya basladi. Herkes derinlemesine hiikiimleri bilmek ve
arastirmak mecburiyetinde olmadigindan ve hayatin diger alanlarinda ugras
verdiklerinden hakkinda bilgisi ve kanaati olmadig1 hususlarda bu kisilerin mevcut
ictihatlara uymasi hem teorik hem de pratik agidan kolaylarina geldi ve onlar1
benimsemede onlara uymada zorlanmadilar.?”

Hz. Peygamber déneminde mezhep olmadig: gibi fikih diye bir ilim dali da
yoktu. Hatta daha sonra fikih ilminin adlandirdig1 sekliyle efal-i miikellefin ile
alakali farz, vacip, mendub, miibah, haram ve mekruh seklinde bir ayrim da yoktu.s

Islam evrensel bir dindir ve biitiin zaman ve mekanlara dair sdyleyecegi sdzii
ve meydana gelen her hukuki ihtilafa getirecegi ¢6ziim Onerileri bulunmaktadir. Bu
Onerileri elbette igtihat faaliyetiyle yerine getirilmektedir. Islam tarihinin her
doéneminde oldugu gibi ilk donemde de ictihat zorunlu bir faaliyetti. Kur'an ve
Siinnet gibi iizerinde ittifak vaki olan kaynaklarin zaman, mekan ve Kkiiltiirel
farkliliklardan kaynaklanan yorum farkliliklar1 biiyitk oranda mezheplerin
olusumuna etki etmistir. Ciinkii bilindigi gibi ictihadi sadece nasstan hiikiim
¢ikarma olarak anlamak gergegi yansitmamaktadir. Fikhi herhangi bir Miisliimanin
sadece nasstan hiikiim ¢ikarmasina indirgemek, mezheplerin olusumuna zemin
hazirlayan etkenleri gérmezden gelmek anlamina gelir. Igtihat kargilagilan bir
problemle ilgili hiikiim vererek giinii kurtarma faaliyeti de degil, aksine o yerdeki ve
hatta diger Miisliiman cografyadaki insanlarin ortak hareket igerisinde yasamalarina
zemin hazirlayan ve katki sunan sosyal ve dini bir kurumdur.

Mezheplerin baglayici sayilmasi ile fikhin zenginlesmesi arasinda siki bir
baglanti bulunmaktadir. Miintesibi olan bir mezhep, miintesiplerinin hayatlarini
kolaylastirma ve sayilarini ¢ogaltma adina hakikat ile ortiisen igtihatlara yonelmek
durumunda kalacaktir. Ote yandan diger mezheplerle arasinda var olan rekabet,
gelismeyi, problemlere en uygun ictihadi olusturmay: saglamanin yarn sira adalet
idesine muvafik fikhi birikimin olusmasina da katki sunmaktadir. Bunu mezhep
biitiinliigli disinda bireysel ictihat ile yakalamanin ve siirdiirmenin imkan1 yoktur.

ictihat ehliyetine sahip olmayanin bir mezhebe baglanmasi hayatin
kolaylastirma adina yararli bir uygulamadir. Ancak bir mezhebe bagli olmakla,
taassup gosterip mezhepgilik yapmak farkli seylerdir. Mezhepler Islami kurumlar
olsa da Miisliiman olmanin 6n sart1 degildir. Dolayisiyla mezheplerin teorik olarak
birinin digerine iistiinligii bulunmamaktadir.

37 Sener, s. 373.
3 Ahmad Hasan, s. 313.
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Ictihat sonucu elde edilen fikhi hiikiim zan ifade etmektedir®. Ciinkii hicbir
mii¢tehidin elinde ictihadinin yiizde yiiz dogru oldugunu gosteren veya ispat
edebilen bir somut veri veya alet yoktur. Dolayisiyla bir i¢tihadin veya igtihatlardan
olusan mezheplerden birisinin felsefi ve teorik olarak digerinden {iistiin olmasi
miimkiin degildir®. Tarihte bir mezhepten digerine gecen pek ¢ok Miisliiman alimin
varligi bunun en somut gdstergesidir. S6z gelimi meshur fakih Imam Tahavi daha
once Safii mezhebine miintesipken daha sonra Hanefi mezhebini tercih etmistir.#!

Mezheplerin baglayiciligi hususunda yarg: birliginin énemli bir rolii vardir.
Hz. Peygamber doneminde vali olarak atanan kisiler ayni zamanda yargisal islerle
de ilgileniyorlardi. Hz. Omer’in valilerin disinda yargisal islemlere bakmasi igin
ayrica kadilar1 gorevlendirdigi bilinen bir husustur. Kadi olarak atananlar elbette
fikhi konulara hakim ve ayni zamanda miigtehitlik vasfini tasiyan kimselerdi. Yarg:
kararlarinda birligi saglamak igin benzer olaylara benzer kararlar vermek gereklidir.
Mezhep de biiyiik oranda birlikte hareket etmek, benzer hiikiimlere tabi olmak
demektir.

Fikih mezheplerinin temelini olusturan ders halkalar1 bilimsel anlamda 6zgiir
ortamlar olarak bilinmektedir. 56z gelimi otuz yila yakin Ebu Hanife'nin hocaliginda
devam eden derslerde &grencileri ictihatlarin1 beyanda oldukga serbest bir tavir
igerisinde olmuslardir. Ayn1 durum mezheplerin olusum ve gelisim donemlerinde
de yasanmustir.

En ¢ok karistirilan hususlardan birisi, bir ayet ve hadiste yer alan hiikmii
anlaylp ona gore amel etmenin neresinin sakincali olacagi diisiincesidir. Bir
Miisliimanin naslarda yer alan bir hitkmii dogru anlamasi, yorumlamasi ve hayatina
uygulamasinda elbette ki sakinca olamaz. Ancak anladigi bu mananin igtihada
doniismesi ve entelektiiel bir ¢aba olan fikhi sonug¢ seklinde diger insanlar1 da
baglayic1 hale gelmesi i¢in belirli sartlar1 tasiyor olmasi gerekir. Fikhin naslardaki
murad-1 ilahiyi anlama ¢abast oldugu bilinen bir husustur. Allah'in, kullarinin
maslahatini temine yonelik inzal ettigi naslardaki hakikati bulma noktasinda
mii¢tehidin olanca giiciinii kullanmas1 ve bunu yaparken hiikmiin anlasilmasini
etkileyen metin dist yontemleri dikkate almasi ictihadin tutarliligi igin elbette
gereklidir.

Ote yandan igtihat ehliyetine sahip birisinin mutlaka o igtihadina gére amel
etmesi gerekir. Yine kendi kanatinin de ayn1 istikamette oldugu baska bir miigtehidin
goriisiine de uyabilir. Ancak igtihat ehliyetine sahip olmayanin yapabilecegi tek sey
bir miigtehidin igtihatlarina uymaktan ibarettir. Hayatin1 kusatan sayisiz olaylarla
ilgili hiikiimleri genel manada fikih ile ugrasmayan bir kisi nasil bilecektir. Bir alanda
bilgisi olsa ya da birkag ayet ve hadisi 6grenip onlardan baz1 seyleri anlayabilse de

3 Cassas, Ebu Bekir Ahmed b. Ali er-Razi, el-Fusiil fi'l-Usiil, Kuveyt 1994, 1V, 17; Seyyid Bey, Muhammed
Seyyid, Medhal, Istanbul 1333, s. 165.

40 Doénmez, 41.

41 Hta@, Davut, “Tahavi”, DIA, istanbul 2010, 39, 386.
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hayatin her alanina iliskin hiikiimleri bulunan fikhin o konulardaki hiikmiinii nasil
bulup c¢ikaracaktir? Elbette ki her Miisliiman giindelik hayatini siirdiirebilecek bir
fikhi bilgiye yani ilmihal bilgisine sahip olmak durumundadir. Ancak herkesin
fikihla/ictihatla ugrasmasi hayatin diger alanlarinin iskalanmasi anlamina gelir.

Sonug

Fikih mezhebine baglanma birini digerinden f{istiin kabul etme anlamina
gelmez. Neden o degil de digeri sorusunun cevabi verilebilir, ancak bu ¢ok gerekli
bir durum degildir. Cilinkii mezhepler dinin 6zii aymn1 olan ancak ayrintilar1 farkl
yorumlaridir. Oyle ise, temel neden baglanma ihtiyacidir. Tarihi tecriibeler
gostermistir ki Miisliimanlar tarih igerisinde birgok fikih mezhep olusturmuslar ve
bunlarin bir kismi uzun 6mdirlii, bir kismi kisa dmiirlii olmus, bir kism1 da miintesibi
olmadig1 icin hayatiyet kazanamamuistir. Yine tarih, miisliimanlarin mezheplerin
tesekkiil doneminden bu yana mezheplere ilgi gosterdigini, bir mezhebe bagl olarak
hayatlarini siirdiirdiiklerini ve arzu ettikleri anda da mezhebini birakip diger bir
mezhebi takibe bagladiklarina taniklik etmektedir. Mezhepler elbette din degildir,
ancak dinin anlagilmasina yardimai olan ve dinin yaganmasini kolaylagtiran Islami
kurumlardandir. Su an itibariye ayni islevi yapan baska bir kurum bulunmadigindan
varliklarini stirdiirmeleri bir zorunluluk olarak devam etmektedir.
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Abstract

The Figh sects, institutionalized to determine legal rules regulating human beings and
social life, are still considered valid for determining the rules in the lives of Muslims. The
scholars of Islamic Figh adjudge according to the methodology of their Figh sects based on
different sources. However, individuals have problems with using this framework in their
daily lives. This necessitates that individuals follow a sect. In this article, the legal binding
status of sects; what is meant by the Figh sect, its formation, its functions, and the theoretical

basis for following the sect are explored.
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Fikhi Mezheplerin Baglayiciligina Dair

Ozet

Misliimanin Yaraticisiyla, diger insanlarla ve toplumla alakali fiillerine dair
hiikiimleri belirleme amaciyla tesekkiil eden ve gelisen fikith mezhepleri bugiin i¢in de
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cercevede hareket etmeleri zordur ve diinyevi mesgaleleri buna imkan tanimamaktadir. Bu
durum onlarin bir mezhebe bagli olarak hayatlarini siirdiirmelerini gerekli kilmaktadir. Bu
makalede mezheplerin baglayiciligl; fikhi mezhebin ne anlama geldigi, olusumu,
fonksiyonlari, baglanmanin teorik temelleri ve gerekliligi ekseninde ele alinmaktadir.
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Introduction

A sect is a religious concept and a reality that exists in almost all religions. In
Islam, since the earliest times, there have been differences of ideas that have laid the
foundation for the emergence of sects. As a result of these differences, sects have
survived to the present day in the areas of faith and jurisprudence. Since man is a
creature that can think and interpret independently, the emergence of sects, which
are basically based on differences in opinions, has been inevitable. The main
question that is expected to be answered here is focused on the connection of these
sects with religion and whether they are binding on all Muslims. In other words,
the question that needs to be answered is whether people's allegiance to a sect is
mandatory. The main framework of this study is a discussion of the binding status
of Islamic sects, which are a sociological reality and which have an important place
in the culture and history of Muslims.

Sect relates to the opinion of a mujtahid on a Figh issue in a narrow sense. In
a broad sense, on the other hand, it is the sum of the opinions of those who adopt a
particular approach and accept this approach as binding on their legal reasoning. It
is, of course, incomplete to consider a sect only as a “whole of jurisprudence”
approach. The concept of a sect implies a multidimensional whole including
imams, mujtahids, associates, basic works, procedures and institutions.

1. What a Sect Means

The word “sect”, which is the infinitive form of the root "zahaba", which
means to go from one place to another, refers to the meanings “to go”, “place to go”
and “time to go” in Arabic.! The word sect is generally used by Muslims to describe
religious, political and Figh sects. The concept of a “Figh sect” refers to Figh views
or the views of Figh scholars in its most general sense. What is emphasized here is,
of course, the opinions of the mujtahid, who are subject to a sect, within the
classification of that sect. On the other hand, what makes sects different from each
other is that, in addition to their methods of jurisprudence, each of them has a
common denominator in their own right, that is, each of them has a history and
resources that include the jurisprudence of the sectarian mujtahids. In this respect,
the works that form the basis of the sect are largely composed of the jurisprudence
favored among the sect's fagihs, meaning that they are shaped based on the axis of
the sect's “mufta bih” views.

1 Ibn Manzur, Muhammad ibn Mukarram Jamal al-Din Abu al-Fadl, Lisan al-Arab, Dar al-Sadr, Beirut
2010, I, 393.
2 Ali, Muhammad Ibrahim Ahmad, “al-Mazhab Inda al-Hanafiyyah”, Dirasat fi al-figh al-Islami, Mecca,
1977, p. 77.
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In general, there are differences between Figh knowledge and other Islamic
sciences, and in particular among the Figh sects, in terms of definitions, concepts,
patterns of expression, outcomes of education, fatwa and qaza’ activities,
classification and copyright of Figh texts, and the hadiths narrated.?> Therefore,
sectarian differences are not just a reality arising from differences of judicial
reasoning. The most obvious reason for the differences are, of course, the
differences in approach to issues related to usul. Therefore, the most important
feature that distinguishes one sect from another is that the adherents of that sect
have come together around a common jurisprudence. Thus, different opinions of
the mujtahids based on the same jurisprudence within the sect, and even different
jurisprudences of the same mujtahid on any particular subject, do not contradict the
logic of the sect and its integrity.

2. Background of Sectarian Formations

The generation of the tabi’un raised by the Companions and the Companions
themselves who lived during the same period and in the same place as the Prophet,
were scattered throughout the expanding Islamic lands and did not remain silent in
the face of the legal situations experienced in various places but rather produced a
jurisprudence related to those situations. Again, the Companions and the following
generations became involved in scientific activities, and made an intense effort in
understanding and interpreting the fundamental principles, and pioneered the
formation of generations with sufficient knowledge and skills in these matters. The
Companions were often not aware of each other in the places to which they had
migrated and the fact that their efforts in the field of Figh resulted in differences
indicates that religion can adapt with different legal reasoning, especially in
subjects related to Figh.

Second generation (tabi'un) scholars also developed and continued the
activities initiated by the Companions. Their precedents were based on two basic
methodological approaches. The first is to have a kind of methodological proximity
by making a choice between the jurisprudence of the Companions, which may
differ among them, or by preferring the opinion of the Companions or of the next
generation in the case of differences between their opinions. The second is to
contribute to the development of the jurisprudence on the particular disputed issue
through personal jurisprudence. This approach is the basis for the formation of Figh
differences and thus the formation of the Figh sects. As Ahmet Hasan rightly stated,
the science of Figh began to be established professionally in the period of tabi'un.*

3 Kaya, Eyylip Said, Mezheplerin Tegekkiilinden Sonra Fikhi Istidlal (PhD Dissertation), Marmara
Universitesi Sosyal Bilimler Enstitiisii, Istanbul 2001, p- 30.

4 Ahmad Hasan, “Ilk Islam Mezheplerinin Kaynaklar1”, Ankara Universitesi [lahiyat Fakiiltesi Dergisi,
Ankara 1987,29/1, p. 319.
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The Companions made a great effort to conform legally to the Sunnah of the
Prophet. If the basic sources made any judgment regarding situations they
encountered, they tried to be sensitive about their conduct.> However, if they tried
to find a solution to issues that they could not connect directly to these basic
sources, this situation made them quite happy when the narratives coincided with
the case law that was referred to them at a later time.6 Of course, the same
sensitivity was learnt and maintained from the Companions. This sensitivity is the
basic characteristic of the ulama of Figh. Jurisprudence is the effort that is made
based on all available resources to reach a conclusion and to establish the truth in
the sight of Allah. The concrete proof of the conformity of the jurisprudence to the
fundamental sources will, of course, please its practitioners and encourage them in
their future jurisprudential efforts.

In the early years of Islam, there was great tolerance in the field of law. It is
known that on many issues, the fact of reaching different legal decisions based on
the rule of law was tolerated by the Companions on the basis of mutual
negotiations. This constitutes the basis for evaluating a wide range of Figh issues
from a very broad perspective. If the Prophet had set strict rules that were
inflexible, subsequent generations would have been deprived of the ability to
reason and to be comfortable about the resolution of issues that might arose at a
later time.” The same situation is consistent with the fact that the Companions have
different case-law on matters that do not have the same concrete source. If they had
reached the same conclusion, it would have narrowed the options available to their
successors. Even in the time of the Prophet, the Companions had little case law and
experienced differences in their decision-making. Some of the Companions,
including Amr Ibn al-As, had to take ghusul ablutions when they woke up in the
morning because the weather was extremely cold and there was no opportunity to
heat water, consequently some of the Companions who had the opportunity to
perform their prayers with tayammum performed their prayers again but some did
not. The fact that the Prophet accepted both of these two approaches under the law
opened the way for the differing opinions of later generations. While the Prophet’s

5 Muhammad Abu Zahra, Islam’da Fikhi Mezhepler Tarihi, (Trans. Abdiilkadir Sener), Hisar Yaymevi,
Istanbul, nd., p- 33.

6 When the issue of mufavwida, that is, the status of a woman, who has married without the
determination of a dowry, and whose husband has died before having a relationship, was put to
Abdallah ibn Mas’ud, he spent a month focusing on the issue and eventually said, “I judge in this matter
according to the case, and if right, it is from Allah, if it is wrong, it is from me and Satan, and Allah and
his Messenger are distanced from that.” and he stated that a woman in this situation would receive a
dowry (mahr al-mithl) equal to what was given to women in a similar situation, and that she should
wait for a while, and that then she would inherit her husband’s estate. Then, Ibn Sinan stood up and
said: “I am a witness that you have ruled in this matter as being the messenger of Allah as decreed by
Barwa bint Washiq. At that moment, Abdallah ibn Mas'ud experienced joy he had not experienced
before. Zaki ad-Din Sha’ban, Islam Hukuk [lminin Esaslari, (Trans: Ibrahim Kafi Doénmez), TDV Yay.,
Ankara- 2012, 16th Edition, p. 83.

7 Ahmad Hasan, p. 314.
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approval of those who performed their prayers again can be understood as
acceptance of their piety, his affirmation of those who did not perform their prayers
again has been a guide in terms of teaching that it is not always required in such
situations.?

Figh is a kind of specialization. During the reign of the Four Caliphs, nearly
all of the Middle East was under the control of Muslims. In particular, Kufa and
Basra, and then Baghdad, are known as centers built by Muslims where intensive
scientific activities took place. As they approached the North, different cultures and
philosophies were encountered and, naturally, new issues arose in the field of law.
This led the Companions and tabi’un scholars to come up with solutions to the Figh
issues and also to specialize in them.?

The process of the formation of sects also contributed to the formation of the
jurisprudence. On the one hand, the methodological consistency of the case law
was questioned, and on the other hand, the position and influence of the mujtahid,
who interpreted the case law, became clear within the sect. The mujtahid is
considered the leader of the sect that he follows and his legal interpretations are
evaluated within the context of the sect which he follows. This largely determines
the process of the gaining of the information and presentation of the views of the
mujtahid within this epistemic context.

There are schools of philosophy within the field with different perspectives
and thoughts. Approaches that are able to evaluate events within the same
philosophical school or sect from different perspectives but with the same
systematic approaches can undergo partial content changes during the process of
history. For example, it is a well-known fact that there are varieties of law schools
that can interpret different references without deviating from their essence.’® The
sects of Figh are, in part, similar to this. Although the jurisprudence may be
different, the mujtahid, who follows a sect using this same methodology, is
therefore considered part of the same whole. This is because a sect refers to a
structure formed by people who have adopted the view of certain leading scholars
and who choose to follow their path. This includes the natural process of these sects
which were initially formed based on city lines but were later shaped according to
the systems of the imam who would later be accepted as the founder. The sects were
basically named in three ways:

1. In terms of the region during the first period: the Hijazians (Mecca,
Medina), Iraq (Kufa, Basra) and Syria.

8 Muhammad Abu Zahra, Islam’da Fikhi Mezhepler Tarihi, (Trans: Abdiilkadir Sener), Hisar Yaymevi,
Istanbul, nd., p- 21.

9 Hasan Hacak, “Fikih flminin Ortaya Cikis1 ve Diger ilimlerle iliskisi”, Temel Islami [limlerin Ortaya Cikis
ve Birbirleriyle fli@kileri, Tartismali [Imi Ihtisas Toplantisi, Istanbul, 2014, p- 516

10 Ayengin, Tevhit, Hukukta Koken Problemi Agisindan Sosyal Realite Nass {liskisi, (Unpublished PhD
Dissertation), Atatiirk Universitesi Sosyal Bilimle Enstitiisii, Erzurum 1999, p. 16-27.
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2. Relative to the name of its founder, for example, Hanafism, Shafiism,
etc.

3. According to their basic methodologies, such as Ahl al-Hadith and Ahl
al-Ra’y

As mentioned above differences between the jurisprudence of each form the
basis of the sects. Similarly, the basis of the differences in the jurisprudence is
formed by the differences between the Companions and tabi'un scholars, who
migrated around the expanding Islamic world after the death of the Prophet, in the
interpretation of the fundamental doctrines. These differences in the jurisprudence,
which became evident over time, began to be instrumental in the formation of a
specific understanding of Figh in different cities. Imam Shafi'i stated that the cities
where Muslims lived were the centers of knowledge and that people followed the
views of the Faqih who lived in their cities in relation to many issues.!! Imam Shafi'i
visited many cities of science, participated in classes, and had the opportunity to
get to know the Figh scholars in those cities. Therefore, his expression, “intense
Figh activity and Figh conflict” is very important for this topic. It can be seen that
some people claimed to have followed one Faqih, and some another, when conflicts
arose between them.”? This indicates a lifestyle in which people resorted to the
opinions of the mujtahids rather than relying on their own ideas. For example, in
Kufa, some of the people followed the legal philosophy of Abu Yusuf while others
followed Ibn Abi Layla.’®

At the end of his article “Sources of the First Figh Sects” (llk Fikih
Mezheplerinin  Kaynaklary), Ahmad Hasan states that the understanding of
attachment to one's views began in around the middle of the second Hijri century.
An understanding of obliterating and replacing regional legal characters and
adhering to the imamate to a greater extent, and compliance with the principles and
methods laid down by him, found a place within this process.!

Although the knowledge of Fgh was initially based on the style of the Hijaz
and Iraqi schools and was more in the form of Ahl al-Hadith and Ahl al-Ra'y, it
began to be remembered by the name of its founder in due course. These
designations were realized through the efforts of the students of the founding
imams. In this respect, it is necessary to evaluate the pre-formation period and the
aftermath separately in terms of sectarian nomenclature. Even after the process of
sectarianism began, it was no longer possible to imagine the existence of a mujtahid
who rejected the views of his imam, such as an adherent of the Shafi'i sect who
ignored the views of Imam Shafi.'5

11 al-Shafii, Muhammad ibn Idris, Kitab al-Umm, Cairo 1322, 7, 246.
12 gl-Shafi‘i, Kitab al-Umm, 7, 257.

13 Ahmad Hasan, p. 323

4 Ahmad Hasan, p. 328.

15 Kaya, p. 30-31.
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3. The Functions and Characteristics of Denominations

Life is subject to change, and due to the nature of Fgh, one has to be able to
offer solutions in a way that will take change into account. The solving disputes is
the reason for the existence of laws and jurisprudence. Laws that cannot or do not
solve legal problems lose their reason for being. The fact that Islam is a universal
religion, and that accordingly the Figh aims to provide a solution for every
condition encountered in social life, makes it necessary to mention current
problems and what solutions can be offered.

Figh sects are at the heart of the determinants of Islamic culture and
civilization. In addition to being in a dominant position in the transfer of social
acceptances and accumulation, the main duty in providing this legacy to the next
generation without degradation has always been performed by Figh. The effect that
the question “Where would we be today if it wasn't for Figh” creates in minds
clearly demonstrates the importance of this task.

Sects have two basic functions. The first is to set out the rules from which
individuals will benefit in their daily lives, and the second is to create the
knowledge that an administrator will benefit from in practice. We will partially
revisit this issue in the following sections.

It is known that during the formation of the sects, new ones were in touch
with the laws of the old mujtahids and the knowledge of these laws that had
accumulated up to that time as a whole. This liaison was instrumental in the change
and contributed positively to the formation of the sects.!® As has been previously
briefly mentioned, the background that had prepared the way for the emergence of
sects was largely based on the efforts of the early period mujtahids to produce
jurisprudential reasoning on religious matters and to interpret the fundamental
sources in accordance with common practices. The process of sectarianism gained
momentum after the mujtahids shared these interpretations with their students and
the people around them, and gradually these interpretations began to be adopted
by them.'” Their successors learned about this accumulation and took advantage of
that and transferred new approaches to legal issues to later ones, so the
development of Figh reached the later ones through tradition. Figh is the process of
understanding religion and the individual, as well as the society that the religion
relates to, solving its problems and providing guidance.

The Figh sects undertake important duties within a society. First of all, sects
are institutions that make life easier and support people to experience peace of
mind in their lives. In this respect, sects have been considered as a gift as well as a
convenience for Muslims. As a result the difficulties caused by geographical

16 Kaya, p. 29.
17 Abdiilkadir Sener, “islam’da Mezhepler ve Hukuk Ekolleri”, Ankara Universitesi Ilahiyat Fakiiltesi
Dergisi, Vol.: 26, p. 371.
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differences can be eased through the different interpretations of sects. On the other
hand, sects offered positive support to the life of the community in that they
provided the source texts that administrators could benefit from in practice. In
addition, Figh and the mujtahids, who are constantly improving them, have been
able to minimize potential violations of rights that may be committed by
administrators by taking on some kind of civil society role. Moreover, because they
take into account individual and social expectations, mujtahids have made efforts
to perform this duty by interpreting fundamental sources or by engaging in
jurisprudential activities under the principle of maslahah in cases where the sources
do not specify a clear arrangement.

4.What is Meant by the Term “Binding Nature of Figh”?

Part of the Figh consists of provisions issued directly or indirectly based on
fundamental sources.’® These sources constitute the main structure and principles
of Figh. Therefore, there are no major or substantive differences in the basic points
and the main principles. For example, there is not much room for ijtihad regarding
the obligatory parts of a prayer.

The principle of “no space for ijtihad in matters clarified in the
fundamentals”!® indicates that the matters clearly explained in the fundamental
sources do not allow for ijtihad. Partial differences in the application do not affect
the essence. For example, alms-giving is an obligatory worship. Although there is
some difference of interpretation in practice, there is no dispute about it is
mandatory. Therefore, the obligations and the forbidden acts to a large extent
indicate the points of alliance in a religion, and the case law is realized in the
practice of what is forbidden or haram. Theft is forbidden according to all sects and
it is not ever possible to consider it a legal method for the transfer of ownership.
However, the definition, scope and content of theft can lead to different legal rules
between different sects.

The mujtahid tries to determine the will of Almighty Allah regarding the
interpretation of religious matters by relying on the sources of jurisprudence. The
origin and sources of Figh differ from each other.? In its most general sense, Figh is
a mental activity carried out from source to origin. The aim is to capture what is in

18 The statement, “Nine tenths of all jurisprudence and judgments have been produced through ra’y and
ijtihad, as there were no clear sources about the relevant matters”, which is attributed to Imam al-
Juwayni, indicates that a significant part of Figh is not based on fundamental sources. Karaman,
Hayrettin, Islam Hukukunda fg:tz'hut, DIiB Yay., Ankara 1975, p. 27.

19 Mecelle, Article 14.

2 For opinions on the roots of law, see: Yoriik, Abdiilhak Kemal, Hukuk Baglangici Dersleri, Tan Matbaasi,
Istanbul 1946, p- 8-20; Hirs, Ernest, Hukuk Felsefesi ve Hukuk Sosyolojisi Dersleri, Adapted to Modern
Language by: Selguk (Baran) Veziroglu, Banka ve Ticaret Hukuku Aragtirma Enstitiisii Yay., Ankara
1996, 2nd Edition, p. 111-129; Cagil, Orhan Miinir, Hukuk Baslangict, Birinci Kitap, IU Yay., Istanbul 1963,
2nd Edition, p. 96; Aral, Hukuk ve Hukuk Bilimi Uzerine, Filiz Kitabevi, Istanbul 1991, 6th Edition, p- 92.
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accordance with Islam, its values, principles and rules. Discussions regarding
“accuracy in jurisprudence” and the determination of truth in jurisprudence can
largely be considered to be the result of an origin/root determination process. For
this reason, the concern for reaching the origin, a complete match with it, and its
relativity, prevents monism and monopolism.

When the Abbasid Caliph Mansur asked Imam Malik to write a book to be
sent to Islamic towns when he went on a pilgrimage, Imam Malik refused which
indicates the flexibility of the jurisprudence and the need for case-law to be in
accordance with the jurisprudence of each region. Due to this diversity in the field
of law, it is natural for Figh-related disputes to arise. The fact of the jurisprudence
or the mufta bih opinions regarding matters that were non-existent in the past but
which exist today indicates that jurisprudential activity can be carried out by those
who are competent in the field. By staying within the methodology and considering
the changes, the task of updating the Figh will again be undertaken with the
appropriate knowledge.

5. Reasons for Differences in Jurisprudence

After the death of the Prophet Muhammad, the Companions spread across
different parts of the Islamic lands and they became advisers and officials of the
religious and political affairs in the places where they settled. They tried to resolve
religious issues according to what they understood from the Qur'an and the
Sunnah, as well as what they remembered of the Prophet's commandments. In this
way, they attempted to contribute to people’s religious education. In addition to
complying with the Sunnah of the Prophet Himself, the Companions also provided
the sources that He took into consideration in His jurisprudence. The same is also
true for subsequent generations.

As is known, the differentiation of sects is not valid other than in the areas
where no jurisprudence exists. Different case law can also be developed in different
locations. The source itself, or its expression and content, can result in absolute
differences in both general and specific aspects.?! Since the provision of
fundamental sources is sometimes abstract and generally qualified, the
interpretations are generally left to the jurisprudence of the mujtahids. For example,
although witnesses are clearly required for legal and judicial matters, the
characteristics of the witnesses are determined by the mujtahids. The convictions of
the mujtahids regarding public interest, necessity, custom and tradition were

21 az-Zarqa, Mustafa Ahmad, Islam Hukuk Ekolleri ve Maslahat Prensibi, (Ed.: Ali Pekcan), Ragbet Yay.,
Istanbul 2007, p- 80.
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reflected in their jurisprudence and differences of opinion occurred in terms of the
qualifications that a witness should have?.

One of the main dynamics of the differences between the sects, perhaps even
the most important one, is centered around the Hadith/Sunnah. This is due to the
fact that, aside from whether or not a Hadith reaches one scholar or the other, the
practices of the mujtahids based on the given hadith constitutes the main dynamic
impacting the differences. That is, since the mujtahids, who take one of the few
Hadiths related to the same subject into account and evaluate other hadiths on this
basis, are considered generally qualified in their different approaches to the
jurisprudence, the hadith which is taken as the basis determines a framework for
other reasons of the jurisprudence.

Man is a sentient being. The human element in the case-law stems from the
manner and the rate of use of the votes regarding case-law. Some may have kept
the application area narrow compared to others. On the other hand, the differences
in the jurisprudence of the Faqihs living in each different city have evolved in a
united way over time based on the common provisions that are respected by all the
people and can be a means for achieving consensus in the neighborhood. This
process, formed by excluding Shadh opinions, indicates that the strengths of the
jurisprudence have improved in terms of their obligatory nature over time.

Imam Malik's focus on the deeds of the people of Medina, Abu Yusuf's
cautious approach to khabar al-ahad and his emphasis on the importance of the
Sunnah al-Masyhur, and al-Awza’i's emphasis on “exercises for the leaders of
Muslims” stem from this reason.

The sects of Figh owe their existence largely to the Companions and the
tabi'un scholars who lived before them. On the one hand, while benefiting from
their jurisprudence, they have also contributed to the development of the
understanding of Figh through discussion. For example, before Imam Malik
appeared in Medina, the knowledge and understanding of jurisprudence was
already well developed there. “Umar ibn Hattab, Ibn ‘Umar, Aisha and Ibn al-
Musayyib form the basis of this understanding. Imam Malik is unlikely to have
been affected by this tradition. Again, the Companions and scholars of the tabi'un,
such as Ali ibn Abi Talib, Ibn Mas'ud, Alqgama, Al-Aswad, Al-Sha'bi and Ibrahim
al-Nakha'i made great contributions and had a significant impact on the opinions of
Abu Hanifa and Hanafism.» Having a deep knowledge of the science of Hadith by
reading the books of his predecessors and visiting the centers of knowledge, Imam

2 According to all mujtahids, witnesses must have reached the age of reason. According to Abu Hanifa,
if two women and a non-Muslim woman are all married to a Muslim before a male witness to the
marriage contract, the testimony of the non-Muslim becomes valid. According to Ahmad ibn Hanbal, on
the other hand, slaves can also witness such contracts. While Imam Shafii states that it is mandatory for
witnesses to be fair, Abu Hanifa does not mention this as being mandatory. Karaman, Hayrettin,
Anahatlariyla islam Hukuku, Ensar Negriyat, Istanbul 2000, 3. baski, 3, 89-90.

2 Abu Zahra, p. 211.
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Shafi'i has come to the fore by placing the Sunnah at the center of Figh, so to speak.
Imam Shafii drew attention to the fact that some scholars preferred the
jurisprudence or practices of the Companions over the hadith, or that they ignored
the hadith by taking into account local practices, and he discussed these matters
with them.

During the first two centuries of Hijri, there was no absolute adherence to a
single Figh authority (imam). There were geographical regions and the Figh
approach of the region was almost consistent. This first legal understanding of
jurisprudence was in conformity with the opinions of the scholars who learned the
Figh and the teachers from whom they received their knowledge. For example, Abu
Hanifa was heavily influenced by Ibrahim al-Nakha'i through Hammad.?> Abu
Yusuf, in many places in his work Kitab al-Kharaj, mentions “our teachers” and “our
faqihs” .26 The phrase the “adherents of Abu Hanifa” which Imam Shafii applied to
some of the Figh scholars in Kufa, also support this.?

6. Do the Sects Represent the Truth?

Each adherent of a sect and every mujtahid considers that their opinion
represents the truth, or, at the least, is the opinion that approximates the truth. On
the other hand, it is permissible to follow the mafdul opinion (which is less widely
supported) despite the existence of an afdal (the most widely supported) legal
theory based on more general opinions.? Ibn Abidin’s statement, based on the ideas
of Nasafi, “even if it is still in dispute, the jurisprudence of my sect is the correct
one”, prevents the validity of the mafdul opinion in light of an afdal thought.?
Here, questions are raised about what is the truth and whether there is any concrete
indication for attaining the truth, and which of the judgments are afdal.

The question is: “Is the truth only one in the sight of Allah, or is it as various
as the disparate legal opinions of the mujtahids? Or is every mujtahid right in his
own judgment?. On the one hand these questions ensure that the value of the
ijtihad activities are tested at a methodological level, and on the other hand they
form the basis of a dynamic Figh structure. The failure to create this dynamism
naturally leads people to be criticized on the basis of contemporary cultural
accumulation and thought. Considering the sociological dimensions of the work, it

24 al-Shafi’i, al-Umm, 7, 247.

%5 Ahmad Hasan, p. 327; al-Hudari, Muhammad, fslam Hukuk Tarihi, (Trans: Haydar Hatipoglu),
Kahraman Yay., Istanbul 1987, 2nd Edition, p- 237.

2% Abu Yusuf, Kitab al-Kharaj, Maktab al-Azhariyyah li al-Turas, (Ed.: Musa Abd al-Rauf Sa’d et al.),
Cairo, nd., p. 17, 20, 23, 25, 26, 27, 34.

27 al-Umm, 7, 207.

28 Muhammad Amin Amir Padishah, Taysir al-tahrir, Egypt, 1351, IV, 251.

2 Ibn Abidin, Hashiyat Radd al-Mukhtar, Kahraman Yayinlari, Istanbul 1984, I, 48.



On the Binding Status of the Figh Sects

can be seen that the acceptance and expectations of the individuals who make up
society differ from time to time based on the provisions of the case law.

The legal system has continued to exist as the most respected institution in
the history of Figh. From a person who has the capacity to make new case-law to
the person who complies with the case-law made by others, jurisprudence has
continued to have a function in both shaping social life and in determining
direction. It is not possible to perform these functions for understanding that which
is not within the sectarian systems.

The value of the jurisprudence is measured by the appropriateness of its
affiliations because it is difficult to establish any objective criteria that can
determine the authenticity of a jurisprudential system outside of methodological
consistency. Even if there is only one truth in the sight of Allah, what should be the
measure of it other than conformity with the fundamentals? If conformity with the
fundamentals were the only criterion, there would be no differences between the
opinions of the mujtahids who judge based on the same reference points.

The jurisprudence of Figh cannot be reduced to the level of individual
preference and observance. Considering the judicial dimension of jurisprudence, it
can be seen that the Qadis have followed the jurisprudence of a particular sect
largely based on its systematic consistency. This has not been regarded as a
problem by Muslims from the outset.

There are three basic approaches to the discussions regarding accuracy in
jurisprudential theory. The first one is formulated as “there is always a judgment in
the sight of Allah even before the case law is taken into account for relevant
matters”. The judgment is not based on the belief of the mujtahid and the truth is
not dependent on the number of cases. Therefore, the judgment of the mujtahid is
correct and that of the others is wrong. However we cannot know which one of
them is right and which is wrong.

Secondly, the exact opposite of this that “there is no specific provision for
these matters before the case law is determined” has been made into a rule.
Accordingly, all the outcomes in the case law are equal to each other because they
express opinions. Therefore, there is no predetermined truth in the case law.

The third is based on the opinion that although Allah does not judge matters
related to the case law, if it were, it would be to follow the way indicated by the
case law. Therefore, this approach, which regards specific opinions as the possible
truth in jurisprudential matters, expresses the idea that although opinions of all
scholars are true, one of them may be closer to the truth that is meant to be
achieved.x

30 Abd al-Aziz al-Bukhari, Ala al-Din Abd al-Aziz ibn Ahmad, Kashf al-Asrar, (ed.: Muhammad al-
Mu'tasim bi’llah), Dar al-Kitab al-Arabi, Beirut 1994, 2nd Edition, IV, 32-34. For similar resources, see:
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The main issue is concentrated on the responsibility of the mujtahid in case
law, no matter if there is only one truth in the sight of Allah or if it is as many as the
number of mujtahids. Ijtihad is the duty of the mujtahid and this is the occasion for
him to receive blessings in the sight of Allah. If so, the mujtahid makes judgments
taking accuracy into account and expects his reward from Allah alone.

7. Is It Obligatory to Follow a Sect?

From the perspective of “attachment to a sect”, it can be seen that the views
relating to “the existence or absence of a provision for the judgement of the
mujtahid in the sight of Allah or the existence of any equivalent” do not have much
value in the context of individual jurisprudence. What is important here is the value
and place of the jurisprudence formed within the axis of these discussions within
the sectarian system. It is not the jurisprudence itself, but rather the whole of the
case law that is influential in the choice of sect and thus forms the basis of religious
affiliation. Jurisprudence that is not subject to testing in the methodological
integrity of a sect may not be persuasive.

One of the bases of attachment to jurisprudence, which is formed within the
discipline of a sect rather than by individual reasoning, is the concern that the
jurisprudence may evolve or be diverted in different ways over time. In early
periods after the death of the Prophet, people considered that there would be no
harm in adhering to the jurisprudence which they found appropriate, both in its
legal and judicial dimensions. Over time, due to regional differences, a rapid
increase emerged quantitatively in the jurisprudence, and different and
contradictory case law emerged. The fact that Abu Jafar al-Mansur’s, who was an
Abbasid caliph, requested Imam Malik to write a book to facilitate consistency in
the case law®? clearly supports this assertion.?

Adherence to a sect on an individual level and legislating the jurisprudence
of a sect within society constitute different phenomena. While the law maker makes
an effort to take into account the needs, and the extent of those needs at the relevant
time, the solution can be realized based on the “mufta bih” views of a sect as a

Abu'l-Husayn al-Basri, Muhammad ibn Ali, Sharh al-’"Umad, (ed. Abd al-Hamid Ibn Ali Abu Zanid),
Maktabat al-Ulum wa-al-Hikam, Medina 1990, II, 235 et al; Ibrahim Kafi Dénmez, “ictihadin
Baglayiciligi Meselesi ve Fikih Mezheplerine Baglanmanin Anlami1”, Usiil, I, 1 (2004), 37-38.

31 “The judge makes a judgment based on the case law, and if he succeeds, he receives two rewards, and
if he fails, he receives one reward.” Bukhari, Abu Abd Allah Muhammad ibn Isma'il, Al-Jami” al-Sahih,
Cagn Yay., Istanbul 1992, 2nd Edition, “Kitabu'l-I'tisam”, 21; Abu al-Husayn Muslim ibn al-Hajjaj al-
Qushayri, (ed.: Muhammad Fu'ad "Abd al-Baqi), Cagr: Yay., Istanbul 1992, 2nd Edition, “Kitab Al-
Aqdiyah,” 15. “If you adjudge based on the jurisprudence and your judgment is accurate, you get ten, if
it is not, you still get one.” Ahmed b. Hanbal, al-Musnad, Cagr1 Yay., Istanbul 1992, 2nd Edition, IV/205

32 Ahmad Amin, Farj al-Islam, Cairo, 1955, p. 222; Abdul Karim Zaydan, Islam Hukukuna Giris, (Transl.
Ali Safak), Istanbul, 1976; Abu Zahra, p- 301-302.

33 Donmez, 42-43.
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whole, or it can be realized by adopting the jurisprudence of a sect that has not been
transformed into a sectarian view.3* He may even try to find solutions with the idea
of achieving practical benefits from the perspective of the sects. This should not be
confused with the idea that a person who does not have the capacity for
jurisprudence can shape his life by choosing from within the sects. Attachment to a
sect individually is assessed on the basis of otherworldly rewards and concerns the
area where there is no connection between the lives of others from a worldly point
of view. Therefore, following this or that sect is not directly related to others. For
example, there is no problem for some between reciting the basmala as a prayer or
not.

However, when an issue is considered to be of interest to the general public,
arbitrary individual practices would cause legal turmoil. For example, in a region
where Shafii Muslims are dominant,
considered a condition of marriage,® and opinions such as “I think differently and
for me there is no need for parental permission” would ultimately lead to chaos. In
other words, it is clear that both following the Shafi'i sect approach and then
applying the laws differently in certain matters would result in the breaking down
of the unifying function of the Figh. As mentioned above, the authority having the

“

permission of the guardian/parent” is

legislative power can make a choice according to the region, but allowing the
preference of the individual would make the situation difficult because to suggest
that someone who does not have any judicial skills ability to act according to any
whatever rules that he wishes, would create an impossible situation in terms of
practicality and consistency.zs

Even the debate about what constitutes truth in the eyes of Allah is indicative
of the need for jurisprudence. Therefore, in the case of jurisprudence, regardless of
the existence of a specific provision revealed by Allah before a judgment is made,
this area is unknown to the mujtahid, so the obligation to obey the sect arises
spontaneously. In cases where even a mujtahid, who reasons within certain
systems, is unaware of the accuracy of a judgment other than for methodological
consistency, those who do not have the necessary qualities in the field will lack the
logical consistency to see that the results achieved are a reflection of the truth. If so,
the disadvantages for those who have not reached a certain level of jurisprudential
knowledge will be self-evident.

Being a member of a sect would mean that the mujtahid has already accepted
the jurisprudential acquis of that sect as binding on him. The information and
provisions from these sources must encompass their own studies and jurisprudence

3¢ The system for drafting the Mecelle and the Ottoman Family Law Decree differ from each other. While
the Mecelle was based on the doctrines of Hanafism, the other sects, or the views of Hanafism which are
not at the level of mufta bih, may have formed the basis for the latter.

35 ‘Abd al-Salam ibn Sa‘id Sahnun, al-Mudawwana al-Kubra, Cairo 1324, 2, 165; Ibn Qudamah Abu
Muhammad ’Abd Allah, al-Mughni, Beirut 1973, 7, 337.

% Donmez, p. 44.
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in terms of general approach, principles, systems and procedures. What is decisive
here is not to reject the sect as a whole. Disagreements or criticisms regarding some
case law does not prevent the adherents from being sectarian.

Those who know and understand Islam and who are able to make judgments
based on their sources in a proper manner are not obliged to adhere to a sect. There
were no sects during the time of the Prophet. During the period of the Companions,
differences in jurisprudential thinking began to emerge. Since it was not obligatory
for everyone to know and investigate the provisions in depth, and because they
were also engaged in other areas of life, it was easy for them both theoretically and
practically to follow the existing jurisprudence, and they had no difficulty in
adopting those laws.?”

Besides the absence of sects, there was no branch of science known as Figh
during the time of the Prophet. Moreover, there was no distinction between Fard,
Wajib, mendub, mubah, haram and makruh, which are terms coined by Figh
scholars in later periods, in relation to religious obligations.»

Islam is a universal religion and it applies to all times and places and offers
solutions to every legal conflict that may occur. These solutions are of course
fulfilled by jurisprudential determinations. As in all periods of Islamic History, the
creation of laws was a compulsory endeavor during the early period. The
differences in interpretation of agreed sources, such as the Qur'an and Sunnah,
stemming from time, space and cultural differences, have largely influenced the
formation of sects. This is because, as is well-accepted, understanding
jurisprudence only as judgments based on sources of knowledge, does not reflect
the truth. Reducing the Figh to mere judgments made by Muslims based on
fundamental sources ignores the factors that lay the groundwork for the formation
of sects. Jurisprudence is not something that resolves issues to problems that people
encounter, but rather a social and religious institution that prepares the ground for
people in a specific place, and even in other areas where Muslims live, to be able to
live by common rules.

There is a tight link between the binding role of sects and the enrichment of
Figh. In order to ease the lives of their followers and to increase their numbers, a
sect with adherents must rely on a jurisprudence that is in accordance with the
truth. On the other hand, rivalry between sects contributes to the development and
formation of the most appropriate jurisprudence for the resolution of problems, as
well as to the formation of conclusive judicial judgments. There is no possibility of
achieving and sustaining this through individual jurisprudence without sectarian

integrity.

3 Sener, p. 373.
3% Ahmad Hasan, p. 313.
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For those who do not have the authority to determine judgments it is useful
to be connected to a sect. However, when connected with a sect, fanaticism and
sectarianism are different issues. Although sects are Islamic, they are not a
prerequisite for being Muslim. Therefore, theoretically, no sect has superiority over
another.

The case law achieved as a result of jurisprudence is an expression of
personal opinion®. This is because no mujtahid has concrete data or tools that can
show or prove that his personal jurisprudence is one hundred percent accurate.
Therefore, it is not possible for one set of judgments or the judgments of another of
the sects to be philosophically and theoretically superior to the other®. The most
concrete indication of this is the existence of the numerous Muslim scholars who
have passed from one sect to another over the course of history. For example, the
well-known faqih, Imam Tahawi, previously had preferred the Shafi'i sect and later
converted to Hanafism.*

The judicial union has an important role in the binding nature of sects. Those
appointed as governors during the Prophet's reign were also involved in judicial
affairs. It is a a well-known fact that “Umar also appointed Qadis, in addition to
governors, to manage judicial proceedings. Those who were appointed as Qadis, of
course, dominated Figh matters and also had the qualities of ijtihad. It is necessary
to make similar decisions regarding similar events to ensure consistency in judicial
decisions. The sect is also largely meant to cohesively and to be the subject of
similar provisions.

The scholarship that form the basis of the Figh sects are known as free
mediums in a scientific sense. For example, in the lessons delivered by Abu Hanifa
over nearly thirty years, his students were encouraged to adopt a very free attitude
to declaring their own jurisprudence. The same situation occurred during the
formation and development periods of the sects.

One of the most confusing issues is the idea of why it would be objectionable
to understand a provision from the Qur’an or Hadith and to then act accordingly.
Of course, there is no harm in a Muslim's understanding, interpretation and
application to his life of a provision from the fundamental sources. However, this
meaning, which he understands, must be subject to certain conditions in order to
become binding, as an intellectual endeavor, on others in the form of jurisprudence.
Figh represents an effort to understand the Divine Will revealed in fundamental
sources. It is of course necessary for the consistency of jurisprudence that the
mujtahid uses his whole power to determine the truth in the ways that Allah has

3 al-Jassas, Abu Bakr Ahmad ibn Ali al-Razi, al-Fusul fi al-usul, Kuwait 1994, IV, 17; Seyyid Bey,
Muhammed Seyyid, Medhal, Istanbul 1333, p. 165.

40 Doénmez, 41.

4 Hta@, Davut, “Tahavi”, DIA, Istanbul 2010, 39, 386.
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ordained His servants for the sake His order, and to take into account the non-
textual methods that affect the understanding of the judgments in so doing.

On the other hand, someone who has a capacity for making judgments must
act according to that jurisprudence. He may also adopt the opinion of another
mujtahid whose opinion is in accordance with his own. However, the only thing
that a person who does not have a capacity for jurisprudence can do is to follow the
jurisprudence of a mujtahid. A person who does not deal with Figh in the general
sense may not understand the provisions related to the numerous events
surrounding his own life. Even if he has knowledge in a specific field or learns a
few verses or the Hadith and understands some of them, how can he determine
what provisions of the Figh are related to all other areas of life? Of course, every
Muslim should have knowledge of the Figh, that is, a knowledge of the catechism,
at a sufficient level to support his daily life. However, the fact that if everyone is
engaged in Figh/jurisprudence means that they would miss out on other ares of
activity in their lives.

Conclusion

Attachment to a sect of Figh does not mean accepting it as superior to others.
The answer to the question of “why this, but not that?” can be given, but is not
necessary because sects are interpretations of the same essence of religion but differ
in detail. If so, the main reason is the need for affiliations. History has shown that
Muslims have formed many sects of Figh, and some of them have survived, some
have been short-lived, and some have not been able to survive due to a lack of
adherents. History also testifies that Muslims have shown interest in them since the
original formation of the sects, have furthered their lives depending on one sect,
and have started following another sect whenever they have desired to do so. Sects
are not religion, of course, but they are Islamic institutions that help to understand
the religion and to facilitate the practice of religious orders. As there are no other
institutions currently performing the same function, it remains a necessity for them
to continue to exist.
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Fikhi Mezheplerin Baglayiciligina Dair
Ozet

Miisliimanin Yaraticisiyla, diger insanlarla ve toplumla alakali fiillerine dair
hiikiimleri belirleme amaciyla tesekkiil eden ve gelisen fikih mezhepleri bugiin igin
de giincelligini ve alternatifsizligini devam ettirmektedir. Bir mezhebe miintesip olan
miugctehitler i¢tihatlarimi miintesibi olduklart mezhebin sistematigi igerisinde ve nass
disindaki kaynaklar1 da dikkate alarak olusturmaktadirlar. Ancak tek tek fertlerin bu
cercevede ﬁareket etmeleri zordur ve diinyevi mesgaleleri buna imkan
tanimamaktadir. Bu durum onlarin bir mezhebe bagli olarak hayatlarim
stirdiirmelerini gerekli kilmaktadir. Bu makalede mezheplerin baglayicilig; fikhi
mezhebin ne anlama geldigi, olusumu, fonksiyonlari, baglanmanin teorik temelleri
ve gerekliligi ekseninde ele alinmaktadir.

Anahtar Kelimeler: Mezhep, Fikih Mezhepleri, Ictihat, Ictihatta Isabet, Mezhebin
Baglayicilig:

On Binding Status of the Figh Sects
Abstract

Figh sects, institutionalized to determine legal rules among human beings and
social life, are still valid on determining rules on the life of Muslims. The scholars of
Islamic Figh adjudge according to the methodology of their Figh sects and different
sources. However, the individuals have problems to use this framework on their
daily life. This necessitates individuals to follow a sect. In this article, the legal
binding status of sects; what the Figh sect is meant, its formation, its functions, the
theoretical base of following it are held.

Keywords: Sect, Figh Sects, jtihad
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