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ABSTRACT

International documents are important mechanism for protecting the rights
of citizens in armed conflicts, and these documents can help the UN Security
Council to protect human rights. International humanitarian law is reflected
in three documents: 1907 The Hague Conventions respecting the Laws and
Customs of War on Land and its annex, Protocol Additional to the Geneva
conventions of 12 August 1949, and 1977 Geneva conventions relating to the
Protection of Victims of International Armed Conflicts (Protocol I) and other
international law’s documents reflecting the principle of respect for human
rights. These international conventions have repeatedly been violated by
Armenia, which is a member of the UN. According to the information of the
State Commission of the Republic of Azerbaijan on Prisoners of War, Hostages
and Missing Persons dated February 1, 2019, the number of missing persons
registered by the State Committee is 3,888. Most of these people were killed in
Armenian captivity, committed suicide because of torture, illness, and the rest
were hidden by Armenians and being used in heavy physical work in Armenia
and occupied Azerbaijani territories. As a universal organization, the UN Security
Council can force Armenia to comply with international humanitarian law.
Referring to resolutions adopted by the UN Security Council, the International
Criminal Tribunal for Khojaly should be established and criminals should be
punished. The International Court of Justice Commission can be established
to regulate legal matters concerning criminals and this Commission should
cooperate closely with the International Court of Justice, the Human Rights
Council, the Compensation Commission, and conduct joint investigations.
Keywords: Geneva conventions, captives, Khojaly genocide, hostages,
international humanitarian law

oz

Uluslararasi belgeler, vatandaslarin silahli catismalardaki haklarini korumak
icin dnemli bir mekanizmalar olup ve bu belgeler Glvenlik Konseyi'nin insan
haklarini korumasina yardimci olabilir. Uluslararasi insancil Hukuku agirlikh
olarak ti¢ belgede yansitilmaktadir: 1907 Kara Harbinin Kanunlari ve Adetlerine
Dair Lahey Stzlesmesi ve ekleri, 12 Agustos 1949 tarihli Cenevre sézlesmelerine
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ek Protokol ve 1977 tarihli Uluslararasi Silahli Catismalarda Magdurlarin Korunmasina Dair Cenevre sozlesmeleri
(Protokol I) ve diger uluslararasi hukukun insan haklarina saygi ilkesini yansitan diger belgeleri. S6z konusu uluslararasi
sozlesmeler, BM liyesi olan Ermenistan tarafindan defalarca ihlal edilmistir. Savas Esirleri, Rehinler ve Kayip Kisilerle ilgili
Azerbaycan Cumhuriyeti Devlet Komisyonu'nun 1 Subat 2019 tarihli raporuna gére kayip kisi sayisi 3888 kisidir. Bu
insanlarin cogu Ermeni esareti altinda 6ldirilmus, iskenceye, hastaliklara dayanamayarak intihar etmis, geri kalanlar
Ermeniler tarafindan esir tutulmakta ve Ermenistan'da ve Azerbaycan'in isgal altindaki bolgelerinde agdir fiziksel islerde
kullanilmaktadir. Evrensel bir 6rgiit olarak BM Guivenlik Konseyi Ermenistan'i uluslararasi insancil hukuka uymaya
zorlayabilir. BM Glivenlik Konseyi tarafindan alinan kararlara atifta bulunarak, Hocali igin Uluslararasi Ceza Mahkemesi
kurulmali ve suglular cezalandirilmalidir. Suglularla ilgili yasal hususlar diizenlemek icin Uluslararasi Adalet Divani
Komisyonu kurulabilir ve bu Komisyon Uluslararasi Adalet Divani, insan Haklari Konseyi, Tazminat Komisyonu ile
yakin isbirligi yaparak ve ortak sorusturmalar yuritebilir.

Anahtar kelimeler: Cenevre sozlesmeleri, esirler, Hocali soykirimi, rehineler, uluslararasi insancil hukuk

GENISLETILMIS OZET

Uluslararast iliskiler uluslararast hukuk prensiplerinin gerceklesdirilmesi ile balanslagdiriliyor.
Uluslararasi insani hukuk 1907 y1li Kara Savasi kanunlar1 ve adetleri hakkinda dordiincii Haaga
Sozlesmesi, 1949 12 Agustos tarihli Savas sirasinda sivil halkin korunmasina iligkin dérdiincii
Cenevre Sozlesmesi, 1977 Uluslararasi silahli ¢atigma kurbanlarinin korunmasi konusunda
Cenevre Sozlesmesi'ne I Ek protocol gibi bir ¢ok belgelerde belirtiliyor. insan haklarma sayg1
prensipi ilk kez olarak BM'nin Anayasasinda bildirilen sekilde tespit edilmis, daha sonra
insanliga biiyiik kayiplar veren soykirimin 6nlenmesi i¢in uluslararasi isbirliginin gerekliligini
dikkate alan BM Genel Kurulu 1948 yil1 9 Aralik tarihte Soykirimi cinayetinin dnlenmesi ve
ona gore cezalandirma hakkinda sdzlesme kabul etti. Uluslararasi belgeler, silahli catigmalarda
vatandaglarin haklarini korumak i¢in 6nemli bir mekanizmadir ve bu belgeler BM Giivenlik
Konseyi'nin insan haklarin1 korumasina yardimei olabilir. Insan haklarma saygi prensipi modern
uluslararast hukukun temel prensiplerinden olsa da yukarida belirtilen uluslararasi belgelerle
birlikte, bircok sdzlesme Ermenistan tarafindan ihlal edildi. Azerbaycan topraklarinin isgali
strasinda esir alinan binlerce kisi Ermenistan'da saxlaniliyor. Birlesmis Milletler temsilcileri
Ermenistan'da rehin ve esir tutulan insanlara vahsice iskenceler verilmesine tanik olmuslardi.
Savas Esirleri, Rehinler ve Kay1p Kisilerle ilgili Azerbaycan Cumhuriyeti Devlet Komisyonu nun
1 Subat 2019 tarihli raporuna gore kayip kisi sayis1 3888 kisidir. Bu insanlarin ¢ogu Ermeni
esirliginde 6ldiriilmiis, iskenceye, hastaliklara dayanamayarak intihar etmis, geri kalanlar
Ermeniler tarafindan saklanmakta ve Ermenistan'da ve Azerbaycan'm iggal altindaki bolgelerinde
agr fiziksel islerde kullanilmaktadir. Esir ve rehinelerin sayisi uluslararasi kuruluslardan gizlenir.
Arastirmalara gére Ermenistan’in esaretinde 553 Azerbaycan vatandasinin 61digii tespit edildi.
Esir ve kayiplara diismiis, rehin alinmis vatandaslarla ilgili Devlet Komisyonu uluslararasi
hukuk normlarina uygun olarak uluslararasi kuruluslara, Uluslararas1 Kizil Hag Cemiyeti'ne,
esir ve rehinelerin serbest birakilmasi, kayiplara diismiis kisilerin arayisi uluslararasi ¢aligma
grubuna iskencelerle ilgili olgulari takdim etseler de, Uluslararas1 Kizil Hag Cemiyeti ve diger



uluslararasi kuruluslar kayiplara diisenlerin kaderi ile ilgilenmiyorlar. Uluslararasi kuruluslar,
faaliyetlerini yalnizca teknik gorevlerle sinirlandirmustir.

Hocal1 soykirimina kadar Haziran-Aralik 1991'de Ermenistan silahli kiivvetleri, Meseli,
Cemilli, Tug, Imaret-Garvend, Sirhavend, Umudlu, Kerkicahan ve Karabag'in daglik kesiminde
30'dan fazla yerlesim yerinde soykirim yapti. Ocak-Subat 1992'de Garadagli, Gaybali, Malibeyli,
Asag1 Guscular, Yukar1 Guscular kdyleri isgal edildi ve yakildi. 25 Subat 26'sina gegen gece
ylizyilin biiyiik trajedisi Hocali soykirimi yasandi. Ermeniler Hankendi'ndeki Rusya'ya ait
366. motorize alayinin katilimiyla Hocali'y1 isgal ettiler. Azerbaycanli katliaminda 613 kisi
vahsice iskencelerle katledildi, 487 kisi yaraland1 (Bunlardan 76's1 ¢ocuktu), 1275 kisi esir
alindi, 8 aile imha edildi, sehir yakildi, 25 ¢ocuk her iki ebeveynini, 130 ¢ocuk bir ebeveynin
kaybetti. Oldiiriilen 106 kisiyi kadin, 63 kisiyi ¢ocuktu,

70 kisi yasliyd1. Saldir1 sirasinda 366. alayin komutanlart Seyran Ohanyan, Yevgeni Nabokix,
Genelkurmay Bagkani Valeri Citgyan, alayimn askeri personelin Slavik Arutyunyan, Andrey
Sixanyan, Sergey Beglaryan, Movses Akopyan, Grigori Kisebekyan, Vagik Mirzoyan, Vagagan
Ayriyan, Alexander Ayrapetyan, Ermeni silahli birlikleri iiyelerinden Fayans Petrosyan, Seyran
Tumasyan, Valera Grigoryan, Hankendi sehir igisleri subesinin reisi islemis Armo Abramyan,
Esgeran bolge igisleri subesinin reisi iglemis Mavra Gukasyan, onun yardimcisi Sagen Barseqyan,
Daglik Karabag'da Ermeni halk cephesinin Baskan1 olmus Vitali Balasanyan, Hankendi sehir
hapishanesinin reisi islemis Serj Kogaryan ve baskalar1 Azerbaycanli soykiriminda aktif
katilmistir,

Hocal1 soykirimi Ermenistan hiikiimeti tarafindan uygulandi. Robert Kocharyan ve Serj
Sarkisyan hiikiimeti, Ermenistan'da devlet diizeyinde Azerbaycanlilara karsi kitlesel terdr
eylemleri gergeklestirdi. Ingiliz yazar ve gazeteci Thomas de Waal (Daglhk Karabag sorununun
uzmani) ile yaptig1 roportajda Azerbaycan sivillerinin dldiiriildiigiint

itiraf eden Serj Sarkisyan, Hocali soykirimu ile ilgili sunlari sdyledi: “Azerbaycanlilar
Ermenilerin sivil halka kars1 katliam yapmayacagini diigiinmekteydiler. Biz bunu azerbaycanlilara
saka yapmadigimizi géstermek amaciyla ibret olsun diye yaptik™.

Ermenistan 1989 tarihli Cocuk Haklar1 S6zlesmesi'ni de ihlal etmektedir.

Ermenistan'in Azerbaycan'a yonelik askeri saldirist sonucunda 195 Azerbaycanli cocuk
Ermeni silahli kuvvetleri tarafindan 6ldiiriildii. 1988-1989 yillarinda Ermenistan’da yapilan
etnik temizleme sonucunda 216 Azerbaycanl 6ldiiriildii, bunlardan 23" ¢ocuk idi.

Ateskesi gormezden gelen Ermenistan silahli kuvvetleri, son zamanlarda da masum sivilleri
esir almakda devam ediyor. Ornegin, 11 Temmuz 2014'te Rusya vatandas1 Azerbaycanl Dilgam
Asgarov ve Azerbaycan vatandasi Shahbaz Guliyev Azerbaycan'in Kalbajar bolgesindeki
Shaplar koyiindeki akrabalarinin mezarlarini ziyaret ederken Ermenistan silahli kuvvetleri
tarafindan esir alindi. Azerbaycan vatandas1 Hasan Hasanov oldiiriildii.

Diinya toplumu, Ermenistan'in esir ve rehinelerle ilgili uluslararas: hukuka uymadigi
gercegine karst ne gibi 6nlemler alabilir? i1k olarak, insan haklar1 ve temel dzgiirliiklere sayg1



prensiplerini belirleyen evrensel bir drgiit olarak BM Giivenlik Konseyi Ermenistan't uluslararasi
insancil hukuka uymaya zorlayabilir. ikinci olarak, BM Giivenlik Konseyi tarafindan alman
kararlara atifta bulunarak, Hocali i¢in Uluslararasi Ceza Mahkemesi kurulmali ve suglular
cezalandirilmahdir. Ugiinciisii, suglularla ilgili yasal hususlari diizenlemek igin Uluslararasi
Adalet Divan1 Komisyonu kurulabilir ve bu Komisyon Uluslararas1 Adalet Divani, insan Haklar1
Konseyi, Tazminat Komisyonu ile yakin igbirligi yaparak ortak sorusturmalar yiiriitebilir.
Uluslararast iliskilerin istikrarli geligmesi i¢in uluslararast hukuk normlarina devletleri uymaya
zorlamak, suglu tarafa yaptirimlarin uygulanmasi ve diger yoniinden BM sistemi uluslararasi
anlagmazliklarin hukuk normlarina uygun diizene diisiiriilmesine yardimec1 mekanizmaya sahiptir.
Kiiresellesme siirecinde uluslararasi giivenlik sorunlarinin énlenmesi, dengeli uluslararasi
iligkiler sistemini gelistirmek i¢in insan haklarinin ihlalinden 6nii alinmali, BM'nin kabul
ettigi uluslararasi sozlesmelere, belgelere takip edilmelidir.

Dordiinciisii, savas esirleri ve rehineler serbest birakilmali, sorusturma sonuglarina gore
suclular cezalandirilmalidir.



Introduction

International humanitarian law is reflected in three documents: 1907 The Hague Conventions
respecting the Laws and Customs of War on Land and its annex, Protocol Additional to
the Geneva conventions of 12 August 1949, and 1977 Geneva Conventions relating to the
Protection of Victims of International Armed Conflicts (Protocol I) and other international
law documents reflecting the principle of respect for human rights. International documents
are an important mechanism for protecting the rights of citizens in armed conflicts, and these
documents can help the UN Security Council to protect human rights. However, along with
the aforementioned international documents, many other conventions including the European
Convention for the Protection of Human Rights and Fundamental Freedoms, the Convention
on the Prevention and Punishment of the Crime of Genocide on 9 December 1948, the
International Convention Against the Taking of Hostages adopted by the General Assembly
of the United Nations on 17 December 1979, the Convention against torture and other cruel,
inhuman or degrading treatment adopted by the General Assembly of the United Nations on
10 December 1984, the Convention on the Elimination of All Forms of Discrimination against
Women, the 1989 Convention on the Rights of the Child, directly related to respect for human
rights have repeatedly been violated by Armenia, which is a member of the UN. As a result of
Armenia's military aggression against Azerbaijan, more than 20,000 Azerbaijani citizens were
killed, 100,000 were injured and 50,000 were disabled. More than 1 million people, including
more than 200,000 children, have been subjected to torture and inhumane treatment in the
occupied territory and have been forced out of their homes and become refugees in their own
land. According to the information of the State Commission of the Republic of Azerbaijan
on Prisoners of War, Hostages, and Missing Persons dated February 1, 2019, the number of
missing persons registered by the State Committee is 3,888. Of these, 3170 are military men,
718 are civilians, 71 children, 266 women, and 326 old people'.

Determination of the rights of captives and hostages in international documents

The principle of respect for human rights was first formulated in the United Nations Charter,
then it was detailed in several important international documents, including the Universal
Declaration of Human Rights 19482, Paragraph 3, Article 1 of the UN Charter states that, one
of the aims of the UN is to achieve international cooperation in the resolution of economic,
cultural, and humanitarian problems worldwide and to respect all human rights and liberties
regardless of race, gender, language, or religion and to play the central role for regulation of
the actions of nations in the direction of achieving these common goals?. Article 55 reaffirms

1 State Commission of the Republic of Azerbaijan on Prisoners of War, Hostages and Missing Persons. http://
www.human.gov.az/en/view-page/27/War%2C-+hostages+and-+missing+persons

2 The Universal Declaration of Human Rights http://www.un.org/en/udhrbook/pdf/udhr_booklet en web.pdf

3 Charter of the United Nations and Statute of the International Court of Justice. San Francisco, 1945. https://
treaties.un.org/doc/publication/ctc/uncharter.pdf, 3.



support of the UN for respect of human rights and freedoms*. Article 56 states: "All Members
pledge themselves to take joint and separate action in cooperation with the Organization for
the achievement of the purposes set forth in Article 55". The principle of respect for human
rights was reflected in the OSCE Helsinki Final Act as an independent principle of international
law. In accordance with this principle, States should respect human rights and should support
it internationally®.

On December 20", 2004, the United Nations General Assembly adopted Resolution 59/189
"Missing persons", through which it urges those States which take part in armed conflicts to
adopt all such measures as may be appropriate to prevent the disappearance of persons in
connection with said conflict and to ascertain the whereabouts of people who are unaccounted
for in connection with said situation. In addition, this resolution reaffirmed the right of families
to know the fate of members unaccounted for in connection with armed conflicts’. There are
special provisions in international humanitarian law about missing persons. The European
Convention on Human Rights, particularly, Articles 2, 3, 5, 8, 10, and 13, provides the right
to know the number of missing persons®. There are similar provisions in General Assembly
Resolution Number 61/155 of 14 February 2007° and 63/183'° of 18 March 2009.

Article 19 of the Fourth Geneva Convention relative to the Protection of Civilian Persons
in Time of War of 1949 envisages the simplification of the search of missing people by
conflicting parties '. Particularly, Article 33 of the I Additional Protocol to that convention
was specifically devoted to this problem. When the war ends, conflicting parties must look
for those who are missing, and the opposite party must provide all necessary information for
the search of such persons'?. As reported in Article 138 of the Fourth Geneva Convention
relative to the protection of civilian persons in time of war of 12 August 1949, a report about

4 Charter of the United Nations and Statute of the International Court of Justice....., 11-12. https:/treaties.un.org/
doc/publication/ctc/uncharter.pdf

5 Charter of the United Nations and Statute of the International Court of Justice....... , 12. https://treaties.un.org/
doc/publication/ctc/uncharter.pdf

6  Conference on Security and Cooperation in Europe Final Akt. Helsinki, 1975. http://www.osce.org/helsinki-
final-act?download=true, 6-7.

7  Participation in International Humanitarian Law Treaties and Their National Implementation. Achievements and
activities in the countries of the Americas in 2005. Document prepared by the International Committee of the
Red Cross (ICRC) for the information of the Member States of the Organization of American States. January,
2006. https://www.icrc.org/en/doc/assets/files/other/informe 202005 eng.pdf, 12.

8  European Convention on Human Rights. http://swww.echr.coe.int/Documents/Convention ENG.pdf 6-8,
11; Coopuuk noxymentoB OOH 1o apmsiHO-a3epOaiikaHCKOMy HaropHo-kapabaxckoMy koH(uukry [UN’s
Documents on the Armenian-Azerbaijani Nagorno-Karabakh Conflict], baky, MunucrepctBo MHOCTpaHHBIX
Jemn, 2009, 349.

9  Resolution adopted by General Assembly 61/155, http://mfa.gov.az/files/file/UN

10  Resolution adopted by General Assembly 63/183. http://mfa.gov.az/files/file/UN

11 The Geneva Conventions of 12 August 1949. IV Geneva Convention relative to the Protection of Civilian Persons
in Time of War. Geneva, International Committee of the Red Cross 1958, 154-156.

12 Protocol Additional to the Geneva Conventions of 12 august 1949, and relating to the Protection of victims
of international armed conflicts (protocol I), of 8 june 1977. https://www.icrc.org/en/doc/assets/files/other/
icrc_002_0321.pdf, 28.



detained people or about those who died during the time of detention shall be provided and
the removal of bodies is to be organized'. Article 5 of the Universal Declaration of Human
Rights of December 10, 1948 states: " No one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment™'.

Article 4 of the 1989 Convention on the Rights of the Child states that in order to protect
the civilian population during armed conflicts, and to comply with international law, and to
ensure removal of them from conflict zones, States Parties shall take all possible measures:
“Governments have a responsibility to take all available measures to make sure children’s
rights are respected, protected and fulfilled. When countries ratify the Convention, they agree
to review their laws relating to children. This involves assessing their social services, legal,
health, and educational systems, as well as levels of funding for these services. Governments
are then obliged to take all necessary steps to ensure that the minimum standards set by
the Convention in these areas are being met. They must help families protect children’s
rights and create an environment where they can grow and reach their potential. In some
instances, this may involve changing existing laws or creating new ones. Such legislative
changes are not imposed, but come about through the same process by which any law is
created or reformed within a country. Article 41 of the Convention points out that when a
country already has higher legal standards than those seen in the Convention, the higher
standards always prevail"'.

The information is transmitted directly through The International Committee of the Red
Cross (ICRC) and its central information agency or from the conflicting parties. However,
Armenia hides the number of missing persons from the ICRC. In resolution 1553 of the
Parliamentary Assembly of the Council of Europe (PACE) in November 2007, stated that
the parties were required to share the number of missing persons during an armed conflict
but Parliament was concerned about the confidentiality of missing persons and that 4,499
Azerbaijanis were missing during the Nagorno-Karabakh conflict'®. Special provisions apply
with regard to missing persons. Article 26 of the Geneva Convention IV provides that each
party to the conflict shall facilitate inquiries made by members of families dispersed because
of war, with the object of renewing contact with one another and of meeting, if possible. It
shall encourage, in particular, the work of organizations engaged in this task provided they
are acceptable to it and conform to its security regulations'’. On 17 December 2018, with

13 Geneva convention relative to the protection of civilian persons in time of war of 12 august 1949, 58. http://
www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.33_GC-IV-EN.pdf

14 The Universal Declaration of Human Rights. http://www.un.org/en/udhrbook/pdf/udhr booklet en web.pdf,
12.

15 Fact sheet: A summary of the rights under the Convention on the Rights of the Child. P.1.https://www.unicef.
org/cre/files/Rights_overview.pdf; Kousenss OOH; konBenius o npasax pebenka. M.: PUOP, 2006, 17.

16  Coopruk noxymenToB OOH 1o apmsiHo-a3epOaiipkaHckoMy HaropHo-kapadaxckoMy koH(mukTy [UN’s Documents
on the Armenian-Azerbaijani Nagorno-Karabakh Conflict].................., 349.

17 IV Geneva Convention relative to the protection of civilian persons in time of war of 12 august 1949. http://
www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.33_GC-IV-EN.pdf, 178-179.



the initiative of Azerbaijan, the Resolution on Missing Persons A/RES/73/178 was adopted
through consensus at the plenary session of the UN General Assembly'®. Sixty-two countries
joined the document as co-authors. The main goal of the resolution, put forward every two
years by Azerbaijan is to increase attention to the problem of missing persons in the world as
a result of armed conflicts.

The countries of the resolution are urged to respect and follow the articles of international
humanitarian law, to take all necessary measures to prevent missing people in situations of armed
conflict, to search for missing persons, including to cooperate, in accordance with international
obligations, in order to clarify the fate of those missing. The resolution reiterates the rights of
families of missing persons to get information about the fate of their loved ones. The resolution
calls on states to pay special attention to the issue of children missing in armed conflicts. The
resolution includes a call to submit a detailed report with practical recommendations for its
implementation at the 75th session of the UN General Assembly (2020) and the respective
session of the UN Human Rights Council .

Armenians violated international law by torturing civilians along with military prisoners,
brutally beat, insulted, and turned them into objects of sale and, in most cases, did not return
them after getting a large amount of money for their return, killed them, sold their internal
body organs or did experiments on them?. Previous investigations of the State Commission
proved that only 69 Azerbaijan citizens were released from captivity via ransom. These are
not the only known facts:

- Infront of 15 year old Nazakat Mamadova, Armenian servicemen were horribly tortured.
Her father had his ears cut off, her mother could not tolerate the threats and lost her mind,
and later the girl was sold to her family members;

- Nazarov Agshin Najmi Okhlu was captured by Armenian troops, during the occupation
of Lachin town in 1992. In October 23, 1993, an Armenian servicemen, by the name
Aram, sold Okhlu to his family for 7.5 million Russian rubles;

- InAugust, 28, 1993, during the occupation of Fizuli region, the doctor of an ambulance
hospital, Shamsi Shixaliyev, was captured by Armenian servicemen. In March 27, 1995,
he was sold to his brother for 8 thousand dollars®".

Most of the people killed in Armenian captivity: committed suicide because of the torture;
died of'illness; or were hidden by Armenians and used in heavy physical work in Armenia and

18 Resolutions of the 73rd session. http://www.un.org/en/ga/73/resolutions.shtml

19 UN General Assembly adopts resolution on missing persons prepared by Azerbaijan. 18 December, 2018. https://
report.az/en/foreign-politics/un-general-assembly-adopts-resolution-on-missing-persons-prepared-by-azerbaijan/

20 Ermoni cinayatlori (sonadlor asasinda). Azorbaycan Respublikast Milli Tohliikasizlik Nazirliyi. Ic., Baki: Vaton,
2004.

21 State Commission of the Republic of Azerbaijan on Prisoners of War, Hostages and Missing Persons. http://
human.gov.az/en/interviews/view/84/Armenian-Azerbaijan, Nagorno-Karabakh conflict in the context of
international _humanitarian_law.



the occupied Azerbaijani territories. According to investigations, it was possible to identify
that 553 Azerbaijan citizens had been killed during Armenian captivity. Moreover, during the
medical examination of the people which were liberated from Armenian captivity the experts
found infectious diseases??. According to the Geneva Conventions of August 12, 1949, prisoners
of war must be kept in a government that is not hostile, must not be held in separate homes
or in military units in which they have been captured, should always be treated humanely,
and no prisoner of war shall be subjected to physical torture or be the object of experiments®.
International organizations with the opportunity to meet prisoners have limited their activities
to technical missions only.

Khojaly genocide

Armenia's armed groups committed genocide in more than 30 settlements in the mountainous
part of Karabakh, including Meshali, Jamilli, Tug, Imarat-Garvend, Sikhanvend, Umudlu,
Karkijahan and other strategic settlements in June-December 1991. The Garadaghly, Gaibali,
Malibeyli, Ashaghi Gushchular, Yukhari Gushchular villages were occupied and burned in
January-February 1992%. Armenians killed 33 residents of Garadaghly. Then, they threw the
bodies into the nearby silage well and buried them. The testimony of an eyewitness: “Five km
to Khankendy, they had pulled all people down from the truck and undressed all warm clothes.
They on foot brought us to Khankendy. Along the way, civilian Armenians threw stones at
us and spat”?, Hundreds of Azerbaijanis were murdered, captured, or injured. The massive
tragedy of the century — the Khojaly genocide was committed on the night of February 25-
26. Armenian Armed Forces slaughtered the Khojaly people with 10 tanks, 16 armored PDM
(pedestrian combat vehicle), 180 soldiers and many soldiers of the 366th motorized regiment,
included in the 23rd division of the 4th Army of the former USSR located in Khankendi. The
Armenians completely destroyed Khojaly?®. During the occupation of Khojaly 613 people were
brutally tortured: 63 of them were minors; 106 were women of varying ages; and 70 were old
people. Four hundred eighty-seven of these people were disabled: Of these, 76 were children.
One thousand, two-hundred, seventy-five people were captured; eight families were killed;
the city was burned; 25 children lost both parents; and 130 children lost one parent. According
to the data of October 1%, 2016, 186 people were missing, 31 of them children (11 girls), 59
women, 13 old men and 20 old Women. Of the 186 missing persons, 95 were witnesses of
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23 The Geneva conventions of 12 august 1949. International Commite of the Red Cross. https://www.icrc.org/en/
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being captured and taken hostage by the Armenians. Among those 95 people there were 12
children (two girls), 23 women, four old men and seven women?’.

The second tabor of the 366" regiment under the command of an Armenian officer, Major
Oganyan Seyran Mushegovih, the 3 tabor under the command of Yevgeni Nabokichin,
Headquarter Chief of the 1% tabor, Chitchyan Valery Isayevich, and more than 50 Armenian
officers and soldiers participated in the attack on Khojaly?.

The people in Khojaly were killed with special brutality. As a result of forensic examination
of 181 corpses in Aghdam, 20 were killed by scalping, 151 were shot, and ten people died
by blunt instrument, thirteen of those examined were children®. The Khojaly genocide was
directly implemented by the Armenian government. In an interview with British writer and
journalist, Thomas de Waal (a specialist on the Nagorno-Karabakh conflict), Serzh Sargsyan,
admitted that Azerbaijani civilians had been killed but claimed that there were exaggerations
and stated the following regarding the Khojali Massacre (deemed by Azerbaijanis to constitute
a genocide):"Before Khojalu [Khojali], the Azerbaijanis thought that they were joking with
us, they thought that the Armenians were people who could not raise their hand against the
civilian population. We needed to put a stop to all that. And that's what happened. ."*°

According to the report of the human rights center of Russia “Memorial”, there was a fact
recorded about the scalping of a live human?!. The magazine “Le Monde” in Paris stated on
14 March 1992: “...Reporters in Agdam witnessed the head skin peeling and nail removal
of three people among the killed children and women in Khojaly. These are not Azerbaijan
propaganda, but reality...”32. The journal of "Izvestia" in Moscow, the "Krua L' Evaneman"
magazine in Paris, the "Times" newspaper in London, the "Sandi Tayms" newspaper, the
"Financial Times" newspaper, and the "Valer Aktyuel" magazine in Paris talked about the
brutal killings of Armenians in Khojaly®. In a letter sent by the Azerbaijani Parliament to a
non-governmental organization in the US, “Helsinki Watch” on 17 July 1992 wrote that 927
people were killed in Khojaly. A representative of the Helsinki Watch said that this information
was available, but it was unclear whether these deaths occurred due to frostbite, bullet wounds,
or some other cause*. Many countries around the world, including about 20 US states,
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Mexico, Colombia, Pakistan, Jordan, Panama, Honduras and Sudan recognize and condemn
the Khojaly genocide®. The Czech Republic was the first country to recognize the Khojaly
massacre among members of the European Union and recognized these acts as a crime against
humanity. The Czech Republic adopted a resolution on this on February 7, 2013%. Eventually,
on February 26, 2013 Bosnia and Herzegovina adopted a resolution on the “Recognition and
respect for sovereignty and territorial integrity of the Republic of Azerbaijan"*’. The Foreign
Ministers of the Organization of Islamic Cooperation also adopted a resolution to assess the
Khojaly tragedy as a massacre. In July 2009, an agreement was achieved between the OIC
Youth Forum and ISESCO on the Khojaly genocide to be included in the history textbooks
of Organization of Islamic Cooperation countries®®. The Khojaly tragedy was first known as
a genocide act during the 39" session of the Council of Foreign Ministers of the Organization
of Islamic Cooperation in Djibouti on November 15-17, 2012,

According to international law, genocide crimes are considered the most serious crimes
against humanity. Taking into consideration the need for international co-operation to prevent
genocide that has caused great losses to humanity, the UN General Assembly adopted the
Convention on the Prevention and Punishment of the Crime of Genocide on 9 December
1948. This convention contains genocide accusations. While occupying Azerbaijani lands, the
Armenian armed forces repeatedly committed genocide against Azerbaijanis and applied all
the acts of genocide that were found in the convention against the Azerbaijanis. The General
Assembly's resolution of 3 December 1973 outlined the principles of international cooperation
in the detection, arrest, extradition, and punishment of persons guilty of war crimes and crimes
against humanity*’. Article 1 of the resolution states that military offenses and crimes against
humanity should be investigated regardless of when and where they are committed, and those
who have evidence of committing such crimes should be prosecuted and punished as guilty.
It is said there: “War crimes and crimes against humanity, wherever they are committed,
shall be subject to investigation and the persons against whom there is evidence that they
have committed such crimes shall be subject to tracing, arrest, trial and, if found guilty, to
punishment™'. According to Article 5, persons against whom there is evidence that they have
committed war crimes and crimes against humanity shall be subject to trial and, if found
guilty, punished, as a general rule in the countries in which they committed those crimes. In
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that connection, States shall co-operate on questions of extraditing such persons*. There are
the following international norms of law and treaties to be applied to the crimes committed
against Khojaly as genocide: The Convention on the Prevention and Punishment of the Crime
of Genocide®, adopted by the General Assembly of the United Nations on 9 December 1948;
Charter of Nuremberg Military Tribunals on August 1945%; Article 4 of the Statute of the
International Criminal Tribunal for the former Yugoslavia®; Article 1 of the Statute of the
International Tribunal for Rwanda*; Article 6 of the International Criminal Court Statute;*’
Article 103 of the Criminal Code of the Republic of Azerbaijan;*® Decree of the President of
the Republic of Azerbaijan on the genocide of the Azerbaijani people®.

Taking into account these international law documents, genocide is a crime, which provides
the following legal consequences: a) The prosecution and punishment of those who committed
genocide are inevitable. (b) The offense is not merely an act of genocide, it is also a direct
and open-minded act of assassination, direct and explicit provocation of genocide, an attempt
to commit genocide and commitment of genocide. c¢) The principles of universal jurisdiction
should apply to those who committed genocide. (d) When committing a genocide, reference
to the execution of the order does not relieve it of responsibility. (¢) Leaders are responsible
for not performing acts to prevent genocide. f) An extradition period for criminal offenses
is not applied to genocide crimes. g) The retroactive application of the law in respect of the
crime of genocide shall be permitted. 1) Persons who committed genocide must be brought
to the country requiring criminal prosecution. The International Court should recognize the
Khojaly genocide as genocide.

Armenia violates international law on captives and hostages

Armenia, which is participant of The International Covenant on Civil and Political Rights,
The International Covenant on Economic, Social and Cultural Rights, The Convention on the
Prevention and Punishment of the Crime of Genocide, The Convention on the Elimination
of All Forms of Racial Discrimination, The Convention on the Rights of the Child and The
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Convention on the Elimination of All Forms of Discrimination against Women, The Convention
against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment adopted by
the General Assembly of the United Nations on 10 December 1984, The European Convention
for the Protection of Human Rights and Fundamental Freedoms, has not fulfilled its obligations
from international law*’. Azerbaijan has taken action in accordance with the resolution of the
UN General Assembly on 14 December 1974 about the immediate release of women and
children held hostage in the armed conflict, the Final Document of the 4th World Conference
on Women held in Beijing on September 15, 1995, the final and action platform for the
documents of the 23rd General Assembly, Geneva Conventions of 12 August 1949, relevant
resolutions of the General Assembly and the Commission on Human Rights. Article 1 of the
Declaration on the Protection of Women and Children in Emergency and Armed Conflict
proclaimed by General Assembly resolution 3318 (XXIX) of 14 December 1974 states that
attacks, bombings which causes harm to innocent civilians, particularly women and children
who are the most defenseless, are prohibited and such actions must be condemned®!. According
to Article 5, all forms of repression and cruel and inhuman treatment of women and children,
including imprisonment, torture, shooting, mass arrests, collective punishment, destruction of
dwellings and forcible eviction, committed by belligerents in the course of military operations
or in occupied territories shall be considered criminal®.

By the insistence of the Azerbaijani delegation the following content was included in the
Final Document of the 4th World Conference on Women in Beijing: "Hostage of women during
military conflicts is one of the forms of violence against women"*:,

In addition, Armenia violated the 1989 Convention on the Rights of the Child. Dozens
of children were captured during the occupation of Azerbaijani lands and are detained in
Armenia. During all armed conflicts and military operations, all possible efforts should be
made to keep the integrity of families and prevent their destruction. According to Article 26
of the Geneva Convention, parties should facilitate searches by members of disenfranchised
families in identifying relationships and ensuring their merger**. As a result of Armenia's
military aggression against Azerbaijan, 195 Azerbaijani children were killed by Armenian
armed forces. Of the 216 Azerbaijanis that were killed in the 1988-1989 ethnic cleansing -
more than 250,000 Azerbaijanis, 23 of them were children. Eyewitnesses say the number of
children killed was even greater. On December 5, 1988, Armenians put 17 young children into
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a large-scale pipe in Hamamli City (Spitak), welding both sides. They threw the pipe off of
a tall cliff into a valley killing all of them. In November of that same year, about 70 children
aged between 5 and 12 years in Gukark (Garakilse-Pambak region) were put in a pipe and
brutally murdered by closing both sides. The massacre was revealed in December 1988 by
French rescuers who came to help with the earthquake in Armenia®.

From 1988-1994, Armenian terrorist groups and armed groups captured thousands of
Azerbaijani children. Some were brutally killed, some wounded, and some went missing.
Fifty-three of the four thousand five hundred sixty-six missing Azerbaijanis in those years
were children. According to a report on January 1, 2014, twenty-two children of eight hundred
seventy-seven people captured and taken hostage are still in Armenia today. Armenia refuses
to return peaceful residents, including children and women, who are captured in defiance of
international law. Armenian armed forces tortured people captured and taken hostage by them.
The Ministry of Foreign Affairs of the Republic of Azerbaijan indicates that approximately
three hundred Azerbaijani captives and twenty-three hostages were shot in the camp near
Spitak. The Press Service of the Ministry of Foreign Affairs of Armenia acknowledged that
eight Azerbaijani captives were shot because they tried to escape®. The Ministry of Foreign
Affairs of the Republic of Azerbaijan called the international community, the International
Committee of the Red Cross (ICRC) and other international humanitarian organizations to
investigate criminal cases taking into account that the Armenian government violated rights
of unprotected victims of war treating them inhumanely, and not achieving any result from
investigations for crimes committed by Armenians in opposition to Geneva Conventions of
12 August 1949%7. On 23 March, 1993, by the initiative of the ICRC, Azerbaijan received
ten corpses. Healthcare authorities of Azerbaijan and the independent expert doctor Derek
Paundor, a member of International Academy Presidium of juridical and social medicine and
a member of the British organization “Physicians for human rights”’confirmed that these were
the remains of military captives who had been shot®. Researchers of the Forensic Medical
Examination Commission of the Ministry of Health of Azerbaijan, rejected the report of the
Ministry of the Foreign Affairs of Armenia’s Press Service, by showing that the captives were
beaten and exposed to torture prior to being killed. Millitary captives, R. R. Agayev, E. G.
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Ahmadov, E. S. Mammadov, G. K. Mammadov, F. G. Guliyev, E. M. Ahmadov were shot
from the gut, B. A. Giyasov was shot from the chest from a distance. R. R. Agayev, E. G.
Ahmadov, and E. S. Mammadov’s ears were cut off. Also the internal organs of R. R. Agayev
— heart, liver, and spleen were removed. On the remains of I.S. Nasirov, there were signs of
odor proving extended periods of starvation. On the remains of F.G. Huseynov many signs
of torture were observed®.

Russian and United States' human rights organizations, including the New York Times,
claim that human rights violations have been violated in the course of the Armenian-Azerbaijani
Nagorno-Karabakh conflict, they witnessed corpses with their head cut off, head skin removed,
and the skin of one person's head was removed while he was alive®. Referring to the mentioned
sources, a United States congressman made a speech at the House of Representatives and
urged congressmen to recognize the Khojaly genocide. Deputy Berton said that Armenians
perceived what they did in Khojaly as a tactical step to the end of the war®.

The UN representatives also witnessed brutal torture applied to hostages and captives
in Armenia. For example, the UN representative in Baku, Mahmoud Al-Said, was shown
an Azerbaijani civilian’s remains. This man was exposed to torture and brutality during his
captivity, his fingers were removed by rope, and his chest was cauterized by a cigarette. This
fact was confirmed by Mahmoud Al-Said®.

In accordance with the cease-fire agreement that was signed on May 12, 1994, Armenia had
to stop the attack on Azerbaijani lands. The agreement encouraged the urgent release of captives,
the exchange of war prisoners by mediation of ICRC or other international organizations®.
The conflicting parties had to inform each other and the OSCE observers on the disaster tools
set up in the mined areas and districts®. However, Armenia did not just violate the cease-
fire agreement but continued to violate human rights, including the rights of prisoners and
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hostages. Armenia committed offences under the International Convention Against the Taking
of Hostages adopted by the General Assembly of the United Nations on 17 December 1979.
As reported in Article 2 of this Convention “Each State Party shall make the offences set forth
in article 1 punishable by appropriate penalties which take into account the grave nature of
those offences”®. Article 1 states: “Any person who seizes or detains and threatens to kill,
to injure or to continue to detain another person (hereinafter referred to as the "hostage") in
order to compel a third party. namely, a State, an international intergovernmental organization,
a natural or Juridical person, or a group or persons, to do or abstain from doing any act as an
explicit or implicit condition for the release of the hostage commits the offence or taking of
hostages ("hostage-taking") within the meaning of this Convention”®. The Armenian armed
forces ignored the cease-fire and even have recently taken innocent civilians as captives. On
July 11, 2014, Russian citizen, Dilgam Asgarov, and Azerbaijani citizen, Shahbaz Guliyev, were
taken by Armenian armed forces while visiting the graves of their relatives in Shaplar village
of the Kalbajar region. A third Azerbaijani citizen, Hasan Hasanov, was killed. An unlawful
court in the occupied Nagorno Karabakh was set up, and the court sentenced D. Asgarov to
life in prison and S. Guliyev was sentenced to 22 years in prison®’.

Conclusion

Summarizing the above studies, it can be concluded that compliance with the principle
of human rights protection is one of the main factors affecting the settlement of international
conflicts.

In 2004, Azerbaijan was represented at a high level in the United Nations structures, and
the Permanent Delegation of Azerbaijan in the UN was elected vice president of the Economic
and Social Council and United Nations General Assembly. Because of the serious efforts of
the Azerbaijani delegation, resolutions were adopted on the situation of women and children
taken hostage in the conflict, and the situation of missing persons. In 2006, a new body, the
Human Rights Council was formed, Azerbaijan became a member of the Council and had the
opportunity to convey the real truth about the allegations of Armenians to the world community.
On 17 December 2018, with the initiative of Azerbaijan, the Resolution on Missing Persons A/
RES/73/178 was adopted through consensus at the plenary session of the UN General Assembly.
What measures can the world community take against the fact that Armenia will not comply
with international law in relation to captives and hostages? First, as a universal organization
that sets the principle of respect for human rights and fundamental freedoms, the UN Security
Council can force Armenia to comply with international humanitarian law. Second, referring to
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resolutions adopted by the UN Security Council, the International Criminal Tribunal for Khojaly
should be established and criminals should be punished. In order to prevent similar tragedies,
those who are guilty of the Khojaly genocide and other tragedies must be held into account.
Thirdly, the International Court of Justice Commission can be established to regulate legal
matters concerning prisoners. The International Court of Justice Commission should cooperate
closely with the International Court of Justice, the Human Rights Council, the Compensation
Commission, and conduct joint investigations. Fourth, prisoners of war and hostages should be
released, criminals should be punished according to the outcome of investigations.
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