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CEVIRI

BIiRLESIK KRALLIK YUKSEK MAHKEMESI’NIN AYDOGDU KARARI"

(DECISION OF THE UPPER TRIBUNAL IMMIGRATION AND ASYLUM
CHAMBER RELATING TO THE CASE OF AYDOGDU V. SECRETARY OF
STATE)

Emrullah Taha PALANCI™

YUKSEK MAHKEME
Goc ve Iltica Komisyonu
Adli inceleme Karar Bildirimi
Basvuru Sahibi: Hacer Aydogdu
Davali: Igisleri Bakanlig
Sayin Yargi¢ McCloskey Huzurunda, Baskan

Sunulan biitiin belgeler gbz Oniinde bulundurduktan sonra, taraflarin
vekillerinin, Bagvuru Sahibi adina Londra Avukatlar1 tarafindan gorevlendirilen
Bayan Peterson ve Davali adina Hiikiimet Hukuk Departmani tarafindan
gorevlendirilen Bayan Rhee QC, sozlii ve yazili beyanlar ile birlikte 17 Kasim 2016
ve 14 Ocak 2017 tarihlerinde FieldHouse’da, durusmada.

Q) Ankara Anlasmasimin  13. madde kapsaminda yerlesme serbestisinden
faydalanilmasi kanunun emri olmadigindan, gé¢men Tiirk vatandaslarinin ve aile
iivelerinin oturumu, Avrupa Toplulugu Isbirligi Antlasmasi Ek Protokoliiniin 41.
maddesinin 1. fikrasindaki “standstill*” klozu kapsaminda yer almamaktadir.
Boylece, Tiirk vatandaslarimin ve aile iiyelerinin Birlesik Krallik’taki bu oturum
durumu, herhangi bir sekilde, Ankara Anlasmasi ve onun Ek Protokoliinden
kaynaklanamaz.

* https://tribunalsdecisions.service.gov.uk/utiac/2017-ukut-167
Tuncay Aydogdu’nun Ankara Anlasmasi kapsaminda gerekli ¢alisma siiresini doldurmasinin bir
sonucu olarak daimi oturum hakki kazanmasinin ardindan, Tuncay Aydogdu’nun aile {iyesi statiisiinde
(esi) olan Bagvuru Sahibi Hacer Aydogdu da daimi oturum hakki i¢in bagvurmustur. Igisleri Bakanhgi,
bu bagvuruyu reddetmis ve ihtilaf yargiya tasmmustir. isbu calisma, Yiiksek Mahkemenin bu ihtilafi
hiikkme baglayan kararimin cevirisidir. Bu karar, Ingiltere Icisleri Bakanhigi (Home Office) tarafindan
15 Mart 2018 tarihinde Ankara Anlagmasi vizelerinde daimi oturumlari kaldirdigim1 ve bu tarihten
sonra yapilan daimi oturma bagvurularinin kabul edilmeyecegini resmen agikladig: bildirisinin hukuki
temelini olusturmaktadir.
** Stajyer Avukat, Istanbul Barosu,

E-Mail: tahapalanci@gmail.com,

ORCID: 0000-0003-2828-196X
1 «“Stand-stillclause” terimi, literatiirde “standstill” klozu olarak kullamlmgtir. Hakim dile bagl kalmak
amactyla degisiklige gidilmeyecektir. Ancak, Avrupa Birligi Baskanlig1 tarafindan diizenlenen AB
Terimleri Sozligiinde “stand-still” terimi “mevcudun korunmasi, dondurma” olarak ¢evrilmistir. (¢.n.)
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Ceviri

(1)  Ankara Anlasmasi kapsamindaki haklardan istifade eden bir Tiirk vatandasina
oturma hakkr tamindiginda, bu kisinin veya aile iiyelerinin oturma haklari Ankara
Anlasmasi’ndan veya onun Ek Protokoliinden kaynaklanmamaktadir.

McCLOSKEY J.

Giris

1. Konsey Yonetmeligi (EEC) 2760/72 ( genellikle Ankara Anlasmasi olarak
bilinen ) ve onun Protokoliiniin sonucu olarak Avrupa Birligi’ne calisma
amactyla girmeye talip bagimli veya bagimsiz ¢alisan Turk vatandaslari i¢in
0zel diizenlemeler ve imkanlar vardir. Isbu itiraz yolu ile yapilan adli denetim,
serbest meslek mensubu Tiirk vatandaslarinin aile bireylerini ilgilendiren ve

bilhassa mevzu bahis “standstill” klozu hiikmiiniin askiya alinmas1 siirecini ve
s0z konusu belgenin yorumu ve kapsamiyla alakali bazi sorunlar1 ortaya

koymaktadir.
iki Ana Karakter
2. Hem Basvuru Sahibi hem de kocasi Tiirk vatandasidir. Basvuru Sahibininsu

anda 33 yasinda bulunan esi, Ankara Anlagmasi1 kapsamindan yararlanarak8
Nisan 2011 tarihli sinirlt bir oturma izni hakkiyla hukuka uygun bir sekilde
Birlesik Krallik’a giris yapmustir. 8 Ekim 2012 tarihinde, 8 Nisan 2015
tarthine kadar izni uzatilmistir. 9 Mayis 2013 tarihinde Basvuru Sahibi ve
kocas1 Tiirkiye’de evlenmistir. 23 Eyliil 2013 tarihinde Basvuru Sahibine es
sifat1 dolayistyla Birlesik Krallik’a sinirlt giris izni verilmistir. 4 Subat 2015
tarthinde Basvuru Sahibi ve esinin erkek cocugu Birlesik Krallik’ta
dogmustur.

Kronoloji
3. Gegmisteki goze ¢arpan tarihleri ve olaylar1 tasnif etmek faydali olacaktir:

@ 8 Nisan 2011 tarihinde, Basvuru Sahibinin esine Ankara Anlagmasi
kapsaminda kendi isini kurmak i¢in simirli oturma izni verilmistir.
Buna uygun olarak, Basvuru sahibi bagimsiz calisan olarak peyzaj
diizenleme isi kurmustur.

(b) 8 Ekim 2012 tarihinde, Bagvuru Sahibinin esinin oturma hakki, Tirk is
adami olarak 8 Nisan 2015 tarihine kadar uzatilmistir.

(c) 9 Mayis 2013 tarihinde, Tiirkiye’de Basvuru Sahibi ve esi evlenmistir.

(d) 23 Eylil 2013 tarihinde Bagvuru Sahibine Ankara Anlagmasi
kapsaminda, 8 Nisan 2015 tarihine kadar Tirk is adamina tabi aile {iyesi olarak
Birlesik Krallik’a girmesi ve burada kalmasi igin izin verilmistir.

(e) 8 Kasim 2013 tarihinde, Basvuru Sahibi, Birlesik Krallik’a giris
yapmistir.

4) 4 Subat 2015 tarihinde Bagvuru Sahibinin ve esinin erkek ¢ocugu
dogmustur.

(9) 18 Agustos 2015 tarihinde Basvuru Sahibinin esine Birlesik
Krallik’tadaimi oturma izni verilmistir.

(h) 23 Eylil 2015 Bagvuru Sahibinin ve oglunun daimi oturma izni
basvurusu reddedilmistir.
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Ankara Anlasmasi ve “Mevcut Halin Korunmas1” ilkesi

4.

1963 yilinda Avrupa Ekonomik Toplulugu'na Uye Devletler ve Tiirkiye
Cumbhuriyeti arasinda isbirligi kuran Ankara Anlagmasi’ni akdetmislerdir.
Anlasma’nin dayandigi ilkeler Baglik 1’de sayilmigtir. Madde 2 ise
Anlagsmanin amacini agiklamaktadir:

“Anlagsma’nin amaci, Tiirkiye ekonomisinin hizlandirilmis kalkinmasini
ve Tiirk hallkimin ¢alistiriima seviyesinin ve yasama gsartlarinin
yiikseltilmesini saglama geregini tiimii ile goz oniinde bulundurarak,
Taraflar arasindaki ticari ve ekonomik iliskileri araliksiz ve dengeli
olarak gii¢lendirmeyi tegvik etmektedir.”

Ankara Anlagsmasti’nin ( ve onun Protokoliiniin ) temel amaci,Tirkiye ve
Avrupa Toplulugu arasindaki ticari ve ekonomik iligkilerin gelisiminin
giiclenmesi  veglimriikk birliginin {i¢ safthada kurulmasinin akabinde
birlestirilmesidir. Ortaklik Konseyi’nin 1/95sayili Karar ile giimriik birliginin
son sathasi basarilamamis ve 31 Aralik 1995 tarihine kadar yiirtrlige
girmemistir. Tirkiye’nin ulusal mevzuatint Avrupa Birligi’'ne uyumlu hale
getirme cabasi, bilhassa glimriik alanlarinda, ticaret politikalarinda, rekabette
ve fikri, sinai ve ticari miilkiyettedevam etmistir. Tiirkiye'nin AB'ye girisi, ne
yapilan yasal diizenlemelerin ve kabul edilen anayasa degisikliklerinin yetersiz
goriilmesi sebebiyle ne de bagka zamanda gerceklesmemistir.Devlet siddetine,
ifade ozgiirliigiine, dinsel 6zgiirlige ve kadin ve azinlik haklariyla ilgili olarak
mithim kaygilar vardir. Bu kaygilar, resmi Avrupa Birligi yaymlarinda
belgelenmistir.

Ankara Anlagsmasi’nin birinci ve ikinci boliimleri, giimriik birliginin ve zirai
mahsul ticaretiningelisimi ile 1ilgili hiiklimler icermektedir. Ankara
Anlagmasi’nin mevcut baglamda en ehemmiyetli hiikiimleri Anlasma’nin
ticlincii boliimiin “ Ekonomik Nitelikteki Sair Hiikiimler” baghigi altinda
tanzim edilmistir. 12,13 ve 14. maddeler, sirasiyla, iscilerin seyahat 6zgiirligii,
yerlesme serbestisi ve hizmet sunulma hakki olarak diizenlenmistir.
Kaginilmaz metinsel farkliliklarla karsi1 karsiya kalindiginda bu hiikiimler ayni
dili benimseyecektir.Bu dogrultuda, 13. maddeyi yinelemek yeterlidir:

“Sozlesmenin taraflari, yerlesme serbestligi kisitlamalarint aralarinda
kaldirmak amacwyla Toplulugu kuran Antlasma’min 52 ild 56. (Dahil)
maddeleri ile 58. maddesinden esinlenmekteuyusmuslardr.”

(Maddeler 59-63 ve 65-81 arasindaki Avrupa Birligi Isleyisi Hakkinda

Antlasma’nin gilincellenen hiikiimleridir.)

6.

Yukarida mezklr olan {i¢ temel Ozgiirlik iizerindeki kisitlamalarin
kaldirilmasi, Avrupa Ekonomik Toplulugu ile Tiirkiye Cumhuriyeti arasindaki
ticari ve ekonomik iligkilerin ilerlemesi ve gelisimi igin tasarlanan temel
mekanizma olarak tanimlanmistir. Anlasma, ii¢ temel Ozgiirlilkten herhangi
birini, Tiirk niifusu i¢in genisletme iddiasinda bulunmamaktadir. Bilakis,
mevzubahis Anlagma hiikiimleri,Anlasma’nin isleyisinde referans noktasi
olarak hareket edecekti. Islevleri, zorlastirmak yerine, yol gdstermekti.

Bahsi gegen “standstill” klozu, Ankara Anlagmasi’nin asil metninin bir pargasi
olarak yer almamustir. Isbu ilke, 23 Kasim 1970 tarihinde imzalanan Ek
Protokol ile diizenlenmistir. Protokol, Tiirkiye’nin 6nceki 7 yil boyunca
“hazirlik” doneminden “gec¢is” donemine ilerlemeyi gergeklestirme adina
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yapmis oldugu yeterli gelisimi kabul etmeye dayaniyordu. Protokol, mallarin
serbest dolagimi, nicel kisitlamalarin kaldirilmasi ve Toplulugun Ortak Tarim
Politikasi ile ilgili olarak teferruatli boliimler icermektedir. Bu muhtelif
bolimler,“Kisi ve Hizmet Dolasim1” baslikli olan II. Kisim tarafindan takip
edilmektedir.

8. “Is Kurma Hakk1, Hizmet ve Ulastirma” baslikl1 I1. Kismin ilk hiikmii olan 41.
Madde, sunlar1 saglamaktadir:

“Akit Taraflar, aralarinda, yerlesme serbestisi ve hizmetlerin serbest
edimine yonelik yeni kisitlamalar koymaktan sakinirlar.”

41. maddenin 2.fikrasi, ac¢ik¢a, Ankara Anlasmasi’nin 13 ve 14. maddelerine
atifta bulunarak “ilkeler” dilini benimsemektedir. Bu sekilde amaci
vurgulamaktadir:

“...Sozlesmenin taraflari, kendi aralarinda yerlesme serbestisindeki ve
hizmetlerin  serbest edimindeki kisitlamalart  asamali  olarak
kaldiracaktir. Ortaklik Konseyi, soz konusu sira, siire ve usulleri, ¢esitli
faaliyet dallart i¢in bu alanlarda Toplulugun daha once koydugu
hiikiimleri ve Tiirkiye'nin ekonomik ve sosyal alanlardaki ozel
durumunu goéz oniine alarak tespit eder.”

4.Kisim altinda toplanan “Genel ve Son Hikiimler” arasinda, 59. madde
dikkat cekmektedir:

“Bu Protokol"lin kapsamina giren alanlarda, Tiirkiye, tiye devletlerin,
Toplulugu kuran Antlasma uyarinca birbirlerine tamdiklarindan daha
elverisli bir islemden yararlanamaz.”

Ortaklik Konseyi’nin 1/80 sayili Kararina, bilhassa Tiirk iscilerinin ayrima
tabi tutulmasina iligkin “standstill” klozu olan 13. maddeye atif yapilacaktir.

Birlesik Krallik’in Go¢cmenlik Kurallari

9. Birlesik Krallik, yukarida [1] bahsedildigi gibi, 1 Ocak 1973 tarihinde
yiriirliige giren 2760/72 sayili Konsey Tiiziigii geregince Ankara Anlagmasi
ve Protokol ile baglh hale gelmistir. Bu durum, Birlesik Krallik’in Avrupa
Birligi’ne katilmasiyla iliskili bir dizi 6lglilerden biriydi.

10.  Birlesik Krallik tarafindan s6z konusu ozgiirliiklere yonelik herhangi bir yeni
kisitlamanin getirilip getirilmediginin 6l¢iilmesi i¢in 1973 yilinda yiiriirliige
giren kisitlamalarin tanimlanmasi gerekir. Bahse konu kisitlamalar, Gog
Kurallar’’nin 509 ve 510 sayili Avam Kamaras: belgelerinde? bulunmaktadir.
509 sayili Avam Kamarast belgesinin, Birlesik Krallik’a giriste uyulmasi
gereken sartlart ilgilendiren35. paragrafi, “tabi aile liyesi’ne atifta bulunarak
aciklar:

“Birlesik Krallik’a bagimsiz ¢alisan olarak kabul edilmis bir kisinin
karis1 ve 18 yasimin altindaki ¢ocuklarina, ese verilmis kalma izni
stiresince Birlesik Krallik’a giris igin izin verilmelidir.”

2https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/691
087/Turkish-ECAA-business-guidance-v7.0EXT.PDF
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11.

510 sayili Avam Kamarasi belgesi, “giris sonrasi” gereklilikleri tanzim
etmektedir. Bu belgeler igerisinde,28. paragrafta “oturma” konusu ele
alinmaktadir:

“Ilk olarak sinirli bir siire icin kabul edilen ve dort yil boyunca onayli
islerde calisan biri ya da bir is adami, bagimsiz ¢alisan veya kendi
kaynaklar: ile geginen biri olarak Birlesik Krallik’'ta kalan bir
kiginin,isini  siirdiirme gerekcesi olmadik¢a, oturmasindaki siire
stmrina sahiptir.Stire sumirimin kaldirilmasi ig¢in yapilmis basvurular,
4.paragrafta diizenlenenler dahil olmak iizere, ilgili durumlar 1s181nda
dikkate alinmalidir. Bir kere stire sinir1 kaldirildiktan sonra, herhangi
bir is veya istihdam alaminda faalivet géstermek icin Icisleri
Bakanligi 'ndan veya Calisma Bakanligi’'ndan baska bir izin alinmasi
sart degildir. Tkamet etme maksadiyla iilkeye girmek icin izinlerin
degistirilmesi basvurusu, basvurular: onceden kabul edilmis kigilerden
de (ornegin ziyaret¢i olarak kabul edilmis) alinabilir; fakat izin,
halihazirda oturum i¢in kabul edilmis kisilerin yakinlart ile
stmwrlandirimalidir.  Detaylar, Ekim 1972 tarihli Giriste Kontrol
Kurallari’nda 37 ve 44. paragraflar arasinda diizenlenmistir. ”

Bu cihetle, Tiirk is adamlar1 ve bagimsiz ¢alisanlar i¢in, Birlesik Krallik’ta ki
4 yillik ekonomik faaliyet, oturma statiislinii giivenceye alma yoludur. Isbu
statii, Bagvuranin kocasinin edindigi statiidiir.

Birlesik Krallik’ta kalmak i¢in daimi oturma izni veya oturum ig¢in
gereksinimler, 1973’ten beri Onemli Olclide tekdmiil etmektedir. Bu
gereksinimler, artan bir gekilde katilasmakta ve sertlesmektedir.
Gereksinimler, Go¢ Kurallari’nin Ek Aile Gogii® (395 sayili Avam Kamarasi
belgesi) igerisinde yer almaktadir. Bu Ek igerisinde, oturum ¢esitliligi, dil ve
ekonomik sartlar bulunmaktadir. Kisaca belirtildigi gibi, Igisleri Bakani’nin,
bu yargilamada aradigi bilgilendirme, oturum basvurusu ile ilgili ytirirliikteki
GoO¢ Kurallarr’nin  hiikiimlerinin ve ortak politikanin, Ankara Anlagmasi
dogrultusunda Birlesik Krallik’ta mevcut ve yerlesik Tiirk is adamlarinin veya
bagimsiz calisanlarin  kendilerine bagimli aile iiyelerine uygulanip
uygulanmayacagina iligskindir.

Aleyhe Verilen Karar

12.

Yukarida da belirtildigi gibi, Igisleri Bakani tarafindan 23 Eyliil 2015
tarthinde, Bagvuru Sahibi ve ¢ocugunun daimi oturma iznini reddeden bir
karar verilmistir. Takip eden basarisiz bir idari inceleme siireci ardindan, bu
kararlarin,22 Aralik 2015 tarihinde baslatilan bu dava islemleri ile hukuka
uygun olmadigi iddiasinda bulunulmustur. Aleyhe verilen kararin 6zii ve
gerekeesi takip eden paragraftan anlasilabilir.

“KARAR OZETI _-Basvurunuz, 1973 te yiiriirliikte olan Goégmenlik
Kurallart uyarinca, is gereksinimlerini ana hatlariyla diizenleyen 510
sayili Avam Kamarasi belgesinin 41. paragrafina gore reddedilmistir.

Icisleri Bakam, Birlesik Krallik'ta, haminiz ile en az iki yildir beraber
vasadiginiza dair hemfikir degildir ...

3 https://www.gov.uk/guidance/immigration-rules/immigration-rules-appendix-fm-family-members
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Ceviri atl
“Avrupa Toplulugu Isbirligi Antlasmasi uyarinca Is Basvurular:”
kilavuzunun 72. Sayfasi sunu ag¢iklamaktadir:

“ Basvuru Sahibi ve Tiirk is adami, en az iki yillik bir siireden
beri Birlesik Krallik’ta evlilik veya medeni birliktelige benzer
bir iliskide yasamaktadir.”

Delillere dayanan karar mercii, Bagvuru Sahibinin, esiyle birlikte Birlesik
Krallik’ta on dokuz aydan az bir siiredir yasadigini belirtmistir. Bu durum
ihtilafsizdir.

Durusma: ilk Safha

13. Hiilasa, aleyhe verilen karar, Bagvuru Sahibinin daimi oturma izni talebine
karsihk 510 sayilh Avam Kamarasi belgesinin 41. paragrafi ile Igisleri
Bakanligit Yonetmeligi’nin 72. Sayfasinin beraber degerlendirilmesiyle
verilmistir. Tamamlanmamis ilk durusma sirasinda ortaya c¢ikan birinci
uyusmazlik, bu Yonetmeligin, toplanan yazili delillerin bir parcasini teskil
etmemesi ve her iki tarafin ayrintili yazili beyanlarinda yer almamasiydi.
Ikinci ilgili uyusmazlik, bahsi gecen beyanlarin, aleyhe verilen karar1 ileri bir
tarihe atan 15 Ekim 2015'te yayimlanmis yeni i¢isleri Bakanlig1 yonetmeligine
dair olmasidir.

14. Durusma ilerledikge, baska bir ihtilaf ortaya ¢ikmustir. Icisleri Bakani’nin
vekili Bayan RheeQC’nin temel argiimani asagidaki beyani icermektedir:

“Icisleri Bakani’min Detayli Savunma Gerekcesi'nde agikladigi ve
onayladig1 gibi, ,Basvuru Sahibinin durumunun...510 sayili Avam
Kamarasi belgesi temelinde Tiirk is adamlarindan daimi oturma izni
icin basvurular: degerlendirmeye alan Avrupa Toplulugu Isbirligi
Anlasmast Yonetmeligi’'nce diizenlenen statii ile ¢elismesi...ve Basvuru
Sahibinin kocasimin daimi oturma izni basvurusunun gercekte 28.
paragraf kapsaminda incelenmis olmasi...

Ayrica, Ba;vuru Sahibinin daimi oturma izni i¢in basvurusu,Avrupa
Toplulugu Isbirligi Anlasmasi Yonetmeligi hiikiimleri ile birlikte 510
Sayili Avam Kamarasi belgesi kapsaminda incelenmistir ...

Bagsvuru Sahibi kosulu(Birlesik Krallik’ta iki yillik evli bir ¢ift gibi
birlikte yasama) yerine getirmemistir.

Ayni zamanda, biraz dikkatli inceledikten sonra, Icisleri Bakanhigi’nin
goriisii,oturumun, mevcudun korunmast hiikmii araciligryla elde
edilemedigi iizerinedir.

Bunun tizerine, hem Basvuru Sahibinin kocasinin hem de kendisinin
daimi oturma izni i¢in basvurusu Go¢ Kurallart kapsaminda
incelenmeliydi. Ilgili Kurallar kapsaminda, daimi oturma izni imtiyazi
icin yeterlik kazanma, bes yillik oturma siiresidir. Basvuru Sahibi bu
kosulu yerine getirmemektedir.

Burasi kesin ve aciktir ki Icisleri Bakani, yonetmeliginde degisiklik
yapmayt ve dogru yasal durumu yansitmayr gézetmeden dnce ilgili ilke
konusunda mahkemeden nihai bir karar beklemektedir.”
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15.

Kisacasi,Bagvuru Sahibi’nin bagvurusunun reddedilmesine iliskin aleyhe
verilen karardaki gerekcelerin,igisleri Bakani tarafindan agik bir sekilde hatali
ve siirdiirilemez oldugu kabul edilmistir. Bayan Rhee, 510 sayili Avam
Kamarasi belgesinin 41. paragrafi kapsaminda bagvurunun reddedilmesinin
temel olarak hatali oldugunu kabul etmistir. Basvuru, bunun yerine, Go¢
Kurallar’nin Ek Aile Gogii (395 sayili Avam Kamarasi Belgesi) ve bilhassa
1.1 ile 1.5 paragraflar arasinda degerlendirilmeliydi. 1.3. paragraf ise, temel
hiikiimdjir.

Durusmayi erteleyerek asagidaki ara kararlar verilmistir:
@) Elde edilemeyen Onceki yonetmeligin mahkemeye sunulmalidir;

(b)  Icisleri Bakani, yasal temsilcisi tarafindan yazilmis resmi bir dilekgede,
Basvuru Sahibi tarafindan siliresiz oturum izni i¢in 7 Nisan 2015
tarthinde yapilan ve 23 Eyliil 2015 tarihinde sonuglanan bagvurusunun
kararina esas olan Go¢ Kurallar1 Ek Aile Gogii’ndeki hiikiimlerin tam
olarak hangileri oldugunu tartismasiz bir bigimde belirtmelidir.

Vurgulandig:i gibi, Mahkeme, Icisleri Bakani’nin yeni veya tali bir karar
vermesi gerektigini ima etmemistir. Bilakis,Mahkeme, durusmada ortaya
cikan uyusmazliklar1 ve durusmada ortaya c¢ikan savlari goz Onilinde
bulundurarak, yargilamada ilerlemeden Once mutlak belirlilige ihtiyag
duymustur.Ustelik, ortaya c¢ikan meselenin dogasi gdz oniine alindiginda,bu
durum, Bagvuru Sahibi’nin avukatinin dilek¢esinin biiyiik ciddiyet ve resmiyet
gerektiren ve talimatlara dayali olarak yazili ve sozlii beyanlar1 ile
karsilagtirilmast gereken bir meseledir.

Durusma: IKkinci Safha

16.

17.

Evvelden zikredilen erteleme nedeniyle yasanan ara goriismede, Igisleri
Bakanligi, Bagvuru Sahibi’ne 2 Kasim 2016 tarihli dilekgeyle yazmustir.
Dilekgenin igerigi “...oturma basvurunuz, yiirtirliikte olan ilgili Aile Kurallari
uyarmca yapimis olsaydr nasil ele alinmis olurdu” olarak diizenlenmistir.
Hem bu yazinin igerigini hem de bu yargilamadaki sorunlar1 anlamak i¢in, 509
ve 510 sayil1 Avam Kamarasi belgelerini ve Ankara Anlasmasi’nin akdedildigi
1973 yilinda yiirtirliikte bulunan G6¢ Kurallar ilgili hiikiimlerini kavramak
gerekmektedir.

Dilekge, ayrica agiklamaktadir:

“Icisleri Bakanlgi, Tiirk is adamlar ve onlara tabi aile iiyelerinin
oturumunu, 510 sayili Avam Kamarasi belgesi kapsaminda
degerlendirmemesine karsin, daimi oturma izninin, 1973 Gé¢ Kurallar
kapsaminda elde edilebilmesi igin izin vermistir.”

Dilekge, Go¢ Kurallari’'na ek olarak, Icisleri Bakanligi yonetmeliginde
uygulanacak kurallarin da oldugunu beyan etmektedir. Mevcut yonetmelik, 22
Nisan 2015 tarihinde yayinlamis “Avrupa Toplulugu Isbirligi Anlasmasi
kapsaminda Is Basvurular” bashgina dayanmaktadir. 65-67. Sayfalarda,
Ankara Anlagsmasi kapsaminda Birlesik Krallik’a kabul edilen Tiirk
vatandaglarinin bagimli aile {iyeleri icin diizenlenen hiikiimler mevcuttur. Bu
arada, mahkeme tarafindan yukarida [15](a)’da yapilan sorusturmada, Nisan
2015 yonetmeliginin  65-67. sayfalarmin haleflerinden (Ekim 2015
yonetmeligi, 60-62. sayfalar1) farki olmadigini ortaya koymustur.
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Tiirk is adamlarina ve bagiml aile iiyelerine yonelik oturumun, 510 sayili
Avam Kamarast belgesi kapsaminda degerlendirilip kararlastirildigi onceki
Igisleri Bakanlig1 uygulamasini kabul ettikten sonra, dilekce, bu toplulugun
iiyelerinin oturumu igin Igisleri Bakanligi’nin gézden gecirilmis yaklasimini,
yani  “zaman zaman revize edilmis yiiriirliikteki Go¢ Kurallari"m,
vurgulamaktadir. Bu husus, asagidaki ifadelerle agiklanmistir:

“... Gegerli olan tatbik edilebilir ilgili kurallar, oturum arayan Tiirk
vatandaslarinin, mevcut Go¢ Kurallari igerisindeki Aile Kurallari gibi
oturum yollarindan birine ge¢cmek icin basvuruda bulunmasi gerektigi
anlamina gelir. Aile Kurallari yolu, deneme siiresi boyunca ilgili tiim
kriterleri yerine getirmesi sonucunda basvuru sahibine bes yulin
tamamlanmasimin ardindan daimi oturma iznini saglar.”

Dilekge, ayrica Bagvuru Sahibi’ni bilgilendirmektedir:

“Ozetle, yiiriirliikteki Aile Kurallari kapsaminda daimi oturma izni icin
yapulan bir basvuru, Go¢ Kurallar: 1.2, ... 1.3, ... 1.4, ... 1.5 ve 1.6.
paragraflart uyarinca reddedilirdi.”

Basvuru Sahibi, bes yil boyunca Birlesik Krallik’taki kocasiyla beraber
kesintisiz ikamet ettigini ispatlayamayacaktir. Dilek¢e, son olarak sunu ifade
etmektedir:

““standstill” klozu simrlamalar: konusundaki Igisleri Bakanligi'nin
kararlarinin  korunmalidir. Avrupa Toplulugu Isbirligi Anlasmasi
kapsamindaki oturma izinlerini giivence altina almak icin isbu
Anlasma kapsamindaki daimi oturma iznine sahip is adamlarinin
bagimli aile iiyelerine yeni bir yol olanag saglanmasi goz oniinde
bulundurulabilir.”

Yukaridakilerin tamami goz onilinde bulundurduktan sonra, yeni bir karar
vermek amactyla kamu hukuku yiikiimliiliigiinii harekete gegiren Icisleri
Bakani’nin aleyhe verilen kararinda hatanin kabul edilmis olmasina bagh
kalmaksizin, bu adli islemlerin tamamlanmasiyla faydali bir amag¢ sunulacagi
kanaatindeyim. Bilhassa, Mahkeme, Icisleri Bakani’na &nemli rehberlik
saglayacak, ilgili yasal kurallarin aydinlatilmasi diger davalar etkileyecek ve
ayrica Icisleri Bakani’nin ileride yapacagi kurallara etki edecektir. Ek olarak,
bir karar alinmaya devam edilmektedir ve siiregelen bu yargilama bu siirece
katki saglayacaktir.

Karsi Savlar

20.

21.

Her iki avukatin sozlii ve yazili savlarinin acik ve kesin ifadesine harcadigi
gayreti ve 0zeni Mahkeme gormektedir. Belirli bazi temel ihtilaflar hilkkme
baglandigi i¢in, bunlar1 yeniden degerlendirmeye almak gereksiz olacaktir.

Bagvuru Sahibi adina, Bayan Peterson tarafindan gelistirilen savin temel
noktasy,Icisleri Bakani’nin  kararmin “standstill” klozunu ihlal ettigi
yoniindeydi. Bayan Peterson, Bagvuru Sahibinin oturma izni basvurusunun,
giincel Go¢ Kurallart ve yukarida bahsedilen Igisleri Bakani’nin
yonetmeliginden ziyade, 1973 Go6¢ Kurallar1 referans alinarak belirlenmesi
gerektigini savunmustur. Bay Peterson’in atif yaptigi davalar; Savas (C-
37/98), Dereci (C-256/11)

SDUHFD CILT: 10, SAYI: 1, YIL: 2020

28

o}



281 | Emrullah Taha PALANCI

22.

23.

Bagvuru Sahibi’nin iddiasinin ikinci esas unsuru, Sinirlar, Vatandaslik ve Gog
Yasast’nin 55. boliimii ile birlikte goz Oniinde bulundurulmasiyla beraber
Avrupa Insan Haklar1 Sozlesmesi 8. maddesi uyarinca ilgili {i¢ aile iiyesinin
aile hayatina saygi1 gosterme hakkinin ihlal edildigine dairdir. Bayan Peterson,
beyaninda bu durumu asagidaki terimlerle desteklemistir:

“Yiikiimlii olan kisi Birlesik Krallik’ta basarili bir is kurmugstur... ise
ve Davact icin olan hiikiimlere zarar vermeden isinden
ayrilamayacaktir. Dahasi Ankara Anlagmasi’nin hedeflerinin hukuka
aykirt bir sekilde engelleniyor oldugu sunulmustur... ve bir yastan
daha kiigiik olan ikinci davacy, ya babasimin bakimindan ya da
ailesinin bakimini saglayan gelirin kesin olarak kesilmesiyle mahrum
birakmaya ¢alisildigini ifade etmigtir.”

Ailenin ¢ocugunun “’Ikinci Davaci’’olarak tanimlanmas: hata olsa da,artik
onemli degildir; bagvurudan sonra, ¢’lkinci Davaci’ olan evlilik birligi i¢inde
dogan ¢ocugunun Ingiliz Vatandaslig: onaylanmustir.

Igisleri Bakani adina Bayan RheeQC’in beyanlarmin &zii, daimi oturma
1zninin, “‘standstill” klozu kapsami ¢ercevesinde, ilgili Tiirk is adaminin veya
bagimsiz ¢alisanin sahip oldugu yerlesme serbestisinin bir geregi veya sonucu
olarak degerlendirilemeyecegidir. Bilakis, hem gé¢mene hem de tabi aile
iiyelerine sinirli oturma izni imtiyazi verilmesi, Ankara Anlagmasi’nin
amaglaria hizmet etmek icin yeterlidir. Bayan Rhee’nin ikinci ana beyani,
oturma imtiyazi taninan Basvuru Sahibi’nin esinin arttk Anlagsma
kapsamindaki haklarimi kullanmadigidir. Bayan Rhee’nin beyani, ayrica,
yukarida zikredilen Ankara Anlasmasi’nin 59. maddesinden destek almaktadir.

Karar Durusmasi

24,

Hem Avrupa Birligi Adalet Divan1 hem de selefi Avrupa Adalet Divani,
Ankara Anlasmasi ve bilhassa zaman zaman ‘“standstill” klozu hakkinda
miitalaa vermistir. Ozellikle, iscilerin serbest dolasim hakki baglaminda
uygulanabilir hiikiim, Ortaklik Konseyi’nin 1/80sayili Kararinin  13.
maddesinde yer almaktadir. Bu maddenin gerekcesi ve etkisi Sahin
Davasi’nda g6z oniinde bulundurulmustur. [Dava C-242/06] Tiirk vatandasi
Bay Sahin, oturma izni basvurusu yaparken yeni bir finansal verginin
getirilmesine itiraz etmisti. Mahkeme 63. paragrafta sunu belirtmistir:

“13. maddede hiikiim altina alinmis olan “standstill” klozu, genel olarak, bir
Tiirk vatandasinin istifade ettigi is¢ilerin seyahat serbestisi hakki kullanimin
etkilemeye yénelik herhangi bir simirlandirici tedbirin yiiriirliige girmesini ve
kabul edilenden daha fazla swmirlandirilmasint yasaklayan yerlesmis bir
ictihattir.”

Mahkeme kararinda, ayrica, Ek Protokol’iin 59. maddesine dayanarak,
Topluluk vatandaglarina da ayni kisitlamalar uygulaniyor olmasi kosuluyla,
Uye Devletlerin  Ankara Anlagmasi dahilinde yeni kisitlamalar1 Tiirk
vatandaglarina getirebileceklerine karar verilmistir. Mahkeme, bu gibi
durumlarda getirilen kisitlamalarin, Topluluk yurttaslarina etkisiyle
karsilastirlldiginda  Tiirk vatandaslarina  etkisinin  orantisiz  olmamasi
gerektigini eklemistir. Sonug olarak, orantisizlik, daha uzun siireli gecerliligi
olan oturma izni kabul edilen Topluluk yurttaslarinin 30 Euro’luk iicreti ile
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karsilastirildiginda, Tiirk vatandaslarinin maruz birakildigt 169 Euro’luk
iicrete dayanmaktadir.

Tiirk iscileri ile ilgili “standstill” klozu, yani 1/80 sayili Kararin 13. maddesi,
Geng Davasi’nda da ayrica hikkme esas alinmigtirffDava C-561/14]. Avrupa
Birligi Adalet Divani tarafindan 37. paragrafta “standstill” klozuna atif
yaparak sorulan soru, ilgili Uye Devlet tarafindan uygulanan aleyhe tedbirin,
Tiirk is¢ilerinin s6z konusu Uye Devlet igerisindeki ¢alisma &zgiirliigiine etki
edip etmeyecegine yonelik idi.

Mahkeme, 39. paragrafta sunu hatirlatmistir:

“Oyleyse, Mahkemenin, Ek Protokoliin yiiriirliige  girdiginde
uygulanabilen sartlara iliskin olarak, Tiirk vatandaslarinin eslerinin
ilgili Uye Devletin iilkesine giriste on kabul sartlarimn
katilagtirtlmasiyla aile birlesimini daha ¢ok zorlastiran yeni yasal
diizenlemenin, Ek Protokol’iin 41(1) maddesi baglaminda yerlesme
serbestisinden faydalanan Tiirk vatandagslar: i¢in “yeni kisitlama”
olusturduguna karar verdigini hatirlamak gerekmektedir. (Dogan
Davasi, C-138/13,EU:C:2015:2066, 36. Paragraf).”

Takip eden 40. paragraf, ayrica géz onlinde bulundurulmalidir:

“Bir Tiirk vatandasimn bir Uye Devlette istikrarli bir ekonomik
etkinlik yiiriitmek icin oraya yerlesme karar, ilgili Uye Devlet
diizenlemeleri, aile birlesimini zor veya imkansiz hdle getiriyorsa,
negatif bi¢imde etkilenebilir. Boyle bir durumda, ilgili Tiirk vatandasi,
duruma gore, kendisini ilgili Uye Devletteki etkinligi ile Tiirkiye deki
aile hayati arasinda bir se¢cim yapmaya zorlanmis bulabilir (Dogan
Davasi, C-138/13, EU:C:2015:2066, 35.paragraf).”

Biiyiik Daire’nin Avrupa Birligi’nin Isleyisi Hakkinda Anlasma’nin 267.
maddesi kapsaminda verdigi gerekceli karar s6z konusu yargilamanin son
paragrafinda bulunur:

“Iigili Uye Devlette yasal bir sekilde mukim olan bir Tiirk iscisi ve
onun kiiciik ¢ocugu arasindaki aile birlesimine getirilen,basvuru sahibi
cocuk ve diger ebeveyni baska bir iilkede yasarken, ¢ocugun
Danimarka’ya entegrasyonunu saglayacak, hdlihazirda kurulmus ya
da gelecekte kurulma ihtimali bulunan Danimarka ile yeterli bag sarti
ve Tiirk iscisinin ilgili iiye devlette daimi oturma izni veya daimi
oturma ihtimali olan oturma izni almasinin tizerinden 2 yildan fazla
zaman gegtikten sonra yapilan aile birlesimi basvurusunun kabul
edilemeyecegini ongoren ulusal diizenleme, Ortaklik Konseyi 1/80
saythh Kararmmin 13. maddesi baglaminda, “‘yeni kisitlama” teskil
etmektedir... Béyle bir kisitlama adil degildir.”

Biiyiik Daire’nin daha 6nceden verilmis “Demirkan” karari, 55. paragrafta
kisa, 6z ve genel bir ifade icermektedir (Case C-221/11):

“Sonug olarak, yerlesme serbestisi veya hizmet sunumu serbestisinin
ileri siiriiliip siiriilmedigine bakmaksizin, “standstill” klozu, yalnizca,
ihtilafli  bir ekonomik etkinligin yiiriitiilmesinin dogal sonucu
oldugunda Tiirk Vatandaslari’min bir iiye devlet iilkesine girigi ve
orada ikameti kosullari yoniinden alakali olabilir.”

SDUHFD CILT: 10, SAYI: 1, YIL: 2020
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27.

28.

Ayrica, Tirk is¢ilerine iligskin diger bir dava olan ve birlikte goriilen Abatay
ve Sahin (C - 317/01 ve C —369/01)davalarindaki Mahkeme’nin 81.
paragraftaki anlatimindan yardim almaktayim:

“...Hukuka uygun bir sekilde bir Uye Devlet'te istihdam edilen bir
Tiirk vatandasimin  bundan boyle istihdama erisim konusunda
“standstill” klozundan faydalanmasina ihtiyact yoktur. Ciinkii bu
erisime zaten izin verilmistir ve akabinde ilgili kigi kariyerinin geri
kalani icin bu kararin 6. maddesinde kendisine aciklanan haklardan ev
sahibi Uye Devlet’te faydalanmaktadir. Diger tarafian, istihdama
erisimin sartlart hususunda mevcut halin korunmasi ihtiyaci, ulusal
otoriteleri, baslangicta bu ozgiirliigiin asamali olarak yiiriirliige
girmesi amaciyla da olsa, istihdama erisim hususunda muhafaza
edilebilecek mevcut ulusal kisitlamalar: ve iscilerin serbest dolasimina
izin veren 1/80 sayiui Karar'in basarisim tehlikeye atacak tedbirleri
engellemeyi amaglamistir.”

Aile birlesimi sorunu, Dogan Davasi’nda (C — 138/13)Avrupa Birligi Adalet
Divam (Ikinci Daire) tarafindan 6zel olarak ele alinmasi gereken bir konu
olmustur. Mahkeme 34. paragrafta sunu ifade etmistir:

“Bu bakimdan, belirtilmelidir ki; Divana gore, aile birlesimi, Uye
Devletlerin is giiciine dahil bulunan Tiirk isgilerinin aile hayatim
miimkiin kilan asli yoldur ve Tiirk ig¢ilerinin hem kalislarinin kalitesini
arttirmaya hem de ilgili Uye Devletlerdeki entegrasyonlarina katk
vapar(Diilger Davasi, C-451/11, EU:C:2012:504, 42. Paragraf).’’

Karar 35. paragrafta devam etmektedir:

’Bir Tiirk vatandasinin bir iiye devlette istikrarli bir ekonomik etkinlik
yiiriitme —amaciyla  oraya yerlesme karar,, o Uye Devletin
diizenlemeleriyle aile birlegsimini zor veya imkdnsiz hdle getirmesi
durumunda, negatif bicimde etkilenebilir. Boyle bir durumda, soz
konusu Tiirk vatandagsi, duruma gore kendisini, ilgili iiye devletteki
faaliyeti ile Tiirkiye'deki aile hayati arasinda bir segcim yapmaya
zorlanmis bulabilir.”’

Son olarak, Temyiz Mahkemesi’nin ‘'R (Buer) v Icisleri Bakani’’ [2014]
kararina atif yapilmalidir. Bu dava, 1/80 sayili Kararin 13. maddesinin
kapsami ve yorumuyla ilgilidir. Dava konusu, istihdam edilmis bir Tiirk
iscisi olan Davacinin, daimi oturma izni hakkmi iddia etmesine karsilik
Icisleri Bakani’nin siirli oturma izni imtiyazi ydniindeki idari kararma
itirazdir. Richards LJ’nin asagidaki kararinda aktarilmis oldugu igin wsil
ekonomisi geregince Avrupa Birligi Adalet Divani’nin ilgili diger kararlarina
ayrintili  atiflar  yapmak gereksizdir. Sahin kararim g6z Oniinde
bulundurduktan sonra, Richards LJ 39. paragrafi devam etmektedir:

“Oturmadan agik¢a bahsetmemesine ragmen 13. maddenin oturma
bagvurusunda kullanilmasinin sebebi, oturumun, istihdamin dogal bir
sonucu olmasidir: bir oturma hakki olmadan istihdama etkili bir erisim
s0z konusu olamaz. Bu, oturma konusunda aymi sekilde sessiz olan ama
oturma hakkinin elde edilmesi igin diizenlenen 6. maddeyle agik¢a
ortaya konmugtur. ”’Kus v LandeshauptstadtWiesbaden (Dava C-
237/91), [1992] ; Sevince v Staatssecretaris Van Justitie (Dava C-
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192/89), [1990].Mahkeme bunu 29 ve 30. paragraflarda dile
getirmektedir.

“Bu yargilamada, 1/80sayili Kararin 6.maddesinin 1. fikrasinin
tigiincii bendi baglaminda bu hiikmiin, Tiirk iscisinin oturma
hakkini degil sadece istihdam hususunu yonettigine karar
verilmesine ragmen bir Tiirk iscisinin kisisel durumunun bu iki
yonii yakin bir sekilde iliskilendirilmistir. Uye Devlet 'te yasal
istihdamin belirli bir siire zarfindan sonra bu is¢iye diledigi
herhangi bir ticretli ise erisim hakkini tamimasinda séz konusu
hiikiim, zorunlu bir gsekilde ilgili kisinin oturma hakkinin
mevcudiyetini belirtir. Aksi halde Tiirk iscisine taninan hak
etkisiz kalacaktir.

1/80 sayili Kararin 6. maddesinin 1. fikrasimin birinci bendi
hasebiyle bir yillik yasal istihdamin ardindan Tiirk iscisine
taminan ayni igveren i¢in ¢alisma iznini yenileme hakki, bir
oturma hakki olmadan,ayni sekilde etkisiz kalwr.”

Karar 40. paragrafta devam eder:

“ Bu paragraftaki odak, bir yerlesim hakkindan veya daimi oturmadan ¢ok
farkli olan ise erisimi etkili hale getiren oturma hakkidir. Ayni muhakeme, 13.
maddeye de uygulanmalidir. Ayrica, 13. madde, yukarida tartisilan maddenin
sinirll kapsami ile vurgulanmistir. Eger madde, ev sahibi Uye Devlet’in is¢i
swmifina halihazirda entegre olmuslart koruma amagli degil de 6. madde
kapsamindaki haklara sahip olmayanlara uygulanmak amacindaysa, madde,
uzun siireli oturma veya yerlesim ile degil; 6. madde kapsaminda haklarin
elde edilecegi noktaya kadar oturma ile ilgili olmalidr.

41. Paragraf:

“Oturma ve istihdam arasindaki yakin iliski Bozkurt Davasi’'ndaki orneklerle
actklanmaktadir. Bu davadaki sorulardan biri, hak sahibi bagvuraninin,
kendisini is icin kalict olarak ¢alisamaz duruma getiren is kazasimin ardindan
ev sahibi Uye Devletin iilkesinde kalip kalmayacagina iliskindir. Mahkeme, bu
soruya olumsuz yonde cevap vermistir. Kararin 39 ve 40. paragraflarinda
belirtilenler sunlardir:

“1/80 sayili Kararin 6. Maddesi, ¢alistyor olan veya is i¢in gegici
olarak ¢alisamaz durumda olan Tiirk is¢ilerinin durumunu kapsadigini
gostermektedir. Diger yandan, Uye Devletin is giiciine mensup olmayi
kesin bir sekilde sonlandirani, ornegin, emeklilige erigsen yasindan
veya mevcut davadaki gibi tamamen ve kalici olarak ¢alisamaz duruma
geldiginden dolay: calisamayan bir Tiirk is¢isini, kapsamamaktadir.”

Bu muhakeme, Mahkemeyi karara baglamaya yonlendirmistir, 46. paragrafta:

“... bu 13. madde, ev sahibi Uye Devlette oturma ile ilgili degildir ve bu
cihetle, oturma hakkina yeni kisitlamalarin getirilmesini yasaklamamaktadir.”
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Yargilarim

29.

30.

31.

32.

33.

34.

Yukarida dikkate alinmig davalardan 6ziimsenecek birinci temel esas,1980
sonrasinda getirilen ve aile birlesimini etkileyen, aile hayatin1 zorlagtiran veya
imkansizlastiran herhangi bir AB Uye Devletinin tedbirinin, Tiirk vatandasinin
caligma veya hizmet sunma becerisi iizerinde veya ilgili Uye Devletteki
oturumuna yeni bir kisitlama olusturabilecegidir. Ikincisi, aile birlesiminin,bir
Tiirk vatandasinin Ankara Anlasmasi kapsaminda ev sahibi Uye Devlette
ekonomik olarak aktif olmasi veya aktif kalmaya devam etmesinin temel bir
unsuru olabilecegidir.Bu senaryolarin her ikisinde de “standstill” klozu ihlal
edilebilir.

Benim muhakememde belirlenecek ana soru asagidaki terimlerle aciklanabilir:
Ankara Anlasmasimna uygun olarak Birlesik Kralhk’a giris yapan ve is
kuran bir Tiirk vatandasinin bagimh aile iiyelerinin daimi oturma iznine
dair bir ret karann Tiirk vatandasinin isini yapmaya devam etmesini
engeller veya ortadan kaldirir mi?

Sorunun bu sekilde ifade edilmesi, teamiil hukuku yargisi i¢in genel ve soyut
bir cevabin miimkiin olmadigi sonucunu dogurabilir. Her davanin yogun bir
sekilde bu duruma duyarli olacag1 kaginilmaz gergekliktir. Dolayisiyla, bazi
davalardaki olaymn yapist bu soruya olumlu bir cevabin verilmesini
gerektirebilir. Aymi sekilde, diger bazi davalarda ise kendine 0zgii gercek
yapisi sebebiyle, olumsuz bir cevap belirtilebilir.

Ancak, bagstaki ihtiraz1 kayitla birlikte, verilen soruya somut ve net bir cevap
vermekte herhangi bir isteksizligi reddetmekteyim. Bunu, yukarida bahsi
gecen Ankara Anlasmasi’nin, ilgili protokoliiniin ve ictihatlarinin, Avrupa i¢
hukukunun hiikiim ve amaglarin1 temel almaktayim.

Birlesik Krallik yasalar1 kapsaminda daimi oturma izni, Birlesik Krallik
vatandas1 olmayanlar tarafindan kazanilabilecek en yiiksek statiidiir. Ingiliz
milletinin biitiin haklarini, avantajlarin1 ve yiikiimliiliiklerini beraberinde tasir.
Bu izin, 2007 Birlesik Krallik Sinirlar1 Yasasi sinir dis1 etme hiikiimlerinden
muafiyeti de igermektedir. En biiylik yaptirim ise vatandasliktan ¢ikarmaktir.
Yiiksek Mahkeme’nin Ahmed & Ors v SSHD °‘de verdigi karara bakiniz.
[2017] UKUT 118 (1AC) at [26] - [31].

Yukarida verilen soruya dogru cevap, benim agimdan, herhangi bir 6zel
karmagiklik gerektirmiyor. Bir Tiirk vatandasinin aile dyelerine, girmek ve
kalmak i¢in sinirli izin tahsisi, en istisnai durumda da olsa, etkin ¢calismay1 ve
ekonomik haklardan istifadeyi saglamak i¢in yeterli olacaktir. En yiiksek
oturma statiisli bu amag i¢in gerekli degildir. Hakim igtihadi dile bakildiginda,
daimi oturma statiisii verilmesi,temel haklarin kullanilmasi i¢in bir 6nkosul
veya netice degildir. S6z konusu haklarin etkili bir sekilde kullanilmasini
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saglamak icin sadece daimi oturmanin etkili olacagina dair bir kanit yoktur.
Ya da bu yasal bildirim iizerine miidafaa edilebilir herhangi bir temel yoktur.
Buna ek olarak, bagimsiz ¢alisan Tiirk miitesebbisiyleile (bagimli) Tiirk is¢isi
arasindaki farki acgik bir sekilde delillerle veya savlarla hakli ¢ikaracak higbir
sey tespit edilmemistir.

Boylelikle, Ankara Anlagmasi’nin 13. maddesi uyarinca is kurmanin kendine
0zgli durumu lizerine Sahin, Buer ve yukarida dikkate alinan diger davalardaki
prensipleri uygulamak gerekir. Bilhassa, Ankara tedbirlerinde, bazi Tirk
vatandasi miitesebbislerin basarabilecegi Avrupa Birligi Uye Devletlerinin
ekonomisine yapilan daha biiyiik yatirimin, bireysel davalarin igerigine bagh
olarak, Tiirk is¢ilerine taninan imtiyazli muameleyi hakli ¢ikaracagini gosteren
higbir sey yoktur. Bu arada, hizmetlerin saglanmasinin (14. madde)neden
farkli olarak ele alinmasi gerektiginin belirgin bir sebebi yoktur.

Gerektigi gibi benim temel sonucum, yukarida tekrarlanmis olan Ek
Protokol’iin 59. maddesiyle desteklenmistir. Tiirkiye, higbir zaman AB iiyesi
olmamis bir devlettir. Yakin tarihin igerigi dikkate alindiginda, Tiirkiye AB’ye
katilma oncesinde aday devlet statiisii bile kazanmamistir. Bu noktada, siyasi
ve ilgili gerceklikleri goz 6niinde bulundurduktan sonra, Ankara Anlagsmasiyla
desteklenen amaglarin her zamankinden daha uzak gibi goriinmesi, hukuki
cerceveyi degistirmez. Ozellikle, 1980°de ayrimcilik yapmama ilkesi sik1 bir
sekilde AB hukukuna dahil edilmistir. Ek Protokol’iin 59. maddesi bunu
yansitmaktadir. Yakin zamanda, 2004/38 sayili AB Yonetmeligi, (Vatandas
Yonetmeligi) AB vatandasi aile iiyeleri tarafindan elde edilebilir haklari
icermektedir. Ankara Anlasmasi1 ve onun Ek Protokol’ii, Tiirk vatandaslarina
ve onlarin aile iiyelerine, mevcut AB vatandaslarindan ve onlarin aile
tiyelerinden istiin haklar bahsetmis ise bunun haksiz olacagi kisa ve 6z bir
sekilde belirtilmistir. Hakkaniyet,59. maddede agik¢a detaylandirilmistir.
Benim muhakememde diger bir sonug ise, bir biitiin olarak dikkate alinan iki
ana Ankara belgesinin sartlar1 ve amagclariyla AB hukuku temel ilkeleri ve
yukarida dikkate alinan gecgerli AB hukuku ve i¢ hukuk hiikiimleri
karistirilmaktadir.

Bundan bagka tamamlayici bir soru bulunmaktadir: Ekonomik olarak etkin bir
Tiirk vatandas1 Birlesik Krallik’ta daimi oturma izni statiisii elde etmisse
yukarida formiile edilen ana sorunun cevabi farklilik gosterir mi? Fikrimce,
boyle bir durumda, ilgili kisinin ekonomik haklar1 Ankara Anlagsmasi’ndan
degil, oturum statiisiinden kaynaklanmaktadir. Tarihsel olarak, Ankara
Anlasmas1 kapsamindaki haklar1 Tiirk vatandasinin kullanmis olmas1 gercegi
bu ¢oziimlemeyi degistirmez. Ilgili Tiirk vatandasimin aile iiyeleri tarafindan
iddia edilen haklar —Bagvuru Sahibi gibi- konuyla iliskili Tirk vatandasinin
statlisiine bagldir. Bunlar muntazar haklardir. Buradan da anlasilacag: iizere,
benim muhakememde, Ankara Anlasmasi ve Ek Protokolii’niin bu sartlarda
mevcut sorun lizerinde uygulama alan1 yoktur. Boylece, bu gibi durumlarda
[30] ’da teskil etmis ana soru ortaya ¢ikmaz. Bayan Rhee’nin bu beyanina
katilmaktayim.
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38.  Ama benim yukaridaki esas hiikiimlerim i¢in ilave deliller, muhtemel tanik
ifadeleri ve diger materyaller, aile birlesimi ile ilgili olarak daha ileri bir
tartigmay1 icermesi halinde,Avrupa insan Haklar1 Sozlesmesi 8. maddesi bu
uyusmazligi ¢oziimlemek igin gerekli olurdu. Bununla beraber, esas
hiikiimlerim, bu durumu bosa ¢ikarmaistir.

Karar

39. Birincisi, I¢isleri Bakani tarafindan 23 Eyliil 2015 tarihli aleyhe verilmis karari
iptal eden bir karar veriyorum. Ikincisi, yukarida [34] ve [37] deki kararlarimi
yansitan asagidaki paragraflarla agiklamay1 uygun géormekteyim:

0] Yerlesme serbestisinden, Avrupa Toplulugu Isbirligi Anlasmasi’nin 13.
maddesi kapsaminda faydalanilmasi zaruri olmadigi gibi, Avrupa
Toplulugu isbirligi Antlasmas: kapsaminda Birlesik Krallik’ta oturma
hakkindan faydalanan gdgmen bir Tiirk vatandasinin ve aile iiyelerinin
oturumu, Avrupa Toplulugu Isbirligi Antlasmas1 Ek Protokolii’niin 41.
maddesinin 1.  Fikrasindaki  “standstill” klozu kapsamindan
dogmamaktadir;

(ii)  Avrupa Toplulugu Isbirligi Antlasmas1 kapsamindaki haklar1 kullanan
bir Tiirk vatandasi, Birlesik Krallik’ta oturma imtiyazi aldiginda bu
kisilerin veya aile iiyelerinin haklar1 Avrupa Toplulugu Isbirligi
Antlagmas1 veya onun Ek Protokolii’ne atfedilemez ya da Anlasma
veya Ek Protokol tarafindan saglanamaz.

Dava Masraflan

40. Her iki tarafinda bu meseledeki goriisleri dikkatle degerlendirilmistir. Takdir
yetkimin kullanilmasina bagli olarak, bu yargilamalarin nihai temel amaci,
tarihi ve gelisimiyle ilgili 6zel diislincelerim var. Benim kanaatime gore
dengelenecek iki ana husus vardir. Birincisi, idari karari iptal eden bir karar
verilmesi gerektigine dair ihtilaf olmadigi siirece,bu davanin baslatilmasi ve
adli takibatiyla birlikte, Bagvuru Sahibinin, I¢isleri Bakani’nin aleyhe verilmis
kararmin hukuka aykir1 oldugunu saptamasi ve ileri stirmesidir.

41.  Ikinci ana husus, gegerli olduguna karar verdigim beyanlar, Igisleri Bakani’nin
bu meseleye iliskin savlar1 oldugundan, en nihayetinde bu yargilama, agirlikli
olarak I¢isleri Bakan1 menfaatine bir istisari karar statiisii elde etmistir. Bu
yargilama, tahmin edildigi gibi, Go¢ Kurallar1 ve Igisleri Bakani’nin baglantili
politikalarinda  degisimi etkileyecektir. Devam eden kovusturmalarda
katildigim haller yukarida 12. ve 19. paragraflarda anlatilmistir. Igisleri
Bakani’nin aleyhe verilmis idari kararini iptal eden kararin elde edilmesinde
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Bagvuru Sahibi kazanan olarak kabul edilmelidir. Dava masraflar1 sz konusu
oldugunda, bu analizin, tartistlan ve belirlenen yasal ilkeler konusundaki
Igisleri Bakanmin beyanlarmi destekleyen idari karar ile yeterli diizeyde
dengelenmedigi sonucuna varmaktayim.

42.  Eger bu yargilamalarin tek sonucu verdigim tespit karar1 olsaydi, o zaman
taraflar arasindaki davanin masraflar ile ilgili karara gerek olmazdi. Her seyi
g6z Oniinde tutarak, Basvuru Sahibi lehine iptal edilen idari karar, mahkeme
masraflarinin belirleyici faktdrii olmaktadir. Dolayisiyla, Icisleri Bakani’nin
herhangi bir anlagmanin mevcut olmamasi durumunda, Basvuru Sahibi’nin
makul masraflarini 6demesine hiikkmediyorum.

Basvurma Hakki

43.  Bu olanagi dahil ediyorum.

Temyize Basvuru izni

Buna munferiden karara verilecektir.
Imza: - )
Sayin Hakim McCloskey

Tarih: 18 Subat 2017[kabul edildi]
8 Mart 2017[karara baglandi]
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R (on the application of Aydogdu) v Secretary of State for the Home Department
(Ankara Agreement — family members — settlement) [2017] UKUT 00167 (1AC)

Upper Tribunal
Immigration and Asylum Chamber

Judicial Review Decision Notice

The Queen on the application of Hacer Aydogdu
Applicant
Secretary of State for the Home Department

Respondent

Before The Honourable Mr Justice McCloskey, President

Having considered all documents lodged, together with the oral and written
submissions of the parties’ representatives, Ms Peterson, of counsel, instructed by
London Solicitors, on behalf of the Applicant and Ms Rhee QC, instructed by the
Government Legal Department, on behalf of the Respondent, at a hearing at Field
House, London on 17 November 2016 and 14 January 2017.

() The settlement of migrant Turkish nationals and their family members does not
fall within the scope of the “stand-still clause” in Article 41(1) of the Ankara
Agreement (ECAA) Additional Protocol as it is not necessary for the exercise of
freedom of establishment under Article 13. Thus the status of settlement in the
UK for such Turkish nationals and their family members cannot derive in any
way from the ECAA or its Additional Protocol;

(1)  Where a Turkish national who exercised rights under the ECAA has been
granted settlement in the UK the rights of such person and his family members
are not derived from the ECAA or its Additional Protocol.

McCLOSKEY J
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Introduction

1. By virtue of Council Regulation (EEC) 2760/72 (commonly known as the
“Ankara Agreement”) and its Protocol, there are special arrangements and
facilities for employed and self-employed Turkish nationals desirous of entering
the EU for the purpose of working. This judicial review challenge raises certain
questions relating to the construction and scope of this instrument, relating
particularly to the operation of the soi-disant “standstill clause” as regards
family members of self-employed Turkish nationals.

The Two Protagonists

2. The Applicant and her spouse are both Turkish nationals. The Applicant’s
spouse, now aged 33 years, taking advantage of the Ankara Agreement,
lawfully entered the United Kingdom pursuant to a grant of limited leave to
remain dated 08 April 2011. On 08 October 2012 he was granted further leave
to remain, extended to 08 April 2015. On 09 May 2013 the Applicant and her
husband married in Turkey. On 23 September 2013 the Applicant was granted
limited leave to enter the United Kingdom, in her capacity of spouse. On 04
February 2015 a son was born to the Applicant and her spouse in the United
Kingdom.

Chronology

3. Itis convenient to tabulate the most salient dates and events in the history:

(@ On 08 April 2011 the Applicant’s spouse was granted leave to remain in
the United Kingdom to establish himself in business under the Ankara
Agreement. Pursuant thereto, he established a self-employed landscaping
business.

(b) On 08 October 2012, the Applicant’s spouse was granted further leave to
remain as a Turkish business person, extending to 08 April 2015.

(c) On 09 May 2013, the Applicant and her spouse were married in Turkey.

(d) On 23 September 2013 the Applicant was granted leave to enter and
remain in the United Kingdom as the dependent family members of a
Turkish business person under the Ankara Agreement, until 08 April
2015.
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(e) On 08 November 2013, the Applicant entered the United Kingdom.
(f)  On 04 February 2015 a son was born to the Applicant and her spouse.

() On 18 August 2015 the Applicant’s spouse was granted indefinite leave to
remain in the United Kingdom.

(h) On 23 September 2015 the applications of the Applicant and her son for
indefinite leave to remain were refused.

The Ankara Agreement and the “Stand-still” Clause

4.  In 1963 the Member States of the European Economic Community and the
Republic of Turkey executed an agreement (the “Ankara Agreement”)
establishing an association between the EEC and Turkey. The principles on
which the Agreement is based are rehearsed in Title 1. Article 2(1) explains the
aim of the Agreement:

“The aim of this Agreement is to provide the continuous and balanced
strengthening of trade and economic relations between the Parties, while
taking full account of the need to ensure an accelerated development of
the Turkish economy and to improve the level of employment and the
living conditions of the Turkish people.”

The basic objectives of the Ankara Agreement (and it’s Protocol, (infra) were —
and remain — the progressive fortification of trade and economic relations
between Turkey and the EC, coupled with the establishment of a customs union
in three phases. In the event, the timetable was not met and the final phase of
the customs union was not achieved until 31 December 1995, via Decision
Number 1/95 of the Association Council. Turkey’s efforts to align its national
legislation with that of the EC particularly in the fields of customs, trade policy,
competition and the protection of intellectual, industrial and commercial
property were continuing. Notwithstanding the not insignificant constitutional
and legislative changes which have been adopted, the accession of Turkey to the
EC has not materialised within the timescale originally envisaged or at all.
There are substantial enduring concerns relating to state torture, freedom of
expression, religious freedom and the rights of women and minorities. These are
documented in official EU publications.

5. Chapters 1 and 2 of the Ankara Agreement contain provisions relating to the
development of a customs union and trade in agricultural products. The
provisions of the Agreement of most importance in the present context are
arranged in Chapter 3 under the rubric of “Other Economic Provisions”.
Articles 12 - 14 regulate, respectively, freedom of movement of workers,
freedom of establishment and the right to provide services. Subject to certain
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unavoidable textual differences these provisions adopt the same language.
Given the context of these proceedings, it suffices to reproduce Article 13:

“The contracting parties agree to be guided by Articles 52 to 56 and
Article 58 of the Treaty establishing the Community for the purpose of
abolishing restrictions on freedom of establishment between them. «

(Articles [59] — [63] and [65] — [81] are the updated TFEU provisions).

6.  Thus the abolition of restrictions on the three aforementioned core freedoms
was identified as one of the principal mechanisms designed to facilitate the
promotion and development of trade and economic relations between the EEC
and Turkey. The terminology “guided by” is striking. The Agreement did not
purport to extend any of the three core Treaty freedoms to the Turkish
population.  Rather, the Treaty provisions in question were to act as
touchstones, points of reference, in the operation of the Agreement. Their
function was to steer, rather than mandate.

7. The so-called “stand-still clause” did not form part of the original Ankara
Agreement. Rather, it was introduced via the Additional Protocol which was
signed on 23 November 1970. The Protocol was based on the recognition that
during the previous seven years Turkey had done enough to warrant progressing
from the “preparatory” stage to the “transitional” (second) stage. It contains
detailed chapters relating to free movement of goods, the elimination of
quantitative restrictions and the Community’s Common Agricultural Policy.
These assorted chapters are followed by Title II which is entitled “Movement of
Persons and Services”.

8.  The first provision of Chapter II, entitled “Right of Establishment, Services and
Transport” is Article 41(1), which provides:

“The Contracting Parties shall refrain from introducing between
themselves any new restrictions on the freedom of establishment and the
freedom to provide services.”

Article 41 (2) notably, in making reference to Articles 13 and 14 of the Ankara
Agreement employs the language of “principles”. In doing so, it reiterates the
objective of —

6«

. The progressive abolition by the Contracting Parties, between
themselves, are restrictions on freedom of establishment and on freedom
to provide services. The Council of Association shall, when determining
such timetable and rules for the various classes of activity, take into
account corresponding measures already adopted by the Community in
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10.

this field and also the special economic and social circumstances of
Turkey”.

Among the “General and Final Provisions” assembled in Title IV, Article 59 is
deserving of attention:

“In the fields covered by this Protocol Turkey shall not receive more
favourable treatment than that which Member States grant to one another
pursuant to the Treaty establishing the Community.”

I shall make reference infra to Decision 1/80 of the Association Council, in
particular Article 13 which is the “stand-still clause” relating to the discrete
cohort of Turkish workers.

The United Kingdom’s Immigration Rules

The United Kingdom, as noted in [1] above, became bound by the Ankara
Agreement and Protocol pursuant to Council Regulation (EEC) 2760/72, which
came into operation on 1 January 1973. This was one of the series of measures
associated with the accession of the United Kingdom to the EU.

The exercise of gauging whether any “new” restrictions bearing on the specified
“freedoms” have been introduced by the United Kingdom requires identification
of the relevant restrictions in force at the material time viz 1973. These
restrictions are contained in HC 509 and HC 510 of the Immigration Rules.
Paragraph 35 of HC 509, which concerns “on entry” requirements, states with
reference to “dependents” (as defined):

“The wife and children under 18 .... of a person admitted to the United
Kingdom to take or seek employment, or as a business man, a person of
independent means or a self-employed person, should be given leave to
enter for the period of his authorised stay ....”

HC 510 regulates “after entry” requirements. Within this instrument the topic
of “settlement” is addressed at paragraph 28:

“A person who is admitted in the first instance for a limited period and
who has remained here for four years in approved employment or as a
businessman or a self-employed person or a person of independent means,
may have the time limit on his stay removed unless there are grounds for
maintaining it. Applications for removal of the time limit are to be
considered in the light of all the relevant circumstances, including those
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set out in paragraph 4. Once the time limit is removed no further
permission from the Home Office or the Department of Employment is
needed to engage in any kind of business or employment. Applications for
variation of leave to enter with a view to settlement may also be received
from people originally admitted as, for example, visitors; but permission
has to be limited to close relatives of people already accepted for
settlement. Particulars are set out in paragraphs 37-44 of the Rules for
Control on Entry dated October 1972 (HC 509).”

Thus, for Turkish business persons and the self-employed, four years’ economic
activity in the United Kingdom is the gateway to securing the status of
settlement. This is the status which the Applicant’s husband has obtained.

11. The requirements for indefinite leave to remain, or settlement, have evolved
substantially since 1973. They have become increasingly strict and exacting.
They are now enshrined in Section E-ILRP of Appendix FM (HC 395). There
is an assortment of residence, language and financial stipulations. Stated
succinctly, the enlightenment which the Secretary of State seeks from the
judgement of this Tribunal is whether the relevant current provisions of the
Immigration Rules and associated policy relating to settlement apply to the
dependants of Turkish business persons and self-employed persons (as well as
to Turkish business persons and self-employed persons) present and settled in
the United Kingdom in accordance with the Ankara Agreement.

The Impugned Decision

12.  As noted above, a decision was made on behalf of the Respondent, the
Secretary of State for the Home Department (the “Secretary of State”), dated
23 September 2015, refusing the leave to remain applications of the Applicant
and her son. Following an unsuccessful administrative review process, these
decisions were challenged by the initiation of these proceedings on 22
December 2015. The substance and grounds of this decision are discernible
from the following passages:

“DECISION _SUMMARY_— Your application is refused under
paragraph 41 of HC 510 which outlines the business requirements
under the Immigration Rules in force in 1973 ....

The Secretary of State is not satisfied that you have been living in the
United Kingdom with your sponsor for a period of at least two years ....

SDUHFD CILT: 10, SAYI: 1, YIL: 2020



295 | Emrullah Taha PALANCI

Paragraph 72 of the “Business Applications under the Turkish EC
Association Agreement” guidance states:

‘The Applicant and the Turkish ECAA business person have been
living in the UK in a relationship similar to marriage or civil
partnership for a period of at least two years.”

The decision maker reasoned that, on the evidence, the Applicant had been
living together with her spouse in the United Kingdom for a period of just under
19 months when the application was made. This is undisputed.

The Hearing: First Phase

13. To summarise, the impugned decision states unequivocally that the Applicant’s
quest for indefinite leave to remain was refused under a combination of
paragraph 41 of HC 510 and page 72 of the Secretary of State’s guidance. The
first incongruity which emerged during the initial, uncompleted hearing was
that this guidance did not form part of the (bulky) documentary evidence
assembled and did not feature in either party’s detailed written submissions.
The second, related incongruity is that the aforementioned submissions focus
upon new Home Office guidance published on 15 October 2015 which (self-
evidently) postdates the impugned decision and played no role therein.

14.  As the hearing progressed a further anomaly emerged. The skeleton argument
of Ms Rhee QC, representing the Secretary of State, contains the following
passage:

“As the Secretary of State has explained and acknowledged in her
Detailed Grounds of Defence, her position ... is contradicted by the
position set out in the ECAA Guidance which seeks to treat applications
for ILR from Turkish business persons on the basis of HC 510 .... and by
the fact that the Applicant’s husband’s application for ILR was in fact
considered (and granted) under paragraph 28 thereof ....

Further, the Applicant’s own application for ILR was considered under
HC 510 — albeit in conjunction with the provisions of the ECAA Guidance

The Applicant did not satisfy [the] requirement [of two years’ cohabitation
in the United Kingdom] ....
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However, having considered the position with some care, the Secretary of
State’s position is that settlement is not caught by the stand-still provision
[in the Ankara Agreement] .

Accordingly, both the Applicant’s husband’s and her own application for
ILR should — on this basis — have been considered under the Immigration
Rules. Under the relevant Rules, the qualifying period for the grant of
ILR is five years’ residence. The Applicant does not satisfy this
requirement ....

It is in the interests of certainty and clarity that the Secretary of State
seeks a definitive ruling from the Court on this question of principle
before seeking to recast her guidance and position to reflect the correct
legal position (as confirmed by the Court).”

In short, it was unambiguously acknowledged on behalf of the Secretary of
State that the grounds rehearsed in the impugned decision for refusing the
Applicant’s application are incorrect and unsustainable. Ms Rhee
acknowledged that the expressed refusal of the application under paragraph 41
of HC 510 is fundamentally in error. The application should, rather, have been
considered under Section E-ILRP of Appendix FM (HC 395) of the
Immigration Rules and, specifically, paragraphs 1.1 — 1.5 thereof. Paragraph
1.3 is the key provision.

Adjourning the hearing | made the following directions:

(@) The “missing” earlier guidance must be provided;

(b) The Secretary of State must, via a formal letter written by her legal
representative, indicate unequivocally the exact provision within Section
E-ILRP of Appendix FM which is said to have governed the Applicant’s
application for indefinite leave to remain at the time when it was made viz
07 April 2015 and decided viz 23 September 2015.

As emphasised in my ex tempore ruling, the Tribunal was not purporting to
require the Secretary of State to make a fresh or ancillary decision. Rather,
taking into account the incongruities and hypothesis exposed at the hearing, the
Tribunal required absolute clarity before proceeding further. Moreover, given
the nature of the issue exposed, this was a matter which requires the solemnity
and formality of a letter to the Applicant’s solicitors, to be contrasted with
written/oral submissions of counsel based on instructions.
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The Hearing: Second Phase

16.

17.

18.

During the interlude occasioned by the aforementioned adjournment, the Home
Office wrote to the Applicant, by letter dated 02 December 2016. The purpose
of this letter was to set out “... how your application for settlement would have
been treated had it been made under the current and relevant Family Rules. In
order to grasp both the content of this letter and the issues in these proceedings,
it is necessary to appreciate that HC 509 and HC 510 were, for present
purposes, the relevant provisions of the Immigration Rules in force in 1973 viz
at the time when the Ankara Agreement was concluded.

The letter further explains:

“While the Home Office position is that settlement for Turkish business
persons and their dependents does not fall to be considered under HC
510, it has previously allowed indefinite leave to remain (‘ILR’) to be
obtained under the 1973 Rules.”

Continuing, the letter explains that, in addition to the Rules, there is an
instrument of Home Office guidance to be applied. The operative guidance
bears the title “Business Applications under the Turkish EC Association
Agreement” and was published on 22 April 2015. This made provision, at
pages 65 — 67, for the dependent partners of Turkish nationals admitted to the
United Kingdom under the Ankara Agreement. En Passant, the enquiry
directed by the Tribunal at [15](a) above established that pages 65 — 67 of the
April 2015 guidance do not differ from their successor (the October 2015
guidance, pages 60 — 62).

Having acknowledged the previous Home Office practice whereby settlement
for Turkish business persons and their dependants was considered and
determined under HC 510, the letter, continuing, indicates the revised approach
of the Home Office - namely that settlement for members of this cohort is
governed by “the current Immigration Rules as from time to time revised”. The
effect of this is explained in the following terms:

(13

. The relevant applicable rules pertaining at present would mean that
Turkish nationals seeking settlement should apply to switch into one of the
settlement routes such as the Family Rules within the current Immigration
Rules. The Family Rules route would only lead to ILR after completion of
five years with the applicant needing to meet all the relevant criteria for
leave throughout the qualifying period.”

The letter further informs the Applicant:
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“In summary, an application for ILR made under the current Family
Rules would have been refused under paragraphs EJILRP. 1.2 ... 1.3 ....
14 .. 15and ... 1.6.”

| interpose that the Applicant would not have been able to demonstrate five
years’ continuous residence with her husband in the United Kingdom. The
letter states, finally:

“Should the Home Office position on the limitations of the stand still
clause be upheld, we may consider creating a new route enable
dependents of those ECAA business persons with ILR to secure further
ECAA leave to remain.”

Having considered all of the above, I am satisfied that notwithstanding the
admitted error in the impugned decision of the Secretary of State which would,
in the ordinary course of events, stimulate a public law obligation to make a
fresh decision, thereby rendering any judicial review challenge moot, a useful
purpose will be served by permitting these proceedings to reach completion. In
particular, the judgment of this Tribunal will provide important guidance to the
Secretary of State and others in circumstances where the illumination of the
relevant legal rules will affect other cases and will also have an impact on the
Secretary of State’s future rule making: see R v Secretary of State for the Home
Department, ex parte Salem [1999] 1 AC 450. Furthermore, a lawful decision
remains to be made and this judgment will contribute to that exercise.

The Competing Arguments

20.

21.

22.

| acknowledge the industry and care which both counsel invested in the
formulation of their written and oral arguments. It is unnecessary to reproduce
these in extenso since they resolved to certain core contentions.

On behalf of the Applicant, the centrepiece of the argument developed by Ms
Peterson was that the imposition of the Secretary of State is in contravention of
the stand-still clause. Ms Peterson argued that the settlement application of the
Applicant must be determined by reference to the 1973 Immigration Rules,
rather than the current Rules and the guidance of the Secretary of State noted in
[paragraph 12] above. The decided cases upon which Ms Peterson relied
included in particular (and not exhaustively) C-37/98 Savas [2000] ECR 1 —
2927 at [46], [54] and [69] especially and Case C-256/11, Dereci and Others.

The second main component of the Applicant’s challenge is an asserted breach
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23.

of the right to respect for family life enjoyed by the three family members
concerned under Article 8 ECHR, considered in conjunction with section 55 of
the Borders, Citizenship and Immigration Act 2009. In her skeleton argument
Ms Petersen formulated this discrete challenge in the following terms:

“The sponsor has established a successful business ... in the United
Kingdom and cannot leave his business without detriment to the business
and provisions for the Claimant. It is submitted that this is a further
prohibited frustration of the objects of the [Ankara Agreement] .... and
seeks to deprive the second Claimant [sic], who is less than a year old, of
either his father’s care or the cessation of the family’s income which
provides for his care.”

While the description of the child of the family as “second Claimant” is
inaccurate this error is of no moment; after the application was lodged the child
of the marriage, the “second Claimant’, was granted British Citizenship.

The core submission of Ms Rhee QC on behalf of the Secretary of State is that
indefinite leave to remain (settlement) does not fall within the scope of the stand
still clause as it is neither necessary for, nor a corollary of, the exercise of the
right in play, namely freedom of establishment on the part of the Turkish
business person or self-employed person concerned. Rather, the grant of (mere)
limited leave to remain to both the migrant and any of their dependants suffices
to give effect to, and further the aims of, the Ankara Agreement. Ms Rhee’s
second main submission is that the Applicant’s husband, having been granted
settlement, is no longer exercising his rights under the Agreement. Her
argument also invoked Article 59 of the Ankara Agreement (supra).

The Decided Cases

24,

Both the CJEU and its predecessor (the ECJ) have given consideration to the
Ankara Agreement and, specifically, the stand still clause from time to time. In
the particular context of freedom of movement of workers (not this case) the
applicable clause is contained in Article 13 of Decision Number 1/80 of the
Association Council. The rationale and effect of this clause were considered in
the case of Sahin [Case C-242/06]. Mr Sahin, a Turkish national, challenged the
introduction of a new financial levy to be paid upon making a residence permit
application. The Court stated, at [63]:

“It is also settled case law that the stand-still clause enacted in Article 13
prohibits generally the introduction of any new measure having the object
or effect of making the exercise by a Turkish national in its territory of
the freedom of movement for workers subject to more restrictive
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conditions than those which applied ...”

In its decision the Court also drew on Article 59 of the Additional Protocol
holding that, within the compass of the Ankara Agreement, Member States may
introduce new restrictions on Turkish nationals provided that the same
restrictions apply also to Community nationals. The Court added the rider that
in such cases any new restrictions introduced must not have a disproportionate
impact on Turkish nationals when compared with the impact on Community
nationals.  Ultimately, disproportionality was the rationale of the Court’s
decision, based on the charge of €169 to which Turkish nationals were
subjected, compared with the substantially lesser charge of €30 for Community
nationals who also received residence permits of longer temporal validity.

The stand-still clause pertaining to Turkish workers viz Article 13 of Decision
Number 1/80, (supra) featured also in Case C — 561/14, (Genc). There the
question posed by the CJEU, at [37], was whether the impugned measure
adopted by the Member State concerned would, with reference to the Article 13
standstill clause, be “... [ikely to affect [the Turkish workers] freedom to carry
out paid employment in that Member State”.

At [39], the Court recalled:

“In that regard, it is necessary to bear in mind that the Court has
previously held that legislation which makes family reunification more
difficult, by tightening the conditions of first admission to the territory of
the Member State concerned by spouses of Turkish nationals in relation to
those conditions applicable when the Additional Protocol entered into
force, constitutes a ‘new restriction’, within the meaning of Article 41(1)
of the Additional Protocol, on the exercise of the freedom of establishment
by those Turkish nationals (judgment in Dogan, C-138/13,
EU:C:2014:2066, paragraph 36).”

The next ensuing passage, at [40], must also be considered:

“That is the case since the decision of a Turkish national to establish
himself in a Member State in order there to exercise a stable economic
activity could be negatively affected where the legislation of that Member
State makes family reunification difficult or impossible, so that that
national could, as the case may be, find himself obliged to choose between
his activity in the Member State concerned and his family life in Turkey
(see, to that effect, judgment in Dogan, C-138/13, EU:C:2014:2066,
paragraph 35).”
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The reasoned basis of the Grand Chamber’s ruling under Article 267 TFEU is
found in the final paragraph of its judgment:

“A national measure such as that at issue in the main proceedings,
making family reunification between a Turkish worker residing lawfully in
the Member State concerned and his minor child subject to the condition
that the latter have, or have the possibility of establishing, sufficient ties
with Denmark to enable him successfully to integrate, when the child
concerned and his other parent reside in the State of origin or in another
State, and the application for family reunification is made more than two
years from the date on which the parent residing in the Member State
concerned obtained a permanent residence permit or a residence permit
with a possibility of permanent residence constitutes a ‘new restriction’,
within the meaning of Article 13 of Decision 1/80 of the Association
Council ............. Such a restriction is not justified.”

26. The earlier decision of the Grand Chamber in Case C — 221/11, (Demirkan)
contains an admirably succinct formulation of the overarching test at [55]:

“Consequently, irrespective of whether freedom of establishment or
freedom to provide services is invoked, it is only where the activity in
question is the corollary of the exercise of an economic activity that the
‘stand still’ clause may relate to the conditions of entry and residence of
Turkish nationals within the territory of the Member States.”

| derive assistance also from the formulation of the Court in Joined Cases C —
317/01 and C — 369/01, (Abatay and Sahin), another case concerning the
discrete cohort of Turkish workers, at [81]:

6«

... a Turkish national who is already lawfully employed in a Member
State no longer needs the protection of a stand-still clause as regards
access to employment, as such access has already been allowed and the
person concerned subsequently enjoys, for the rest of his career in the
host Member State, the rights which Article 6 of that decision expressly
confers on him. On the other hand, the stand-still requirement as regards
conditions of access to employment is intended to ensure that the national
authorities refrain from taking measures likely to compromise the
achievement of the objective of Decision No 1/80, which is to allow
freedom of movement for workers, even if, initially, with a view to the
gradual introduction of that freedom, existing national restrictions as
regards access to employment may be retained ... "
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The issue of family reunification was the subject of specific consideration by
the CJEU (Second Chamber) in Case C — 138/13, (Dogan), where the Court
stated, at [34]:

“In that regard, it must be noted that the Court has held that family
reunification constitutes an essential way of making possible the family
life of Turkish workers who belong to the labour force of the Member
States, and contributes both to improving the quality of their stay and to
their integration in those Member States (see judgment in Diilger,
C-451/11, EU:C:2012:504, paragraph 42).”

The judgment continues, at [35]:

“The decision of a Turkish national to establish himself in a Member
State in order to exercise there a stable economic activity could be
negatively affected where the legislation of that Member State makes
family reunification difficult or impossible, so that that national could, as
the case may be, find himself obliged to choose between his activity in the
Member State concerned and his family life in Turkey. ”

Finally, reference must be made to the decision of the Court of Appeal in R
(Buer) v Secretary of State for the Home Department [2014] EWCA Civ 1109.

This case concerned the scope and interpretation of Article 13 of Decision
Number 1/80. The context was a challenge to the Secretary of State‘s decision
to grant further limited leave to remain in circumstances where the Claimant, a
Turkish employed worker, asserted a right to indefinite leave to remain
(settlement). In the interests of economy it is unnecessary make detailed
references to certain other pertinent decisions of the CJEU as these are quoted
in the following passage in the judgment of Richards LJ. Having considered,
inter alia, the decision in Sahin, Richards LJ continued, at [39]:

“The reason why Article 13 has been held to apply to residence even
though it does not contain any express mention of residence is that
residence is a corollary of employment: without a right of residence there
can be no effective access to employment. This has been brought out
clearly in relation to Article 6(1), which is likewise silent as to residence
but has been held to imply a right of residence. Thus in Case C-237/91,
Kus v Landeshauptstadt Wiesbaden [1992] 1-6807, referring back to Case
C-192/89, Sevince v Staatssecretaris Van Justitie [1990] ECR 1-3461 , the
Court said this at paragraphs 29-30:

“It also held, in that judgment, in the context of the third indent of
Article 6(1) of Decision No 1/80 that even though that provision
governs the situation of the Turkish worker only with respect to
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employment and not to the right of residence, those two aspects of
the personal situation of a Turkish worker are closely linked and
that, by granting to such a worker, after a specified period of legal
employment in the Member State, access to any paid employment of
his choice, the provision in question necessarily implies — since
otherwise the right granted by it to the Turkish worker would be
deprived of any effect — the existence, at least at that time, of a right
of residence for the person concerned ....

The same is also true as regards the first indent of Article 6(1) of
Decision No 1/80, since without a right of residence the grant to the
Turkish worker, after one year's legal employment, of the right to
renewal of his permit to work for the same employer would likewise
be deprived of effect.”

The judgment continues, at [40]:

“The focus in that passage is on a right of residence in order to render
effective the right of access to work, which is very different from a right to
settlement or permanent residence. The same reasoning ought to apply to
Article 13. In the case of Article 13, moreover, the point is underlined by
the limited scope of the article, discussed above. If the article is not
intended to protect those who are already integrated into the labour force
of the host Member State but is intended to apply only to those who do not
yet qualify for rights under Article 6(1), its concern must be with
residence up to the point where rights are acquired under Article 6(1) ,
not with longer-term residence or settlement.”

And at [41]:

“The close relationship between residence and employment is further
illustrated by Bozkurt (see paragraph 33 above). One of the questions in
that case was whether Article 6(1) entitled the applicant to remain in the
territory of the host Member State following an accident at work which
rendered him permanently incapacitated for work. The Court of Justice
answered that question in the negative, stating at paragraphs 39-40 of the
judgment:

“It follows that Article 6 of Decision No 1/80 covers the situation of
Turkish workers who are working or are temporarily incapacitated
for work. It does not, on the other hand, cover the situation of a
Turkish worker who has definitively ceased to belong to the labour
force of a Member State because he has, for example, reached
retirement age or, as in the present case, become totally and
permanently incapacitated for work.”

This reasoning impelled the Court to conclude, at [46] that Article 13 —
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“... does not relate to settlement in the host Member State and does not
therefore prohibit the introduction of new restrictions on the right of
settlement.”

My Conclusions

29.

30.

31.

32.

33.

I consider that the first main principle to be distilled from the cases considered
above is that any EU Member State measure introduced post-1980 which has
the effect of rendering family reunification or the enjoyment of family life
difficult or impossible may constitute a “new restriction” on the ability of a
Turkish national to work or to provide services or to become established in the
Member State concerned. The second, related principle is that family
reunification may be an essential element of a Turkish national’s ability to
become, or remain, economically active in the host Member State under the
Ankara Agreement. In both of these scenarios the applicable stand-still clause
may be contravened.

In my judgement, the main question to be determined is to be formulated in the
following terms: could a refusal to grant indefinite leave to remain (i.e.
settlement) to the dependants of a Turkish national who has entered the
United Kingdom and established a business therein in accordance with the
Ankara Agreement frustrate, or extinguish, the ability of the Turkish
national to continue to do so?

To the common law judge, the formulation of the question in this way might
tend to invite the conclusion that a general, abstract response is not possible.
This follows from the unavoidable reality that every case will be intensively fact
sensitive. Thus, in some cases, the factual matrix may be such that an
affirmative answer to the question is appropriate. Equally, in other cases with
their distinctive factual framework, a negative answer may be indicated.

However, having registered this initial reservation, I disclaim any reluctance to
provide a concrete, concluded answer to the question posed. | do so on the
basis that a confident answer lies in the terms and aims of the Ankara
Agreement, its Protocol and the jurisprudence, European and domestic,
considered above.

Under United Kingdom law settlement is the optimum status achievable by
those who are not British nationals. It carries with it all of the rights,
advantages and obligations of British nationality. This includes exemption from
the deportation provisions of statutes such as the UK Borders Act 2007. The
ultimate sanction is deprivation of nationality. See generally the recent decision
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34.

35.

36.

37.

of the Upper Tribunal in Ahmed & Ors v SSHD [2017] UKUT 118 (IAC) at
[26] - [31].

The correct answer to the question posed above does not, in my view, require
any particular sophistication. The grant of limited leave to enter and remain to
the family members of a Turkish national exercising rights will, in all cases bar
the most exceptional, suffice to ensure the efficacious exercise and enjoyment
of the economic right in play. The higher, optimum status of settlement is not
necessary for this purpose. In the language of the governing jurisprudence, the
grant of settlement status is neither a prerequisite to nor a corollary of the
exercise of the primary rights engaged. There is no evidence warranting the
assessment that only settlement will suffice to ensure that the rights in question
can be efficaciously exercised. Nor is there any basis upon which judicial
notice of this detriment is justifiable. Furthermore, nothing has been identified
in evidence or argument to warrant any distinction between Turkish self —
employed entrepreneurs and Turkish workers.

Thus I apply the principles in Sahin, Buer and the other cases noted above to the
discrete context of establishment under Article 13 of the Ankara Agreement. In
particular, there is nothing in the Ankara measures to suggest that the heavier
investment in the economy of EU Member States which some Turkish national
entrepreneurs might achieve, depending on the fact sensitive context of
individual cases, justifies treatment preferential to that accorded to Turkish
workers. In passing (obiter) there is no apparent reason why the provision of
services (Article 14) should be treated any differently.

Insofar as necessary, my primary conclusion, rehearsed above, is buttressed by
Article 59 of the Additional Protocol. Turkey has at all material times been a
non-EU Member State. Taking into account the context of recent history it has
not even achieved the status of a pre-accession state. While at this remove the
noble aspirations which underpinned the 1963 accord may seem more distant
than ever, having regard to political and related realities, this does not alter the
juridical framework. In particular, by 1980 the principle of non-discrimination
had become firmly embedded in EU Law. Article 59 of the Additional Protocol
reflects this. More recently, Directive 2004/38 (the “Citizens Directive”)
contains the outworkings of the rights attainable by the family members of EU
nationals. Stated succinctly, it would be incongruous if the Ankara Agreement
and its Additional Protocol were to confer on Turkish nationals and their family
members rights superior to those available to EU nationals and their family
members. _Parity is the most which, in this Article 59, clearly contemplates.
Any other conclusion is, in my judgement, confounded by the terms and aims of
the two main Ankara instruments considered as a whole, basic principles of EU
law and the applicable EU and domestic jurisprudence considered above.

There is a further, subsidiary question: does the answer to the main question
formulated above differ if the economically active Turkish national has acquired
the status of indefinite leave to remain (i.e. settlement) in the United Kingdom?
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In my view, where this is the case the economic rights of the person concerned
derive from the status of settlement and not the Ankara Agreement. The fact
that, historically, the Turkish national was exercising rights under the Ankara
Agreement does not in my estimation alter this analysis. The rights asserted by
family members of the Turkish national concerned — such as this Applicant —
depend upon the status of the relevant Turkish national. They are contingent
rights. It follows, in my judgement, that the Ankara Agreement and its
Additional Protocol have no application to the matrix of the present challenge.
Thus in such cases the main question posed in [30] does not arise. | agree with
Ms Rhee’s submission to this effect.

But for my main conclusions above further evidence, likely to include witness
statements and other materials together with further argument relating to the
family reunification, Article 8 ECHR and section 55 issues would have been
necessary in order to determine this challenge. However, this is rendered otiose
by my main conclusions.

Order

39.

First, I make an order quashing the impugned decision of the Secretary of State
dated 23 September 2015. Second, | consider a declaratory order reflecting my
conclusions in [34] — [37] above appropriate, in the following terms:

(i)  The settlement in the UK of a migrant Turkish national who has exercised
the right of establishment under the ECAA and their family members does
not fall within the scope of the “stand-still clause” in Article 41(1) of the
ECAA Additional Protocol as it is not necessary for the exercise of
freedom of establishment under Article 13 of the ECAA,

(i)  Where a Turkish national who exercised rights under the ECAA has been
granted settlement in the UK the rights of such persons and his family
members are not referable to or conferred by the ECAA or its Additional
Protocol.

Costs

40.

| have considered the submissions of both parties on this issue. In exercising my
discretion | have had particular regard to the history, evolution and ultimate
main purpose of these proceedings. There are in my estimation two main
considerations to be balanced. The first is that by the initiation and prosecution
of this challenge the Applicant has exposed and established that the Secretary of
State’s impugned decision is unlawful, to the extent that there is no dispute that
an order quashing the decision should be made.
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The second principal consideration is that while the Secretary of State’s
arguments on the issue bearing on the declaratory order which | have decided to
make have prevailed, this judgment has, ultimately, acquired the status of an
advisory opinion predominantly for the benefit of the Secretary of State. This
judgment will, predictably, influence changes in the Immigration Rules and the
Secretary of State’s associated policies. The circumstances in which 1 was
agreeable to the proceedings continuing are rehearsed in [12] — [19] above. In
securing an order quashing the impugned decision of the Secretary of State the
Applicant must be considered the winner in substance. In the matter of costs, |
conclude that this analysis is not offset sufficiently by the declaratory order
favouring the Secretary of State’s arguments on the broader issue of legal
principle debated and determined.

| add that if the only outcome of these proceedings had been the declaratory
order | would have made no order as to costs inter-partes. | conclude, on
balance, that the quashing order in favour of the Applicant is the decisive factor
in the costs debate. Accordingly, | order that the Secretary of State pay the
Applicant’s reasonable costs, to be assessed in default of agreement.

Liberty to apply

43.

I include this facility.

Permission to appeal

This will be decided separately.

én—--.--d Mcad-.n-',.'

Signed:
The President, The Honourable Mr Justice McCloskey
Dated: 18 February 2017 [initially]

08 March 2017 [finally]
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