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REVIEW OF JURISDICTION IN THE RECOGNITION
AND ENFORCEMENT QF JUDGMENTS
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OZET

Mahkeme kararlariun tannmast veya tenftunde karart veren mahkememn yetkisimn
fanuna veya tenfiz talebinde bulunuian mahkeme targfindan gozden gegirthp gecirtlemeyecef
konusu onem tagimakiadir Bu konuda Avrupa Birligs uikelert arasmda yururlukte bulunan

Bruksel Sozlegmes: ile global mitelikie olma amacindaly halen tasars halmdeky Lahey Sozlegmes:
hukumlerimn kargdagnrilmase yararh olabdecektir

Bruksel Sozlegmesi gerpevesinde kural, karary veren mahkememn yetkisiun gozden
gegirilmemesiyken, Sozlesme kapsaminda bu kurahn baz wsusnalart yeralmakiadir, Difer
tarafian, Lahey Tasar Sozlegmes: ¢ergevesinde —aks: yonde- duzenlemeler dikkan cekmekee ve
Tasart Soziegmede karart veren mahkementn yetkisitun gozden gecirilmesi gereklihigne thgkin bir
hukwn bulunmakiadir Ayrica Tasart Sozlegmenn byrcok maddesinde de karari veren mahkeme
yetkisintn gozden gecrihnesine ihgkin cesuly duzenlemeler yeralmaktadir

Bu kapsamda durum kiyaslandifinda, farkliltklarin ozetlikle tkx sozlesmemn ozde farkit
niteliklermden kaynaklandrg’x du;unuiebehr Kayrar:i veren mahkeme yetk;s;n:n gozden
gegwrilmesine tighmn olarak her ki sozlegme rcin de bu baglamda bagt onerilerde bulunulabilty

L. Introduction:

The question of the limits of jurisdiction review of the court of origin by
the court addressed in the recognition or enforcement of judgments is an
important matter to be analysed. When the court addressed is allowed to review
the jurisdiction of the court of origin in every case, it might lead to unnecessary
delays whereas there might be conflicts concerning the competency of a foreign
court in reviewing jurisdiction of the courts of “another state” as well. On the
other hand, prohibition of jurisdiction review of the court of origin could lead to
ignoring false determinations concerning jurisdiction of the court of origin in
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some cases. So, determination of the competency of the court addressed in
reviewing the jurisdiction of the court of origin should be considered carefully.

Both in the Brussels Convention' and in the Draft Hague Convention,’
there are provisions for the review of jurisdiction of the court of origin in the
court addressed when recognition or enforcement is sought. Though the main
principle is the “non-review” of jurisdiction of the court of origin in the context
of the Brussels Convention as explicitly stated in articles 28/3 and 34/2, there
are exceptions within this Convention to this rule. On the other hand, in the
Draft Hague Convention, there is the article 27/1 directing the court addressed
to verify the jurisdiction of the court of origin and there are many possibilities
that allow the court addressed to review the jurisdiction of the court of origin.

(13

The usual trend in common law jurisdictions about the “review of
jurisdiction” matter in the field of recognition or enforcement of judgments is
inclined to allow the review of jurisdiction of the court of origin in the court
addressed.” This characteristic may be seen when former English practice is
viewed. In a 1960 case,’' jurisdiction of a Belgrade court was questioned by an
English Court and in a case of 1965° again jurisdiction of a foreign court -this
time a Belgian one- was of question and the registration of enforcement order of
the foreign court of origin was set aside due to the reason that it had no
Jjurisdiction with regard to the case.

The situation is the same even when the US “sister case judgments™ are
considered. In this respect, in a 1940 case.,’ the jurisdiction of the Wyoming
Court was questioned in another state, Colorado. Though the Colorado Court
gave “full faith and credit” to the Wyoming Court judgment, the Supreme Court
of Colorado reversed this and in its decision it was ruled that the jurisdiction of
the court of origin could be reviewed in another court.

Similarly, in a 1957 case,’ though the US Supreme Court reversed the
decision, the jurisdiction of the California Court was reviewed by the District
Court in Texas and the judgment of the court of origin was accepted as void.

Furthermore, in a 1958 case,® the jurisdiction of the Florida Court was
reviewed in another action in Delaware, and the judgment of the court of origin
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was accepted as having no “full faith and credit” effect. The US Supreme Court
similarly by reviewing the jurisdiction of the court of origin held that the
Florida Court had no jurisdiction to decide the case.

In another 1963 case’ where a land conflict between the parties was the
issue, the US Court of Appeals decided that the District Court of Missouri was
not required to give “full faith and credit” to the judgment of the court of origin
which was a Nebraska court. Though the US Supreme Court reversed this
decision, US Court of Appeals in its judgment, stressed that the Missouri Court
was free to review the jurisdiction of the court of origin.

II. The Situation Under the Brussels Convention:
A.In General:

With regard to the Brussels Convention, both in articles 28/3 and 34/2 the

principle of prohibition of the “review of jurisdiction” of the court of origin is
emphasized. It is stated that the reason for adopting this kind of a principle is
the close relationship between the contracting states and the mutual confidence
of each other to each other’s courts."’ Also, related with this issue, it is stressed
that the general policy of the Convention is to draw the defendant to take active
part in the proceedings at the court of origin so that the jurisdiction problems
can be resolved as soon as possible!.
In the Jenard Report,” it is emphasized that the general aim of the Brussels
Convention is to provide the free movement of judgments between the
contracting states as further as possible.” It is underlined that in the spirit of the
Convention there is the assumption that the court of origin had correctly applied
the rules of jurisdiction. In this regard, it is stated that preventing the possibility
of an alleged failure as to the jurisdiction in the court addressed is important.™
In accordance with these aims, the limitation of powers of the court addressed
by establishing a “non-review of jurisdiction” principle is stated as a vital factor
in the simplification of the recognition and enforcement procedure.”
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The present situation in the Brussels Convention is in conformity with all
these aims. Limitation of the “review of jurisdiction” of the court of origin only
to some exceptional cases simplifies the procedure of recognition and
enforcement and by this way, the process speeds up, free movement of
Jjudgments can be achieved more easily.

B. The Exceptions in the Text of the Convention

According to articles 28/3 and 34/2, the jurisdiction of the original court
may not be reviewed as a rule. But, there are three exceptions set out in the text
of the Convention in articles 28/1, 54 and 59.'" There is a general criticism
about the exceptions as these can be used as a delaying tactic in the process”,
But, especiaily when the three exceptions about the consumer, insurance
contracts and exclusive jurisdiction are considered, it may be concluded that
considering the protective effect on the related party and the importance of the
exclusive jurisdiction cases in these articles, these grounds may be accepted as
worth considering to review the jurisdiction of the court of origin.

On the other hand, there are also doubts as to the necessity of a principle of
“non-review of jurisdiction™ of the court of origin. In this respect, it is
suggested that it would have been possible to lay down a “double check” on
jurisdiction in the state addressed. Especially it is underlined that there may be
false determination of jurisdiction in the court of origin under the national rules
and rules may have been misapplied.”” But, when.this opposite view is
considered, it may be easily concluded that to use the “review of jurisdiction”
principle in all cases would so much delay the flowing of proceedings and there
might be many unnecessary review of jurisdiction practices. This kind of review
may lead to getting far away from one of the general aims of the Brussels
Convention which is to provide the flowing of judgments as quickly as possible.

According to the article 28/2, the court addressed is bound by the findings
of jurisdiction of the court of origin. It is suggested that this article reduces the
effect of the exceptions specified.” In this regard, it is suggested that the
“findings of the fact” should not include a finding as to the policy holder’s or
consumer’s domicile, but only a finding as to his principal establishment,
substantial residence or other connection relating to domicile. Cn the other
hand, this suggestion is criticized as unfounded, especially in limiting the effect
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54B/3 and 28/2.57/4.
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of article 28/2 to only insurance and consumer cases.™ Indeed, this kind of a
suggestion would only include especially the insurance and consumer cases
though there are more exceptions to the general principle of the “pon-review of
jurisdiction”.

Related with article 28/2 in the Jenard Report, it is stressed that this
provision is already included in a number of conventions and the need for that is
to avoid recourse to delaying dublication in the exceptional cases where review
of the jurisdiction of the court of origin is allowed.” This article has remained
unchanged in the Working Party Study of April 1999% and -except the
numbering of the article as 35/2- in the Council Regulation of December 2000.7
The reason for this can be assessed as the general confidence of the contracting
states in each other’s courts and parallel to the aim explicitly stated in the
Jenard Report, to prevent the delays as to the flowing of the procedure of the
recognition and enforcement.

Also, related with this provision, it is emphasized that the court addressed
can not review the jurisdiction of the court of origin about other claims, such as
that the defendant had not voluntarily appeared before the original court.”
Indeed, article 28/2 is a provision inclined to be interpreted in a broadly sense.
It does not include any exceptions as to the findings of the court of origin so it
is likely be concluded that the court addressed is bound by every findings of
jurisdiction of the court of origin.

The first exception within article 28/1 is where the dispute falls in the
scope of articles 7-12A, 13-15 or 16. These are the articles for protective
jurisdiction of insurance and consumer contracts and of the exclusive
jurisdiction cases. Article 28/1 has remained unchanged in the Working Part
Study of April 1999. In the Regulation of December 2000, it is observed that
the text of article 35/1 of the Regulation has remained unchanged as to allowing
jurisdiction review in the cases of consumer, insurance contracts and exclusive
jurisdiction.

So, when the court of origin determines its jurisdiction contrary to those
provisions, the judgment shall not be recognised or enforced in the court
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addressed. These articles refer to very exceptional and important situations and
in accordance with this, stating these as exceptions to the general rule of “non-
review of jurisdiction” may be considered as necessary.

The second exception is specified in article 59 by the reference of article
28/1. This exception is accepted as offering some protection for the persons
domiciled or habitually resident outside the contracting states from the
judgments given on jurisdictional bases under article 4. According to article
59, the contracting states can conclude agreements with non-contracting states
on the recognition and enforcement of the judgments. When there is such kind
of an agreement, the couris of the contracting states may undertake an
obligation of not to recognize or enforce judgments given in other contracting
states against defendants domiciled or habituwally resident in that non-
contracting state. So, if there is such kind of a judgment of the court of origin,
the judgment shall be refused of recognition and enforcement in the court
addressed. In the Jenard Report, it is stated that the approach adopted by the
Committee about this article is to stress that agreements related to particular
matters prevail over the Convention.”

The third exception is specified in article 54. According to this article, if
the Convention entered into force after an action had been instituted, whereas
the judgment was given after the entry into force, for the court of origin to have
jurisdiction, it must have had jurisdiction under Title 2 of the Convention or
under another convention which was in force between the two states when the
action was instituted. If there is not such jurisdiction of the original court, the
recognition or enforcement of the judgment of the court of origin shall be
refused in the state addressed.

In the Jenard Report it is stated that though as a general rule, enforcement
treaties have no retroactive effect” and the aim in this article is stated as to
protect the defendant who had no opportunitg to contest the jurisdiction in the
court of origin on the basis of the Convention™. The text of the article remained
unchanged both in the Working Party Report of April 1999 and —except it was
renumbered as 66/2- in the Regulation of December 2000.

C. The Exception “Invented” by the Mietz Case:

With the Mietz case, a further exception to the “non-review” of jurisdiction
of the court of origin is “invented”. This is a very important development in the

# Stone, p. 160,
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? Ibid. p. 57.
% Ibid, p. 58.
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evolution of the case law of the European Court of Justice. For example, when a
case of 1991% is taken into consideration, it may be observed that it has been
explicitly stated by the Court that the exceptions stated in the Convention within
articles 28 and 34/2 are the ones that are exhaustively specified. In this respect
it may be conciuded that no other review of jurisdiction grounds would exist
under the Convention and the Convention does not authorise review under any
other grounds.

By the Mietz case™ on the other hand, article 24 of the Convention is
“invented” to be a case where the jurisdiction of the original court may be
reviewed. In this specific case, though it was not the competent court to deal
with the substantive issues of the case, the Netherlands court has given an
“interim payment” which was declared to be provisionally enforceable.
According to article 24, it had the competency to give such a measure though it
was not the competent court to rule on the substantive issues. In this case, the
Court ruled that if a court goes beyond the article 24, recognition or
enforcement of that judgment of the court of origin shall be refused in the state
addressed. So, a new exception to the rule of “non-review of jurisdiction™ was
introduced. In the judgment, though it was not explained in this case
completely, the system of article 24 was described as a “special” regime.

This special regime was explained in a previous Court judgment of 1980."
In this case, a French court had given a provisionally enforceable order and a
German court had given an enforcement order for this measure.™ The Court
declared in its judgment that the specific object of this type of provisional
measure is to produce a surprise effect intended to safeguard the threatened
rights.™ On the other hand, it is expressed that all the provisions of the Brussels
Convention relating to the recognition and enforcement were indicating the
intention that the proceedings leading to the delivery of judicial decisions take
place in such a way that the rights of the defence are observed.™ As a result, it
was stated that the procedure of 24 was a special one and that it should not to be
covered by the simplified procedure of the recognition and enforcement of the
judgments procedure within the Convention.”
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1. The Situation Under the Draft Hague Convention:

In the General Report on the Draft Hague Convention,® the aim of having
a greater degree of flexibility than the Brussels Convention is stressed.”” In this
respect, the state addressed is considered to have competency (o review the
jurisdiction of the court of origin® It is expressed that a number of
jurisdictional bases for reviewing the jurisdiction of the court of origin like the
Brussels Convention were adopted for this reason.” In this regard, it is
emphasized that in the expanded geographical context of the Draft Hague
Convention, 1t is necessary to require a check on the jurisdictional rules used by
the court of origin.®

In the Report of Work of the Special Committee,’ with regard to the
review of jurisdiction of the court of origin, similarly, many experts supported
the idea that since the future convention wounld have no uniform and mandatory
system of interpretation like the Brussels Convention, the review of jurisdiction
of the court of origin is necessary.”

When articles related with the “review of jurisdiction” under the Draft
Hague Convention are taken into consideration, a lot of provisions allowing the
court addressed to review the jurisdiction of the court of origin may be
observed. According to article 25/1 of the Draft Hague Convention, the foreign
judgment should be in accordance with the provisions of jurisdiction of the
Draft Hague Convention in order to be recognised or enforced. All articles of
jurisdiction under the Draft Hague Convention are given in article 25/1 in this
respect, articles from 3 to 13.

According to the consecutive article of 26, the judgments not to be
recognised or enforced are stated. In this respect, at first, the provision for
submission agreements under article 4, and submission by appearance situations
under article 5 are given. Secondly, the jurisdiction situations in consumer
contracts under article 7 and thirdly individual employment contracts under
article 8 are stated. Lastly, the exclusive jurisdiction under article 12 and
prohibited grounds of jurisdiction under article 18 are emphasized. So, if the
jurisdiction of the court of origin is contrary to any of these articles, the
judgment will not be recognised or enforced.
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Apart from ail these, in article 27/1, it is stated that the court addressed
shall verify the jurisdiction of the court of origin. Like the Brussels Convention,
there is the article 27/2 which states that the court addressed is bound by the
findings of fact which the original court based its jurisdiction. But there is one
exception to this rule, being for the judgments given by default. So, by this way,
the defendant’s non-appearance in the court of origin will be able to be
reconsidered in the court addressed and the court addressed shall not be bound
by the findings as to the jurisdiction by the court of origin related with this
matter. When the “global” aimed nature of this convention is thought, this may
be considered as a necessary ground to review the findings of jurisdiction of the
court of origin.

In 27/3 it is stated that the court addressed can not decline recognition or
enforcement of a judgment though it considers that the original court should
have declined jurisdiction in accordance with article 22 which gives the original
court discretion to decline jurisdiction in favour of another contracting state’s
court.

IV. Conclusion:

When the Brussels Convention and the Draft Hague Convention are
compared with regard the “review of jurisdiction™ of the court origin in the
recognition or enforcement of judgments by the state addressed, similarities and
differences can be observed. First of all, though in the Brussels Convention the
general rule is stated as “non-review of jurisdiction”, in the Draft Hague
Convention there is not such a general explicit rule. Rather in an opposite way,
in the Draft Hague Convention it is explicitly stated that the court addressed
will verify the jurisdiction of the court of origin.

The characteristic in this sense in the Draft Hague Convention is totally in
conformity with the considerations in the Reports about the Draft. The “global”
aimed nature of the Draft is always emphasized and especially due to this
reason the need for the review of the jurisdiction is underlined. On the other
hand, the Brussels Convention, to which European Community countries which
have many similarities in their system in common are paities, does nof have this
kind of a “global” characteristic. The main aim of the Convention is always
emphasized as providing the speedy flow of judgments between the contracting
states.

When the two conventions are compared, it is observed that though the
protective jurisdiction grounds of consumer and insurance contracts are
rewievable under Brussels Convention, there is a difference in the
reconsiderable grounds in this context within the Draft Hague Convention. In
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the Draft, individual contracts of employment are in this field where there is not
such kind of a provision under the Brussels Convention. Though under Section
5 of the Regulation of December 2000 about the Brussels Convention, there are
special provisions with regard to the jurisdiction in individual employment
contracts, these are not accepted as rewievable grounds under the Regulation
either. On the other hand, though jurisdiction review is allowed in the context of
Brussels Convention in relation to jurisdiction in insurance contracts, there is
not such kind of a provision under the Draft Hague Convention.

In this regard, two smnggestions may be put forward concerning the review
of jurisdiction of the court of origin in the recognition or enforcement of
judgments. The jurisdiction review with regard to the insurance contracts
present under the Brussels Convention may be suggested for the Draft Hague
Convention. On the other hand, the review of jurisdiction in individual
employment cases present under the Draft may be considered as necessary for
the Brussels Convention. Both of these provisions may be concluded as very
important grounds aiming to protect the related parties.



