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A LEGAL ANALYSIS OF THE POST-OPINION 1/94 VERTICAL
PELIMITATION OF COMPETENCES IN EXTERNAL TRADE

Musiafa T. KARAYIGIT®
Abstract:

The present paper analyses the post-Opinion vertdical delimitation of
competences in external trade. Following the insinuation given in Opinion
1794, the Member States, as the masiers of the Treaty, have amended the
defimitation of competences under the common commercial policy to enable
the Community 10 effectively adapt 1o the developments of international
trade faw especially in respect of the WT (G Agreement. Whether they have
been successful in their attempty will be examined. In that regard, under the
Amyterdam and Nice Treaty, and in order to get a praspect about the
possible future of delimitation of cempetences in external (rade, under the
Constitutional Treaty, the delimitation issue is scrutinised in terms of the
ratione maierine scope of the common commercial policy. the substantive
and procedural refes within the ambit of the common commercial policy
and the passible effects of these configurations.

Keywards:  Competence, Common  {ommercial  Peolicy,  Treaty
amendments.

Oze:

Mukalede, 1/94 suyili Karar sonras: Avrupa Birligi nin dig tivaretindeki
Avrupe Toplulugu ile dve JNkeler arasmdoki yeki baldgimi (dikev}
irdefenmektedir. Bu baglomda Avrupa Adalet Divam'mn 194 savih
Karqri'nda da znewi olarak vurgilandig gibi, eldeld Andlagma meminin
singrlary  gozdénlinde  mtularak,  gve  dilkelering Avrupa Foplulugu
Andiagmasisun  efendilert  olarek  winslararasi platformda Avrupa
Topluluga ' nun etkin bir sekilde yer ulubilmesi icin Andlayma’min prick dis
Hearer palitikan  baghge  alondaki maddelerine  yonelix vaptikiar
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il VERTICAL DELIMITATION OF COMPETENCES IN EXTERRAL '}'RA

degigikiikier ve bu degigikiiklerin muhtemel sonuglor incelenmektediy, g
cercevede Amsterdam ve Nice Andiggmas: ile, Anayusal Andidgma’nin g
ticaret politikasinda nasil bir yetki béliigim denklemi olugturdukian x’ff{g}%
olarak mcelenevekiir.
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Anghtar Ketimeler:  Yertki, Oriak Ticores  Pelitikas, M{g@é
degiisikiikieri. i

i
I. Introduciion E

Undey the influence of the new trend fed by national sovereigny
concerns and so the principle of subsidiacity, the Evropean Court of Justiey
(the ECT} restrictively imterpreted the ambit of the common comremig
paticy {the CCPY in Opinton 1/94, Relying on the limils of the ffoncepu,i
the CCP in the EC Treaty, the BECH left the vast bulk of competences in
external trade as shared {joint} competences in order (o protect the #ffes aﬁz
of other provisions and the logic of the division of internal competence
taking place within the sphere of pasitive integration. The concept of e
CCP so had fo stay behind the developments of international trade law, ’I‘h’ég
narrow understanding of the concept of the CCP and the given delimitation
of competences and the characteristics of the jurisprudential restrictions &
the esclusively exercise of Communily competences within the s;&hcre?:g
shared ficlds remained a5 obstacles before mot only reaching easily 3
common position and efficiency in the exercise of shared competences, but
alse presenting a unified front in the external representation with one voics,
se taking efficiendy & proactive role in the mulnlaterat trade forums. [y
other werds, Article 133 was no longer sufficient 1o establish an efficien
external trade policy that could face the domands of globalisation, under
which the dominant role of rade in goods had been challenged by trade in
services, inteliectual property and foreign ditect investments, To avoid these
negative implications that could be intensified by the enlargements, the
Member States, ax constituting powsr, felt an impetus to resolve the
problem, so s revise the Trealy, which was hinted by the ECF in Opinlos
1/94, The Treaty of Amsterdam chased the Commission’s injtiztion o
proposal after the demise of negotiations on a cote of conduct to adapi th
concept of the TCP 1o intemationsl trade law. The post-Opinion histony
about the division of competences in external trade therefore consists O
their atiempts to the determination of the content and scope of the CCP b;
taking over the pre-Opinion mission of the ECJ.
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2. The Version of the Amsterdam Treaty

The Treaty of Amsterdans added a new paragraph 1o Article 133,
ancording to which:

The Council, acting unanimeasly on a proposal from the
{ommission and after comsulting the Baropean Parliament, may
extend the application of paragraphs 1 o 4 i¢ international
negotiations and agreements on services and intelivcal gropeny
imsofar a5 they are bot covered by these paragraphs.

It was significant that this version did not mention a precise asthorisation
for the Community to conclude agreements on services and intellectual
property rights, but just enabled the Council fo extend the application of
former parsgraphs to the new areas under the given procedure. Furthermore,
it constrained the application of former paragraphs to the new areas for
copventional reasons oply. In that repard the emsphasis lted on the
conventional aspect in uade; i this aspect was missing, there was no
exercise of competence based on the new paragraph, (Griller and
fiamhartes, 2002: 900 Hence, within the new figlds the situation for
autonomons measures remained unmodified and subject to the other
provisions of the Treaty than Article 133, On the other hand, as criticised by
Cremona, the most stnking aspect of this amendment was the way in which
the Treaty lefl the extension open for future decisions without clanfying on
what basis that decision should be made or whether in the exended field the
characteristics of the COF should be maintainediCremong, 2000: 32), Due
to its dual structure regarding conventional and antonomous cowmpetences,
Dashwood therefore construed this revision not as an extension of the CCP,
but as 3 possibility enabling the ends of the CCP ta be served by instruments
whose subject had got hithenio fallen withia the scope of the CCP under
Opinion 1794 (Dashwood, 1998:10623), Os the other hand, it was also argued
that it enabled an autopomous modiftcation of the Treaty, which was
independent from IGC and national ratification procedures(leal-Arvas,
2003737 Eeckhout considersd it as the extension of Commusity
competence, which could be accomplished without any need for approval
by the Member States, since it looked to himn as the fransfer of Kompetenz-

' Meunier snd Micolaidis pose the possihility that whereby the Member States
wonld determing the scope of the Comntunity competence at the beginning of 4
sepotiation o provide fhat the endd resuli could be sanified oa a QMY basis withour
zlso national ratification processes, which is inspired by the American fasttrack,
{Meunior and Nicolaidis, 2000: 3403
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Kompetenz in this wea to the Council by the Member States(teckhoyt,
2004 49). This process to exclusivity was also perceived by the Member
States 2s the only way to extend the exercise of external Comenunity
competences i the new areas. In other words, the wnderstandiag of the
Member States from Opision 1/%4 a3 o the scope of the ‘existeny
Compnunity competences in extcrnal trade seemesd restricted 1o the scope of
its exclusive exiernal competences only with the ignorance of the existence
of s implied shared competences. If that were correct, even though the
amendment was primarily based on an aliempt to paderstand Opinion 194,
¥ would assert that if was based on s misunderstanding.

The amendment in fact did not estend the scope of the existest
Community competences, but just enabled the Community to exercise thoge
competences regardless of junsprudentisl constraints ansing fom the
gxercise of internal competences. This was because, those compeicnces
concerning the new fields weie already within the scope of its ‘potentisl’
competences and remained to be activated/actoalised under the doctrine of
implied powers, sfthough remained to be exercised by the Member States in
accordance with Community faw, unkss they are put into exclusivity ander
the new procedure, 1.e. Amicle 133(5). Therefore, it precisely allowed the
Community to put these sectors by unanimity Into extecnal exclusivity,
irrespective of the prior exercise of concerning internal competences, which
was the reguirement of Opinion 1/94, to enable the external trade policy &
adapt to the progress of intemational trade law. As regards the process to
external exclusivity for those compatences, the requirement of unanimity
now replaced prior interpal requirements. Accordingly, it could be reganded
as a shifting of the crucial decision from the Court t© the Council, in other
words from case law to the institotional umanimons decision {Cremona,
1899%: 2363 Conseguently, it could be regarded not as an extension of the
scope of the CCP, but just as permission to the Community to apply the
pracedure of the CCP to the new areas for commercial objectives.

Moreover, Cremona examinad whether this option could be used through
2 once-and-for-ail decision for all aceas not hitherto covered by the CCPin
sesvices and intellectual property rights; whether transfer for individusl
agreements on a case-by-case basis was more possi%ﬂez (Cremona, 199%

O the other band, aceording o Niculaidis and Meunier, “the Amsterdam sutcome
was, af 2 minksum, a statement that exiension of Community competense should be
the result of case-hy-case political decisions rather than some urconiroltabie sprif-
gver,” {Nieolwidis and Meunier, 2007, 189
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2401, I apree with Cremona that although it seemed possible 1o teansfer
specific sectors mto eaclusivity on 2 case-by.case basis, given the
procedure, it scemed difficult fo interpret the amendment for individual

reements, so the extension would seemed more reasonable with 2 once-
and-for-all decision for all the domaing not hitherto cavered by the CCP.
The fact that the Council did not dare 1o take any decision to extend the
application of previous paragraphs to the new areas would prove that
argument,

3. The Version of the Nice Treaty

The main ohicctive of the Nice amendment before European
enlargemeni was once again to overcome the problem of the delimitation
and exercise of extemnal trade competences generated by Opinion 1794,
which could not efficiently be resolved in Amsterdans. Having oied to take
not only the case law and the demands of the Comununity’s external trade
relations, but also the interests of the Member States into consideration, the
tesult was a very complex structure, which was long away from the clarity
and simplicity needed for a constitutienal decument.

3.1 The Ratinne Materige Scope of the UCP
As to the new paragraph 5 of Article 133, according 10 which:

Paragraphs 1 © 4 shall also apply to the negotiation and
conciusion of agreement in the fields of trade in services and the
commercial aspects of intellectual property, in so far as those
agreemems are not covered by the ssid paragraphs and without
Presudice to paragraph 6.

The application of Anticle 133 to the new areas and so the conclusion of
miernationa! agreements by the Community throngh QMYV in those fields,
save for infernal consiraings, no longer depend unanirnous prioe decision{s}
of the Council, unlike in Amsterdam. However, the scope of new fields is
more restricted than that in the Amsterdar Treaty in two ways. On the one
hand, intellectual property rights are restricted only to their commercial
aspects, on the other this apphication shall be without prejodice to paragraph
6. However, the restricted extension of the application of paragraphs 1 t0 4
to the negotiation and conclusion of agreements regarding those domains,
with the exclusion of the antonomous aspects of commercial policy, in other
words  the digsociation  between  conventional and  implementing
competences, remains e same. Accordingly, the implementation of
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agreements in the internal market remaing based on the provisions othe |
than Agicte 133 In thot regard, it could be srgued that the ohjective of the
now Article 133, as in Amsterlam, is 10 separate the exercise of the ¢
competences within the extended fields between the internal and extema| !
spheres: preventing strict paralielism in their exercise. :

Furthermore, in that paragraph whether the notion of services should be
mmterpreted according o Community law or international trade law remaing
a controversial issue. In that respect, it is not entirely clear whether the
investment is incliaded within the scope of the COP under Article 133, Some
scholars argued that the expression “services’ must be considered to cover |
the same scope in Comraunity law as that enshrined in Article 497 {Griller
and (ambarter, 24302 921 Accordingly. since the systematc migrpretation
of the Nice Treaty requires that 2 wrm employed in the amendments of
Treaty provizions should be interpreted consistently with its pre-gxisting |
interpretations, the establishment of & commercial presence 18 o be
considered excluded from the scope of extension on the grousd that the .
notion of services in Comwmunity law diverges greatly from the aefion of |
services 10 GATS {Griller and Garsharier, 2002: 923, The sslence of the new -
Article 33 on foreign direct investment is taken 23 another indication that |
commercial presence s aot included (Cirtlier and Gamharter, 20012: 923,

On the other hand, according to Cremona, if the [ollowing arguments
were correct the new CUP should be considered 10 cover the establishment
and aspects of investment as well as tradiional services. Farstly, the Treaty
drafters based the modes of supply in services, which are articntated in the
ATS Agreement, upon fhe precedent of the ECI s Opimion 1794
Secondly, given that Asticke 133(5) only applies to the negotianon and |
conclusion of intersational agrcements, it would be strange if the term ‘trade
in services” were not used in the sense of international usage. Thirdly,
consected 10 the previous argument, much of the pomi of the amendment
would be lost if the legal busis and negotiating procedures were only
available for limted aspects of the services, Furthermnose, the term “trade
services” used in Article 133(5) reflects exactly the phrasing used n the
{OATS Agreement, which could be distinguished from the ‘freedom b
provide services” and ‘Liberalisation of services” uged in Articles 49-535 EC.
Lastly, it should be added that Article 133{3X 1) is related to some exteni 1

? Furthermore, Fleliskosk! argues thai this notlon in the new provision seems not 0
entitely cover cammercial pressace. {Helskoski, 2002 13
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the WTO Agreement, as shown below, and the sotion of services in the
GATS Agreement should have been particularly taken into consideration in
ihe extension {Cremona, 2001: 611

Moreover, in Article 133 (5) the field of intellectual property rights is
divided into two components. One §s the fleld of commercial aspects of
intellectual property rights, while the second tcludes the other aspects of
ipelteciual property rights. Although the wrm ‘commercial aspects of
intellectual property” is not defined, the TRIPs Agreement could be taken as
a reference for the determination of its scope. Accordingly, while it must
cover at least those aspects included in the TRIPs Agreement, other aspects
of intelleciual property might be mncluded by futare unanimous decision of
the {ouncil under the procednre of paragraph 7 (Cremona, 2002, 376).7 In
that respect, it 15 contestable whether its scope is to be determined in
accordance with the stance of the TRIPs Agreement at the time of ifs entry
irsto fores, or with its any respective stand at any time by mapping of Aricle
133 onto a potentially moving target {Krenzler and Pitschas, 2001 3023
Hermmann argues that the existence of Article 133(7) proves ifs resiricied
reading with the existing ambit of TRIPs (Herrmann, 2002: 73, However,
given the dynamic characteristics of external trade polivy and the necessity
to adapt 16 the progress of internsitonal trade law, the notion of commercial
aspects of intellectual property would be better determined according o the
respective stance of the TRIPs Agreement at any time (Krenzler and
Pitschas, 2001 302). It might accordingly be presumed that Ardcle
133(33{1) fully covers the TRIPs Agrecoment with respect to Hs matorial
scope, { Oriller and Gambarter, 2002: 105 since it should be considerad to
encompass those aspects containgd within the ambit of TRIPs at any time
(Cremona, 2001: 71

On the other hand, according to Article 133(7x

Withont prehidice to the Frst subparagraph of peragraph 6, the
Cooaeil, acting unanimously on a proposal from the Commission sad

* On the contrary, Holiskoski consiiers thai since the intention behind the
expression “eommercial aspects’ would seem i be to limit the apphication of
Article 133 to questions soch ay the rade s and the enforcement of intelleciual
property rvights, the new provision would 20t enable the Commuaity 10 negotiate
and ceaclsdz agreements on the content of intellectual properiy rights within the
WTO snder the TRIPs Agrecment, Because, “it was proposed that the scope of
paragraph 3 would be defined to comespond that of TRIPS, but these propoesals
were rejected.” (Heliskoska, 2002: 15
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after cousubing The Enropean Parliament, may exiend the appheation
of paragsaghs 1 16 4 to intemnational regotistions and agreements on
intefietual progerty ia so far as they are not coversd by paragraph 5.
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The Counci) thus has spportuiity under the given procedure through a :

unanimons ad koo decision fo communautarise infelloctoal propedly rlghts
other then their comimercial aspects. It mevertheless remains largely
incomprehensible in the field of intellectual property rights as © whmi;
a;._,memems could fall under the new category *not covered by paragraph §°,

since paragraph 3 shouid be encompassing inellectual property (Griller and :;
Gamharter, 2002: 106). 1t was argued by Cremona in that regard tha

paragraph 7 might be used to include aspects of intellectual property that are
by definition woi commescial or trade-related (Cremona, 2001: 87}
Howcver, the cxpression “withopt prejudice to the first subparagraph of

paragraph &7 implies that the {imits of the extension regarding intelleciual -

property are the external berders of potential competences of the
Coemmmanity. Furthermore, this paragraph recails the Amsterdam version of
Article 133(5) in the sense that the Council may gaznimously extend the
ambit of the CCP inio new helds regarding irtellectual property that are not
commercial or trade related.

With regard to Article 133(63(3}, in the field of transport the situation
regarding the degotistion and conclesion of agreements will remam
unmedified 10 be governed under e provisions of Title V and Article 300,
namely under jurisprudence.

Articie 133163 1) contains #dra-vires prohibition, AN agreement may nof
be concladed, “if it includes provisions which wonld go beyond the
Commurity’s imternal powers, in particular by leading to hartnonisation of
the laws or vegulations of the Member States in an aren for which this
Tegaty rules ont such hormonisation”. It s a matler of competence, rather
thas compatiniiiiy, since the extension is not to be seen 23 a carte blanche
external trade, which could resulf in a by-pass of interpal competence
coastraints on services and iniellectunl propesty matter (Cremong, 2001
TGy, In that regard, this wltrg-vires prohibition sigoifies that the limits of the
extension are the borders of potential competences of the Commussty,
which are determined under the doctrine of implicd powers, Furthermore,
paragraph G constitutes an gxception to paragraph 5, which is already an
gxception o the core of the CCP. Given that additional limits arising from
Internal constraints apply only to the new areas under the new Article 133,
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the wording of paragraph 3 indicates that paragraph 6 is exclusively
conceived as an exemption to the new Gelds within the scope of extension,
pot to the cove of the UCP (Lukaschek and Weidel , 2002 137), In that
regard, the new version brings ambiguity, since the scope of the core CCP,
as 2 truly explicit external competence, 8 pot determined by the retevam
internal competences, unlike the new areas, This ambiguity reflects that it as
drafted ‘again’ under the effect of parallelism, which recalls implied
competences  arisen from internal compelences rather than exphcit
competences. Moreover, this paragraph has also been criticiged as a block to
the gxiension of external Community powers by the evolutionary clavse of
Article 308 (Gautier and Lianos, 2001 ; 194),

Aricle 133{6)(2) declares the derogatios from 133(5M1}) B regulates
‘particularly’ ultrg-vires prohibition, which is generally declarsd in the
preceding subparagraph. Since in this subparagraph the exclusivity of
external Community competences is linked fo a degree of internal
harmonisation, © (CGautier and Lianos , 2001 1913 which iz ruled out,
gonventional competences relating to wade in cultursl and asdiovisual
services, educational services, and social and human health services will
permanently remain within the scope of shared competences. Any sxiernal
competence that exists i those sectors must then be based on internal
competences under the doctrine of implied powers and so be subject 10 its
Hmitations {Cremona, 2001: 743 In that respect, not only does this
subpatagraph provide 2 specific procedural safeguard (unanimity) for the
Member States as shared competence, but also substamive safeguard by
cxeluding certain sectoral agreements from the “express” Communicy
competence enshrined in paragraph 5 by confirming that the Community
has only limited competence in those fields, which permanentdy remain
within the shared competences and always require the mixed agreement
formula, so national ratifications, for agreements, especially for WTO
Agreements, o be jointly concluded {Cremona, 2081: 74). On the other
hand, the digputed question of whether the competences to cooperate with
tard countries as provided in Aricles 149, 150 and 151 reparding
education, vocvationa! waining, culture and public health, include the
conclusion of agreements is aoswered in the affismative, {(Griller aund

M argued that #$his is aot the gase i a provision foresess minimum
harmonisation, so if the respective intermal power exists, agreements establishing
minktnum standards should remain possible for the Community {(Hemrmana, 2002
7). If this argument were correct, we could accept that the Community is competent
o conclude agreements establishing only minimum stondards whensver their
intgrmal counterparis are already within the seope of minimam harmonisation.
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Gambarter, 2002: 98) even though they are shared. Lastly, the iﬁf}{watj%j}
approach in thav subparagraph is that although the ECI has always reﬁma
to include cultural diversity within the explicit exceptions to the pnnc1p§, of
free circalation, for the first time the principle of coltural exception apmami
in the Treaty (Gautier and Lianos, 2001 @ §903, |

E

3.2 The Naiure of Competences under Article 133

As regards Article 133(3%4}, a bizarce sitvation is incorporated info the
CCP. This is because Article 133(5) must not affect the right of the Mamber
Siates (¢ maintain end conclude agreements with third countries or
international  orgamsations msofar as such agreements comply  with
Community law and other relevant international agreemenss. The fact that
the Communily compeience i3 established does not preclude the
continuation of national competences in those fields, According to Grille
and CGamnharter, Article 133(5¥4) indicates that those competences are
concurrent (Griller and Gambarter, 2002: 94), However, 1 think that it is a
sasinterpretaiion to consder of those explicit competences as concurrent,
since ‘under Article 1337 the type of those explicit competences is shared,
bui non-coneurrent, in ferms of which exclusivity s restricted by Article
133 isedf, save the exisience of concurrent compeiences based on the
daocinne of implied powers, This is because, as to concurrent arcas in fact
the Member Stles remun compeient nsofar as the Community has not
preempted and so exhaustively occupied the field, which signifies that the
Community io theory may fotally harmonise these fields. However, the
competences under Article 133 imply that the Community cannot exercise
its external competences in conformity with the doctrine of preemption. fs
that respect, Cremona assens that there is a Treaty-based hindrance to foll
uniformity i external trade, since Article 133(334) will preserve national
competences 10 conclude agreements whatever actions are taken at the
Coramunity level, “internally’ or exterpally (Cremona, 2002: 37%). Tt is tng
for the special kmds of services under Article 133(8)(2) that am
characterised by shared competence, in terms of which internal
harmomsation 1s ruled out, 5o actions are allowed only to a certain extent
However, outside these sectoral fields this comment should not be accepted
since the new Aricle 133(5¥4) does not comcern cases of imphet
eompetences as these do not fall under its regolation, but only refers o i
standard sase o which the Member Siates act insofar as there i5 ¢
conflicting provision of Comimunity law or other agreements (Griller ant
Gambhaner, 2002: 97). The new paragraph § will not henceforth serve as th
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sole basis for these competences, since the situalion regarding exclusive
competences based on he doctrine of implied powers 1s not changed by it
(Gailler and Gamharter, 2002: 96). Furthermore, it is against the case law,
which recognised external exclusivity through common rules in AETR
doctrine apd through complete internal  harmonisation or  internal
Community acts in Opinion I/94. Therefore, for agreements i the new
domains, the provisions, memtioned in Opindon 194, should also remain the
legal bases under the doctrine of implied powers. Accordingly, under the
AFTR ruling, the right of the Member States to maintain and concinde such
agreements shonld only remain to the extent that the Community has not yet
internatly harmonised the parficular areas dealt with by those agreements
{Krenzler and Pitschas, 2001: 3073 Whenever related internal rules have
been harmosised, the Mamber States should lose their night to conchide
mternational agreements in those flelds at feast in order to safeguard the
unity of the common market and gaiform application of Community law, If
this argument were ¢orrect, jt should be accepted thal while these
competences are regulated nnder the new provision, it should be accepted
that the dovtrine of implied powers is in charge {cocharge situation} as
well. Therefore, whereas the doctrine of preemption would not directly
apply to the new areas under Article 133, it should be accepted that it
applies to them through intemal harmonisation on the basis of provisions
other tian Article 133 under the doctrine of implied powers. However, this
argument cannet spply to specific sectors regolated under Article 133
(6)(2), which are gnder the Treaty-based hindrance,

Consequently, Article 133(5) signifies the exlension of the scope ratiore
materiae of the CCP" to the new areas {Heliskoski, 2002: 11 Article
1336514 constitites neither a specific authopsation, a delegation of
competence o the Member States, the nature of exclusive competence, nor
the nature of concurrent competence (nder Asticle 133 only, save the
implicd competences;, se Article 133{%) would constitste an expheit
external competence of the Community, which is not exclusive, but shared.”
Cremona describes this situation as granting the Community competence to
negotiaie “alone’, while preserving the residual compefences of the Member
States (Cremona, 2002; 377). In that regard it is neoteworihy that Article

° As mentioned above, T consider that it should however be accepted as the
extension of the scope ratiose materigerof the CCP oaly, not the scope rurione
materias of the Community compeiences.

" As stated by Neframi, this explanation is however conteary to the effer wile of
Article 133(53 which 5 a consequence of the nature of reform. (Neframi, 2002
630
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133534 contradicts in a way Artigle 133(5,(1}, since the latter employs the
gxpression ‘shall alse apply”™, which rather implies at first glance, as a legal
term, the exclusive nature of the competences within the scope of e
extension. For that reason the expression ‘may’ in the Amsterdam Treaty,
should have been retained for the sake of consistency between
subparagraphs, Furthermore, it is a reflection of the logic of parallelism,
which is significast in comprehending the nature of competences i the new
areas {Commission, 20000, Given that these competences are not exclusive,
but Treary-based shared {non-concurrent} competences and also st implied
extersal competences, the Nige amendment could be regarded not as a rule
for the Community (o exercise those compefences, but as an opporunity of
permission o exercise, In that regard, it could be argued that Article 133(5)
establishes an exceptions] legal basis for the Community, alongside other
legal bases on the other provisions of the Treaty under the doctrine of
wnplied powers, o ensble the Cominunity 1o exercise of its slready existen
{potentialy competences in the external spheve also on the basis of Asticle
13345} for commercial obiectives, nrespective of the interaz consiraints
developed in Opinion 1794 in order (0 enable the Comimunity o adapt to the
developments of interaational trade law. Given that as explicit tegal basis
precedes an implicit legal basis, as long as Article 133 is enough for
cosventional competences in ferms of the WYO, the implied powers
docrine will remain bidden, save the exclusivity of those externgl
competen;es upon intermal harmonisation.

Moreover, under Arnticke 133{53{4) the Mamber States mnuinfain and
conclide agreements in sccordance not only with Community law but also
with Community sgreements, Article 133(3){4) is intended 0 avoid confiiet
of norms between the Community agreements and national agrecments
(Cremona, 2001 B4}, While excrcising their residual eompetences, the
Member States are siill under the duty w0 comply with the acquis
communautaire and other relevaat international agreements, and not i
exercise them in detriment to the Compnunity competences. Accordingly,

* This wording causes confusion sbout the netwe of those competences. For
igstance, Krajewski ioterprets the oompeteres under Arucle 133(1) having
sxelusive nature with the exception of the sectoral carve-out. (Krajewski, 2008: 96)
This confusion in my view <ould be gleared up in & way that, exclusivity could be
arpued as fo multilsteral agreements withiu the framework of the WTO save
sectarst ruling out, whereas it allows mzinienance and contnuity of national
compelenses 85 10 bilakeral agreements, singg in thet soostraction the sase of
multigeral sgreements 1§ pramanty fsken into acoount.
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. ¢inee the primacy of the existing multilateral trade system constituiing au
;.ia{emg{ioﬂﬂl economic framework over national agreemesnis has been
. aceepted by Article 133(5M4), there is 2 judicial obligation for such national
; : ggreements 1o be compatible with the WTO Agreement (Torrent, 299?,).
! rhat is because Amicle 133(5) seems to be concerned primarily with
| muliilateral agreements: the WO Agreement, which is particular]y taken
¢ into consideration. Accordingly, as to the WTO, the Commuuity may
! © conchude alone agreements concerning the subject-matters within the scope
" of the CCP, save the Treaty-based hindrance for sectoral fields, which are
. ghared even for the WTO framework. Consequently, it could be asseried
: that this fact represents the acceptance of the exclusive jurisdiction of the
BCJ by the Member States in wmierpretation of the provisions of the WTO
Agreement, under the precedence of which the compliance of all external
wrade relations of the Member States performed under Acticte 133(5)(4) is
provided.

3.3 Procedural Requirements under Avticle 133

Arnicle 13305)(2) ¢tates that e Council must act unanimossly in one of
the fields mentioned in the first subparageaph, where that agrecrem
includes provisions for which vpamimity is reguired for the adoption of
internal rules or where It relates to a field is which the Cormmunity has not
yer exercised the powers conferred vpon. Given the difficulty in reaching
ananimity, i could be actually argued that the parailelism still 18 retained
with the procedural unanimity rule for the exercise of those competences,
smce the unanimous voling wonld lead to the same resull as the cases of the
shared competence by restricting the margin of manceuvie for the
Uommentty. Furthermore, it is argued that regarding services and
amtellectual property rights, internal legal bases already forgsse QMV, so the
applicability of the new version with the unanimity requirement regarding
internal rules could be guestioned (Cremona, 20010 103} However, |
considder that it is enshrined as a precaution for Articles 94 and 308 from
which implied external competences arise.” Moreover, what does wording
“a field in which the Community has not yet exercised the powers” mean?
I that respect, it is not obvious to what extent the internal competences
should be exercised in order to rule out the unanimity requirement for the

“In Opinjon 1724, {Opinion 1/94, [1994] ELCR. 1-5267) at patagraph 59, as regards
intzllectual property the ECH stated that at the lovel of imternal legisiation the
Community is competent to harmonise national laws pursuant pot only 1o Anticle
55, but also to Articies 94 and 308,
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decision-making concerning those external competences, which remajng + f‘
be interprewed by the ECJ,

i

Whereas the agreements related 1o gouds, cross-frontier sup?ﬁeg%
services and coumterfeit goods are concluded by QMY irespective |
imternal rufes, a3 repards trade in services and utellectual pmpgﬂ,
vacovered by the core area of the CCP, unanimily is required for &
sgreements insofar as the Communily hus not exercised its img
competences in that field or unanimity is regoired for the 'ié@ptl{)ﬁmz
mternal rules. The new arcas are pnder a different treatment from the o
area of the CCP to which paragraphs 1 to 4 apply. In other words, wﬁereg
a¢ to the fields (trade in goods, cross-frontier suppliies of serviees an:
counterfeit goods), which are considered eader the extended m{zong
customns union, there is no connection with internal ruies, mgardmo th
notion of the common market the logic of paralielisn is uphelgy
Accordingly, the differcat legal freatment in the services sector caused by
the distinction between the mode of cross-border supply on the one hy
copsamption ebroad and the presence of natural persons, on the ot
continves 0 exist{ Lukaschek and Weidel, 2002: 138} As argued sko b
the Commission, the guiding principle of the pew Article is 1o aj
decision-making for the trade negotiations on mtemal decision-making
rles, which reflects the logic of paraliclism (Commission, 2000
According 10 some scholars, this different legal treatment also shows
reluctance of the Member States to extend the scope of the CCP to
domains (Gauiler and Lianos, 2001 : 193). In that regard, it should & bo
in mind that the conseguences of unamimity ruwle would not make big
difference in the exercise of those cempetepees from the conseguences
shared competenices, save the national catiflication and so the use of mi
agreement formaula. 1t is alse noteworthy (hat the reason behind
unasinuty cequiremsent for the fields where the Community has not
exercised its internal competences, which would be assumed to preserve
fogic of interrral integration, would cxceed s function. Accordingly i
would impede the Community o adupt 1o the developments of intemation
trade law and 10 wke advantage of the exercise of #s external compeiencs
under compelling circumstances, aad so would restrict the (Comerunity i
the extornal sphere parallel to the line where it has actualised its intes
potential competences under the logic of the internal regipe.

Moreoyver, Article 133(3}3) brings the concept of horizontal agreensd
wte the Treaty by raferring both to the preceding subparagraph and Artcly

g
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:;%E%}(z_}x I think that the concept of horizontal agreement, which is not
defined, comprises matfers such as capilal, probably foreign direct
ipvestment and competition that are not mcluded within the new Article 133
alongside the matters included within, Therefore insofar as any horizontal
agreement also comcerns Article 133(5¥2) and Article 133{(642), the
Couneil must act unanimously to negotiate and conclude it ¥ Therefore, the
conflict between QMY and unanimity is resolved in favor of unapimily, 50
the stricter procedural ruls applies.!! Horizomtal agreements, seme
provisions of which are hased on the doctring of implied powess o be
conciuded under Article 300, must be concluded with usanimity whenever
they also concern the fields of services and intellectual property rights.
which require uranimity becasse of intemal constraints and the fields of
special kind of services, which are within the Treary-based shared
conventional competence and in terms of which the Commanity has only
supporting, coordinating and complementary competences in the internal
market and the Treaty therefore impedes total internal barmonigation,
Consequently, it could be argued that the Community conventiopal
rompetences rogarding those arcas to be sxercised via QMY under Asiicle
300 stay under the shadow of strict unanimity imposed by Aricle 133(5)(3)
It is strange that shereas Article 133 conceives both the delimitation of
compeences and procedural mules to exercise of those competences in a
piecemeal approach, its conception for agreements within the framework of
the WTQ is under the strong influence of package deal approach because of
the interlinked characteristics of its Annexes, since whenever a horizonial
agreement 15 to be concluded, the siricter rule, the unanimity, applies.

Furthermore, in Article 133(61(2), the Treaty itself gives guidance 1o the
Community and the Member States how fo exercise those shared
conventional competences ia accordance with Anicle 300 by declaniag the

' I brief, unanimity is required where if is required for the adoption of concerning
internat mies; where the concerning infernal competonces have uot been exercised
yeb, as repards the special services sectars under Awmicle 1336)(2): in horizontal
agreements.

" According 1o the Commodity Coding Case. (Case 165/87 Commission of the
European Communities v Council of the European Communities [1988] ECR $543)
a paragraph 11, where & measure comes partly within the area covered by one
Ariicle and partly within that covered by another, the procedural reguirements of
both Ardcles on a dual legal basis must be satisfied. See. In fhat regard, this
subparagraph scems 2 codification of a jurisprudential prineiple and aso a
restriction of procedurat rules for the Conpmunity competences concersing the other
fields by the new Article 133,
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requirement of the conclusion of concerning “mixed’ agreements th
common accord of the Member States for their respactive parts. ;
As regards Article 133(3)(1), the institutions will be responsible §
ensuring that the agreemenss concerming the whole CCOP are 1)
compatible with internal Community pelicies and rules. Wiy
sompatthility obligation, the new version indicates thut internal poji
ohisctives are relevant in determining exiernal trade positions (Cremog
2001 763 1o jurispradence however, the interpational agreements conclygds
by one of the mstitutions of the Community take precedence Over secondyy
Community law. In that sespect, whereas under Acticle 300(6)." i ;
alfowed that international agreements may entail the Community amendin
sceondary Yegislation, under Article 133(3)(1}, which appiies Article 305§
3 specific way, the Commission and Councif have o take into consideratiol
possible future internal ameodments and ensure the compatbility g
concerning agreements with internal Community policies and rales. In thy
regard, this new provision requires that international agreements henceforh
be negotizied and concloded only if they do not mequire any changes iy
preexisting Community taw inchading panicularly secondary legisiation, g
after the modification of szcondary law o enable that agreement o b
concluded (Griller and Gamharter, 2002: 107). On the other hand, 15 alse
agserted that the duty of compatibility £consistency) is rather as obligatiog
1o yesolve any inconsistency, which derives from Arsticle 30X 7). Otherwise
it would render extemal trade policy completely unworkable if the nev
provision meant that the Community could not negotate any agreement tha
was not compatible with Community secondary law, as it stands”
{Cremona, 2001: 76}, Furthermore, although according o Opinion 1794 th
ECT did not reguire the CCP 10 be compatible with the intemal policies an
rules, 1 think that the new provision restricts the Community Competenc

even within the scope of the core CUP by emphasising the prominence o
intersial rules and policies.

 The fact thar Article 300 requires compatibility of international agreemenis wil
the Treaty tmplies that the Commnity may cosclude agreements which lead !
agendnisnt of secondary Corsmunity law,

& & also assemed that since the negotiating history of Asdticle 133 does =
indicaie that such a drastic change was raised a3 an issue, Arfigle 3O{3HZ) mw
remain applicable, which states agreemenis may entadl the amendment of saconda
Cornmunity taw. (Goller and Gawharter, 206002 1073
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Lastly, Article 133(3)(2) provides that the Commission is under the duty
not only to consult the Article 133 Commitee while conducting
negotiations, but also to vegularly report o it on the progress g?f
asgotiations. Accordingly, the function of the Article 133 Committee 18
strengthened, so even if the Commuaity is allowed to 4ct i the new fields
with OMV, it will be under the control of the Member States via that

Comittee,

34 General Remarks on the Nice Version of the CCP

Pescatore prosumies (hat the new Article 132 is a Iegal bricolage, the
peismary effect of which will be to paralyse the decisional process iaside the
Community and to hamper a fiexible defence of the Community’s trade
interesis {Pescatore, 2001: 267). Griller and Gambarter consider this
smendment a major siep backwards. (Grilter and Gamharier, 20020 100),
The amendments not only make the external trade policy, as correctly
described by Cremona, & “policy of bits ard pieces” and difficult to
snderstand even for legal scholars, bust also cause some confuasion about the
nature of the competences of the Community regarding the new fields. Its
real thyeat 13 described as fragmentation asd deconstiuction of the CCPF into
& policy of hits and pieces, which signify a lack of coberence arising out of
revision, sad a nurpber of different permutations and procedures applicable
to the different aspects of commercial policy {Cremona, 20012 61,62, 89). It
is trne that it is also a complicated set of restrictions, reservations and
exceptions to the exception {Griller and Gumbarter, 2002 1093 This is
because the new provision is drafted within the logic of panallelism ©
protect the logic of delintitation in taternal competenses, the result of which
is a fragmented trade policy by virtue of 4 plecemeal approach applying to
the new arcas, which unfortunately wilf affect the effectiveness of the CCP.
Parallelism  between internal and external competences i not only
procedural but also substantive; it concerns compeience a well as
compatibility, policy as well as decision-making rales {Creroona, 2001; 783
Therefore, it creates differential  decision-making  procedures by
sysiemahcally guving priority fo intermal miles over international
comunitments, Consequently, the existing delimitation of competesces in
exterpal trade could be maintained, since the general rend is therefore to
dghten at sl stages the control of the Member States, as Sfates, over
external frade policy in order to meel national concems (Pescatore, 2001
266} 1 can be seen here that how do the procedural requirements affect the
vertical deliritation of competences in the Community Jegal order and bow
do they take a significant part in the vertical competence delimitation game.
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Generally, the new Article 133 is very complicated, lacks simplicity ';01;;
understood even by legal scholars in order fo reach a consensas and ia&
adaptability to the progress of international trade law,

‘The amendments to Article 133 bring a bizarre situation and ambigmi
into Comemunity law. In face, with the new provision, the divided gy
fragmented characteristics of external trade detertnined by the ﬁC} in
Opinion 1/94 as the core (the CCP} and periphery (implied externg
gormpetences) of exfernal trade gpolicy is camied inte the CCP. In nthe
words, the Nice Treaty brings the implicd competences in external trade
remaining outside the CCP into it - a codification of existing potential
competences of the Community.” On the other hand, it does not touch the
core of the OCP, so preserves the acgnis convnunautaire developed so far iy
terms of the CCP, save the restriction through the compatitslity requiremen;
under Articke 133(3). Accordingly, for the first time it clearky sepurates the g
CCP from the doctrine of exclusivity, since the new fields will be subject o3
the varying types of shared cornpetence {Cremona, 2002: 375} However, it
is noteworthy that the question of the mily and coherent action of the
Community should not have been disconnscicd from the nature of
Comnunity competences {Gautier and Lianos, 2001 ; 181), '

Furthermore, the measupes regarding the implementation of agreemenis |
arg sl povermned by intersal provisions. Thus, as long a no intemal |
harmonisation is achieved, the Mewber Stales remain competent o
implesnent the agreements concluded by the Community in the new aress, -
so preemption still seems important imernally. In cases where secondary :
legisiation exists and precludes Member State activity, the Community itself |
is bound fo ke legislative sieps for the implemeniation of agreements, but
these implementing acts nwst not be based on the new Article 133, whichis
related to conventional aspects only, but on the intornal competences |
{Griller and Gambarter, 20020 931, In other words, internal provisions still
apply for autonomous fmeasures in the new areas even for the Comrnunity.
Therefore, the need for an alternative legal basis for the implementation of
the agreements regarding the fields within the wcope of extension

strengthens the complexity of the legal structure in these Tiedds {Uremona,
2 73).

" In that regard, as mentioned abave, this new version should also be regarded a8
an exceptional legal basis enabling the Community 1o exercise is potential
competences sader the procednre of e CCP for the commercial objectives
irrespective of prior jurisprudeotial constraints,
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mCP, which could be regarded still as a part of sxternal economic
relationss only, is therefore separated into two components: whereas as to the
sore to which paragraphs 1 to 4 apply, the periphery 0 which {}t}zer
graphs apply and the periphery to the periphery to which rlra vires
Srofibition applies; whereas as 1o the core and the periphery 1o which the
QMY applics, as to the periphery and the periphery fo the periphery to
swhich unanimity tule applies; whereas as (o the core both aspects of
i ;mmpezezzces (conventional and implementing competences} are confened,
igs to the periphery the dissnciation of conventional competences from
“implementing competences is provided; whereas as (o the core the
! enaracteristics of exclusivity is mainmined, as to the periphery the type of
¢ conferred competences is explicit shared, but non-concurreat.
_ in the Nice Treaty, consequently the content of the new extension is
L defined and regulated according to the ssbject-matters. It is based on 2
piecemeal approach, which is also against the general trend in Community
law, i.¢. the evolationary construction of the Community and the dynamic
division of competences. European experience 15 based on the nonestrict
division of competences with catalogues within the Community legal order
i order ¢ enable the Community fo adapt to international developments
immediately, otherwise the attatnment of the Treaty objectives wouli lose
its ceniral peint in derermining he division of compekences in the
Cormmuiity stpuctuee. The new Arvcle 133 thus limits fo some extent the
diseretionary power of the ECL The scope of the CCP can no longer be
defined by principles, ¢ven by the ECI, in sccordance with #s svolutionary
_charagteristics, since the amendments not only strengthen the restrctively
interpreted characteristics of the core COP by adding in paragraph § that “in
so far as those agresments are not covered by said paragraphs™, bt also
contain guaranty for its fragmented structure, In that vegard, the new version
blocks the dynamism of the CCP by even preventing the ECT from re-
iterpreting ifs content. In this case, the new version also banalises the
notion of the exclusive extemal competonces of the Community, by patting
forward exceptions fo exceptions which are exception to the core and
linking them up with the exercise of internal competences through
procedural requirements. Thus the nature of explicit exclusive competence
- s distinguizhed from its material scope {Gautier and Lianes, 2001 : 204).

With the permanency of shared competences concerning the agreements
related to trade in cultural and sudiovisual, educagional, social and iman
health servives the concept of ‘shared competence” developed in
Junsprudence s now enshrined in the Treaty as a new legal category
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{Meunier and Nicolaidis, 2001), So it s g sign of constittonalisation g a
perpetuation of the mixed agrezment formula in the external sphere (Goug;
and Lianos, 2001 1 2000, Additionally, amendments also give most partg §
Opinian 1/94 constitutional vaiue by puiting them mto the Treaty {Gaue
and Lignos, 2001 1 191). For instance, the fact that the new Aniclke 133

ot entail the extension of QMV o cases whete it did not exist before

camnol be used as a means to outflagk explicit internal restrictions reflec
its conformily with the ECT's approach in Opinion [/94 (Cremona, 200
378). Furthermore, the new Article 133 indicases by referving t© “insofar
those agreements are not covered by the said paragraphs™ that the notion ¢
the CCP interpreted by the ECH in Opinfon 194 1s primarily taken i

consideration. i

k

|

On the other hand, Asticle 133(3) has & regulating function for i
exercise of the Community competences, not a function of atiributing nes
competence © the Community (Neframi, 2002: 633). In other words, ¢
new version does not expand the existing external competences of thy
Community, but allows exclusively exeicise of its potential compefencs
irrespective of prior intersal constrainis developed in the jusisprudence wit
an exceptional legal basis within the scape of the CCP. Accordingly, th
amendments coald be regarded as a clanfication of the existence of implied
shared competences, which ¢an no longer be questioned {Grifler ang
Gamhagter, 2002: 109). In that respect, it seems more [1ke » codification o
existing implied competences than a truly new set of ext@raal competences
the constradtion of which reflects the functional ceiterion for commercid
objectives (Neframni, 2002: 633} since mowhere else in the Treaty an
express extermal competences explicitly linked to the intemal competencs
Cremona, 2001 78), However, as far as exclusivity is concersed,
preservation of the existing positfon might have consequences in the confes
of (mmplied powers, so the line between cxclusive and non-egchusiy
cumpeiences may change (Cremona, 20612),

With the allowance of more extensive exercise of it exterm
competences, T would assert that in externsgl trade the Community gel
closer to the structure of federalism. However, it is still far from being
external fagade of the common market concerned only with services @
intelleciual property rights by excluding subject-mutters such as capitd
probably foreign direct investment and competition. The consequence of &
exclusion of capital movements from the scope of the CCP is also a furtiv
restriction on services, since fnancial services, even if they do not invel
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she movement of persons, remain outside the scope of the CUP, as far s
they are finked with the transfer of capital (Lukaschek and Weidel , 2002
o1y, Lasily, with respect to the WTO, it is umpossible for the Comupunity
£ o replace totally the Member States in the WTO.

4, The CCPin the Constitutional Treaty

P The Constitutional Treaty makes some radical changes by integrating the
{0 CCPR, as iy significant constituting pan, ifo the single framework of

extersal relations of the EU to be conducted in the context of its principles
1 and  objectives”’, which emphasises the interconnectedness and
[ © interdependence of all matiers in the globalised workl. Aricle HI-314
. declaring the term “the Union’ confirms the exclusivity of the CCP
gashrined in Article I-13{1¥e), so the cessation of external competences of
the Member Ststes within the scope of the CCP. According to Article IiE-
315(1} the exclusive natare of the CCP is provided, without any rescevation,
to be based on uniform principles particularly, with regard to changes in
tariff rates, the conclusion of tantf and trade agreements relating to trade in
goods, Rervices, the commercial aspeets of imtellectval property, foreign
diect investment, the achievement of uniformity in measures of
liberalisation, export policy and measures to protect trade'
Correspendingly, the fragmented siructure of the OCP in the Nice Treaty is
whnguished, save onanimity rules as a procedural reguiremnent, The
authorisation of national protective measwres uader Articie 134 by the
Commmission in cases of deflection of trade or economic difficalties is also
eradicated, Additionally, the second paragraph of Article 131, which refers
0 the favourable effect of the abolition of customs duties between the
Member States upon the compelitive strength of undertakings is removed.
Furthermore, Anticle 132 with regard 1o the harmonisation of the aystems
whereby the Member States grant aid for exports to third countries is
abolished. However, the compatibility requiremnent inspired by the Nice
Treaty is retained, since Article JH-315(3)% 2} requires that the institutions of
the Union shail be responsible for ensuring that the agreements negotiated
are compatible with internal Union policies and rules. Furthermore, the
negotistion and conclusion of intermational agreements o the fields of

* Anicle fi1-292 sets out those principles and ohjectives.

** Uniformn principles appiy to the establishment of tariffs, the conclusion of tariff
and frade agreernents, achievement of aaiformity in measures of liberalisation,
export policy, the protective measares in the event of dumping snd subsigies.
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transport i3 still excluded from the ambit of the CCP and so will be sub; :'
to the provisions of Section 7 of Chapter BI of Title HI and Article I11-325;

Rl
The objectives of the CCP in Article 111-314 are extended, thus g
Unfon shall contribuie, in the common isterest, o the harmonie
development of world frade, the progressive abolinton of resirictions o
international trade and on foreign direct investment. and the lowering 4
customs and other barriers. Given that the CCP will be conducted in gy
comtext of the principles and objectives of the Union's external action
stated in Article HI-3153(1), its objectives also inglude the principles ang
objectives of external action such as sustanable economic developmeny
homas rights, integration of all countries into the world »:zcﬁnﬂmﬁ
promotion of an iniernational system based on mulitateral cooperation and
global governance. Whether the Union exercises the CCP in the coniext of
these principles and objectives will then he subject to the judicial control of 3
the ECI. “The obicciives of the CCP are thus brosdened beyond the
uniformity inspired internal market tationsle asd WTO-inspired (rade |
likeralisation™ 10 encourage a grester coherence not only across exiemg
policy, b also between external and internal policies (Cremeona, 2003
1347}, Accordingly, the CCP s shown g an important component of the big
pictura of all external gotion,

The conclusion of international agreements relating to trade in foreign -
direct investment. 23 a subject-msiier, i3 Inseried info the CCP .
recognition of the fact that Anancial flows supplement trade in goods snd
today represent a significant share of commercial exchanges {CONV |
H353/03). With respect to the term ‘foreign direct investmeant’, Krajewski
discusses what type of agreemests the COP embraces (Krajewski, 2008 -
111-114). He asserts tha the exiension of the CCP should be namowly
interpreted. since the inclusion of foreign direct investment in Article 1l-
31501y should thus be regarded as incinding those aspects of foreign divect
investment that have g direct link to intermational trade sgreements, Forewgn
direct investment would thesefore be only pant of the CCP a3 far &
restriciions o foreign direct investment are concerned in the congext of
Artcle HE-314, but aot investment protection against expropriation. Only
ivestment pegotiations that have clear rade component should thus be pat
of the CCP, ‘

It 15 poteworthy that this argument seems in line with the inlerpretation
of the scope of the Inteliectual property righis, since its Commercial aspechs
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is only taken into consideration in the construction of the Articlke, which is
assamed to comprise intellectual progerty within the WTO Agreement. The
werm ‘the commercial aspects of intellectual property’ is rotained by the
ronstitutional Treaty without any reference to its other aspects with the
allowance of extension enshrined onder Article 133(7) It could be
considered that it entirely comprises the trade-relsted aspects of intelleciual

property regulated in the TRIPs Agreement.

In addition, although the scope of the COPY extends the concept of
custems uaton and pet closer to hecome the externsi fagade of the common
market, the term ‘customs union’ is preserved in Article 111314, It coeld be
assamed 1o refer to the WTO Agrezment, which defines the exception of
sconemic imegration with the term ‘eustoms upion”. It could slso be
asserted that & 18 presecved as being an origin and the fundamental base, on
which the BEuropean integration has evolved,

According o Article ITE-315(2)™ European laws shall establish the
measwres defining the framework for implementing the CCP. However, as
stated in Asticle TH1-315(63, the exercise of the compewences conferred hy
Article HI-315 within the scope of the CCP “shall not affecy the delimitation
of internal competences batween the Union and the Member States, and
shall not lead o harmonisation of legislative or regulatory provisions of
Member Sates insofar as the Constitution 2xcludes such harmonisation.”
This situation brings some ambigeity in terms of the scope of the CCP.
Whether the CCP includes implementing compefences azlongside
gonventional competences s answered in fact by Article T1-313(2}, which
clearly confers implementing competencas, in affirmative way. However, it
remains © be determined to what extent implementing competences are
conferred. Certainly Article UE-315(6) reflects the aim to protect the logic of
internal delimitavon of competences. In other words, as regards its first part
this Article seems a8 a temporary bulwark against the reverse-AETR-effect,
which has been the main national concemn against the extension of the CCP
so far. Therefore, external exclusivity shall not have a reverse-AETR-¢ffect

7 As to the subject-matters declarsd in Article {11315, it could be asserted fiat in
pre-Opinion jurisprudence these subiects had been noreeshaustive and declarative,
80 "I principle’ 10 particnlar instrurnent should be a priosi excloded from its scope.
However, i reraing to be interpreted by the BCI whether any subiect, which is not
’i%zmd 1 Argiele TI1-315(1%, would take place within the scope of the CCP,

*® The term ‘framework laws’ is deleted from this patagraph in order probably 1o
provide full uniformity shirough only Earopean laws.




%

4

90 VERTICAL DELIMITATION OF COMFPETENCES N EXTERNy, m

on nationst internal competences against the Jogic of nternal deliu;;;aé
unfil the degree of harmonisation in the sphere of posidve integragy
atrained, It could be asserted that whenever internal hasmonisation has
attained, autonomous measures could then be taken on the basis of Ay
H1-315. As regacds the second part of the Articl, there is an i)
prohibition o harmonisation of legislative or regulatory provisions of
Member Srates where the harmonisation is ruled out regarding “gu?pmfl
coordinating and conmplementary competences in terms of educags
colwre,  vocstional waming and  health regulated v Ardcle 14
Acvordingly, there s an absoluie permanent prehibition for the Union g5 ¢
implementing competencey tor the respective subject-matters, which ng
out harmonisation, The Member States will ther be under the duty
implement agreements, which are negotinted snd concladed by the Unint
within the scope of the CCP." {

QMY is provided in the commercial policy save the following fields
The unanimity requirement for the Council o act is therefore maintained by
Article H1-315¢4) for the following ecases. The Council shall gm
unanimousiy for the negoliation and conclusion of agreements in the Fetds”
of trade in services and the commereial aspects of intellectual property, s’
well as foreign drect mvestment, where such agreements include provigions
for which unanimity is reguired for the adoption of internal rules, The
Council shall also act saanimously for the negotiation and conclusion of
agreements: a) in e field of trade in cultural and sudiovissal serviges,
where these agreements risk prejudicing the Union's cultural and linguistic ]
diversity: by In the field of wrade in social, education and health services, . B
where these agreements sk seriousiy disturbing the national organisatios . 3
of such services and prepsdicing the responsibility of Meamber States to - 8
detiver them.” It is noteworthy that the risk of prejudicing the Union's’
cuftural and lipguistic diversity on the one hand, the risk of seriously
disturbing the national organization of respective services and the risk of
prejudiging the responsibility of Member States 1o deliver them on the other
harnd remains to be determined by the ECI as a last resort. Accordingly, in
terms of the nsk assessment, the onus of proof Lies with the Member Statzs
and the assessment will be subject 1o the judicial scrutiny of the FC),

" Here comes the constitutional principle of the duty of cooperation into play &
govern how (0 exercise those respective competences.
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On the other hand, the upanimity regquirement in the Nice Treaty relating
to the field in which the Community has not yet exercised its interral
competences i5 removed. Furthermore, the Constitutions! Treaty removed
not only the nature of shared competence regarding the fields of cultural and
audiovisual services, educational services, secial and bhuman health services,
hut also horizontal sgreements. Accordingly, in terms of the WTQ
Agreement, which is considered in the context of package deal, the fact that
the ratification requirement for the fields within the shared competences has
twen a big obstacle for the conclusion of the entire {mixed) agreement is
removed in the Constitntional Treaty. However, even though exclosivity is
provided for the respective subject-matters, the unanimity requirement
wonkil pose a significant problem in the negotiations and conclusion of
agreeméents in external frade, since unanimity wounld fead to the same resolt
with the cases of shared competences. It conid easily lead fo deadlock, and
s £o action or agreement at all in those fields by vinpe of the total
cessation of the external trade competences of the Member States. It would
cost the entire agreement under the WTO regime because of iis package
desd characteristic.

What is the difference of the CCP in the Constitutional Treaty from the
Nice version of the CCP? The Constitutional Treaty does no longer contain
wltra-vires prohibition connected (o internal competences, #3 enshrined in
Article 133(6)(1), even though restricions on implementing competences
are retained. In Article 11315, conventional competences as o the secioral
fields o longer are excluded from the ratione mareriae scope of the CCP.
Whereas in Asticle 133 only conventional competences are conferred, in
Asticle 1i-31% both conventional and implementing competences ate
conferred, though implementing Competences as to the subjecis where
harmonisation is possible will chase the evolution of European positive
mtegration in the internal murket and implementing competences as ta
subjects where harmiomsisation s ruled oot are absolutely excluded. Tt could
therefore be asserted that the substantive attribution of competences within
the scope of the CCP no longer depends on the logic of parallelism, save
procedural parallelism as 2 safeguard for sectoral fields. The Union not only
may have external competences beyond the existence of ity internal
competences, irrespective of their exercise, but also may exercise them
more broadly than the degree of internal harmonisation. Accordingly, the
se0pe of the external Union competences would extend beyond the scope of
its internal competences, both in existence and exercise, the situstion of
which is defined by Krajawski as a step towards further federalization of the
Union’s exterpal relatons (Krajewski, 2005; 117-1193, Consequently, the
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CCP in the Constifutional Treaty is in the way 1o further become 3 teujy
express eaclusive external compatense,

&. Cenclusion

The Constitutional Treaty much more simplified the provisions of the
CCP after the compiex siruciure of the Mice Treaty. The new CCP to be
conducted in the centext of the principles and objectives of the Union'y
external action wonld promote efficiency in externad trade Tor the Uslon, not
ouly in facing the problems of glebalised world, bul alse in playving »
proactive role 11 the construction of mutually cooperative global govemance
to reach the abovementioned objectives withoul damaging the logic of
internal delimitation. However, the uaanimity requirement, arising from the
sational concerns lacing the globalisation, regazding the respectve fields
poses a real problem and would impair the cfficiency of the new CCP. The
umanimify stays as a sword of Democles an the exarcise of conventiona)
competences especially in the context of the WTO framework ander it
single package deal. The sational control on conventional compelences of
the Union within the seape of the CCP is strengthened by Ardele HI-31{5(8
theough the delimbation of implementing competences, where the
implementation Hes with the Member States. The combination of unanimity
with the QMY rale and the minor dissociation of conventional competences
from implementing competences bring another permutation to the CCP,
which enables the nativnal control on the exercise of Union competences
within the CCP inspired by national concerns. Even thongh the Union has
gained a great scope of competences. their exercise is not guatanteed 1o be
in a supranational way. The Member States would always be in the policy-
riaking via unanimity rule, the Article 315 Committee and urge arising from
their implementing competences.

Morcover, the daciring of implied powers developed in jurisprudence s
cxplicitdy recognised in Article 13(2), according to which “Hihe Unica
shatl also have exclusive competence for the conclusion of an infernational
agreement when s conclusion s provided for in a lepisiative act of the
Union or is pecessary to enable the Unlon to exercise s internsl
competence, or insofar as 18 conclusion may affect connnon wiles or alter
their scope.™ It is also confirnwed in Ardele 1T1.323¢1) that “{1lhe Union may
conclude #n agresment with one or more third coustnies or nternationsl
organisations where the Constitution so provides or where the conciusion of
an agreement iy necessary in order 10 aclueve, within the framework of e
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Union's policies, one of the objectives referred to in the Constitution, or is
provided for in a legally binding Univa act or is likely to affect common
eles or alter their scope.” Furthermere, Article L1813, which s called
fexibality clamse and has precedent in Astigle 308, states that “fijf action by
she Union should prove necessary, within the framework of the policies
defined in Part 1, to attain one of the objectives set cut n the Constitetion,
and the Constituiton has not provided the necessary powers, the Council of
Minisiers, acting unanimossly on a proposal from the Furopean
Commission and after obtaining the consent of the Puropean Parliament,
shall adopt the appropriate measures.” The preceding legal bases, which
have been developed in the case law, would be sepded in terms of external
economic relations the concept of which still bas a more comprchensive
content than that of the CCP in the Constitutional Treaty. However, the
Constitutional Treaty fails to clarify the phenomenon of mixed agreements
arising from the shared nature of external competences,
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