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SOCIAL SECURITY FOR TURKISH CITIZENS
IN THE EUROPEAN UNION

The Scope of Association Council Decision EEC-Turkey No. 3/80
from the German Perspective

Klaus Sieveking”

Abstract

Social Rights of Turks in Germany have been a political and legal issue since the
beginning of the recruitment of Turkish workers by German companies in the years
after 1960. The paper focuses on the changes of judicial conflicts in different areas.
At the beginning, questions of social protection for the aged were very much at the
fore, as is evident in the disputes about the German-Turkish Social Security
Agreement of 1964 and its subsequent amendments (1969, 1974 and 1984) followed
by the legal dispute at the Federal Constitutional Court about the refund of pension
scheme contributions. With the growing number of Turkish citizens living in
Germany there has been a shift in the nature of the disputes: from pension-related
social security claims to social law claims in national benefit law, particularly in the
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field of family benefits. The main objective of these disputes was to achieve greatest
possible equality of treatment in social security for Turkish citizens staying
permanently in Germany. With reference to ACD 3/80, which is based on the EEC-
Turkey Association Agreement of 1963, there have been a number of illuminating
rulings of the European Court of Justice which are investigated in this paper.

1. Social Rights of Turks in Germany - a Historic Appraisal

Simultaneously with the employment of Turkish workers in Germany,
questions concerning their social security in Germany became the centre of
socio-political controversies. The transfer of pension claims to Turkey, the
refund of contributions or financial assistance for guest-workers returning to
Turkey, medical care or entitlement to various benefits such as child benefit,
access to the education system or compensation for crime victims to Turks
remaining in Germany are only some examples where fierce and
controversial discussions arose about the grounds and scope of their legal
social status. Conflicts rooted therein also reflect permanent difficulties
between the receiving country with the —once so called - guest-workers, as
the latter have turned into a large number of immigrants and by now form an
inherent part of Germany's population.

From a legal point of view, a significant change in disputes and interests
held by Turks in Germany can be observed analogous to their changed social
situation. In the early years, when Turkish workers still envisaged an
eventual return to Turkey, questions of social security in their old age were
very much to the fore. This became obvious especially in the disputes about
the German-Turkish Social Security Agreement signed in 1964' and its
subsequent amendments (1969, 1974 and 1984). The latest amendment
during a 1982 revision of the 1982 Foreign Pensions Act aimed to lighten
restrictions on the transfer of pension claims abroad. In those times lawsuits
filed by several Turkish citizens at the Federal Constitutional Court
frequently related to the refund of their contributions to the German pension
fund. After several constitutional complaints were brought before the Court,
the Court had to examine whether the judgments of the Bayreuth Social
Court, which had denied claims below the lawful percentage of 50% of the
contributions, consisted a violation of certain constitutionally protected
rights, in particular property rights. The Federal Constitutional Court,
however, dismissed the constitutional complaints, thus ending a long-lasting
dispute (without, however, being convincing in its reasons).” The refund of
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pension payments was also closely linked with the entitlement to a "return
bonus", introduced by the Federal government in 1983 under the "act to
promote the willingness of foreigners to return to their home country”, and
with the payment of housing bonuses in advance according to the "act for
resettlement aid in housing for foreigners returning to their home country”,
passed in 1986.

With the growing number of Turkish citizens staying in Germany and/or
being born there, however, a shift in the nature of the disputes took place:
from pension-related social security claims to social law claims in national
benefit law, particularly in the field of family benefits.* The main subject of
these disputes was to achieve the greatest possible equality in social security
treatment between Turkish citizens staying permanently in Germany and — if
not German citizens - at least non-German European Union citizens living
in Germany. It appears that the "fight for social law positions" in the sense of
equal rights in the country of residence started with the demand that special
educational allowances granted by some federal Ldnder, particularly by
Baden-Wuerttemberg and Bavaria should be paid not only to European
Union citizens, but also to Turkish citizens living in Gennany.5 The relevant
legal dispute’® ended with a judgment by the Federal Administrative Court on
18. December 1992,” in which the Court held that the exclusion of Turkish
citizens from educational allowances, voluntarily paid by the Land of Baden-
Wauerttemberg, constituted neither a violation of the principle of equal
treatment laid down in the German Basic Law nor of the European Social
Charter nor of EEC/Turkey association law. A constitutional complaint filed
against this judgment on the grounds that it did not take into account the
opinion of the European Court of Justice, was also dismissed. This was even
more surprising as only a few days before the European Court of Justice had
issued a judgment on association law between EEC and Turkey in the Kus
case®. This was also the time when Association Council Decision
EEC/Turkey No. 3/80 (ACD 3/80) was beginning to attract attention.
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II. A brief history of Association Council Decision No. 3/80

The Association Council Decision (ACD) No.3/80 on the social rights of
Turkish citizens was adopted on the basis of Art. 39 of the Additional
Protocol (1970) to the Association Agreement EEC/Turkey on 19 September
1980 based on a proposal by the then Turkish foreign secretary Erkmen. It
was the result of negotiations between the Community and Turkey and
sought to improve the social conditions of Turkish workers and their families
living in Community countries beyond the provisions already contained in
ACD 1/80. The ultimate goal of associated relations between EEC und
Turkey was to secure freedom of movement and against this background it
was essential to map out starting points for equal treatment before the law of
Turkish citizens and European Union citizens. The main approach was to
strengthen the social security rights of Turkish citizens already living in the
European Union and to approximate their status to that of Union citizens,
which was to be realised by ACD 3/80.

Association Council Decision No. 3/80 on the application of the systems
of social protection of the Member States of the European Communities to
Turkish employees and their families’ extends, subject to certain deviations,
the rules laid down in Regulation 1408/71/EEC' to Turkish citizens
migrating within the Community. The objective of ACD 3/80 is to
coordinate the Member States' social security systems in such a way that
Turkish citizens employed in the Community (including their family
members and surviving dependants) are entitled to benefits in the traditional
branches of social protection. The decision is the association-law counterpart
to Regulation 1408/71/EEC in that it coordinates social claims by Turkish
citizens migrating within the Community. A draft Regulation for the
implementation of ACD 3/80', similar to its counterpart Regulation
574/72/EEC, was put forward by the European Commission, but was never
adopted.

III. The Reception of ACD 3/80 in Germany

For a long time, the decision went unnoticed in Germany ~ as in other EU
member states, too. The first time it was referred to it was in 1992, in the
above-mentioned judgment of the Federal Administrative Court of 18
December1992, but in it the Court did not go into any details. In his
judgment the Federal Administrative Court reversed the earlier judgment of
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the Baden-Wiirttemberg Higher Administrative Court and ultimately
dismissed the claim of a Turkish citizen for educational allowances paid by
the Land of Baden-Wiirttemberg according to its budget regulations.

One reason for ACD 3/80 going unnoticed for such a long time may have
been that it was very difficult to access. It was not published separately in
the German language, i.e. in addition to its publication in the EC Official
Journal”, until the volume of documents relating to the Association
Agreement EEC/Turkey", edited by the European Communities Council,
was published by the Office for Official Publications of the European
Communities.

Turkish citizens, too, although always searching for legal substantiation
of their claim for equal social treatment, took a long time to notice ACD
3/80. It has to be pointed out, however, that they received absolutely no
assistance from authorities, academia or even from their legal advisors.
Besides, the delayed attention for ACD 3/80 may also be due to the fact that
administration and judiciary had not yet been properly trained or sensitised
to take notice of the legal problems posed by the social protection aspects of
association law. In the end it was probably only through trans-European
connections and the joint efforts of social insurance institutions,
academicians and legal professionals that the essential legal questions could
be brought before the competent courts and eventually before the Court of
the European Communities. The European Court of Justice was at first
hesitant to take up the question of Community law aspects of ACD 3/80, but
then approached the issue with vigour.

IV. ECJ judgments referring to ACD 3/80

Between 1996 and the present, the ECJ has explicitly referred to ACD
3/80 in three separate instances. Essentially, the Court’s rulings related to
four issues: the validity of ACD and the direct effect of some of its clauses;
the implications of the anti-discrimination rule of Art. 3 para 1 ACD 3/80
and the implications of the decision on national procedural provisions in
social administration. Specifically, the following problems in social law
were dealt with:

1. In the first case that came before the European Court of Justice the
dispute was about the context between the conditions of validity and the
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conditions of direct effect. Parallel to another request by a Dutch Court
asking the ECJ for his preliminary ruling, the dispute in Germany
focussed on whether the regulations of ACD 3/80 were directly
applicable or not."

The dispute in the Taflan-Met Case was about whether Turkish workers
that were employed in Germany and the Netherlands were entitled to
widow and disablement pensions. In its judgment of 10. September
1996", the ECJ declared ACD 3/80 to be legally binding, but not
directly applicable in its entirety. In the specific situation of this case the
analogous application of the existing coordination laws in Regulations
(EEC) No. 1408/71 and No. 574/72'® might be considered a logical
consequence. The ECJ, however, took a different point of view.
Contrary to the non-discrimination requirements of the primary-law
source in the Association Agreements with Algeria and Morocco the
Court held that the principle of equal treatment in Art. 3 ACD 3/80 was
not directly applicable.

The significance of the association-law ban on discrimination as per
Article 3 para 1 ACD 3/80 was at the centre of the second ECJ judgment
referring to ACD 3/80: the Siiriil case'’ dealt with the entitlement of
Turkish citizens to child benefits, which is particularly of great
importance for their social integration. The Taflan-Met case based on
coordination laws and association laws was about the recognition of
pension claims of Turkish migrant workers who had worked
successively in a number of Member States. In this case, however, the
plaintiff claimed to be discriminated solely on grounds of nationality,
laid down in Art. 3 para 1 ACD 3/80. The ECJ came to the following
conclusions:

e Article 3 para 1 ACD 3/80 is directly applicable.

o The status of employee is to be affirmed if the person in question is
insured against any one risk under a general or special social
security system, be it obligatory or voluntary."® To establish this is
the duty of the national court.
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s The payment of child benefits subject to a certain type of residence
permit violates the non-discrimination clause in Art. 3 para 1 ACD
3/80.

o The significance of the court's decision is that the prohibition of
discrimination does not require the exercise of the right of free
movement. In other words, Turkish citizens shall be treated equally
even their participation in a social security system is limited to the
system of only one Member State.

The ECJ remanded the case to the social court of Aachen, which
followed the ECJ judgment with regard to criteria of applicability and
affirmed the Turkish woman's status of employee for those periods
during which, as per § 56 Code of Social Law IV, contributions to the
obligatory pension insurance were considered as paid for times of child-
rearing and during which her husband was a member of a social
insurance scheme for occupational accidents.”® The three important
aspects of the ECJ judgment were: a) direct applicability of the ban on
discrimination, b) status of employee in the sense of insurance against a
social security risk and c) to require non-citizens to present a residence
document which does not have to be procured by national citizens, is a
violation of the ban on discriminatory treatment. They have contributed
significantly to clarifying the issue of equal treatment of Turkish citizens
within the European Union.

Nevertheless, the implementation of the judgment into practical law
has been accompanied by a number of problems and delays in Germany:
The ECJ's Siiriil judgment was implemented through circular order by
the Federal Institution for Labour of 23.7.1999%, but with the proviso
that certain consequences would have to be drawn from the judgment
which would first have to be coordinated with the Federal Ministry of
Labour and Social Affairs, the Federal Ministry for Family Affairs,
Senior Citizens, Women and Youth, and the Federal Ministry of
Finance. At the end of February, 2000, the results were presented.
According to the new decree?, claims for child benefit can only be made
by such beneficiaries who initiated legal remedy procedures before
4.5.1999 - the date of the ECJ judgment. Furthermore, the statement that
persons with toleration status, refugees and self-employed persons are
not entitled to child benefit brings in another aspect, pointing to the
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national law of social security agreements, for Turks to the German-
Turkish social security agreement.

The third and most recent ECJ judgment on ACD 3/80 was issued on
14.3.2000 in joined cases C-102/98 (Kocak) and C-211/98 (Ors).” It
was concerned with a procedural question: under which conditions are
national authorities of the member states (here: Federal Miners'
Insurance) obliged to change the date of birth — decisive for payment of
old-age pension —on the strength of an amendment made to the Turkish
register of civil status by order of a Turkish court (cf. § 33a Code of
Social Law I). According to the ECJ judgment of 14. March 2000,
Article 3 para 1 ACD 3/80 does not prevent a member state from
reverting to its national social administration procedures where
alterations to decisive data are concerned. Which means in this case that
changes to the date of birth will only be considered if they were proven
by an original document which was issued before the person concerned
gave the first date to the authorities. This ECJ judgment indicates that
according to association-law the prohibition of discrimination cannot be
applied in cases where different standards exist in national laws
concerning social administration procedures. This is something that has
to be observed by Turkish and German authorities in the same way.
Improving the Turks' position in procedural law could not be justified,
considering that their substantive-law integration is already in effect.
However, the ECJ did not convincingly explain why official authorities
in the Member States are not obliged to take note of factual and legal
developments and measures in Turkey.”

V. Disputes on Educational Allowances granted by the Linder
Baden-Wuerttemberg and Bavaria

Recently a number of decisions by the Federal Administrative Court and

the Federal Social Court have been adopted on the issue of educational
allowances granted by the Linder. Contrary to its former judgment of 18.
December, 1992** which was too early to draw on the ECJ judgment in the
Siiriil case of 4. May 1999, the Federal Administrative Court in its judgment
of 6. December, 2001 declared the claim of a spouse educational allowances
granted by one Land to be valid.”> An analogous decision was also taken by
the Federal Social Court with regard to the payment of educational
allowances in Bavaria.”® An important question in these legal disputes was
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whether ACD 3/80 would also apply to refugees. In the meantime another
judgment of high relevance for the same question was released by the ECJ.
It concerned the applicability of the Coordination Regulation
(Regulation1408/71/EEC) for refugees. In October 2001, in the case of
Khalil Et Al¥', the ECJ held that refugees and stateless persons, and their
family members who are citizens of a third country, are to be included
within the scope of Regulation 1408/71/EEC as long as they live in the
territory of one of the Member States. However, the Court also stated that
there was no such right where an employee is a refugee or a stateless person
and he and his family members have entered the member country directly
from a third country rather than having migrated within the Community,
unless there is no other means of contact with any other Member State.

Based on this most recent ECJ judgment in Case C-95/99 %, both highest
courts in Germany have acknowledged the entitlement to education
allowances paid by the Ldinder. In a historical interpretation of ACD 3/80,
particularly by considering the missing "refugee proviso", the Federal
Administrative Court affirmed the applicability of Art. 3 of ACD 3/80,
adding that the ECJ would have referred on this question if it had held a
contrary opinion. Additionally the court asserted that the migration of
Turkish citizens within the EU cannot be a condition for entitlement, so that
it makes no difference whether the person concerned has entered Germany
directly from the associated country or from another EU Member State.

This will not remain without consequence for the rulings of German
fiscal courts dealing with child benefit claims of Turkish citizens with
residence authority. Only recently the Fiscal Court of Lower Saxony held
that there is no entitlement to child benefits in the form of tax relief if the
applicant merely holds a residence permit. The Court justified its decision
with the non-applicability of ACD 3/80 for asylum seekers.”® There have
been a number of similar fiscal court judgments in Bremen’, Miinster’! and
Rhineland-Palatinate.*® At the Federal Fiscal Court there are several pending
cases relating to this legal problem.” The court acknowledges that there may
be constitutional reservations.** However, the consequences to be expected
will be limited by the fact that family benefits by means of tax relieves,
unlike social benefits which are paid with public authority budgets, are
governed by Art. 24 para 1 b) Geneva Convention on Refugees, also Art. 24
para 1 a) and probably even Art. 29 Geneva Convention on Refugees. These
regulations contain an unconditional prohibition of discrimination of .
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refugees with regard to wages, including family allowances as well as taxes,
and are also applicable to child benefits in the form of tax relieves.

VI. Open Questions

With regard to family benefits for foreign citizens who hold neither a
residence leave nor a residence entitlement, ECJ judgments are still awaiting
implementation in the field of family burdens under tax law. Against the
background of the latest Federal Social Court judgments, the Federal
Department of Work has already issued a new circular order on 19. February
2001 concerning child benefits for Turkish employees. Foreign citizens
without any residence permit or residence entitlement are to be included in
the protective scope of ACD 3/80 as long as they are insured against any
single risk under a general or specific social security system, be it obligatory
or voluntary.35 The administrative implementation of this court decision,
however, is still pending, in spite of two Federal Social Court judgments of
12. April and 13. December 2000 concerning the German/Yugoslav and
German/Turkish Agreements on Social Protection, specifically their equality
of treatment clauses, and in spite of the ECJ judgment on the Siiriil case.™

One further aspect could give rise to legal disputes in future: according
to Art. 6 para 1 ACD 3/80, the legally acquired entitlement to cash benefits
for invalidity, old age, surviving dependants, also pensions for work
accidents and occupational diseases, must not be adversely affected if the
beneficiary takes up residence abroad. This regulation ought to derogate the
pension-law regulation in § 113 para 3 Code of Social Law VI in which the
exportable share of pension payments was limited with 70%, and it was
adopted in accordance with § 110 para 3 Code of Social Law VI, where it
says that § 113 para 3 only applies unless there is no provision to the
contrary in European or international law.”” Art. 6 para 1 ACD 3/80 is an
association-law regulation and as such must be regarded as — supranational —
Community law.*® Consequently it would derogate German law on foreign
pensions, i. e. the residence clause of § 113 para 3 Code of Social Law VI,
provided that Art. 6 is deemed to be directly effective, which has to be
affirmed first. It will be necessary to consider certain modifications to the
restrictions on the export of pension claims according to the German-Turkish
Social Insurance Agreement.
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Concluding Remarks

With view to the legal developments described above, we can conclude
that the goal of ACD 3/80, i. e. the improvement of the social status of
Turkish citizens, has been achieved in the meantime. Once Turkish citizens
have attained an unlimited title of residence, be it on grounds of work or
family ties in Germany, they are no longer denied the relevant social rights,
specifically the long-disputed grant of family benefits. Above all, this
achievement was accomplished through the perseverance of affected Turkish
citizens (and their legal supporters), but also through the judgements of the
European Court of Justice in favour of freedom of movement and association
law.
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1998,1069.
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(DStR) 2000, 2039.
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entitlement, here: Implementation of recent decisions of the Federal Social Court
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of 30.9.1987 — Cs. 12/86, ECR 1987, 3719 — NJW 1988, 1442, - NVwZ 1988, 235 —
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