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IMAM EL-HASIRI'NIN (500/1107) EL-HAVI FiL-FETAVA ADLI ESERININ
FIKH BABLARININ SiISTEMATIiGi: KARSILASTIRMALI BiR CALISMA
Makelede imam Hasiri'nin Havi'l-Hasir{ ismiyle meshur olan, "el-Havi fi'l-fetava"
adli eserindeki fikih bablarinin taksimi, 6nce Hanefi mezhebi alimlerinin daha
sonra da Safii mezhebi alimlerinin kendilerine has sistematileriyle yazilmis fikih
bablarinin  taksimiyle kiyaslanmistir. Hasirl eserini doért Kkisimdan
olusturmaktadir. Bu dort kisim “el-ibadat ve’l-kurubat”, “el-muamelat ve’l-

» o«

miibdhat”, “el-mahziirat ve’l-mekriihat” ve “el-cinayat” basliklarini tagimaktadir.

Bu dort kismin ardindan eser “hatime” adi verilen kisimla bitirilmektedir. Bu
boliimde ehl-i siinnet akidesiyle, fikhin serefiyle, fetvanin adabiyla; Ebu Hanife,
Ebu Yusuf ve imam Muhammed'in menkibeleriyle ve en son mezhebini terk
edenlere elestiriyle ilgili konular yer almaktadir.

Makelede Hasiri'nin eserinde zikrettigi fikih konularini tek tek ele alarak
aciklanmis, daha sonra biitiin bdliimlerdeki fikih bablarinin sistematilerini,
nedeni ve bunlarla ilgisinin kapsamini agiklamaya ve netlestirmeye ¢alisilmistir.
Bu eserin sistematiginin keyfiyeti, gerekceleri ve varsa o0zgiinligini izah
edebilmek icin diger hanefi ve safii mezhebindeki eserlerin sistemiyle mukayese
edildigini de belirtmek yerinde olacaktir. Makelede Hasirl'nin fikih bablarim
taksim metodu ile Hanefi mezhebi alimlerinin metodu arasindaki farkliliklar
ortaya konulmustur. Ve biitin konularda $afil' mezhebi alimlerinin
sistematileriyle kiyaslanarak aralarindaki fark ortaya konulmustur. imam
Hasir1'nin kitabi olan el-Havi fi'l-fetava daki fikih bablarinin tertip edilme tislubu
ve sistematigi, Hanefi mezhebi alimlerinin fikhi konulardaki fikih bablarinin
sistematiginden farklilik ve ayricalik gdstermektedir. Safii mezhebi alimlerinin
fikih konularindaki bablari ile kiyaslandiginda Hasiri'nin eserinin ilk bablarinin
olduk¢a 6zgilin ve sahsina miinhasir bir metoda sahip oldugunu sdylemek
mimkiindiir.

[Genis Tiirkce Oz, calismanin sonunda yer almaktadir.]

L S

METHODOLOGY OF IMAM AL-HUSAYRI IN STRUCTURING THE FIQH
TOPICS IN HIS BOOK, AL-HAWI FIL FATAWA: A COMPARATIVE STUDY

This study deals with the divisions of the jurisprudential chapters of Imam al-
Husayri in his book Hawi al-Fatwa, also known as Hawi al-Husayri, and compares
them to the division of the jurisprudential chapters with the methodology of the
scholars of the Hanafi school of jurisprudential divisions. After that, it is
compared with the methodology of the Shafi'i scholars’s divisions of the chapters
on jurisprudence Imam Al-Husayri divides the chapters on jurisprudence into
four sections, The first section: On acts of worship, the second section in
transactions and permissible, the third section: On the prohibitions and dislikes,
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the fourth section in the crimes and penalties He made multiple chapters under
each section, and concluded his book with a conclusion which he called the last
section, in it he dealt with various topics such as the doctrine of the righteous
predecessors, the virtues of Abu Hanifa, Abu Yusuf and Muhammad ibn al-Hasan.
Through the study, the jurisprudential topics mentioned by Imam Al-Husayri are
presented one by one, after that we try to explain and clarify the reasons for the
emergence of the jurisprudential chapters in those sections and attach them, also
mentioned the reasons for choosing and arranging the books by reviewing the
Hanafi jurisprudence books, and after that the position of each book is
mentioned when Shafi'i scholars in their books of jurisprudence and the occasion
of its introduction, and try to distinguish the difference between the divisions of
Al-Husayri of the chapters of jurisprudence and the divisions of scholars of the
Hanafi school, as well as the matter with the divisions of the Shafi'i school of
chapters of jurisprudence. The order of Imam al-Husayri of jurisprudential
topics in his book Hawi al-Fatawa distinguished from the pattern of arranging
the chapters of jurisprudence among the scholars of the Hanafi school, And his
distinction and difference from the Shafi'i scholars were in their arrangements
for the chapters on the topics of jurisprudence.

[The Extended Abstract is the end of article.]
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21 Aybakan, “Fiirt‘ Fikih Sistematigi Uzerine”, 8.

22 Yildiz Demir-Ahmet M. Pese, “Islam Hukuk Sistematigi ve Literatiiri”, islam
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23 Karadag, Islam Hukuku Sistematigine Dair Bir Inceleme, 111.
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iMAM EL-HASIRI’(500/1107)’iN EL-HAVI FiL-
FETAVA ADLI ESERININ FIKH BABLARININ
SISTEMATIGI: KARSILASTIRMALI BiR
CALISMA

Zehra ELBAKRI]2 Shaker JABARIb

Genis Oz
Calismada Hanefi mezhebi klasik eserlerini dikkate alarak imam Hasiri’nin
fikih bablarini taksimatindan ve konular1 ele alma metodundan
bahsedilmistir. Daha sonra fikih konularinin Safii mezhebindeki taskimatina
ve neye gore taksim edildiklerini zikretmeye calistik.

Giris bolimiinde genel olarak Hanefi alimleri, 6zel olarak da Hasirlnin eseri
ile Safii mezhebindeki eserlerini mukayese ettik. Zira bu mukayese dort
mezhebi mukayese etmek demektir. Safii mezhebi alimlerinin Maliki ve
Hanefi alimlerine etkisinden bahsettik.

Calismanin ilk bolimiinde Hasir’nin eserinin igindekiler Kkismindan
bahsedilmistir.

Birinci boliimde Hasir’nin ibadat konusunu ele alarak dért mezhebin
eserlerine mutabik kaldigini izah ettik. Ancak ne varki ibadat béliimiinde ele
aldig1 boliimler diger mezheplerden farklilik arz etmektedir.

Hasiri ibadat boliimiinde diger alimler gibi oru¢ namaz ve zekat bablarini ele
almistir. Ancak zekat babindan hemen sonra evkaf, ‘itak, udhiye bablarina
yer vermistir. Hasiri, hanefi mezhebindeki diger alimlerinin muamelat
boliimiinde ele aldig1 bu konulari, ibadat boliimiinde zikretmesinin sebebini,
ibadet manasinin bu {i¢ baslikta miindemig oldugu seklinde izah etmektedir.

Vakif konusu safii mezhebinin bazi eserlerinde bey’ kitabinda gegmektedir.
Bunun gerekgesinin de bu konularin her birinde zevalii'l miilk (malin kaybi)
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manasinin oldugunu sdylemektedirler. Ancak yine safii mezhebinin diger
baz1 eserlerinde ise bu konular ihyal’'l emvat bdliimiinden sonra
zikredilmistir. Bunun gerekcesini ise bu konularin ihdasii’'l miilk ifade ettigi
seklinde aciklamislardir.

Daha sonra Hasirl hem ibadet hem ticaret manasi tasiyan nikah babinj, ibadet
ile alakasindan dolay1 bu boliimde zikretmeyi uygun gérmiistiir. Oysa Hanefi
mezhebinde bu konu muamelat béliimiiniin ilk konusudur. Safiiler ise bu
konuyu ayri1 bir boliim olarak zikretmis ve konuya tealluk eden her konuyu
(mehir, nafaka, bosanma vb.) bu béliimde zikretmisdir

Hasiri nikah bahsinden sonra cihad babini ele almistir, bu da nikah ve cihadin
her ikisinin Miisliimanin varliginin temel nedeni olarak goérmesinden
kaynaklanmaktadir. Safii mezhebi alimleri ise cihad konusunu cezalar
bahsinde ele almistir.

Daha sonra Hasiri ibadet boliimiinde ‘itak babini ele almistir. Safiiler ise bu
konuyu itakii'n nar, cehennem atesinden men edilmek imidiyle son bolim
olarak ele almislardir. Hasirl bu b6liimde hac ibadetiyle baglantili oldugu icin
kurban konusunu da ele almistir. Safii mezhebinde ise kurban konusunun
nereye dahil olacagi hakkinda farkli gorisler vardir. Kimisi zebaih kimisi
hudut béliimleri altinda ele almistir.

Sonra uhdiyye babindan bahseder ¢linkii bunda da ibadet manasi vadir. Safii
ise lukatadan sonra daman konusunu ele alir ¢linkii her ikisinde de diiriistliik
hakimdir. Hasirf daha sonra ibadetler béliimiinde bagis ve ariyet babini ele
alir. Safii ise ikrardan sonra ariyeti ele alir ve vakfin hemen ardindan da bagis
babini zikreder.

Hasiri ibadet boliimiinde lukatadan bahseder ve bunun sebebi de Allah’'in
haklarindan biri olup farz mesabesinde olmasidir. Safiiler ise bagislardan
sonra lukatayi ele aldilar. Ve Hasiri bu béliimii vasiyet babiyla bitirdi, Allah
tarafindan bir emir oldugu igin.

Safiiye gelince onlar vasiyyeti farzlardan sonra zikrederler. Muamelat
boliimiine gelince Hasirl burada ilk olarak buyu’ boliimiinii zikreder. Clinkii
ibadetlerden bahsettikten sonra Allah’in haklarindan biriyle baslamis ve
boylece de Safii kitaplarindaki metodu takip etmistir.

Buyu’ babindan sonra sufa babi gelmektedir ¢linkii konular birbiriyle
baglantilidir.

Safii, sufa konusunu gasp konusundan sonra ele alarak Hanefi mezhebini
takip etmistir. Sonra Hasiri sufa ve buyu’ ile baglantili oldugu icin icara
konusunu ele almistir. Safii alimleri ise icara’dan 6nce sufadan bahseder ve
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icara’dan sonra juala babini ele alirlar. Bundan sonra Safii serike’den
bahseder. Hanefiler ise serike’yi mefkud babindan sonra ele alirlar. Hasiri
serike’den sonra ortakeilik babini ele alir, Safii ise ortakeilig1 juala babindan
sonra ele alir. Hasirl daha sonra mudarebe babini zikreder ki bu da bir
serike’dir. Safii mezhebi alimleri 6n alim ve mevduattan sonra gelen el-kirad
(borg veren) bashigi altinda ele almistir.

Hasir?'inin eserinde muamelat boélimiin rehin babiyla sonlandirir. Daha
sonra ligiincli boliim olan el-mahzurat ve ve’l mekruhat boliimiine geger. Bu
boliimde hanefi alimleri yapilmasini kerih gordiikleri seyleri ele alirlar ve ilk
olarak bosanma konusunu zikrederler. Safii alimleri ise nikah boéliimiinde
hula’ dan sonra bosanma konusunu ele alirlar.

Daha sonra gasp veya zorlama babi gelir ve bunlar haram oldugu icin
yasaklar boliimiinde ele almistir. Safiiler ise bu konular1 ariyet babinda ele
almiglardir. Daha sonra bu béliimii de kefalet babiyla bitirir. Safii alimleri
havale’den sonra daman konusunu ele almistir.

Hasirf dordiincii b6liime ise rehin konusuna en yakin konu oldugu icin
cinayat babiyla baslamistir. Safiide ise cinayat nikah béliimiinden sonra ayr1
bir boliimdiir. Hasiri bu bélimii daha sonra hirsizlik, ondan sonra hudut,
sonra da ikrah ve ikrar, sonra da sehadet, sulh ve bu boéliimii son olarak da
miras konusunu ele alarak tamamlamistir.

Son olarak bir Hatime ele aldieserde miiellif tarafindan “hatime” adi verilen
bir kisim daha yer almakta olup bu béliim su basliklar1 tasiyan 8 fasildan
olusmaktadir: 1) Selef-i Salihinin itikadini, siyerleri, bidatlerin serhi ve
bidatlere karsi nasil muamele edileceginin beyani, 2) Fetva konusunda
ihtiyathh davranmak, 3) Fikhin Serefi, 4) Ebu Hanife'nin menkibeleri, 5)
Mezhebini terk eden kisinin zemmedilmesi, 6) Ebu Yusuf'un menkibeleri, 7)
Muhammed b. Hasen el-Seybani'nin menkibeleri, 8) Fakihlere davranma
sekli.

Anahtar Kelimeler: Mushaf-1 Serif, Mekki hatti, Vahiy Katibi, Medeni hatti,
bnii’n-Nedim.
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STRUCTURING THE FIQH TOPICS IN HIS BOOK,
AL-HAWI FIL FATAWA: A COMPARATIVE
STUDY
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Extended Abstract

In our study here we talked about Imam Hosary’s division of the Islamic laws
or and we tried to understand Imam-Hosary’s presentation formats of the
topics by going back through the Hanafi schools’ books and look for the
machinery of mentioning and presenting of topics and division of the Islamic
laws in their books.

After that we approach the division of the Islamic laws for “Al-Shafiya “and
why they mentioned ways and directions of how to present the
jurisprudence laws.

In the introduction we mentioned why we compared the Imam Hosary and
the Hanafi schools’ divisions of The Islamic laws with Shafiya scientists’
division and we explained how the Malikiya and hanabla scientists were
effected by the shafiya’s divisions while writing their divisions of The Islamic
laws in their books, and us comparing the hanafy and Hosary’s divisions with
the shafiya’s divisions is like comparing the Islamic laws’ divisions of the four
“Mathahb” or the four schools.

In the first part of the research we talked about the Hosary’s book’s catalogue
and we presented the catalogue’s content which was written at the beginning
of Al-Hawy-Al-Hosary’s manuscripts. After that in the third part we analyzed
the doctrinal substantive arrangements for the Imam-Al-Hosary, and we
explained that Imam-Al-Hosary agreed with the four schools or the four
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Mathahb on putting the worships part in the first branch and we explained
their justification and reasoning for this agreement, but Even though Al-
Imam-Al-Hosary agreed on that he still included some books in the worships
branch that the other scientists didn’t include. Al-Imam-Al-Hosary put the
fasting, prayer, and zakat book symmetric with the other four schools’
scientists, directly after the zakat he put the book of Wagqgef, Odhiya
(sacrifice), And Ataq, even though the Hanifa scientists put the waqaf after
the Sherk (polytheism) book which is in the transactions branch, and we
explained that the reasoning for that according to Al-Imam-Al-Hosary is that
the meaning of worshiping is found in these three things or these three
topics. Some of the Shafiya put the “Wakaf “after the

“Bayi “book because there is a meaning for Zawal-Al-Mlk in each one of them.
And some of them put it after the book of bringing back the dead which is
called Ehyaa-Al-Amwat and that’s because bringing back the dead to life is
considered Zawal-Al-Mlk unlike the Wakaf which is Ehdath-Al-Mlk which is
the opposite of Zawal-Al-MIk.

And then after that the Hosary Imam mentions the Nikokh book in the
worships branch, and we explained that the Hosary talked about the nikokh
book during the worships branch because in someway it's considered
worshiping and in another way it's considered a transaction but it's
presented as worshiping and not as a transaction.

While The Ahnaf put the nikokh in the first book of the transactions branch,
and The Shafiya put it in a quarter separately alone and underneath it they
put everything that has to do with nikokh whether it's dowry, alimony,
divorce, depose etc...

And after nikokh, The Hosary mentions the book of Sayr, and the reason for
that is because nikokh and the jihad (battle) are reasons for the Islam and
Muslim’s existence, and The Shafiya include it in the quarter of crimes.

After that The Hosary talks about the book of Atagq, as it has a meaning for
worshiping. The Shafiya include the Ataq book during their last Figh books
in hopes to be prohibited from hell fire.

And after that The Hosary mentions the Odhiya or the sacrifice and that’s
Because it's attached and paired with pilgrimage. The Shafiya put the
Sacrifice in the book of carcasses, they disagreed on where to put it, some of
them wrote it during the last quarter of the worships branch and some of
them wrote it in the book of limitations. Then he talks about the book of
deposit, it has a meaning of worshiping. The Shafiya include the deposits
after The Luqatah because they both have a meaning for honesty. The Hosary
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then talkes about the book of donations and the book of nude during the
worships branch. The Shafiya include the nudity book after the book of
disclosure and put donations during the transitions branch right after the
Wagqaf. In the branch of worships, The Hosary talks about lugatah and that’s
because it’s a right from god’s rights and it might be obligatory. For Shafiya
they put lugatah after donations. Then end Hosary the branch of worships
with commandments (or wills) and maybe a reason for that is that
commandments are obligatory and some scientists say it's a must. As for The
Shafiya they put the commandments right after the obligations. Started the
Hosary Imam the transactions branch with the sales book, because after
mentioning worships which are one of God’s right. He started with the
transactions which are worshiping’s right and he similarly followed what
The Shafiya followed in their books.

And after the sales book comes the Shufa book because thy are connected
together.

The Shafiya followed the Hanifa schools by putting the shufa after usurper.
Then the Hosary talked about the book of rents because it’s connected to
shufa and sales. And The Shafiya mention the shufa before rents and after
rents they put the book about rules of rewards (juala). After that The Shafiya
Imam mentions Al-Shareeka (rules of partnership), usually for The Ahnaf
Shareeka comes after The Book of Mafqood”. “After that The Hosary talks
about the book of sharecropping which is a type of Shareeka, The Shafiya put
sharecropping after jaala. After that he talks about the book of mudaraba
(investment)and it’s a type of Shareeka, The shafiya put it under the title of
Al-Qarad (loaner) after preemptions or after deposits.

The Hosary ends the transactions branch with the book of “Raham” and the
reason for why it's included in this branch is because it has its terms and
conditions. Then he starts with the third branch, Forbidden and hated in
divorce. In this branch the Shafiiy mentions the things he hates doing, that’s
why he started with divorce. The Shafiya mention divorce during the quarter
of nikokh after Khula.

After that comes the book of usurpation or (forcing), because it’s haram to
do it, he put it with the forbiddens branch. The Shafiya put it after the book
of Aarya (nude) because both of them must get acceptance. He then ends this
branch with the book of guarantees, it's clear why it's mentioned after
usurpation (Ghasib). The Shafiya include guarantees after Hwala (rules of
transference of debts) and in the fourth branch: book of “Jinayat”, The Hosary
started with the book of jinayat, it's connected with the book of mortgage,
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mortgage is connected to money and jinayat is connected to self profit. For
Shafiya, jinayat comes after the quarter of nikokh. After that he talks about
the book of Robbing or stealing, then book of limits, then the book of hatred,
then the book of Qadaa, then the book for rules of agency, then the book of
daawa, then the book for rules of admission, then the book of Shahadaat
(witnesses), then the book of sulh (rules for settlement). The the Hosary ends
the fourth branch with the book of inheritance.

Keywords: Al-Husayri, Jurisprudential Tab, Al-Hawi. Jurisprudence topics.
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