
CHAPTER Ill 

POLITICAL AND CONSTITUTIONAL ISSUES 

The membership of the EC has a profound effect upon the states and individuals 
since it constitutes a distinct legal order at once different from and common to the 
countries which form the Community. It entails adaptation of the national, political, 
economic and social systems to the common rules enshrined in the founding Trea­
ties. 

The original Six member states had to adjust their constitutions to the obligations 
arising from the membership and, as the Community developed, they continued the 
process of adaptation, Newcomers have to do the same though they do not in­
fluence the events. Therefore, the greater the European integration, the more com­
plex becomes the process of adaptation of new members. This will be particularly 
difficult as a result of the completion of the internal market by the end of 1992 and the 
progressive development of new policies and the ratification of the Treaty of Maas­
tricht of 1992. 

Countries aspiring to membership must take stock of the position and take meas­
ures preparatory to application. If they neglect the challenge they will risk either a re­
buff that "they are not up to the membership standart" or a reluctant admission on 
unfavourable terms and subject to excessively long transition periods. Thus the polit­
ical, economic and social conditions of Turkey have to be examined in the light of the 
Treaty provisions, Community legislation and case law bearing in mind the aspira­
tions and failures of the Ankara Agreement. 

A.GEO-POLITICAL ISSUES 

Geo-political issues have already been examined with the conclusion that the Com­
munity and Turkey need each other, especially in the light of the Community Med­
iterranean policy. Other related issues raised either expressly or implicitly in the Com­
mission's opinion on Turkey's application for membership impinge upon bilateral 
relations between Turkey and Greece as well as the Cyprus problem. The former 
have been put on the right course in the Daves process and, given the good will 
demonstrated by Turkey, ought to develop naturally into friendly, neighbourly re-
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lations. Each party has too much to lose and too little to gain from an irreconcilable 
stance. 

The Cyprus problem is more complex since it concerns a sovereign third country 
whose constitution has been guaranteed by both Greece and Turkey as well as the 
United Kingdom but which, through internal strife, has disintegrated and has .de.: 
~ if not de jure split into two seperate republics. The problem is both internal to 
Cyprus and international for it impinges not only on the island but also the whole area 
and thus has become a United Nations problem. However the world organization 
has, so far, proved ineffective in finding a solution for the troubled island. Therein lies 
a challenge to the E.C. not only in the context of its Mediterranean policy but also in 
the context of the European Political Co-operation. Statesmanship in the handling of 
the problem and evenhandedness towards Greece and Turkey as well as towards 
the two communities of Cyprus may enable the E. C. to succeed where the U.N.O. 
has so far manifestly failed. 

B.DOMESTIC POLITICAL ISSUES 

In its Opinion the Commission was concerned with the following areas, where 
progress ought to be made: 

a) Trade Union Rights, 
b) Human Rights, and 
c) Rights of Ethnic Minorities. 

Concerning the Trade Unions: 

Turkish Labour Law reflects the international norms enacted in this field mainly 
through the ILO Conventions. Indeed the first Labour Act of 1936 was drafted with 
the advice of the ILO experts the main scheme of the Act was followed in sub­
sequent legislation culminating in the Labour Act 1475 which is in force today. 

The Turkish Constitution of 1961 was inspired likewise especially in the provisions on 
·social and Economic Rights and Obligations. The Constitution of 1982, though in­
troducing certain retrictions necessitated by the state of the country at that time, pre­
served the same approach. 
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The Trade Unions Act 2821 (Reference) and Act 2822 concerning Collective Bar­
gaining, Strikes and Lock-outs, at present in force, continue to be based on Western 
European model. Trade Unions Act 2821 (article 5) provides that only Turkish citizens 
may set labour unions, be elected to leading posts and be the representatives of 
their unions in their undertakings. This conflicts with article 8 of EC Regulation 1618/ 
68. This. restriction would have to be removed. 

Moreover article 52 of the Constitution and article 43 of the Act provide that Trade 
Unions must deposit their assets in banks with more than half State ownership. 
Such a rule is unlikely to be compatible with EC law on competition and free move­
ment of capital (Pazarcil135). 

Act 2822, on the other hand, does not raise any problems except for article 56. 

There should be, therefore, no obstacle in aligning the Turkish system to EC rules. 
Such alignment would be nesessary, in particular, if the Social Charter proposed in 
1989 and incorporated in the special Protocol attached to the Maastricht Treaty 
were implemented in the EC and Turkey continued to aspire to the membership of 
the EC. 

C. ACCESSION AND RATIFICATION 

Accession Treaties are negotiated in accordance with the procedure laid down in the 
Treaties founding the Coal and Steel Community, the Atomic Energy Community 
and the Economic Community. A country seeking accession must join all three 
Communities. With the exception of the Coal and Steel Community, (which was set 
up for 50 years) the commitment is for "unlimited period" (EEC Art. 240 EAEC Art 
208.) There is no provision for withdrawal, suspension or expulsion of a member 
state from any of the three Communities. Thus the Constitution of the acceeding 
state must allow for such commitment or be amended accordingly. 

Being in the nature of an international agreement the Accession Treaty has to be 
signed on behalf of the Community and all the existing member states as well as the 
applicant state. It has to be ratified by all the states involved "in accordance with their 
respective constitutional requirements•. 
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The Treaties do not provide for a national referendum but if a national Constitution so 
provides the referendum must be carried out in order to enable the country to ratity.1 

D- STATE SOVEREIGNTY 

The Community, like a federal state, is based on the delegation of power from sove­
reign states and the division of functions between the Community institutions and 
the member states. However the Community is, at present, only a 'functional federa­
tion' which means that the power necessary for the Community to exist and to func­
tion is limited to the areas defined by the founding Treaties. 

Depending on the national Constitutions2 the delegation reflects either a monist or 
dualist theory of law which controls the international treaties and foreign relations of a 
state. Since the founding Treaties fall into the category of self-executing treaty-laws, 
countries subscribing to the dualist theory had to adjust their constitutions accord­
ingly. Thus Italy had to pass a ratification law which at the same time provided for "full 
and complete execution' of ratified Treaties. The United Kingdom, being a dualist 
country without a written Constitution, had to pass a special law not only to trans­
form the implementation of the remaining rules of Community law present and future 
but also to avoid a direct confrontation with the British Parliament. 

Sovereign powers, once granted, cannot be withdrawn3 or made conditional upon 
a continuing support of the electorate or the institution representing the sovereignty 
of the state. Delegated powers exercised by the Community institutions within the 
framework of the Treaty result in what is commonly known as the 'occupied field" 
which means that, where the Community has acted within its competence, the 
member states must refrain from taking concurrent action 4 · 

In order to enable the Community to function the delegation of power must be con­
tinuous and permanent. It means that the member states submit to the decision­
making process of the Community in which they participate mainly through the 
Council of Ministers and implement the lawfully enacted Community acts. In other 
words they have to recognize the direct effect of directly applicable provisions of the 
Treaties and Community legislation, carry into effect indirectly applicable Community 
legislation and, in the event of conflict between Community law and national law, rec­
ognize and enforce the supremacy of Community law. 

In the final analysis the member states are committed to a diminution of their sov­
ereignty in accordance with their Treaty obligations and, since the ultimate object of 
the Community is a political union, they are committed to a development the extent 
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and form of which remain still unknown. 

E-.MEMBER STATES DUTIES IN THE COMMUNITY 

The E.C. system is based on a concept of duty which the member states owe to 
the Community they have created, to each other and to the citizens of the fellow 
member states as well as their own. These duties transcend the obligations normally 
undertaken by sovereign states in the field of international law and, as regards mem­
ber states' own citizens, they may be more extensive than the obligations imposed 
by their constitution or the ordinary law of the land. As a corollary individuals have ac­
quired Community rights which the member states have to respect over and above 
the normal constitutional guarantees. 

An analysis of the founding Treaties reveals in detail the existence and extent of state 
duties. However the most important and the most far-reaching general duty is ex­
pressed in the form of solidarity5 which binds the Community as well ,6 whereby the 
member states undertake to take all appropriate measures to promote the ob­
jectives of the Community and to refrain from any measures which could jeopardize 
the achievements of these objectives. Next is the duty of non-discrimination on the 
ground of nationality7 which, in practice, has been applied to all relations within the 
Community. 

Community duties impinge upon all the organs of the state. Thus the Executive must 
play its part in the decision-making process of the Community, including the Eu­
ropean Political Co-operation and refrain from taking actions (even to protect the na­
tional interest) incompatible with the Treaty obligations; the Bureaucracy has to carry 
out the Community measures falling within its competence and refrain from intro­
ducing administrative measures frustrating the Community policies; the national Par­
liament, notwithstanding its constitutional claim to reflect the sovereignty of the peo­
ple, must implement Community law and where necessary, abrogate conflicting 
nationallegislation,8 it must likewise, refrain from passing laws incompatible with the 
Treaty obligations; whilst the Judiciary must apply directly applicable Community 
rules, ensure the protection of individual rights guaranteed by the Community Trea­
ties and either overrule or disregard national rules inconsistent with Community law9 

When in doubt as to the interpretation of Community law the national courts will refer 
the case to the ECJ for a ruling preliminary to their judgment (EEC Art.177). This is 
both a right and an obligation which the Treaty grants to national courts, but it is not a 
remedy automatically available to individuals. However the national procedures 
must facilitate the process and ought not to restrict or inhibit the courts in exercising 
their power to make references in appropriate cases10 • 

The member states, in their corporate capacity, are responsible for the proper tunc-
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tioning of their organs and, should any state organ fail to do so, they are subject to 
enforcement action to be taken by the EC Commission. 

F- ENFORCEMENT OF MEMBER STATES' DUTIES 

In accordance with the Treaties11 the member states have unequivocally and un­
conditionally undertaken to submit the differences arising from the interpretation and 
application of the Treaties to no other method or authority but the adjudication of the 
ECJ. This excludes the methods of diplomatic nature normally used in the man­
agement of international conflicts. 

Having submitted to compulsory adjudication by the ECJ the member states have 
also delegated to the Commission the power of investigation and procecution12 . 
The procedure provides for a dialogue between the Commission and the state con­
cerned in which the latter has to co-operate and provide the requested information. 
This procedure is "far exceeding the rules hitherto recognised in classical inter­
nationallaw"13. 

The function of the judical process is to declare the correct legal position on the as­
sumption that the state concerned will comply with the judgment. Should it fail to do 
so the Commission may bring another action, this time for the declaration that the 
state concerned has failed to fulfil an obligation under the Treaty14 . The Maastricht 
Treaty provides that in such cases the Commission may ask the Court to impose a 
"lump sum or penalty payment' and the Court will sanction such request where ap­
propriate. 

There is no physical enforcement of judgements against the member states but the 
willingness to submit to the judicial process of the Community is one of the state du­
ties and indeed a condition of membership since the Community is an organization 
based on law. Every member state has to recognize this principle and, if necessary, 
adjust its Constitution accordingly. 

G- THE TURKISH CONSTITUTION AND MEMBERSHIP TO THE EUROPEAN 
COMMUNITY14a 

The Question of National Sovereignty 

As it has been aptly pointed out above, membership of a state to the Community re­
sults in the transfer of such degree of sovereignty from the former to the latter as the 
foundingTreaties require. Therefore, the constitutional issues which may arise in case 
of Turkish membership of the Community have to be addressed in that context. 
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The Turkish Constitution has not any clause similar to Article 11 of the Italian Con­
stitution or to Article 24 of the German Constitution under which the national sov­
ereignty can be transferred to an international organisation. Rather, it has a nation­
alistic focus. It vests the sovereignty in the Nation, with strict restrictions on its use: 

"Sovereignty is unreservedly vested in the Nation. The Turkish Nation shall exercise 
its sovereignty through the competent bodies in accordance with the principles laid 
down by the Constitution". 

"Exercise of the sovereignty shall not be delegated to any single person, any single 
group or class. No person or body may exercise a state authority which is not de­
rived from the Constitution• (Article 6). 

Article 7 spells out the organs which can exercise the sovereignty on behalf of the 
Nation: 

"The legislative power is to be exercised by the Turkish Grand National Assembly on 
behalf of the Turkish Nation. That power cannot be delegated". 

Article 8 provides that the Executive powers and duties are to be exercised and car­
ried out by the President of the Republic and the Council of Ministers in accordance 
with the Constitution and the relevant laws. 

It is clear that according to the Constitution : (1) the sole source and possessor of the 
national sovereignty is the Turkish Nation, (2) the Nation shall exercise its sovereignty 
through the competent bodies which are specified in the Constitution, in accordance 
with the principles and rules laid down in the Constitution. Accordingly, the Leg­
islative power is to be exercised by the Turkish Grand National Assembly (TGNA), 
but it cannot delegate that power. And the Executive Power is to be exercised by the 
President and the Council of Ministers. 

In the light of this arrangement, it is obvious that the Community, being an entity 
which does not derive its competence from the Constitution, would be unable to act 
in the legislative and executive fields on behalf of the Turkish Nation, although it is 
able to do so by the terms of its own constitutional rules, in areas transferred to it. 
Thus, in the absence of a provision in the Constitution for the transfer of the national 
sovereignty to international organisations in general or to the Community, in par­
ticular, any use by the Community institutions of the legislative and executive power 
is a Constitutional impossiblity1 5 • 
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As for the exercise of the Judicial power, Article 9 of the Constitution reads that "the 
judicial power is to be exercised by independent courts on behalf of the Turkish Na­
tion. • When this provision is read in conjunction with other relevant articles it follows 
that by the phrase "independent courts" is meant only the Turkish courts. Standing 
alone, this arrangement may raise questions about the standing of the European 
Court of Justice and the effects of its judgements vis-a-vis the Turkish courts and 
within the Turkish legal system. But the exercise of the judicial power being the ex­
ercise of part of the sovereignty itself, the question should be addressed in connec­
tion with the overall arrangement whereby the transfer of sovereignty will be af­
fected. Yet, an amendment to the Civil Procedural Law (or to the Act Concerning 
Private International Law and Procedural Law) has to follow, in order to make it sure 
that the requirements of the provisions of the Rome Treaty regarding implementation 
of judgements of European Court are satisfied. Likewise, the effects of the pre­
liminary rulings under Article 177 of the Rome Treaty should not create any Constitu­
tional problem after the above mentioned main arrangement has been made, al­
though such rulings may not easily accord with Article 138 of the Constitution which 
reads as follows: 

"No organ, authority or person may give orders or instructions to the courts and to 
the judges with respect to the exercise of judicial power; no circulars may be issued; 
no advises and suggestions may be made in that regard. • 

In order to enable Turkish courts to refer to the European Court of Justice for a pre­
liminary ruling without any hesitation about the constitutionality of such an action, this 
Article should be so amended to reflect it. 

Having said this, we have yet to test our conclusion that no transfer of sovereignty to 
the Community is possible as long as Articles 6, 7, and 8 are not amended, against 
Article 90 which governs the conclusion and the internal effects of international trea­
ties. 

First four paragraphs of the said Article deal with the procedure of ratification and the 
power-sharing and co-operation between the Executive and the Legislative bodies 
in the field of treaty-making. 

The last paragraph determines the question of applicability of treaties within the na­
tional legal system and their status in relation to Turkish laws. It has nothing to do with 
the transfer to or use by international organisations of sovereignty. It simply highlights 
conclusion, applicability, internal effects, and perhaps status of treaties which can be 
made in accordance with the relevant provisions of the Constitution including Articles 
6,7 and 8. In other words, the treaty-making power of the state is conditioned by the 
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requirements of these articles. Article 90 cannot give a power which is denied by 
these articles16• This is further supported by the fact that treaties like the one which 
would make Turkey a member of the Community have to be ratified after the Parlia­
ment has given its approval therefor, in the form of an Act of Parliament which is to 
be passed by a simple majority of the votes cast, whereas an amendment to any 
provision of the Constitution requires an affirmative vote of 2/3 majority. Consequent­
ly, under the present Constitution the transfer of sovereignty from the state to the 
Community cannot be affected through an international treaty concluded in con­
formity with the provisions of Article 9017• 

2.Modalities for Transfer of Sovereignty: Simple Amendment or Referendum? 

Having concluded that for the transfer of the national sovereignty to the Community 
the Constitution has to be amended, the next issue is whether the contemplated 
amendment of the Constitution can take place through the normal procedure for the 
amendment of the Constitution or through a national referendum. 

A normal Constitutional amendment can be affected, as it was indicated before, by 
an affirmative vote of 2/3 of the members of the Parliament, while the referendum is 
not a usual way for amendment of the Constitution. It can be used in cases where 
the Parliament and the President deadlock on some legislative issues. However, 
there is no reason why it should not be used for such an important issue as the 
membership of the EC. 

Here, the threshold question is whether membership of the Community results in re­
nunciation by the member states of the sovereignty which they have transferred to 
the Community, or whether what they have transferred is simply the use of the sov­
ereignty rather than the sovereignty itself. 

Although the question may seem to be of academic importance, it is not totally ir­
relevant to the main question under consideration, viz. whether under the present 
Constitution national sovereignty may be transferred to the Community through a 
simple amendment. 

According to one view, the powers transferred to the Community cannot be clas­
sified as delegation du pouvoir; but a renunciation of the power18• Therefore, upon 
accession of Turkey to the Community, the argument goes on, a part of the national 
sovereignty has to be renounced. 

However, sovereignty is unreservedly vested in the Nation. Only its use is delegated 
to the TGNA, which it cannot delegate to any other group or person. The way out 
must be a national referendum19• 
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As opposed to this pro-referendum view, the majority of the scholars are of the view 
that any article of the Constitution may be amended through normal procedures; 
there is no need for a referendum. First, the Constitution does not make any differ­
ence between the amendment of the so-called basic articles, namely articles 6, 7, 
and 8 and other articles. They all are subject to the same procedure for the purpose 
of amendment. Secondly, the referendum is not a normal way of amending the 
Constitution. Rather, it is a procedure which the President invokes in cases where he 
disagrees with the Parliament on issues of special importance. Its use very much de­
pends on the decision of the President to call a referendum. Consequently, a major­
ity of the TGNA which may amend other provisions of the Constitution should have 
the same competence with respect to the amendment of Articles 6, 7 and 8 as well. 

An amendment along the lines with the former view would be more democratic and 
would be in keeping with the solemnity of this historical event, whereas an amend­
ment according to the latter view would be more practical and easy to realise. 

Suggestions for Amendment 

The practice and experience of the present members of the Community should pro­
vide some useful guidance to Turkey in the task of bringing its Constitution into line 
with the Community requirements. In particular, the constitutions of the Netherlands, 
Germany, Ireland, or Greece may be seen as appropriate examples. Accordingly, a 
provision may be inserted in the Constitution after Article 9 reading that: 

"Sovereign rights may be transferred to international organisations by an international 
treaty or by a national law. In such a case, the treaty cannot be ratified before the Par­
liament has given its approval therefor by an affirmative vote of at least 2/3 majority of 
its members and the law can only be passed if it is adopted by the same majority. • 

The 2/3 majority being also the majority which can amend the Constitution, any trea­
ty adopted by such majority could change the Constitution and the barriers against 
the transfer of sovereignty could be smoothly removed. 

Alternatively, a formula exclusive to the Community may be adopted. Then, the fol­
lowing text may be inserted after Article 9: 

"Nothing in this Constitution may be invoked as invalidating any part of the Treaties 
governing the European Communities and the existing and future acts adopted by 
the Institutions of the Communities which shall be binding on the state in their en­
tirety. (and shall form part of the domestic law under the conditions laid down in 
those treaties)". 
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3. Other Provisions of the Constitution, the Amendment of Which may be Necessary 

It is not intended here to examine exhaustively all provisions of the Constitution in 
terms of their compatibility with Turkey's potential membership of the Community. 
Rather, we would content ourselves with giving a list of those provisions, a perusal of 
which will show that they could create difficulties in case of such a membership2°. 
The list should include the followings: 

Article 16, on the position of aliens, which requires that basic rights and freedoms of 
aliens should not be restricted except in accordance with international law, may not 
be adequate in meeting the special position of "aliens from the member states•. · 

Article 39, on the right to movement and establishment, which in places may give 
power to the government in contravention of the Community law. 

Article 45, on agriculture and protection of workers, may infringe the Community 
rules, if not applied bearing in mind the relevant Community rules. 

Articles 46 and 47, on expropriation and nationalisation, which give the power to the 
government to expropriate or nationalise such sections of the private property or in­
dustry as it deems necessary from national point of view, may infringe relevant Com­
munity rules, although Article 222 of the Rome Treaty and the case law embodied in 
the Costa/Enel Case (1964) ECR 585 may give reasons for a contrary view. 

Article 48, on the freedom of work and contract, which enables the government to 
regulate and co-ordinate the private sector of energy may infringe the relevant Com­
munity rules since these rules are directly applicable. 

Article 49, on the right to work, may also cause similar problems, if not applied bear­
ing in mind the relevant Community rules. 

The same considerations may apply in the following cases: 

Article 50, on the conditions of work and the right to leisure; Article 55, on ensuring 
justice in wages; Article 56, on the right to social security; Article 65, on health ser­
vices and the protection of environment; articles 66,67,68,69 and 70 concerning po­
litical rights and duties; Article 73, on the duty to pay taxes; Article 166, on the State 
planning of economic and social life; Article 167 on control and supervision of the ex­
ternal trade, which gives full authority to the state to regulate and control the export 
and import of goods and services. 
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However, it seems that the question of whether the above mentioned Articles have 
to be so amended as to be compatible with the Community rules will depend on 
how the basic Articles on the transfer and exercise of the sovereignty are re­
formulated. 

4. Application and Effects of Treaties in the Turkish Legal System 

It is generally agreed that under Article 90, which provides that "international treaties 
duly put into force have the force of law", no act of transformation for application of 
treaties within the national legal system is required. But in real world, the practice is 
somewhat different. First, even if it is conceded that treaties become part of the na­
tional law once they have entered into force, without the need for any subsequent 
act of transformation, that would be the case for the self-executing treaties, for ap­
plication of which no act of implementation is needed. Treaties which address the 
legislative body or contain programmes or policies rather than clear, precise and un­
conditional provisions, are not capable of direct application. 

Second, there seem to be some elements inherent in Article 90 which suggest that 
some sort of transformation is needed for internal application of treaties. In particular 
where there is a need to have an enabling Act of Parliament in order to go ahead 
with the ratification, the Act may be considered both as a part of the process for ex­
pression of the consent of the state to be bound by the treaty and an act trans­
forming the treaty into the national legal system, as is the case perhaps in Germany. 
Furthermore, all treaties, whether or not they need any prior enabling Act of Parlia­
ment to become binding, have to be ratified, under Act No.244, by a Decree of the 
Council of Ministers (the so-called internal ratification). Thus, the Decree serves, in a 
sense, as an act of transformation. Actually, when the phrase "duly put into force•, as 
used in Article 90, is read in conjunction with Article 105, the suggestion seems to be 
that after the passing of the enabling Act of Parliament, there are necessary supple­
mentary acts to be made because, even after the Act of Parliament the treaty needs 
to be ratified and published in the Official Journal, so that it can become law inter­
nally. In other words, the government has the last word as to whether it is in the inter­
est of the Nation to be bound by the treaty in question. If it considers it to be so, it 
may take that step by issuing a Decree of the Council of Ministers to internally ratify it. 
The Decree must be adopted by the unanimous vote of all the members of the gov­
ernment and the President. It is published in the Official Journal to which the text of 
the treaty is enclosed. Additionally, the treaty enters into force on the date which is 
fixed in the Decree. These requirements ought to be satisfied if the treaty is to enter 
into force. This procedure sounds dualist. In particular, in cases where an Act of Par­
liament is not required for ratification, the Decree serves as an act of transformation, a 
point which is further supported by the Parliamentary Commentary on Act 244: 
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"However, the same acts have to take the form of an internal act at the same time,so 
that they could take effect within the national legal system. That can be realised only 
by a Decree". 

Whatever meaning might be given to the relevant text of the Constitution, in the face 
of Act 244, treaties ought to be either transformed into the national law or re­
produced in the form of national legislation or incorporated by reference into the na­
tional legal system, through the ratifying instruments, (the enabling Act of Parliament 
and by a decree of the Council of Ministers), so that they could be internally ap­
plicable. 

This conclusion is further supported by the fact that when the Turkish courts apply 
treaties they first refer to the enabling Act of Parliament or to the Decree whereby the 
particular treaty was ratified, citing the Official Journal in which it was published. 

It is against this background that the question of the application of the Community 
law within the Turkish legal system should be dealt with. 

In our opinion, with the ratification of an accession treaty which would make Turkey a 
member and which would require acceptance by Turkey of the founding treaties 
and the secondary legislation hitherto adopted within the Community (Acquis Com­
munautaire), the latter would have become part of Turkish law. 

However, a further question remains: would the acts of the institutions of the Com­
munity in the future be directly applicable in Turkey under the present system? The 
answer has to be "no"21, for the simple reason that effects of resolutions or decisions 
of international organisations are not dealt with in the Constitution. If the Constitution 
had a provision whereby the sovereignty could be transferred to the international or­
ganisations in general or to the Community in particular, one could have concluded, 
with some imagination, that effects of decisions of such organisations must be con­
sidered as a continuation of the very effect of the treaty whereby the organisation it­
self was created. But such is not the case here. Our suggestion is that Article 90 
should be so amended as to accommodate this contemplated situation. 

Suggestions for Amendment 

Thus after the last paragraph of Article 90 a paragraph in the following terms may be 
inserted: 

"International treaties duly put into force in accordance with international law shall 
have direct effect in the national law if they are directly applicable by their own terms. 
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They shall have a status superior to national laws•. 

"The preceding paragraph shall apply, mutatis mutandis, to resolutions, decisions or 
acts of international organisations, which are binding upon the state and are directly 
applicable by their own terms". 

Alternatively, a Community-specific amendment on the following lines may be con­
templated: 

"Nothing in this Article may be invoked as preventing the legislation or acts or de­
cisions of the European Communities from taking direct effect in Turkey by their own 
terms and, in case of conflict, from having a status superior to national laws". 

5. Status of international Treaties in Turkish Law 

The Constitution is not clear on the status of international treaties in relation to Turkish 
law. Its relevant provisions are susceptible to different interpretations22. Article 90 in 
fine provides that "international treaties have the force of law". No proceedings may 
be instituted before the Constitutional Court in order to challenge them constitu­
tionally". 

Additionally, Articles 15,16 and 42 define indirectly the status of treaties on human 
rights. Article 15, which is modelled on Article 15 of the European Convention Hu­
man Rights, provides that in times of war or public emergencies the rights guar­
anteed by the Constitution may temporarily be suspended, provided that the obliga­
tions of Turkey arising from international law are not adversely affected. As 
international law necessarily includes treaties, then it follows that treaties of hu­
manitarian character have a status superior to national law. Violation of them would 
also be a violation of the Constitution itself23. This is a rule of interpretation which has 
been upheld by the courts themselves. 

As to the status of treaties of a non-humanitarian character (those governed by Ar­
ticle 90}, the scholarly opinions differ. Some argue that these treaties have a superior 
status in relation to Turkish law, relying on the last paragraph of Article 9024• Others 
argue that, when all the relevant provisions of the Constitution are read together, the 
supremacy of treaties over conflicting national law is not substantiated. What Article 
90 simply says is that treaties have the force of law. So, in the case of conflict be­
tween the two, the rule lex posterior derogat priori applies25• Yet others, while agree­
ing with the latter view, add a word of caution that in cases where there is a conflict 
between subsequent national law and an earlier treaty, one has to look into the in­
tention of the legislator, i.e. whether it was his intention to violate the treaty in ques­
tion. If it was, it is the duty of courts to give effect to the legislation, regardless of the 
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fact that the state may be held responsible internationally for the violation. Otherwise, 
every effort should be made to reconcile the two texts in such a way that the treaty is 
ultimately given effect2s. 

The courts do not seem to have been influenced too much by the above-mentioned 
doctrinal arguments, however. 

The Court of Cassation takes the practical conflict of laws approach. In cases where 
both a treaty and a national legislation are applicable, the Court takes the view that 
the applicable law is the treaty, whether or not it is subsequent in time, because the 
matter covered by the treaty is brought out of the realm of nationallegislation27. 

The Conseil d'Etat seems to take it for granted that international treaties take prec­
edence over national legislation. In a recent case, it relied on and gave priority to ILO 
Convention 111 and the European Social Charter against an inconsistent sub­
sequent Turkish statute (Public Law 1402) to enter judgement for a number of uni­
versity professors who had been dismissed from their teaching posts by the military 
regime on the basis of the above-mentioned legislation28. Most recently, in a case 
which it decided on the basis of the freedom of thought guranteed by the Constitu­
tion and the European Convention on Human Rights, it observed that: 

"It is indisputable that the individual has been made a subject of international law by 
provisions of international instruments on human rights. By these instruments the 
state has gone under the obligation towards other (contracting) states that its citizens 
will benefit from the rights (provided for in these instruments). • 

Article 90 in fine of the Constitution, which was taken almost verbatim from the 1961 
Constitution, provides that international treaties duly put into force have the force of 
law. No proceedings may be established before the Constitutional Court to chal­
lenge them constitutionally"29. 

From this observation the Court has come to the conclusion that: 

"It is generally agreed in the Turkish jurisprudence that a treaty of this nature which is 
duly ratified and put into force has to be applied even if it might contravene the Con­
stitution, that its application cannot be suspended on the grounds that it contravenes 
prior or subsequent legislations or that the subsequent legislation has amended the 
provisions of the earlier treaty" (emphasis added). 

"By providing that it may not be pleaded before the Constitutional Court that treaties 
are in violation of the Constitution, the latter ought to be considered as having adopt­
ed the principle that treaties are superior in relation to the nationallaw"30• 

51 



In its examination of the constitutionality of the challenged legislation, the Constitu­
tional Court has almost always referred likewise to international instruments on hu­
man rights31 . But it has done it without strictly distinguishing between treaties as such 
and non-binding resolutions of international organisations. It may refer to a resolution 
of the Economic and Social Committee of the UN in justification of its holdings, 
alongside with a truly binding instrument such as the above-mentioned European 
Convention. However, on balance, it seems to treat international law on human 
rights on the same footling as the Constitution itself, a yardstick against which the 
constitutionality of national law is tested. 

Perhaps one may take relief from this practice of the courts as giving effect to inter­
national treaties on human rights, although it is clear from the case-law that the 
courts do not make any distinction between self-executing and non-self-executing 
treaties. Yet this practice does not make it sure that in case of membership, resolu­
tions or decisions of the Community, as opposed to the treaties as such, would be 
given priority over conflicting national laws. 

The inescapable conclusion is that the Constitution ought to be amended, perhaps 
on the lines of the suggestion made in preceding paragraph. 

CONCLUSIONS 

1- Turkey's membership of the Community would require a transfer of as much of 
national sovereignty to the Community institutions as is necessary according to the 
founding treaties. 

2- The Constitution in its present form does not permit any such transfer. It has to be 
amended in order to make the transfer of sovereignty possible. 

3- The Constitution may create difficulties as regards the direct application of the 
Community law within, and its status in relation to national legal system, in cases of 
conflict. Therefore, we suggest that Article 90 should be amended as we proposed. 

4- A number of other provisions of the Constitution need reformulation in the light of 
the requirement of the Community law and in full accordance with the form the 
transfer of sovereignty to the Community would take. 

5- Amendment may take place through a national referendum or through ordinary 
procedures for amendment of the Constitution. The question which method should 
be given preference is a political matter rather than a legal one. 
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