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For the purpose of this paper, the concept of national sovereignty refers to 
the highest authority or supreme power, which a state is entitled under inter­
national law to exercise, in principle, within its borders. However, this paper 
does not have for its object to study the concept of national sovereignty as 
such. Rather, it shall examine the situation in Turkey, in tl1e light of the evo­
lution of that concept, with special reference to the developments in the field 
of human rights and economic and political integration in Europe. 

In the first part of the paper, the meaning and the evolution of the concept of 
sovereignty shall be revisited, while an attempt is made to explain briefly 
and in the light of basic factors, which characterize the international life, the 
international limits which international law has imposed on the concept. For 
that reason, it shall address, in the peaceful first place, the restrictions which 
have been introduced to maintain the world public order and which emanate 
from the necessity to have respect for the peaceful co-existence of states, but 
which are not immediately felt in the internal life of the territorial state. In 
the second place, the focus shall be on the restrictions which have resulted 
from mutual interdependence of states and to which states have willingly 
agreed both within and outside their territories. Finally, it shall elaborate the 
limits which have been brought to the sovereignty of the state as a result of 
emergence of the individual as a subject of international law, at least so far 
as the protection of human rights is concerned. 

The second part of the paper shall focus on the question of whether the way 
in which the Turkish sovereignty is regulated by the Turkish Constitution is 
compatible with the requirements of international law, so far as it covers in­
ternational relations. 

• Asian Giindiiz is Associate Professor of Public International Law at Faculty of Law of Uni­
versity of Mannara, Istanbul. 



100 

1- The Evolution of the Concept of Sovereignty 

Jean Bodin who is generally credited for having introduced, for the first time, 
the concept of sovereignty into the political science in its original sense, de­
scribed the sovereignty in his famous book De Ia Republique (1577) as the 
absolute and permanent power within the state1• Later on, the philosophers of 
the 17th and 18th centuries described sovereignty as the highest, the most su­
preme power of the national state which has no power above itself. Thus, 
during those centuries, sovereignty which was understood as an underived, 
permanent, and indivisible power which accepted no authority above itself, 
came to have its original meaning2. 

However, it must be noted that sovereignty as formulated by Bodin was not 
without limits: it was conditioned by divine law and the law of nations. It 
was the subsequent writers who purported to turn it into an unlimited power3• 

As a natural result of elimination of feudalism and of the institution of em­
pire to form national states, the proponents of the concept of absolute sove­
reignty felt obliged to concentrate the political power in the hands of the 
monarch, who then personified the state, and to exclude the possibility of 

1 As to the concept of sovereignty see, among others, Lutem I, DevletleraraSI Hukukta Ege· 
menllk KavraiOJ [The Concept of Sovereignty in International Law] 1947; Ozman, A., 
"Devletlerin Egemenligi ve MilletlerarastTe~ekkilller" [Sovereignty of States and Interna­
tional Organizations] in A. U. H. F. D. vol XXI. no. 1-4, pp. 53-121; Meray, S.L., "Devletler 
Hukukuna Giri~ " [Introduction to International Law], vol. 1, 1968, pp. 296-300; ~elik, E.F., 
MllletleraraSI Hukuk [International Law], vol. 1, 1980, pp. 324-340; Kubah, H.N., Anaya­
sa Hukuku Derslerl (Genet Esaslar ve Slyasl Rejlmler) [Courses on Constitutional Law 
(General Principles and Political Regimes), 1971, pp. 144,48; Pazarct, Hilseyin, Uluslara· 
ras1 Hukuk Dersleri [Courses on International Law], Book II, 1989, p. 18ff.; Gonllibol, M., 
"Milletlerarast Politika" [International Politics], 1978, p. 47; Brierly, J.L., Tbe Law of Na· 
tions, 1930, p. 6; Brierly, J.L., Law of Nations, 4th edition, 1949, p. 142; Oppenheim, I.., 
(Lauterpacht H.) International Law, A Treatise, 1961, pp. 754-66; Kelsen, H., "The Princi­
ple of Sovereign Equality of States As a Basis for International Organization", Yale Law 
Journal, 1944 pp. 207-20; Kelsen, H., Principles of International Law, 1951, pp. 108-10, 
155-57, 216-17, 438-44; Lasok, Dominik- Bridge, J.W., Law and Institutions oftbe Euro· 
pean Communities, 4th edition p. 289; Lautetpacht, H., The Development of International 
Law by tbe International Court, 1958, pp. 297-400; Waldock, C.H.M., "General Course on 
Public International Law", Hague Recueil, 1962 - II, pp. 48-59; Brownlie, I., Prlndples of 
Public International Law, 3rd edition, pp. 287-97; Starke, J.G., Introduction to Intema· 
tlonal Law, 9th edition, pp. 95-96; Shaw, M.N., International Law, 2nd edition, pp. 12. 25, 
40. 

2 See, Oppenheim (Lauterpacht), supra note 1. p. 20; ~lik, supra note 1, pp. 324-25. 
3 See Brierly supra note 1, impression of 1930, p. 6. 
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power-sharing with any other persons and entitites. The sovereignty of the 
state within its borders was designed to be absolute. Thus, a multitude of ful­
ly sovereign states which co-existed side by side and which aimed at unifica­
tion within national boundaries, rather than a universal unity, came to form a 
new society. But that stituation could not be carried too far, for that would 
have resulted in isolation of the states and in irresponsibility of them towards 
each other. Because all the states were equally sovereign, they all were su­
preme within their boundaries. Consequently, an order which could govern 
the inter-sovereign relations was needed. Otherwise, they would have fallen 
into a chaos,in which they could have lost much, including their sovereign-
ty4. 

It was at that point that the movement of Renaissance and Reform started 
and that America was discovered, which led people to go on adventuring, to 
try their luck in new lands. Those, in turn, resulted in an improvement of in­
tercommunal relations and in the rise of a sympathy, across the borders, 
among peoples of the same faith. Last but not the least, revulsion of peoples 
against wars induced them to fmd international solutions to avert new wars 
or to form international alliances against potential aggressionss. 

All those events cumulatively revealed that the state was not the only, the fi­
nal and the perfect organized form of human beings; rather there was a wider 
society that went beyond the state and embraced it: international communi­
ty. Once, it became clear that there existed such a community, which must be 
recognized, it immediately became necessary to admit that the community 
would have its own legal order. The universal maxim that wherever there is a 
society there is a law which starts to take effect in international relations. It 
was there that the emergence of international law became inevitable and rose 
as a direct result and appreciation of that inevitable reality. Remaining loyal 
to its historical foundation, international law not only turned its back on the 
idea of empire which aspires to world domination, rather than co-existence 
of national states, but also rejected the national state as the only fact. Rather, 
it proceeded on the basis of a multitude of states, constituting an internation­
al society. It has linked states with the bond of the rule of law. Thus, it has 
given shape to a new concept of unity in accordance with the political reali­
ties of the time which had given rise to it6. 

4 ld. 
s ld. p. 8. 
6 ld. p. 9 
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However, the restructuring was not without problems. It was necessary tore­
concile the sovereignty of states with the rules and principles of international 
law which were created to govern the conduct of states and were binding on 
the latter, independent of the national rules of conduct. Surely, that was to be 
realized by restricting the sovereignty of the state. Therefore, the compatibili­
ty of the sovereignty in its original fonn with international law has always 
created difficulties. The very existence of international law means that the 
conduct of states shall be governed by a pre-fixed set of specific rules, and it 
makes it impossible to assert absolute sovereignty for states in their interna­
tional relations 7• Sovereignty implies the ruler on the one hand and the ruled 
on the other. It is not to recognize any superior, and it implies the power to 
take decision or to make binding judgments without the need to receive the 
consent of equals or inferiors8• Given that every state is sovereign, accep­
tance of absolute sovereignty in international relations would actually mean 
that international law does not exist. 

Besides, when one mentions the rights, duties, equality and independence of 
states, one immediately has to concede that there exists a superior order 
which confers rights or imposes duties upon them and makes them equal, in 
which case it is a logical necessity to accept that sovereignty is qualified by 
international law. Thus, one may defme sovereignty as the highest power 
which the state has within the parameters set by international law. This is the 
external aspect of sovereignty which is also called "independence".9It re~ers 
to the free conduct of the state in its international relations, without any ex­
ternal interference. The internal aspect of sovereignty, on the other hand, sig-

7 See, Oppenheim (Lauterpacht), supra note 1, pp. 122-23. 
8 Bodin expressed it in the following tenns: It is the distinguishing mark of the sovereign 

that he cannot in any way be subject to the commands of another, for it is he who makes 
law for the subject, abrogates law already made, and amends obsolete law. No one who is 
subject either to law or to some other person can do this. That is why it is laid down in the 
civil law that the prince is above the law, for the word law in latin implies command of him 
who is invested with sovereign power. Quoted from Six Books or tbe Commonwealth, 
Book I, chapter 8, by Lasok, in his work referred to above, at p. 289; see also ~elik, supra 
note 1, p. 325. 

9 In the arbitration of the Island of Palmas, the .Atbitrator Max Huber expressed this princi­
ple in the following tenns: "Sovereignty in the relation between states signifies indepen­
dence. Independence in regard to a portion of the globe is the right to exercise therein, to 
the exclusion of any other state, the function of a state." See the Island of Palrnas Case 
(United States and the Netherlands), reprinted in Bishop's International Law, Cases and 
Materials, 3rd edition, pp. 400-401. 
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nifies that the state has exclusive authority over all persons, things, found in 
or on its territory and consequently has the power to establish its own institu­
tions as it wishes and to legislate and govern freely. To put it shortly, sove­
reignty in international law means the autonomy of the state in its internal af­
fairs and its independence in its external affairs within the parameters set by 
internationallaw. 10 

At this point, it may be useful to list the restrictions on sovereignty, taking 
into account the factors and the needs which characterize the former. There­
fore, one ought to look into the factors which render international life possi­
ble and which characterize international relations as being relevant to the 
protection of world public order, independence of nations and the increasing 
importance of the individual in international society. 

In the following pages, an attempt shall be made to make such a grouping. 

1.1. Restrictions Necessitated by the Need for Peaceful Co-existence of 
States 

1.1.1. General Restrictions 

Given that the international community is composed of sovereign states, 
all states have to renounce such part of their sovereignties as is necessary for 
the establishment and preservation of world public order. Otherwise, interna­
tional life shall turn into a chaos. Therefore, the concept of the sovereign 
equality of states has come to comprise the following principles: all states are 
equal before the law; territorial integrity and political independence of every 
state is inviolable; every state has the right to choose its political, social, 
economic and cultural systems; every state shall respect its obligations and 
carry them out in good faith and shall live in peace with other states.n 

On the other hand, it is a well established principle of international law that a 
state can exercise its sovereignty, as referred to above, only within its own 

10 Cf. ~elik, supra note, 1, pp. 327-31. 
11 See, Declaration on Principles of International Law Concerning Friendly Relations and 

Coopreation among States in accordance with the Charter of the United Nations, as con­
tained in the Annex to Resolution 3625 (XXV) of the General Assembly of the United Na­
tions, adopted on 24 October 1970, reprinted in Basic Documents In Intematonal Law, 
ed. by I. Brownlie, 2nd edition, p. 32ff. 
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territory. In other words, no state may exercise its sovereignty outside its ter­
ritory.I2 

As a corollary to the principle that every state has sovereignty within its terri­
tory, it is absolutely forbidden to interfere in the internal affairs of other 
states. Corresponding to this principle is the equally established principle that 
no state may allow its territory to be used for the operation of terrorists or 
otherwise destructive or subversive activites against other states. 13 

As a result of equality of states, a state, generally speaking, cannot exercise 
its jurisdiction over another state. The same principle is applied to diplomatic 
representatives of foreign states over whom national authorities cannot enter­
tain jurisdiction without consent of the states of the formeri4 

States have also pledged themselves to solve their differences through peace­
ful means in order to preserve the world peace and to maintain the world 
public order. For that reason, the use of force has been put, in principle, in 
the hand of the Security Council of the United Nations. The latter acts, under 
Articles 24 and 25 of the Charter, on behalf of the member states. The Coun­
cil may take not only binding decisions by a majority of its members, as op­
posed to the resolutions about world peace, but it may also order enforce­
ment measures, including the use of armed forces, if it has come to the 
conclusion that there is "any threat to the peace, breach of peace or act of ag­
gression", a power which it may exercise under Article 39 of the Charter. 
That power it used in the Gulf conflict. The problems arising out of abuse of 
veto power granted to the permanent members of the Council aside, a state 

12 This principle was stated very clearly by the Pennanent Court of International Justice in 
1927 in the Lotus case: 

Now, the first and foremost restriction imposed by international law upon a state is that 
- failing the existence of a pennissive rule to the contrary - it may not exercise its pow­
er in any form in the territory of another state. 

See, the S.S. "Lotus" (France vs. Turkey), P.C.LJ. Ser. A. No. 10 (1927). The text of the 
case is also reprinted, among othen, in Bishop's International Law, Cases and Materials, 
3rd edition, pp. 536, 539. 

13 The U.N. Declaration, as mentioned in supra note 11, states that: 
Also, no state shall organize, assist, foment, finance, incite or tolerate subversive, ter­
rorist or armed activities directed towards the violent overthrow of the regime of anoth­
er state, or interfere, in civil strife in another state. 

14 As to the principles regarding the sovereign immunity of states, see Gllndliz, Asian, Ya· 
bana Devletlerln Y arg1 B~1§1khe1 ve Milletlerar8SI Hukuk [Juridictional Immunities 
of Foreign States and International Law),lstanbul: Beta, 1984. 
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other than a permanent member against which such a decision has to be tak­
en, cannot block such a decision, even if it is a non-permanent member.1s 

Thus, resort to war, which was once an attribute of sovereignty of every 
state, has ceased to be a right under present international law. Today, such a 
right is limited only to the existence of a situation of self-defense. This pow­
er has been taken away from states in the interest of world peace.l6 This re­
striction is applied not only to the executive branch of the state but also, 
equally, to the legislative and the judiciary as well. For example, the legisla­
ture cannot declare a war which is not a war of self-defense. A treaty whose 
object is aggression against another state is null and void. 

Those restrictions are universal in character in that they bind all states. They 
constitute the minimum conditions for peaceful co-existence of states. They 
are both included in the customary rules of international law and embodied 
in the provisions of the Charter of the United Nations. 

1.1.2. Domestic Jurisdiction of States and Sovereignty 

In international law, such areas of state activities which are not subject 
to international law constitute the domestic jurisdiction of a state17• The 
scope of those areas, however, depends on international law and varies with 
the degree of development of the latter. Thus, matters which fall by interna-

15 See, among others, Belik, Mahmut, Devletin Hazp Selahiyetinin Tahdidi ve Milletleraras1 
lhtilaflann Sulh Yolu ile Halli Usulleri [Restriction of Right to Resort to Wax of the State 
and Procedures for Peaceful Settlement oflnternational Disputes], 1956, p. 144-179. 

16 Belik, supra note 15, pp. 42-47. 
17 See, D.W. Bowett, The Law oflntematlooal Institutions, 4th edition, pp. 24-25; Meray, 

S.L, Devletler Hukukunda Blrlqml~ Mllletler Anla~mas1 ve Tatblkatma GOre Mllll 
Yetkl Meselesl [Domestic Jurisdiction in International Law According to the Charter and 
Practice of the United Nations], 1952; Meray, S.L., Devletler Hukukuna Girl§ [Introduc­
tion to International Law], vol. 1, 1968, pp. 305ff.; c;elik, E.F, "Milli Selabiyetin Hukuki ma­
biyeti Hakkmda neri SilrUlen Nazariyeler" [Theories as to the Legal Nature of Domestic Ju­
risdiction], in S.B.F.D. 1956, vol. XI, no. 3, pp. 119-49; Pazara, HUseyin, Uluslararas1 
Hukuk Derslerl [Courses on International Law, Book ll, 1989, p. 75; Belik, M.R., Devletln 
Harp Selablyetlnln Tabdldl [Restriction of the Right to Resort to Wax of the State], 1956, 
p. 141; Brownlie, I., Principles of Public International Law, 2nd edition, p. 244 ff.; Brier­
ly, J.L., "Matters of Domestic Jurisdiction", in BYIL, 1925, pp. 8-19; Waldock, C.H.M., 
"General Course on Public International Law", in Hauge Recuell, 1962 - ll, pp. 173-91; 
"The Plea of Domestic Jurisdiction before International Legal Tribunals", in BYIL, 1954, 
pp. 96-142; Fitzmaurice, G., "The General Principles of International Law", in Hague Re· 
cuell, 1957- IT. pp. 59-67. 
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tionallaw within the domestic jurisdiction of a state at a given time are con­
sidered to be outside the operation of international law. As a result, interna­
tional organizations or any other state or group of states do not have legal 
power to intervene in such matters.18 This principle was stated in Article 15, 
paragraph 8, of the Convent of the Lague of Nations, just as it is stated in Ar­
ticle 2, paragraph 7, of the Charter of the United Nations: 

Nothing contained in the present Charter shall authorize the 
United Nations to intervene in matters which are essentially 
within the domestic jurisdiction of any state or shall require the 
members to submit such matters to settlement under the present 
Charter; but this principle shall not prejudice the application of 
enforcement measures under Chapter Vll. 

It is generally accepted that a body seized of a dispute has the competence to 
decide on a preliminary question of whether a certain matter falls within the 
domestic jurisdiction or not. 

On the other hand, international courts have been able to express themselves 
on the question of when a matter falls in the domestic jurisdiction. In the Na­
tionality Decrees in the Tunisia and Morocco case, the Permanent Court of 
International Justice ruled that the question of when a matter fell in the do­
mestic jurisdiction was relative, depending on the development of interna­
tional relations. In its view, even a matter such as the determination of na­
tionality, which is considered in principle within the domestic jurisdiction of 
states, may cease to be so if and when it is partly or wholly regulated by in­
ternational law. In such a case, the state in question will restrict its sovereign­
ty by having undertaken obligations in form of a treaty or otherwise towards 
another state or states, and consequently, the matter so regulated, ceases to be 
a matter of domestic jurisdiction only.19'fhe International Court of Justice, 
too, has consistently applied this principle wherever the occasion has ari­
sen.20 

The organs of the United Nations have been able to diccuss the topic on vari­
ous occasions, but that has not prevented them from taking resolutions or 
decisions on violations of human rights, the principle of right to self-

18 For details, see Belik, supra note 17, p. 141. 
19 See, P.C.I,J., Series A, No. 4, 1923, pp. 7, 23-24. 
20 See, Aegean Sea Continental Shelf case (Greece vs. Turkey), I.C,J. Reports, 1976, pp. 2-4, 

paragr. 52. 
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detennination, on colonialism and non-self-governing countries. Generally 
speaking, they have not refrained from taking decisions or resolutions regard­
ing actions repugnant to the aims and principles of the UN, or in cases where 
a decision had to be taken that a state party to a dispute breached or threat­
ened the world peace.2I 

Thus, in international law, it is accepted, in principle, that there are areas 
where the state has exclusive jurisdiction. Its scope is determined by interna­
tional law. It is not fixed or permanent; rather, it varies with the development 
of international relations. Even such areas as the regulation of citizenship or 
nationality, which is generally considered to fall within the exclusive juris­
diction of state, may cease to be so if the state has undertaken towards other 
states international obligations. The state then may have concurrent jurisdic­
tion with other states or even no jurisdiction at all. This is nothing but accep­
tance of the fact that even in areas where a state has unlimited jurisdiction, 
the latter may be restricted as international law further develops. 

1.2. Restrictions Necessitated by Scientific - Technological Develop­
ments, Polarization in the World, Interdependence and the Need for 
Cooperation 

1.2.1. Restriction of Sovereignty for the Purpose of Institutionalized 
Cooperation 

Developments in the fields of science and technology have enabled peo­
ples to better know one another, to be informed of developments in any part 
of the world and have provided physical conditions for freer movement of 
goods, capital and labour. On the other hand, states have come to a point 
where they fmd it very difficult to statisfy by themselves alone the ever­
increasing demands of their populations. That has, in tum, not only given a 
new impetus to the development of international trade, but also it has given 
life to the structural means whereby such trade could be conducted While 
states which are able to produce goods at the highest quality are dependent 
on the raw naterials from other states, states commanding energy sources are 
able to influence the rest through their decisions and actions. 22 

21 See, Brownlie, supra note 17, pp. 294-95. 
22 Cf. Friedmann, W., Tbe Changing Structure oflnternatlonal Law, 1964, p. 60. 
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States which alone had no or little power of competition in the world markets 
felt obliged to cooperate with others to gain such power together. States 
which alone were not able to provide for the well-being and prosperity of 
their peoples have seen that they could do so when they cooperate with oth­
ers. That phenomenon has given permanence to ad hoc cooperation arrange­
ments which, in turn, resulted in the birth of international organizations. 
Thus, institutionalized cooperation started; hence, the establishment of 
OECD, EC, EFTA, LAFTA, World Bank, COMECON etc. 

On the other hand, polarization after World War II required that institutional­
ized international cooperation be extended to political and military areas. 
Hence, the establishment of the Council of Europe, Western European Un­
ion, NATO, Warsaw Pact which is now dissolved. 

One has to admit that the emergence of international organizations has inevit­
ably diminished the sovereignty of states. They have voluntarily renounced, 
through treaties they have freely entered, such part of it as was necessary for 
the establishment of such organizations. 

However, membership of all the international organizations does not dimin­
ish the sovereignty of the members to the same extent.In that respect, many 
variations exist. We suggest to break them down into two groups as a matter 
of convenience: 

1. Classical international organizations 

2. Supranational or quasi-supranational organizations 

What distinguishes the latter from the former may be summarized as follows: 

If an organization has: 

a) a constitution-like statute or charter. 

b) at least one body which is capable of taking binding decisions with a ma­
jority vote of the members. 

c) a mechanism for execution of its decisions. 

d) the power to take decisions binding not only upon the member states but 
also upon their citizens, and 

e) its own court, 

it is considered to be a supranational organization. Lack of one or two of the 
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above-mentioned qualifications may disqualify it from that group.23 

NATO may exemplify the classical international organization, while the EC 
surely falls in the category of supranational organizations. The mechanism 
established within the context of the Council of Europe and the European 
Convention on Human Rights to give effect to the rights and freedoms guar­
anteed therein through what we call the Strasbourg Institutions (the Commis­
sion, the Court and the Committee of Ministers), comes close to the latter ra­
ther than to the former group. Perhaps the same thing could be said with 
regard to the UN, taking into account the powers conferred upon the Security 
Council by the Charter though, in practice, they are hardly exercisable be­
cause of the abuse of the veto power by the permanent members.24 

Turkey is a member of the NATO, the Council of Europe respectively and 
co-founder of the UN, and has applied for full membership to the EC. There­
fore, its sovereignty is affected by its membership of or relationship with 
those organizations. An attempt shall be made below to indicate the extent to 
which membership of those organizations requires renunciation of sovereign­
ty. First, we shall briefly explain the structure of the EC, leaving our consid­
erations of the UN and the Council Europe to a latter stage. 

1.2.2. Supranationality and Transfer of State Sovereignty: The EC Ex­
ample 

The EC is an organization which has its own legal system, its own per­
sonality and is endowed with real powers as a result of corresponding powers 
being transferred to it from the member states. In other words, the member 
states have created a community with such powers as binding both them and 
their citizens.2s The European Court of Justice has stated that fact in the Co­
sta/Enel case, which was to become very famous, in the following terms: 

By contrast with ordinary international treaties, the EEC Treaty 
has created its own legal system which, on the entry into force 
of the Treaty, became an integral part of the legal systems of 

23 For details, see Azsava, A.F., Avrupa Topluluklan Hukuku ve Bu Hukukuo Ulusal 
Alaoda Uygulaomasmdao Dogan Soruolar [The Law of the European Community and 
Problems Arising out oflts Application in National Sphere], 1985, p. 17, note 53. 

24 Recent rapproachment between the West and the East may change this position, as is 
shown by the solidarity of the pennanent members in the case of Jraki invasion of Kuwait 

25 See, among others, Lasok, D.- Bridge,I.W. Law and lostltutloos of the European Com-
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the Member States and which their courts are bound to apply. 

By creating a Community of unlimited duration, having its own 
institutions, its own personality, its own legal capacity and ca­
pacity of representation on the international plane and, more 
particularly, real powers stemming from limitation of sove­
reignty or a transfer of powers from the states to the Communi­
ty, the Member states have limited their sovereign rights, albeit 
within limited fields, and have thus created a body of law 
which binds both their nationals and themselves. 26 

For the reasons referred to above by the Court, Community Law prevails 
over national laws in certain areas. The member states cannot, in law, even 
through legislations, take actions which would result in the abolition or 
weakening of Community Law. The Court went on to put it in emphatic 
terms: 

The integration into the laws of each Member State of provi­
sions which derive from the Community, and more generally 
the tenns and the spirit of the Treaty, make it impossible for the 
state, as a corollary, to accord precedence to a unilateral and 
subsequent measure over a legal system accepted by them on a 
basis of reciprocity. Such a measure connot therefore be incon­
sistent with that legal system. The executive force of the Com­
munity law cannot vary from one state to another in deference 
of subsequent domestic law, without jeopardizing the attain­
ment of the objectives of the Treaty set out in Article 5 (2) and 
giving rise to the discrimination prohibited by Article 7. 27 

After having made some other statements for the reasons which we need not 

munltles, 4th edition, pp. 27ff; Dolmans Maurits, J.F.M., Problems of Mixed Agree­
ments, Division of Powers within the EEC and the Rights of Third States, 1985, pp. 7ff; 
Dogan, lzzettin, TUrk Anayasa Diizenlnln Avrupa Topluluklara Hukuk Diizenlyle 
Biitiinlqmesl Sorunu [The Problem of Integration of the Tmkish Constitutional Order into 
the Legal Order of the European Communities] 1979; Pazarc1, Hiiseyin, Uluslararas1 Hu­
kuk A~lSindan Avrupa Ekonomlk Toplulugu'nun Yapt1g1 Anlll§malar [Agreements 
Made by the European Communities: An Analysis from the Angle of International Law], 
1978, pp. 20 ff. 

26 Case 6/64 (1964), EC R., p. 583, 593, reprinted in Leading Cases In the Law oftbe Euro­
pean Communities, eds. D.J. Gilstra-H.G. Schenners - E.L.M. Volker- J.A. Winter, 4th 
edition, p. 87, 91, 113,290, 354, 454. 
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mention here, in support of its reasoning, the Court felt obliged to touch Arti­
cle 189 of the Treaty of Rome. As it is a common knowledge, that article is 
about the supremacy and direct applicability of Community Law: 

In order to carry out their task, the Council and the Commis­
sion, shall, in accordance with the provisions of this Treaty, 
make regulations, issue directives, take decisions, make recom­
mendations or deliver opinions. 

A regulation shall have general application. It shall be binding 
in its entirety and directly applicable in all Member States. 

A directive shall be binding, as to the result to be achieved, 
upon each Member State to which it is addressed, but shall 
leave to the national authorities the choice of form and meth­
ods. 

A decision shall be binding in its entirety upon those to whom 
it is addressed. 

Recommendations and opinions shall have no binding force. 28 

Taking into account those aspects of the article in question, the Court said: 

The precedence of Community Law is confirmed by Article 
189, whereby a regulation 'shall be binding' and 'directly appli­
cable' in all Member States'. This provision, which is subject to 
no reservation, would be quite meaningless if a state could uni­
laterally nullify its effects by means of a legislative measure 
which could prevail over Community Law.29 

It would not be wrong to say that a renunciation by member states of a part 
of their national sovereignty lies at the foundation of the functioning and vi­
tality of the EC, as was put by the Court: 

28 As to the supremacy of Conununity Law, see, in addition to the works referred to in supra 
note 25, Wyatt, I.- Dash wood, A., The Substantive Law of the EC, 2nd edition, p. 25ff. 

29 See, Costa/Enel case, supra note 26, p. 114. Equally important is the Van Gend en Loss 
case, in which the Court said: 

The conclusion to be drawn from this is that the Community constitutes a new legal or­
der of international law for the benefit of which the states have limited their sovereign 
rights, albeit within limited fields, and the subjects of which comprise not only Member 
States but also their nationals. 

See, Van Gend en Loss vs. Netherlands Fiscal Administration; case 26/62 preliminary rul­
ing of S February 1963, 1963 ECR 10, reprinted in Leading Cases, pp. 83-86. 
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This transfer by the states from their domestic legal system to 
the Community legal system of the rights and obligations aris­
ing under the Treaty carries with it a permanent limitation of 
their sovereign rights, against which a subsequent unilateral act 
incompatible with the concept of the Community cannot pre­
vai1.3o 

The Court reiterated the same line of thought in the Second Art Treasure case 
as well: 

The grant made by Member States to the Community of rights 
and powers in accordance with the provisions of the Treaty in­
volves a definitive limitation on their sovereign rights and no 
provisions whatsoever of national law may be invoked to over­
ride this limitation.3I 

Restriction of sovereignty not only entails compatibility of Community Law 
with the present national law, but also requires that future legislation of the 
Member States should be so.32 On the other hand, the Court supervises the 
application of Community Law. National courts are bound not only to apply 
Community Law, but they are also required to refer to the Court any dispute 
or hesitation over its interpretation for its preliminary opinion.33 Consequent­
ly, in areas where the Community is endowed with exclusive power, the ex­
ercise of sovereignty of the Member States is transferred to the former. 

1. 3. Restrictions Resulting from the Ever-Increasing Protection at the 
International Level of the Individual 

1. 3. 1. The Individual as a Subject of International Law 

International law was born as the law among states, and to a great de­
gree it still retains that character. The persons whom it addresses are, in prin­
ciple, states. That is why international courts and tribunals have declared that 
international law does not directly confer rights or impose duties upon the in­
dividual, but that it would do so through the state of which the individual is a 

30 See, Costa/Enel case, supra note 26, p. 114. 
31 Second Art Treasure case (Commission of the EC vs. Italian Republic), case 48/71, judg­

ment of3 July 1972, 1972 ECR, 532; reprinted in Leading Cases, pp. 103-104. 
32 Simmenthal case 106{77 (1978), ECR 692, 643, 644, reprinted in Leading Cases, ;p. 138. 
33 See, Treaty of Rome, Article 177. 
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national. In the Mavromatis case, the Pennanent Court of International Jus­
tice stated that principle in the following words: 

By taking up the case of one of its subjects and by resorting to 
diplomatic action or international judicial proceedings on his 
behalf, a state is in reality asserting its own rights - its right to 
ensure, in the person of its subjects, respect for the rules of in­
ternationallaw.34 

As a corollary to that principle, even in cases where rights are conferred 
upon individuals through treaties concluded between states, the fonner can­
not ask for vindication of rights in questions in his own right. Likewise, 
where the individual is wronged in foreign states he does not have any legal 
standing at the international level, if his state does not take up his case 
through diplomatic representations. 

Although this is still the prevailing position in international relations, the de­
velopments recorded in international law after the second half of the 20th 
century have resulted in the individual becoming partly the subject of inter­
national law. 35 

In the first place, today an individual who has committed war crimes or 
crimes against peace and humanity is personally responsible at international 
level. This was proved to be the case at the Nuremberg and Tokyo Trials. 
The international instruments adopted subsequently have been added to that 
list.36 

In the second place, the personal responsibility of pirates at the international 
level is today beyond any doubt. All national courts in custody of them shall 
have jurisdiction to try them. 37 

In the third place, there have developed a set of new principles under which 
apartheid, illicit traffic in narcotic drugs, traffic in women and children and 
hijacking of aircrafts are viewed to be crimes giving universaljurisdiction.38 

34 See, Mavromatis Palestine Concessions, P.C.I,J. Series A, No. 2, reprinted in Bishop's In-
ternational Law, Cases and Materials, 3rd edition, pp. 747-48. 

35 See, Lauterpacht, H., IntemaUonal Law and Human Rlgbts, 1950, pp. 27ff. 
36 ld., pp. 35-48. 
37 See, Convention on High Seas of 1958, Geneva, Article 19; U.N. Convention on the Law 

of the Sea of 1982, Jamaica, Article 105. 
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On the other hand, attempts to protect the rights of workers at an internation­
al level have gained a momentum since the establishment of the International 
Labour Organization (I.L.O.) in 1919.39 A practical and reasonably effective 
legislative and enforcement mechanism established within the ll..O system 
has made it possible and easier for workers to gain additional support from 
abroad in their struggle to form trade unions and to pursue collective bargain­
ing with employers. Parallel to that development, the European Social Chart­
er has introduced common rules for the protection of workers at the regional 
level, with its supervisory mechanism.40 

Moreover, new developments and improvements in the other fields of human 
rights must be specifically mentioned here. The Charter of the United Na­
tions which proceeds from the idea that an enduring world peace can only be 
established and maintained if human rights are respected, and which has for 
its object to avert the repetition of cruelties and brutalities of World War ll, 
provides for not only basic principles regarding the protection and mainte­
nance of world peace but also principles requiring respect for human rights 
and freedoms.41 

However, the Charter does not defme the rights in question. To fill that gap 
in the years following the acceptance of the Charter, additional proclama­
tions were issued and instruments or conventions were adopted. In 1948, the 
Universal Declaration on Human Rights was adopted by the General Assem­
bly of the United Nations.42 In 1966, the International Covenant on Civil and 

38 See, International Conveniton on the Suppression and Punishment of the Crime of Apar­
theid, 1973, Article 1. in Human Rights, A Compilation of International Instruments, 
United Nations, 1988, p. 69. 

39 For the English text of the Constitution of ILO see, "The Constitution of the International 
Labour Organization", in Basic Documents In International Law, ed. I. Brownlie, 2nd edi­
tion p.45. Its Turkish translation appears in Resmt Gazete [Official Gazette], 16.2.1948, No. 
6833, and in Diistur, tertip (impression) ill, cilt (volume) 29, p. 778; Diistur, tertip III, cilt 
3, p. 1054. 

40 The European Social Charter, Directorate of Press and Infonnantion, Strasbourg, 1978; the 
official Turkish translation is reprinted in Resml Gazete, 14 Ekim 1989. 

41 The English text of the Charter is reprinted in Brownlie, supra note 39, pp. 1-31. Its offi­
cial Turkish translation is reprinted in Mllletlerarast Hukuk ve Mllletlerarast Tqkllatlar 
lie tlglll Temel Belgeler [Basic Documents Concerning International Law and International 
Organizations], ed. Aslan GUndUz, 1987, p. 20ff. 

42 The English text of the Declaration is reprinted in Brownlie's Basic Documents In Interna­
tional Law, 2nd edition. pp. 144-49. Its Turkish translation is reprinted in Mllletlerarast 
Hukuk ve Mllletlerarast TqkliAtlar Hakkmda Temel Belgeler [Basic Documents Con­
cerning International Law and International Organizations], ed. Asian GUndUz, 1987, p. 
201fT. 
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Political Rights and the International Covenant on Economic, Social and 
Cultural Rights43 were adopted and opened for signature of states by the 
same body. Those conventions both defme the rights and freedoms and pro­
vide for sanctions of some sort against potential violations. 

Turkey is an original member of the United Nations and, consequently, is 
bound by the provisions of the Charter. Pursuant to Articles 55 and 56 of the 
Charter, it has to respect human rights. But those articles are not self­
executory. They do not defme human rights. They impose on the member 
states a duty to respect human rights, but it is a duty the scope and contents 
of which are not delineated. 

That was why the Supreme Court of California was unable to give effect to 
those principles in a case which was based upon the latter.44 

That being the case, scope and limits of the obligations of the Turkish state 
arising from the Charter are not clear. They need to be supplemented by oth­
er means. Without that, the only clear obligation seems to be that gross viola­
tions of the Chapter directed at a certain group of people or having their fo­
cus on a certain kind of activities are absolutely forbidden by the Charter. 

The impact of the Universal Declaration on the national state is not easy to 
grasp. In particular,we notice a practice in this country to put on an equal 
footing the Declaration and the European Convention on Human Rights, 
which needs correction. 

lt should be clearly noted that the Declaration, as its name suggests, is not a 
treaty which commands the binding undertaking of states. In spite of the fact 
that it was adopted by an overwhelming majority of the General Assembly 
in 1948, no state dissenting and only 8 states abstaining, it is only a declara­
tion. When states expressed themselves on its legal nature, they clearly indi­
cated that it was not a treaty, and that it was not binding upon them.That con­
viction underlay the positive votes cast in its favor and they must be 
understood in that context. 4S The attempts on the part of some states to have 
the Declaration adopted as an authoritative interpretation of the Charter did 
not prevail.46 The Declaration defmes the rights and freedoms but it does 

43 For the text of the Convenant see, Human Rlgbts, A Compilation of International In-
struments United Nations, 1988, pp. 7-43 

44 See, Sei Fuiji V. California, Supreme Court of California, reprinted in 19,1LR 312, 1952. 
45 See, Lauterpacht, supra note 35, p. 392ff. 
46 In particular, France and Belgium. See ld., p. 402. 
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not impose any obligation on states to execute them. Therefore, the Declara-
tion qua Declaration has no binding force. Its having been identified with 

the European Convention in practice goes too far beyond its real meaning. 

Be that as it may, some provisions of the Declaration may be considered as 
binding in one of two ways: Firstly, some provisions have come to receive 
blessings of nations as customary rules. They are binding in that capacity. 
Secondly, many provisions of the Declaration have found their ways into 
constitutions of nations47 and into the subsequent international conven­
tions.48 They have become binding in new contexts. When we say that the 
Declaration is not binding as such, we try to point to a misunderstanding. We 
are next to none to acknowledge and appreciate the tremendous influence 
which it has exercised over the subsequent national and international legisla­
tion. It is always possible to abrogate or to put an end to treaties, but the Dec­
laration which is an embodiment of an eternal reality shall live as long as hu­
manity exists and it shall remain a source of inspiration for all nations 
without exception. 

The Council of Ministers of Turkey had the Declaration published in the Of­
ficial Gazette in 1949 with the order that it be taught in schools and made 
known to the public. The acceptance of the Declaration was not subject to 
the same procedure as treaties, which was correct.49 

The Declaration has influenced the Turkish state not only in its enunciation 
of ordinary laws but also in its making of the Constitution and restructuring 
of the state mechanism. 

1.3.2. Supranational European Supervision System and Restrictions on 
National Sovereignty 

The restrictive influence of the European Convention on Human Rights 
upon the national sovcereignty of the signatory states is more marked than 
that of other international instruments. The Convention, which was signed in 
1950, is complemented by 9 protocols.Turkey adhered to it in 1954, and it 

47 See. Giindilz. supra note 41. pp. 100-102. 
48 ld., pp. 201-202. 
49 See, Resml Gazete [Official Gazette] 27 May, 1949. 
SO The Turkish translation of the Convention and its 8 protocols are teprinted in Mllletlerara­

sl Hukuk ve Mllletleraras1 Tqkllatlar Hakkmda Temel Metloler [Basic Documents 
Concerning International Law and International Organizations), ed. Asian Giindilz, 1987, p. 
237ff. 
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has since become an important part of Turkish public law.~0 However, it is 
common knowledge that full application of the Conventional order can be re­
alized only when the competence of the Commission under Article 25 and 
that of the Court under Article 46 have been accepted by the contracting 
states. Turkey has only recently accepted both the competence of the Comis­
sion to receive individual applications and the competence of the Court under 
Article 46. ~ 1 That is why the existence of the European-Convention-system, 
which is an integrated whole with its rules of conduct and its mechanism for 
the objective European supervision, has not yet been felt strongly enough in 
the Turkish legal system. That is why the dimension which the European Su­
pervision system has obtained through the application and interpretation of 
the Convention is not fully perceived in Turkey. 

Here, a word of explanation about the Convention itself would be useful. The 
Convention is applied and interpreted by its own organs. Though execution 
of the judgments of the Court or of the decisions of the Committee of Mini­
sters requires cooperation of the signatory states, what was created in Stras­
bourg has eventually turned into an objective legal order. For that reason the 
European Convention is different from ordinary treaties which are based on 
mutual undertakings of the contracting parties. The Convention has created 
an objective order of obligations. Consequently, even if a state fails to fulfil 
its obligations arising from the Convention, the other contracting parties can­
not reciprocate in the same way. They have to continue to apply the Conven­
tion as was amply stated in the case of Ireland vs. United Kingdom: 

However, the Irish Government's argument prompts the Court 
to clarify the nature of the engagements placed under its super­
vision. Unlike international treaties of the classic kind, the Con­
vention comprises more than mere reciprocal engagements be­
tween contracting parties. It creates, over and above a network 
of mutual, bilateral undertakings, objective obligations which, 
in the words of the Preamble,benefit from a collective enforce­
ment.~2 

The protection of basic human rights is a part of common heritage of West­
em Europe. With the European Convention on Human rights it is enriched. 

S1 The Turkish declaration regarding the competence of the Court is to be valid for three years 
and renewable afterwards, See, Resml Gazete 27 September, 1989, No. 20295. 

S2 Council of Europe, E.C.H.R., Case of Ireland vs. the United Kingdom. judgment, Stras­
bourg, 18 January 1978, paragr. 239. 
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Some even would go as far as to say that the European Convention is of con­
stitutional caharacter for the signatories, and that it has become the charter of 
the constitutions of liberal Western European states.s3 Attempts to protect 
human rights date as far back as about 200 years ago and characterize the Eu­
ropean public law. That is why the respect for human rights, demoracy and 
supremacy of rule of law, which are needed to make the former possible, are 
necessary conditions for membership of the Council of Europe and of the Eu­
ropean Community respectively. 

The European Community does not have its own catalogue of human rights 
and an enforcement mechanism. But in a joint declaration issued in 1977 by 
the Commission, the Council and the Parliament it was categorically stated 
that the Community would respect human rights. 54 Although the efforts of 
the Community to become a party to the European Convention have not met 
with success, the Court of Justice has always accepted the provisions of the 
Convention as being among the general principles of law and applied them 
wherever that was required in the cases it decided. ss 

The Court of Justice applies the provisions of the European Convention to 
the disputes, on the other hand, in conjuntion with the concepts and princi­
ples common to the constitutions of the member states. In other words, the 
provisions of the conventions and principles and concepts common to the 
constitutions of the member states are treated on an equal footing. S6 

Besides, the Declaration of Human RightsS7 adopted by the European Parlia­
ment in 1989 both refers in its Preamble to the Convention and confirms it 
by declaring similar or identical rights and freedoms. 

The Convention contains self-executing provisions and confers upon individ­
uals rights and freedoms, as is clearly stated in Article 1: 

The High Contracting Parties shall secure to everyone within 

53 See, Balar c;aglar, Anayasa Blllml, Blr c;a1•1ma Taslal• [Constitutional Science, A 
Worldng Draft], BFS, 1989, p. 35. 

54 See, Offical Journal 1977, C 103/1; European Community Bulletin 3/1977, p. 5. The 
same declaration was later on adopted by the European Council. See, European Communi­
ty Bulletin, 3/1978, p. 5. 

55 See, Lasok-Bridge, Law and InstHutlons of the European Communities, 4th edition, p. 
160. 

56 See,ld., p. 160ff.; Steiner, I., Textbook on EEC Law, 1988, pp. 41-42 
57 See, Declaration of Human Rights, Doc. A 2-3/89, Resolution, 12 April, 1989, in OMdal 

Journal No. 120/.51. 
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their jurisdiction the rights and freedoms defmed in Section I of 
this Convention. [emphasis added] 

Hence, the words "shall secure" were substituted by the drafters of the Con­
vention for the words "undertake to secure" in Article l.ss 

On the other hand, the obligation of the parties is not limited to giving effect 
to the rights and freedoms contained in the Convetion. They also have to pre­
vent violations of them at a lower level and remedy the results of violations 
if the latter have somehow occurred 59 The order of objective obligations 
created by the Convention is maintained by the Starsbourg Institutions re­
viewing and supervising the application of the Convention in the signatory 
states, that is through European supervision. 

1.3.2.1. Supervision by the Strasbourg Institutions of the Convention in 
Concrete and Abstract Terms 

In order to better explain the objective order of obligations created by 
the Convention, it is both useful and necessary to examine the supervision by 
the Strasbourg Institutions of the application of the Convention in the signa­
tory states. 

· Under Article 24, every contracting state may lodge complaints with the 
Commission against any other contracting state which, in its opinion, has vi­
olated any provision of the Convention (interstate application procedure). In 
order to do so, it does not need to show that its rights or interests or those of 
its nationals have been affected by the violations.60 Because what is at stake 
here is that the general or public order of Europe in which rights of the con­
tracting states and individuals as recognized by the Convention should be 
protected, every contracting state has the right to see that the order is respect­
ed.61 

More importantly, in order to initiate the inter-state application procedure, it 
is not necessary to wait for an implementing measure in violation of the Con­
vention. Mere existence of a law which provides for or directs or authorizes 

S8 Council of Europe. E.C.H.R., Case of Ireland vs. United Kingdom, Judgment, 18 January, 
1978, p. 239. 

S9 Id. 
60 See, Council of Eurpoe, E .C.H.R. Case of Ireland vs. United Kingdom, judgment, Stras­

bourg, 18 January 1978, paragr. 240; Case of Klass and Others, judgement, Strasbourg, 6 
September 1978, paragr. 33. 

61ld. 
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measures incompatible with the Convention would be enough for the initia­
tion of the procedure, provided that the law in question is sufficiently clear 
and precise to make the violation immediately apparent. 62 If those conditions 
exist, the Strasbourg Institutions may examine in abstracto the impugned 
law. But if they decide that the impugned law is not stated in sufficiently 
clear and precise terms to make a breach immediately appear, then they will 
examine in concreto the allegations of the claimant in order to see whether 
the concrete measures, taken pursuant to the law, in any way violate the Con­
vention.63 

On the other hand, according to the case law established by the Starasbourg 
Institutions, it is always possible to take a decision on a question of whether 
a piece of legislation which directly affects a person without an implement­
ing measure, is compatible with the Convention. Here, the reader should be 
referred, among others, to two cases: 

In the case of Klass and Others, a claim by five German lawyers that Article 
10, paragraph 2 of the German Constitution and the Act of 13 August 1968 
on Restrictions on the Secrecy of Mail, Post and Communications enacted 
pursuant to the Constitution were contrary to Article 8 of the Convention was 
examined. 

According to the said Act, state agents have the authority not only to have re­
course to surveillance measures contemplated in the Act if, in their opinion, 
that is needed for the protection of national security and democratic order, 
but also they have the discretion whether to inform the subjects of the mesa­
ores after the operation is terminated. Consequently, it would not be possible 
under the law in question to have the correctness of those administrative 
measures verified. But in the actual case it was not proved that the claimants 
had been subject to such measures. In fact, they could not have known it 64 

Referring to the case of Ireland vs. United Kingdom, the Court clearly stated 
that in order for individuals to petition the Commission there must be a viola­
tion of their guaranteed rights or they must have been adversely affected by 
the alleged violation, that individuals did not have an actio popularis availa­
ble to them, that they could not, in principle, complain in abstracto against a 
legislation and that it must have been applied to their detriment. 65 However, 

62 See, Case of Ireland vs. United Kingdom, supra note 60, paragr. 240. 
63 ld., 
64 See, supra note 60. 
65 See, supra note 60, paragrs. 33-34. 
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the Court admitted that there might be situations where a legislation might 
adversely affect an individual before it is actually implemented. 

Turning to the case of Klass and Others, the Court stressed that when a per­
son was deprived of means of knowing whether a measure in violation of his 
rights was applied to him, the guarantee provided by the Convention would 
disappear. The German Act established a system whereby the privacy of a 
person could be violated without his knowing it. In that case, the Act affect­
ed the users or potential users of mail and telecommunication services. Con­
sequently, it constituted a direct interference with the right to privacy of indi­
viduals guaranteed by Article 8 of the Convention. 66 

In the Marckx case, 67 some provisions of the Belgian civil Code were sub­
ject of controversy. The applicant had given birth to a child (Paula) out of 
wedlock. The Belgian Civil Code then discriminated against such children. It 
restricted the right of the mother to leave her inheritance to her illegitimate 
child. Not recognizing any relations of kinship with other members of the 
family, it deprived such children of receiving any inheritance from their rela­
tives. Thus, the Code was capable of directly affecting children and mothers 
falling in the above mentioned category. Paula was an illegitimate child un­
der the Code, but she was not actually affected by the Code, because the lat­
ter had not been applied to her yet. No question yet arose of distribution of 
inheritance of her relatives.68 The Belgian Goverment capitalized on that fact 
in an attempt to persuade the Court that Paula was not a victim in the sense 
of Article 25. But the Court refused to agree: 

Article 25 of the Convention entitles individuals to contend 
that a law violates their rights by itself, in the absence of an in­
dividual measure of implementation if they run the risk of be­
ing directly affected by it. [emphasis added]69 

According to the Court, the applicants had not applied to the Court to exam­
ine in abstracto some provisions of the Belgian Civil Code. Rather, they had 
for their aim to complain against a legal situation which directly concerned 
them and which adversely affected non-married mothers and their illegiti­
mate children.7o 

66 ld., paragr. 38. 
67 See, Council of Europe E.C.H.R., Marckx case. judgment, Stars bourg, 13 June 1979. 
68 ld., paragrs. 8-24. 
69 ld., paragr. 27. 
70 ld., paragr. 27. 
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In fact, the Court emphatically stated that Article 25 gave only to victims of 
violations of rights and freedoms the right to petition the Commission, that 
individuals did not have a kind of actio popularis to bring complaints before 
the Commission against what they believe to be violations of rights and free­
doms of others. But, in its opinion, in the instant case, the mere existence of 
provisions of the Belgian Civil Code without an act of implementation could 
be a cause for the initiation of the individual application procedure. 

The Court decided in the end that various provisions of the Belgian Civil 
Code were contrary to the Convention. For example, Article 334 making 
child-mother relationship dependent on the child being recognized by its 
mother. Article 756 giving no right to inheritance to an illegitimate child un­
til it is recognized, and restricting the scope of that right even after recogni­
tion, and depriving it totally of the right to inheritance from other members 
of the family.The Court accepted a symbolic compensation claim of the ap­
plicants of one Belgian Franc. While the case was pending, Belgium had al­
ready submitted a draft bill to the Senate which would eliminate all discri­
minatory provisisons in the Civil Code. 

Through European Supervision under Article 25, many inconsistent laws of 
various member countries have been amended to bring them in line with the 
Convention. The following examples stand out among others: 

In the De Becker case of 1962, the Commission decided that the Belgian 
Criminal Law under which the applicant was deprived not only of the right to 
practise journalism but also of the right to express himself on any subject in 
form of publication, for having collaborated with the enemy during World 
War II, was contrary to Article 10 of the Convention.71 The Belgian Govern­
ment immediately had the law in question amended while the case was pend­
ing. 

In the Handyside case of 1976, the Court found that judgment of Court of 
Appeal of the United Kingdom fmding as contempt of court publication of a 
series of articles concerning the then burning issue of whether Thalidomide 
had any injurious effects on pregnant women, was contrary to Article 10 of 
the Convention. 

Shortly after the judgment, the United Kingdom amended the law on the ba-

71 See, Beddard, Ralph. Human Rights and Europe, 2nd edition, p. 9. 
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sis of which the judgment had been delivered.72 

Again, after the Court had found that the British Act for Homosexual Offens­
es making private sexual intercourse between adult homosexuals punishable 
was contrary to Articles 8 and 14 of the Convention, the United Kingdom 
made such amendments to the Act in question as to make it compatible with 
the Convention.73 

In a case brought against the United Kingdom by a group of workers, who 
had been dismissed under the "closed shop system" in the UK, to challenge 
the compatibility of the Labour Law of 1974 Act permitting the above men­
tioned dimissals with the Convention, the Court granted the applicants' re­
quest that the Act was contrary to the right to freedom of thought, freedom 
of expression and freedom of association. Following the Court decision, the 
United Kingdom enacted the Employment Act 1982 to remedy the inconsis­
tent situation.74 

In the Winterwerp case, brought against the Netherlands by a Dutch national, 
the latter complained that under Dutch law as a patient he did not have any 
right to be heard concerning his involuntary admission to a psychiatric hospi­
tal, extension of his stay therein and he lost administration of his possessions 
automatically. The Court decided that the complained acts breached Articles 
5 and 6 of the Convention. Following the Court's judgment, the Netherlands 
introduced in 1980 new amendments to bring the legal situation in line with 
the standards of the Convention.7S 

Following the Court's decision in the case of Engel and Others, which had 
been brought against the Netherlands on the ground that strict arrest of the 
applicant under the military disciplinary law and his trial by the Military Su­
preme Court in camera were contrary to Articles 5, 6 and 14 of the Conven-

72 See, Resolution (83) 2 concerning the judgments of the E~ Court of Human Rights 
of26 Apri11979 and 6 November 1980 in the Sunday Times case, in Collection ofResolu­
tJons As Adopted by the Committee of Ministers In Application of Articles 31 and 54 of 
the European Convention for the Protection of Human Rights and Fundamental Free­
doms, 1959-1983 (hereinafter Collection of Resolution 1959-1983), pp. 122-23. 

73 See, Resolution (83) 3 concerning the judgments of the European Court of Human Rights 
of 13 August 1981 and 18 October 1982 in the case of Young James and Webster, in Col­
lection or Resolutions: 1959-1983, pp. 132-33. 

75 See, Council of Europe, Committee of Ministers, Resolution DM (82) 2 concerning Human 
rights of 24 October 1979 in the case of Winterwerp, in Collection of Resolutions: 1959-
1983, pp. 128-29. 
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tion, the Dutch Government caused the necessary amendments to be made to 
the laws and procedures concemed.76 

While those cases were pending, Sweden took appropriate measures not to 
cause similar complaints. 77 

Similar proceedings were taken against the Swiss Government and upon 
judgments against that government, the necessary amendments were also 
made.78 

It is also clear that when the Strasbourg Institutions decided on payment of 
compensation by the defendant governments, the latter have always com­
plied with the judgments. 

1.3.2.2. The Legal Nature and Execution of Decisions of the Strasbourg 
Institutions 

As the Court put it, a mechanism for international protection of human 
rights is of secondary importance as compared with protection afforded by 
national systems. The duty of protection of human rights rests with national 
authorities in general and with national courts in particular. Contributions of 
the Strasbourg Institutions begin when national remedies have been exhaust­
ed.79 National authorities are much closer to the relevant facts and they are in 
a better position than the international judge to evaluate the controversy­
generating facts. For that reason, they have discretion to qualify and evaluate 
the facts. The Starsbourg Institutions have the duty to see that national au­
thorities act in accordance with the Convention. They are not substitutes for 
national authorities.80 Neither can they play the part of a court of appeal or 
court of cassation. However, that does not mean that national authorities 
have unlimited discretionary power. On the contrary, they are subject to Eu­
ropean supervision. They have the competence to say the last word as to 

76 See, Council of Europe Committce of Ministers, Resolution (77) 10 concerning the judg-
ments of the European Court of Human Rights of 8 June 1976 and 23 November 1976 in the 
case of Engel and others, in Collection or Resolutions: 1959-1983, pp. 112-14. 

77 See, Frowin, J.A. Villiger M.W., "Avrupa lnsan Haldan Raporu" in Anayasa Yargtst (7 Av­
rupaAnayasa Mahkemeleri Konferansi), 27 Nisan 1987, Lizbon, pp. 'JJJ7-Zl. 

78 See, Council Europe, Committee of Ministers, Resolution DH (79) 7 human Rights Appli­
cation No. 743{76; Herbert Eggs against Switzerland, in Collection or Resolutions: 1959, 
pp. 74-75. 

79 See, Council of Europe. E.C.H.R., Handyside case, Judgement, Starsbourg, 7 December 
1976, paragr. 48. 

SOld. 
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whether national legislation or national acts taken pursuant to the former ac­
cord with the provisions of the Convention. The Court stated that principle in 
the Handyside case in the following words: 

Nevertheless, Article 10, paragraph 2, does not give the Con­
tracting States an unlimited power of appreciation. The Court 
which, with the Commission, is responsible for ensuring the 
observance of those states' engagements (Article 19), is em­
powered to give the fmal ruling on whether a "restriction" or 
"penalty" is reconcilable with freedom of expression as protect­
ed by Article 10. The domestic margin of appreciation thus 
goes hand in hand with a European supervision. Such supervi­
sion concerns both the aim of measure challenged and its "ne­
cessity", it covers not only the basic legislation but also the 
decision applying it, even one given by an independent court. st 

As it can be seen from the quoted passage, decisions given by the Court do 
no invalidate by themselves inconsistent legislations. In the main, they are 
declaratory. They leave it to the national authorities to determine means 
whereby decisions of the Strasbourg Institutions would be executed. That is, 
they do not take effect directly in national systems, it is the latter which take 
measures for the execution of the decisions. But they have to take such meas­
ures, because the Committee of Ministers shall press for appropriate reme­
dies until the decision in question is satisfied by national authorities. In order 
not to meet with sanctions which the Committee of Ministers may impose, 
and not to face a shameful position at international level, and upon constant 
demands on the part of individuals for observance of the Convention in na­
tional systems, the signatory states have learned to limit their sovereignties. 
Not only has the legislator to avoid passing inconsistent legislations, but also 
the executive has to refrain from taking measures in violation of the Conven­
tion. The European supervision thus understood extends even to emergency 
time decisions and policies. 

1.3.2.3. New Arrangements Complementary to the European Supervi­
sion 

The system established by the European Convention on Human Rights 
has for its object, as we have seen above, to guarantee political and civil 

81 ld., paragr. 49. 



126 

rights. On the other hand, the European Social Charter, which was adopted in 
1965 and to which Turkey is also a party82, constitutes the social and econo­
mic counterpart of the European Convention. The Social Charter does not 
only regulate and gurantee a set of economic and social rights, but it also pro­
vides for a collective enforcement system for the implementation of the 
former.83 

It envisages a line of activites parallel to the general trend in the contempo­
rary world by using the same methods as ILO uses and cooperates with the 
latter in the conduct of its activites. 

On the other hand, the European Convention for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment84, which was signed in 
1987 and which Turkey was the first state to ratify, has given additional 
strength to the right guaranteed in Article 3 of the European Convention, and 
it provides for an additional supervision to be exercised over the signatory 
states for the purpose of the implementation of the said article. 

All those developments have resulted in further restriction of the sovereignty 
of the state. 

2. Substantial Restrictions in the Turkish Constitution and International 
Relations of Turkey 

Restrictions in the Constitution on the power of the state to enter inter­
national relations and on the methods by which the state binds itself with in­
ternational rules, need to be addressed carefully. 

In other words we need to address such issues as whether the power of the 

82 See, European Social Charter, Directorate of Press and Infonnation, Starsbourg, 1978. Tur­
key has approved the Charter by the Law of 16 June 1989, No. 3581, which was published 
in Resml Gazete 4 July 1989. The Law enables the Turkish Government to accept and to 
apply the Preamble, Articles 1, 12, 13, 16 and 19 in their entirety; Article 20 (1) (b) (accord­
ing to Sections I, IT, IV, V and its annex and Section m: Articles 9, 10, 11, 14, 17 and 18 in 
their entirety (pursuant to Article 20 (1) (c)); Article 4 (3) (5); Article 7; paragraphs (3), (4), 
(5), (6), (8) and (9). The Parliament has also given authority to the Council of Ministers to 
accept other Articles pursunat to Article 20 (3). See, Resml Gazete 4July 1989, No. 20215, 
p. 4. The Decree of Ratification was published in Resml Gazete 14 October 1989. 

83 See, Articles 21-29. 
84 See, European Convention for the Prevention of Torture and Inhuman or Degrading Treat­

ment or Punishment, Strasbourg, 7 July 1987. Turkey ratified this Convention on 26 March 
1988. See, Resml Gazete 26 February 1988, No. 19737/m. 
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executive to make international agreements in cooperation with the legisla­
tive body is subject to any restrictions, or whether that power extends to the 
conclusion of international agreements whereby the sovereignty of states 
would be partly or wholly renounced or delegated.ss 

Articles 6, 7, 8 and 9 of the Constitution86 contain substantial restrictions on 
the power of the basic organs of the states to act on its behalf. According to 
Article 6, 

( ... ) sovereignty is vested in the nation unreservedly. The Tur­
kish nation shall exercise its sovereignty through competent 
bodies in accordance with principles laid down by the Constitu­
tion. 

The exercise of sovereignty shall never be delegated to any sin­
gle person, any single group or class. No person or body may 

85 See generally, D<>gan, t., TUrk Anayasa Diizeulnln Avrupa Topluluklar1 Hukuk DiizeDI 
lie Biitfinle§mesl Sorunu [The Problem of Integration of the Turkish Constitutonal Order 
into the European Communities' Legal Order), 1979; Arsava, F.A., Avrupa Topluluklan 
Hukuku ve Bu Hukukun Ulusal Alanda Uygulanmasmdan Dotan Sorunlar [The Law 
of the European Communities and Problems Arising out of Its Application in National 
Sphere], 1985. 

86 The present Turkish Constitution was adopted in 1982. It is the fifth of a series of constitu­
tions which Turkey has adopted since 1875 when the first constitution (the 1876 Constitu­
tion) was unwillingly accepted and promulgated by Sultan Abdulhemid of the Ottoman Em­
pire. The 1876 Constitution remained in force untill878 when it was suspended by the said 
Sultan for 39 years. The second constitution which partly amended the first one was issued 
in 1909 (the 1909 Constitution). But it was not fully applied because of political crises fol­
lowed by the Balkan War and World War I. In 1921 when the Ottoman Empire virtually 
came to an end, the third constitution (the 1921 Constitution) was adopted in order to trans­
form the then existing political regime into a republic on the one hand, and to get the coun­
try through the Liberation War which Turkey was fighting against aggressors on the other. 
The importance of the 1921 Constitution lies in the fact that it embodied for the first time 
the concept of national sovereignty. In 1924, one year after the Republic was formed, the 
fourth and the first full-fledged constitution (the 1924 Constitution) was adopted by the Tur­
kish Grand National Assembly, which remained in force until1960 when the military take­
over took place. One year later, in 1961, the fifth constitution (the 1961 Constitution) was 
prepared by a constitutive assembly and approved by a referendum. However, it was actual­
ly a product of the military regime which a great portion of the nation was not happy with. 
It could not survive the 1980 military take-over. In 1982, the Constitution which is in force 
now (the 1982 Constitution) was prepared by a consultative assembly and adopted by a ref­
erendum. However, it is highly likely to be changed soon as some sections of the population 
are not happy with it either. 
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exercise a state authority which does not have its origin in the 
Constitution. 

According to Article 7, 

The legislative power is to be exercised by the Turkish Grand 
National Assembly on behalf of the Turkish nation. That power 
cannot be delegated. 

Article 8 reads as follows, 

Executive judisdiction and function are to be exercised and car­
ried out by the Head of the Republic and the Council of Mini­
sters in accordance with the Constitution and laws. 

Finally, Article 9 provides that, 

Judicial power is to be exercised by independent courts on be­
half of the Turkish nation. 

Thus, the possessor of sovereignty is indicated in Article 6, and the ways in 
which such sovereignty is to be exercised are shown in the subsequent arti­
cles. 

On the other hand, Article 15, which authorizes the government to suspend, 
with approval of the legislator, exercise of rights and freedoms as enshrined 
in the Constitution, stipulates clearly that such suspension shall not result in 
violation of obligations of Turkey resulting from international law. 

Again, Article 16 provides that basic rights and freedoms of aliens may be 
restricted only in accordance with international law. 

Article 42, providing that the medium of education in Turkish schools will be 
Turkish for Turkish citizens, reserves exceptions arising out of international 
agreements. 

Article 90 particularly regulates the conclusion, form and effects of interna­
tional agreements. 

Finally, Article 92 indicates, among others, that the Turkish Grand National 
Assembly may declare war only where that is deemed to be legitimate by in­
ternational law. 

In order to grasp the constitutional order of international law, we need to in­
terpret all the above-mentioned articles in close relation to each other. 
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2.1. The Constitution and General Arrangements Regarding Interna­
tional Public Order 

The Constitution has struck a balance between the preservation of sovereign­
ty as far as possible and the need to reduce, if not eliminate, all probabilities 
which would lead to conflicts with other states. Firstly, apart from Article 
15, which gives a prominent place to international obligations of the state 
and on which we shall dwell below in detai187, Article 16 is designed to pre­
vent the state from incurring international responsibility by making restric­
tions of rights and freedoms of aliens dependent on their being in accordance 
with international law. Secondly, the Constitution gives its blessing by Arti­
cle 42 to the still executory provisions of the Lausanne Treaty which concern 
rights and freedoms of minorities and thus, it intends to avoid likely frictions 
with the contracting states.88 Thirdly, the Constitution refers the Turkish 
Grand National Assembly to international law for situations in wihch it may 
have to declare a legitimate war. It is common knowledge that today, under 
international law, use of force is prohibited except in cases where it is resort­
ed to for self-defense and where that is required to comply with a decision of 
the United Nations. 

The Constitution seems to have anticipated a very important potential prob­
lem by obliging the legislature to refer international law to determine wheth­
er it is legitimate to go to war in specific cases. 

Likewise, it gives precedence to international agreements to which Turkey is 
a party, and according to which Turkey should send troops abroad or admit 
foreign troops into its territory. Thus, the Turkish Grand National Assembly 
will not need to decide on these issues on each and every specific occasion, 
as the government has the authority to act as required by the agreements in 
question. 

However, the United Nations, of which Turkey is an original member, may 
take decisions under Chapter vn of the charter which would bind the mem­
ber states, including of course Turkey. The Security Council may even de­
cide to take enforcement measures, including the use of armed forces if and 
when it has decided that there was a breach of peace, a threat to peace, or an 
act of aggression. 89 It may ask the member states to impose an embargo on 

87 1 See, Infra sections 2, 23.1.1., 23.1.4. 
88 See, Infra section 2.3.1.4. 
89 See, Article 39 of the Charter. 
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an aggressive or peace-breaking state, or even to use armed forces against it 
as was the case in the Gulf Conflict. The Council may take such decisions by 
a majority vote of member states, including permanent members. What is im­
portant is that the majority does not need to include the vote of the state 
against which such binding decisions or enforcement actions have been tak­
en. Although the abuse of the veto power by the permanent member states, 
due to irreconcilable ideologic interests of the East and the West in the past, 
has prevanted the Council to take binding decisions, it is a fact that such a le­
gal power lies with the Council. And recent rapprochement between the per­
manent members may result in agreement between them in certain areas, 
which, in turn, will give the actual power which the Council needs to take 
such decisions. 

It is a truism that such decisions of the Council may not be directly enforcea­
ble or may not take effect directly in national systems. Consequently, when 
faced with them, the member states-in our example Turkey - will have to 
take additional national measures to give effect to them. In other words, in 
order to comply with a decision of the Council to impose an embargo on an 
aggressive or peace-breaking state or to provide armed forces to the United 
Nations for the purpose of execution of enforcement measures against such a 
state, a member state - here Turkey - will take a national decision, be it an 
administrative or legislative one. But one should not lose sight of the fact 
that it is necessary for the member states to give effect to the binding deci­
sions of the Council under Article 25 of the Charter. To the extent that Arti­
cle 92 of the Turkish Constitution does not cover such situations, binding 
decisions to be taken by the Security Council may strain the constitutional 
order established by Articles 6, 7, 8 and 9 which would seem not to permit 
the transfer of sovereignty to international organizations.9° 

2.2. The Constitution and International Arrangement Regarding Protec-
tion of Human Rights 

The Constitution has adopted the principle of respect for human rights, 
which has already left its mark on our era, in conjunction with the adoption 
of measures necessary for the preservation of the democratic regime, and 
thus, has struck a fair balance between the two. 

90 See, Infra section 2.3. 
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Article 2 of the Constitution, which enwnerates the characteristics of the Re­
public, stipulates in express tenns that the Republic of Turkey shall have re­
spect for hwnan rights. Article 15, which is fully borrowed from Article 15 
of the European Convention, on the other hand, provides for provisional sus­
pension of basic rights as enshrined in the Constitution during crises and 
emergencies but with the provision that international obligations arising out 
of international law shall remain intact. Then, the inescapable inference 
seems to be that the constitution which preserves intact international obliga­
tions in time of crises shall do the same a fortiori in the time of peace.91 

If this interpretation is correct, then, as the term "international law" which is 
used in Article 15 involves both treaties and customary law, Article 15 shall 
comprise all the international obligations of Turkey in the field of hwnan 
rights, including, in particular, those resulting from the Charter of the United 
Nations and the European Convention on Hwnan Rights. 

If our interpretation that the regime provided for by the Constitution con­
cerning international obligations for the protection of human rights in the 
time of crises should be extended to peace time obligations of Turkey for the 
same purpose is correct, then, under the Turkish Constitution, rules and prin­
ciples of international law concerning human rights in general and those of 
the European Convention in particular shall prevail over inconsistent nation­
al legislation. Consequently, treaties falling in this group are not subject to 
the regime which is established by Article 90 of the Constitution which reads 
that "treaties duly put into effect shall have the force of law", for they are su­
perior to ordinary national legislation. 

On the other hand, some provisions of the Constitution relating to human 
rights are either textually borrowed from or modelled on the European Con­
vention. 

91 Prof. ~~ar comments on Article 15 as follows: 
The first problem to be addressed is the esoteric role of Article 15. According to the 
last paragraph of Article 90, treaties have the force of law, and resort to the Constitu­
tional Court cannot be had against them on the ground that they are contrary to the 
Constitution. But one may infer from Article 15 which provides for suspension of exer­
cise of basic rights and freedoms (in the times of crises) the principle of openness of 
the Constitution to international law or implied rule of conflict of laws. Thus, the 
courts will be able to interpret national legislations (statutes) in accordance with treat­
ies. This analysis brings the' 82 formula close to the German formula. 

See, Anayasa Blllml Blr ~alt§ma Taslalt [Science of Constitution, A Working Draft]. 
1989, p. so. 
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Having established that point, it would be timely to examine the position of 
some other provesions of the Constitution vis-a-vis the objective obligations 
regime established by the European Convention. 

The backbone of the objective obligations regime is constituted by the Euro­
pean supervision, with its institutions and independent criteria. It is within 
the power of the Strasbourg Institutions to see that the Convention is applied 
in the same or similar way in the member states. In that respect, the latter 
have only a margin of appreciation which is subject to the European supervi­
sion. 92 

Firstly, the rights and freedoms guaranteed by the Convention ought to be ap­
plied as they are understood by the Strasbourg Institutions and they may be 
restricted only to the extent which is necessary in a democratic society. 

There must be a "pressing social need" to impose such a restriction and it 
must be proportional to the legitimate aim pursued.93 It is the national author­
ities which will decide on whether there is a pressing social need for a partic­
ular restriction and on the nature of the restriction to satisfy such a need. That 
is within their discretion but subject to supervision of the Strasbourg Institu­
tions. 

We have already indicated above that the Strasbourg Institutions have the 
competence to examine, both in abstracto and in concreto, the compatibili­
ty of national regulations or administrative acts with the conventional order. 

Now that Turkey has accepted the competence of the Commission to receive 
individual applications under Article 25 of the Convention, it is always possi­
ble for our laws and administrative actions (for example, national security in­
vestigations about would-be public officials) to be subject of European su­
pervision·94 

Therefore, it is only normal that decisions taken within the collective en-

92 See, Council of Europe, E. C.H.R., Handyside case, judgment, Strasbourg, 7 Declember 
1976, paragr. 48 

93 See, Baddard, R., Human Rlgbts and Europe, 2nd edition, pp. 120-22; Handyside case, 
supra note 92, paragr. 49; Council of Europe E. C.H.R., Engel and Others, judgment, 8 
June 1976, paragr. 100; Council of Europe, E.C.H.R., The Sunday Times Case, judgment, 
26 April 1979, paragrs. 45-48; Council of Europe, E.C.H.R., Case of Klass and Others, 
judgment, 6 September 1978, paragrs. 44-60. 

94 For a judgment on this issue see, Council of Europe, E.C.H.R., Leander case, (10/1989/96/ 
144), judgment, Strasbourg, 26 March 1987. 
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forcement system of the European Convention should have their restrictive 
and corrective effect on powers of legislative, executive and even judicial 
branches of this state to act. Because decisions of the Strasbourg Institutions 
will have for their object to determine whether a verdict of the national 
courts or the underlying legislation is compatible with the Convention, the fi­
nal result may be that both the verdict and the underlying legislation contrast 
with the Convention. In the former case, a decision other than that of the na­
tional courts shall prevail, and in the latter case, the legislature will have to 
amend the impugned legislations. In other words, in the latter case, the deci­
sion of the relevant Strasbourg Institutions shall be given precedence and not 
the verdict of the national courts which is a statement of the legal reality in 
this nation. To put it more correctly, the legal reality will be stated, from 
now on, by the Strasbourg Institutions, so far as their jurisdiction goes. The 
Turkish Grand National Assembly, too, shall take into account the above­
mentioned phenomenon when it legislates. 

Let us make a further attempt to explain the European supervision by point­
ing to what we think to be some inconsistent concrete examples in our legal 
system: 

According to Article 5 (3) of the Convention, a person who is detained or ar­
rested must be promptly brought before a competent court. The word 
"promptly" is not defmed in numerical terms in the Convention. In the case­
law of the Commission, periods of detention or arrest up to 4 days in normal 
situations, and up to 5 days in exceptional cases, are said to satisfy the word 
"promptly". 9S In the case of Brogan and Others96, the Commission said that a 
four or five-day period might be a bit extended in the case of terrorism. But 
the Court has laid down its own criteria for that purpose, and it decided in 
the same case that a period of four days and six hours detention was contrary 
to Article 5 (3) of the Convention.97 

According to the Court, the word "promptly" ought to be understood in the 
light of the purpose and objective of Article 5 which guarantees a basic right 
of the individual against arbitrariness of the state. Judicial control aims at re­
ducing that arbitrariness to a minimum. Judicial control fmds its meaningful 
purpose in the Preamble of the Convention and it has a very important place 

95 See, Council of Europe, E.C.H.R., Case of Brogan and Others (10/1987/133/184/187) 
judgment, 29 November 1988, paragr. 57 and sources referred to therein. 

96 See, Case of Brogan and Others, paragr. 58-62. 
97 ld., paragr. 62. 
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in the former. 98 

Consequently, the Court said that the word "promptly" should be evaluated 
by reference to concrete circumstances of every individual case. However, it 
said, the importance to be attached to those circumstances must not be car­
ried too far to damage the essence of the right guaranteed by the Convetion. 99 

On the other hand, the legality or otherwise of detention or arrest must be 
made not only in accordance with national law but also with the text of the 
Convention.•00 The Court in the end decided that the decision of the Irish 
court in the case of Brogan and Others was contrary to the Convention. 

Again, the same article (Article 5) requires that even a lawfully detained or 
arrested person should be brought to trial within a reasonable time. In other 
words, a person who is arrested or detained, even when that is lawful, has the 
right to have charges against him verified and fmally determined by a deci­
sion of a judicial body within a reasonable time. The reasonableness of 
length of such a pre-judgment detention or arrest is to be determined by the 
court according to the circumstances of each case.IOI 

Cases arising out of the application of Article S are always likely to be 
brought against Turkey. Therefore, it would not be wrong to suggest that 
Turkish law, including Article 19 of the Constitution, should be so amended 
as to be in line with the rules of the Convention, as applied and interpreted 
by the Court. 

Secondly, under the Convention everyone has the right to have civil or crimi­
nal charges against him decided by an impartial and independent court within 
a reasonable time. According to criteria established by the Strasbourg Institu-

98 ld., paragr. 58. 
99 Bid, paragr. 59-62. 

100 ld., paragr. 59. 
101 The Commission decided in the Wemhoff case 1hat in evaluation of reasonableness, the 

following should be taken into IC()C)Unt: 
a) actual length of detention; 
b) relation of detention or arrest after conviction; 
c) effects of detention or arrest upon the accused; 
d) conduct of accused during the investigation: 
e) difficulties in attending the investigation; 
f) way in which the investigation is conducted; 
g) approach of judicial authorities to the case. 

For details as to practise in the Neumester, Stogmuller, Winterwerp and Vagracy cases, 
see, Baddard, supra note 93, pp. 94-100. 
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tionsl02 ,the victims of unreasonably lengthy cases are to be compensated by 
the state in which such lenghty proceedings have taken place. 

Under this practice, which aims at acceleration of the administration of jus­
tice, Turkey would not be immune from charges in individual cases arising 
from unreasonable delays in the administration of justice. 

Thirdly, the supervision by the Strasbourg Institutions of the right of the sig­
natory states to resort to Article 15 of the Convention to suspend temporarily 
the conventional regime, subject to some exceptions, may create problems 
for the signatories. 

Although it is within the discretion of national authorities to decide whether 
there is an emergency situation, that discretion is fully subject to European 
supervision. 103 

In face of the dimension which that supervision has recently taken through 
the case-law of the Strasbourg Institutions, a declaration by the Turkish Gov­
ernment of martial law or of public emergencies and its approval by the Tur­
kish Grand National assembly cannot escape the scrutiny of the Strasbourg 
Institutions. 

The emergency regime declared in 1967 by the Greek colonels' junta on the 
ground that there was a potential communist uprising was reviewed by the 
Commission and found not to satisfy the requirements of Article 15.104 

According to the criteria established by the Strasbourg Institutions, national 
authorities have discretion to take decisions in such situations, but that dis­
cretion is not unlimited; it is subject to European supervision. The national 
authorities ought to meet the following conditions in order to justify a proc­
lamation of public emergency: 

102 In evaluating whether a case was decided within reasonable lime, the following has to be 
taken into account: 

a) complexity of the case; 
b) conduct of the defendant; 
c) conduct of judicial authorities. 

See, among others, Capuano case {7/1986/105/153), judgment, 25 June 1987; Lechner and 
Hess case ( 1l/1985JC17 /145) judgment, 23 April 1987; Bagetta case (3/1986/111/159) judg­
ment, 25 June 1987. 

103 See, Fawceet, J.E.S., The Application of the Eurpoean Convention on Human Rights, 
1987, p. 307. 

104 ld., p. 125. 
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1. The emergency situation must either actually exist, or must be imminent. 

2. Its consequences must extend to the nation as a whole. 

3. It must jeopardize the organized life of the society. 

4. The crisis or danger must be exceptional. 

5. It must have taken such dimensions as not to be dealt with by the normal 
derogation clauses recognized by the Convention for the protection of 
public order, public health and national security. 

The national authorities have the competence to decide whether those condi­
tions exist before the state of emergency is proclaimed, but that competence 
is subject to European supervision. los 

The above-mentioned Greek emergency case, which was based on a probable 
communist insurrection, was not found to be persuasive. But in the Lawless 
case106, which was based on facts covered by Article 15, the Court was able 
to lay down the criteria whereby the supervision could be done, although it 
came to the conclusion that the proclamation by the Irish Government of 
state of emergency was in accordance with the requirements of the Conven­
tion. 

It had not been possible to overcome the terrorist activities and other related 
extraordinary events then sweeping that country through normal legal reme­
dies, and the governmental authorities had to proclaim a state of emergency 
which was upheld by the Strasbourg Institutions. 

It follows that if a state of emergency proclaimed by a contracting state is 
found not to meet the criteria laid down y the Court, then one of the follow­
ing two things may happen: 

(1) Either the contracting state will have to terminate the state of emergency, 
in which case we have to admit that the national sovereignty of the state 
in question is diminished. 

(2) Or, the contracting state will withdraw from tbe Council of Europe, as did 
the Greek Junta in 1967. 

lOS ld., p. 124. 
106 Lawless vs. Ireland (Merits), judgment, !July 1961. The applicant had been am:sted with­

out trial for S months at a time when the terrorist activities of I.R.A. were at their peak. 
That was surely contraray to ArticleS (3) of the Convention, but it could be justified under 
Article lS. 
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This possibility is applicable to all the members of the Council, which by 
definition includes Turkey. Turkey forms part of Europe and of the European 
public order. It has also declared its willingness to become further integrated 
into the European Community. Then, it follows that for Turkey withdrawal 
from the Council is out of question; it has to live up to the European stan­
dards. 

Here, one might feel tempted to ask whether the present relation of Turkey 
· with the European institutions as expressed above square with Articles 6, 7, 

8 and 9 of its Constitution, to which question the following answer is in or­
der to give: The Constitution covers in Article 15 the Convention system, 
and in its Preamble it accepts in express terms that Turkey is an honorable 
member of the international society with equal rights, and it enumerates in 
Article 2 respect for human rights among the qualifications of the Republic. 
The implication is that it has accepted such restrictions as are concomitant to 
equal membership of the international society. 

Precedence given to international law under Article 15, special emphasis put 
on rights of aliens under Article 16, special importance attached to certain 
categories of treaties under Article 42 and clear and precise order given by 
article 92 to state bodies to comply with international law in cases of the use 
of force, are emphatically indicative of the fact that sovereignty is vested in 
the Turkish nation only within parameters of international law. However, it 
seems that the said articles cover only existing obligations of the state and 
they, as such, must be respected. In the above-mentioned articles of the Con­
stitution, which relate to the regulation and use of state power, transfer of 
sovereignty to international organizations is not envisaged. When the 1982 
Constitution was being prepared, the draft constitution of the then Consulta­
tive Assembly contained a provision which would have permitted transfer of 
sovereignty to international organizations, was later on deleted from the 
text 107 

2.3. The Turkish Constitution and Membership of Supranational organ­
izations 

In addition to the question of whether the Constitution meets the present 
needs of Turkey in its conduct of foreign relations, we need to answer anoth­
er question: Is it possible for Turkey, under the present Constitution, to be­
come a full member of the European Community, which exemplifies the 

107 See, Infra section 2.3. 
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most advanced stage of institutionalized international cooperation? 

In answering this question, it is always good to start from known factors and 
data: The EC is a supranational organization. It has its own legal order and 
its own institutions to secure compliance with that order. The Community In­
stitutions may legislate not only for the member states but also for their citiz­
ens. The decision-making bodies of the Community enjoy and exercise the 
soverignty transferred directly from the member states. The member states 
cannot exercise jurisdiction in areas where the Institutions are exclusively 
vested with such power, as was emphatically stated by the Court.•08 There­
fore, the argument, voiced by a minority group109, that the EC is not a supra­
national organization is not in full accordance with reality. Then, the ques­
tion to be answered in the frrst place is whether it is possible under this 
Constitution to transfer sovereignty to such an organization. Secondly, the 
status of international law in the Turkish legal system should be addressed. 

As we have indicated before, the Turkish Constitution does not contain any 
provision like Article 11 of the Italian Constitution110, or Article 24 of the 
German Constitutionlll, or Article 28 of the Greek Constitution112, whereby 

108 See, supra section 1.2.2. 
109 See, a statement made by a fonner Minister of Foreign Affairs in 1980 in the Assembly, 

during deliberations on a censure of motion levelled against him, in Millet Meclisi Tutanak 
Dergisi, Donem 5, Toplanb. 3 , Cilt 16-1, Birle§im 128, Oturum 1, 3, 9, 1980, s. 829. 

110 Article 11 of the Italian Constitution reads as follows: Italy condemns war as an instrument 
of aggression against the liberties of other peoples and as a means for settling international 
controversies; it agrees, on condition of equality with other states, to such limitation of sov­
ereignty as may be necessary for a system calculated to ensure peace and justice between 
nations; it promotes and encourages international organizations having such ends in view. 
Reproduced in Leading Cases, p. 154. 

111 Article 24 of the German Constitution reads as follows: 
(1) The Federation may, by legislation, transfer sovereign powers to intergovernmental in­

stitutions. 
(2) For maintenance of peace, the Federation may enter a system of mutual collective se­

curity; in doing so, it will consent to such limitation upon its rights of sovereignty as 
will bring about and secure a peaceful and lasting order in Europe and among the na­
tions of the world 

112 Article 28, paragr. 2, of the Greek Constitution reads: In order to serve an important na­
tional interest and to promote international cooperation with other states, powers provided 
for in the Constitution may be recognized by treaty or agreement (as appertaining) to or­
gans of intemaitonal organizations. A majority of three-fifths of the total number of mem­
bers of Parliament shall be required to approve the act by which the treaty or agreement is 
sanctioned. 
Reprinted in Leading Cases, p. 162. 
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sovereignty of those states could be transferred to international oranizations. 
In the Draft Constitution prepared by the Consultative Assembly, at the end 
of an article stating that sovereignty was vested unreservedly in the nation 
was added a one-sentence provision: ''The foregoing paragraph is without 
prejudice to provisions of treaties providing for membership to international 
organizations."113 In the subsequent deliberations of the Draft Constitution, 
that last paragraph was deleted for reasons which are not known. Whatever 
might have been the reason for such deletion, now the Constitution has Arti­
cles 6, 7, 8 and 9 which are not suitable for power-sharing with any external 
force, and consequently Turkey cannot become a member of the EC unless 
the constitution is amended to make the transfer of sovereignty legally possi­
ble.114 Those articles are basic pillars of the Constitution, and they are relat­
ed clearly to the treaty-making power of the state. They restrict the power of 
the state to make treaties under Article 90.115 Treaties which can be conclud­
ed under Article 90 are those which can be concluded in accordance with the 
Constitution. Treaties made or to be made in violation of Articles 6, 7, 8 and 
9 cannot be considered as being duly made under the Constitution. 

Even if one accepts the view taken by some commentators, basing them­
selves on the last sentence of Article 90, that international agreements pre­
vail over ordinary national legislation, under this Constitution there is no au­
thority to conclude a treaty which would make Turkey a full member of the 
Community. Because the question of whether a treaty prevails over national 
legislation comes after the former has been concluded in accordance with the 
relevant provisions of the Constitution, and it is that possibility which Arti­
cles 6, 7, 8 and 9 of the Constitution are designed to prevent. 

On the other hand, questions likely to arise with those fundamental rules 
aside, under Article 90, integration of the Turkish legal order into that of the 
Community would be considerably difficult. Firstly, there would be difficul­
ties for direct application and direct effect of the Community Law within the 
national system. Secondly, treaties concluded under Article 90 would proba­
bly not have any superiority to ordinary domestic laws. In the immediately 
following paragraph we shall address those two issues. 

113 For details see, Kabaalioglu, H., "Avrupa TopluluAu ve TopluluAa Kahlmalar" [European 
Community and Accessions to It], in Avrupa Ekooomlk Toplutugu Blrlocl Egltlm 
Semlnerl [First Training Seminar on European Economic Community], 6-15 June 1983, 
Istanbul, pp. 151-67. 

114 Arsava, supra note 85, pp. 438-46; Dogan, supra note 85, p. 201ff. 
115 Arsava, supra note 114, p. 438; Dogan, supra note 114, p. 20lff. 
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2.3.1. Application of International Law in the Turkish Legal System 

2.3.1.1. Application of Customary International Law 

The Constitution does not contain any general rule similar to Article 25 
of the German Constitution116· or Article 11 of the Italian Constitution117, re­
garding the internal application of customary international law in national le­
gal system. Only Articles 15, 16 and 92 make references to "international 
law" for the regulation of specific areas.tts 

According to Article 15, which is basically modelled on Article 15 of the Eu­
ropean Convention, fundamental rights and freedoms which are guaranteed 
by the Constitution may be suspended during times of war, national mobili­
zation, extraordinary events requiring proclamation of martial law, or public 
emergencies. However, that has to be temporary and is subject to the provi­
sio that obligations of Turkey arising out of international law shall not be vi­
olated. As international law comprises both customary law and treaties, it 
consequently restricts the national power as far as the scope of those articles 
goes. More importantly that provisio reflects the general approach of the fa­
thers of the Constitution to the question of how international relations should 
be conducted: If the Constitution orders all the governmental bodies to re­
spect the obligations arising out of international law, even in times of war 
and crisis, one has to admit that the same order is a fortiori applicable in 
times of peace. Actually, some commentators who rely on that clause argue 
that the Constitution has implicitly adopted the superiority of international 
law over nationallaw.119 

116 Article 25 of the Gennan Constitution reads: 
The general rules of public international law are an integral part of Federal law. They shall 
take precedence over the laws and shall diiectly create rights and duties for the inhabitants 
of the Federal territory. 
Reproduced in Leading Cases, p. 142 

117 Article 10 of the Italian Constitution reads: 
"Italy's legal system conforms with the generally tecognized principles of international 
law.", reproduced in Leading Cases, p. 153. 

118 As to the application of customary international law in Turkish law, see, among others, Tc> 
luner, Sevin, Mllletlerarasl Hukuk lie l~ Hukuk Arasmdakllll§kller [Relations between 
International Law and National Law], 1972, p. 680ff.; Parzarct HUseyin, Uluslararas1 Hu­
kuk Dersler1 [Courses on International Law], Vol. I, p. 22ff. 

119 See, CatJar, supra note 91. 
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Article 16 requires that any restriction of rights and fereedoms of aliens 
ought to be in accordance with international law. In other words, it incorpo­
rates by reference relevant rules of international law into the national legal 
system. The word "international law" as used in this article, like Article 15, 
comprises both customary law and treaty law and restricts the power of the 
legislative body in the area of rights and freedoms of aliens. 120 

Likewise, Article 92 limits the power of the legislature to declare war to the 
situation in which it is legitimate under international law to do so. The rele­
vant rules of international law are incorporated by reference into the national 
legal system. Any declaration of war in violation of this article shall violate 
not only the Constitution but also international law. 

Thus, it follows that customary rules of international law regarding funda­
mental rights and freedoms, rights of aliens, the use of force and declaration 
of war ought to be considered as having been incorporated by the Constitu­
tion into the Turkish legal system.121 But the question of whether customary 
rules other than those mentioned above have to be specifically transformed 
into the national legal system is not clear, as in the Constitution there are no 
clear terms to that effect. One may speculate on the basis of the above­
mentioned specific references to customary rules, that the not-mentioned 
rules should be specifically transformed so that they could be applicable by 
the courts. However, it seems that such a view may not square with the 
whole structure and general approach of the Constitution towards interna­
tional law. On the contrary, the Contitution orders the authorities, wherever 
required, to comply with international law. If the above-mentioned referenc­
es to international law had not been made in the relevant articles of the Con­
stitution, one might be misled to infer that the fathers of the Consitution did 
not close the door to infringements of intemationallaw in specific cases cov­
ered by the references in question. For example, Article 15 allows goven­
mental authorities to suspend the fundamental freedoms and rights during 
times of war or crisis. If it had not made an exception to maintain the interna­
tional obligations of the state, then the inference would have been that inter­
national obigations, too, could be suspended. The same is equally applicable 
to Articles 16 and 92. In short, the Constitution orders that the state bodies 
comply with the principle of pacta sunt servanda, wherever that is needed 
to be said. 

120 See, PazarcJ., supra note 118, p. 23. 
121ld.,p. 22 
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That is, in the specifically mentioned situations, the rule pacta sunt servan­
da becomes a rule of the Constitution. 

In fact, the Turkish state would have to comply with the abovementioned 
rules of international law even without the constitutional references. What 
the Constitution did is to make it a constitutional duty for governmental au­
thorities to respect those rules. Therefore, the immediate purpose of the Con­
stitution is not to incorporate those rules into the national system so that they 
could be directly applied by the courts. Rather, it aims at bolstering up the 
strength of the rules and at preventing violations of them by the authorities, 
because in the Turkish legal system the transformation is not required for the 
application of international law in national law. Therefore, we do not agree 
with the view that rules of customary international law cannot be applied in 
the national legal system before they are transformed.l22 Otherwise, one has 
to accept that the legislator or the courts do not need to take account of un­
transformed customary rules in their fields, which is not only unacceptable to 
an international lawyer, but also in sharp contrast with the general tendency 
of the Constitution to make sure that international obligations of the state are 
honored. 

On the other hand, we know that the Turkish courts have always relied on 
customary law in their decisions, and there is no provision in the Constitution 
which would reverse the general practice.I23 

In fact, if a constitutional authority is sought to justify our conclusion, one 
only has to look into Article 138 of the Constitution which states that the 
judges will give their decisions in accordance among others, with law which 
also includes international law. 

The Court of Cassation (Yarg~tay) often relied on customary law in its pre-
1982 decisions. In particular, its decisions regarding accordance of jurisdic­
tional immunities to foreign states or to foreign diplomats, are illustrative of 
this trend.124 

The fact that the Court also mentioned in those decisions the Decree of the 
Council of Ministers of 1931, which requires that foreign states should be ac-

122 ld., p. 29. 
123 For pre-1982 practice confinning this result see, Tol.uner, supra note 118, p. 695. 
124 See, Gunduz, A., YabancJ Devletlo Yarg1 BalJ§JkbjtJ ve MUietlerarasl Hukuk [Juris­

dictional Immunities of Foreign States and International Law), 1985, pp. 297-301. Those 
decisions are specifically interpreted by Pazara, see, supra note 118, pp. 23-29. 
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corded immunity before national courts, should not deviate from the strength 
of the basic practice.125 Because the Decree is taken by the courts not as an 
independent source of law requiring non-exercise of jurisdiction, but rather it 
is taken as reflecting the view on immunity of a governmental authority -
Ministry of Foreign Affairs - which is in a better position than the courts to 
follow international relations and as reflecting the then current situation in 
jurisdictional immunities issues. In fact, it is a constitutional right for all in­
dividuals in this country to go to a court to have charges against or contro­
versies relating to them decided126, and that right could not have been elimi­
nated or restricted by a decree which is subordinate to the Constitution. On 
the contrary, while there is a rule of law under which individuals could sue, 
recognition of immunity of foreign states is nothing but a direct applcation of 
customary international law as against national law. Although in the pre-
1982 cases, where immunity was accorded to foreign states, one may en­
counter the word "procedure" being used in aid of recognition of such immu­
nities, until1982 there had not been any provision of law, whether of proced­
ural or otherwise, to exempt foreign states from jurisdiction. 127 It was only in 
1982, when the subject was partly regulated by a provision in an Act, the 
basic aim of which is to regulate private international law issues. 128 

In our opinion, even those customary rules of international law to which 
there is no reference in the Constitution, too, are directly applicable in the 
Turkish legal system without an act of transformation129, subject to two con­
ditions: Firstly, they must be self-executory; they should be clear, precise 
and unconditional; they should not address a political body. Secondly, the 
state must have accepted, or must be deemed to have accepted, the existence 
of those rules of international law of which there is a universal consensus 
that they are considered as having been accepted by the Turkish state, too. 
But any rule, to the emergence or application of which Turkey has opposed, 
will not be applicable to Turkey and consequently the courts are not compe­
tent to give effect to them without acting ultra vires. 

125 For an opposite view, see, Pazarc1,ld. p. 29. 
126 Article 36 of the 1982 Constitution recognizes, as did Article 31 of the 1961 Constitution, 

recognizes, as did Article 31 of the 1961 Constitution, that right very categorically. For an 
analysis of compatibility of pre-1982 practice with the Constitution, see, Gunduz, supra 
note 124, p. 303. 

127 ld., p. 303. 
128 Act concerning private international law and procedural law, Article 33. 
129 For a view confinning this line of thought in respect of the 1961 constitutional system, see, 

Toluner, supra note 118, p. 695. 



144 

However, it should be admitted that a state generally expresses its consent to 
an emergent or emerging customary rule of international law through internal 
acts, such as laws and regulation. That, in turn, serves as an act of transfor­
mation, although the intention may not be so. 

In conclusion, international rules or obligations to which the Constitution re­
fers are part of Turkish law by the force of the Constitution and they ought to 
be respected as such. As for rules of customary international law, which are 
not mentioned in the Constitution, there is a high likelihood that they would 
be received into the national law by legal rules of a lower order, either 
through incorporation or by reference. Even in cases where they are not so 
received, those rules of customary law to the emergence and application of 
which Turkey has not objected from the very beginning, ought to be applied 
in Turkish law, in the light of the favorable constitutional approach to inter­
national law and of the fact that no state can escape from its obligations by 
pleading its own inconsistent domestic rules. More importantly, the applica­
tion of international law in Turkey is not made by any clear legal principle or 
rule dependent on the existence of an act of transformation. 

2.3.1.2. Application and Effects of Treaties in the Turkish Legal System 

The first sentence of the last paragraph of Article 90 of the Constitution 
specifies the conditions under which treaties would be applicable and they 
would take effect in the internal law, and determines the question of priority: 
"Treaties duly put into effect shall have the force of law." 

Apparently, under Article 90, no act of transformation is required for the ap­
plication of treaties in the national legal system. This may also seem to be the 
answer to the question of how treaties should take effect 130 However, the re­
ality is that things are not so simple as they might appear from the above­
mentioned text Firstly, even if it is conceded that treaties are directly applic­
cable in the national law without any subsequent act of transformation, that 
would be the case only for self-executory treaties, for application of which 
no act of implementation is required. Treaties which address the legislative 
body and contain programs or policies rather than clear, precise and uncondi-

130 See, Toluner, supra note 118, p. S70ff; Pazarcl, Uluslararasa Hukuk Derslerl, I. Kilap, 
pp. 22-23; Arsava, supra note 8!5. 
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tional terms are not directly applicable without further acts for their imple­
mentation.I31 

Secondly, there seem to be some elements inherent in Article 90 which sug­
gest that some sort of transformation is required by that article. In particular, 
where it is needed to have an enabling act of parliament for conclusion of a 
treaty, that act may be considered both as a basic component of the whole 
process for completion and expression of the consent of the state to be bound 
by the treaty and as transforming the latter into the national legal system, as 
is perhaps the case in Germany.132 Besides, all treaties whether or not they 
need any prior enabling act of parliament to become binding have yet to be 
ratified, under the Act No. 244, by a decree of the Council of Ministers (the 
so-called internal ratification). Thus, the decree serves, in a sense, as an act 
of transformation.I33 Actually, when the phrase "duly put into effect" as used 
in Article 90 is read together with Article 105, the suggestion is that there 
would be an act to be completed subsequent to passing of the enabling act of 
the parliament134. Because a draft treaty negotiated by the government is not 
yet binding upon the state even after the enabling act of the parliament has 
become available, the government still has the discretion whether or not to 
bind itself by the treaty. In other words, the government has the last word to 
say as to whether it is in the interests of the nation to be bound by that treaty. 
If it considers it to be so, it will take that step by issuing the decree for inter­
nal ratification of the treaty as provided for by the Act No. 244. 

131 Some cases decided by American courts precisely confirm this point In as early as 1829, 
Judge Marshall said in the Foster V. Neilson case that a treaty "is to be regarded in courts 
of justice as equivalent to an act of the Legislature, whenever it operates of itself, without 
the aid of any legislative provision. But when the term of the stipulation import a contract­
when either of the parties engages to perform, a particular act, the treaty addresses itself to 
the political, not the judicial department; and the Legislature must execute the contract, be­
fore it can become rule for the court: Foster V. Neilson, 1829, 2 Pel 253, 314, L.Ed. 415 
cited in Sei Fujii V. California, case (1952),reprinted in Harris' Cases and Materials 011 

International Law, 3rd edition, pp. 76-77. The Supreme Court of California adopted the 
same view in the Sei Fujii V. California case, when it said, 

In determining whether a treaty is self-executing, courts look to the intent of the signa­
tory parties as manifested by the language of instrument, and if the instrument is uncer­
tain, recourse may be had to the circumstance surrounding its execution. In order for a 
treaty to be operative without the aid of implementing legislation and to have the force 
and the effect of a statute it must appear that the framers of the treaty intended to pre­
scribe a rule that, standing alone, would be enforceable in the court 

ld., p. 77. 
132 See, Arsava supra note 130, p. 437. 
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The decree, issuance of which requires an unanimity of all the ministers and 
participation and cooperation of the President13S must be published in the Of­
ficial Gazette and forms part of the requirement by Article 90 that treaties 
should be"duly put into effect". Besides, texts of treaties which have to be 
published in the Official Gazette under Article 90 and the Act No. 244, are 
appended to the text of the decree, when they are published. Additionally, a 
treaty enters into force, according to the Act No. 244, on the date which is 
fixed in the decree. 136 That procedure obviously sounds dualism. 137 In partic­
ular, in cases where an enabling act is not required for a treaty to be binding, 
ratification of the latter by a decree gives the latter a function of an act of 
transformation. 

In fact, it is clear from the commentary on Act No. 244 that the latter was in­
tended to have a function of transformation: 

However, the same acts have to take the form of an internal act 
at the same time, so that they could take effect within the na­
tional legal system. That can be realized only by a decree, as is 
clear from a reading of Articles 97 and 98 of the Constitution 
[the 1961 Constitution].138 

Whatever meaning might be given to the relevant text of the Constitution, in 
face of Act No. 244, treaties either ought to be transformed into national law, 
or ought to be reproduced in the form of national legislation or ought to be, 
by reference, incorporated into the national system, so that they could be ap­
plicable and take effect. If that is the case, the present legal system will 
create difficulties when membership of Turkey to the EC has materialized. 

133 See, Toluner, supra note 130, p. 578. 
134 Under this article, transactions other than those which the President alone may effect are to 

be signed by the Prime Minister and relevant ministers alongside with the President, and 
the Prime Minister and the Minister concerned are responsible far such transactions. 

135 Cf. ~elik, supra note 130, p. 198, note lSI. 
136 See, Act No. 244, Article 3. 
137 See, Toluner, supra note 130, p. 578. 
138 ld., p. 573. 
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2.3.2. Legal Standing or International Law in the Turkish Legal System 

2.3.2.1. Position or Customary Rules or International Law 

The phrase "international law" as used in Articles 15, 16 and 92 comprising 
both treaties and customary rules of international law, rules of international 
law to which there is a reference in those articles have constitutional force 
vis-a-vis other rules.139 Any act or transaction contrary to those articles 
would contravene the Constitution. 

Article 16 and 92 apparently address the legislator, rather than other branch­
es of the government, while Article 15 addresses all the branches of the gov­
ernment. Under the latter article there should not be any conflict in real terms 
between customary rules of international law and those of internal law, as 
Article 15 itself is designed to solve such conflicts in favor of international 
law. 

In case of conflicts between national and international law arising in areas 
not covered by the Constitution, one should seek a solution similar to, if not 
identical with, those adopted in other major jurisdictions. 

However, in such situtations the judiciary and the legislature must be treated 
differently, as they have different functions. Whatever might be the require­
ments of the internal law, the legislature has to comply with international 
law, as a part of the state mechanism. But that must be understood with the 
qualification that emergence of a rule of international law alone may not ab­
rogate an inconsistent internal rule. The legislature still may, in fact, pass 
legislations in breach of international law, if it takes the risk of putting the 
state under an international responsibility, and if the area in which it legis­
lates is not covered by Articles 15, 16 and 92140. However, that would go 
against the spirit, if not the actual wording, of the Constitution, for an in­
struction to public bodies to obey international law goes through almost the 
entire constitutional edifice. 

As for the courts, they ought to give effect, as far as possible, to rules of cus­
tomary international law, taking into account the fact that no state can relieve 
itself from its international obligations by relying on its own law, and that 

139 See, PazalCl, Uluslarara51 Hukuk Derslerl [Courses on International Law] I, 1985, p. 32. 
140 Kubah mives at a similar conclusion in his analysis of the 1961 constitutional system 

See, Anayasa Hukuku Derslerl -Genel Esaslar ve Slyasl Rejlmler [Courses on Consti­
tutional Law- General Essentials and Political Regimes], 1971, p. 140. 

I 
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the Constitution attaches a great importance to fulfl11men by the governmen­
tal bodies of international obligations of the state.141 If in areas to which the 
rules of customary international law refer, there is not any inconsistent inter­
nal law, the courts will have an easy task of just applying international 
law.142 If, again, the rules of customary law are subsequent in time to internal 
rules, the courts should not be faced with any real difficulty when there is a 
conflict. However, if the intention of the legislature to pass a law in violation 
of intenationallaw is clear, and if it is not possible to reconcile both of them 
at the same time, the courts' task is to apply the subsequent legislation.143 

The courts do not have a legislative function in this country, especially when 
the will to the contrary of the legislator is obvious. 

2.3.2.2. Status of Treaties in the Turkish Legal System 

The only article of the Constitution which determines directly and in a gener­
al way the status of treaties vis-a-vis the national law is Article 90. But Arti­
cles 15, 16, 42 and 92 also provide for specific arrangements for well defmed 
areas of international relations. 

Therefore, it would be right to examine the status of treaties in domestic law 
of Turkey in the light of these two groups of articles. 

The somewhat vague formula contained in the last paragraph of Article 90 
reads as follows: "Treaties duly put into effect shall have the force of law. No 
proceedings can be instituted before the Constitutional Court to challenge the 
constitutionality of them." 

Due to that vagueness, commentators have offered different views on the 
status of treaties. Those who make attempts to interpret the above-mentioned 
provisions have had to reconcile specific arrangements in Articles 15, 16, 42 
and 92 with general arrangements of Article 90. On the other hand, the texts 
of Articles 16, 90 and 92 were borrowed verbatim from the 1961 Constitu­
tion.144 Innovations of the 1982 Constitution, if any, should be sought in Ar­
ticles 15 and 42. 

141ld. 
142 Cf. Oliver- I.eech- Sweeney, The Intamatl011al Legal System, 1973, p. 9ft'. 
143 Toluncr arrives at the same conclusion in her analysis of the 1961 constitutional system. 

See, supra note 130. 
144 Articles 19, 90 and 92 of the 1982 Constitution correspond respectively to Article 13, 6S 

and of 66 of the 1961 Constitution. 
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As it was stated before, Article 15 authorizes the government acting on ap­
proval of the T. G. N. A. to suspend temporarily basic rights and freedoms 
during times of emergencies, on the condition that obligations of Turkey ar­
ising from international law are not violated. As the phrase "internatonal 
law", which is used in that article, comprises not only customary law but also 
treaties, obligations of Turkey arising out of treaties in the field of human 
rights are covered by the constitutional guarantee. 145 

Article 42, while making the Turkish language the only and obligatory medi­
um of teaching for Turkish citizens in Turkish schools, reserves intact the 
obligations of Turkey to the contrary as arising from treaties concluded in 
that field. Thus, it extends a constitutional guarantee to the provisions of the 
Lausanne Treaty concerning rights of minorities and consequently restricts 
the power of the legislator in that area. 146 

On the other hand, Article 16, which was borrowed from Article 13 of the 
1961 Constitution, follows the logic and requirements of Article 15 and has 
for its object to prevent conflicts with other states. In fact, the treatment of 
aliens in today's international law is seen to be only an aspect of protection 
of human rights. Even under Article 15 alone, aliens would benefit from pro­
tection of international law as a constitutional guarantee. Article 16, there­
fore, complements Article 15. These two articles, whether taken alone or to­
gether and however they might be understood, restrict the sovereignty of the 
state. 

Article 92, which only repeats Article 66 of the 1961 Constitution, incorpo­
rates by reference rules of international law regarding the use of force, and 
this is nothing but acceptance of a restrictive influence of the rules of inter­
national law concerning the maintenance of the world public order. Obliga­
tions of Turkey falling into this category, even if they arise out of a treaty 
(for example, from the Charter of the United Nations or from the Briand­
Kellog Pact of 1928) are not subject to Article 90 with respect to their legal 
effects. They are superior to ordinary laws. The same is applicable to those 
parts of Article 92 which relate to sending Turkish troops abroad or receiv­
ing foreign troops in the territory, probably taking into account special com­
mitments of Turkey to NATO. 

Having briefly touched on those specific provisions of the Constitution, now 

145 See, Pazarci, Uluslararasl Hukuk Dersleri [Courses on International Law] I, 1985, p. 22. 
146 ld.,p. 23. 
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it is time to tum to Article 90 which regulates the position of treaties in gen­
eral. As was stated above, Article 90 only repeats Article 65 of the 1961 
Constitution. Therefore, comments previously made147 regarding Article 65 
are extremely useful for the interpretation and understanding of Article 90 as 
well. What makes Article 90 complicated are two sentences of the last para­
graph of that article. The first sentence says that treaties duly put into effect 
have the force of law, and the second sentence complements it by saying that 
no proceedings can be instituted before the Constitutional Court to challenge 
the constitutionality of them. There is no further classification of the Consti­
tution in that respect. Therefore, that paragraph is shrouded in ambiguity. 
Some commentatorsi48 who dwell on the first sentence, argue that under the 
Constitution treaties are equal to ordinary statutes. In case of conflict be­
tween the two, they propose that the conflict be solved by applying the rule 
lex posteriori derogat priori. This means that a legislation subsequent in 
time will abrogate an earlier inconsistent treaty and vice versa. 

A more tenable viewl49, which takes into account the need to carry out inter­
national obligations and requirements of the principle of division of powers 
within the state, adopts the above-mentioned view but on the condition that 
the treaty must be continued to be applied as long as it is not clear that it was 
the intention of the legislator to breach the treaty. In other words, as long as 
it is possible to reconcile the texts of both instruments in one way or another, 
the treaty ought to be applied. That view also accords with the practices of 
the U.S.A. and the U.K. 

According to some other commentators who have expressed themselves on 
Article 65, it is possible to make one of the two interpretations of the article 
as it is not clear and precise. It may be argued that treaties prevail over na­
tional legislation or that they are equai.I50 

147 As to the meaning of Article 65 of the 1961 Constitution, see, Meray, Devletler Hukuku­
na Girl§ [Introduction to International Law], vol. I, 1969, p. 189ff. c;etik, Mllletleraras1 
Hukuk [International Law],Book I, 1987, p. 104ff; Toluner, supra note 130, p. 589; Kuba­
h, Anayasa Hukuku (Genel Esaslar ve Slyasl Rejlmler) [Courses on Constitutional Law 
(General Essentials and Political Regimes)], 1971, p. 141; Akipek, O.I., Devletler Hukuku 
[International Law], Book I, 2nd edition, pp. 27-28. 

148 Meray suggests a solution on the basis of the lex posterior or lex speclalls rule. See, su­
pra note 147, p. 32; see also, Kubah supra note 147, p. 145. 

149 Toluner, supra note 147, p. 595; Balta, T.B., "Avrupa lnsan Haklan Sozle~mesi ve 
Ttirkiye" (European Convention on Human Rights and Turkey), in Tiirklye'de lnsan Hak­
larl Armagam, Ankara, 1970, p. 278. 

150 ~elik, MllletleraraSI Hukuk [International Law], I, 1980, p. 209, note 159. 
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Those who are impressed by the second sentence of the last paragraph of Ar­
ticle 90 argue that, under the said article, ways and means of challenging 
constitutionality of treaties before the Constitutional Court are fully closed 
and consequently it is possible in the real world to conclude treaties contrary 
to the Constitution, which means nothing but acceptance of supremacy of 
treaties over nationallegislation.Actually, they continue, the Constitution has 
favored a monist approach. International treaties, whether concluded before 
or after conclusion of a national legislation, always prevail over the latter. 151 

On the other hand, some commentators, who have studied Article 90 of the 
1982 Constitution in close relation to Articles 15, 16, 42 and 92, also disa­
gree on the status of treaties in the Turkish legal system. According to one 
view, treaties covered by those articles have the force of the Constitution. 
Consequently, parliament cannot pass legislation contrary to them and they 
prevail over existing inconsistent legislations. Other treaties are, on the other 
hand, subject to Article 90. They have the force of law. In case of a conflict 
between the two, the principle lex posteriori derogat prori applies.152 

Some otl1er commentators consider that the Constitution adopts an implied 
rule of conflict of laws according to which international law is given prece­
dence over inconsistent nationallaw.153 In their view, treaties are different 
from ordinary legislations. They ought to be treated and with the Constitu­
tion. 154 In fact, the Constitution has adopted the monist theory. Legislations 
even when they are subsequent in time cannot abrogate an earlier treaty. The 
latter ought to be given precedence. 155 

The question -of whether the meaning of the above-mentioned articles refer­
ring to specific treaty areas affects the status of treaties under Article 90, 
seems to be rather complicated. It is not easy to reach clear-cut conclusions. 
However, it seems that it would not be a good interpretation to rely on Arti-

151 Akipek, supra note 147, pp. 27-28; Kubah, supra note 147, p. 141. 
152 Pazarc1, supra note 145, p. 31. 
153 ~aglar, Anayasa Bilimi: Bir <;ah§ma Taslag1 [Science of Constitution: A Working 

Draft], 1989, p. 50. 
154 Soysal, M., "Anayasaya Uygunluk Denetimi ve Uluslararasi Sozle§meler" [Constitutional 

Review and International Agreements], in Anayasa Yargisi (Anayasa Mahkemesinin 23. 
Kurulu§ Yildoniimii Nedeniyle Diizenlenen Sempozyumda Sunulan Bildiriler), Ankara 
1986, pp. 5-17. 

155 Golciiklii, F., "A vrupa lnsan Haklan Sozle§mesi ve Bireyse1 Ba§vuru Hakki" [European 
Convention on Human Rights and the Individual Right to Petition], in lnsan Haklan YII­
hgi [Human Rights Yearbook], 1988-1989, vo1s. 10-1 1, pp. 3-7. 
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cles 15, 16, 42 and 92 to prove that Article 90 gives precedence to treaties 
over national legislation. Even one might say that such an interpretation may 
lead to an opposite result. If the fathers of the Constitution had wanted treat­
ies to prevail, they could have said so in express terms. From Articles 15, 16, 
42 and 92 that result cannot be secured implicitly. In those articles questions 
of extreme importance are regulated. The fathers of the Constitution were 
more careful and meticulous about the implementation of international obli­
gations referred to in those articles. If Article 90 was capable of giving prece­
dence to international treaties, the fathers of the Constitution would not have 
felt obliged to stress the importance of those obligations in Articles 15, 16,42 
and 92. Rather, the formula of Article 90, which holds treaties equal to ordi­
nary legislation, and the feeling of responsibility to uphold international obli­
gations were the basic reasons for which specific arrangements were accept­
ed for certain obligations. In particular, one cannot fail to think that if Article 
90 had given precedence to treaties, there would have been no need to have 
Article 42 which gives constitutional power to certain kinds of treaties. 

That interpretation leads us to this: Article 90 defines the status of treaties 
which are not specifically mentioned in other articles of the Constitution. To 
such treaties Article 90 gives the force of law. Under that article the legislator 
still has the actual opportunity to pass legislations inconsistent with existing 
treaties. The fact that the last sentence of that article prohibits any proceed­
ings from being instituted before the Constitutional Court to challenge the 
constitutionality of treaties, does not change the legal status of such treaties. 
Rather, it reflects a concern that amendment or termination of international 
treaties completed under international law should be left to the normal proce­
dure under international law, rather than to a national body, and that the sta­
bility of international relations of the state should be maintained. Article 90 
is, on the other hand, in full accordance with the principle of the division of 
powers within the state. 

As to the jurisdiction of courts, it would seem that the courts do not have the 
competence under the Constitution to declare void any earlier treaty when it 
is found contrary to a subsequent legislation on the ground that Article 90 
gives an equal status to treaties with legislation, in particular, when one con­
siders the utmost care which is exhibited in Articles 15, 16, 42 and 92 of the 
Constitution for carrying out of international obligations of Turkey. 

156 See, Daru§tay Karan, Esas No. 1988; K. No. 1989/4, in Resml Gazete 9 ~ubat 1990, Sa}'l 
20428 [Official Gazette, 9 February 1990, No. 20428]. 
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In fact, the courts may only suspend a treaty for its application in a specific 
case, because a treaty can be terminated only in accordance with internation­
al law and not by a national court. Even if a state is not able to implement a 
treaty because of its own difficulties resulting from its legal system, it shall 
yet remain responsible internationally. It cannot relieve itself of that respon­
sibility by a subsequent legislation. We do not think that Constitution means 
of contrary. If the intention of the legislator to violate an existing treaty by a 
subsequent legislation is not clear and precise, in case of a conflict between 
an earlier treaty and an inconsistent legislation, the latter ought to be inter­
preted in accordance with the treaty, and the treaty ought to be given prece­
dence, as is done in some other nations. 

As a matter of fact, some court decisions are indicative of the fact that treat­
ies are actually given precedence over national legislation. For example: The 
State Council (the highest administrative court) has apparently given prece­
dence to an ILO treaty over a subsequent legislation in a case156 brought 
against the University of Dokuz Eyliil by a teaching member of Mugla Man­
agement High School, a sub-division of Faculty of Economics and Adminis­
trative Sciences of the same university, the applicant having been dismissed 
by the martial law authorities after the 1982 military take-over under Article 
2 of the Act No. 1402 as amended in 1980 by Act No. 2766 which is to the 
following effect: 

Martial law commanders have the authority, as long as the martial law re­
gime is in effect, to dismiss or re-appoint or to transfer any civil servant 
whose continued employment, in the same status or in any status, in their 
opinion, is inimical to national security or public order, and other public au­
thorities which employ such civil servants will immediately execute the or­
ders of the relevant martial law commanders. Civil servants thus dismissed 
shall not be eligible for re-employment even after the martial law regime is 
terminated. 

Mter the 1980 military take-over, a long martial law regime was proclaimed 
and some university professors were removed from their positions under the 
above-mentioned act. Later on, the martial law regime was terminated and 
the extraordinary powers of the martial law commanders ceased to exist. 
Some previously dismissed professors applied to their universities for rein­
statement, which was rejected. Thereupon, they brought actions for annul­
ment of the decisions before administrative courts. 

Applicants argued that the provision of Act No. 1402 depriving them of pub-
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lie service forever was, among others, against the Constitution. The cases be­
ing rejected by local administrative court, they appealed to the State Council. 
It was there that the case took a different turning. The Fifth Chamber of the 
Council, which is in charge of handling such cases, delivered different and 
contradictory judgments, which required Consolidation of opinions and juris­
prudence on the subject. The Council for consolidation of Jurisprudence con­
vened to put a uniform and binding construction on the said article of Act 
No. 1402. In the end, the Council decided for the applicants on the ground, 
among others, that dismissal of the applicants was contrary to the ILO Con­
vention No. 111, Article 1 (a), regarding non-discrimination, the Convention 
having been ratified by Turkey in 1966. 

The Council also found that the prohibitory provision was contrary to Article 
5 of the Universal Declaration of Human Rights and to Article 3 of the Euro­
pean Convention on Human Rights, as it downgraded the applicants even be­
low the ex-convicts who could become re-eligible for public service when 
their punishment was pardoned. 

The Universal Declaration being adopted in 1948, Turkey being a party to 
the European Convention since 1954 and to the ILO Convention No. 111 
since 1966, it is remarkable that the Council gave preference to an interpreta­
tion upholding treaties or the Declaration over subsequent national legisla­
tion. 

One might have a reservation as to whether the Council could rightly put 
ILO-Convention and the Universal Declaration in their perspectives. It is 
also true that the question before the Council was to adopt one of the two in­
terpretations of Act No. 1402 and not to choose between a treaty and an in­
consistent subsequent act, but the judgment reveals the approach of the 
Council to international obligations which is remarkable. However, it is not 
crystal-clear that other courts, or even the State Council itself, will follow the 
same line. One has yet to see the future practice in order to give a sounder 
view on this aspect. 

If this interpretation is correct, upon accesion of Turkey to the European 
Community, the Turkish courts will be bound to treat European Community 
Law which would mostly fall within ambit of Article 90 as having force of 
domestic law and being equal to it, which would, in some cases at least, en­
gage responsibility of the state. 


