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A new phenomenon of our lives, COVID-19 has shown its effect in the way
people commit crimes. For this reason, defining the criminal responsibility in
COVID-19 related issues is a notable and significant matter. This study deals with
the COVID-19 transmitting-related criminal issues that have been published in
the media and aims to define criminal responsibility, potentially arises there. In
the study firstly, the acts of COVID-19 transmission are generally analysed in
terms of moral element of the perpetrator. Secondly, the suitability of the actus
reus in terms of perpetrator, transmission act and victim is evaluated. Then, two
real-life COVID-19 examples are examined by defining the offences committed
and joinder relationship of these offences.
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COVID-19 BULASTIRMADAN DOGAN CEZA HUKUKU
SORUMLULUGU

Abstract

Hayatimizin yeni bir olgusu olan COVID-19, insanlarin sug isleme seklini de et-
kilemistir. Bu sebeple, COVID-19'a iligkin olaylardaki ceza hukuku sorumlulu-
gunu belirlemek 6nemli bir mesele tegkil etmektedir. Bu ¢alisma, medyada yer
alan COVID-19 bulastirma olaylarini ele almakta ve bu somut olaylardaki olus-
mas1 muhtemel ceza hukuku sorumlulugunu belirlemeyi amaclamaktadir. Calig-
mamizda oncelikle, COVID-19 bulastirma eylemleri failin manevi unsuru agismn-
dan ele alinmaktadir. Tkinci olarak ise, bulagtirma eylemlerinin fail, viriisii bulas-
tirma ve magdur bakimindan elverisliligi degerlendirilmektedir. Sonrasin-da ise,
yasanmis iki somut COVID-19 bulastirma olayi, olusmasi muhtemel suglarin be-
lirlenmesi ve bu suglarin i¢timai hususunun degerlendirilmesi suretiyle incelen-
mektedir.

Key Words

COVID-19 e Koronaviriis Bulastirma ¢ Ceza Hukuku Sorumlulugu e Salgin
Hastaliklara {ligkin Tedbirlere Aykirilik ® Suglarin Igtimai

I. INTRODUCTION

COVID-19, i.e. new Coronavirus, is an infectious disease which
arose in the city of Wuhan, China and spread to almost all countries of the
world!. Incidents occurring around the World about transmitting COVID-
19 caused curiosity about criminal responsibility of the transmitting per-
son. In this study, criminal responsibility of the COVID-19-transmitting
person is examined with the help of real life examples.

Incident Nr. 1

A man, quarantined in a student dormitory after omrah visit to
Saudi Arabia, rebelled as “Release me. I'm going to kill you all if it (COVID-
19) really exists. There is no doctor, no treatment, no release. You have put me
in prison. Call the doctor, give me treatment, you have prisoned me. There is no
treatment, nothing” and spitted around. The man also said “I'm going to make
you all sick”?.

1 https://covid19bilgi.saglik.gov.tr/tr/covid-19-yeni-koronavirus-hastaligi-nedir (Date
of Access 11.05.2020).

2 Umreden dénen amca ortalig birbirine katti: "Sizi de hasta edecegim", giinboyu-
gazetesi.com.tr (Date of Access 22.04.2020).
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Incident Nr.2

A health worker allegedly spits on her neighbor’s face in quarrel
and says “I give people infected with coronavirus rides in ambulance all day. It’s
probably transmitted also to me; I will transmit it to you”. Later on, the neigh-
bor’s COVID-19 diagnostic test came out positive, yet the health worker’s
negative’.

GENERAL EVALUATION

First of all, it is significant to state that transmitting an infectious
disease to someone is not regulated as an offence in Turkish Criminal
Code. Therefore, the acts of transmitting an infectious disease can be re-
garded as intentional/negligent homicide (Art 81,82,83,85 TPC), inten-
tional/negligent injury (Art 86,88,89 TPC), aggravated injury (Art 87 TPC)
in respect of the moral element of the perpetrator and the result of the act.
Besides, other crimes such as insult (Art 125 TPC), duress (Art 106 TPC)
etc. can also be regarded.

This study examines the criminal responsibility, arising from the
acts (actus reus) relating to transmitting COVID-19 in regard to the moral
element of perpetrator and suitability of the criminal act. Thereafter, pos-
sible joinder problems are also handled.

A. Moral Element of the Perpetrator

Moral element of the perpetrator is one of the issues to be examined
in order to define the criminal responsibility of transmitting COVID-19.
The criminal act of perpetrator, which is suitable to transmit COVID-19,
might be performed to commit homicide or injury. First of all, the perpe-
trator has to know or estimate that s/he has the virus in order to have mens
rea*. If the perpetrator’s desire is killing the victim, when s/he transmits
COVID-19, her/his responsibility shall be defined as intentional homicide.
If the victim does not die after medical treatment, the responsibility shall
be attempt to homicide.

3 https://www .haberler.com/tartistigi-saglik-calisaninin-yuzune-tukurdugunu-
13241121-haberi/ (Date of Access 20.5.2020).

4 ERDEM, Mustafa Ruhan, Cinsel iliski Yoluyla Bagkasma HIV Bulastirmanin Ceza-
landirilabilirligi Sorunu, AUEHFD, Vol VIIL, Iss 1-2, 2004 (pp- 73-91), p.80.
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For sure, defining the moral element requires the examination of the
all circumstances of the incident®. For mens rea, death or bodily harm of
victim has to be inevitable or highly probable result of the perpetrator’s
actions®. The man in the Incident Nr.1 spat at people around after saying
“I'll kill you all”. In order to have mens rea for homicide, he has not only to
know or estimate that he has COVID-19 but also to believe that he can kill
others by spitting at them, i.e. he has to know or estimate that his act is
suitable for homicide. Otherwise, his act cannot be regarded as an attempt
to homicide. If his knowledge of having COVID-19 or suitability of his act
cannot be determined, he may not be responsible for homicide according

to the principle of in dubio pro reo.

Perpetrator can transmit COVID-19 in order to commit injury. In
this case, if the victim shows symptoms, so if the act of transmitting is
suitable in respect of victim, the criminal responsibility of perpetrator
shall be defined as intentional injury. If the result is not only injury but
also loss of any organ, loss or decrease in function of any organ or death,
the criminal responsibility shall be defined as aggravated injury (Art 87
TPC). Yet, it is important to note that for the aggravated result, the perpe-

trator must have acted with at least negligence.

Perpetrator can transmit COVID-19 by violating the obligation of
attention and care, in this case, s/he is responsible for the result with neg-
ligence. If perpetrator’s act against to the obligation attention and care is
suitable in terms of transmitting and the victim and this act causes injury,
then s/he is responsible for negligent injury and if it causes death, then
s/he is responsible for negligent homicide.

In order to accept that the perpetrator violates the obligation of at-
tention and care, there must be such an obligation in advance. Violation
of the precautions taken in the fight against COVID-19 is regarded as vi-
olation of the obligation of attention and care. The precautions can be

5 KOCA, Mahmut/ UZULMEZ, flhan, Tiirk Ceza Hukuku Ozel Hiikiimler, 6t edn,
Ankara, 2019, p. 87; ERDEM, p.81.

6 TASKIN, Ozan Ercan, Korunma Tedbiri Alinmaksizin Gergeklesen Cinsel iliski Yo-
luyla HIV Viriistiniin Bulagtirilmasinda Manevi Unsurun Belirlenmesi Sorunu, TBB
Dergisi, Iss 79, 2008 (pp. 61-72), p.70.
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compulsory usage of mask and gloves, to keep social distance, self-quar-
antine, etc.

B. Suitability

Holding the perpetrator criminally responsible for transmitting
COVID-19 to others depends on the suitability of the act in terms of the
crimes mentioned above. Art 35 TPC regulates attempt to crime and
adopts a holistic approach in evaluating the suitability of act. According
to the preamble of Art 35 TPC, suitability of act is not evaluated only in
terms of the tool used in crime, but also in terms of whole aspects of crime,
including the object of the crime’. It is significant to note that, lack of suit-
ability, i.e. attempt is unsuitable for any reason (unsuitability of perpetra-
tor, object, tool, etc.?), perpetrator cannot be held responsible for attempt
to crime. Because, TPC does not regulate criminal responsibility for un-

suitable attempt.
1. Suitability in terms of perpetrator

Suitability in terms of perpetrator can vary in accordance with the
offence. For instance, a COVID-19 carrier is suitable to commit the offence
of homicide or injury. On the other hand, a non-carrier of COVID-19 is
not suitable to commit homicide or injury by causing bodily harm°. A
non-carrier of COVID-19 can commit other offences such as duress or in-

sult by typical acts of transmission, e.g. spit.
2. Suitability in terms of actus reus of transmitting COVID-19

Another issue to be checked for suitability is the suitability of trans-
mission act. Since COVID-19 spreads via respiratory droplets, spitting,
coughing and sneezing acts can be accepted suitable in this respect.

7 Ankara HBV Universitesi Turk Ceza Hukuku Uygulama ve Arastirma Merkezi,
Tiirk Ceza Hukuku Mevzuati Cilt 1 (Kanunlar), 227 edn, Ankara, 2018, p. 191.

8 Unsuitability of act can be classified as unsuitability resulting from the object of of-
fence, unsuitability of tool, double unsuitability in terms of both object and tool of
offence and unsuitability resulting from perpetrator (KAZAKER, Gozde, Ceza
Hukukunda Elverissiz Tesebbiis, Ankara, 2019, p. 224). Normally unsuitability of
victim is examined under the title of unsuitability of object of offence. Yet, unsuita-
bility of victim in case of COVID19 is sui generis form of unsuitability and is not
mentioned in any examples relating to unsuitability.

9 A non-carrier of COVID-19 is suitable to commit injury by causing a mental harm.
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Besides, regarding the lasting time of COVID-19 on surfaces, handing
over a tissue, that has been sneezed into the day before, is not suitable to
transmit COVID-19.

3. Suitability in terms of victim

In order COVID-19 transmission to be suitable for the offences that
perpetrator aims to commit, victim must be suitable for these offences.
Not each COVID-19 transmission case results in homicide, injury or ag-
gravated injury. What defines these results is immunity system of the vic-
tim as well as the strength of the virus. So, COVID-19 causes mild to mod-
erate symptoms in many healthy persons and more severe symptoms
such as loss of organ or organ’s function or death in persons who has
weaker immunity due to age, chronic disease or any other reason.

That’s why, spitting on a healthy person with intent for homicide
cannot be held suitable for intentional homicide. In this case, the criminal
responsibility of the perpetrator shall be intentional injury if victim pre-
sents any symptoms. Because, the act of perpetrator is only suitable for
injury but not homicide. Even the will of the perpetrator is to murder but
not to injure, the rule of “more contains the less” applies here and intent
for homicide is accepted to contain intent for injure.

The special information about victim must be taken into account by
defining the suitability. For example, a simple act of injury is suitable for
homicide when the victim suffers from hemophilia'’. However, if perpe-
trator does not know this fact, s/he is no longer responsible for the results
arising from it!!.

10 OZGENC, izzet, Tiirk Ceza Hukuku Genel Hiikiimler, 14" edn, Ankara, 2018, p-
499.

11 See the case that the perpetrator was not held responsible for intentional homicide,
rather negligent homicide because there is no certain proof that he knew the heart
disease of the victim (Ceza Genel Kurulu (Grand Penal Chamber, Abbreviated as
GPC), File Nr. 2015/695, Decision Nr. 2019/128, 26.02.2019, <karararama.yargi-
tay.gov.tr> Date of Access 9.6.2020).
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INCIDENT ANALYSES
A. Incident Nr. 1
1. Offences committed in the case

The man in the incident threatened others with transmitting
COVID-19 and spat around. As is not known whether the man carries
COVID-19 or not, criminal responsibility of him shall be defined accord-

ing to assumptions.

a) If the man does not carry COVID-19, it is not possible for him to
commit homicide via COVID-19 transmission. Since his transmitting acts
such as spitting etc. are not suitable for homicide. His transmitting acts
are not also suitable for injury by causing bodily harm. Intentional injury
is regulated in Art 86 TPC as “Person intentionally giving harm or pain to
another person or executes an act which may lead to deterioration of health
or mental power of others, is sentenced to imprisonment from one year to three
years”12. The acts of injury do not have to cause a concrete bodily harm. It
is enough to cause a mental confusion'®. Injury can be either physical or
physiological. As a result, spit of the perpetrator can be thought of in-
jury, as spit may cause victim to suffer physiologically.

b) If the man carries COVID-19, the suitability of his acts to trans-
mit COVID-19 should be examined in respect of intentional homicide, in-
tentional injury or aggravated injury. The suitability must be defined in
accordance with the immune system of victims. If victim is old, sick of
suffers from a chronic disease, transmitting COVID-19 can be regarded as
suitable to commit homicide. However, if victim is healthy, transmitting
COVID-19 can be regarded as suitable to commit only injury. The moral
element of perpetrator is intent for homicide, and as a result of the general
principle of “more contains the less”, his moral element is regarded to be

12 For translation see https://www.wipo.int/edocs/lexdocs/laws/en/tr/tr171en.pdf
(Date of Access 06.06.2020).

13 OZBEK, Veli Ozer/ DOGAN, Koray/ BACAKSIZ, Pinar, Tiirk Ceza Hukuku-Ozel
Hiikiimler, 14t edn, Ankara, 2019, p. 205.

4 SOYASLAN, Dogan, Ceza Hukuku Ozel Hiikiimler, 11t edn, Istanbul, 2016, p. 155.
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intent for injury'. It is important to note that in case victim presents no
symptoms at all, the act is not suitable for injury.

Whether or not victim suffers from a disease and the disease can be
recognized by the perpetrator does not make any difference in this case,
since perpetrator has already presented his intention for homicide by his
actions and words.

¢) Regardless of whether or not the man carries COVID-19, his act
of threatening may constitute the offence of duress (Art 106 TPC) and his
act of spitting may constitute insult (Art 125 TPC). Offence of duress is
regulated in Art 106 TPC as “to threaten another person with an assault to life,
bodily or sexual integrity of her/himself, her/his close acquaintances or someone
else”. Since it is not known by others that whether or not the man carries
COVID-19, threatening with homicide has an effect on victims’ willpower
and that’s why his threat is suitable for the offence of duress (Art 106
TPC).

The spit of perpetrator can be thought to constitutes the offence of
insult. The offence of insult, stated in Art 125 TPC, is defined as “attacking
another person’s honor, dignity and good reputation by attributing facts which
are able to harm her/his honor, dignity and good reputation or reviling”. The
offence of insult can be committed only with specific types of acts which
are attributing specific facts and reviling. Yet, reviling does not have a

specific form'. So, spitting can be regarded as an act of insult, since act of

15 Turkish Court of Cassations also reaches the same result in its decisions by apply-
ing the rule in dubio pro reo. When there is a doubt whether perpetrator has intent
for homicide or not in a case s/he attacks victim, the court decides that s/he has in-
tent for injury by using the rule in dubio pro reo (GPC File Nr. 2019/59, Decision Nr.
2019/493, 25.06.2019; GPC File Nr. 2014/253, Decision Nr. 2015/46, 17.05.2015, Date
of Access < karararama.yargitay.gov.tr> 9.6.2020).

16 ONDER, Ayhan, Sahislara ve Mala Kargi Ciiriimler ve Bilisim Alaninda Suglar, Is-
tanbul, 1994, p. 243; TEZCAN, Durmus/ ERDEM, Mustafa Ruhan/ ONOK, Murat,
Teorik ve Pratik Ceza Ozel Hukuku, 17t edn, Ankara, 2019, pp. 607-608; ARTUC,
Mustafa, Kisilere Karst Suglar, 2°4 edn, Ankara, 2018, pp. 1323, 1337-1338. “Insult is a
statement of thought. Yet it is not committed via words all the time. Sometimes it can be
committed via actions. Such as giving someone the middle finger, tearing a petition or re-
port and throwing it into the face of an officer or throwing cash in to the face of an officer
(p.1323)”; UZULMEZ, ilhan, “Hakaret Sucu”, Ceza Hukuku Dergisi (CHD), Vol 5,
Iss 12, 2010 (pp. 41-71), p. 41, p. 50, “Reviling does not have a specific form. It can be
performed via writing, saying, picture, sign or action” (UZULMEZ, p. 50); OZEN,
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spitting is able to harm someone’s honor, dignity and good reputation. If
the victims are public officers, aggravated version of insult applies (Art
125/3-a). Besides, insult is made in public, which also another aggravated
version of insult (Art 125/4).

Finally, the offence of contrariness to the precautions relating to ep-
idemics (Art 195 TPC) shall also be examined in this case, since the inci-
dent emerged in quarantine. Art 195 TPC states that “Any person who re-
fuses to comply with the precautions imposed by the authorized bodies at places
under quarantine to avoid spread of disease from an ill or death person, is pun-
ished with imprisonment from two months to one year.”". The acts of threat-
ening and spitting out violate the quarantine precautions and compose
the offence stated in Art 195 TPC.

2. The joinder of offences'® issue

Under this title firstly the joinder of offence among the offences of
duress, injury/homicide and insult must be examined according to two
probabilities.

a) If the act of transmitting COVID-19 is suitable for intentional
or aggravated injury or intentional homicide, he will be responsible only
for these offences. Act of threatening can be regarded as “unpunished pre-
vious act” in the scope of supposed joinder of crimes (goriiniiste ictima)'°.

Mustafa, “Hakaret Sugu ve Internet Yoluyla i@lenmesi”, TBB Dergisi, Iss 75, 2008
(pp-94-108), p. 94, “In a crowded and prestigious meeting, leaving a question unanswered
can be regarded as insult to the person who asked the question.” (OZEN, p. 97); SINAR,
Hasan, “Tiirk Ceza Kanunu'nda Hakaret Sucu ve Bu Su¢un Karsilagtirmali
Hukukta Gelisen Hakaretin Su¢ Olmaktan Cikartilmas: Egilimi Yoniinden Deger-
lendirilmesi”, CHD, Vol 9, Iss 24, 2004 (pp. 75-119), pp. 75, 84.

17 For translation see https://www.wipo.int/edocs/lexdocs/laws/en/tr/tr171en.pdf
(Date of Access 05.06.2020).

18 The term of joinder of offences contains several terms, which are joint offences (Art
42 TPC), successive offences (Art 43/1 TPC), ideal concurrence among the same
types of crime (Art 43/2 TPC) and ideal concurrence among the different types of
crime (Art 44 TPC). For the usage of the terms ideal concurrence among the same
types of crime and ideal concurrence among the different types of crime see
DEMIREL, Muhammed/ KARTAL, Melik, “The Conditions for the Application of
Successive Crime in the Turkish Criminal Code”, Istanbul Hukuk Mecmuasi, Vol
77,1ss 1, 2019 (pp.451-461), pp. 451, 452.

19 Ozbek, Dogan and Bacaksiz also states that in case of a threat to injury and act of in-
jury in succession, the perpetrator shall be responsible for only injury. However, the
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Moreover, suitable act of injury/homicide can also cause offence of insult.
Since a single act of spitting causes more than one crime, the perpetrator
shall be responsible for the crime that requires a heavier punishment as
Art 44 TPC states.

Furthermore, joinder of offences between the offence of contrariness
to the precautions relating to epidemics (Art 195 TPC) and injury/homi-
cide must be examined. According to our opinion, there is a primary
norm-subsidiary norm relationship, which is a form of supposed joinder
of offences, between offence of contrariness to the precautions relating to
epidemics (Art 195 TPC) and the other offences.

There are two reasons of this opinion:

1) The offence of contrariness to the precautions relating to epidem-
ics (Art 195 TPC) is an offence of danger. Since there is a primary norm-
subsidiary norm relationship between offences of danger and offences of
harm?, in case of that an act constitutes both an offence of harm and an

offence of danger, offence of harm (the primary norm) must be applied?'.

authors claims that in case of a threat to homicide and act of injury in succession,
the perpetrator shall be responsible for both threat and injury
(OZBEK/DOGAN/BACAKSIZ, p. 413). Additionally, it is important to note that the
act of spitting was not performed by aiming threat but homicide. For this reason,
there is no way to apply Art 106/3 even if both duress and injury are accepted to be
committed and Art 44 applies.

20 HAKERI, Hakan, Ceza Hukuku Genel Hiikiimler, 234 edn, Ankara, 2020, p- 642;
DOGAN, Koray, “Tehlike Sucu ile Zarar Sugu Arasmdaki Suglarin ictimai Sorunu”,
TAAD, Iss 16, 2014 (pp. 179-208), pp. 179, 198; DEMIREL, Muhammed, “Karar Ana-
lizi Tehlike Suglari- Zarar Suglar1 Arasindaki Iligkinin Igtima Kurallari Kapsaminda
Degerlendirilmesi”, Journal of Istanbul University Law Faculty, Vol 71, Iss 1, 2013
(pp- 1479-1488), pp. 1479, 1485. Hakeri also states that even he does not agree with, it
is possible to admit the existence of joinder of offences and application of Art 44
TPC in this case (HAKER], p. 642). To constitute primary norm-subsidiary norm re-
lationship between offence of danger and offence of harm, protected legal values of
the offences should be totally or partially the same. Yet, if the victims are not the
same, it is not possible to constitute primary norm-subsidiary norm relationship be-
tween the offence of danger and offence of harm. For instance, if the victim of the
offence of danger is society and the victim of the offence of harm is an individual,
there is no primary norm —subsidiary norm relationship between these offences. In
the case of different victims, if the offences are committed by a single act, joinder of
offences should be applied (DOGAN, p. 199).

2L Jeel asserts that in case of primary-subsidiary norm relationship (a form of sup-
posed joinder of offences), it is not important whether the offences are results of a
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For instance, if quarantine precautions are violated by an act such as co-
ercion or threat to public officers, not the offence in Art 195 but interfer-
ence with public duty (Art 265 TPC) is composed??. Similarly, if quaran-
tine precautions are violated by transmitting an epidemic disease, not the
offence in Art 195, but intentional or negligent injury is composed?.

2) Protected legal values of these offences partially the same?:. The
protected legal value of Art 195 (offence of danger) is public health and
the protected legal values of homicide or injury (offences of harm) are life
and body integrity. The protected legal values of these offences are the
same in part. For that reason, primary norm-subsidiary norm

single act or multiple acts. What's important in this case is that there are more than
one offences which seem to be applicable, indeed only one of them is really applica-
ble (iCEL, Kayihan, Suglarin ktimal, Istanbul, 1972, p- 211.

2 YASAR, Osman/ GOKCAN, Hasan Tahsin/ ARTUC, Mustafa, Yorumlu-Uygulamali
Tiirk Ceza Kanunu 4. Cilt (Md.141-196), 2" edn, Ankara, 2014, pp. 6037-6038.

23 YASAR/ GOKCAN/ ARTUG, p. 6039; YENERER CAKMUT, Ozlem, “Bulasict Has-
taliklara fligkin Tedbirlere Aykir1 Davranma Sugu (TCK m.195)” in Prof. Dr.
Feridun Yenisey'e Armagan C.I (istanbul, 2014, pp. 543-553), p. 550; KANGAL,
Zeynel, “Bulagici Hastaliklara fligkin Tedbirlere Aykiri Davranma” in Ozel Ceza
Hukuku Cilt V (Istanbul, 2019, pp. 433-450) p. 447. Dogan asserts that there can be
no primary norm-subsidiary norm relationship between intentional offences and
negligent offences. Because for this kind of relationship, there must be a temporal
sequence between these offences which does not exist in between intentional of-
fences and negligent offences. Moreover, in primary norm-subsidiary norm rela-
tionship, even the perpetrator causes two offences, it is unnecessary and impossible
to apply both at the same time. It is not valid for the relationship between inten-
tional offences and negligent offences (DOGAN, p. 198). Kangal accepts the respon-
sibility for a single offence when the perpetrator leaves quarantine (Art 125 TPC)
and transmits a disease to another person (depends on the moral element, Art 86-88
or 89). However, he claims also that in case the perpetrator violates the precautions
of quarantine by insulting the competent public officers, s/he shall be punished
with aggravated insult as a result of joinder of offences (KANGAL, p. 447).

24 In doctrine there is a view that asserts in order to constitute primary norm-subsidi-
ary norm relationship between offence of danger and offence of harm, protected le-
gal values of the offences should be totally or partially the same (Dogan, p. 198).
However, the same author claims that if the victims are not the same, it is not possi-
ble to constitute primary norm-subsidiary norm relationship between the offence of
danger and offence of harm. For instance, if the victim of the offence of danger is so-
ciety and the victim of the offence of harm is an individual, there is primary norm —
subsidiary norm relationship between these offences. In the case of different vic-
tims, if the offences are committed by a single act, joinder of offences (Art 44 TPC)
should be applied (DOGAN, p. 198).
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relationship is to be constituted between offence of contrariness to the
precautions relating to epidemics and intentional homicide and injury.

Additionally, if there is more than one victim in the incident, appli-
cation of ideal concurrence among the same types of crime (Art 43/2 TPC)
can be thought. However, as Art 43/3 states, in case of intentional injury
and homicide the institution of ideal concurrence among the same types

of crime does not apply.

b) If the act of transmitting COVID-19 is unsuitable for inten-
tional or aggravated injury or intentional homicide, acts of threatening
and spitting can be regarded as a single act in terms of law, since the acts
have been performed in succession at the same place and are the outputs
of the same will. In this instance, both duress (Art 106 TPC) and insult
(Art 125 TPC) are committed by a single act in terms of law. Moreover,
this lawfully single act violates the precautions relating to epidemics (Art
195 TPC) as well. Since all offences of duress, insult and contrariness to
precautions relating to epidemics are crimes of danger, there is no need
to examine supposed joinder of crimes like it has been done above. As Art
44 TPC states, perpetrator is punished with the offence of aggravated in-
sult in public (Art 125/3-a & Art 125/4 TPC), which foresees a heavier pun-
ishment.

In addition, if there is more than one victim, also the institution of
ideal concurrence among the same types of crime (Art 43/2 TPC) applies,
because with a single act of insult, more than one crime is committed.

B. Incident Nr. 2
1. Offences committed in the case

It is remarkable that the COVID-19 diagnostic test of the perpetrator
came out negative. Actually, it does not mean that the perpetrator has
never carried COVID-19, but it only means that in the time of the test was
made, she did not carry it. To be sure, COVID-19 antibody test shall be
made in order to find out whether she has ever carried COVID-19 or not.
Since it is a matter of evidence, we assume that she has never carried
COVID-19 and analyze the incident according to this assumption.

Since the health worker in Incident Nr.2 has tested negative for
COVID-19, she cannot commit homicide by transmitting COVID-19, i.e.
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the perpetrator is unsuitable in order to commit homicide by transmitting
COVID-19. As a result, responsibility for attempt to homicide cannot be
accepted because TPC does not provide a punishment for an unsuitable
attempt. As Art 35 TPC states, for attempt to crime, the act must be suita-
ble and the act can be punishable as soon as it is suitable in terms of a
crime. However, she can be regarded suitable for injury, as spit may cause
victim to suffer physiologically which is addressed as deterioration of
health or mental power in Art 86 TPC?.

Moreover, spit of perpetrator can be thought to constitutes the of-
fence of insult, since act of spitting is able to harm someone’s honor, dig-

nity and good reputation.

Besides, she said to the victim “I'll transmit it to you” and threatened
the victim with giving harm to her life and body integrity which consti-
tutes the offence of duress (Art 106 TPC).

2. The joinder of offences issue

Act of spitting can be thought in the context of insult. Here, one act
of spitting causes two offences, intentional injury and insult, so according
to ideal concurrence among the different types of crime provision, Art 44
TPC, perpetrator shall be punished with the offence which requires heav-
ier punishment, intentional injury in the incident.

Moreover, the sentence “I'll transmit it to you” constitutes offence of
duress in principle. Yet, in the incident it should be regarded as “an un-
punished previous act”, a form of supposed joinder of offence, because
she first threatened and then, did what she had threatened about?¢. The
perpetrator shall be responsible for only intentional injury?.

25 The concept of deterioration of health contains the concept of deterioration of men-
tal power in terms of meaning. There is not necessary to state the phrase of “deteri-
oration of mental power” in the article, but only a repetition (CENTEL, Nur/
ZAFER, Hamide/ CAKMUT, Ozlem, Kisilere Kars: Islenen Suglar CiltI, 4t edn, Is-
tanbul, 2017, p. 142).

2 It should be noted that, intentional injury is not performed in order to threaten in
this case, for that reason, there is no way to apply Art 106/3 TPC.

27 Ozbek, Dogan and Bacaksiz also states that in case of a threat to injury and act of in-
jury in succession, the perpetrator shall be responsible for only injury. However, the
authors claims that in case of a threat to homicide and act of injury in succession,
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CONCLUSION

Real-life examples about COVID-19 may cause several criminal
questions relating to moral element, suitability and joinder of offences.
These questions are examined meticulously in the study, by giving gen-
eral and incident-based evaluations.

Incident Nr. 1 deals with a man in a COVID-19 quarantine, who
threatens and spits around. His criminal responsibility is defined in ac-
cordance with whether or not he carries COVID-19. If he has COVID-19,
then his act of spitting is suitable for intentional homicide/injury or ag-
gravated injury according to the suitability of the victims. In this case, his
act of threatening relating to killing must regarded as “unpunished pre-
vious act”, evaluated under supposed joinder of offences. Additionally,
there is a primary norm-subsidiary norm relationship, which is a form of
supposed joinder of offences between the intentional homicide/injury or
aggravated injury and the offence of contrariness to the precautions relat-
ing to epidemics (Art 195 TPC). Even if the perpetrator does not have
COVID-19, his act of spitting can be held suitable in terms of intentional
injury, as long as it injures the victims physiologically. Besides, his act
constitutes offences of duress and insult and Art 44 TPC applies.

Incident Nr. 2 deals with a woman who spitted on her neighbor’s
face. The perpetrator’s COVID-19 diagnostic test came out negative while
her neighbors” positive. Since the perpetrator does not have COVID-19,
she is not suitable to transmit it to anybody. However, her act may cause
a physiological pain, that’s why it is regarded as an act of injury. Her
threat to transmit COVID-19 must be also regarded as an “unpunished
previous act”, as she did what she had threatened before.

the perpetrator shall be responsible for both threat and injury (OZBEK/ DOGAN/
BACAKSIZ, p. 413).
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