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Forward and Swap Exchange Contracts: Figh Dimension and Alternatives

Abstract: The paper deals with Forward exchange contracts and Swap exchange contracts,
These two types of contracts are among the most prominent types of financial derivative cont-
racts that arose after the collapse of the Bretton Woods system in 1971 or the so-called Nixon
shock, where the convertibility of the dollar into gold was stoped, which led to turmoil in the
exchange rates of the currencies of many countries and the emergence of the need to stabilize
the exchange rate Currencies in transactions where the delivery of the two exchanges is de-
layed. This research has studied forward exchange contracts and swap exchange contracts in
four sections. The first section defines the Forward exchange contract, which is a contract in
which the two parties commit to exchange a specified amount of foreign currencies on a
forward date, at a price agreed upon in advance. The elements and elements that must be
mentioned in this contract, such as the seller and buyer, the size of the contract, the date of
delivery and the forward exchange rate, were mentioned in this section, with an illustrative
example of the mechanism of conducting this contract. In addition to addressing the differen-
ces between forward exchange contracts and future exchange contracts, the characteristics
of forward exchange contracts and the purposes of those dealing with them from hedging and
speculation are mentioned in this section. The second section has been devoted to the defini-
tion of swap exchange contracts, it is for the two parties to the contract to agree that one of
them buys from the other a specific amount of a currency in exchange for a specific amount
of another currency and at the current exchange rate, provided that the two exchanges are
delivered immediately, and in the same contract, the two parties agree to make a forward
reverse exchange contract, at a price determined within Contract, and to clarify the picture of
swap exchange contracts, an example has been given to illustrate the mechanism for conduc-
ting this type of contract. In the third section, the views of contemporaries scholars regarding
the Islamic law of the forward exchange contract were discussed, where the opinion of the
objectors was mentioned at all and the evidence they inferred from it. And then the opinion
of those who advocate the permissibility of forward exchange contracts that are in the form
of a dating that is not binding on both parties together, provided that there is nothing in the
dating that indicates that it is a contract of sale and provided that a new contract is delivered
independent of the dating. Then I discussed the opinion and evidence of the impediments in
four points, and I concluded that the most correct opinion at the first is the impermissibility
of the forward exchange contract in the form such as the traditional banks do it because of
the deception it contains. But I recanted and permitted this type of contract in two cases, the
first: the case of need with the absence of an alternative, and the second: the case that tran-
saction is not binding dating for both parties and on some terms. Some contemporary scho-
lars suggested conducting buying and selling operations in the same currency as an alterna-
tive to forward exchange contracts, and some of them suggested that Islamic banks should
have a common unit of account to settle accounts between the parties to commerecial transac-
tions. But in my opinion two solutions are often not feasible. As for the fourth section, I dealt
with the opinions of contemporary scholars in the swap exchange contract. it seems likely to
me that swap currency exchange contracts are nothing but a usurious loan that is prohibited
by Sharia. Because when examining the mechanism of conducting this type of contract, it
turns out that one of the parties lent the other an amount in one currency in exchange for the
other lending him an amount in another currency under the name of the spot exchange cont-
ract. Since one of the two parties requires the other to increase what he lent - if the exchange
rate of the Forward exchange contract is different from the Spot exchange rate, which is pre-
dominant - under the name of the Forward exchange contract, then this process is nothing
but a usurious loan. [ supported the proposal to exchange loans in different currencies as a
Islamic alternative to transaction contracts, provided that there is no preference for one party
over another, and there is no usurious increase. And in order to solve the problem of the high
rate of currency inflation of one of the two loans more than the other, the researcher sugges-
ted adding the inflation rate to the two loans when they are performed.
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Dévizde Forward ve Swap Sozlesmeleri: Fikhi Boyutu ve Alternatifleri

Oz: Bu arastirma, déviz forward ve déviz swap sdzlesmelerini ele almaktadir. Bu iki tip s6z-
lesme, Nixon soku olarak da bilinen, 1971 yilinda Bretton Woods sisteminin ¢okiisiinden
sonra ortaya cikan tiirev islemlerin en 6nemli sdzlesmelerinden sayilmaktadir. Zira Bretton
Woods sisteminin ¢okmesi, Amerikan dolarinin altina doénitistirilebilirliginin durmasina se-
bep olmustur. Bu da bir¢ok iilkenin para birimlerinin istikrarsizliga ugramasina yol acmistir.
Bundan dolay1 iki bedelin vadeli ticari s6zlesmelerde kullanilan kur fiyatlarinin sabitlenme-
sine ihtiya¢ duyulmustur. Bu ¢alismada, doviz forward ve doviz swap sozlesmeleri dort bashk
altinda incelenmistir. Birinci baglikta fiyat1 daha 6nceden belirlenmis bir kur ile her iki bede-
lin belirlenmis vadede teslimini iceren doviz forward sdzlesmesinden bahsedilmistir. Ayni
zamanda, forward kur fiyat, teslim tarihi, s6zlesme hacmi, alic1 ve satici gibi s6zlesmenin te-
mel unsurlarindan s6z edilip s6zlesmenin isleyisini agiklayan bir 6rnek verilmistir. Ayrica d6-
viz forward soézlesmelerinin 6zellikleri ile manipiilasyon, kur riskinden korunma gibi séz-
lesme kullanicilarinin amaglari da zikredilmistir. Son olarak burada future sézlesmesi ile d6-
viz forward sézlesmesi arasindaki farkliliklara deginilmistir. Ikinci baslikta iki taraf arasinda,
belirlenen tutarda bir dovizin baska cins bir para ile miibadele edilmesi ve belirli bir siire
sonunda s6z konusu paranin ayni déviz cinsi ile geri satin alinmasini iceren doviz swap s6z-
lesmesinden bahsedilip sézlesmenin isleyisini agiklayan bir érnek verilmistir. Ugiincii bas-
likta doéviz forward sdzlesmesinin fikhi boyutu ile cagdas Miisliiman arastirmacilarin goriis-
leri ele alinmistir. Bu sdzlesmeye cevaz vermeyen goriis ve getirilen deliller ele alindiktan
sonra, vaatlesmenin her iki taraf icin de baglayici olmamasi, vaatlesmede bunun bir satis akdi
oldugunu gosterecek herhangi bir unsurun bulunmamasi, bedellerin vaatlesmeden bagimsiz,
yeni bir akitle teslimi kosullariyla déviz forward s6zlesmesine cevaz veren goriisten bahse-
dilmistir. Calismada, bu gortsler ve deliller tartisildiktan sonra garar ihtiva etmesi sebebiyle
konvansiyonel bankalarin yaptig1 sekilde d6viz forward sézlesmesinin iki durum disinda caiz
olmadig1 kanaatine varilmistir. Cevaz verilen ilk durum, sézlesmenin alternatifi olmayip ihti-
yacin hasil olmas1 durumudur. ikincisi ise déviz forward sézlesmesinin belirli sartlar1 sagla-
masi ve en fazla tek tarafi baglayan vaadelesme seklinde olmasi gerekir. Ote yandan bazi ¢ag-
das Miisliiman arastirmacilar, ticari miibadelelerin ayni para birimi ile yapilmasi veya bu mii-
badelelerde kullanilmak tizere katilim bankalar1 arasinda ortak bir hesaplama aracinin icat
edilmesi gibi d6viz forward sézlesmesinin yerine alternatif olarak bir 6neride bulunmuslar-
dir. Makalede bu dnerilerin uygulanabilirligi tartisilmistir. Dérdiincii baslikta ise déviz swap
sozlesmesinin fikhi boyutu ile cagdas Miisliiman arastirmacilarin goriisleri ele alinmistir. Bu
aragtirmacilarin cogu bu tip sézlesmelerin caiz olmadigini sdylerken, isak Emin Aktepe ihti-
yag halinde caiz olacagini ifade etmistir. Ayni sekilde bu gorisler tartisildiktan sonra déviz
swap soOzlesmesisin aslinda caiz olmayan faizli bir karz oldugu kanaatine varilmistir. Zira iki
asamadan olusan bu tip s6zlesmenin isleyisine bakildiginda, s6zlesmenin ilk asamasinda
(spotislemi) bir tarafi diger taraftan bir para birimiyle bor¢ almak sarti ile ona farkl bir para
birimiyle borg verdigi anlasilmistir. Fakat ikinci asamada (forward islemi) forward kur fiyati,
spot kur fiyatindan farkl oldugunda (genellikle oldugu gibi) sdzlesmenin bir tarafi diger ta-
rafa verdigi borcunun iistiinde bir oran sart kogsmus olacaktir. Arastirmaci, déviz swap soz-
lesmesinin yerine alternatif olarak, faizli bir fazlalik olmamasi ve bir tarafin diger tarafa avan-
taj saglamamasi sartlariyla, bazi ¢agdas Miisliman arastirmacilar tarafindan onerildigi gibi,
karslikli karz verilmesinin uygun olacagini diistinmiistiir. Ayrica bu durumda bir borcun enf-
lasyonunun diger borcun enflasyonundan daha yiiksek olmasi problemini ¢dzmek i¢in, borg-
larin geri 6denmesi esnasinda her iki borca da enflasyon oraninin eklenmesi 6nerilmistir..

Anahtar Kelimeler: islam Hukuku, Fikih, Déviz, Forward, Future, Swap, Para Birimi.
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