JASTA KANUNU ABD’ Li TEROR MAGDURLARI iCiN BiR
UMUT OLABILIR Mi?
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Uluslararast hukuk kurallarinin temeli, devletlerin esitligi ilkesine
dayali olarak ¢ok uzun zamandan bu yana milletleraras1 camia
tarafindan uygulanan teamiile, o6rf ve adet kurallarina, milletlerarasi
hukukun genel ilkelerine, uluslar arasi toplumun belirledigi yargi ve
hakem kararlarina, konu ile ilgili ilmi ictihatlara dayandigi gibi,
devletlerin kabul ettigi  ikili veya c¢ok tarafli anlagmalara da
dayanmaktadir. Devletlararas ihtilaflarda bu hukuki esaslar {izerinden
¢Oziim arandig1 gibi, devletlerin kendi kanun ¢ikarma yetkisinde de,
bu kurallara saygi gostermesi de, uluslar arasi hukukun kabul ettigi
temel hususlar arasinda yer alir.

JASTA kanunun kongre ve temsilciler meclisi asamalarindaki hazirlik
caligmalarina iliskin olarak, zamanin ABD Bagkaninin bu kanun ile
ilgili beyanlarin1 tek basina okumak yeterlidir. Yapilan ¢aligmalar,
kanunun magdurlarin haklarina kavusmasina yonelik bir hukuk metni
olmaktan ¢cok, ABD’ den daha fazla terér magduru olan iilke ya da
ilkeler aleyhinde kullanilabilecek olan bir metin oldugu ihtimalini her
zaman giindeme gelecek sekilde dizayn edilmistir.

JASTA kanununu iyice tetkik edip, benzer nitelikteki kanunlarin tarihi
gecmisini irdeleyen herkes, bu kanunun sdylendigi gibi masum ve
magdurlarin magduriyetini gidermeye yonelik bir kanun olmadigini ve
tam aksine yukarida kisa bagliklar halinde belirledigimiz temel
degerlere aykiri nitelikler tasidigini anlayabilir. Esasen, baslangicta,
“Suudi Arabistan hiikiimetinin hukuki sorumlulugu” olarak medya
organlarma sizan haberlerin aksine, bu kanunun tiim 3. Ulkeler risk
tagimakta oldugu endisesi hakimdir. Bu durumda da, ABD adaletine
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kars1 mesafeli olmalarina neden olabilecek izler tasimakta oldugu
hususu ¢ok sik olarak tartisilmaktadir. Bu kanun metni ge¢miste
benzer uygulamalarini gérdiigiimiiz KUBA ve IRAN devletleri igin
bliyiik sikint1 ¢ikardigr gibi, ABD iilke vatandaslari i¢in de ¢ok biiyiik
sorunlar olusturmustu.

Bu kanunda, dis ilkelerin yetkililerinin Ozellikle tazminat
konularinda, yargi bagisikliklarinin kaldirilmasi, kanun dilinin ¢ok
genis yorumlamaya miisait olmasi gibi teknik problemlerin disinda, bu
kanunun uygulanmasi, bir an i¢in kisa vadede ABD’ nin ¢ikarina
oldugunu diistinsek bile, uzun vadede, dnceki ABD baskanini Barack
Obama’ nin da yerinde belirttigi gibi, bu lilkenin yoneticileri ya da
sorumlu mevkilerde bulunan yetkilileri yoniinden telafi edilemez bir
hukuki kaosa neden olabilecektir. Kaldi ki, ABD mahkemelerinde, bu
iddia ile karar alan her hangi bir ABD vatandasinin bu karari, 3. Bir
tilke konumundaki bir tilkeden tahsil edebilme kabiliyeti, dogrudan
bulunmamaktadir. Zira karar1 lehine aldiran kisi, kararda belirtilen
haklarina kavusmasi i¢in, ilgili devletin kendisinden ya da devlet
yetkililerinden tahsili i¢in, sézkonusu devletlere gidip bu kararin
infazin1 istemesi gerekir. Aleyhinde karar verilen 3. Ulkelerin, kendi
devletleri ya da devlet yetkililerinin aleyhinde, uluslar aras1 hukuk’a
aykirt olarak verilen bu karar1 infaz ettirmesi, hemen hemen miimkiin
olmayacaktir. Bunun bir istisnasinin, bu iilkelerde yatirimi bulunan
devlet yetkililerinin mal varligidir. Siiphesiz, ABD’ de mal varlig
bulunan kisilerin aleyhinde verilen kararlarin infazi miimkiin olsa da,
bu iilkede yatinm yapan diger kisilerin mal varliklarina halel
gelmemesi igin, gerekli tedbirleri almak istemeleri ve bundan ABD
ekonomisinin zarar gormesi her zaman imkan dahilindedir. Yiikli
miktarda “avukthik {creti” ve “mahkeme masrafi” na katlandiktan
sonra aldigi mahkeme karar1 ile haklarma kavusmayir uman ABD
vatandaslarinin bu hakkina kavusamamasi, kanunun gerekgesini daha
cok tartismaya agacaktir.

Esasen, ABD mahkemelerince benzer durumda verilmis KUBA ve
IRAN devletleri érnekleri de ortadadir. Cok uzun siiren yargilamalar
sonunda verilen kararlarin tahsili gerceklesememis ve fakat bu
kararlar nedeniyle, ABD’ nin ilgili iilkeler ile siyasi problemlerinin
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artmasina neden olmustur. Ancak, bu giine degin yeterli a¢iklik
olmamakla birlikte, aldigimiz bilgi, bu tiir davalarda magdurlarin
haklarina ulagsmaktan ¢cok ABD siyasetine gerekli hukuki malzeme
tasimast imkant vermis olmasi noktasindan faydali oldugu
yoniindedir.

Biitiin siyasi miilahazalardan uzak olarak, ABD’ nin hazirladig
JASTA kanunu, her ne kadar “Terér magdurlarina yonelik tazminat”
imkan1 getiriyor ise de, esasinda Devletlerin egemenligi, devletlerin
esitligi, devletlerin tiizel kisiliklerinin davaya taraf olamamasi,
cezalarin sahsiligi gibi temel evrensel erdemleri devre dis1 biraktig
sOylenebilecektir.

Bu kanunun ilk ¢iktiginda, bu kanun ile terére destek verdigi ileri
siriilen Suudi Arabistan devletinin ve yoneticilerinin ABD’ de
bulunan mal varliklarinin hedef alindigini diisiinmiistiim. Kanunu
okuyup miitalaa ettikten sonra, durumun hi¢ te dyle olmadigini ve
ABD’ nin bunu her ii¢iincii tilkeye tatbik edebilecek bir diizenleme ile
yiirlirliige soktugunu o6grendim. Her tigiincii lilke, ABD yargisinin
talebi halinde, bu kanundan c¢ok olumsuz etkilenebilecek sekilde
kaleme alindigina muttali oldum. Umarim bu kanunun negatif etkisi,
ABD kanun yapicilarinin ileri siirdiigii gibi, ¢ok daha fazla olmaz.
Bundan diger iilkeler negatif bir sekilde etkilenmezler. Ote yandan
JASTA kanunun uygulamasinin, ABD' de mal varliklar1 bulunan
tilkelerin ve bu iilke yoneticilerinin diginda, magdurlarin sikintisini
asacagl konusunda ¢ok ciddi tartismalar devam ediyor.

Bu konudaki siyasi tartigsmalari bir tarafa birakarak, konunun ve
kanunun muhtevasinin hukuki cepheden degerlendirilmesi ig¢in
yaptigimiz bu “ilmi ¢alistay” 1mizin “adalet mefkuresi” nin tecellisine
vesile olmasini diliyorum.






CAN JASTA BE A HOPE FOR THE TERROR-STRICKEN U.S.
CITIZENS?

Prof. Dr. M. Refik Korkusuz?!

The basis of the rules of international law is based on the practice that
has been performing by the international community on the grounds of
the equality of the states; unwritten law; general principles of
international law; adjudications and arbitraments that are settled by
the international community; scientific opinions and bilateral or multi-
literal agreements agreed by states. While resolutions on the conflicts
between states are found on this basis, it is expecting from a state to
use its legislative prerogative by respecting that basis.

It is sufficient to consider the U.S. President’s comments on the
‘preparatory works of the JASTA at U.S. Congress and the House of
Representatives’. JASTA is more than a legal text that aims to the
terror victims to get their rights. It is a text which is designed to be
used against the states which suffered from terror more than U.S. did.

Every person who examines JASTA and historical background of
similar laws can understand that JASTA is not a law that aims to relief
innocent victims but on the contrary it is against the basic values that
we mentioned above. In contrast to the news titled “Legal Liability of
Saudi Arabian Government”, JASTA is a risk for all third countries.
In that case, third countries can keep the justice of U.S. at arm’s
lenght. Similar implementations in the history were very huge
problems for not only Cuba and Iran but also U.S. citizens.

Apart from the technical problems such as the compensation liabilities
of other state’s authorities, removing of jurisdictional immunity and
wording of the law is being convenient to be interpreted widely; even
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though it is to the U.S. benefit in short term, JASTA can cause a legal
chaos for the authorities of the U.S. in long term as U.S. President
Barack Obama said. Moreover, a U.S. citizen cannot directly enforce a
ruling that is made according to JASTA before a U.S. court since that
citizen will have to apply to the other state for the enforcement of that
ruling against that state or an agent of that state. It does not seem very
possible for a U.S. citizen to get an exequatur decision from the other
state, since the ruling is already against international law. The
exception of this situation is the assets of the states or the state agents
in the U.S. Without a doubt it is possible to execute a ruling against a
state or the state agents that have assets in U.S.; it can harm U.S.
economy since the other countries may try to take precautions against
such situations. When a citizen cannot execute a ruling based on
JASTA after spending high amount of money for counsels’ fee and
litigation expenses; the reason of JASTA will be more questionable.

Substantially, the examples of Cuba and Iran shows us that the court
rules made after the long trials could not be executed but those court
rules caused to have more political problems with those countries.
Although it is not very clear, as far as we got informed, the victims of
those cases could not reach their rights but mostly used as a political
material for the U.S.

Independently from all political considerations, JASTA acted by U.S.,
can allow terror victims to get compensation, however it inactivate the
basic international merits such as sovereignty of states, equality of
states, and principle of individual criminal responsibility.

When this act had accepted, 1 firstly thought that it aims the properties
of the State of Saudi Arabia and its administrators who are blamed to
support terrorism by the act. However, after | read and studied the act,
I noticed that U.S. can apply this act to all other third countries. |
understood that all of the countries can be affected negatively from
this act when U.S. Jurisdiction make a request. | hope the negative
effects of this act will not be more, as the U.S. Law Makers allege;
and third countries will not be affected negatively. On the other hand,



serious discussion over the application of JASTA can whether relief
the suffering of the victims.

Again independently from all political considerations, | hope this
scientific workshop that we will carry out to examine the content of
the subject and the law in legal meaning, can help to appear the ideal
justice.

Dear ALL;

1-Before | read that JASTA Act, | thought that it was against Saudi
Arabia government and its people.

2- The Americans want to seize Saudi's money in the bank, the values
of the stock market and other investments. Because he wants to
overcome the economic crisis. Also | thought that good relation
between Saudi Arabia and US will be finished as soon as possible.

3- After reading and searching | understood that the real situation is
different. This law has been in force since very long time. But it was
too short and the effect is limited to Iran.

4-But the current law is very broad. If this law is widely interpreted, it
is applicable to all the countries that the US has asserted to be linked
to terrorism.

5- Now, we are here for discussing this law in workshop of IJU. Who
has sent to us any paper was accepted as an offerable paper. But most
of us sent to us very late. So we could not translate to other languages
(Turkish, English and Arabic).



