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Dog. Dr. Aissa Maiza!
GIRIS:

JASTA’nin tarihsel kokenleri 11 Eyliil olaylar1 sonrasinda
ABD Kongresi'nin kuvvet kullanimmi yetkilendiren kanunla
Bagkan’a 11 Eyliil’de gerceklesen saldirilar1 planlayan, bunlara izin
veren ve yardim eden devletlere, orgiitlere ve kisilere karsi gerekli ve
uygun kuvveti kullanma yetkisi vermesine dayanmaktadir. ABD
yonetimi bu yetkiye dayanarak Afganistan’dan baslayan oradan Irak’a
uzanan savaslar baslatmistir ve Pakistan ve Yemen’de insansiz hava
araci saldirilari yliritmistiir.

Kongre’nin 11 Eylil olaylarini arastirmak i¢in olusturdugu
Sorusturma Komisyonu 567 sayfalik bir rapor yaymlamistir ve bu
raporun 27 sayfasit devletin sirlar1 ve gizli dosyalar1 arasina dahil
edildigi i¢in yaymlanmamugtir.

O donem Bush yonetimi 28 sayfanin igeriginin yaymlanmasini
teror faaliyetlerine dahil oldugundan siiphelenilen kisiler hakkinda
istihbarat toplanmasimi zayiflatacagi gerekcesine dayandirmastir.
Ancak bu yasaklama, 28 sayfanin igerigi hakkinda bazi siiphelere ve
dedikodulara sebebiyet vermistir.

Daha sonra Obama yonetimi iktidara geldiginde ayn1 yaklasimi
ve uygulamay: siirdiirerek bu sayfalarin gizliligini korumustur. Bu
tutum Suudi Arabistan’in da dahil oldugu bircok devletin baglantili
oldugu hakkinda siipheler yaratarak durumun kétiiye kullanilmasina
sebep olmustur.

! Cezayir Djelfa Universitesi Hukuk Fakiiltesi Ogretim iiyesi
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Demokratik senatdr Jack Schumer ve Cumbhuriyet¢i Senator
John Cornyn’in girisimiyle “Terore destek verenlere karsi adalet”
basligiyla bir kanun tasarist hazirlanmistir.

Suudi Arabistan’1t dava etmekten daha genis kapsamli olan
kanunu ABD Baskam1 Barack Obama veto etmistir.2 ABD
Anayasasina gore kisiler, organlar ya da yabanci devletlerden, eger
bunlarin eylemleri dogrudan ya da dolayli olarak ABD’ye karsi
yonelmis teror eylemlerine dahil olan kisilere ya da yabanci orgiitlere
destek oluyorsa tazminat istenebilir.?

Obama bu tasar1 kanunu bir hata olarak nitelemis ve ABD’nin
milli giivenligine ¢ok ciddi etkilerinin olacagini belirtmistir. ABD
resmi gorevlilerine veya ABD’de askeri lojistik ya da egitim alan
yabanci gruplarin eylemlerini yiiriiten kisilere kars1 dava acilabilir. Bu
da terorle ve diger meselelerle miicadelede yabanci miittefiklerle
calismalara zarar vermektedir. 97 {iye Obama’nin vetosunu
Senato’daki tek bir oy karsiliginda etkisiz kilmayr desteklerken,
Temsilciler Meclisi’ndeki 348 iiye 77 iiyeye karsilik vetoyu etkisiz
kilmugtir.*

9 Eyliil 2016 tarihli bu kanun, 11 Eylil 2001 saldirilarinin
magdurlariin ailelerine 6zellikle Suudi Arabistan olmak iizere bu
saldirilarin arasinda olduguna inandiklar1 yaanci devletlerden tazminat
isteme ve bu tazminatin miktarini belirleme yetkisi vermektedir.

15 Suudi Arabistan vatandasinin bu 3000 kisinin etkilendigi
saldirtya dahil olmasi dolayisiyla bu saldirilardan kurtulan veya

2 Fakat bu Suudi Arabistan ve birgok prenslik tarafindan belirtilmesine ragmen, 11 Eyliil
magdur ve kurbanlarina milyarlarca dolar tazminat konusunda, Amerikan mahkemeleri
beraat verdi ama tazminat 1srar1 devam etmektedir. Dikkat ¢ekici bir husus olarak, Prens
Saud al-Faisal tarafindan birgok defa dile getirildigi lizere, 28 sayfalik 11 Eyliil saldirisina

dair gizli sorugturma dosyasinin dagitimi i¢in ¢agrida bulunmaktadir.
3 Jasta md. 2 (b).

4 Obama baskanlig1 doneminde 9 kez veto yetkisini kullanmis ve higbiri reddedilmemistir.

Jasta bu bakimdan bir ilktir.
86



magdur olanlarin ailelerine ABD fiilkesinde ger¢eklesen saldirilara
dahil olan devletlerin hiikiimetlerinin sorusturulmasin1 engelleyen
devletlerin yargi bagisikligr ilkesini kaldirarak dava agma yetkisi
vermektedir.

Bu kanun yabanci devletlerin yargi muafiyetini kaldirarak °
terore destek veren iilke olarak tasnif edilmeyen yabanci
hiikiimetlerin® ABD mahkemelerinde kovusturulmasini saglamaktadir.
Bu ilke ¢ok uzun zaman once ABD kuvvetlerini ve askerlerini
korumak i¢in evrensel yargilama yetkisinin ve devletlerin egemen
esitliginin ihlali olan ve uluslararasi hukuk kurallarina zarar veren
ilkenin ortadan kaldirilmasi riskini tastyan bu kanun bu makalede
acgiklanacaktir.

Ik Konu: Bagisikhigin Istismar Edilmesi ABD’nin Cifte Standart
Politikalarinin Yeniden Dirilisi

JASTA kanunu sugun islendigi yerden ve magdurun’ ya da
suclunun vatandasligindan bagimsiz olarak belirli suglarda evrensel
yargilama yetkisinin bir tezahiiriidiir. Bu belirli suclar sucun agirligi
ve uluslararas1 topluma verdigi zarara gore uluslararasi anlagmalarla
ve prensiplerle belirlenmistir.® Bu devletleri baglamaktadir ve i

® Bagisiklik genel anlamu ile, uluslararasi ve ulusal hukuklar tarafindan taninan ayricaliktir.
Karine olarak, devlet bagisikligindan yararlanacak gorevlilere taninir ve bu kisiler yargiya
iliskin konularda devlet otoritesinin yaptirim ve kurallarina tabi olmazlar. Ammar Talib
Mahmoud slave, Irrelevance of immunity before the International Criminal Court, the Arab

Renaissance Publishing House, Egypt, 2014, p. 23.

® Her ne kadar Temyiz Mahkemesi, “Suudi Arabistan Kralligi” davasinda yargi
bagisikliginin bir istisnas1 olmadigina hitkkmetmisse de, Baskan Obama doéneminde Mayis

2009’un sonlarma dogru Yiiksek Mahkeme davayi reddetmistir.

7 Abdul Rahman Mohammad, the crimes during the Israeli aggression on Gaza Strip
(27/12/2008-18/01/2009), in accordance with the Rome Statute of the International
Criminal Court in The Hague - legal study., Al-zaitona center for studies and consultations,

Beirut, Lebanon, 2011, p. 113.
8 Mohammad Lutfi, mechanisms for the prosecution in the scope of the criminal law
and international humanitarian law, Dar es Salaam thought and law, Egypt, 2006, p.
205
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hukuklarinda bu suglular1 kovusturmak i¢in yasal diizenlemeler
yapmigladir. ABD bu ilke ve yargilama usullerini Jasta’y1r kabul
ederken uygulamis midir?

Ilk olarak: Bu Kanun ABD ordusunun bagisikligiyla
uyumsuzdur. Bir sugun failinin belirli 6zelliklerinin varligi olmasi
mesela Devlet Bagkani ya da diger yiiksek diizeyde bir kamu gorevlisi
olmast gibi veya uluslararasi veya ulusal bagisik olmasi, savas
suclarindan bagisiklik vermez ve Devlet Baskani’na ya da diger
gorevlilere bu gorevin yerine getirilmesinden devletlerin egemen
esitligi  ilkesine dayanarak bagisiklik veren bu teamiiliin
uygulanmamasi i¢in bir sebep de sayillmaz.

1998°de 02/14/2002 tarihli “Laurent Kabila’s” davasinda
Uluslararas1 Adalet Divam1 Belgika’ya karsi Kongo Cumbhuriyeti
Kongo Disisleri Bakani’nin bagisikligin kaldirmay: reddetmistir. °

Uluslararas1  Ceza  Mahkemeleri  sistemi  bagisiklig
kaldirmamaktadir ancak sunu Onemle belirtmek gerekir ki,
Uluslararas1 Adalet Divam Statiisii’niin 27. Maddesi’nde bagisikligin
dava elemeyecegini garanti altina alirken, madde 98 Uluslararas1 Ceza
Mahkemesi’nin kisinin ikamet ettigi devletten talep eder. °

Ikinci olarak: ABD yargi bagisikligina iliskin sézlesmelere en
cok taraf olan Devletlerden biridir. En 6ne ¢ikan yargi bagisiklig
konusuyla  karsilasilan  uluslararas1  problemler  bagisiklik
sozlesmeleridir. Ayrimcilik yasagr ya da soykirim suglart ya da
insanlia karst suglar ya da Uluslararasi Ceza Mahkemesi’nin yargi
yetkisine giren insanlik ve savas suglarindan suglanan ABD
vatandaglarin1 smir dis1 etmez ya da gondermez ve hatta bunlar

® Mazen Lillo land, the trial of the chairpersons in international criminal law, modern
institution Book Fair, Lebanon, 2011, p. 73, 74
10 Mazen Lillo occupied, op. cit.p. 229.
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hakkinda sorusturma yapmak icin yeterli kanit bile olsa sorusturma
acilmasina vermez.*!

ABD bu tiir anlagmalari imzalamay1 hep bir tehdit olarak
gormiistiir. ABD, gerek Ikili Dokunulmazlik Anlasmalar1 vasitasiyla;
gerek UCM'yi destekleyen miittefiklere askeri ve ekonomik
yaptirimlar 6ngéren yasalar ¢ikarmistir.'? 8 Aralik 2004’te ABD’nin
bu anlasmalar1 imzalamasi igin israr eden devletlerden ekonomik
yardimlarini ¢ekecegini ilan etmistir.

Roma Statiisiinii imzalamak i¢in belirlenen siirenin son giinii
ABD bazi engeller koymustur, ancak bunu imzalanin amaci bir
taahhiit ya da daha sonra onaylamak degildir, daha ziyade ABD
Bagkani Clinton’1n ilan ettigi lizere, bunu imzalamanin anlamt:

“Bu Stati’yii imzalamamiz onun icerdigi belirsizlikle ilgili
endiselerimizi biraktigimiz anlamima gelmemektedir. Ve bu Statii
uyarinca kurulmasi gerceklesecek Mahkeme’nin yargi yetkisi sadece
Statii’yli onaylayan devletlerin vatandaslarim1  kapsar. Biz
Mahkeme’nin gelisimini etkileyecek bir pozisyondayiz. Eger
imzalamasaydik bu pozisyonumuz olmazdi.”

ABBD tarihsel olarak daimi bir ceza mahkemesi kurma fikrine
hicbir zaman karsi gelmemistirr. BM Giivenlik Konseyi’nin
kontroliinde saglanan bir daimi ceza mahkemesini kaul etmistir. ABD
Bagkant Goerge Bush, 2 Agustos 2002°de Amerikan Kamu
Gorevlilerinin Korunmasina Dair Kanunu(ASPA) kabul etmistir. Bu
Kanun ABD askeri birliklerini Birlesmis Milletler Baris Giicli’ne
katilmalarin1 azaltan ve Uluslararas1 Ceza Mahkemesi ile isbirligi
icerisinde olmaktan yoksun birakmaktadir.

ABD, BM giivenlik konseyi kararlarinin uygulanmasini
engellemek i¢in 150°den fazla kez veto etmistir ve bu veto yetkisini
Israil’e kars1 herhangi bir kinamaya kars1 kullanmakla tehdit etmistir.

11 Magzen Lillo land, himself, p. 91
12 Mazen Lillo land, himself, p. 91.
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13 Ayrica ABD Dogu Avrupa iilkelerine ekonomik yardim saglayan
programlarla baghdir. Onlarin BM’deki gorevlerinin - kapsami
ABD’nin Israil hakkindaki politikasina hizmet etmektedir.'*

ABD’nin yasal boyalarla saklamaya c¢alistigt bu gergekei
ayricaliklar. Uluslararas1 Ceza Mahkemesi’nin Statiisii’nii imzalayan
ve sonra da ABD’nin kamuoyu goriisii, kontrolii ya da denetimi
olmadan ondan vazgegmek Onur S6zlesmesi’ne uygun degildir.

Yukarida bahsedilen ve orduya hizmet eden ABD
vatandaglarin1 ve personelini korumak igin c¢ikarilan kanunlardan
sonra, ABD ¢ok sayidaki devletle ikili anlasma yapma talebinde
bulunmustur. Zira, UCM’nin Statiisii’niin 91. Maddesine gére ABD
vatandaglarini UCM’ye gondermek ve orada yargilanmalarini
engellemek amaciyla ve Mahkeme’nin yargi yetkisi dahiline giren
suclari igleyenleri ABD’de yargilamak i¢in bu talepte bulunmustur.

Uciincii olarak; JASTA nin hiikiimleri devletlerin yarg1 bagisikligia
aykiridir

JASTA’nin hiikiimleri yargilama gérevi yapanlarin sorumlulugunu
dgurmaktadir.

A) Doktrinde yargilama gorevinde bulunan Kkisiler sunlardir:

“Belirli bir amac1 gergeklestirmek icin bagimsiz ekonomik ve yasal
yetkileri bulunan ve durugma yapma yetkisi olan ve sivillere hukuk
devletine aykir1 davranislarindan 6tiirli hesap sorma yetkisi bulunan ve
bu amaci gerceklestirmek icin bu kapsamda bagimsiz yasal kisilik
taninan bir grup kisidir.”

Bu doktrin iki ydnden elestirilmektedir. Anglo-Amerikan
diisiincesinde bu kisilerin cezai sorumlugu bulunmaktadir. Kita

13 Freiga said Mohammed Hisham, op. cit.p. 596.
14 Minister of Petroleum Sameh Khalil Al-wadia, ibid, p. 212.
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Avrupast goriigsiinde ise bu kisiler cezai sorumluluktan muaftirlar;
bagisik tutulmuslardir.

Kita Avrupasi yaklasimina gore; yargilama gorevi yapan
kisiler suni yasal kisilerdir ve dogasi geregi normal insan
sayllmamalidir. Dolayistyla irade hakki bu kisinin hukuki ya da cezai
sorumlulugundan bagimsiz olarak bu kurgu kisiye aktarilamaz.
Uluslararasi hukuk kurallar1 intikam almaya cevaz vermez.'®

B) Uluslararas1 Hukukta

Birlesmis Milletler’in 2004 tarihli Devletlerin ve Devlet
Miilklerinin Yargi Bagisikligima Dair Sozlesmesi, bir uluslararasi
teamiil hukuku kurali olarak®, bir devletin mahkemelerinden diger bir
devleti ve miilklerini bagisik tutmak i¢in uygulanmaktadir?’.

So6zlesme’nin 3. Maddesi, bu s6zlesmeden etkilenmemesi i¢in
diizenlenmis ayricalik ve bagisikliklart icermektedir. Buna gore;

Diplomatik gorevler veya konsoloslukla ilgili vazifeler, veya
0zel gorevler, ya da uluslararasi organizasyonlarla ilgili
gorevler, uluslararasi organizasyonlarin veya konferanslarin
organlarinin delegasyonlar1 ve bunlarla iliskili kisiler.

- Kisisel kapasiteleri 6l¢iisiinde devlet bagkanlari.

Bu sozlesme, devlet tarafindan kullanilan veya sahip olunan
ucabilen araglar bakimindan uluslararasi hukuk nezdinde devletin
bagisikliklarini ortadan kaldirmaz.

Bu sozlesme ayrica kendisi veya miilkii bakimindan baska bir
devletin yargisindan muaf oldugunu, sézlesmedeki diizenlemelerle
bagli oldugunu, bu amacla bagka bir devletin de kendi

15 United Nations General Assembly resolution 59/38 of 2 December 2004
16 United Nations General Assembly resolution 59/38 of 2 December 2004
17 Article 1 of the United Nations Convention on the jurisdictional immunities of States and
their property for the year 2004.
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mahkemelerinden bagisik oldugunu, kendi mahkemelerinde bir diger
devletin bagisikliga sahip olup olmadigina karar vermeye yetkili
olmadigini teyit eder'®.

Bu sozlesme ilaveten, bir devletteki yiiriirliik tarihinden 6nce,
devletin veya miilklerinin bagisikliklarma dair herhangi bir sorunda
uygulanmaz?®.

Jasta Yasasi, Sozlesme ile celismektedir: S6zlesme’nin agik
diizenlemesine ragmen, Amerika Birlesik Devletleri Jasta Yasast ile,
“Yabanci hicbir iilke,

1. Birlesik Devletler’de  gergeklesen  uluslararast  terdr
faaliyetlerinden ,

2. Yabanci bir devlet veya memuru veya calisani ya da ajani
tarafindan ve gorevi sliresince gergeklestirilen operasyon veya
faaliyetlerden dolay1,

Birlesik Devletler’de gergeklesen maddi veya manevi bir
zarardan ya da oliimden Amerikan Mahkemeleri’nin yargilamasindan
bagisik degildir.” Hiikmiinii sart kosarak S6zlesme’yi ihlal etmektedir.

Jasta Yasasi’na izin vermek agik bir sekilde, 11 Eyliil
magdurlarinin Suudi Arabistan’1 lilke olarak dava etmelerine ve tlilkeyi
suclu addetmeye sebep olmaktadir. Tuhaftir ki, ceza hukukunda fail,
gercek kisi olmaly; tiizel kisi ya da hukuki birliktelik olmamalidir.

Bunun anlami Birlesik Devletler, kendi iilkesi ve
vatandaglarini tiim uluslardan ve iilklerden iistiin olduguna inandig1
icin, kendi askerlerinin gelisen yasalar sonucu olusacak
sorumluluklarindan set c¢ekmeyi ve kendi vatandaslari icin de
devletlerin bagisikligi hakkini kazandirmak istedi.

18 Article 6 of the United Nations Convention on the jurisdictional immunities of States and
their property for the year 2004.
19 Article 4 of the same Convention.
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Bu egilimi destekleyenlere gore, gergek kisinin sorumlulugu
icin bu durum cezalarin sahsiligi ile uyumsuzdur. Tutuklama, hapis
veya misadere disindaki, para cezalari, tazminat gibi cezalar
uygulansa bile, bunlar caydiricilik seviyesine varmamaktadir. Glaser
da bu goriisii, “Uluslararasi sugu isleyen yalnizca birey olmaz; fail, bir
devlet i¢in veya kendisi i¢in isleyen gercek bir kisidir.” diyerek
desteklemektedir.

ikinci Konu: Jasta Yasasi1 Uluslararasi Hukuk Kurallarina
Aykiridir.

ik olarak: Ge¢mise yiiriimezlik kuralina aykirihk

Jasta Yasast Madde 7, bu yasanin 11 Eylil 2001 tarihinden
sonra gergceklesen zararlara iliskin hukuk davalarinda uygulanacagin
belirtmektedir. Bilinmektedir ki bu yasa 17 Mayis 2016 tarihinde
Senato’dan ge¢mistir ve bircok uluslararast sézlesmede yer alan
geemise  ylrlimezlik  kuralina aykirn  olarak  uygulanilmasi
beklenmektedir.

ikinci olarak: Devletlerin egemenlik haklarinn esitligi

Bagkan Truman, San Francisco Konferansi’nin kapanis
konusmasinda: “Imzaladigimz Birlesmis Milletler Anlagmasi, daha iyi
bir diinyanin kurulmasi i¢in saglam bir zemindir. Tarih bundan Gtiirii
sizleri takdir edecektir. Avrupa’nin zaferi ve hezimeti olan iki savas
arasinda savas kendi zaferini yazmis ve diinya baris1 ve bu anlagsmay1
kazanmigtir.” Ardindan sunlar1 belirtmistir; “Bizler bunu kullanmay1
beceremezsek, basarisiz olursak, bu kendimize ihanet olacaktir.
Bencillikle kullanirsak, bu ihanette esit bigimde suglu olacagiz.”

Birlesmis Milletler Anlagmasi’nin Baslangici’nda belirtildigi
tizere; “belirli  kurallar1  kabul ederek anlasmadan dogan
yiikiimliiliiklere saygi gosterilmesi i¢in gerekli kosullar1 yaratmaya
uluslararasi baris ve giivenligi korumak i¢in gii¢lerimizi birlestirmeye,
ortak yarar disinda silahli kuvvet kullanilmamasini saglayacak ilkeleri
kabul etmeye ve yontemleri benimsemeye...” s6z verilmistir.
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Viyana Anlagsmalar Hukuku Sézlesmesi’ne gore, uluslararasi
hukukun genel prensipleri ile uyusmazlik gosteren diizenlemeler
uluslararas1 hukuka aykiridir.

So6zlesme’nin 53. Maddesine gore; “Bir milletleraras1 emredici
hukuk normu ile ¢atisan andlagmalar

Bir andlagma yapilmasi sirasinda milletleraras1 genel hukukun
emredici bir normu ile catistyorsa batildir. Bu sézlesme bakimindan
milletleraras1 genel hukukun emreredici bir normu, bir biitiin olarak
Devletlerin milletlerarast toplumunun, kendisinden higcbir surette
sapmaya miisaade edilmeyen ve ancak ayni nitelikte olan daha sonraki
bir milletleraras1 genel hukuk normu ile degistirilebilecek olan bir
norm olarak kabul ettigi ve tanidig1 bir normdur. “ demektedir.

Birlesmis Milletler kurallari, en 6nemli emredici kurallardan
addedilmektedir ve Birlesik Devletler bunu ihlal etmektedir. Ayrica
BM Anlagmast’nin 2. Maddesinde belirtilen taraflarin esitligi kuralini
da bozmaktadir.

29 Haziran 2009 tarihinde Amerika Birlesik Devletleri Yiiksek
Mahkemesi, 11 Eyliil 2001 tarihinde Birlesik Devletler’den ugak
kacirarak yapilan saldirtya iligkin baz1 vatandaglara ve Suudi
Arabistan Kralligi’na kars1 agilan davayr gormiistiir. Hakimler, New
York’ta bulunan temyiz mahkemesinin istemini redderek, Suudilerin
bagisikliktan yararlanmalar1 gerektigini belirtmistir. Bu dava, 11 Eyliil
saldirilarinda Olenlerin aileleri veya magdurlar tarafindan, Suudi
Arabistan’mm  El Kaide’ye bazi Miisliman yardim kuruluslar
araciligiyla yardim yapildig1 iddiasiyla acilmistir ve olusturulan igtihat
sonucu diger mahkemelerde de agilan davalar diisiirmiistiir.

37. Daimi Arap Hukukgular Birligi’nin nihai toplanti
bildirisine gore, “Toplulugumuz Jasta oldukca tehlikeli bir ictihat
yaratacaktir ve bu durum tiim uluslararasi normlar ve 21 Aralik 1965
tarthli BM Deklarasyonu’na aykindir. Yargiclar, devletlerin
egemenligine ve yargi muafiyetlerine saygi duymalidirlar. BM
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Anlagmasi baglaminda devletler aras1 dostane iligkilere ve uluslararasi
hukukun prensiplerine dikkat edilmelidir.2%”

Sonug:

Jasta Yasasi, tiim uluslararas1 hukuk kurallarini ¢ignemektedir.
Amerika Birlesik Devletleri, uluslararasi hukuk diizenlemelerine saygi
gostermeksizin ve kendi askerleri ve liderlerine Uluslararasi Ceza
Mahkemesi’nde sorumsuzluk imkani yaratmaya ¢alismaktadir.

Eyliil 2016’da yasa haline gelen ve adi Terdér Sponsorlarina
Kars1 Adalet Yasast olan diizenleme, Birlesmis Milletler’in yargi
yetkisine aykirt diizenlemeler icermektedir. Birlesik Devletler,
yabanci devletlerin egemenlik haklarmi ve yargi muafiyetlerini
ortadan kaldiran, diinyay1r yasama yolu ile bir ¢opliige ¢evirecek bu
yasayl kabul edemez. Amerika Birlesik Devletleri’nin bu hareketi
uluslararast1 hukuk kurallarinin ve Viyana Anlagsmalar Hukuku
Sozlesmesi’nin 26. Maddesinde belirtilen; “Ahde vefa (pacts suift
serwanda)

Yiiriirlilkteki her andlagsma ona taraf olanlar1 baglar ve
taraflarin onu iyi niyetle icra etmesi gerekir.” hiikkmiiniin ihlalidir.
Ayrica Birlesik Devletler o6zellikle, bagska devlet vatandaslarinin,
Amerika Birlesik Devletleri’nin vatandaslari tarafindan
gerceklestirilen ya da gergeklestirilecek eylemlerden (6rnegin,
Japonya, Vietnam, Irak, Afganistan, Suriye, Pakistan, Yemen, Sudan,
Somali, Libya ve Kuzey Kore ve liste daha da uzar...) sorumlu
olmalarin1 saglayabilecek dava yoluna bagvurabilecekleri ihtimali
bakimindan, kendisi acisindan endiselenmelidir.

2 Beyrut’taki 37. Arap Birligi toplantisi, “Mezhepgilik ve Terdrizmle Karsi Karstya Kalan
Vatandaslik” basligi ile toplanmistir. Bu toplantida Arap bdlgelerinden eski siyasetgiler,
liderler, Birlesmis Milletler’de veya Arap Devletler Ligi’nde gdzlemci olan kisiler
bulunmustur.
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Devletlerin yargi bagisikligt ilkesi, Amerikan gorevlileri geriye
yiriimezlik ilkesi ile birlikte korumaktadir. Jasta Yasasi, Birlesmis
Milletler’in 2004 tarihli Devletlerin ve Devlet Miilklerinin Yargi
Bagisikligina Dair Sozlesmesi ile de ¢elismektedir.

96



JASTA ACT IS AN INCARNATION OF DUPLICATION OF US
STANDARDS AND INFRINGEMING THE INTERNATIONAL
LAW RULES

Dr. Aissa Maiza!

Director of the informant of collecting study,and achievement
manuscripts of the region and other/ Elected member representing
professorsof in the Scientific council and Board in Faculty of Law,
University of Djelfa/ Member of the Board of Directors of the
International Union of Jurists and a member of Islamic manuscripts
Authority Cambridge UK / Secretary-General of the Algerian
Association for the search network in the manuscripts (the Union of
12 detective from various national universities in the manuscripts)/
Member of configuration Committee in doctoral  personal status
specialization/Director The second international training course on
the foundations of achieving texts held on 3 and 4 June in Djelfa
University in partnership with the Arab Institute for Research in Cairo
and Chairman of the Organizing Committee of the Third International
Conference on the Protection of manuscripts and assets of the
investigation to the ancients/ Chairman of the First National Forum
about the Revolution manuscripts October 2014/ Chairman of The
second National Forum about Calligraphy and Writing Arts

Introduction :

The historical roots of jasta act returns to the events of 11
September 2001, by issuing of the US Congress law "the authorization
to use force", which gives the president the power to "use all the
necessary force and appropriate action against States, organizations
and persons who planned and gave permission and committed or
assisted in the attacks that took place on 11 September 2001, or such
persons or organizations or States, what for the American

! Lecturer of the Faculty of Law University of Djelfa Algeria
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administration will take it as a cover to launch several wars starting
from Afghanistan through Iraq and the attacke by drones in Pakistan
and Yemen

As Congress formed a Investigation Committee for inquiring
into the events of 11 September, had issued a report from 567 pages,
of which 28 pages did not be advertised and included within the law
of secret government documents,

At that time Bush administration invoked that the declaration
of the content of the "28 pages” would weaken their ability to
gathering intelligence information on the suspected of being involved
in terrorist operations”, and the effects of this blocking of the US
public opinion And revolved around these pages many rumors and
queries and claims on the removal of the secrecy of the 28 pages..

Then the Obama's administration comes and kept the same
approach of maintaining the confidentiality of these pages, which
allows exploiting this issue and what raised around suspicions about
the link of a number of countries including Saudi Arabia in the events
prompting both of the democratic senator Jack Schumer,” Republican
Senator John Cornyn™ submitting a draft law entitled: "justice against
sponsors of terrorism."

The US President Barak Obama used the right of (veto)
against the law of "justice against sponsors of terrorism," and allowing
the families victims in the attacks of 11 September to Sue Saudi
Arabial, the purpose of the law is to provide the widest possible to
the civilians litigants According to Constitution of the United States
for compensation from persons and bodies and foreign countries
where has their actions and wherever they are And which has
provided substantial support either directly or indirectly to foreign
organizations or persons involved in terrorist activities against the
United States?.

Obama said that the draft law represents a fault and dangerous
precedent and would have serious consequences on the national
security of the United States,It is may also lead to a lifting of the
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lawsuits against US officials for acts carried out by foreign groups
receive assistance or military equipment or training from the United
States. As it would damage the work efforts with foreign allies about
the fight against terrorism and other issues. But the 97 members
supported the disabling Obama's veto in exchange for a single vote in
the Senate, while 348 Vice supported disabling Obama'’s veto against
the 77 votes in the House of Representatives.®

The law on 9 September 2016 and this after four months of
passing it, and allowed the attacks victims families on 11 September
2001 to sue foreign sponsors Which they believe that is behind the
attacks, -Saudi Arabia Specifically -the determine the compensation
on the damage to their to asking for compensation for the damages
caused to them.

The law allowed for the survivors and the families victims of
the claim for payment of compensation for damages they suffered of,
as a result of the participation of 15 citizens of the Kingdom of Saudi
Arabia in the attacks, which have claimed the lives of more than 3
thousand people .1t also allowed the " the law of justice application on
supporters of terrorism” by Removing sovereign immunity that
prevents the prosecution of governments of countries involved in the
attacks, located on the territory of the United States. And also the law
allowed to survivors and relatives of those who died in those attacks,
prosecuting the other countries for the damage they suffered.

The law confirmed the removing of the sovereign immunity* in
US courts on foreign governments which not classified as states
sponsors of terrorism®. And relying solely on allegations such as these
that the actions of foreign governments abroad. Related injuries took
place on American territory threaten to undermine thePrinciple-based
for a long time ago to protect the United States and its forces and its
soldiers which is a breach of the principle of universal jurisdiction,
and the sovereign immunity of states and governments, and destroys
the rules of international law, which we shall explain in this article.

First topic: justa act incarnating Double-standard policy from US
In the exploitation of immunity
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Justa law adapted as an implementation of the principle of universal
jurisdiction

Allowing a State or demanding her establishing a Legal criminal
proceedings instituted in respect of certain crimes Regardless of the
place of the crime and the nationality of the doer or the victim’, Which
is due to the gravity of the acts and crimes committed which Causes
damage to the international community as all And in the universal
jurisdiction the international conventions Impose binding on the States
or the Organization states to take the necessary measures for
Legislating internal laws to provide the opportunity for the courts to
prosecute offenders®. Had America applied these principles and
procedures in the issuance of Jasta legislation?

First of all: the law of application of justice on supporters of terrorism
is incompatible with the immunity of US army.

The existence of a certain characteristic in the perpetrator of
the crime, or having international or interior immunity if it is the
President of state or one of the senior officials do not extend to the
war crimes and also is not considered a reason to alleviate the custom
gives Presidents of State and some of their dependents during the
performance of their functions immunity from responsibility in respect
of the sovereignty of that State, and for applying that France and
Belgium refused the requests Provided by human rights organizations
in 1998 to trial "Laurent Kabila's" President of Democratic Republic
of Congo during his visit to the two states also the International Court
of Justice refused the lifting of the immunity of Congolese Foreign
Minister in its decision in the case against Belgium on 02/14/2002.

Systems of international criminal courts do not take the
immunity, but it is important to note that the statute of the
International Criminal Court ensure the opposition in their texts
Article 27 emphasized don’t plead the immunity while article 98
committed the International Criminal Court to get inception before
forwards the request to the State of residence by the person on the
territory on the cooperation of third country which gives immunity to
the person under her legislation or because he belongs to it, but if it
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can't the court can't forwards the request to the State, where there is
the accused which Leading to impunity for criminals®.

Secondly: the United States is the most contracting State in
conventions of judicial immunity of the most prominent problems
facing the topic of the lack of judicial immunity at the international
level are the conventions of impunity which sought by the United
States For concluding it with many countries Through which the
Government concerned does not extradite or transfer the United
States citizens accused of violating the equation of proportionality of
committing genocide crimes or crime Against humanity and war
crimes to the International Criminal Court and even not allowed
investigation Even though the available evidence to prosecute such
persons®®.

It also used the United States of America are often the threat
for the signing of these agreements, and this shows clearly evident in
the withdrawal of the military aid which had been provided to 35
Member State in the Rome Statute has refused to sign the Prevent
impunity agreement on 1 July 2003. And in the 8 December 2004 also
declared withdrawing them economic aid of the States which insisted
on its refusal to sign the conventions®!,

America put obstacles in the last day of the period specified for
the signing of the Rome Convention about the statute of the
international criminal court, but the purpose of signing it wasn’t
commitment or the desire to ratification it later, But rather as Clinton
announced President of the United States himself,to mark the signing
it: "We have signed the Convention does not abandon our concerns
about the ambiguity contained in the Convention. And especially on
the fact of it is that the court becomes a reality. It will not only
exercise its jurisdiction to citizens of countries that have ratified the
Convention, and it will extend its jurisdiction to individuals belonging
to countries that have not ratified it. We are under this sign we will be
in a position to influence the evolution of the Court. Without signing
we will not have it”.
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We can summarized the historically position of US, that is the
United States never been against the idea of establishing a permanent
criminal court, that her position since 1995 and until 2002 was
characterized by accepting the idea of a permanent court provided
they are under the control of the UN Security Council . As the US
President "George Bush" in the August 2, 2002 signing of the
American Service members' Protection Act (ASPA), which deprived
the bodies and US agencies to cooperate with the International
Criminal Court, and the reduction of the participation of American
troops in United Nations operations on the Conservation Peace.

America used the veto more than 150 once again to stop the
implementation of the resolutions of the Security Council, and
threatened to use it against any condemnation of Israel, and beyond
that the US Congress went to decided to Calls the US administration
for using the right of veto against any draft condemning Israel, and
Club for Israel immunity against the international sanctions about the
scales of forces!2. Also America bind the financial assistance
programs which providing to the States of Eastern Europe and many
countries in the world the extent of their positions within the United
Nations body with US policy servers for Israel*2.

These realistic privileges which the United States of America is
trying to Cover it with legal tinge Lack of the Charter of Honour for a
great country Signing the Statute of the International Criminal Court
and then Retreat from it without supervision or control of conscience
or the American public opinion Especially and the international
generally.

After the issuance of the special law on Protection of the
americans Individuals of who Serving military mentioned-above |,
The United States of America started to request the convening of
bilateral agreements with the largest possible number of States, to
prevent the extradition of US citizens to the International Criminal
Court and handed over to the United States of America for trial them
for Possible crimes committed by them it within the jurisdiction of
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the Court and on the basis of article 91 of the statute of the
International Criminal Court.

Thirdly: The jata's law dissent with immunity of countries

Jasta’s law raised the responsibility of juridical persons, and it will be
defined in doctrine and in the international conventions.

A- In doctrine the intended moral person or juridical persons is:

"A group of persons or the money which aims to achieve a specific
purpose, have independent financial and legal capacity, and have the
right to litigation and ask civilians for breaches of the rules of the law,
and also the law grants for it independent legal personality with
necessary extent to achieve this purpose”

Reference to doctrine we find two opposing tendencies, Direction
recognizes the principle of penal responsibility for moral persons
represented by thought Anglo - American , another direction excludes
the accountability of moral persons criminally holders of European.

The arguments of the latter view that the "moral persons idea of legal
imaginary, and that persons fictional people do not exist in reality, and
that the moral person is an artificial personal gived Legal personality
by law to achieve the purpose which was found for him and human
still with his nature the owne of volition then real legal personality,
then the owner of real legal personality.

Resulted from this theory that connects right to the volition,
irresponsibility of the legal person in criminal and civil liability, it can
not be attributed to a fictitious person.

Also as consequences of this theory considering the money of
legal person Which does not exist in reality is a money not owned by
anyone and therefore does not have owner volition and not able to
commit crimes for the lack of mental element and see a different view
of the first opinion that the criminal responsibility bears by the state
and the individual together, the state is responsible as the true reality,
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not fantasy or a legal ploy haven't a volitionat in the same time the
owners of this theory confirms led by "Jruffin” that say the state's
responsibility does not preclude it is obligatory to load the criminal
responsibility of individuals together, because the individual is the
decision-maker to pay the state to violate the rules of humanitarian
law committed international crime.

And is the Likely in doctrine and international law in the
contemporary the view who said prosecuting the individual Criminally
For international crimes Criminal responsibility in their view
belonging to a natural person - an individual - who has committed a
criminal incident of his full own and exclusive freedom, Whether it
was a normal individual, or President of state regardless of being
self-employed or on behalf of and for the benefit of his country.

On this basis the idea of criminally accountable state had not been
resonance in contemporary law and doctrine, because the purpose of
this idea is revenge which is not a goal of the international
community, but his goal is superior to that which is the administration
of justice to pursue international criminals and not sanction are
innocent fter extrapolating doctrine position and the law of
international criminal by the idea of state accountability criminally as
a moral person was concluded that the most likely Ruled out this
theory Because admit it will restore the international community once
again to take a collective responsibility which requires the signing of
the penalty on the criminal and the innocent alike, This is contrary to
the principles of the international community, which seeks to achieve
international criminal justice. And it does not exist to the idea of
accountability of the state to a legal person criminally responsible in
the contemporary international criminal law, the individual is only
responsible when committing crimes against peace, war crimes, or
crimes against humanity, and is the responsibility of the state just the
civil liability.

B) At the international law:

The United Nations Convention on the Immunities of States and their
property from the jurisdiction of the year 2004 Text on as a principle
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of customary international law!* Where this Convention applies to the
immunity of State and their property from the another state courts *°.

While Article 111 enumerated the privileges and immunities that are
not affected by this agreement they are:

- Diplomatic missions or consular posts, or special missions, or
missions to international organizations, the delegation to organs of
international organizations or to international conferences; and
persons associated with them.

- Heads of State in their personal capacity.

This agreement also does not disturb the immunities enjoyed
by a State under international law with respect to aircraft or space
objects owned or operated by the state.

The agreement also confirmed that the state enjoys in respect
of itself and its property, and having immunity from the jurisdiction
of courts of another State, subject to the provisions of this Convention,
where the state operates immunity to abstain from exercising
jurisdiction in a proceeding in his own courts a case against another
state guarantees for this purpose, to decide their own courts of its own
respect for the other States immunity is not entitled to any State may
nominate another state party to the conflict or even affect the property,
rights, interests or activities®.

This agreement also does not apply to any question of
immunities of States or their property from the jurisdiction rose in a
proceeding instituted against a State before a court of another state
before the entry into force of this Convention for the States
concerned®’.

Jasta law that contradicts with the Convention: Despite the explicit
text of the Convention, however, the United States of America in Justa
law violated by stipulating: "There will be no foreign state is immune
to judicial authority of American courts in any case is the claim
financial compensation from a foreign country isotope material injury
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caused to individuals or or property as a result of the deaths occur in
the United States and result from.

1. An act of international terrorism is in the United States.

2. Tort operations or acts issued by the foreign state or any officer or
employee or agent of that State during his tenure of office or
employment or agency, regardless of whether the tortious acts of
foreign operations or the state has taken place or not.

The United States not only did that but has made claims and
lawsuits flying by US citizens

Allows law Jasta to the victims of September 2011 attacks
explicitly to sue Saudi Arabia as a country means that it condemned as
a criminal, and this condemnation of Saudi Arabia as a strange thing
in the science of criminal law, the doer must be a natural person not a
legal entity and the state legal person, as it is not condemned by
nations and not a court of justice and not the Security Council, but
members of US citizens.

This means that America wanted to barricaded its soldiers
from accountability by develop laws, and in return granted to its
people the right to accountability of states that is, they apply a double
standard policy, believing it is a state above the nations and its people
above all peoples but also and above all the states and supports the
owners of this trend their opinion by saying that the responsibility for
the moral person is inconsistent with the principle of personal
punishment, and that most of the criminal penalties prescribed can not
be imposed on the person's moral as execution,imprison,sequestration,
even if any other penalties can be imposed, such as fines, confiscation,
but they do not reach the limit of deterrence. Confirmed this view
“Glaser" saying: "The perpetrator of an international crime can not
only be an individual, any natural person who commits for its own or
on behalf of his state.

The second topic: Justa law is contrary to the principles of
international law
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Justa law is contrary to the principles of international law and remind
from them

Firstly: the opposition of the retroactivity laws principle

Justa Article 7 of the Act provides that the Act shall apply to any
civilian case in a pending or have been decided on or after the date of
enactment of this Act And everything related to an damage to a
person or property or work on or after September 11, 2001, knowing
that the law was passed by the Senate on May 17, 2016 which means
that the law applies retroactively and is what is also contrary to the
rule of non-retroactivity of the agreed laws in international law, which
set forth a number of agreements, especially Article IV of the
Convention, which headlined non-retroactivity of the immunity
granted to States.

Secondly: the principle of sovereign equality of States:

Where President Truman said in his speech before the final
meeting in San Francisco Conference: "The United Nations Charter
which you signed just is the solid foundation we build a better world.
The history will appreciate that. Between the triumph of Europe's last
victory, in this devastating war, triumphed on the war itself ... and can
the world - and he has this Charter - that looks to for so available to all
human beings Estimators to live free and good life "He pointed the
president later that the success of the Charter will be vindicated if
peoples determine to make it a success, he said: If we fail to use it, it
would be a betrayal of both spent in order to meet here for the free and
safe formulation. If we sought to use it to use selfish - in what serves
the interests of one nation, and a range Nations - we commit equally
guilty of that betrayal”

As it stated in the preamble of the United Nations: "to ensure,
by accepting certain principles and processing the necessary plans and
the institution of armed force shall not be used, save in the common
interest,"Vienna Convention on the Law of Treaties stipulates that the
conflicting treaties with a peremptory norm of general international
public law is contrary to international law the Article 53 of the Treaty

107



of international law define peremptory norms, it's all base accepted by
the international community as a whole and recognizes them as a base
not be breach and can not be modified only by a subsequent norm of
general international law having the same character."

Peremptory rules override treaties and can not be the latter
violating otherwise deemed invalid Therefore, Article 53 of the
created the idea included formality between treaties and jus cogens as
peremptory norms, and that has a preference about the treaties. The
principles of The United Nations considered as the most important
peremptory rules as stated in the Convention is violated by the United
States and violated the principle of equality enshrined in Article 2 of
the Charter, which states in its paragraphs 1-2: "- the body based on
the principle of the sovereign equality of all its members. - pledge that
members of the Commission to all of them the rights and benefits
resulting from membership, fulfill in good faith the obligations
assumed by the present Charter.” And is what is a violation of the
rules of international law in several legal rounds, the US Supreme
Court upheld, in 29 June 2009, rules that could be loaded Kingdom
and a number of citizens responsibility for the attacks, which the
hijacked airliner in the United States on September 11, 2001, the
justices declined to reconsider a ruling by a US appeals court in New
York, requires that the accused Saudis are protected by sovereign
immunity in lawsuit. They filed by victims of the attacks and their
families, and upheld the appeals court ruled the lower instance court to
reject the lawsuit, which claims that Saudi Arabia and four of eminent
personalities, and Saudi businessmen Saudi Arabia and a charitable
organization and a bank Saudis have provided material support to al
Qaeda before the September 11 attacks.

According to the final statement of the meeting of the thirty-
seventh Permanent Bureau of the Union of Arab Jurists, held in Beirut
and received the German news agency DPA (d. B. A) in Riyadh copy
of it on Sunday that "the Permanent Bureau of the Arab Jurists
condemned the so-called (justice law against sponsors of terrorism
Justa passed by the US Congress), and prepared a dangerous
precedent, and a flagrant violation of all international norms and
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conventions, specifically the Declaration of the United Nations on the
date of December 21 1965, the judge need to respect the states and the
inadmissibility of interference in internal affairs and protect the
independence and sovereignty of nations, and the declaration by the
October 24 1970 declaration of another, more general, about the
principles of international law concerning friendly relations and
cooperation among States, in accordance with the Charter of the
United Nations."®

Conclusion:

Jasta law didn't leave any rule of law in the international law
without breaking it, after that the United States used to contempt and
disrespect resolutions And having applied the immunity of its soldiers
and the accountability of other leaders and soldiers in the war through
dragging them to establish the International Criminal Court

To refusing after that the ratification of the Treaty of Rome, it
came a new law in September 2016 gave him the name "justice law
against sponsors of terrorism", to be applied by individual terrorism
against the countries, which was illegal origin and content and
application and contrary to the principles of the United Nations and
the exercise of their jurisdiction Therefore, it is incumbent on the
United States of america to undo and don't license this law, which
explicitly violates the sovereignty of states and immunity, what
makes the world goes into legislative mess. The actions of the United
States is a violation of the rules of international law, and it's binding
by the agreement in 2004 in accordance with Article 26 of the Vienna
Convention on the Law of Treaties, which states: pacta sunt servanda
Every treaty in force is binding upon the parties and their
implementation in good faith, It is also the United States should be
feared more than the others from modifying these established
principles in international relations because it presented itself
accountable, and will allow the citizens of the countries wherethe
United States had committed crimes infringing of international law, by
Prosecute her and seek compensation for those crimes, as is the case
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in Japan, Vietnam, Irag, Afghanistan, Syria and Pakistan, Yemen,
Sudan, Somalia, Libya and North Korea, and the list goes longer...

The principle of "sovereign immunity" of countries that protect
American officials a day based on the basis of reciprocity, the law is
illegal, and contrasts with America's agreement with the United
Nations the immunities of States and their property from the
jurisdiction of the year 2004.

FOOTNOTE

1- But it was thrown as the "Saudi Arabia”, and a number of princes,
prominent, and Banks Saudi Charitable, in compensation of the people
of the issues and the victims of September 11, who are demanding
billions of compensation, despite the fact that US courts handed down
in these cases after the annexation before one court, and he refused to
condemn the kingdom and acquitted personalities and charities Saudi
Arabia, but there is the insistence of the "mafia of compensation”,
attorney's offices in order to revive these issues. It is noteworthy that
Saudi Arabia since the issuance of the Commission's report and are
calling for the deployment of these 28 pages of confidential
investigation report on the September 11 attacks, as stated by several
times, Prince Saud al-Faisal

2- Article 2 (b) of the Act Justa.

3- Obama used the veto of his presidency nine times and has not been
rejected, and Justa is the law of the first law was voted on by more
than two-thirds rejected the veto and passed the law.

4- Know immunity general sense it is a privilege recognized by
general international law or domestic law, leads to Almtemta burden
or entrust imposed by the common law to all persons who are on the
territory of the State exemption, or give him not to be subjected to the
provisions of a public authority in the state feature, especially the
judiciary or some of its manifestations. See Ammar Talib Mahmoud
slave, Irrelevance of immunity before the International Criminal
Court, the Arab Renaissance Publishing House, Egypt, 2014, p. 23.
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5- Although the Court of Appeal ruled in its judgment that the
exception to sovereign immunity does not apply in the case of "The
Kingdom of Saudi Arabia," because the State Department does not
include the UK in the list of state sponsors of terrorism, but President
Barack Obama administration's Supreme Court urged at the end of
May 2009 on rejected the lawsuit, said the ruling by the court of first
instance and upheld by the Court of Appeals in New York was in
order, when it concluded that the UK enjoys immunity from
prosecution on government business outside the United States, the
Supreme Court rejected an appeal assessors suit without making any
comments

6- Abdul Rahman Mohammad, the crimes during the Israeli
aggression on Gaza Strip (27/12/2008-18/01/2009), in accordance
with the Rome Statute of the International Criminal Court in The
Hague - legal study., Al-zaitona center for studies and consultations,
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15- Article 1 of the United Nations Convention on the jurisdictional
immunities of States and their property for the year 2004.

16- Article 6 of the United Nations Convention on the jurisdictional
immunities of States and their property for the year 2004.

17- Article 4 of the same Convention.

18- The holding of the Union of Arab jurists of the annual meeting of
the 37 in Beirut under the slogan of (citizenship in confronting
sectarianism and terrorism), which includes among its members
selected from the men of law, Arabs, including heads of governments
of the former ministers as well as all the heads of legal associations in
the Arab nation and is represented in the United Nations and the
observer for the League of Arab States
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