TERORiIZMi DESTEKLEYENLERE KARSI ADALET
KANUNU (JASTA) HAKKINDA BAZI ON GORUSLER

Dr. Ali Emrah Bozbaymndir, LL.M. (Cologne)*

1. ABD Senatosu tarafindan 17 Mayis 2016'da kabul edilen ve 9 Eyliil
2016'da  ABD Temsilciler Meclisi'nde onaylanan Terdrizmi
Destekleyenlere Karst Adalet Kanunu (Justice Against Sponsors of
Terrorism Act-JASTA) mevzuatin ilging bir pargasidir. ABD
vatandaslarinin, terore destek verdigi iddia edilen yabanci devletlere
kars1 dava agmasina olanak taniyan yasadir. > Kanun 6zellikle Suudi
Arabistan'1 ABD mahkemelerinde 9/11 saldirilariyla baglantili oldugu
iddiasiyla agilan davalarla karsi karsiya birakmayi amaglamaktadir.
Uzmanlar, s6z konusu yasanin iki iilke arasindaki iligkilere zarar
verecegini ve boyle bir davanin uluslararast hukukun temel
ilkelerinden olan egemen bagisiklik ilkesinin ihlali olacagini
ongormektedirler.

2. Bu nedenle, bu Kanun, bilhassa ABD Baskan1 Obama'nin vetosu®,
Suudi hiikiimetine olan etkileri ve uluslararasi hukuktaki egemen
bagisiklik ilkesi iizerinde olasi etkileri 6nemli tartismalara neden
olmustur.

3. Yabanci Devletlerin Egemenliklerinin Dokunulmazligi Kanun’da
(Foreign Sovereign Immunities Act-FSIA) halihazirda bir devletin

! Istanbul Sabahattin Zaim Universitesi, Hukuk Fakiiltesi Ogretim Uyesi
2 Tobias Ackermann, “New US Legislation Allows Lawsuits Against States
Allegedly Involved in Terrorism: Implications for the International Law on State
Immunity”. BOFAXE, Nr. 490E, 30.09.2016.
8 Cf. Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.
4 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017] https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
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yargisal bagisikliginin istisnasi olarak sayilan terdrizmin kapsamini
genisletmektedir.’

4. FSIA uyarinca, yabanct devletler, kural olarak, “ABD
mahkemelerinin yarg: yetkisinden bagistk tutulmustur”® Ancak,
Kanun, bu kurala asagidaki hususlart inter alia kapsayan birkag istisna
tanimustir, bunlar;

yabanci devlet kendi dokunulmazligini kaldirdiginda;

iddia, deniz hukukuna iliskin 6zel bir iddia niteligindeyse;
iddia, ticari faaliyetleri igeriyorsa;

iddia, ABD ile baglantili miilkiyet haklarini kapsiyorsa;

iddia, ABD’de gergeklesen haksiz bir fiilden kaynaklaniyorsa;
iddia, bir hakem anlagsmasina dayanarak ileri siirtiliiyorsa;
iddia, bir terdrist eylemden kaynaklanan yaralanmalar
nedeniyle terdre destek verdigi tespit edilen bir devletten
maddi tazminat talep ediyorsa.

5. Bu istisnalardan devlet-destekli terdrizm makalenin amaciyla
yakindan 1ilgilidir. FSIA’da 1996°da tanimlanan bu istisna 2008’de su
sekilde degistirilmistir;

Yabanci bir deviet, ABD mahkemelerinin yargilama yetkisinden;
iskence, yargisiz infaz, u¢ak kacirma, rehin alma sebebiyle meydana
gelen kisisel yaralanma veya oliimlere karsi maddi tazminat talep
edildiginde ya da bu eylemlere karsi maddi destek ya da kaynak
saglanmasi ve bu maddi destek ve kaynaklarin resmi bir memurun,
calisanin veya ajamin gorevi kapsaminda yerine getirildigi hallerde
muaf tutulmayacaktir.”

6. Dolayisiyla bu istisnalarin sartlar1 asagidaki sekilde formiile
edilebilir;

S Foreign Sovereign Immunities Act of 1976, P.L. 95-583; codified at 28 U.S.C. para
1602 et seq.
6 para. 28 U.S.C. para 1604.
728 U.S.C. para. 1605A
168



1. Yabanci bir devlet anilan eylemin gergekltigi tarihte ya da bu
eylemin neticesinde resmi olarak terdre destek veren devletler
arasinda listelenmistir;

2. Davaci veya magdur, bir ABD vatandasi, silahli kuvvetler
mensubu veya Birlesik Devletler hiikiimetine bagli olarak ve
gorevi kapsaminda ¢alisan biridir; ve

3. ilgili yabanci devlette meydana gelen eylemler i¢in, devlete
kabul goren uluslararas1 hakemlik kurallarina uygun olarak
talebi hakkinda tahkime bagvurmak i¢in makul bir firsat
tanlnmlstlr.8

7. Bu tir kanunlarin mantii, terérizm magdurlarina tazminat ve
yardim saglamak ve terdrizmi destekleyen yabanci devletleri
cezalandirmak ve ileride bunu yapmalarimi engellemektir.® Kongre’nin
hazirladig1 gerekceye gore kanunun amaci; "ABD Anayasasi'na uygun
olarak, islendigi veya gerceklestigi yerden bagimsiz olarak; ABD’ye
karst terrorist eylemlerle baglantili olan yabanci orgiitlere veya
kisilere dogrudan ya da dolayli maddi destek saglayan kisilere,
kuruluslara ve yabanci iilkelere, dava a¢abilmek i¢in miimkiin olan en
genis dayanag saglamaktir.”*°

8. Bu istisna i¢in en 6nemli smirlama, Disisleri Bakani tarafindan
"siirekli bir bicimde uluslararasi teror eylemlerine destek veren"
yabanci bir hiikiimetin resmi olarak tanimlanmasi gerekliligiydi.!
Disisleri Bakan1 simdiye kadar dért iilkeyi; yani Kiiba, Iran, Sudan ve
Suriye’yi terdrizme destek veren devlet olarak belirlemistir. Bugiin
Kiiba harig bu iilkeler hala listededir.*?

8 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 63.

® Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [Visited 5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

10 Congress, S. 2040, p. 4.

11 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 64.

12 U.S. Department of State, State Sponsors of Terrorism. The designation as a
sponsor of terrorism also implicates sanctions against these states, [Visited 5 January
2017] http://www.state.gov/j/ct/list/c14151.htm, accessed on 7.11.2016
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9. JASTA ile artik bu sinirlama kaldirilmakta ve resmi olarak terdri
destekleyen devlet olup olmadigina bakilmaksizin ~ ABD
vatandaslarinin herhangi bir yabanci devlete karsi terdrii destekledigi
gerekcesiyle dava agmasi miimkiindiir. Baskan Obama'nin Veto
Mesaji'nda da belirttigi gibi, "bu Kanun resmi olarak terore destek
veren  lilke  olarak  nitelendirilmeyen  hiikiimetlerin ~ ABD
mahkemelerinden yargt bagisikliklarint kaldirmaktadir.”, Buna ek
olarak; "Bu yasa yiiriitme orgaminin terére destek veren iilke olarak
nitelendirmedigi ya da ABD’nin dogrudan dogruya bir saldirt
gerceklestirmedigi iilkelere karsi dava a¢ma yetkisi vermektedir.”
demistir. 12

10. ABD’nin haksiz fiiler hukukunun yapisal unsurlar1 dikkate alinirsa
JASTA'nin muhtemel sonucu Obama'nin sozleriyle; “sadece 0Ozel
kisiler tarafindan yabanci bir devletin denizasir1 bir eyleminin
ABD’de teror saldirilarinu gerceklestiren kisi yada gruplarla bir
baglantisi ya da bi rolii oldugu seklinde ileri siiriillen iddialara
dayanarak, yabanci devletlerin ABD’deki yargisal siireclerden
bagisikhigini ortadan kaldirmaktadir.”** Bu kelime anlamiyla bir ABD
yasastyla ABD mahkemelerind euluslararast hukukun en yerlesik
teamiilii olan devletlerin egemen bagisikliklarinin ortadan kaldirilmasi
demektir.

11. Bununla birlikte, JASTA; ihmali ya da yalniza ihmalden
kaynaklanan haksiz fiil sorumluluklarmi hari¢ tutan bir smirlama
igcermektedir. Kongre, JASTA'nin resmi gerekg¢esinde, argumentum a
contrario; "kisilere, varliklara ya da bilerek ya da dikkatsizlikle maddi
destek ya da kaynakla katkida bulunan iilkelerde..." seklinde bu
sinirlamadan ~ bahsetmektedir.’® Ancak bu smirlama, Baskan
Obama’nin da belirttigi lizere ABD mahkemeleri arasinda yorum

13 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
14 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
15 Congress, S. 2040, paras. 6-7.
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farkliliklar1 yaratmustir; “bu kanun eksik yabanci bilgilere ve farkl
mahkemelerin ABD’ye karsi terrorist eylemlerde bulundugu iddia
edilen yabanci devletlerin kusurlart hakkinda ulastiklar: farkh
vorumlardan  kaynaklanan riske dayanarak onemli kararlar
almalarina davetiye ¢ikarir.” ® Bu nedenle, diger iilkelerdeki yerel
mahkemelerin de ABD veya ABD’li resmi gorevlilere karsi yargi
yetkilerini kullanmalar1 yoniinde karsilikli eylemlere girismelerinin
beklenmesi siirpriz olmaz. onermek sasirtic1 degildir; JASTA ile
getirilen diger bir sinirlama uygulama alaninin ABD iilkesi iizerinde
gerceklesen terdrizm olaylarina hasredilmesidir.'’

12. Gergekten de, JASTA'ya karst ¢ok fazla olumsuz tepkiler
verilmistir. Ornegin AB, JASTA'nin etkileri konusundaki endiselerini
dile getirerek sunlar1 ifade etmistir: “JASTA uluslararast hukukun

temel ilkeleri ve ozellikle de Devletin egemen bagisikligi ilkesi ile
celiskilidir. 8

13. ABD mevzuatinin durumu, esasen JASTA'dan 6nce ve sonra, hem
yargl hem yiiriitme muafiyetini kapsayan ululsarars1 hukukta egemen
bagisiklik ilkesine aykiridir. JASTA ve benzeri kanunlar, 17.
yiizyildan bu yana uluslararast hukukun bir parcasi olan bu ilkeyi
tehdit ederek ilkenin asinmasina sebep olmaktadir. Bu ilke, egemen
devletlerin esitligi fikrine dayaniyor; bu demek oluyor ki, devletler
mahkemelerini birbirlerini yargilamak icin kullanmamalidir.*®

14.  Uluslararast ~ Adalet ~ Divami'min  (UAD),  2012’deki
Almanya/lItalya® karar1 okunursa, 1996'da terdrizm istisnasinin ve

16 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040

T JASTA para. 3.

18 European Union, Delegation to the United States of America, [Visited 5 January
2017] https://www.washingtonpost.com/news/powerpost/wp-
content/uploads/sites/47/2016/09/EU-on-JASTA.pdf

19 See Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.

20 Case Concerning Jurisdictional Immunities of the State (Germany v. Italy: Greece
intervening, 2012), I1CJ.
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JASTA'min uluslararas1 hukuka uygun olmadigi onerilebilir. ICJ'nin
belirttigi gibi:

57. UAD, Devlet bagisikligimin kuralimin uluslararasit hukukta ve
uluslararast iligkilerde onemli bir yer tuttugunu diistinmektedir.
Uluslararast hukuk diizeninin temel ilkelerinden biri olan devletlerin
egemen egitligi ilkesinden kaynaklanmaktadir. Bu ilke, her Devletin
kendi topraklari iizerinde egemenlige sahip olmast ve bu egemenlikten
Devletin yarg: yetkisine sahip olmasi, bu bolgedeki olaylar ve kisiler
tizerinde akmasi ilkesi ile birlikte degerlendirilmelidir. Devletin
dokunulmazligina iliskin istisnalar, egemen egsitlik ilkesinden sapmay:
temsil eder.

71. 1976 tarihli FSIA, yabanci silahli kuvvetlerin eylemleri hakkindaki
iddialart karst dogrudan bir hiikiim icermemektedir. Ancak yabanci
bir devlete karsi, ABD’de meydana gelen ve bu yabanci devletin bir
haksiz fiili ya da ihmali sonucu meydana gelen kisisel bir yaralanma
va da oliim veya malvarligimin kaybi i¢in maddi tazminat talepleriyle
ilgili hi¢chir bagisiklik tanimayan hiikiim (Sec. 1605 (a) (5) “kotiiye
kullanimina bakilmaksizin bir takdir yetkisinin kullanimi ya da
gerektigi gibi kullanilmamasindan kaynaklanan her iddiaya” istisna
tamnnustir. Sec. 1605 (a) 5 (A). Diger devletlerin mevzuatlarinda
hi¢hir sekilde karsiligi olmayan bu hiikmiin yorumlanmasinda |[...]

15. Nitekim, UAD, FSIA'min diger iilkelerde es olmadigmna karar
verdikten sonra, kararinda su 6nemli noktalar1 belirtmistir:

77. Mahkeme'nin goriisiine gore, yargt kararlart bigimindeki devlet
teamiilii su Oneriyi desteklemektedir; Eylemler devletin iilkesel
bolgesinde gercgeklesmis olsa bile; yasaya dayanan fiiller igin
devletlerin yargi bagisikligi, silahli ¢atisma hallerinde silahl
kuvvetler ve devletin diger organlari tarafindan islenen oliim, kigisel
varalanma ya da miilkiyete verilen zararlar nedeniyle gercgeklesen
eylemler hakkindaki bireysel davalara kadar uzanmaktadir. i¢in hukuk
davalarini kapsayacak sekilde devam etmektedir.

78. Yukarida belirtilenler 1s1ginda, UAD’e gére uluslararasi teamiil
hukukuna gore, silahli ¢catismalarin yiiriitiildiigii sirada bir Devletin
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silahli kuvvetleri ve diger organlart tarafindan bir baska Devletin
topraklarinda isledigi iddia edilen fiiller hakkinda yarg: bagisiklig
uygulanmasi gerekmektedir.

Boylece, UAD, diger devletlerin mahkemelerinde uygulanacak yargi
bagisikliginin varligini ve bu yargi bagisikligina jus cogens bir istisna
taninmasina yonelik yeterli bir destek bulunmadigini onaylamistir?®.
Ayrica, sozgelimi Suudi Arabistan’a kars1t JASTA kapsaminda ABD
mahkemelerinde bir dava acildiginda, uluslararasi hukuk ihlal edilmis
olacaktir.??

16. Boylece JASTA uluslararasi yasal bir Pandora’nin Kutusu olmasi
yoniinde bir tehdit olusturmaktadir. Michael B. Mukasev, JASTA'ya
kars1 ifadesinde sunu belirtti: "Bu tasart diinyanin dort bir yanmindaki
devletlere, sozgelimi insansiz hava araci saldwrilarimiz nedeniyle
meydana gelen 6liim, yaralanma ya da miilkiyet hakki zararlar icin
Kiirtlere olan destegimiz icin Tiirkiye'ye ve Afganistan’a, karsililiklik
prensibi geregi benzer yasalar kabul etmeleri yoniinde davetiye
cikarmaktadir.”* Bu nedenle, JASTA, ABD'deki akademisyenler
tarafindan da ABD c¢ikarlarina yonelik bir tehdit olarak
algilanmaktadir.?* Aslinda ABD'nin, diger devletlerden daha cok
faydalandigi bu uluslararasi hukukun temel ilkesini silmesi bir
paradokstur. Bradley ve Goldsmith bu noktada oldukga yerinde olan
su gozlemleri yapmaktadir:

[ABD], yurtdisinda diger herhangi bir ulusa kiyasla daha fazla
diplomatik, ekonomik ve askeri faaliyetlerde bulunur. Yarg:

21 Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

22 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 3.

23 Testimony of Michael B. Mukasey, House of Representatives- Committee on the
Judiciary Subcommittee on the Constitution and Civil Justice, p. 3.

24 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 2.
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bagisiklig ilkesi giicsiizlestirici bir etki dogursaydi, ABD yabanci
mahkemelerde baska herhangi bir ulusa kiyasla ¢ok daha fazla
davayla kars1 karsiya kalacak ve dis politikasint ihlal etmek igin
tasarlanan siyasi davalar icin cazip ve yiiksek profilli bir hedef haline
gelecekti. Bu nedenle, ABD diger devletlerdeki yargi bagisiklig
vasalarini ortadan kaldiracak nitelikteki eylemlere uzun siire karsi
ctkmistir.?®

17. Dolayisiyla, FSIA kapsaminda Iran'a karsi agilan davalar,
ABD'nin uluslararast hukuka aykiri hareket ettigini gostermektedir.
Aslinda, JASTA'min kabul edilmesinden 6nce FSIA'daki terdrizm
istisnasinin,  uluslararast  teamiil hukukuna aykir1  oldugu
diisiiniilmekteydi ve Kanada ile Italya disinda diger devletler arasinda
oldukca izole bir uygulamasi bulunmaktadir.?® italyan Mahkemesi,
terér eylemini niteliginin jus cogensi ihlal ederek insanliga karsi bir
sug teskil etmesi kosuluyla, bu istisnanin yasalligimi kabul etmistir.?’

18. Iran’in durumu &ne cikan bir Ornektir ve JASTA'min olas
girisimiyle ilgili ¢ok sey anlatmaktadir. S6zgelimi 2016 yilina kadar,
ABD Mahkemeleri tarafindan Iran'a kars1 verilen tazminat miktar1 56
Milyar ABD Dolari'm1 agmistir. Cirlig ve Pawlak su o6nemli
aciklamalar1 yapmaktadirlar:

“Olduk¢a yakin tarihli Bank Markazi/Peterson kararinda, ABD
Yiiksek Mahkemesi, 2007'de Iran'a karsi ABD mahkemesinde a¢ilan
davamin kazanmimasindan sonar 1000 ailenin ABD bankalarindaki
Iran fonlarina erigimine izin veren 2012 yilindaki bir kanunun,
Merkez bankalarinin idaresinin bagisik tutulmasina iliskin kurallar

25 Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia, The
New York Times, April 22, 2016, p. A27.

% Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 3-4. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

2" Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/
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hiikiimsiiz kilmistir. Bazi uzmanlar, ABD, Iran'in uluslararas: alanda
haksiz yere davranmasina karst bir onlem almadik¢a, bu karart
uluslararasi hukukun ihlali olarak degerlendirmekteydi..?®

19. Bu durum Iran’m ABD’ye kars1 UAD’de bird ava agmasina yol
act1.®® Bu yarg siirecinde Iran, inter alia, sunu iddia etti: “fran ve
Bank Markazi’nin de dahil oldugu Iran Devleti’ne ait sirketler,
Centilmenlik Anlasmast geregince uluslararast teamiil hukukuna
tabidir. °

20. Buna ek olarak, iran, fran’daki 6zel kisilerin ABD’ye kars1 dva
agmasina izin veren yasa kabul edildi. Bu kanun, son 63 yildur Iran'a
karsi uygulanan ambargolar sebebiyle ABD’yi tazminat 0demeye
zorlamatadir.3! fran’m  varliklarinin "otoyol soygunu'na karsi
gosterdigi bu giiclii tepki Grandaubert'in®?, belirttigi gibi, JASTA
kapsaminda  dava edilebilecek diger devletler tarafindan
tekrarlanacaktir. Bununla birlikte, bu noktada, diger devletlerin
ABD'ye tepki olarak bu tiir yasalari kabul etmeye baslamasi
durumunda, yargi bagisikligina iliskin uluslararasi teamiil hukukunun,
karsilik esasina gore hareket eden devletlerin kendi ¢ikarlarina aykiri
olarak degisebilecegi belirtilmelidir. Bu nedenle, yargi bagisikligi

28 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 2016, p. 6. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

29 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

%0 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

31 Arash Karami, “Iran Parliament seeks damages for US support of Saddam,
Almonitor” [Visited 5 January 2017] http://www.al-
monitor.com/pulse/originals/2016/05/iran-parliament-seize-us-assets-coup-irag-
war.html

32 Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/
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ilkesini karsilikli olarak ortadan kaldirmak yerine onu gili¢clendirmek
daha akillica olacaktir. Ayrica, tehdit altinda bulunan diger
devletlerin, ABD'deki varliklarina el koyulmadn bunlart geri
cekebileceklerini ve ABD'deki Suudi varliklarinin 750 milyar ABD
Dolar1 civarinda oldugu géz éniinde bulundurulmalidir.®

33 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 8. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf
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SOME PRELIMINARY REMARKS ON THE JUSTICE
AGAINST SPONSORS OF TERRORISM ACT

Dr. Ali Emrah Bozbayindir, LL.M. (Cologne)*

1. The Justice against Sponsors of Terrorism Act (the JASTA) is an
interesting piece of legislation, which was adopted by the US Senate
on 17 May 2016, and passed by the US House of Representatives on 9
September 2016. It allows US citizens to file civil lawsuits against
foreign states that are allegedly sponsoring terrorism.? The Act
specifically aims to expose Saudi Arabia to lawsuits in the US courts
for its alleged connection to 9/11 attacks. Experts have predicted that
the act will harm relations between the two countries and such an act
will be breach of the principle of sovereign immunity, which is a
fundamental principle of international law.?

2. This Act has, therefore, become and still cause of considerable
controversy, not least for the US President Obama’s veto* and its
implications for the Saudi government and its possible impact on the
international law of sovereign immunity.

3. It expands the scope of terrorism exception to the jurisdictional
immunity of a foreign state, which already contained in the Foreign
Sovereign Immunities Act (the FSIA). °

! Istanbul Sabahattin Zaim University, Faculty of Law.
2 Tobias Ackermann, “New US Legislation Allows Lawsuits Against States
Allegedly Involved in Terrorism: Implications for the International Law on State
Immunity”. BOFAXE, Nr. 490E, 30.09.2016.
3 Cf. Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.
4 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017] https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
S Foreign Sovereign Immunities Act of 1976, P.L. 95-583; codified at 28 U.S.C. para
1602 et seq.
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4. According to the FSIA foreign states, as a rule, are “immune from
the jurisdiction of the courts of the United States and from the
states”.® Yet, the Act enters several exceptions to this rule, which,
inter alia, include following cases where

e the foreign state has waived its immunity;

the claim is a specific type of admiralty claim;

the claim involves commercial activities;

the claim implicates property rights connected with the United

States;

e the claim arises from tortious conduct that occurred in the
United States;

e the claim is made pursuant to an arbitration agreement;

e the claim seeks money damages against a designated state
sponsor of terrorism for injuries arising from a terrorist act.

5. Of these exceptions state-sponsored terrorism is the most relevant
one for our purposes. This exception introduced into the FSIA in 1996
and it was amended in 2008, which reads:

A foreign state shall not be immune from the jurisdiction of courts of
the United States or of the States in any case [...] in which money
damages are sought against a foreign state for personal injury or
death that was caused by an act of torture, extrajudicial killing,
aircraft sabotage, hostage taking, or the provision of material support
or resources for such an act if such act or provision of material
support or resources is engaged in by and official, employee, or agent
of such foreign state while acting within the scope of his or her office,
employment or agency.’

6. The conditions of this exceptions, thus, can be formulated as
follows:

6 para. 28 U.S.C. para 1604.
728 U.S.C. para. 1605A
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4. the foreign state had been formally designated as a state
sponsor of terrorism at the time of (or as a result of ) the act in
question;

5. the claimant or victim was a U.S. national, a member of the
armed forces, or an employee or contractor of the United
States government acting within the scope of employment; and

6. for acts occurring in the foreign state concerned, the state was
given a “reasonable opportunity to arbitrate the claim in
accordance with the accepted international rules of arbitration.®

7. The rationale of such laws would be providing compensation and
relief to victims of terrorism, and punishing foreign states for
sponsoring terrorism in order to deter them doing so in the future.®
Purpose of the Act provided by the Congress, which states that the
Act: “is to provide civil litigants with the broadest possible basis,
consistent with the Constitution of the United Sates, to seek relief
against persons, entities, and foreign countries, wherever acting and
wherever they may be found, that have provided material support,
directly or indirectly, to foreign organizations or persons that engage
in terrorist activities against the United States”.*

8. The most significant limitation to this exception was the
requirement of formal designation of a foreign state by the Secretary
of State as a government that has “repeatedly provided support for
acts of international terrorism”'. The Secretary of State has
designated four states as sponsors of terrorism so far, namely Cuba,

8 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 63.

® Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [Visited 5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

10 Congress, S. 2040, p. 4.

11 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 64.
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Iran, Sudan, and Syria. All these countries are still on that list,
excluding Cuba.'?

9. The JASTA now removes this limitation, and it is now possible for
the U.S. citizens sue any foreign state for her support for terrorism
regardless if such state is designated as a state sponsor of terrorism or
not. This fact is also noted by President Obama in Veto Message, as
he said that the Act: “remove sovereign immunity in U.S. courts from
foreign governments that are not designated state sponsors of
terrorism”, and he further noted that: “this legislation would permit
litigation against countries that have neither been designated by the
executive branch as state sponsors of terrorism not taken direct
actions in the United States to carry out an attack here.”*3

10. The result of the JASTA will most probably will, if one considers
the structural elements of the US tort law, in the words of Obama:
“strip all foreign governments of immunity from judicial process in the
United States based solely upon allegations by private litigants that a
foreign government’s overseas conduct had some role or connection
to a group or person that carried out a terrorist attack inside the
United States.”** This would literally mean the removal of sovereign
immunity, which is firmly anchored in customary international law,
by the US law at the US courts.

11. The JASTA, however, contains a limitation, i.e. it excludes tort
claims based on an omission or an act that is merely negligent.
Congress makes mention of this limitation, argumentum a contrario,
in the official reasoning of the JASTA when it states: “persons,
entities, or countries that knowingly or recklessly contribute material

12 U.S. Department of State, State Sponsors of Terrorism. The designation as a
sponsor of terrorism also implicates sanctions against these states, [Visited 5 January
2017] http://www.state.gov/j/ct/list/c14151.htm, accessed on 7.11.2016

13 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040

14 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
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support or resources...”® Yet, even this limitation may create
interpretative differences among the U.S. courts as it is noted by
President Obama the JASTA: “would invite consequential decisions to
be made based upon incomplete information and risk having different
courts reaching different conclusions about the culpability of
individual foreign governments and their role in terrorist activities
directed against the United States”.® It is, therefore, no surprise that
he expects reciprocal action from other countries, which may well
allow their domestic courts to exercise jurisdiction over the United
States or U.S. officials. A further limitation to the JASTA is that the
acts of terrorism occurring on US.*

12. Indeed, there has been overwhelmingly negative reactions against
the JASTA. The EU, for instance, has expressed its concern regarding
the implications of the JASTA, and it stated that: the JASTA “would
be in conflict with fundamental principles of international law and in
particular the principle of State sovereign immunity”.*8

13. The state of US legislation both before and after the JASTA have
indeed been in contravention to international law of sovereign
immunity, which involves both immunity from jurisdiction and from
execution. The JASTA and similar acts are threatening this very
principle and an erosion of the principle as such, which is a part of
international law since seventeenth century. This principle is based on
the very idea of equality of sovereign states, which means that states
should not use their courts to sit in judgment of one another.®

15 Congress, S. 2040, paras. 6-7.

16 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040

T JASTA para. 3.

18 European Union, Delegation to the United States of America, [Visited 5 January
2017] https://www.washingtonpost.com/news/powerpost/wp-
content/uploads/sites/47/2016/09/EU-on-JASTA.pdf

19 See Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.
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14. If one reads the judgment of International Court of Justice in
Germany v. Italy?®, in 2012, one would suggest that neither the 1996
terrorism exception nor the JASTA are in conformity of international
law. As the I1CJ noted:

57. The Court considers that the rule of State immunity occupies an
important place in international law and international relations. It
derives from the principle of sovereign equality of states... which is
one of the fundamental principles of international legal order. This
principle has to be viewed together with the principle that each State
possesses sovereignty over its own territory and that there flows from
that sovereignty the jurisdiction of the State over events and persons
within that territory. Exceptions to the immunity of the State represent
a departure from the principle of sovereign equality.

71.The United States Foreign Sovereign Immunities Act 1976 contains
no provision specifically addressing claims relating to the acts of
foreign armed forces but its provision that there is no immunity in
respect of claims “in which money damages are sought against a
foreign State for personal injury or death, or damage to or loss of
property, occurring in the United States and caused by the tortious act
or omission of that foreign State” (Sec. 1605 (a) (5) is subject to an
exception for “any claim based upon the exercise or performance or
the failure to exercise or perform a discretionary function regardless
of whether the discretion be abused” (Sec. 1605 (a) 5 (A). Interpreting
this provision, which has no counterpart in the legislation of other
States [...]

15. Indeed, the ICJ after having determined that the FSIA has no
counterpart in other countries made following significant remarks in
its judgment:

77. In the Court’s opinion, State practice is in the form of judicial
decisions supports the proposition that State immunity for acts jure
imperii continues to extend to civil proceedings for acts occasioning

20 Case Concerning Jurisdictional Immunities of the State (Germany v. Italy: Greece
intervening, 2012), I1CJ.
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death, personal injury or damage to property committed by the armed
forces and other organs of a State in the conduct of armed conflict,
even if the relevant acts take place on the territory of the forum State.

78. In light of the foregoing, the Court considers that customary
international law continues to require that a State be accorded
immunity in proceedings for torts allegedly committed on the territory
of another State by its armed forces and other organs of State in the
course of conducting an armed conflict.

Thus, the ICJ confirmed the existence of the immunity of states from
litigation in the courts of other states, and there is no sufficient support
in the case of states with respect a jus cogens exception to the state
immunity?t. Furthermore, if a lawsuit in the US courts under the
JASTA commences, for instance against Saudi Arabia, a breach of
international law will occur.??

16. The JASTA, therefore, creates a threat to become an international
legal Pandora’s Box. Michael B. Mukasev, in his testimony against
the JASTA takes note of this point when he says: “this bill would
invite retaliation by countries around the world, whether Turkey
because of our support for the Kurds or Afghanistan because of death,
or injury or property damage caused by drone strikes.”? Hence, the
JASTA is perceived, by scholars in the USA as well, as a threat to the
US interests.?* It is indeed a paradox that the US erodes a basic tenet
of international and no nation benefits from it than the US itself.

21 Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

22 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 3.

23 Testimony of Michael B. Mukasey, House of Representatives- Committee on the
Judiciary Subcommittee on the Constitution and Civil Justice, p. 3.

24 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 2.
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Bradley and Goldsmith aptly make following observations on this
very point:

It [the USA] conducts far more diplomatic, economic and military
activities abroad than any other nation. Were sovereign immunity rule
to weaken, the United States would be subject to many more lawsuits
in foreign courts than any other nation and would become an
attractive and high-profile target for politicized litigation designed to
contest its foreign policy. For this reason, the United States has long
resisted actions by other nations that would erode the international
law of immunity.?

17. Thus being said, lawsuits against Iran under the FSIA show that
the US is acting in disregard of international law. Indeed, the terrorism
exception in the FSIA before enactment of the JASTA was already
considered to be contrary to customary international law and it is still
an isolated practice among other states, excluding Canada and Italy.?®
Italian Court accepted the legality of this exception, provided the act
of terrorism constitutes a crime against humanity, which qualification
makes the act of terrorism a breach of jus cogens.?’

18. The case of Iran is a remarkable example and it tells us a lot
regarding the possible venture of the JASTA. By 2016, for instance,
awards granted against Iran by the US Courts amounted to more than
56 Billion US Dollar. Cirlig and Pawlak are making following
important remarks:

25 Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia, The
New York Times, April 22, 2016, p. A27.

% Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 3-4. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

2" Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/
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In a very recent judgment in Bank Markazi v. Peterson, the US
Supreme Court ruled that a 2012 bill, which allowed 1000 families
access to Iranian fund in US banks after they had won a 2007 lawsuit
against Iran in a US court, superseded provisions on the immunity
from execution of central banks. Some experts considered the ruling
an infringement of international law, unless the USA resorted in this
way 2tso a countermeasure for an internationally wrongful act by
Iran.

19. This state of affairs has led to a lawsuit by Iran against the United
States in the International Court of Justice.?® In this proceedings Iran
claimed, inter alia, that: “lran and lIranian State owned companies,
including Bank Markazi, and their property, are entitled under
customary international law and as by the Treaty of Amity”.*°

20. Furthermore, Iran has passed legislation allowing for Iranian civil
suits against the USA. This bill forces the administration to seek
compensation from the United States for actions taken against Iran in
the past 63 years.3! This strong reaction of lran against, as put by
Grandaubert®, the “highway robbery” of its assets will most likely be
repeated by the states that shall be sued under the JASTA. It needs,

28 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 2016, p. 6. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

2 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

%0 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

31 Arash Karami, “Iran Parliament seeks damages for US support of Saddam,
Almonitor” [Visited 5 January 2017] http://www.al-
monitor.com/pulse/originals/2016/05/iran-parliament-seize-us-assets-coup-irag-
war.html
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however, at this point be entered that if states start to adopt such laws
in reaction to the USA this may well alter the customary international
law regarding the state immunity in a way which would be contrary to
the interests of states acting in reciprocity. It would, therefore, be wise
to withhold the principle of sovereign immunity rather than taking
actions that would erode it. It is further also advisable that the States
under threat may consider withdrawing their assets from the United
States, before it confiscated, and Saudi assets in the US amount to 750
Billion US Dollars.®®

33 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 8. [Visited 5 January 2017]
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