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[¢inde yasadigimiz Bilgi Caginda kavramlar
anlam kaymasina ugradi. Globallesme, kiiresel tica-
ret, internet ve bilisim teknolojileri gibi olgular haya-
timizin her alaninda ¢ok bityiik yeniliklere ve degisik-
liklere yol agti. Sosyal hayat, killtiir-sanat, egitim ve
ekonomi gibi yasamimizin neredeyse her alaninda
deyim yerindeyse kii¢tiklii bityiiklii depremler yasa-

niyor.

Bilgiyi iireten ve hakkiyla kullananlar diinya-
nin zenginleridir. Zenginlik ise ekonominin yaninda
kultiir, edebiyat ve sanat gibi yagami kusatan genis bir

alani tanimlar.

Eskiden kili¢ kalkana dayanan diinya hakimi-
yeti, bugiin biiyiik veriye (big data) hakim olmaktan
geciyor. Bu nedenle giiniimiizde bityiik veriye hakim

olmak i¢in savaslar veriliyor.

Ekonomik yarigin yapildig1 alan da “bilgi”ye kayd.
Bilgi Toplumunda tiretim ve ticaret yontemleri sekil
degistirdi; tiretimdeki kol giicii, yerini biyik 6l¢iide
beyin giiciine birakti. Bize sevimsiz de gelse bilgi me-
talagti ve miilkiyete konu oldu. Glinimiizde fiziki
tiretim yerine bilginin paraya nasil tahvil edilecegi ko-
nusuluyor. Tiim bu gelismeler Bilgi Sermayesi kavra-
mint dogurdu ve zenginlik bilgiyle 6l¢iiliir hale geldi.
O kadar ki S&P’nin 2020 arastirmasina goére diinya-
nin ilk 500 sirketine ait varliklarin %901 gayri maddi

haklardan olusuyor.
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In the Information Age that we live in, terms
have undergone a shift in meaning. Phenomenon such
as globalisation, global trade, the internet, and infor-
mation technology have led to substantial level of
changes in our lives. Social life, culture and arts, edu-
cation, and economy, in other words, every part of our

lives have been affected by it.

Those who produce knowledge and use it are
the true rich of today. Wealth, on the other hand, is a
wide area that encompasses the economy, literature,

art and as well as culture.

The world domination that used to be based on
military weapon today relies on the big data. For the
very reason, there have been wars to obtain the big
data.

The economic competition has also shifted to
“knowledge”. The ways of production and commerce
have shifted in the Information Society; man-handling
in production has left its place to brain power. Even if
it sounds unpleasant, information has become com-
modified and turned to a subject of property. In today’s
worlds the main topic is now how to transform
knowledge into money rather than physical produc-
tion. All these developments have created the concept
Information Capital and the knowledge has become a
measure for wealth. So much so that, according to the
S&P’s 2020 research, 90% of the assets of the world's
top 500 companies consist of intangible rights.
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Bilisim hukuku bir tarafa birakilirsa, bilgi ser-
mayesini koruyan hukuk kurallari, daha ziyade eko-
nomik bir yaklasimla Fikri Miilkiyet Hukuku atis1 al-
tinda toplandi. Katma degerli ekonominin hukuki alt
yapisint olusturan Fikri Miilkiyet Hukuku ayr1 bir
hukuk disiplini haline geldi. Ekonomik hayatimizda
daha yaygin uygulanan telif, marka, patent, faydal
model ve tasarim gibi kavramlar profesyonelleri asa-

rak sokakta konusulur hale geldi.
SII-

Bilgi teknolojilerindeki gelismeler interneti
bilginin ana dagitim mecrasi haline getirdi. Bu du-
rum Ozellikle miizik, sinema, giizel sanat ve kitap gibi
telife konu fikri iiriinleri etkiledi. Yasanan siire¢ hu-
kukgulara ve hatta yasa koyuculara ¢ok fazla is ¢i-
kardi. Diinya Fikri Miilkiyet Orgiitii (WIPO) de ha-
rekete gecti ve 1996 yilinda “ikiz internet anlagmalar1”
olarak bilinen WCT ve WPPT anlagmalarinin yiiriir-
lugiinii sagladi. Amerika Birlesik Devletleri (ABD)
1998 yilinda Digital Millenium Act ile telif haklarini
yeni duruma uyarlardi. Pek ¢ok iilke de bu yolu izledi.
Diinyanin belki de en biiyiik biirokratik yapisi olan
Avrupa Birliginin (AB) bu siirecte yogun ¢aba harca-
masi gerekti ve sadece telif haklariyla ilgili dahi pek
¢ok metni yurirlige koydu. Bilgisayar Yonergesi
(1991), Veri Tabani Yonergesi (1996) ve Bilgi Top-
lumu Yonergesi (2001) bunlardan sadece birkacidur.
Bilgi teknolojilerindeki hizli degisime bagl olarak ih-
tiyaglarin zorlamasiyla AB zaman zaman bu metin-

lerde giincellemeler de yapt1.

Yarigta geri kaldigini fark eden AB kendi
icinde Dijital Tek Pazar olusturma ¢abasmna girdi.
AB bu cercevede 2000 yilinda Lizbon Stratejisi ve
2015 yilinda Dijital Tek Pazar Strateji Belgesi'ni kabul
etti. Bir siire sonra da 2020 Avrupa Stratejisi’ni be-
nimsedi. Yine AB Komisyonu 2020’de Dijital Hiz-
metler Kanunu (DSA) ve Dijital Pazarlar Kanunu
(DMA) paketlerini hazirlad.

Dijital Tek Pazar Stratejisinin bir parcasi ola-
rak AB Komisyonu, AB’de telif haklarini modernize

edebilmek i¢in 2016 yilinda bir paket hazirlad: ve

Leaving the IT law aside, the legal rules pro-
tecting the information capital have been gathered un-
der the umbrella of Intellectual Property Law with a
rather economic approach. Intellectual Property Law,
which constitutes the legal infrastructure of the value-
added economy, has become a separate legal discipline.
Concepts such as copyright, trademark, patent, utility
model and design, which are more widely applied in
our economic life, have become spoken on the street by

surpassing professionals.
_II-

Developments in information technologies
have made the internet the main distribution chan-
nel of information. This situation especially has af-
fected intellectual products such as music, cinema,
fine art, and books. The process has produced a lot of
work for lawyers and even legislators. The World Intel-
lectual Property Organization (WIPO) also took ac-
tion and enforced the WCT and WPPT agreements,
known as the "twin internet agreements”, in 1996. The
United States of America (USA) adapted their copy-
rights to the new situation with the Digital Millennium
Act in 1998. Many countries followed this path. The
European Union (EU), which is perhaps the largest bu-
reaucratic structure in the world, had to make great ef-
forts in this process and put many texts into effect, even
just about copyrights. The Computer Directive (1991),
the Database Directive (1996) and the Information So-
ciety Directive (2001), are just a few of them. Due to
the pressure of needs based on the rapid changes in in-
formation technologies, the EU made updates to these

texts from time to time.

Realising that it lagged behind in the race, the
EU entered into an effort to create a Digital Single
Market within itself. Within this framework, the EU
adopted the Lisbon Strategy in 2000 and the Digital
Single Market Strategy Document in 2015. After a
while, it adopted the 2020 European Strategy. Again,
the EU Commission prepared the Digital Services Law
(DSA) and Digital Markets Law (DMA) packages in
2020.
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bunu kamuoyuyla paylasti. Paketin i¢indeki Dijital
Tek Pazarda Telif Haklari (DSM) Yonergesi
(2019/790/EU sayili DSM Directive) 7.6.2019 tari-
hinde yiirtrlige girdi. Yonergede su konular diizen-

lendi:
- Metin ve veri madenciligi (m. 3-4)

- Egitim amaciyla eserlerin ¢evrimici kullanilmasi
(m. 5)

- Kiltiirel mirasin korunmasi (m. 6)
- Ticaret dig1 kalmig eserler (m. 8-11)
- Genigletilmis lisanslama (m. 12)

- Isitsel-gorsel eserlerin istege bagl platformlarda

bulundurulmasi ve bunlara erigim (m. 13)

- Siiresi dolan gorsel sanat eserlerinin ¢ogaltilmasi
(m. 14)

- Basin yaymcilarina taninan baglantili hak sta-
tisi (m. 15)

- Yaymcilara (publishers) taninan uygun bedel

hakk: (m. 16)

- Online platformlara getirilen filtreleme yiikiim-

liliigii (m. 17)

- Esersahipleriile icraci sanat¢ilara taninan uygun
bedel haklar1 (m. 18)

- Esersahipleriile icraci sanatcilari aydinlatma yii-

kiimliliigi (m. 19)

- Sozlesme bedelinin orantisiz bir sekilde diisitk
kalmasi durumunda eser sahipleri ile icraci sa-
natgilara uygun bedel 6deme yiikimlalagi (m.
20)

- Eser sahipleri ile icraci sanatgilara 6denecek uy-
gun bedel ve aydinlatma ytikiimliligiine iligkin
uyusmazliklarin ¢6ziimiinde alternatif ¢6ziim

prosediirii (m. 21)

- Cayma hakki (m. 22)

As part of its Digital Single Market Strategy,
the EU Commission prepared a package to modernise
copyrights in the EU in 2016 and shared it with the
public. The Digital Single Market Copyright (DSM)
Directive (DSM Directive numbered 2019/790/EU) in-
cluded in the package entered into force on 7.6.2019.

The following topics are regulated in the directive:
- Text- and data- mining (art. 3-4)

- Use of works and other subject matter in digital
teaching activities (art. 5)

- Preservation of cultural heritage (art. 6)
- Out-of-commerce works (art. 8-11)

- Collective licensing with an extended effect (art.
12)

- Access to and availability of audio-visual works

on video-on-demand platforms (art. 13)
- Works of visual art in the public domain (art. 14)

- Protection of press publications concerning online
uses (art. 15)

- Claims to fair compensation (art. 16)

- Use of protected content by online content-shar-

ing service providers (art. 17)

- Principle of appropriate and proportionate remu-

neration (art.18)

- Transparency requirement for the benefit of au-

thors and performers (art. 19)

- Contract adjustment mechanism for authors and
performers in case of disproportionate payment
(art. 20)

- Alternative dispute resolution procedure for au-
thors and performers for disagreements deriving
from proportionate payment and transparency
obligations (art. 21)

- Right of revocation (art. 22)
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DSM Yonergesiyle AB kokenli telif sahipleri-
nin pozisyonu giiglendirilerek ABD kokenli bityitk
teknoloji sirketlerinden, 6zellikle de GAFA kisaltma-
styla bilinen dort biytiklerden (Google, Apple, Fa-
cebook ve Amazon) daha fazla lisans geliri temin et-
meye doniik diizenlemeler yapildi. Bu diizenlemeler
arasinda basin yayincilarina taninan baglantili haklar
(m. 15) ile bilgi toplumu saglayicilarinin filtreleme yii-
kiimliiliigii (m. 17) en dikkat ¢ekici olanlardur.
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AB’deki bu diizenlemeler ne anlama geliyor

ve lilkemizi nasil etkileyecek?

AB’deki diizenlemelerin anlami1 sudur: AB te-
lif tabanli ekonomisini dijital ¢aga uydurarak kendi
icinde Dijital Tek Pazari kurmaya ¢alistyor. Bunun
i¢cin DSM Yonergesiyle ii¢ sey hedefleniyor: i) Sinir
Otesi diizeyde gevrimici olarak igerige daha fazla eri-
sim, ii) aragtirma, kiiltiirel miras ve egitim amaciyla
telif unsurlarinin daha fazla kullanimi ve iii) telif pa-
zarinin daha iyi islemesi. Bunu bir 6rnekle izah ede-
lim: 2000 tarihli Elektronik Ticaret Yonergesinde (m.
14) “uyar-kaldir prosediirii” kabul edilmisti. Ulke-
mizde halen gegerli olan bu prosediir geregi pasif ya
da tarafsiz kalan bilgi toplumu hizmet saglayicisi, ak-
tif rolii olmadigy siirece tigtincii kisilerin eyleminden
sorumlu tutulmadi. Bagka bir deyisle bu oyunculara
giivenli liman (safe harbour) olusturuldu. 2019 tarihli
DSM Yonergesi (m. 17) ile “uyar-kaldir prosediirii”
yerine bu saglayicilara “filtreleme yiikiimlualagi” ge-
tirildi. Bununla da yetinmeyen AB, anilan oyuncula-
rin sorumlulugunu daha da pekistiren DSA ve DMA
paketlerini 2020 yilinda kamuoyu ile paylasti.
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Bu diizenlemelerin {ilkemizi nasil etkileyece-
gini kestirmek ise kolay degil. Bilindigi tizere Cum-
hurbaskanlig1 biinyesinde Dijital Doniisiim Ofisi ku-
ruldu. Bu ofisin 6nemli hedeflerinden birisi “Ulusal
Yapay Zeka Stratejisi: 2021-2025dir. Bu stratejik he-
defe ulagmast i¢in Tirkiye, oncelikle dijital doniisii-

miinii gerceklestirmeli. $oyle ki Yapay Zekd Cagina

By strengthening the position of EU-origin cop-
yright holders with the DSM Directive, new arrange-
ments have been made to obtain more license income
from big US-based technology companies, particularly
the big four (Google, Apple, Facebook, and Amazon),
also known as GAFA. Among these regulations, the re-
lated rights granted to press publications (art. 15) and
the filtering obligation of content-sharing service pro-

viders (art. 17) are the most striking ones.
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What do all these regulations in the EU mean
and how will they affect our country?

These regulations of the EU mean that: the EU
has been aiming at founding the Digital Single Mar-
ket within itself by adjusting its copyright-based-
economy into digital age. In order to do that, the DSM
Directive aims these three things: i) more Access to the
content by being online cross-border, ii) more use of
copyright elements for research, cultural and educa-
tional purposes, iii) better functionality of copyright
market. We may explain that with an example: In the
Directive on Electronic Commerce of 2000 (Art. 14),
the notice-and-action procedure has been regulated.
Thanks to this procedure, which is still the case in Tur-
key, information society service provider was not held
liable for third party’s actions as long as it was not tak-
ing any active role and remained as passive or partial.
In other words, the safe harbour was created for those
types of players. After going into force, the DSM Di-
rective (Art. 17) has regulated filtering liability for
these providers instead of the notice-and-action proce-
dure. Not satisfied with that, the EU presented the pub-
lic its DSA and DMA packages to strengthen the liabil-
ity of these providers in 2000.
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It is not easy to predict how these regulations
will affect our country. As known, Digital Transfor-
mation Office has been founded within the Presidency.
One of the most important aims of this Office is “Na-
tional Artificial Intelligence Strategy: 2021-2025”. In



giden yolda bilisim tiineli bulunuyor. Bilisim tiine-
linden gegebilmenin 6n sarti dijital doniisiimdiir.
Dijital doniigiimiin 6niindeki en biiyiik hukuki engel
ise 5846 sayili Fikir ve Sanat Eserleri Kanunudur
(FSEK).

1907 tarihli Alman Telif Kanunundan miil-
hem olan FSEK, 1940’11 yillarda Prof. Dr. Ernst Hirs
tarafindan hazirlanmig, 1951’de TBMM’de kabul edi-
lerek 1.1.1952°de yiriirliige girmistir. Yaklagik ytiz
yirmi yil 6nceki anlayisla kaleme alinan FSEK’te yasa
koyucu ozellikle 1995, 2001 ve 2004 tarihlerinde
onemli degisiklikler yapti. Bolikk porgiik yapilan bu
degisikliklerin bazilar1 dijital gelismelere uyum sagla-
may1 amagliyordu. Son yirmi bes yillik tecriibeyle bu
degisikliklerin istenen sonuglar1 vermedigini sdyleye-
biliriz. Ornegin, en ¢ok degisiklige tabi tutulan toplu
hak takibi sistemi, basitce soylemek gerekirse “calis-

mamaktadir”.

Yasanan sorunlara ¢6ziim tretebilmek i¢in
2015 yilinda Telif Haklar1 Genel Mudiirliigii biinye-
sinde FSEK degisikligine iliskin bir hazirlik komis-
yonu kuruldu ve bu komisyon, ti¢ yillik bir ¢alisma
sonucunda FSEK’in yaklasik yarisinda degisiklik 6n-
goren bir metin hazirladi. Anilan metin 3.5.2018 tari-
hinde TBMM’ye sevk edilerek Kanun Tasaris: haline
geldi. Tasarinin yolculugu kisa siirdii ve kanunlaga-
madi. Bu Kanun Tasarisi dijital telif haklarina iligkin

sorunlara kismi ¢6ztimler getiriyordu.

Tekrar pahasina vurgulayalim ki FSEK’teki
diizenlemeler nedeniyle tilkemizde dijital doniisimi
gergeklestirmek pratikte miimkiin degil. Ciinkii pozi-
tif hukukumuzda dijital dontisiime konu edilecek
fikri tirtinlerin (eserlerin) sahiplerinden veya miras¢i-
larindan tek tek yazili izin alinmaly, yani “telif temiz-
ligi” yapilmalidir. Bu yapilmadig: takdirde, 6rnegin
herhangi bir kitap veya benzeri bir materyalin bir tini-
versite ya da aragtirma merkezi tarafindan dijitale ak-
tarilmasi “gogaltma hakki’ni, dijitale aktarilan igeri-
gin internete konulmasi da “umuma iletim hakki”m

ihlal eder. Bu tiir bir ihlal eylemi ise men, ref ve

order to reach this aim, Turkey needs to realise its dig-
ital transformation. Namely, there is an informatics
tunnel on the way to Artificial Intelligence Age. Pre-
requisite for passing through this tunnel, is digital
transformation. The biggest legal obstacle to digital
transformation is Law on Intellectual and Artistic
Works numbered 5846 (FSEK).

Inspired by the German Copyright Law of
1907, the FSEK was prepared by Prof. Dr. Ernst Hirsch
in the 1940s, accepted by the Turkish Grand National
Assembly in 1951 and entered into force on
01.01.1952. In the FSEK, which was written with the
understanding of one hundred and twenty years ago,
the legislator made important amendments especially
in 1995, 2001 and 2004. Some of these piecemeal
amendments were aimed at adapting to digital devel-
opments. With the experience of the last twenty-five
years, we can say that these changes did not produce
the desired results. For example, the collective rights
enforcement system, the most amended matter, simply

"does not work".

In order to find solutions to the problems expe-
rienced, a drafting commission was established in 2015
within the General Directorate of Copyrights regarding
the FSEK amendment, and as a result of three years of
work, this commission prepared a text that envisages
amendments in approximately half of the FSEK. This
text was submitted to the Grand National Assembly of
Turkey on 03.05.2018 and became a Draft Law. The
Draft’s journey was short-lived and it did not come
into force. This Draft provided partial solutions to
problems related to digital copyrights.

Let's emphasize again at our expense that it is
practically not possible to realize digital transfor-
mation in our country due to the regulations in FSEK.
Because in our positive law, written permission must
be obtained one by one from the owners or heirs of the
intellectual products (works) that will be the subject of
digital transformation, that is, "copyright clearance”
must be done. If this is not done, for example, the digi-

talisation of any book or similar material by a
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tazminat gibi hukuki yaptirimlar (FSEK 66 vd.) bir ta-
rafa, bir ila bes yil hapis cezasini1 (FSEK 71) gerektirir.

Diger yandan telife konu miizik, video, kitap,
makale, resim, karikatiir, fotograf ve benzeri eser veya
baglantili hak konularinin internete konulmasi veya
dijitalde paylagilmasi da ayn: sekilde yazili izni, yani
“telif temizligi”’ni gerektirir. Sozgelimi iilkemizde
Zoom ve Teams gibi programlar tizerinden gercekles-
tirilen uzaktan egitimlerde eserlerin temsili telif ihla-
lidir. Ciinkii temsil hakki bakimindan FSEK’te yiiz
ylize egitim-6gretim istisnasi vardir ve fakat uzaktan
egitim-Ogretim istisnast yoktur (m. 33). Yine
FSEK’teki diizenlemeler veri madenciligine de engel-

dir. Bu 6rnekler ¢ogaltilabilir.

Uygulamada isler nasil yiritilityor? Hukuk
ihlal edilerek ve bu durum gérmezden gelinerek. An-

cak bu korebe oyunu stirdiriilebilir degil.
Ne yapilmali?

AB’deki diizenleme ve gelismeler de takip edi-
lerek basta FSEK olmak iizere, tilkemizdeki dijital hu-
kuki alt yapi esnek ve yeni teknolojilere uyum sagla-
yacak sekilde yenilenmelidir. Zira bilisim tiinelinden
gectigimiz, hatta yapay zekdnin ayak seslerini duy-

maya bagladigimiz bugiinlerde tren kalkmak iizere!

university or research centre violates the "right of re-
production”, and the placing the digitalised content on
the Internet violates the "right of transmission to the
public”. Such an act of violation requires one to five
years' imprisonment (FSEK 71), aside from legal sanc-
tions such as prevention of infringement, prohibition

of infringement and compensation (FSEK 66 et al).

On the other hand, uploading the copyrighted
music, videos, books, articles, pictures, cartoons, pho-
tographs and similar works or related rights on the In-
ternet or sharing them digitally also requires written
permission, that is, "copyright clearance”. For example,
the representation of works in distance education con-
ducted through programs such as Zoom and Teams in
our country is copyright infringement. Because in
terms of the right of representation, there is face-to-face
education-training exception in the FSEK, but there is
no distance education-training exception (Art. 33).
Again, the regulations in the FSEK are an obstacle to

data mining. These examples can be multiplied.

How do things work in practice? By violating
law and ignoring it. But this blind game is not sustain-
able.

What should be done?

By following the regulations and developments
in the EU, the digital legal infrastructure in our coun-
try, especially the FSEK, should be renewed in a way
that is flexible and adaptable to new technologies. Be-
cause the train is about to leave these days when we are
passing through the IT tunnel and even starting to
hear the footsteps of artificial intelligence!
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