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CONSTITUTION PLAGIARISM:
THE GAMBIAN REALITY

Akpojevbe OMASANJUWA®

Abstract: The Note addresses the assignment mandated The Gambia Constitution Drafting
Committee to prepare a Constitution to replace that of 1997 in response to popular demand. The
team of experts assembled by government accomplished the task though with a serious flaw:
plagiarism. The legislature however, for other reasons, vetoed the document. With diverse vi-
ewpoints on plagiarism and legal maxims, through qualitative analysis, this Note examines
where the fault lay by probing what the assignment entails. The action of the drafting Committee
left the society confused and without recourse after spending a whooping sum of money on what
turned out to be a white elephant project that preserved rather than eliminate well preserved
colonial constitutional anachronisms. As no legal remedy exist for both plagiarism and breach
of trust, the Note concluded that the fault is not in their stars but in the society that needs to
accelerate the pace of educational development to avert a repeat of the incidence.
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ANAYASA INTiHAL: GAMBiYA GERCEGI

0Oz: Not, 2017 yilinda Gambiya Anayasas1 Hazirlama Komitesi’nin, yogun talebe yanit ola-
rak 1997 Gambiya Anayasast’nin yerini alacak bir Anayasa olusturmasini zorunlu kilan atamay1
ele aliyor. Hiikiimet tarafindan toplanan uzmanlardan olusan ekip, gorevi ciddi bir kusurla ye-
rine getirdi: intihal. Ancak yasama organi baska gerekeelerle belgeyi veto etti. Intihal ve yasal
Ozdeyisler izerine ¢esitli bakis agilariyla, nitel analiz yoluyla bu Not, devin neyi gerektirdigini
ve 6ziinii inceleyerek hatanin nerede yattigini inceler. Taslak Komitenin eylemi, yerlesik s6-
miirge anayasal anakronizmalarini ortadan kaldirmak yerine korunan beyaz bir fil projesine bog-
maca bir miktarpara harcadiktan sonra toplumu uyusuk ve kafast karigmig halde birakti. Hem
intihal hem degiiven ihlali igin yasal bir ¢dziim bulunmadigindan, Not, hatanin yildizlarinda
degil, insidansin tekrarlanmasini 6nlemek i¢in egitim geligiminin hizint hizlandirmas gereken
toplumda oldugusonucuna variyor.
Anahtar Kelimeler: anayasa taslagi hazirlama, intihal, Gambiya, giiven gorevi, iyi niyet.

1. Introduction

The Gambia became a British colony in 1843 before gaining independence
in 1965 while from 1880 until 1960, educated Africans had limited franchise
in a legislative council (Hughes and Perfect 2008: XXIII, XXXV and XXII)
before the emergence of political parties. The Rev. J. C. Faye launched the
Democratic party in June 1951 followed by Garba M. 1. Jahumpa who estab
lished the Muslim Congress also in 1951 before P.S. Njie founded theUnited
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Party (Hughes and Perfect, 2008: XLVII). In February 1959, the Peoples’ Pro-
tectorate Party (PPP) came into existence. Gambia Congress Party (GCP.) was
formed in October 1962 but later and merged with PPP in, 1968 (Hughes and
Perfect, 2008: XLIX and 48). Initially political parties were permitted by the
colonial administration to exist only in the colony, while the protectorate had
none. After independence, in 1968 The People’s Progressive Alliance (PPA)
joined the fold (Hughes and Perfect, 2008, p. 114 and XXVII). The Vice Pre-
sident Sheriff M. Dibba, resigned from government to form the National Con-
vention Party in 1975 (Hughes and Perfect 2008 :153). Later, the Gambia Pe-
ople’s Party, People’s Democratic Party and The People’s Organization for
Independence and Socialism PDOIS were born in 1986, 1991 and 1986 res-
pectively. (Hughes and Perfect 2008: 206; 112 XXVIII; See Omasanjuwa and
Tarro 2021)

The 1960 pre-independence Constitution extended voting privilege to the
protectorate dwellers hence the Protectorate Peoples Party was alluring to the
rural population that has all along been marginalized by the urban-based par-
ties. However, for it to favourably compete with other urban based parties, in
December 1959, the party had a change of name to Peoples Progressive Party
(Hughes and Perfect 2008: XXV). That was the situation until 1994 when the
military toppled the democratically elected government, thereby ushering in
the first military administration.

Madi Jobarteh’s (2020) account of constitutional development shows that
it progressed concurrently with the establishment of political parties while the
country, then a British colony, was granted Colony status in 1894. As part of
the administrative structures in place, a novel legislative council conveyed for
the first time in 1843. At the outset, the Council was composed of Europeans
only until J. D. Richards was appointed as an African member in 1883. In 1947,
a Constitution was crafted making allowance for an African representative for
colony dwellers, this led to Edward Francis Small becoming an elected Coun-
cil member. The Council was abolished in 1959 and replaced by the House of
Representatives following a constitutional conference which gave birth to a
new Constitution under the administration of colonial Governor Edward Win-
dely. The House consisted of 34 members 19 of which were elected. Under the
new arrangement, protectorate dwellers were given the vote to elect their rep-
resentatives. Constitutional conferences continued in 1961 in Banjul, followed
by another in London in July of the same year. Consequently, a new Constitu-
tion was in place in 1962. The new Constitution formed the basis of an election
which resulted in the PPP forming a government in 1963 which transformed
the country into a full internal self-rule status within the British Commonw-
calth. The Independence Act of 1964 was enacted making provision for the
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attainment of independence within the Commonwealth in 1965 while in 1970,
republican status was attained after an earlier unsuccessful attempt in Novem-
ber 1965. The development led to the emergence of the 1970 Republican Cons-
titution. In 1994, parts of the Republican Constitution were suspended by the
military dispensation that ousted the democratically elected government before
a transitional process, from the military to democratic order, ushered in a cons-
titutional arrangement leading to the emergence of the 1997 Constitution.

Falling back on 73 years of experience on constitutionalism acquired from
1843 until 2016, as part of preparation to usher in a third republic, the President
of The Gambia in collaboration with the National House of Assembly enacted
the Constitutional Review Commission Act, (2017) “to provide for the estab-
lishment of a Constitution Review Commission to draft and guide the process
of promulgating a new Constitution [to substitute that of 1997] and connected
matters” (Constitutional Review Commission 2020). This was after what ap-
peared to be a state of siege trailed the controversial release of a fiercely con-
tested general election result in 2016. Primarily, the electoral contest was
between a coalition of opposition political parties and the ruling party which
led to the defeat of the now former president Yayah A. J. J. Jammeh who reta-
ined power for twenty-two consecutive years. The acrimony which marred the
ousting of the regime and subsequently trailed its exit made the replacement
of'the 1997 Constitution imperative to address and amend what some observers
perceived as, inter alia, the excesses and highhandedness of the ousted admi-
nistration as well as colonial constitutional anachronisms.

Part I1 § 4 (1) §§ (a) (b) (c) of the Act stipulated that “the Commission shall
be composed of a Chief Judge as Chairperson, or a Judge of a superior court
designated in writing by the Chief Justice. Also on the Commission were a
Vice-chairman who shall be a legal practitioner of not less than ten years stan-
ding nominated by the Minister of Justice, and nine other members of high
moral standing and integrity with appropriate academic qualification and expe-
rience in a relevant field of expertise.) § 4 §§ 2 further states that “the President
shall ensure that the members he or she nominates pursuant to sub-section (1)
(c) are individuals of high moral character and integrity who have appropriate
academic qualifications and experience in a relevant field of expertise.) Even-
tually, the Commission was inaugurated and tasked to prepare a report in rela-
tion to a draft Constitution. In exercising its functions, the aforementioned Act
empowered the newly constituted body to seek public opinion and take cogni-
zance proposals it deemed appropriate. Additionally, it directed that “the secu-
lar status [of the state] in which all faiths are treated equally and encouraged
to foster national cohesion and unity should be considered” (Halifa, 2020).
“The [exercise] was the first of its kind assigned to and prepared by an all-
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Gambian team of experts; it was the first of its kind that employed full and
open participatory democracy to involve citizens at home and abroad to exp-
ress their wishes and aspirations” (Gambian Talents Promotion, 2020).

The team of eleven wise men and women and their support staff embarked
on extensive nationwide and overseas tours seeking diverse opinions of citi-
zens on the content of the proposed document intended to refine the country’s
governance system. At the end of an arduous two and a half years’ task, a draft
Constitution was composed and presented to the National House of Assembly
for ratification. In the history of the country, “it was the first to be ever presen-
ted to the legislature for endorsement to be advanced to a national referendum
[for adoption]. But history will also record that it was the first to be [derailed]
before it could be advanced to a referendum.” ( Gambian Talents Promotion
2020. Paragraph 3)

Astonishingly, the National Assembly Speaker announced, following two
days of critical deliberation, the rejection of the document after 23 (40 percent)
of the 56 House members voted against while 31 (55 percent) voted in favour
of the bill which needed 75% endorsement of the legislators.! Contrary to po-
pular expectation, a government sponsored bill was voted against by govern-
ment supporters in the House, while the opposition candidates voted in favour.
Reasons enunciated below, with incised colonial constitutional anachronisms,
which could incapacitate the sitting president’s political ambition motivated
the opposition to vote in favour while those on the other side of the political
divide voted against. The United States Embassy, United Kingdom High Com-
mission and The German Embassy earlier on “urged the law makers to vote
the bill to finalise the final stages of parliamentary scrutiny” (The Chronicle,
2020). The European Union representative in the country expressed concerns
over the setback caused by the rejection (European Union Website)

Several reasons entrenched in the political, social, ethnic, and religious di-
vide pervading the country were advanced for the rejection. Some supporters
of the sitting President felt the draft was discriminatory for retroactively appl-
ying a two-term presidential limit to disadvantage the siting President (De-
utsche Welle News) and indeed violated §, 100 (c) of the 1997 Constitution

1. §226 2(b) and 4(b) of The Gambian 1997 Constitution, §§2, states: “a bill for an act of
the National Assembly under this § shall not be passed by the Assembly or presented to the
president for assent unless 2(b) the bill is supported on the second and third readings by votes
of not less than three quarters of all the members of the National Assembly. The "226(b) a bill
for an Act of the National Assembly altering any of the provisions referred to in §§, 7 shall not
be passed by the National Assembly or presented to the president for assent unless 4(b) the bill
is supported on the second and third reading by the votes of not less than three quarters of all
the National Assembly Members.”



AKRA KULTUR SANAT VE EDEBIYAT DERGISI 2023 (S.29) c.11 /5.111-138

that was still in force.” Also, The Gambia Christian Council unequivocally
censured the draft for gravely compromising its interests by what it perceived
to be the elevation and tacit imposition of Sharia jurisdiction in the proposed
dispensation where “all faiths are [supposed to be] treated equally and encou-
raged to foster national cohesion and unity” (Halifa, 2020). The eventual frag-
mentation of the coalition of political parties which brought the president to
power, after ousting the long serving administration, was another cause advan-
ced in some quarters (Marieme, 2020). Others are of the opinion that the con-
federates of the ousted dispensation had infiltrated the new administration
hence the rejection was a long-predetermined conclusion; the list of reasons
for the rejection is virtually infinite. As the situation was downright deplorable,
a member of the House of Assembly called for the institution of a Commission
of Inquiry to investigate the disbursement of the fund allocated for the project
(Adama, 2020).

However, aggravating the multiple shortcomings of the draft, the vetoed
document harboured a major flaw which received scanty attention during the
two-day House deliberations, a deficiency that pricked the minds of the acade-
mically inclined members of the society. Long before the Constitution Pro-
mulgation (2020) bill was tabled for discussion, newspaper columnists levelled
acrid accusations against the team of experts who prepared the document, al-
legations least expected to be directed at revered members of the society. For
instance, The Standard Newspaper of April 20, 2020 under the caption “Gam-
bia’s D116 million CRC cost looks terribly fraudulent,” (Samsudeen, 2020)
a columnist chastised the Chairman of the drafting Commission for “asking
his critics what they had offered after being accused of plagiarizing and deli-
vering the Kenyan Constitution to The Gambia government, calling it their
own final draft.” (Samsudeen, 2020). In response, the Commission Chairman
took observers aback by claiming that they merely adapted some aspects of the
Kenyan Constitution. Hence Samsudeen (2020) retorted that “trying to deny
what they did-plagiarism-by calling it an adaptation exercise is exactly what
plagiarism means especially if the owner of the intellectual property was not
formally consulted for permission.” As the exercise cost the taxpayers a

2. “The National Assembly shall not pass a Bill- Where a Bill passed by the National As-
sembly is presented to the President for his or her assent, the President shall, within thirty days,
assent to the Bill or return it to the National Assembly with the request that the National as-
sembly reconsiders the Bill; and if he or she requests the National Assembly to reconsider the
Bill, the President shall state the reasons for the request and any recommendations for amend-
ment of the Bill.” § 100 (2) (c) 1997 Constitution.

3. At The Exchange Rate Of 55 Dalasis To The US Dollar, It Is Approximately 2.109 Million
U.S. Dollars.
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fortune, readers found it incomprehensible why a country living on a shoest-
ring budget should expend such colossal sum of money on Constitution draf-
ting, under the cloak of rectifying the excesses of an already defunct administ-
ration.

2. Objective

“...There is a deep-seated tendency dating from early Christian sources that
lying is a defective function of language and that its structure deforms com-
munication to the harm of society generally, even although this normative view
is not accompanied by a formal or logical analysis” (Peters, 2015:54). The fun-
damental issue under investigation in this paper is the expectation criteria of
the Constitution Drafting Commission in exercising its task with utmost good
faith while drafting the rejected Constitution. The objective is to examine the
authenticity of the allegation of plagiarism levelled against the body to ascer-
tain if the Commission exercised sufficient fiduciary discretion. The purpose
of the Note is to add credence to the assertion that truth and lying has become
contentious to the extent that there are now talks of the dawn of a post truth era
(Shelly , 2018)

A question that comes to mind is: to what standard should the Commission
be held while discharging its duty? A fiduciary is defined as ‘one who has a
duty to act primarily for another person’s benefit’ State of Indiana Legislators,
1935: 392). (Susan et. al, 2011:2) expressed that “agency relationship is foun-
ded on trust, confidence, and good faith by one person in the integrity and
fidelity of another, creating certain duties owed by each party established in
the agency agreement and implied by law. Within the relationship, fiduciaries
have a duty of loyalty — the duty to act primarily for another in matters related
to the activity and not for the fiduciary's own personal interest.” Therefore, this
paper views the Constitution Drafting Commission as being charged with a
fiduciary mandate by the government (entrustor) to act on its behalf in drafting
the document. This approach is adopted as fiduciaries in general are obliged to
be loyal to their entrustor as that is what makes their responsibility to be enor-
mously challenging. The confidence the government reposed on the Commis-
sion can be equated to that between a medical officer and his patient, an inst-
ructor and a learner, or a legal practitioner and his client. A breach of trust in
such relationships could led to complications. Government and the public at
large placed so much trust in the fiduciary of the Commission by expecting it
to exercise its duty with utmost care. Similarly, the trust can be likened to a
unidirectional traffic from the fiduciary to the entrustor, a feature which placed
the entrustor (government) at the mercy of the Commission (fiduciary). (Caro-
line and Sortun: 2009) asserts that “trust could be betrayed through self-
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dealing, dishonesty, abuse of power, and conflict of interest hence fiduciary
duty is often described as involving both care and individual loyalty.”

Numerous cases fortifies the legal axiom ex dolo malo non oritur action®
which means ‘no court will lend its aid to a man who founds his cause of action
upon an immoral or an illegal act.”®> Within the context of the maxim, this Note
assesses the allegation of plagiarism levied against the experts and the rejection
of the draft Constitution taking into cognisance the defects of the document
submitted. The evaluation is in sections which begins with an introduction to
the political and constitutional development of the country before examining
the composition of the Draft Commission and the legislature that turned it
down. Next, viewpoints on plagiarism describes what transpires could be equ-
ated with immorality and how plagiarism is viewed differently. The part on
Gambian situation explains the seriousness of the flawed outcome of the Draft
Constitution and highlights reasons why the House members in support of go-
vernment rejected the Constitution Promulgation (2020) Bill. Comments on
why most members of the public are not reacting to the development posed by
the manner the Commission members carried out their assignment received
attention. Afterward, the constitutional dilemma the country has to contend
with preceded the conclusion, which narrated antecedents buttressing why the
Commission members did not live up to expectation.

3. Viewpoints on Plagiarism

A broad ramification of plagiarism has been addressed in literature as the
different degrees of societal sophistication has enabled writers over time to
examine the infraction from different perspectives. The word was coined from
the Latin word Plagiarus meaning a kidnapper (Bills 1990: 106). Bast (2008)
explains that it dates to the first century A.D when the poet Martial used it to
chastise his fellow poet who used his Martial’s poetry as his own. Bushway
and Nash as cited in (Brian and Fairs, 2010:3) explained that academic dis-
honesty could be traced back to documented instances of cheating on Chinese
Civil Service examinations thousands of years ago. However, the practice star-
ted much earlier, at least as old as the Bible as contained in the accounts of
Isaiah chapter 37 and II King chapter 19 which are stunningly identical; hence
Jerimiah 23:30 states that “therefore, behold, I am against the prophets, de cla-
res the LORD, who steal my words from one another.”® Lambert and Hogan

4. In The Supreme Court Of India  Civil Appellate Jurisdiction Civil Appeal Nos. 7630-
7631 Of 2019 (Arising Out Of S.L.P.(C) Nos. 2920529206 of 2015) Https:// Main. Sci. Gov.
In/Supreme court/ 2015/ 33360/ 33360 _2015_12 1501 17031 Judgement 26-Sep-2019.Pdf

5. Holmann V. Johnson [1775], 98 Engl. Rep. 1120 (1. Cowp. 341).

6. In the Holy Bible, Isaiah 37 and II Kings 19 are strikingly identical.
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(2003) illustrates the documentation of dishonesty in schools and society in
1982 and also mentioned an incident where two third of the students were en-
gaged in dishonesty while Le Clercq (1999: 236) discovered that law schools,
in most instances, do not explicitly teach their students what plagiarism is and
how to avoid it rather, students are simply handed a code of honour (236). Vine
(1966), Zastrow (1970), Harding et al. (2001), Bailey (2001) shows clearly that
the practice cut across diverse disciplines.

However, modern understanding of the word varies among societies (Tho-
mas, 2004). The common denominator among the wide-ranging meanings is
that “the plagiarists misappropriate another’s words as their own without ack-
nowledging the contribution or source” Bast, and Samuels (2008). The Legal
Writing Institute (2003) defined plagiarism as taking the literary property of
another, passing it off as one’s own without appropriate attribution, and rea-
ping from its use any benefit from an academic institution. The definition, ac-
cording to Bast and Samuels (2008), encompasses both unintentional and in-
tentional plagiarism; however, because it is restricted to "literary property," it
does not encompass the use of another’s spoken words or ideas (Legal Writing
Institute, 2003).

A United States Judge, Posner A. Richard, sees plagiarism as “non-consen-
sual fraudulent copying” (Bast and Samuels, 2008:781). This implies that if a
university lecturer copies from a student whose thesis he is supervising, with
the permission of the latter, the lecturer, though dishonest but cannot be said
to have plagiarized judging from Posner’s perspective. Also, a student who
procures the writing of another person for a fee has not plagiarised provided
the party with the right to the paper agrees. These instances show that Posner’s
perception is at variance with how an academic setting perceives the practice.
Thus, Judge Posner's viewpoint is decidedly narrower than what is usually tho-
ught of as plagiarism in academe as his “definition is much more restrictive
because “fraudulent” conduct requires intent to deceive or at least recklessness
by the plagiarist and would not include inadvertent or innocent instances of
copying” (Bast and Samuels, 2008).

Harvard University’s definition as “passing off a source’s information,
ideas, or words as your own by omitting to acknowledge that source-an act of
lying, cheating or stealing” is more encompassing. (Gordon, 1995) However,
it does not cater for co-authors where one of which plagiarises thereby tainting
the reputation of his colleague. Some believe that the unintentional partner
does not deserve sanction, while others argue that the onus is on the writer to
be more careful. (Bast and Samuels, 2008:784). From the viewpoint of both
the person whose work has been plagiarized and the reader of the plagiarised
text, the effect is the same, whether the plagiarism is intentional or unint-
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entional (Bast and Samuels, 2008)." By borrowing another’s words or ideas,
the plagiarist is deceiving the reader into believing that those words or ideas
are original” (Bast and Samuels, 2008:392).:

Self-Plagiarism is another aspect of the infraction. An author could distin-
guish between borrowing passages from his own previously authored pieces
and borrowing passages from another author’s writing because there is no
problem with consent. There could be a conflict of self-interest when a writer
reuses a previous work to compose another as in academe, each piece is belie-
ved to be unique, at least in principle. A worse scenario is when an article is
submitted more than once for publication with different titles, without refe-
rence to the previous publication. These are fraudulent cases that does not
require permission (Miguel 2006).

There is a distinction between plagiarism and copyright infringement. Pla-
giarism extends to the use of another’s words without attribution, and can
extend to the use of another’s information and ideas. Copyright infringement
is a legal wrong based on the theory that an author has a property interest in
the authored text. The copyright law in most jurisdictions provides the author
a legal remedy against one who has infringed his Rights.” In jurisdictions such
as the United States, ‘a document in the public domain lacks copyright protec-
tion; thus, anyone can copy and use portions of such documents.’® As a result
of this prohibition, using passages of a federal statute or legal decision without
acknowledging the source does not violate copyright law, but their use without
attribution does constitute plagiarism (Bast and Samuels, 2008). “Thus, the
frequent use of “plagiarism” as a synonym for “copyright infringement” is
technically incorrect.” “Although the words are related, they are of different
species: one legal, one ethical” (Bills 1990: 109). Consequently, plagiarized
work may, or may not, violate copyright laws. Plagiary that cannot be shown
to damage an economic interest by exceeding fair use will not constitute copy-
right infringement” (Bills, 1990: 108).

“The field of law is heavily grounded in the writing of documents. Most
law professors, judges, and practicing lawyers devote considerable effort to
researching the law and composing a variety of legal writings, including law
journal articles, client memoranda, appellate briefs, and legal opinions” (Bast
and Samuels, 2008:793). Common law judicial system is anchored in the doc
trine of stare decisis, which obligates courts to consider and usually to follow
precedent hence, [ironically] there is no need, [in most instances] for judicial
writing to be original” (Baast and Samuels, 2008: 800). Although practicing

7. 17 U.S.C. § 504 (2000 & Supp. V 2005).
8. See Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 33 (2003).
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attorneys are aware that it is a common practice for judges to borrow from the
writing of attorneys and law clerks, the public is mostly unaware of the practice
(Bast and Samuels, 2008:801). While it can be argued that judges are involved
in plagiarism, such accusations are rare, or even non-existent, because, going
by the doctrine of stare decisis, a judge’s writing is not expected to be original
(Bast and Samuels, 2008:800). This explains why judges are rarely accused of
plagiarism despite that their writings are rarely unique. A prevailing attorney
whose words are borrowed is not likely to complain if the practice serves his
client. The opposing attorney typically refrains from complaining for fear of
raising the judge's ire, knowing he or she is likely to appear before the judge
in a future case (Bast and Samuels, 2008: 804). As for practicing lawyers, they
customarily borrow from the writing of others, especially for transactional do-
cuments; in fact, it is rare for an attorney to produce wholly original writing
(Bast and Samuels, 2008: 804).

Notwithstanding the doctrine of stare decisis, there are instances in which the
judiciary frown at plagiarism hence “a persistent body of case law exist in
which courts publicly rebuke attorneys for plagiarism in submitted briefs.” Co-
urts, writes (Carter, 2019: 533) variously label the practice as “unprofessio-
nal,” “obnoxious,”" “dishonest,”'" “reprehensible,”'? “wholly intolerable,”"
and “completely unacceptable.”'* Plagiarism has a moral aspect hence in most
academic institutions, there are instances of expulsion of culprits.'® “The norm
prevails because originality has a unique value in academia, and these values
are well served by a professional rule against plagiarism” (Carter, 2019: 534).
Though academic institutions seriously frowned at the practice, it could
however be a mark of brilliance in some other settings. Carter (2019:539) is of
the view that in transactional law practice, lawyers habitually plagiarize other
lawyers works without being chastised for not giving the original author attri-
bution, a practice in vogue to ensure uniformity in contract lan guage beside
creating interpretive efficiencies and saves time and money (Carter, 2019:
535). The Supreme Court of Canada is of the opinion that a Judge need not
attribute his sources of information:

9. Vasquez, 2006 WL 1098171, at *8 n.4.

10. Pick, 298 F.R.D. at 412 n.1.

11. Rossello, 2015 WL 5693018, at *2 n.4.

12. Pagan Velez v. Laboy Alvarado, 145 F. Supp. 2d 146, 160-61 (D.P.R. 2001).

13. Dewilde v. Guy Gannett Publ’g Co., 797 F. Supp. 55, 56 n.1 (D. Me. 1992).

14. United States v. Bowen, 194 F. App’x 393, 402 n.3 (6th Cir. 2006).

15. United States Bar applicants denied admission on the ground of plagiarism. White, 656
S.E.2d 527,528 (Ga. 2008). K.S.L., 495 S.E.2d 276, 277-78 (Ga. 1998). Zbiegen, 433 N.W.2d
871 (Minn. 1988). Widdison, 539 N.W.2d 671 (S.D. 1995).
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... [JJudicial writing is highly derivative and copying a party’s submissions
without attribution is a widely accepted practice. The considerations that requ-
ire attribution in academic, artistic, and scientific spheres do not apply to re-
asons for judgment. The judge is not expected to be original.'

“This case concerned an appeal of a trial judgment in which 321 of the total
368 paragraphs were copied, unattributed, from the plaintiffs’ submissions."’
“Standard forms are an intrinsic part of legal practice in many areas. Commer-
cial providers are the source for many legal templates, and are also in the bu-
siness of selling legal analysis in the form of ready-made documents on a we-
alth of topics” (Hanson and Anderson, 2015: 421), hence for expediency rea-
sons, transactional practitioners and judges ignore giving credit to their sour-
ces, a practice that has led to the sharing of documents among law firms (Han-
son and Anderson, 2015: 421). “In law practice, legal service outcomes are the
commodities of value, whereas in academia original documents are valued in
themselves” (Hanson and Anderson, 2015:421). This explains why there have
been many instances of plagiarism allegations in academic circles, including
at law schools, while complaints against practitioners and judges are rare (Bast
and Samuels, 2008: 807).

Through the customary use of forms and reuse of client materials, practi-
cing attorneys are rarely accused of plagiarism, even though much of their wri-
ting are not original. However, such do sparingly occur. A practicing attorney
may be susceptible to plagiarism and copyright claims if the attorney borrows
from copyrighted works or misrepresents the work product as being original
(Bast and Samuels, 2008: 804). Borrowing from another's transactional and
litigation documents without identifying the source of the writing, a customary
practice for practicing attorneys, is currently a grey area in legal scholarship,
though it potentially raises important legal and ethical issues (Bast and Sa-
muels, 2008: 806).

Consistent with the legal maxim that ex dolo malo non oritur action' (No
court will lend its aid to a man who founds his cause of action upon an immoral
or an illegal act), academically inclined members of The Gambian society fo-
und it nauseating that the draft Constitution was accepted by government wit-
hout query after news divulging its content had already deluded the public do-
main. However, there is a legal maxim that ‘a legal contract is not “rendered
unenforceable” by illegal performance (Shields 1957: 43 footnote). While the
agreement was being sealed, government probably had no inkling

16. Cojocau v. B.C. Women’s Hospital & Health Centre, 2013 SCC 30 at para. 65 (Can.).

17. Cojocau v. B.C. Women’s Hospital & Health Centre, 2013 SCC 30 at para. 65 (Can.).
Par 53.

18. See Holman V. Johnson ([1775] 1 coup. 341].
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nor ground to suspect probable breach of fiduciary responsibility. Viewed from
that perspective, government could accept the document, though with reserva-
tions, because the agreement reached in inaugurating the Commission cannot
be nullified by the fashion the Commission went about discharging its function
save that government was privy to the ulterior motives of the members, which
seem not to be the case. However, government accepted the draft despite the
general aphorism that “the law will not enforce a contract founded on a viola-
tion of law” as “...a plaintiff cannot walk into court and say, “I have done an
evil thing for you, pay me for it” (Shields 1957:34). Government reserve the
right to decline acceptance as accepting an agreement grounded on the relega-
tion of fiduciary duty could have implications. Besides, “most judicially re-
cognised breach of fiduciary duty claims has involved conflicts of interest re-
sulting in actual or potential financial loss to the entrustor” (Caroline, 2009:
566). Had government overruled the draft, going by the reasoning of Shields
(1957), it would have served as a form of punishment upon the perpetrators of
the alleged immoral transaction. Those contemplating mischief would have
been aware that they will bear the full consequences of their action. These
would have saved the judicial system from the trouble of grappling with cases
laden with immorality and concentrate on the suits of honest litigants.

4. The Gambian Situation

Diwate (2014: 18) debunked the claim of innocence, or just a coincidence,
sometimes advanced by some plagiarists. “Physicists and mathematicians cal-
culated the odds that a 67-word page would show up in two writings as a hap-
penstance. The result published in a book, “Living Ethics,” shows that the odds
were a lot worse than winning a seven-number lottery. It is phenomenal. They
are called statistical odds of impossibility, not possibility, but impossibility”
(P.18) The ease with which printed matter can be reproduced with modern
technology is no excuse for tolerating the immorality associated with plagia-
rism. Students may not realize it is wrong but it is pretty intentional to cut and
paste something from a webpage or a document and represent it as their own.
It’s hard to do that by accident (p. 19) (Diwate, 2014: 19). Diwate further stated
that from a legal perspective, if you commit a crime, it doesn’t matter whether
or not you knew what you were doing or not-ignorance of the law is not an
excuse” (Diwate, 2014:19).

The extent and fashion the eleven wise men and women went about what
appears to be a cut and paste exercise labelled as draft Constitution elicited
some reservations of the academically inclined members of the public. The
viewpoints on plagiarism enunciated above shows that although plagiarism is
not a crime both in civil and criminal law, it does not however mollify the
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immorality of claiming credit for what belongs to another person. Diwate
(2014) is of the opinion that “using a large amount of text quoted verbatim
with proper attribution in a research paper is probably not plagiarism.
However, it can be classified as a copy right violation.” However, as stated
above, the Commission members belatedly admitted adopting some aspects of
the Kenyan Constitution but that was after being accosted besides, no attribu-
tion let alone an appropriate one was paid.

The Commission members reached an agreement with government to draft
a Constitution, an effort fully funded by the latter with utmost good faith on
either side. However, the former settled for a plagiarised document as attested
to by Appendix 1 of this write up.'’ The issue under review is within the ambit
of immoral agreements. “The immorality of [agreements] constitutes a vast,
confusing, and rather mysterious area of the law,” asserted (Strong, 1961). As
plagiarism is not defined in most statute books, and the issue under review is
not strictly within the purview of copyright related matters, some observers
might perceive it as a case of immorality/unethical practices. Strong (1961),
categorised [immorality] in contract as (1) one caused by the object or purpose
of the contract if it is immoral. (2) It could result from an immoral promise
rooted in the contract, and (3) a moral promise being performed immorally.
The case in question falls within the ambit of the third category, which is to
draft a Constitution, a moral promise the eleven wise men and women executed
in their own fashion. The law denies the recovery of a contract seemingly valid
but connotes that the plaintiff has resorted to gravely [undesirable] conduct in
executing his side of the contract (Buffalo Law Review, 1960). Therefore, the
position of government in the matter requires scrutiny.

During the House debates, opinions were characteristically polarised along
political divide which the voting pattern reflected after the second reading of
the bill. Save two members, the House Minority Leader, and an independent
candidate, who voted against the motion, the twenty-one other members who
opposed the draft Constitution are known supporters of the sitting president.
They seem to believe the draft, if passed into law, would curtail the powers of
the President and his subsequent successors. In a newspaper publication, a le-
gal practitioner, Dr Henry Carrol highlighted reasons why the Constitution
would have relegated the President and his successors to a ceremonial Head of
government.?’

§ 86 (1) (b) of the draft Constitution, according to Carrol, concerns Accent
to Acts enacted by the National Assembly. It states that: The President shall

19. The Appendix displays clauses from the 2020 Draft Constitution and the derived Sources.
20. The Gambia Standard Newspaper of Tuesday October 13, 2020.
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“assent to Acts enacted by the National Assembly and, where required, to
bring the Acts into force.” Carrol is of the opinion that “The president does not
ascent to Acts and the national Assembly does not enact Acts. The House me-
rely passes bills after which the President gives his accent to those bills and
then those bills will be enacted and becomes Acts or Statutes of the National
Assembly.”

That has been the practice under the previous Constitutions. Carrol further
enunciates that under § 71 (3) of the 1997 constitution, “the President has
powers to appoint Ministers without vetting by the National Assembly.”
However, the draft Constitution from Carrol’s point of view, took the powers
from the President. § 113 (2) of the Draft states that “The President shall, wit-
hin sixty days of assuming office, nominate and appoint the Ministers, subject
to confirmation by the National Assembly.”

Furthermore, Carrol faulted § 86 (1) (c) which states that “The President
shall exercise or perform the following powers and duties...subject to this
Constitution, to appoint, accredit, receive or recognize ambassadors, high
commissioners, plenipotentiaries, diplomatic representatives and other diplo-
matic officers, consuls and consular officers.” According to him, it should read
“The President may...” rather than “The President shall...” This would enable
the President to delegate powers to perform such function if for whatever rea-
son he is unable to do so. Another contention Carrol addressed relates to the
power to declare war and make peace vested on the President. § 86 (1) (m) of
the draft states: The President shall exercise or perform the following powers
and duties — “... subject to the prior approval of the National Assembly, to
declare war and make peace.” Carrol felt that the powers of the President to
make peace outside the country was unnecessarily curtailed by the draft Cons-
titution. Another contention was the issue of declaration of the state of emer-
gency. The 1997 Constitution states that “The President may, at any time, by
proclamation published in the Gazette, declare that- (a) a state of public emer-
gency exists in the whole or any part of The Gambia; (b) a situation exists
which, if it is allowed to continue, may lead to a state of public emergency.”
Whereas § 69 (1) of the draft Constitution states that “An Act of the National
Assembly may authorise the taking, during any period of public emergency, of
measures that are reasonably justifiable for dealing with the situation that
exists in The Gambia.” Carrol believes that the power to officially declare a
state of emergency should belong to the President, but it will require an Act
for it to be declared under the draft Constitution. § 100 (1 and 2) of the draft
states that Subject to §§ (3), the President shall hold office for a term of five
years. (2) No person shall hold office as President for more than two terms of
five years each, whether or not the terms are consecutive. Carrol believes that
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it is a violation of the Presidents political rights. Dr Carrol’s explanations cla-
rified why the voting pattern took unexpected dimension.

Concerning the opposition members who voted for the bill, their action,
from the look of things, was also politically motivated. The sitting president
defeated his predecessor in a bitterly contested election in 2016 on a coalition
ticket with the understanding that the new administration will be transitional
for three years after which another election will be organised (Mariéme, 2020).
This was while the main opposition leader was in prison, after conviction, for
staging an unauthorised public demonstration (Mustapha, 2016). However, the
victorious presidential candidate exercised his prerogative of mercy to pardon
the jailed opposition leader after which he assigned him a ministerial position
in the new dispensation. Ultimately, he ascended the Vice-presidency. With
time, the President and his Vice became administratively incompatible especi-
ally when the former renegaded on his earlier promise to vacate office after
three years to pave way for another election Mariéme (2020). In time, the Pre-
sident relieved the Vice of his position, as some believe he had an eye on the
presidential seat, an action which made the former political bedfellows anta-
gonistic. The political divide separating the former allies affected their fol-
lowers in the House, some of whom tilted towards the President while others
maintained their loyalty to the erstwhile Vice. The animosity was the under-
current which rocked the voting pattern during the House debate. The issues
addressed by Dr Carrol were seen from diametrically different perspectives by
the House members.

5. Comment

The accusation of plagiarism levelled against the Constitution Drafting
Committee members is baffling judging by the compilation of blatant instances
of copy and paste from other Constitutions, as shown in Appendix 1 of this
article. It is evident that verbatim clauses of at least five different Constitutions
are integral parts of the compilation. These are the 2010 Kenya Constitution,
the 1994 Constitution of the Republic of Malawi, the Constitution of the Re-
public of Malta, and that of Turks and Caicos, in addition to the several clauses
of the 1994 Gambian Constitution reproduced word for word. The rejected Fi-
nal Draft 2020 Constitution drips plagiarism as it is evident that the drafters
did not exercise enough care, notwithstanding the stringent professional quali-
fications required of them by the Act for the appointment.

The fact that the 1997 Gambian Constitution belongs to The Gambia does
not exonerate the drafters from the blame of verbatim copying its sections and
phrases without attribution. “The role of “intent” [is] the central issue to a stu-
dent charged with plagiarism, asserted (Lindsay, 2011). Aside from being a
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case of lack of ingenuity to at least paraphrase the reproductions, plagiarising
the 1997 Constitution of The Gambia falls within the domain of self-plagia-
rism, an aspect of infractions mentioned earlier. Besides plagiarism, the wordy
nature of the entire draft document makes it incredibly a similitude of a Cons-
titution.

Despite the copious nature of plagiarism in the final draft, the reaction of
the public, save a few newspaper columnists, was characteristically noncha-
lant. Reasons are not farfetched. The CIA Fact Book of 2020 states that the
overall literacy rate in The Gambia is around 55 percent.?’ A number of the
educated did not proceed beyond high school level hence the populace could
not comprehend the enormity of the allegation. Most of those who received
advanced education show minimal or no interest in politics as they increasingly
become indifferent to idealism. As it requires a high level of literacy to comp-
rehend the gravity of plagiarism, one will be expecting too much of the popu-
lace to censure the action in-toto. The same applies to most members of the
House and their support staff whose levels of education hinders them from
treating the matter with the seriousness it deserves.

The low standard of education and high, but dwindling, illiteracy rate that
has pervaded the country is another factor. At the end of the first three decades
of independence in 1965, the country could boast of eight public secondary
schools with no university serving a population of about one million people; a
crucial factor which retarded educational development. (Omasanjuwa, 2021:
18). Besides, the level of awareness was also low taking cognisance of the
absence of a television station, and only the numerically insignificant educated
few could read newspapers. Past political administrations bamboozled the pub-
lic with bogus promises by pulling the wool over its eyes for so long, so it
seems. However, with the late opening of a national university, there has been
incremental progress in public awareness and the populace is increasingly de-
veloping the habit of demanding answers to what the yet few reasonably edu-
cated members of the public perceives as incongruities in society. The Com-
mission members, virtually all of whom belong to the old dispensation, likely
thought it was business as usual believing that the public, as before, will remain
nonchalant.

The government probably did not chastise the Commission on purpose. It
seems to have relied on its House majority strength to scuttle the recommen-
dations of the Commission to avert public row should it attempt to temper with
the document before submitting it to the House for deliberation.

While executing the task, the Commission members claimed to embark on

21. https://theodora.com/wfbcurrent/gambia_the/gambia_the people.html
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extensive tours in search of opinions, even to the overseas (Mariama, 2020).
Most of the travels are akin to a jamboree as the use of online facilities would
have suffice, as a more efficient means, in achieving the anticipated ends. The
question that readily come to mine is: why embarking on extensive overseas
tours when the end product drips copy and paste sections of other Constituti-
ons? The enormous wealth of experience of political and constitutional deve-
lopment the country has accumulated since the colonial era rendered the over-
seas trips exercises in futility in search of opinions of those in the diaspora on
how to copy and paste. It is absolute improbability for the populace, most of
who are unlettered, to mandate the Commission members to copy foreign
Constitutions copiously, if the final draft is truly based on the opinions and
wishes of the populace. Also it is impractical for Gambians and Kenyans to
reason alike in so diverse issues highlighted in Appendix 1. Regardless of be-
ing African societies, the probability of the populace to express their opinions
in words that perfectly match those of peoples of other lands and cultures in
diverse parts of the world is zero. It shows that the action of the Commission
seems to be on purpose. The points discussed in this Note shows that there
seem to be more to the issue of drafting a Constitution than meets the eye ta-
king cognisance of the colossal sum of money expended on the white elephant
project, yet there is deafening silence on the side of the government that faci-
litated the project. It would have cost the nation much less had the services of
an experienced law professor was engaged, from any part of the world, to draft
the Constitution; this most likely motivated the Standard Newspaper writer to
cry foul.

6. Concluding Remarks

Caroline and Sortun (2009) are of the opinion that “Law and Medicine are
professions designed to assist people when in need, and are in most cases in
vulnerable situations.” In like manner, the Commission was mandated to assist
a society in need of a Constitution after getting over a state of siege perceived
to be rooted in the defects of their 1997 Constitution which required a replace-
ment. On this account, there is need for the conclusion of this Note to be so-
mewhat unconventional as foreign legal theories, axioms, and practices, from
the look of things, are not the panacea to the problem under review whose
cause is firmly rooted in the society. Besides, going by the findings tabled in
Appendix 1, it is incontrovertible that the Commission could not exercise suf-
ficient discretion in discharging its mandate.

To what standard should the Commission be held while discharging its
duty? Its relationship with the entrustor should be entrenched in trust, utmost
good faith, and unalloyed confidence reposed in its members in matters related
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to the issue at stake, not in the interest of its members on a globetrotting jam-
boree at public expense. Caroline and Sortun (2009: 565) succinctly put it as
“Trust and loyalty are what distinguish fiduciary from non-fiduciary relations-
hips.” Nevertheless, the cord linking the government with the Commission can
be likened to that between a principal and his agent. A principal is vicariously
liable for the actions of his agent hence he cannot exonerate himself from such
actions while the later acts within the bounds of the agreement which compels
him to owe his principal a fiduciary duty of utmost good faith (Law Teacher,
2020). In William Shakespeare’s Julius Caesar, Cassius remarked:

“...men at some time are masters of their fates.

The fault, dear Brutus, is not in our stars,

But in ourselves, that we are underlings.” (Julius Caesar, Act I, Scene I1I)

Two antecedents in the history of education in the country are worth nar-
rating. On or around 2012, during a university convocation ceremony attended
by the President of the republic as Chief Guest of Honour, deserving students
and lecturers received prizes from the President in his capacity as Chancellor
of the institution. However, a Dean of one of the Schools had none to present
to qualify him for an award. Nevertheless, he had his name written on an article
authored by another faculty member of foreign extraction, with neither attri-
bution nor consent, unknown to members of the public in attendance. Based
on the plagiarised claim, he received a prize with standing ovation from the
attendees. An online newspaper brought the depravity to public attention in a
publication which caused mild ripples within academic circles. No authority
reprimanded the impostor. Subsequently, he gained promotion to the rank of
Professor and Acting Vice-chancellor of the same institution.

The other antecedent is a legal tussle involving the Director of International
Affairs of a university and his boss, the Vice-Chancellor. The former accused
the latter of unprintable infractions. While defending his claims before a ma-
gistrate, the latter was cross-examined by the defence counsel, during which
he claimed, inter alia, that due to his sterling academic performance in his
university days, he was awarded both his Bachelor’s and Master’s degrees in
the same year by the same university. The presiding magistrate had cause to
doubt the integrity of the Vice-chancellor as the possession of a bachelor’s
degree is a sine qua non for admission to pursue a master’s degree programme.
Hence, in addition, the court recommended an investigation of the Vice Chan-
cellor for what the Principal Magistrate tagged certificate racketeering as his
claim was untenable, coupled with judging by his performance during his court
appearances. The investigation was never effected rather, after leaving office,
in a subsequent convocation ceremony attended by the Vice-president of the
republic, the same Vice-chancellor received an honorary doctorate degree,
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amidst standing ovation, for what was referred to as his invaluable contribution
to the development of education in the country (Bakary, 2012; Inspector Ge-
neral of police Vs Gumbo A. Touray 2012, Bakary, S., 2012).

In view of other comparable prevalence in society of the above-mentioned
antecedents, some members of the public could fathom why a Constitution
Drafting Commission allegedly copiously did the unexpected to foreign Cons-
titutions to bamboozle laypeople into believing that it is an original product of
a painstaking jamboree around the globe, at a cut-throat price. Nevertheless,
going by the revealing and pungent criticisms from some well-read members
of the society, such as Samsudeen, (2020) and Halifa, (2020), members of the
Commission must have realised that “copying does not demonstrate the skill
or level of understanding that an educated person is reasonably expected to
have” (Tami, 2006:15). However, their action has left society confused, wit-
hout recourse, after spending 116 Million Dalasis on a white elephant project.
Consequently, the sitting President has no option but to stick to the discredited
1997 Constitution with all its defects in governing the country.

However, a number of clauses in the 1997 Constitution undermine the prin-
ciple of separation of power. One of which is the selection of the Speaker and
Deputy Speaker of the House of Assembly from among its members. § 88 (1)
of the 1997 Constitution states that the National Assembly shall comprise [of]
forty-eight members elected from the constituencies demarcated by the Boun-
daries Commission; and (b) five members nominated by the President, a colo-
nial hangover since 1959 when the House of Assembly consisted of 34 mem-
bers 19 of which were elected. However, § 93 (1) stipulates that “The Speaker
of the National Assembly and the Deputy Speaker shall be elected by the mem-
bers of the Assembly from among the nominated members.” This arrangement
fused the executive and legislative arms of government as it is the President
that will determine the Speaker and the Deputy who are his nominees, not elec-
ted members of the unicameral House.

Furthermore, § 138 of the Constitution states that “The Chief Justice shall
be appointed by the President after consultation with the Judicial Service Com-
mission.” Experiences have shown under previous political dispensations that
the opinions of the Judicial Service Commission, in the appointment of judges,
are non-binding opinions and recommendations which the President may cho-
ose to cast overboard. More so, §, 141 (c) states that a Judge “may have his or
her appointment terminated by the President in consultation with the Judicial
Service Commission.” These indicate that under the 1997 Constitution, sepa-
ration of powers which is an integral pillar of democracy and representative
government is a mere formality necessitating the need for a new constitutional
arrangement (See Constitution of The Republic of The Gambia 1997).
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Furthermore, § 145 (2) states that “the members of the Judicial Service Com-
mission shall be appointed by the President in consultation with the Chief Jus-
tice [who is a presidential appointee] and subject to confirmation by the Nati-
onal Assembly. As it is the President who appoints the judges and members of
the Judicial Service Commission, the three arms of government (executive,
legislature and, judiciary) are under his direct manipulations, an extension of
the colonial dispensation. The constitutional arrangement has led to a situation
since independence whereby the interests of the ruling party supersede that of
the country as his wishes are supreme, in practice. It is therefore a paradox for
the provisions of a constitution to be unconstitutional because the underlining
reasoning propping Western democracy is the separation of powers. Techni-
cally, the three arms of government are separate only in theory. That explains
the bane of the siege that rocked the country during the 2016 general elections
which culminated in a deceleration of a state of emergency. The ousted presi-
dent was able to perpetuate his grip on power for 22 years as he highhandedly
controlled the three arms of government.

The resultant failure of the Constitution Review Commission to present an
acceptable draft Constitution has resulted in both dignitary and pecuniary los-
ses to society as it occasioned emotional pain in the public mind. The bungled
exercise would have abolished the constitutional anachronisms that have pla-
gued the country since the advent of colonial rule.”? This include the simple
majority system in presidential election results [euphemistically referred to as
first past the post] where a winner is the candidate with the plurality of votes,
without minimum threshold. Another colonial legacy is the absence of presi-
dential term limit in the 1997 Constitution, a snag that opportune previous two
presidents to cling onto power through becoming perennial presidential candi-
dates. On winning re-election, the sitting President promised a new Constitu-
tion that will introduce presidential term limit and ensure that a presidential
candidate wins an absolute, rather than simple, majority to be declared winner
(Mommodu, 2021). With a backlog of 51 years of acquaintance with constitu-
tionalism, there is more than meets the eye as these are immutable colonial
antics.

Lastly, with regard to the draft document, it is paradoxically understandable
that the House members could not reason through why they ought to reject the

22. An instance was a contained in part III of the 1970 Constitution. Under Summation,
Prorogation and Dissolution, section 85 (1) of the Constitution tartly stated that “The President
may at any time prorogue Parliament.” The section did not only make the impeachment of the
President impossible, it actually conditions the House to dance to the whims and caprices of the
President.
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draft document on principle, a justifiable alternative. This would have appea-
red more plausible to the European development partners than the partisan vo-
ting pattern the House exhibited. With the exception of few well-read House
members like Halifa (2020), who saw through the issue at stake, some of them
lack the requisite educational background to comprehend the complexity of
House debates, besides seriously lacking adequate supporting staff who would
have put them through in performing their duties (Omasanjuwa, 2020: 182).
Unquestionably, Caroline and Sortun (2009) opined that “most, if not all, bet-
rayal of trust call for an apology but patient entrustors needs more than an
apology to be made whole.” Apparently, to be made whole, as no legal remedy
exist for breach of trust and plagiarism, only time coupled with sustained con-
certed effort in making education available to all and sundry will make the
society whole by accelerating the educational upliftment of the country as Cas-
sius rightly pointed out, the fault is truly not in its stars but in the society.
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Clauses from the 2020 Draft Constitution.
Supremacy of the Constitution. § 6, §§ 1 to 4

Appendix 1.

Derived Sources
Kenyan Constitution (2010), § 2, §§ 1 to 4.

Defence of Constitution
§7,8§1to06.

Kenyan Constitution (2010), § 3, §§ land 2.

Enforcement of Constitution
§ 8,§§1(aandb), 2, 3, 4(a and b).

Kenyan Constitution (2010), §22,§§ 1,2 (a to
d). and (1997) Gambian constitution §5, §§ 2, 3
(a and b).

National Values and Governance.
§10,8§ 1 (atoc)2, (atod).

Kenyan Constitution (2010), §10, §§ 1(a to d).

Culture
§11,8§§ 1and2 (atoc),3 (aandb).

Kenyan Constitution (2010), § 11,§§ 1,2 (ato
c),3 (atob).

§ 13 (aand b).

(1997) Gambian Constitution § 8 [Rephrased].

Citizen by Birth
§14,8§ 1 and 2.

(1997) Gambian Constitution § 9, §§ 1
[Rephrased].

Citizenship by Naturalization
§ 16, §§1 and 2 (ato d), and 3.

(1997) Gambian Constitution § 12, §§2 (a to d),
and 4.

Deprivation of Citizenship. § 18, §§ 4.

Kenyan Constitution (2010), § 17, §§ 1(ato c).

Act of National Assembly on Citizenship.
§20 (btoe).

(1997) Gambian Constitution § 15 (a to c).

Interpretation of Chapter V
§21,881,2 and 3.

(1997) Gambian Constitution §16, §§ 1 to 3.

Chapter V Responsibility of Leadership.
§23,8§ la(itoiv) b, 2a,d (itoiv), e and f.

Kenyan Constitution (2010), §73, §§ 1 (a and b),
2 (atoe).

Conduct and Oath of Office of Public Officers.
§24,8§ 1(atoc).

Kenyan Constitution (2010), § 75, §§ 1(a to ¢).

Financial Probity of Public Officers
§ 25, §§1 (aand b), §§2.

Kenyan Constitution (2010), § 76, §§ 1 and 2 (a
and b).

Restrictions of the activities of public office
Holders  §26,8§ 1,2, and 3 (a and b).

Kenyan Constitution (2010), § 77, §§ 1, 2, 3(a
and b). [Rephrased].

Consequences of violating this chapter
§28,83.

Kenyan Constitution (2010), § 75 §§ 3
[Rephrased].

Legislation on Leadership § 29 (ato c).

Kenyan Constitution (2010), § 80 (a, b, and d).

Fundamental Human Rights and Freedom
§30,§§2,3 @toc).

Kenyan Constitution (2010), § 19, §§ 1, 2, 3(a to ¢)

Applications of Human Rights and Freedoms
§31,8§2,3(aand b),4 (aand b) 5 (ato c)

Kenyan Constitution (2010), § 20, §§ 2.3, (a and
b) 4(aand b), 5(a to c).
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Interpretations of human Rights and Freedoms § Kenyan Constitution (2010), §21, §§ 1, 2, 3.
32,88 1,2 and 3.

Enforcement of Fundamental Human Rights and Kenyan Constitution (2010), § 22, §§ 1,2 (ato
Freedoms. § 33,§§ 1,2 (atod),3 (atoe)and 4. d), 3(atoe), and 4.

Authority of Courts to Uphold and enforce this ~ Kenyan Constitution (2010), § 23, §§ 2, 3(ato c,
Chapter. §34,8§1,2,(atoe). e and f)

Limitations of Fundamentals Rights and Kenyan Constitution (2010), § 24, §§ 1(a to e),
Freedoms. §35, §§1 (atoe),2 (atoc),3,4(atoc). 2(atoc), 3,4, 5(atod).

Fundamentals of Rights and Freedoms that May Kenyan Constitution (2010), § 25(a to d), [slightly

not be Limited. § 36, (a to d). Rephrased].
Right to Life. § 37, §§ 1. Kenyan Constitution (2010), § 26, §§ 3(Rephrased).
Protection of Liberty§ 38, §§ 1 to 4 a (i to iii), b, Kenyan Constitution (2010), § 49, §§ 1 a (itoiii),bto
¢, f (I toiii) g, h. and 5. (Ito iii) g, h., and § 19, §§ 6 of (1997) Gambian
Constitution.
Protection from slavery and forced labour. Part 1, § 4, §§ 1 to 3 [The Constitution of Turks
§39,8§ 1to3(atod) nd Caicos Island] (Rephrased).
Protection from cruel and inhuman treatment. §  Kenyan Constitution (2010), § 28, 29 (a to ).
40,85 1,2(a to d). 135
Protection of Rights to property (1997) Gambian Constitution § 22, §§ 1(ato ¢ § 41, §§

1,2 (ab) 3 (aandb), 4 (a-h [I to iii]),
(i),2(atoh[Iandii),3to6(aandb). 5,6,7,8 (a and b)

Privacy §42,8§ 1,3(aandb). (1997) Gambian Constitution § 23, §§1 and 2, (a and b)
Right to fair hearing § 43,8§§ 1,2 (ato d), 4,5, Kenyan Constitution (2010), § 50, §§ 1 and 2 (a
6(atob),7 (atob),7 to 10. to q) [virtually verbatim].

Freedom of expression Kenyan Constitution (2010), § 33 § 1 (a-c), 2 A-
§44,8§ 1 (atoc), 2 (a-d [i and ii]) d [i and ii]) and (1997) Gambian Constitution § 25 §§ 4.
Freedom of the media Kenyan Constitution (2010), § 33(a-c), 5 and 6

§45. §§4.5,6(atoe). (atoe).§34,§§4(atoca)5,(atoc).

Access to information § 46, §§ 1 (atoc),2to4. Kenyan Constitution (2010), § 35, § 1(a and b),2 and 3.

Freedom of conscience § 47, §§ 1to 4. Kenyan Constitution (2010), § 32, §§ 1 to 4.

Freedom of Assembly§ 48 Kenyan Constitution (2010), § 48.

Freedom of Association § 49 §§ 1,2, 3, (ab). Kenyan Constitution (2010), § 36 §§ 1 and 3 (a and b).

Freedom of Movement § 50, §§ 1 and 2. (1997) Gambian Constitution § 25, §§ 2 and 3.

Political rights § 51 (a-c). (1997) Gambian Constitution § 25, §§ 2-3.
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Right to marry. § 52, §§ 1 and 2

(1997) Gambian Constitution § 27, §§ 1 and 2.

Rights of Children § 54, §§ 1(a to f), 2 and 3.

Kenyan Constitution (2010), §53, §§ 1 and 2
Rephrased.

Right to education § 55, §§ 1, 2(a to e).

(1997) Gambian Constitution § 30 (a to e).

Rights of persons with disability § 56 (a to d).

Kenyan Constitution (2010), § 54, §§ 1 (a to e).

Cultural Rights § 57.

(1997) Gambian Constitution § 57.

Right to fair labour practices § 58

Kenyan Constitution (2010), § (41 c¢) [Rephrased].

Right to clean environment § 59

Kenyan Constitution (2010), § 42 (a and b).

Economic and social rights § 60 §§ 1(a-e), 2.

Kenyan Constitution (2010), § 43, §§ 1 (ato e) and 2.

Rights of the elderly § 61(a to d).

Kenyan Constitution (2010), § 57 (a to d).

Rights of youths  § 62(ato d)

Kenyan Constitution (2010), § 55 (a to d).

Consumer protection rights
§ 63,88 1(atod)and 2.

Kenyan Constitution (2010), § 46, §§ 1 (a and d) and 3.

Right to Development§ 64, §§ 4 (a and b)

1994 Malawi Constitution with amendments through
2017.§ 30, §§ 3 and 4.

Protection from discrimination§ 67, §§ 1, 2(a
and b), 3(aand b) 4, 5, 6.

Malta Constitution § 45, §§ 1 and 4 (1[a and b]), and 8.

Declaration of State of Emergency.

§ 68,88 1,2(atoc),3(aandb), 4 to 7(a and c).

Kenyan Constitution (2010), § 58, §§ I (a and b),
2and 3 a(iandii)b,4 and 5 (atoc), 6 to 7 and
9[ Rephrased]

Derogations from fundamental rights under
emergency powers. § 69, §§ 1

(1997) Gambian Constitution § 35, §§ 1.

o

Persons detained under emergency powers
§ 70, §§ 1(ato g), 4(a and b).

(1997) Gambian Constitution § 36, §§ ato g. 3 and 5.

Representation of the people

§ 72, (a-e [ i to v]). Kenyan Constitution (2010),
§ 81 a-e (i tov).

Candidates for election and compliance with
code of conduct§ 74, §§ land 2

Kenyan Constitution (2010), § 84.

Eligibility to contest as an Independent
candidate. § 75(a and b).

Kenyan Constitution (2010), § 85 (a b)

Electoral Laws § 77, §§ 3(a to ¢ [i to ii])
Obligation of the Independent Boundary and

Electoral Commission at every public election.
§ 78 (a-d).

Kenyan Constitution (2010), § 82, §§ 2 a-c [i to ii])
KenyanConstitution (2010), § 86(atod)
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Electoral Boundaries
§ 81,88 5(atod),6(atod),7to1l.

Kenyan Constitution (2010), § 5, (ato ¢), 6 (ato
b), 7 (ato b), 8, to 12.

Political Parties
§ 82, 8§ 2(ato i), 3(a toe), 4 to 7.

Kenyan Constitution (2010), § 91, §§ 1(a to h), 2
(atoe).

Director of public prosecution
§ 129,88 1 to 10.

Kenyan Constitution (2010), § 157,§§ 1 to 6 (a
to ¢),7 to 10. [Slightly Rephrased.]

The legislative power. § 155,8§§ 7to 11.

Kenyan Constitution (2010), § 115, §§ 6 and,
§116,8§ 1to3.

Local Government and Decentralized local
government§ 201, §§ 1(a to 1).

Kenyan Constitution (2010), § 174, §§ (a to ).

Removal from Office § 216, §§ 1(a to d).

(1997) Constitution § 42, §§ 6 (ato b).

Finance § 217, §§ 1 and 2.

(1997) Gambian Constitution § 44.

The Auditor General. § 223 (a to h).

Kenyan Constitution (2010), § 229, §§ 4 (a to h),
5 to 8. [Rephrased].

Powers of the Auditor General § 224 §
§ 1(a),2to 6.

(1997) Gambian Constitution § 169, §§ 2 (a), 3t0 9.

Auditor General’s Report § 225, §§ 2.

(1997) Gambian Constitution § 160, §§ 9.

Central Bank § 227, §§ 3 and 4.

(1997) Gambian Constitution § 161, § 2 and 3.

Functions. § 228 §§ 1(a-c), 2, 3.

(1997) Gambian Constitution § 161, § 4 (ato d), and 5.

Commission of Inquiry § 229 (a to c, d).

(1997) Gambian Constitution § 200 §§ 1 (a to d), 2, 3.

Functions and powers of Commission
§ 231, §§ I(aand b), 2(a to d), and 3.

(1997) Gambian Constitution § 202, (a and b), 2
(aand b), and 3.

Report of Commission § 232(a and b).

(1997) Gambian Constitution § 203, §§ (a and b).

Adverse Findings  § 233, §§ 1to 4.

(1997) Gambian Constitution § 104, §§ 1 to 3.

Immunities of Witnesses § 234.

(1997) Gambian constitution. § 205.

National Assembly to make further provisions

§ 235.

(1997) Gambian Constitution § 206.

Government support to Local Government
Authorities

§ 237,88 1, 2(a to k).
Kenyan Constitution (2010), § 203, §§ 1 (a to k).

Taxation §238§1,2(ab),3.

Consolidated Revenue Fund
§ 239, §§ I(aand b), 2(a and b).

(1997) Gambian Constitution § 149, §§ 2 (a to b) and 3.

(1997) Gambian Constitution §150, §§1 (a and b), 2 (a
and b).
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Withdrawals from Consolidated Revenue Funds (1997) Gambian Constitution § 151, §§ 1 (a and
§ 240, §§ 1(aand b), 2 and 3. b), 2 to 3, and 6.

Loans (1997) Gambian Constitution § 155,8§§ 1to 4 (a
§ 245, §§1 to 4(aand b), 5S(aand b), 6(a and b). andb), 5 (aand b), 6 (aand b).

Annual Estimates of Appropriation Bill. Kenyan Constitution (2010), § 221,§§ 1to 4 (a
§248,8§ 1to2,and 6. and b), 5to 7.

Expenditure before annual budget is prepared. § (1997) Gambian Constitution § 153, §§ 1 and 2.
250, 8§ 1 and 2.

General provisions on service Commissions. members of Service Commissions. § 276,
Qualifications, disqualifications, and tenure of ~ Kenyan Constitution (2010), § 234, §§ 5

§§1




