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Abstract

Ibn Surayj, a prominent figure in the formative period of the Shafi law
school, has played an important role in both the transformation of
Shafii substantive law and the development of early Islamic legal
theory. Ibn Surayj reportedly wrote approximately four hundred works,
few of which are extant today. Thanks to his contribution to the school,
he is known as “the second al-Shafiq (al-Shafi al-saghir);” indeed,
according to some modern scholars, Ibn Surayj is the true founder of
the Shafi school and Islamic legal theory. Although Ibn Surayj's works
on Islamic law are no longer available, the later chapters of al-Wada’i¢
li-manstis al-shara’i<, one of his two extant works, bear the following
titles: abrogation (naskb), prophetic traditions (sunan), single-
transmitter report (khabar al-wabid), consensus (ijmad, analogy
(giyas), and knowledge (<%Im). This study presents the edition and
translation of relevant titles in a/-Wada’i< to provide Ibn Surayj’s views
on wusul In addition, this paper discusses Ibn Surayj’s place in the
evolution of Islamic legal theory, and how Ibn Surayj interprets al-
Shafi?’s understanding of uszil.
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1. Introduction: Notes on the Evolution of Shafii Usil
Thought from al-Shafi‘i to Ibn Surayj

According to anecdotes in classical hagiographical books and many
modern academic papers, al-Shafii (d. 204/820) is the founder of
Islamic legal theory. In the eyes of Fakhr al-Din al-Razi (d. 606/1210),
the role of al-Shafii in wsi/ is similar to that of Aristotle in logic and al-
Khalil ibn Ahmad in Arabic prosody (‘ariid)." Unlike his predecessors,
al-Shafig wrote a work exclusively on usitl, and, after that, he gained a
significant position in the fields of Islamic law and wusil According to
the Shafids, the birth of the science of usil was enabled through this
work by their eponym, conferring clear superiority over other schools
of law and figh circles. Indeed, Hanafi and Maliki figh circles engaged
in significant thought on wusi!/ prior to the Shafi‘i school and played an
important part in the formation of Shafi legal thought. Nevertheless,
al-Risalab is considered the first work to exclusively address usiil al-
figh because neither mujtabid scholars (considered as eponyms in
both circles) nor their pupils left behind any work on szl

A more profound analysis of the third century AH is required to
comprehend the evolution of legal theory after al-Shafi<, along with
Islamic thought in general and science of jurisprudence in particular.
Third-century AH is a period when the science of jurisprudence had
almost attained its classical form and content, and the transformation of
the earliest figh circles into madhhabs was almost accomplished. The
era equally stands out as a time of development not only for Islamic
sciences but also for Islamic thought in general and the Islamic schools

' Aba ‘Abd Allah Muhammad ibn “‘Umar Fakhr al-Din al-Razi (d. 606/1210), Mandgqib
al-Imam al-Shafi, ed. Ahmad Hijazi al-Saqqa (Cairo: Maktabat al-Kulliyyat al-
Azhariyyah, 1986), 156.

Hanafi jurists Abt Yasuf and Muhammad ibn Hasan al-Shaybani also reportedly

N

wrote several works on usiil, nevertheless, these works are actually about substantive

law. See George Makdisi, “The Juridical Theology of Shafi'l: Origins and Significance

of Usiil al-Figh,” Studia Islamica 59 (1984): 6-7, https://doi.org/10.2307/1595294.

Several recent studies have unearthed important findings about wusz thought prior to

al-Shafiq. For some of those studies, see Ahmad Y. Hasan, 7he Early Development of
Islamic Jurisprudence (Islamabad: Islamic Research Institute, 1970); Yasin Dutton,

The Origins of Islamic Law: The Qur’an, The Muwatta’ and Madinan ‘Amal (Surrey:

Curzon Press, 1999); Siikrii Ozen, “Islim Hukukunda Aklilesme Siireci: Baslangictan

Hicri IV. Asrin Ortalarina Kadar” (PhD diss., Marmara University, 1995); Metin Yigit, /k
Doénem Hanefi Kaynaklarma Gore Ebil Hanife'nin Usill Anlayisinda Stinnet
(Istanbul: iz Yayincilik, 2009).
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that formed this thought in particular. More specifically, regarding usiz/
al-figh, the followers of al-Shafiq, jurists from other figh circles, and
independent mujtabids and legal experts widely contributed to the
development and enrichment of the discipline via their texts on usiil.

Al-ShafiTs influence on wusil al-figh thought and literature is
traceable from various lines. First, we can review texts written by his
followers, who were known as pupils (ashab). Certain texts by Abu
Ya‘qub al-Buwayti (d. 231/846) and Abua Ibrihim al-Muzani (d.
264/878) are firsthand sources in which the thoughts of al-Shafii on
usil are both narrated and improved. In the later chapters of his al-
Mukbtasar, al-Buwayti summarizes and narrates the content of al-
Risalab and some other wusilrelated texts by al-Shafii. The chapter
titted Bab" fi [-Risalab, which covers approximately 4 folios,
summarized al-Risdalah in a manner that highlights al-Shafi’s
prominent views.” Next come the chapters called Sifat naby al-Nabi,
Min ikbtilaf al-hbadith and al-Wad* ‘ala Malik, which are not directly
associated with the problem of substantive law." Nevertheless, these
chapters are also abstracts based on texts by al-Shafii on figh and the
science of hadith. In the treatise titled Kitab al-amr wa-l-nahy ‘ald
manda [-Shafic min mas’dil al-Muzani, al-Muzani presents a
schematic summary of al-ShafiT’s views on command and prohibition
(amr and nahy).’ Although al-Muzani’s work is apparently grounded
on al-ShafiTs expressions and opinions, he does not necessarily
adhere to his master and attempts to create a more comprehensive
classification. Prominent ideas outlined in his classification address the
literal meaning, the generality of nusiis (Quranic verses and hadiths)
and the determination of the relations between generality and
particularity, which are also intensely treated by al-Shafii. Alongside
these works, it should be noted that the views on wusii/ quoted from
both the first generation of Shafi‘ jurists in classical works on wusil al-
figh and other sources from the Shafii school were valuable in

> Abi Ya‘qub Yasuf ibn Yahy4 al-Misri al-Buwayti, al-Mukbiasar (Istanbul: Murat Molla
Library, Murad Molla, MS 1189), fols. 169r-173r.

' Ibid., fols. 173r-183v.

> See Kitab al-amr wa-l-nahy ‘ald mana I-Imam al-Shafii min masa’il al-Muzani,
ed. Robert Brunschvig, “Le livre de l'ordre et de la défense d’al-Muzani,” Bulletin
d'études orientales 11 (1945): 145-196.
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developing early Shafiq usil thought.®

The second line that one should observe to unveil Shafi influence
on usiil includes works by authors who are not actually Shafi4 jurists,
despite their contact with Shafii figh circles. These authors include
Abu Ja‘far al-Tabari (d. 310/923), Ibn Khuzaymah (d. 311/924) and
Muhammad ibn Nasr al-Marwazi (d. 294/906), all of whom were
disciples of al-Shafi‘’s pupils in Baghdad and Egypt and who attained
the Shafiq legal acquis. All three have outstanding expertise on hadith
and substantially adopt al-Shafi?s views on wsil in al-Risalab,
acknowledging his concepts and ideas in their texts. The exegesis
Jami< al-bayan by al-Tabari, al-Sabib by Ibn Khuzaymah and al-
Sunnahb by al-Marwazi are notable books that reveal not only how al-
Shafi’s views on wusal are circulated and perceived but also how he
influenced Ahl al-hadith circles during 3"-century AH.

A third line from which al-Shafi’s impact can be traced includes the
texts written by the members of opposing figh circles. Al-Shafi<i had
severely criticized Hanafi and Maliki schools, the two dominant figh
circles in Muslim lands formed prior to his time. Jurists from both
schools drafted texts to respond his criticisms. Some of these texts
directly targeted al-Shafi<, bearing his name in the title, whereas others
can be considered as critical reviews of al-Risalah that addressed
relevant criticisms and arguments. In this respect, we mention one
name from each school: Kitab al-radd ‘ald Bishr al-Marist wa-I-Shafi
Ji l-akbbarby Tsa ibn Aban from Hanafi school® and Kitab al-radd “ald
I-Shafiiby Ibn al-Labbad (d. 333/944) from the Maliki school.”

% For the role of first-generation jurists in the development of Shafi<i uszl thought, see

Nail Okuyucu, Sdfii Mezhebinin Tesekkiil Siireci (Istanbul: Marmara Universitesi

flahiyat Fakiiltesi Vakfi Yayinlari, 2015), 275-310.

For interpretation of Shafiq us#/ thought during the second generation of the Shafid

school in the transition period, see Okuyucu, ibid., 348-364.

8 See Abl Bakr Ahmad ibn Alf alJassas al-Razi (d. 370/981), al-Fusiil fi l-usitl, ed.
Ujayl Jasim al-Nashami (Kuwait: Wizarat al-Awqaf wa-l-Shu’an al-Islamiyyah, 1985),
1, 103; Sitkrit Ozen, “Isd b. Eban,” in Titrkiye Diyanet Vakfi Islam Ansiklopedisi (DIA),
XXII, 481. For criticisms by Tsd ibn Aban on al-Shifiq, see Murteza Bedir, “An Early
Response to Shafid: Isa b. Aban on the Prophetic Report (Kbaban,” Islamic Law and
Society 9, no. 3 (2002): 285-311, https://doi.org/10.1163/156851902320901170

Edited by ‘Abd al-Majid ibn Hamdah (Tunis: Dar al-‘Arab li-I-Tiba‘ah, 1986). For
notable evaluations of the treatise, see Sherman A. Jackson, “Setting the Record
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All of these texts, which belong to pupils of al-Shafii, Ahl al-hadith
mugjtabids affected by al-Shafii or even opposing groups, clearly
demonstrate that the legal theory improved by al-Shafi1 was
considered by various circles throughout third-century AH. The text,
which will be edited and translated below, includes chapters about
ustl al-figh from al-Wada’i¢ li-mansis al-shara’ic by Ibn Surayj, the
most distinguished figure among third-generation Shafiis."” Works by
Ibn Surayj on substantive law intend to provide the madhhab with a
consistent and complete structure; moreover, his efforts concerning
ustil reflect a discipline that had yet to become independent from
substantive law, pursuant to dominant characteristics of the late third
and early fourth century AH. Like many other contemporaneous works
on usil, treatises by Ibn Surayj were either a part of his works on
substantive law or addressed certain issues related to wusil. Indeed,
Kitab al-bayan ‘an usil al-abkam, al-TabarTs contemporaneous
work, was actually an introduction to al-Latif, his own work on

Straight: Ibn Labbad’s Refutation of al-Shafi,” Journal of Isiamic Studies 9, no. 2
(2000): 121-146, https://doi.org/10.1093/jis/11.2.121

Ibn Surayj was one of the most important figures in the formative period of the Shafig
school. Throughout the school’s first and second generations, the Shafi4 figh circle
refrained from forming a conventional madhhab structure; nevertheless, thanks to Ibn
Surayj’s efforts, the formation process gained acceleration and along with his pupils,
he transformed the Shafiq school into a classical figh madhhab. Because al-Shafid
rejected taglid and insisted on action through authentic hadith, his pupils and related
jurists opted for a more liberal contemplation of jurisprudence. Accordingly, a
concept of madhhab centred on the views of a single jurist was not established in the
early days. The process of creating such an establishment became even longer as
almost extreme adversary views and criticisms by al-Muzani were accompanied by
the reluctance of Ahl al-hadith circles to gather around the authority of a single jurist.
Ibn Surayj subjected the jurisprudential knowledge in this environment to a
retrospective assessment and attempted to determine the limits of #jtibdd and tagqlid.
Thus, he provided a theoretical framework for affiliation (intisab) with a school in
which the views of a given jurist were considered essential and central. Moreover, he
wrote hundreds of works on figh and trained dozens of students, not only becoming
one of the most critical figures in early days of Shafi school but also being dubbed as
its true founder. For the role of Ibn Surayj in the Shafi school’s formative period, see
Okuyucu, $dfii Mezhebinin Tesekkill Siireci, 407-506; Christopher Melchert, The
Formation of Sunni Schools of Law (9th-10th Centuries C.E.) (Leiden: Brill, 1997), 87-
115.
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substantive law."" The text, the edition and translation of which will be
presented below, consists of several titles on usil in the later chapters
of al-Wada’i li-mansus al-shara’i’, the treatise written by Ibn Surayj
on substantive law in light of al-Shafi7’s views.

2. Edition and Translation

2.1. Problem of Attribution of the Work to Ibn Surayj

According to classical Shafi‘T sources and biographies, although the
index of Ibn Surayj’s works contains four hundred titles, very few of
those titles are given distinct names. It is noted that Ibn Surayj wrote a
mukbtasar on substantive law. However, one will not encounter al-
Wada’i< li-mansis al-shard’ic as a book title in earlier sources. The
name of the book appears for the first time in works by al-Nawaw1 (d.
676/1277)."* Apart from texts on Shafii substantive law, which are
grounded on works by al-Nawawi, Ibn Surayj’s views on legal theory
are often quoted through al-Wada’ic in al-Babr al-mupit by al-
Zarkashi (d. 794/1392). A comparison of these citations and al-Wada i
reveals that the sections, narrated literally, contain exactly the same
expressions, whereas those which are narrated only regarding sense
also include similar expressions.”” As far as we can determine, al-
Isnawi (d. 772/1370) was the first biographer to ascribe al-Wada’ic to

""" This observation extends to al-Jassas and Ibn al-Qassar (d. 397/1007). al-Fusiil, the

renowned work by al-Jassas, was actually an introduction to Abkdm al-Quran,

whereas al-Muqgaddimab by Ibn al-Qassar was a preface for the kbilafbook called

Uyin al-adillab fi mas’ail al-kbilaf bayna fuqahd’ al-amsar. See Sikrii Ozen,

“Ibniv’l-Kassar,” in Tiirkiye Diyanet Vakfi Islam Ansiklopedisi (DIA), XXI, 104. For

characteristics of usil works from third-century AH, see Ahmad ibn ‘Abd Allah ibn

Muhammad al-Duwayhi, %m usiil al-figh min al-tadwin ilda nibayat al-qarn al-rabic

al-hijri: Dirdasab tarikbiyyab istiqra’iyyab tabliliyyah (Riyadh: Jami<at al-Imam

Muhammad ibn Su<td al-Islamiyyah, 2006), 1, 519-524.

See Abu Zakariyya Muhyi al-Din Yahya ibn Sharaf ibn Muari al-Nawawi, al-Majmii¢

sharbh al-Mubadbdbab (Beirut: Dar al-Fikr, n.d.), 1, 289; al-Nawawi, Tahdhib al-

asma’ wa-l-lughat, ed. ‘Abduh <Ali Kushk (Damascus: Dar al-Fayha> & Dar al-Manhal

Nashiran, n.d.), III, 439.

13 See Abi ‘Abd Allah Badr al-Din Muhammad ibn Bahadur ibn ‘Abd Allah al-Zarkashi,
al-Babr al-mubit fi usil al-figh, ed. ‘Abd al-Qadir ‘Abd Allah al-‘Ani, 2™ ed. (Kuwait:
Wizarat al-Awqaf wa-1-Shu’tn al-Islamiyyah, 1992), I, 204; 11, 256, 312; IV, 110, 201,
516; V, 23. Also see al-Zarkashi, al-Manthir fi I-gawadid, ed. Taysir Fa2iq Ahmad
Mahmad, 2™ ed. (Kuwait: Wizarat al-Awqaf wa-1-Shu’tin al-Islamiyyah, 1985), II, 228.
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Ibn Surayj with this title."* Later authors such as Ibn Hidayat Allah al-
Husayni (d. 1014/1605),” Katib Chalabi (d. 1067/1657),'® Riyadizada
(d. 1087)," and modern bibliographers have attributed the work under
the same name to Ibn Surayj.'®

According to current records, there are two copies of al-Wada’i<.
The complete copy at Sileymaniye Library (Ayasofya, MS 1502)
comprises 126 folios and bears a colophon dated to 21 Jumada l-akhir
591 (2 June 1195).” The copy includes, albeit only occasionally,
footnotes and correction records. The other copy, which is at the
beginning of corpus no. 250 in the Kattani section of al-Khizanah al-
‘Ammah, Rabat, lacks serious parts and consists of 66 tablets. Despite
many deficiencies, the colophon of this copy reads as collated with the
original copy; nevertheless, the date of copying is not given.*” The
Silleymaniye manuscript will be denoted by “I” and the Rabat
manuscript by “w.” In our edition, we focused on the Sileymaniye
manuscript and demonstrated the differences in the Rabat manuscript
in footnotes through reference to the publication by $alih ibn ‘Abd
Allah. While preparing the text for this edition, textual variants
between copies were identified; we relied on the preferences of Salih
ibn ‘Abd Allah with respect to orthographic differences, but made our
own decisions with respect to the paragraphing process.

Abt Muhammad Jamal al-Din ‘Abd al-Rahim ibn al-Hasan al-Isnawi, Tabagat al-

Shafi<iyyab, ed. Kamal Yasuf al-Hat (Beirut: Dar al-Kutub al-Tlmiyyah, 2002), 1, 316.

5 Abt Bakr al-Husayni Ibn Hidayat Allah, Tabagat al-Shafi<iyyab, ed. ‘Adil Nuwayhid,
3 ed. (Beirut: Dar al-Afaq al-Jadidah, 1982), 245.

' Haji Khalifah Mustafa ibn ‘Abd Allah Katib Chalabi, Kashf al-zuninm ‘an asami I-
kutub wa-I-funiin, eds. M. Serefettin Yaltkaya and Kilisli Rifat Bilge (Ankara: Maarif
Vekaleti, 1941), 11, 2005.

7 <Abd al-Latif ibn Muhammad Riyadizada, Asma’ al-kutub al-mutammim li-Kashf al-

zunin, ed. Muhammad Altanji (Cairo: Maktabat al-Khanji, n.d.), 339.

See Bagdatli ismail Pasa [Isma‘il Pasha al-Baghdadil, Hadiyyat al-‘arifin asma’ al-

muw’allifin wa-athar al-musannifin, eds. Kilisli Rifat Bilge, Ibniilemin Mahmud Kemal

inal, and Avni Aktu¢c (Ankara: Milli Egitim Bakanligi, 1951), I, 57; ‘Umar Rida

Kahhalah, MuSam al-mw’allifin: Tarajim musannifi I-kutub al-Arabiyyab (Beirut:

Maktabat al-Muthanna, n.d.), 11, 31; Khayr al-Din al-Zirikli, al-A9am: gamiis tarajim

li-ashhar al-rijal wa-l-nisa> min al-‘Arab wa-l-musta‘ribin wa-l-mustashrigin, 15"

ed. (Beirut: Dir al-Ilm li-I-Malayin, 2002), 1, 185.

See al-Wada’i li-mansiis al-shara’i< fol. 126r.

See Silih ibn Abd Allah ibn Ibrahim al-Dawish, introduction to al-Wadda’i¢ li-mansiis

al-shara’i‘by Abu 1-“‘Abbas Ahmad ibn ‘Umar Ibn Surayj, ed. Salih ibn ‘Abd Allah ibn

Ibrahim al-Dawish (Riyadh: n.p., 1990), I, 70-71.

20
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Al-Wada’i‘ li-mansiis al-shara’i< (fols. 124v-126r)
Abrogation

If you are asked “How many types of abrogation are there?,” the
answer is as follows: There are three types of abrogation: (a)
abrogation of ruling while preserving the wording; (b) abrogation of
wording while preserving the ruling; and (¢) abrogation of both
wording and ruling. Evidence for the preceeding is the following
saying by ‘A’ishah (R.A.): “In the time of Rastl Allah (pbuh), we used
to recite [a verse], namely, ‘Ten definite breastfeedings lead to a ruling
of haram.” Later on, ten definite breastfeedings were abrogated and
replaced with five definite breastfeedings.” This is [a verse] in which
both ruling and wording are abrogated. An example of a verse with
abrogated wording and preserved ruling is the following saying
narrated from ‘Umar (RA): “In the days of Rastl Allah (SAW), we read
the verse ‘in the case of fornication between a married man and a
married woman, stone (rajm) both’.” For this [verse], the wording is
abrogated. Nevertheless, the ruling, which means stoning penalty,
remains the same. An example of a verse in which the ruling is
abrogated, and the wording is preserved can be found in the
following words by Allah: “O you who have believed! Fear Allah as
He should be feared.” (Q 3:102) and “Indeed, you and what you
worship other than Allah are the firewood of Hell. You will be
coming to it.” (Q 21:98). These verses are abrogated regarding the
ruling, but remain intact regarding the wording.

The Quran cannot be abrogated through Sunnah because the
Quran can only be abrogated through itself. Evidence for this is
found in the following phrase by Allah: “We do not abrogate a verse
or cause it to be forgotten except that We bring forth one better than
it or similar to it.” (Q 2:106). The better example is one that includes
well-being or interest for us. Otherwise, no part of the Qur’an can be
considered superior to the other.

Sunnahs

If you are asked “How many types of Sunnah are there?,” answer
as follows: There are three types of Sunnah. The first type consists of
those obtained via commands. Commands are divided in two,
indicating either obligation or recommendation. In case there is no
evidence on recommending nature of commands, they express sense
binding (7jab). The second type consists of those obtained via acts.
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Actions are divided in two, namely, general (‘gmm) and particular
(khass). Prophetic actions are general unless there is evidence of
particularity. The generality of actions applies for both obligatory and
recommending types of order. The third type consists of those
obtained via acts committed in the presence of the Prophet (pbuh)
and that are not prohibited by him. Such Sunnah has a single piece of
evidence and expresses recommendation, not an obligation. These
are the ways in which Sunnahs are obtained.

Some Sunnahs are ambiguous (mujmal), whereas others are
elaborated (mufassar). Our view of this issue is that the elaborated is
superior to the ambiguous. Among Sunnahs, some are abrogating
(nasikh), whereas others are abrogated (mansitkh). Those abrogating
are superior to the abrogated. Among Sunnahs, some are antecedent,
whereas others are subsequent. Actions are committed as necessary
within their context. Among sunnahs, some are particular, whereas
others are general. For us, the general are superior to the particular.
Nevertheless, in the case of any evidence of particularity [of a present
Sunnah] about a general issue, the ruling obeys this fact. Likewise, in
the case of any evidence on the generality of a particular Sunnah, the
ruling respects this fact.

Single-Transmitter Report (Kbabar al-wabid)

If you are asked about the “basis for the acceptance of a single-
transmitter report,” answer as follows: The Book of Allah, Sunnah of
His Prophet, and the view on which the community agrees. Evidence
from the Book is found in the following verse: “O you who have
believed! If there comes you to you a grave sinner one with
information, investigate, lest you harm a people out of ignorance” (Q
49:6). Allah orders investigation in the face of information by the
grave sinner (fdsiq). Thus, the verse comprises evidence of
acceptance of report through the fair one and not an investigation of
his report. Moreover, Allah indicates, “And among them are those
who abuse the Prophet and say, ‘He is an ear.” Say, ‘It is an ear of
goodness for you ...” (Q 9:61). Thus, the verse reveals that the
Prophet lent an ear to anyone saying something regardless of
whether there are one or two such persons. With respect to the
evidence of Sunnah, the tradition that indicates that the Prophet
accepted a report by Bedouin about how the latter saw a crescent at
the beginning of Ramadan also includes evidence for the issue
necessary pursuant to verse. The Prophet’s sending of Mu‘adh, “Alj,
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and Ibn Mas‘id to Yemen also bears evidence to prove the
authoritativeness of a single-transmitter report. The community has a
consensus on the following: Once a report is narrated, it is accepted
unless there is any other contradicting report. Thus, the
authoritativeness of single-transmitter report is proved through
consensus.

The State of Consensus

If you are asked about “the ground for the obligatory nature of
consensus ruling,” answer as follows: The Book of Allah and Sunnah
of His Prophet. Evidence from the Book of Allah is the following:
“And thus we have made you a just community that you will be
witnesses over the people” (Q 2:143). Just means fair, whereas
witnessing means telling the truth. Accordingly, Allah adds, “that ...
the Messenger will be a witness over you.” The witnessing of the
Messenger means his telling the truth. Evidence through Sunnah is
the following hadiths narrated from the Prophet: “My community
does not agree on perversion. Whatever is beautiful in the eyes of
Muslims is beautiful in the presence of Allah, whatever is ugly in their
eyes is ugly in His presence as well.” Allah notes things that bear this
attribute as authoritative. Thanks to these reports, it is known that the
expression “Muslims” signifies kbhawass and not ‘awdamm. Khawass
means people who are well-informed and tell the truth. The basis of
consensus is also to tell the truth. Consensus occurs when the truth is
told, whether by one or either two or three persons. Whatever comes
from a group of three to a countless number of people is also
considered consensus. Example for consensus through a single
person can be the incident in which people agreed on a deed by Abt
Bakr. Once Hanafis did not want to give obligatory alms (zakah),
Abu Bakr said it was necessary to collect them, and his opinion was
approved by all, even though nobody else expressed such a view.
Everybody agreed that Abt Bakr’s argument for the necessity of
collecting obligatory alms was right. Thus, as is shown for a single
person, consensus can occur through two or more persons.

Evidence of the Authoritativeness of Analogy

If you are asked about “the basis for the evidence [of
authoritativeness] of analogy,” answer as follows: The Book of Allah
and Sunnah of His Prophet. The following verse is the proof from the
Qur’an: “But if they had referred it back to the Messenger or to those
of authority among them, then the ones who can draw correct
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conclusions from it would have known about it” (Q 4:83). The
analogy is an istinbat (unveiling of a meaning through iéjtibad) that is
drawn by ascribing the new problem (far9 to the precedent (asl)
pursuant to the similarity between them regarding precedence.
Another example from Allah’s (the Mighty and Sublime) verses is
given below: “Indeed, Allah is not timid to present an example — that
of a mosquito or what is smaller than it, and those who have believed
know that it is the truth from their Lord.” (Q 2:26). Thus, analogy is
conclusively ruled as a legitimate method. Indeed, the analogy is the
representation of one thing with another and to resemble one thing
to another. If it is permissible that One, to whom nothing is secret,
can make an analogy to unveil to you the source of your knowledge,
this is easily permissible for those who are not devoid from deficiency
and ignorance. The ruling in verse “... average of that which you feed
your own families or clothing them...” (Q 5:89) can be attained in no
way other than search (tabarri) and discretion (iptiyag). This, in turn,
is only possible through an appreciation of reasons. The “equivalent”
(mith) in “... the penalty is an equivalent from sacrificial animals to
what he killed” (Q 5:95) is also an analogy because the analogy is the
ascription of one thing to another because of common characteristics
between them.

One example from Sunnah is the narrated conversation between
Muhammad (pbuh) and a woman from Khath‘am tribe. The Prophet
asks the woman, “What do you say (a-ra’ayti); if your father had a
debt, wouldn’t you pay it?” “I would pay it,” responds the woman;
then, the Prophet says, “Then, what is of top priority is to pay your
debt to Allah.” Thus, the authoritativeness of analogy is approved
through the Qur’an and Sunnah.

Each incident (bddithabh) or new experience (ndzilabh) is
expressed in the sense of precedence. The difference between them
and the precedent is that whereas the precedent is expressed both
nominally and semantically, the new one is only uttered in a sense.
When the precedent differentiates regarding sense and the new
differentiates regarding name, Allah orders the new to be sent back to
the precedent. Accordingly, He (may His glory be glorified) speaks as
follows: “And if you disagree over anything, refer it to Allah and the
Messenger.” (Q 4:59). Incident is the object of disagreement, whereas
the order in Book of Allah or Sunnah of the Prophet is the point of
reference.
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Demand for Knowledge

If you are asked about “the basis of demand for knowledge,”
answer as follows: The Book of Allah, Sunnah of His Prophet and the
consensus of the community. An example from the Quran is
provided in the following verse: “For there should separate from
every division (firgab) of them a group remaining to obtain
understanding (tafaqqub) in the religion.” (Q 9:122). The verse
provides a ruling on the demand for knowledge. The hadith, “Seek
knowledge even unto China. Indeed, the demand for knowledge is
an obligation (faridab) for all Muslims.” can serve as evidence
through Sunnah. The community agrees that it is obligatory for a man
to learn things for which ignorance will be wrong. Once the
necessary knowledge is obtained, the rest will be no more obligation
but virtue (fadl. Anyone who is aware that Allah has laid certain
obligations upon human being and that He threatens in the case that
such obligation is abandoned should learn and teach them. And
he/she should expect their reward and fear the punishment and
should act as soon as possible to according to this order by asking His
assent.

We beg Allah for the ability to achieve. Sufficient for us is Allah,
and He is the best Disposer of affairs.

Thus, the book, called al-Wada’i< li-mansiis al-shara’i<, has been
completed.

Its narration (copying) is dated to Friday, 21 Jumada l-akhir 591 [2
June 1195]. Sufficient for us is Allah, and He is the best Disposer of
affairs.

3. An Analysis of the Views and Approach of Ibn Surayj

Some of Ibn Surayj’s four hundred works are reportedly about
legal theory; nevertheless, it is unknown whether he wrote a text on
usil in the classical sense.” Some of Ibn Surayj’s writings about legal

3 Among the works of Ibn Surayj, which are definitely named, the following address

usiil al-figh: Risalat al-bayan ‘an usil al-abkam, Ithbat al-qiyas, al-Radd ‘ald
Dawiid fi inkarib' I-qiyas, al-Radd ‘ald Ibn Dawid fi I-qgiyds. The first one is a 15-
page treatise, written upon a letter from jurists living around Tashkent to summarize
the approaches of al-Shafiq, al-Malik, Sufyan al-Thawri, Abt Hanifah, his pupils and
Dawid ibn ‘Ali on legal theory. See Taj al-Din ‘Abd al-Wahhab ibn Taqi al-Din al-
Subki, Tabaqat al-Shafi<iyyab al-kubrd, ed. Mahmud al-Tanahi and ‘Abd al-Fattah al-
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theory intend to prove the authoritativeness of analogy, a
controversial topic at the time. Ibn Surayj was engaged in a tough
struggle against the Zahiri school, which refused analogy;
accordingly, he wrote refutations of almost all of the Zahiris with
whom he lived in Baghdad during his lifetime.** Apparently, most of
Ibn Surayj’s writings focus on analogy. Nevertheless, as is shown in
the preceeding chapter along with the views attributed to him in
works on legal theory, he addressed almost all of the fields related to
the essential problems of wusiil.

Problems, as treated by Ibn Surayj, do matter in terms of the
development of a source mentality in the Shafii figh circle. Indeed,
titles in chapters that Ibn Surayj collected at the end of al-Wada’i¢
address the Qur’an, Sunnah, consensus, and analogy, the four
sources of Islamic law (al-adillab al-arba‘ab). Ibn Surayj does not
allocate a separate title for the Quran. Instead, he treats the problem
of abrogation, which he deems one of the most important issues
about this source. This first chapter, titled Bab dhikr al-naskb,
classifies abrogation primarily in terms of the manner of occurrence,
before touching upon the relation of abrogation between the Quran
and Sunnah. The triple division by Ibn Surayj — i.e., abrogation of
ruling while preserving the wording, abrogation of wording while
preserving the ruling, and collective abrogation of wording and ruling
— cannot be observed in the texts by al-Shafi‘i or his pupils. The
classification, which is a contribution to Shafi< legal theory by Ibn
Surayj, would be improved later by Abt Ishaq al-Marwazi (d.
340/951), who divides abrogation into six categories in terms of
manner of occurrence.*

Hulw, 2 ed. (Cairo: Hajr li-I-Tiba‘ah wa-l-Nashr, 1993), II, 456-457. al-I‘dbar wa-I-
indhar, mentioned among al-Zarkashi’s references, also seems to be about wuszil (al-
Babr al-mubit, 1, 7). Most likely, refutations by Ibn Surayj against Muhammad ibn
Hasan al-Shaybani, Tsa ibn Aban, and al-Qisani were also about usiil. For the list of
works, see Okuyucu, Sdfii Mezhebinin Tesekkiil Siireci, 412-414.
3 The texts, committed to paper during discussions about the authoritativeness of
analogy between Ibn Surayj and al-Qasani are considered to reach one thousand
pages. See al-Jassas, al-Fusiil fi l-usil, TV, 32.
% Abi Ishaq al-Marwazi’s classification is as follows: (1) abrogation where the ruling of
the abrogated is abolished and its wording (7asm) remains intact; (2) abrogation
where the ruling and wording of the abrogated are abolished and the ruling and
wording of the abrogative remain unchanged; (3) abrogation where the ruling of the

abrogated is abolished, whereas the wording of the abrogative is abolished and its
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Ibn Surayj’s views on the relation of abrogation between the
Qur’an and Sunnah possess historical significance because they differ
slightly from al-Shafi‘T’s approach and pave the way for an adversarial
approach that would spread in the course of time and would be
accepted (to some extent) among the school. One of the most
important elements in al-Shafi‘T’s legislative statement (baydan) theory
and abrogation approach is that the Qurian and Sunnah do not
abrogate one another. According to al-Shafi‘i, verses and hadiths
constitute two separate sets in terms of abrogation; therefore, Sunnah
cannot abrogate the Qur’an and vice versa.®’ In the chapter about
abrogation in al-Wada’i<, Ibn Surayj treats the problem with regard to
the abrogation of the Qur’an via Sunnah; moreover, in the chapter
about Sunnah, he touches upon both abrogating and abrogated
Sunnahs. Apparently, Ibn Surayj seems to maintain al-Shafi‘’’s
opinion. Nevertheless, quotations from him in works on legal theory
reveal certain significant differentiations in his approach. Almost all
sources agree that Ibn Surayj was the first Shafit mujtabid to propose
a different approach compared to the eponym of the Shafi‘i school in
terms of the abrogation problem.” For Ibn Surayj, the Quran may
abrogate Sunnah, even though this never actually happened; his
justification is that the Quran is stronger than Sunnah.** However,

ruling remains unchanged; (4) abrogation where the ruling and wording of the
abrogated are abolished, whereas the wording of the abrogative is abolished but its
ruling remains unchanged; (5) abrogation without either wording or ruling, also with
an unknown abrogative; and (6) abrogation that was primarily abrogative and then
abrogated, but where there is no nusis recited between two rulings. This
classification is repeated by al-Mawardi and Ibn al-Samani; according to the latter, last
two types were the results of extreme constraint. Aba Ishiaq al-Marwazi mentions
another kind of abrogation, which is forgotten without being abolished by a known
abrogative and is deprived of both wording and ruling in this respect. See al-Zarkashi,
al-Babr al-mubit, IV, 103-107.

3 Abti ‘Abd Allih Muhammad ibn Idris al-Muttalibi al-Qurashi al-Shafid, al-Risalab, ed.
Ahmad Shakir (Egypt: Maktabat al-Halabi, 1940), 106-117.

3 According to Muhammad ibn Nasr al-Marwazi, the pupils of al-Shafiq followed their

eponym with regard to relation of abrogation between Qur’an and Sunnah. See al-

Sunnah, ed. Abi Usamah Salim ibn Id al-Hilali (Kuwait: Gharas li-1-Nashr, 2005), 442,

576.

3 Abt l-Hasan ‘Ali ibn Muhammad al-Mawardi, al-Hawi I-kabir fi figh madbhab al-
Imam al-Shafi, eds. ‘Ali Muhammad Mu‘awwad and ‘Adil Ahmad ‘Abd al-Mawjud
(Beirut: Dar al-Kutub al-Tlmiyyah, 1994), XIII, 189; XIV, 359; al-Zarkashi, al-Babr al-
muhpit, IV, 118.
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Ibn Surayj has a similar point of view regarding the abrogation of the
Quran by Sunnah, saying that although multiple successive
(mutawatir) Sunnah may abrogate the Qur’an, such abrogation has
never occurred. For him, it is not reason but the actual situation that
renders abrogation of the Qur’an by Sunnah unacceptable.”

Consequently, Ibn Surayj maintains al-Shafi’s fundamental
argument that the Qur’an and Sunnah can be abrogative or abrogated
only within themselves; however, he explains this fact through the
actual situation, paving the way for new interpretations within the
madhhab. After Ibn Surayj, Shafi1 scholars of wsil/, who deny
abrogation of the Quran via Sunnah, began to discuss whether it is
reason or revelation (shar9 that prevents this from occurring.
Grounding on actual state, Ibn Surayj argues that revelation is the
preventive element, and he gains the support of many Shafi‘ jurists,
Abu Ishaq al-Marwazi above all. However, some Shafi4 scholars such
as Abt Ishaq al-Isfar2’ini (d. 418/1027) and ¢‘Abd al-Qahir al-
Baghdadi (d. 429/1037) consider this impossible in terms of reason.*
Abt Bakr al-Sayrafi (d. 330/941), another pupil of Ibn Surayj and
commentator of al-Risalah, indicates that al-Shafi‘i objects to the
abrogation of Qur’an via Sunnah grounding on present evidence and
that he does not consider impossible the abolition of a ruling,
determined by the Qur’an, through Sunnah. Therefore, al-Sayrafi
attributes the view that the preventive element is shar< to the
eponym.” The problem of abrogation of the Quridn via Sunnah

3 Al-Mawardi, al-Hawi l-kabir, XVI, 78-79, 104. According to al-Zarkashi, this view,
ascribed to Ibn Surayj, is inaccurate and the latter agrees with al-Shafi< about the
impossibility of abrogation of Qur’an via Sunnah. See al-Zarkashi, al-Babr al-mubit,
V, 266-267. For relevant opinions attributed to Ibn Surayj, see Aba Ishaq Ibrahim ibn
“Ali al-Shirazi, al-Tabsirab fi usil al-figh, ed. Muhammad Hasan Haytd (Damascus:
Dar al-Fikr, 1403), 264; Abu 1-Ma‘li Rukn al-Din ‘Abd al-Malik ibn ‘Abd Allah al-
Juwayni, al-Talkbis fi usil al-figh, ed. ‘Abd Allah Jawlam al-Nibali and Shubayr
Ahmad al-‘Umari (Beirut: Dar al-Basha’ir al-Islamiyyah, 1996), 11, 514-515.

% Defenders of reasonable impossibility include al-Muhasibi, ‘Abd Allah ibn Sad, al-
Qalanisi, the Zahiris and, according to a report, Ahmad ibn Hanbal. Conversely, Abt
Ishaq al-Shirazi defends impossibility in terms of revelation. See al-Zarkashi, al-Babr
al-mubit, IV, 111; al-Shirazi, Sharb al-Luma< ed. ‘Abd al-Majid Turki (Beirut: Dar al-
Gharb al-Islami, 1988), I, 501.

¥ Asserting that abrogation of Quran via Sunnah is out of question, al-Sayrafi claims

that no opposite example can be found. For him, when saying “abrogation of Qur’an

via Sunnah is impermissible (/g yajiiz"),” al-Shafiq uses the term in the same meaning
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remained controversial among Shafii scholars of wusil/ and in the
course of time, some accepted abrogation through Sunnah. For
example, Ibn Farak (d. 406/1015) states both that most Shafi‘is accept
abrogation of Qur’an via multiple successive (mutawatir) Sunnab
and that al-Ashari defends this view."

Despite his explicit expressions in al-Risalah, Shafii scholars
began to discuss abrogation of Sunnah via the Qur’an, and two
opinions were ascribed to al-Shafi‘ in this respect. According to Abt
Ishaq al-Marwazi, although al-Shafi4 explicitly states that he does not
accept such abrogation, a second view is attributed to him later, in
the wake of the interpretation of some of his expressions. In the
course of time, this interpretation transforms into a report, and two
different opinions are ascribed to al-Shafii about the matter.”" Shafi<
scholars of kalam confirm that their eponym accepted this type of
abrogation. Abt Ishaq al-Marwazi apparently defends this argument,
whereas al-Sayrafi claims that al-Shafi’s opinion was definitely in the
same direction. Each of these arguments is adopted by many Shafi
scholars of usii/, and the issue of which party constitutes the majority
is controversial.” Al-Mawardi notes that Ibn Surayj, who did not
touch upon this problem in al-Wada’i<, seems to dissent from al-

as in “It is impermissible to marry with close relative (mabram).” As for abrogation of
rulings about will, one of the most debated issues in this respect, al-Sayrafi asserts that
Quran is abrogative, whereas Sunnah merely indicates the new ruling. Nevertheless,
al-Zarkashi indicates that al-Shafi<i did not say such a thing and this interpretation,
which highlights impossibility in terms of revelation, cannot be attributed to the
eponym. See al-Zarkashi, al-Babr al-mubit, IV, 114-115.
4 Al-Zarkashi, al-Babr al-mubit, IV, 109; Abt Bakr Muhammad ibn Hasan Ibn Farak al-
Ansari, Mujarrad magalat al-Shaykbh Abi I-Hasan al-Ash‘ari, ed. Daniel Gimaret
(Beirut: Dar al-Mashriq, 1987), 199-201. According to al-Zarkashi, the Ash‘aris,
Mutazilah and other kalam scholars adopt the same view. In addition, citing al-
Dabsi and al-Biji, he notes that Hanafi and Maliki jurists, respectively, are generally
of the same opinion. See ibid., IV, 110. Al-Amidi also ascribes this view to Ibn Surayj.
See Abu I-Hasan Sayf al-Din ‘Ali ibn Muhammad al-Amidi, al-Thkam fi usil al-abkam,
ed. Sayyid al-Jumayli (Beirut: Dar al-Kitab al-Arabi, 1984), TII, 165.
Al-Zarkashi, al-Babr al-mubit, TV, 118. According to al-Zarkashi, the interpretation,
which leads to the second approach, is inaccurate and no such meaning can be
derived from statements by al-Shafiq. See ibid., IV, 120.
See al-Zarkashi, al-Babr al-mupit, TV, 118. Ibn Barhan attributes the view of the
possibility of such abrogation, adopted by usiil scholars like Qadi Aba 1-Tayyib and
al-Juwayni, to the majority, whereas al-Rafiq claims that majority of Shafi‘is adopt the
opposite view. See ibid.

41

42
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Shafii and accepts the abrogation of Sunnah via the Qur’an. His
justification is once again the Qur’an’s superiority to Sunnah.® With
regard to this problem, pupils of Ibn Surayj have attempted to
propose an interpretation that will not lead to a contradiction
between the legislative statement (bayan) theory of al-Shafi‘i and his
abrogation approach, adding that Ibn Surayj also concurs with al-
Shafiq in this regard.” According to Ibn Surayj, the term “better” in
the verse about abrogation (Q 2:106) signifies “better” with regard to
deeds of objects; his explanation is important because it touches
upon a much-debated issue in discussions of the abrogation problem
between the Quran and Sunnah in the ensuing literature.

The problem of abrogation via analogy (giyas) is another point for
which Ibn Surayj comes to the forefront. Al-Wada’ic includes no
explicit opinion of Ibn Surayj about the question; nevertheless, two
views are ascribed to him.* Al-Anmati, his tutor, reflected on the
authoritativeness of analogy when it was a serious topic of debate,
arguing that Qurianic verses and hadiths (nusis) can be
particularized and abrogated using a clear analogy (al-giyas al-jal?).
The approach of al-Anmati and — if he agreed — Ibn Surayj can be
considered as a step toward expanding the scope of analogy, which
is among the most important sources of ijtihdd and jurisprudence.
According to al-Anmati, the Quran can be abrogated by analogy
originating from the Quran, and Sunnah can be abrogated via
analogy originating from Sunnah. Essentially, his approach is

 Therefore, Quran is superior to Sunnah and cannot be abrogated by it; nevertheless,

the opposite is possible. See al-Mawardi, al-Hawi I-kabir, X111, 189.
¥ See al- Zarkashi, al-Babr al-mubit, IV, 121-123.
5 See al-Zarkashi, ibid., IV, 131-132.
% Tbn Surayj considers abrogation as a kind of legislative statement (bayan) just like
particularization; therefore, if particularization through clear analogy (al-giyas al-jali)
is permissible, then abrogation should be, too. This approach, also stated by al-
Sarakhsi, arises from the fact that abrogation of a Qur’an ruling via an analogy derived
from Qur’an is indeed considered as abrogation of Qur’an, whereas abrogation of a
Sunnah ruling via an analogy derived from Sunnah is indeed considered as
abrogation of Sunnah. Al-Sarakhsi indicates that such an argument is invalid because
of the consensus among Companions. See Shams al-a’immah Abt Bakr Muhammad
ibn Ahmad ibn Abi Sahl al-Sarakhsi, Usil al-Sarakbsi (Beirut: Dar al-Ma‘rifah, n.d.), II,
66. Al-Anmi(Ts relevant views are given in Shafi<i sources on wusil, whereas Ibn
Surayj’'s opinions are only treated in Hanafi wsi/ works; consequently, there are
doubts about its ascription to Ibn Surayj.
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consistent with the thought of al-Shafi‘i, who considers the Qur’an
and Sunnah as separate sets in terms of abrogation.” This approach
by al-Anmati and Ibn Surayj provided an analogy with abrogative
capacity. However, it was not adopted by Shafi4q jurists: even Ibn
Surayj’s pupils, including al-Sayrafi and Abt Ishaq al-Marwazi,
objected to the idea.”

Ibn Surayj includes two titles about Sunnah in al-Wada’i< in the
first chapter, he classifies Sunnah pursuant to various aspects; in the
second, he justifies the authoritativeness of single-transmitter report.
In the chapter titled Bab dbikr al-sunan, Sunnah is classified
according to the following aspects: (a) methods of its acquisition; (b)
explicitness-implicitness; (¢) abrogative-abrogated; (d) presentation-
retardation; and (e) particularity-generality.

Ibn Surayj divides Sunnah into three methods of acquisition:
1. Acquired through commands (ma yu’kbadb" ‘an al-amr)

There are two types of commands:
a. Obligatory commands
b. Recommended commands

2. Acquired through actions (ma ukbidba ‘an al-fi<)

There are two types of action:
a. General action
b. Particular action

3. Acquired through acts committed in the presence of the Prophet
and not prohibited by him (ma ukbidha ‘an al-‘amal)

In the wake of classification, the expression “Here are the ways to
acquire prophetic traditions (fa-hdadbibi turuq al-sunan)” indicates
that the distinction is founded on how rulings based on Sunnah are
obtained.

The ensuing literature classified Sunnah of the Prophet for several
reasons; during classification, traditions are subject to a triple division

Al-B3ji indicates that according to al-Anmati, clear analogy is identical to mafbim al-
khitab, therefore, it is not an analogy in a real sense and should be evaluated within
the scope of mantiiqg. See Abt 1-Walid Sulayman ibn Khalaf ibn Sa‘d al-Tujibi al-Baji,
Ibkam al-fusil fi abkam al-usiil, ed. ‘Abd al-Majid Turki (Beirut: Dar al-Gharb al-
Islami, 19806), 1, 435; al-Zarkashi, al-Babr al-mubit, IV, 132-133.

48 Al-Zarkashi, al-Babr al-mubit, IV, 131-132.
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such as verbal, actual, and tacit approval.” Earlier hadith literature
employs expressions to correspond to the preceeding distinction for
traditions; nevertheless, the earliest works on hadith methodology do
not comprise a clear distinction. Indeed, the distinction was
developed later by legal theory scholars and penetrated into hadith
methodology through discipline.”” Authors of the first still-extant
works on legal theory have made various classifications including
more categories instead of a standard triple division.”* Classification
by Ibn Surayj is very important because it corresponds to the
distinction among verbal, actual, and tacit approval. Consequently,
command (amr) signifies the imperative expressions of legislative
nature by the Prophet. Ibn Surayj also treats which class serves as a
source of types of rulings. Albeit in a single phrase, he touches upon
problems about evidence that will eventually become an essential
matter of debate in works of legal theory. The rulings, which is
derived from commands (namely, verbal statements by the Prophet),
are principally obligatory (wujib). Hadiths signify obligation unless
there is a presumption for the recommendation. Hadiths, which
indicate obligation or recommendation, are principally general.
Hadiths involve generality unless there is any presumption of
particularity.

At this point, we can note a notable differentiation between Ibn
Surayj and al-Shafi in treating the problem. In al-Risalab, al-Shafiq
treats the matter based only on prohibition (nahy), without explicit
mention of the indication of command. Conversely, Ibn Surayj treats
the issue based on command and does not touch upon prohibition.
According to al-Shafi<, prohibition indicates being forbidden unless
there is a contrary presumption; he does not mention an indication of
command, and his attitude has paved the way for an intra-school

¥ Triple division is presented in a standardized manner in later sources; nevertheless,

categories such as ima’, isharah and kitabab are also added in uszil sources.
% Halit Ozkan, “Takdfd Stinnet ve Sahih-i Buharideki Takrirler” (master’s thesis,
Marmara University, 2000), 12-13.
Al-Jassas divides expressions emerging from Muhammad (pbuh) in categories such as
qawl, kitabab, fid, daldlab and tanbib, isharab, and igrar. See al-Fusil fi l-usil, 11,
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approvals of Muhammad that replace his sayings, consensus, and rulings derived
from mantiiq of Quran and Sunnah via ijtibad. See Abt Bakr Muhammad ibn al-
Tayyib ibn Muhammad al-Basri al-Baqillani, al~-Taqrib wa-l-irshad (al-saghir), ed.
‘Abd al-Hamid ibn Ali Abt Zunayd (Beirut: Mu’assasat al-Risalah, 1993), 111, 377.
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debate on his opinion about the problem. For some, al-Shafi’s
expressions on prohibition are also valid for commands; therefore, al-
Shafiq thinks that command indicates obligation unless there is an
opposite presumption. Some others, however, ascribe two opinions
to al-Shafiq in this respect. According to the first point of view,
command has a common indication between recommendation
(nadb), permissibility (ibabab) and obligation (wujiib), whereas the
second approach claims it only indicates obligation. Al-Zarkashi finds
the evidence for the second argument more reliable; nevertheless, he
indicates that the first idea, which is derived from zahir al-madhhab
of al-Shafiq, is superior. Although al-Zarkashi considers the first view
superior, notable Shafiq jurists of an earlier period have adopted the
second approach. Apart from Ibn Surayj, Abt Sa‘d al-Istakhri (d.
328/939) and Abu Ali Husayn ibn Salih ibn Khayrin (d. 320/932)
agree with the latter.” Ibn Surayj, who treats the problem on the basis
of an indication of command, remarks that command is obligatory
without touching upon any relevant debate.>

Another problem that is often addressed in discussions about the
indication of command and is related to obligation is whether there is
a modality (sighah) peculiar to command. Despite al-Ash¢ari and
Ashcari theologians who claim there is no particular mode of
command, the public majority discusses the presence of a particular
mode (if‘al - li-yaf<al). The discussion arises from the distinction
between inner speech and outer speech (al-kalam al-nafsi and al-
kalam al-lafzi); accordingly, the Ash‘aris, who consider kalam as

2 See al-Zarkashi, al-Babr al-mubit, 11, 365. Moreover, views about nadb and tawaqquf
(abstaining) are attributed to al-Shafiq. Al-Baqillani concludes that al-Shafiq is for
tawaqquf;, nevertheless, he is accused of injustice by al-Juwayni. For the debate, see
al-Baqillani, al-Taqrib wa-l-irshad, 11, 46-48; al-Juwayni, al-Talkbis fi usil al-figh, 1,
204.

Certain Hanafi uszi/ sources attribute the view of tawaqgquyfin this regard to Ibn Surayj;
nevertheless, this attribution seems inaccurate. See Usil al-Sarakbsi, 1, 15; Sadr al-
shari‘ah ‘Ubayd Allah ibn Mas<ad ibn Mahmad al-Bukhari al-Mahbabi, al-Tawdip, ed.
Zakariyya ‘Umayrat (Beirut: Dar al-Kutub al-TIlmiyyah, 1996), I, 287. According to al-
Taftazani, what Ibn Surayj means with fawagquf is defining of which sense is

53

intended among imperative modes that have multiple meanings, not the meaning for
which this mode is imposed. For him, this mode is imposed so as to be common in
terms of wording between obligation, recommendation, permissibility and threat. See
Sa‘d al-Din Mas<ad ibn ‘Umar al-Harawi al-Taftazani, al-Talwib ‘ald I-Tawdib (Cairot:
Maktabat Sabih, n.d.), I, 293.
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nafsi, assert there is no particular mode in language imposed for
command.” In this respect, there are allegations that Ibn Surayj
agreed with al-Ash‘ri and even that he ascribed this view to al-
Shafiq. Such assertions are groundless. Indeed, pursuant to such
acceptance, one should argue that if‘a/ mode does not correspond to
an obligation or any other meaning whatsoever without additional
evidence.” However, in al-Wadda’i<, Tbn Surayj notes that command
indicates obligation unless there is a presumption in favor of the
recommendation.

In al-Wada’i<, the Prophet’s acts are classified not in terms of
ruling (obligation-recommendation) but in terms of generality-
particularity; nevertheless, certain sources claim that Ibn Surayj also
classified actions with regard to ruling. Accordingly, in the event that
acts of the Prophet are free from presumptions and clearly intend
worship, they indicate obligation; no other meaning can be ascribed
unless there is contrary evidence. Such deeds are committed
primarily by the Prophet and are not committed either to obey an
imperative or to express the indeterminate.”® Ibn Surayj thus justifies
this distinction through the indication of several verses and consensus
among Companions;” in this respect, he differs from al-Shafi. Thus,
al-Shafii reportedly claims that even the actions of the Prophet,
which  include explicit intention of worship, indicate

>t Ali ihsan Pala, Isldm Hulkuk Metodolojisinde Emir ve Yasaklarmn Yorumu (Ankara:
Fecr Yaymlari, 2009), 85-86.
> See al-Zarkashi, al-Babr al-mubit, 11, 352-353; Abt I-Muzaffar Manstr ibn Muhammad
ibn ‘Abd al-Jabbar al-Tamimi al-Marwazi al-Sam‘ni, Qawati< al-adillab fi -usil, ed.
Muhammad Hasan Isma<l al-Shafi< (Beirut: Dar al-Kutub al-Ilmiyyah, 1999), 1, 49.
0 Abi “Alf ibn Khayrin, Ibn Abi Hurayrah, and al-Istakhri defend the same. See Shams
al-Din Muhammad ibn Uthman ibn ‘Ali al-Mardini, al-Anjum al-zahirat ‘ala hall
alfaz al-Waraqgat fi usil al-figh, ed. ‘Abd al-Karim ibn ‘Ali Muhammad ibn al-
Namlah, 3" ed. (Riyadh: Maktabat al-Rushd, 1999), 175. If there is no intention related
to worship, Ibn Surayj is reported to defend the indication of obligation once again;
nevertheless, for al-Juwayni, this attribution is wrong because Ibn Surayj cannot
defend such a view. See al-Juwayni, al-Burban fi usiil al-figh, 1, 185. Reportedly, long
discussions of this matter took place between the al-Ash‘ari who defended tawaqgquf
and pupils of Ibn Surayj. See Ibn Furak, Mujarrad magalat al-Shaykb Abi I-Hasan al-
Ash<ari, 192.
Husayn ibn Khalaf al-Jabari, “al-lmam Aba 1-<“Abbids ibn Surayj wa-ara>uh® I-
ustliyyah,” Majallat al-Jamiab al-Islamiyyab bi-I-Madinab al-Munawwarah 81-82
(1409): 173-176.
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recommendation. For al-Shafi‘, a verse about the Prophet’s being a
“beautiful model” (Q 33:21), which is also used as evidence by Ibn
Surayj, cannot be interpreted as an indication of obligation, and the
Prophet’s deeds can comprise both recommendation and
obligation.™ Even though he does not address this subject in the
relevant chapter of al-Wada’i<, Ibn Surayj is clearly aware of the
dispute about the indication of actions. Indeed, he provides some
explanations of consensus on the obligatory feature of certain actions
despite the dispute mentioned above.”

In al-Wada’i<, acts of the Prophet are classified in terms of
generality and particularity, with the indication that the actions are
general unless there is adverse evidence. In other words, such action
is the origin of a binding verdict for all Muslims and is not restricted
by the personality of Muhammad (pbuh). Then, again, actions, which
are a type of Sunnah from which shari‘ah originates, indicate rulings
that are valid for everyone subject to shari‘ah. Rulings derived from
the action are valid for everyone regardless of their obligatory or
recommendatory nature.” The third type of Sunnah, namely, tacit
approvals of the Prophet, is handled in terms of the ruling that it
signifies, not content. Accordingly, he argues that they merely signify
recommendation.”” Later works on legal theory treat the tacit
approvals of Muhammad (pbuh) with respect to two aspects in
particular: some wusiil scholars evaluate approvals in terms of action,

% Al-Mardini, al-Anjum al-zabirat, 175-178; Abi -Hasan Taqi al-Din “Ali ibn ‘Abd al-
Kafi al-Subki (d. 756/1355), al-Ibhaj fi sharb al-Minhaj: ‘ald Minhdj al-wusil ild
Glm al-usil li-I-Qadi al-Baydawi al-mutawaffda sanat 685 H. (Beirut: Dar al-
Kutub al-Timiyyah, 1995), II, 264-265; al-Amidi, al-Ihkam, 1, 174; al-Juwayni, al-
Burban fi usil al-figh, ed. Abu ‘Abd al-Rahman Salah ibn Muhammad Ibn
‘Uwaydah (Beirut: Dar al-Kutub al-Timiyyah, 1997), I, 183.

Rubbing on boots (maskb <ald I-kbuff) is an example for this consensus. See al-
Wada’i< fols. 17v-17r. For other examples of acts of Muhammad (pbuh), see ibid.,
fols. 41v, 44r.

For a ruling that is derived from acts of Muhammad (pbuh) and that signifies
generality, see al-Wadda’i< fols. 75r. For discussions about acts of Muhammad (pbuh),
see Abt Shamah Shihab al-Din ‘Abd al-Rahman al-Maqdisi, al-Mubaqqaq min <Gim
al-usil fi-ma yata‘allaq' bi-af‘al al-Rastil, ed. Ahmad Kuwayti (al-Zarqa>: Dar al-
Kutub al-Athariyyah & Riyadh: Dar al-Rayah, 1989). For how Ibn Surayj gives
evidence an act of Muhammad for a general ruling, see al-Wada’i< fols. 75r.

o1 See al-Wada’i< fols. 124v-125r.
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whereas others consider it a third, independent type of Sunnah.®” Ibn
Surayj assesses tacit approvals of the Prophet within the scope of
recommendation; therefore, this may be interpreted as he does not
consider them within the framework of the Prophet’s actions.
Although he does not clearly touch upon this problem, the
conclusion seems reasonable because Ibn Surayj essentially
incorporates evidence of actions within obligation while he deems
approvals to have an advisory character.

Other classifications by Ibn Surayj in the chapter mentioned above
show early traces of the eventually dominant tradition of classification
among kalam-oriented wusiz/ scholars. Figh-oriented wusi/ scholars
traditionally attempt to constitute a quadruple classification,
especially on wording issues; conversely, kalam-oriented wusiil
scholars prefer binary classifications in the company of concept pairs.
Ibn Surayj opts for the concept pair of mujmal-mufassar instead of
mujmal-mubayyan based on the acceptance of the notion that
Sunnah incorporates indeterminate expressions. Apparently, the
debate about whether hadiths comprised indeterminate expressions
emerged upon objections by Dawad al-Zahiri. According to Dawad
al-Zahiri, like the Qur’an, Sunnah does not include an indeterminate
expression; on the contrary, by quoting a phrase, Ibn Surayj defends
the position of al-Shafi against the Zahiri school. The problem is
associated with whether taklif can be determined via indeterminate
addressing and about responsibility in the absence of a legislative
statement (bayawn). Dawad al-Zahiri asserted that Sunnah can
incorporate no indeterminate expression, probably because of the
position of the Prophet.” For Ibn Surayj, deeds should be committed
pursuant to the determinate that unveils the indeterminate;
nevertheless, he does not address the relationship of statements
between verbal, actual, and tacit approval Sunnahs.

2 See Ozkan, Takriri Stinnet ve Sahih-i Bubdri'deki Takrirler, 13-18; id., “Takrir,” in

Tiirkiye Diyanet Vakfi Isidm Ansiklopedisi (DIA), XXXIX, 469.
% Those who accept there are indeterminate expressions in Sunnah point to the
evidence that Muhammad (pbuh) assigned Mu‘adh ibn Jabal to collect alms before
sending him to Yemen, but the Prophet did not make any statement about the
manner of collection. For them, this type of addressing is yet to put forth any
statement, and the responsibility is clear. See al-Zarkashi, al-Babr al-mubit, 111, 455-
456.
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In this respect, Ibn Surayj is involved in another notable problem,
namely, discussion about the retardation of legislative statements
(bayan). This discussion has theological extensions. Although some
views are attributed to al-Shafi4, the issue was treated only as of al-
Muzani and not touched upon by eponym. According to basic Shafii
sources on legal theory, he considers the retardation of bayan
possible; nevertheless, during earliest debates, various opinions are
ascribed to al-Muzani.®* Ibn Surayj supports the idea that a conclusive
and explanatory ruling (bayan) required about a problem that is
indicated in religious sources can lag until the moment when it is
actually experienced and requires a ruling. Most Shafi<s, including
Ibn Surayj’s peers and pupils, agree with him.®

Remaining phrases in the chapter on Sunnah of al-Wada’i¢
address the classification of Sunnah pursuant to various aspects.
Presentation-retardation (muqaddam-mu’akbkbar) signifies the
relation of precedence-subsequence in line with the occurrence order
of hadiths. The relation of generality-particularity between hadiths is
expressed as follows: some hadiths are particular, whereas others are
general, and a hadith on the general is left intact unless there is a
presumption of particularity. Conversely, a particular hadith is left
intact unless there is a presumption on its generality. These phrases
remind the relationship between general and particular, insistently
treated by al-Shafiq in al-Risalab, along with the principles that he
offers for their determination. One prominent argument by Ibn Surayj

% During discussions among pupils of Ibn Surayj about this problem, al-Sayrafi claimed

that retardation of baydn was possible in the eyes of al-Muzani; thereupon, Ibn Abi
Hurayrah protested and, citing al-Manthiir by al-Muzani, asserted that the latter does
not accept retardation of bayan after the moment of the requirement. See al-Zarkashi,
al-Babr al-mubit, 111, 497.

% See al-Shirazi, al-Tabsirab fi usiil al-figh, 207. Despite the foregoing statements, al-
Sayrafi is given among those who reject the possibility of the retardation of bayan.
See Abt Shujac Fakhr al-Din Muhammad ibn ‘Ali ibn Shu‘ayb Ibn al-Dahhan, Taqwim
al-nazar fi mas’ail kbilafiyyab dba’i‘ab wa-nubadh madbbabiyyab nafi‘ab, ed.
Salih ibn Nasir ibn $alih al-Khuzaym (Riyadh: Maktabat al-Rushd, 200D, 11, 79. In the
discussion, opposite views are attributed to al-Sayrafi and Aba Ishaq al-Marwazi; in
later literature, the Mu‘tazilah, most Hanafis, some Shafi‘is and Malikis are considered
a party, whereas the Ash‘aris and most Shafi<is are considered a counterparty.
Accordingly, al-Sayrafi has reportedly changed his mind in this matter following his
discussion with al-Ash<ari. For parts of the debate, see al-Zarkashi, al-Babr al-mubit,
111, 493-501.
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address when and under what circumstances a deed will be
committed pursuant to a general wording. According to Ibn Surayj,
no deed can be performed immediately pursuant to a general
expression and one will wait until it is determined whether a piece of
evidence has particularized that expression. With regard to this
problem, various of al-ShafiTs ideas are interpreted in different
manners, so much so that even adversarial arguments are ascribed to
him; consequently, Ibn Surayj’s many pupils and peers agree with
him, even though al-Sayrafi indicates it is necessary to act pursuant to
the general without seeking any such prerequisite.®® In light of
statements by al-Juwayni, many Shafi‘? us#/ scholars agree with Ibn
Surayj about this question.” Therefore, Ibn Surayj’s statement that a
general hadith will remain general unless there is a presumption of its
particularity should instead be understood through the addition of
the expression, “following relevant research.”®

The following chapter of al-Wada’ic is dedicated to the
authoritativeness of a single-transmitter report. Conditions for the
acceptance of a single-transmitter report and the problem of
authoritativeness are among the fundamental problems in al-Risalab
by al-Shafii, who attains a distinguished position in the face of the
dominant figh traditions of his day through his unique approach and
criticisms. This fact has motivated Ibn Surayj to allocate a separate
chapter to the problem. Ibn Surayj, however, exclusively engages in

% See al-Zarkashi, al-Babr al-mubit, T, 36 ff. Thus, a dispute was born and created

between Ibn Surayj and al-Sayrafi. According to the latter, the main point is the
existence of a particularizing element, and it is necessary to act pursuant to the
precedent situation if no objection is present. Ibn Surayj, however, considers the
absence of a particularizing element as a condition, and relates acting in line with the
general to realizing a condition. For him, the modes that connote the particular can
include all individuals only after the presumptions that can signify the particular are
abolished (ibid., 111, 51). Thereupon, Ibn Surayj was attributed with holding the view
of tawaqquf about whether there is any mode peculiar to the general. Such
attribution, however, is wrong; see ibid., 111, 52-53.

Al-Juwayni, al-Talkbis fi usiil al-figh, 11, 163-164. For al-Sayrafi’s views on the matter
and falsity of expressions ascribed to him, see al-Zarkashi, al-Babr al-mubit, 111, 41-
40.

The problem is debated with its various aspects; remember that there is a distinctive
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assessment between the moment of first encounter addressing (kbitab) and the
moment of due deed and that accordingly, parties’ expressions are interpreted in
various manners.
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grounding the authoritativeness of a single-transmitter report,
refraining from discussions about conditions of action or the validity
of prerequisites proposed by other mujtahids and figh circles. At this
point, al-Wadda’i stands out for incorporating the Qur’anic verses
and hadiths, hitherto unemployed by al-Shafi1 for grounding the
authoritativeness of this evidence, into the discussion and for making
new arguments. In addition to the evidence utilized by al-Shafi4, Ibn
Surayj refers to verses that order rejection of a grave sinner’s reports
without investigation (Q 49:6) and that describe how the Prophet
accepted the reports communicated to him (Q 9:61). According to Ibn
Surayj, the former verse means that reports by just persons should be
accepted, and no hesitation is required. As for the latter verse, the
Prophet relied on the persons who reported to him, regardless of
whether one or two reporters were communicating.” Additional
evidence through Sunnah is that Muhammad (pbuh) relied on the
word of the Bedouin who said he saw a crescent at the beginning of
the month, whereupon he sent ‘Ali, Mu‘adh ibn Jabal, and Ibn
Mas‘ad to Yemen. According to al-Jassas, these hadiths were also
used by ‘Isa ibn Aban to ground the authoritativeness of single-
transmitter report.”’ In addition, the community has agreed that a
report for which there is no opponent should be accepted.”” Even
though it is not mentioned in al-Wada’i<, Ibn Surayj also considers
the evidence of reason while proving the authoritativeness of a
single-transmitter report.”

Consensus, which is the topic of the following title, reflects the
matured contemplation of sources in the phrases of Ibn Surayj.
Although it is clearly stated in al-ShafiTs wsiz/ thought, there is
controversy about whether al-Shafi‘i adopted the approach of four

% In his analysis of evidence to justify the authoritativeness of a single-transmitter report,

al-Jassas criticizes Ibn Surayj, albeit without uttering his name. According to al-Jassas,
no such argument is possible pursuant to the negative implication (mafhiim
mukbalif) in Q 49:6, whereas reasoning related to Q 9:61 is the weakest deduction
ever made on this matter. See al-Fusil fi I-usil, 111, 79-81.
0 Ibid., 82-83.
"' dsa ibn Aban had also justified authoritativeness by virtue of consensus. See ibid., 111,
85.
Argumentation is hereby supported by al-Sayrafi and al-Qaffal among Shafiis and
Abt l-Husayn al-Basti among Mu‘tazilah. See al-Zarkashi, al-Babr al-mubit, IV, 259-
260.
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sources of law.” Nevertheless, we can definitely say Ibn Surayj
placed consensus as the third source, following the Qur’an and
Sunnah. In various parts of al-Wada’i, Ibn Surayj provides
consensus with an equivalent legislative power, in terms of being a
source of law, to the Quran and Sunnah. He bases obligations and
other rulings on this evidence (consensus), verses and hadiths.” The
tinal chapter, which is dedicated to consensus, primarily addresses
the authoritativeness of such evidence before touching upon who has
the ability to participate in consensus and whether there is any
restriction on the number of mujtahids who will deliver an opinion
on the occurrence of consensus. The authoritativeness of consensus
is justified via both the Qur’an and Sunnah. In the verse that identifies
Muslims as a just community (Q 2:143); just means fairness, whereas
witnessing means ruling in truth. Indeed, the witnessing of the
Prophet points to his expression of truth. Relevant grounds in Sunnah
include hadiths such as “My community does not agree upon
perversion.” and “Whatever is beautiful in the eyes of Muslims is
beautiful in the presence of Allah, whatever is ugly in their eyes is
ugly in His presence as well.” For Allah, the consensus among
persons with such attributes is authoritative. Elsewhere, Ibn Surayj
indicates that guidance arises through such consensus.”

Ibn Surayj highlights scholarly competence related to the

7 Joseph E. Lowry, “Does Shafid Have a Theory of Four Sources of Law?,” in Studies in
Islamic Legal Theory, ed. Bernard G. Weiss (Leiden: E. J. Brill, 2002), 23-50. For a
relevant assessment, see Murteza Bedir, “er-Risile,” in Tiirkiye Diyanet Vakfi Isidm
Ansiklopedisi (DIA), XXXV, 118.

7 Ibn Surayj says the following about legislative power of consensus: “A fard
(obligation) can only be conclusive by means of Qur’an, Sunnah or consensus. In
case none of these evidences point out an obligation, the ruling in dispute becomes
Sunnah. As about rubbing of ears, some claim it is obligatory to wash ears as a whole,
while according to some, it is obligatory to wash the inner part or outer part. Since a
Jfard cannot be decided via dispute, wiping ears is Sunnah.” See al-Wada’i< fol. 9v.
To highlight the power of consensus, the section “Taharat al-ma’,” the first title after
the preface in al-Wada’i, enlists the Quran, Sunnah, consensus among the
community and the witnessing of reason as evidence of the cleanliness of water. See
ibid., fol. 2v. Consensus may occasionally be the ground for a ruling together with
Qur’an and Sunnah; however, it may also serve as the basis of ruling on independent
evidence, when certain rulings, not supported by verses and hadiths, are grounded in
consensus. For relevant examples, see ibid., fols. 13v, 46v, 50v, 53r, 57v.

7> See al-Wada’i<, fols. 12v-12r.
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capability to participate in consensus, which will eventually become
a major point of debate. For him, the verses and hadiths, which prove
the authoritativeness of consensus, are related to persons with certain
qualities not everybody. However, such persons will be taken into
account when determining a consensus that will propose a definitive
ruling about any religious issue. In his words, consensus is the affair
of khawdss, not of ‘awamm. Khawdss are persons who are
competent in science and who express the truth. Is there any
threshold on the minimum number of such persons to conclude that
consensus exists? Ibn Surayj’s view on this issue might be his most
striking opinion in the history of Islamic legal theory. For him, the
basis of consensus is the expression of truth; therefore, it can be
occurred even through view of a single person. Ibn Surayj does not
differentiate between emanations of the truth from one, two or three
persons. He grounds the occurrence of consensus both upon Abt
Bakr’s opinion about starting jihad against Hanafites who rejected
giving obligatory alms (zakdh) and upon how Companions adopted
this view even though Abt Bakr was the first and only one to express
it.”® If a consensus can be formed through a single person’s opinion, it
can easily be formed through the view of two or more people. There
is a significant difference between how Ibn Surayj contemplates the
problem and the context in which it is narrated in subsequent usil
sources. Ibn Surayj’s acceptance reminds us of tacit consensus on the
one hand and the consensus, which occurs in a manner similar to
reconciliation after dispute, on the other hand. Nevertheless, usii/
scholars ascribe to him the following opinion: If there is a single
mujtahid during a century, his view can be deemed authoritative at a
level equivalent to consensus.”’

% Al-Wada’i< fols. 125v-125r. For al-Juwayni’s criticism on Ibn Surayj, see al-Zarkashi,

al-Babr al-mubit, V1, 485-486.

77 Abt ‘Abd Allah Shams al-Din Muhammad Ibn Amir Hajj (d. 879/1474), al-Taqrir wa-I-
tabbir, 2™ ed. (Beirut: Dir al-Kutub al-Tmiyyah, 1983), III, 123; Muhammad Amin ibn
Mahmad al-Bukhari Amir Badshah, Taysir al-Tabrir (Beirut: Dar al-Fikr, n.d.), 111, 339-
340, Aba -Hasan ‘Al2> al-Din ‘Ali ibn Sulayman ibn Ahmad al-Mardawi, al-Tabbir
sharb al-Tabrir fi usiil al-figh, eds. ‘Abd al-Rahman ibn ‘Abd Allah al-Jabrin, ‘Twad
ibn Muhammad al-Qarani, and Ahmad ibn Muhammad al-Sarrah (Riyadh: Maktabat
al-Rushd, 2000), IV, 1602. According to Aba Ishdq al-Isfar?’ini, the number is
irrelevant in such condition and consensus can be obtained from the view of a single
interpreter. Nevertheless, according to al-Zarkashi, the majority view matters and
therefore, the number is important. See al-Zarkashi, al-Babr al-mubpit, TV, 516.
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Ibn Surayj does not treat some controversial issues about
occurrence of consensus, such as whether there is a need for
consensus among all scholars or whether reconciliation among the
majority can be called consensus if there is a single opposing scholar.
Nevertheless, the use and manner of assertion of consensus in al-
Wada’i provide us with certain clues about his relevant ideas. At this
stage, his view of consensus and manner of using this evidence
contrasts with certain principles that al-Shafi‘i stressed. In al-Wada’i
evidence of consensus is employed to support the views of his school
and weaken adversarial arguments; therefore, it sometimes actually
goes beyond the theoretical framework established by al-Shafi‘.”

In al-Wada’i<, the last chapter to directly address usil al-figh is
dedicated to grounding the authoritativeness of analogy. Analogy
stands out as a more serious problem than other sources because of
the transformation of ongoing debates on authoritativeness, along
with the actual adversaries and addressees of Ibn Surayj. Because al-
Shafiq established a strong relation between #tibdd and analogy and
almost identified the two, his evidence and arguments for the
justification of #jtibdd and the prevailing opinion (ghalib al-zann)
were suitable to employ in discussions about the authoritativeness of
analogy in the ensuing literature. Moreover, because the examples
used in al-Shafi‘U’s arguments were a type of ijtihad of tabqiq al-
mandt, he had to develop new arguments against analogy deniers
accepting this type of reasoning.” Ibn Surayj stands out as a figure

According to Ibn Abi Hurayrah, the pupil of Ibn Surayj, there is a difference between
whether such a person is in an administrative position or is a mufti/ mujtabid, the
view of the former cannot be considered as consensus, whereas the view of the latter
can. See al-Amidi, al-Ihkam, 1, 312.
8 Tbn Surayj treated certain problems of substantive law with regard to contradiction
between consensus and disagreement, and reinforced the rules on which madhhab
views are based; for relevant examples, see al-Wada’i fols. 3r-4v, 6r-7v, 12v-13r,
15v, 18r. Al-Shafi objects to the fact that local agreements in Medinah and some other
regions are adopted as consensus; for him, the entire community should agree on an
issue before it can become consensus. For al-ShafiTs view on consensus, see Bilal
Aybakan, Fikib flminin Olusum Siirecinde icma (Istanbul: Iz Yayincilik, 2003), 120-
131.
7 Al-Shafiq grounds the legitimacy of #jtibdd and prevailing opinion (ghdlib al-zann)
on examples such as determination of giblah and the designation of justness of
witnesses and of animals to be sacrificed upon breaching the prohibitions of hajj.
These examples are in kind of ijtibad of tabqiq al-manat. For further information, see
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who not only explicitly used al-Shafi‘’s arguments in debates on
analogy but also developed new arguments. His efforts can
deservedly be considered as a defense of al-Shafi in particular and
Sunni figh in general against the Zahiri school, which was on the rise
as an analogy denier during early fourth-century AH. Ibn Surayj made
a substantial contribution to the development of analogy through his
debates with Zahiri jurists, along with his works for grounding the
authoritativeness of analogy. Indeed, the texts, written during his
discussions about analogy with Muhammad ibn Dawad, reportedly
reached a thousand pages. Al-Radd ‘ald Dawid [i inkdarib' I-qiyds
and Ithbat al-qiyas, which are attributed to Ibn Surayj in the relevant
sources, can be considered the records of these debates.*

Apparently, Ibn Surayj included three pieces of evidence, except
for the verse about prohibitions of hajj, in analogy debates. Al-Shafi,
who treated debate based on ijtibad and the prevailing opinion
(ghalib al-zann), had not cited the mentioned verses as evidence.
Conversely, Ibn Surayj cites as evidence the verse “So take warning,
O people of vision!” (Q 59:2) and becomes the first to develop the
well-known argument that analogy is a transition procedure.®’ The
evidence cited by Ibn Surayj to ground the authoritativeness of
analogy also comprises a description of analogy and explanations of
its elements. For example, the description of analogy for the first
piece of evidence, the word istinbat (Q 4:83), is as follows: “Analogy
is an istinbat (unveiling of a meaning through ijtihad) that is drawn
by ascribing the new problem (far9 to the precedent (as)) pursuant
to similarity between them in terms of precedence.” In the fourth
piece of evidence, the word “equivalent/mithl’ (Q 5:95) is identified
with analogy, and he asserts that “Analogy is to ascribe one thing to
its similar (nazir) grounding on the commonality between them.”
The third piece of evidence (Q 5:89) is interpreted to highlight the
principles of investigation (fabarri)) and cautious attitude (ibtiyap,
insisting that these principles are possible only through judgment by
reasonable persons. Following his second piece of evidence (Q 2:20),
Ibn Surayj provides an interesting justification: the use of

Yunus Apaydimn, “Kiyas,” in Tiirkiye Diyanet Vakfi Islam Ansiklopedisi (DIA), XXV,
530.
80 See al-Zarkashi, al-Babr al-mubit, V, 26.
81 Al-Qasani, the Zahiri scholar who objects to Ibn Surayj in this debate, cites the verse
on the sufficiency of the Quran (Q 29:51) as counterproof. See al-Zarkashi, al-Babr
al-mubit, V, 22.
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representation and resemblance by omniscient Allah to provide man
with justification of/grounds for (wajh) his knowledge serves as a
ground for their use by people who are subject to deficiency and
ignorance.

Strikingly, Ibn Surayj expressed almost all of the key concepts
used for analogy during his assertion of the verses noted above as the
basis for authoritativeness. His definitive phrases are knitted with
concepts such as istinbat, ishtibab, tamthil, tashbib, nazir, mithl,
wagjh, and tabarri. His evidence through Sunnah is a hadith that is not
uttered by al-Shafi‘i in this respect and that will eventually become
much-debated in relevant discussions. Ibn Surayj, who grounds the
authoritativeness of analogy with verses and hadiths in al-Wada’i¢, is
also attributed with rational arguments in wusiz/ sources.*” These
arguments comply with phrases that are provided after the evidence
in al-Wada’i<. For example, new incidents for which there is no
ruling in verses and hadiths are mentioned in the Qur’an and Sunnah
in terms of cause (%llab), although not in wording. The difference
between precedent and new incidents, which are elements of
analogy, is that precedent is cited in terms of both name and
meaning, whereas new incidents are only cited in terms of meaning.*
In the event of a nominal difference between a precedent and a new
incident that have the same meaning, one needs an analogy, namely,
to send the new back to the precedent pursuant to the relevant verse
(Q 4:59). Ibn Surayj gives the Qur’an and Sunnah as the precedent
and does not discuss whether rulings determined via consensus can
serve as a precedent in the analogy process.

References to Ibn Surayj in the usiil al-figh literature reveal that his
contribution to evidence of analogy was not restricted to discussions
of authoritativeness. He addresses several problems about the use of
such evidence and the determination of its limits, expressing views
on many issues that were already being discussed or even asserted by
him the first time. Accordingly, Ibn Surayj can be considered an wusit/
scholar who wanted to expand the domain of analogy. For example,
he objects to the view that analogy can be conducted exclusively

82 See al-Zarkashi, al-Babr al-mubit, V, 26.
8 In al-Wadd’i, the relevant expression reads “the new one is mentioned in name;”
nevertheless, it must be as set forth above, because the former contradicts Ibn Surayj’s
purpose. This error, probably caused by a copying mistake, is repeated in both
versions. See ibid., fol. 126v; 11, 677 (Salih ibn “Abd Allah’s edition).
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through <llah, claiming that analogy can be instead carried out based
on names and language. For him, <%llabh is not an element that
connotes legal judgment as of the beginning but is merely proof that
shows the name of the new. Therefore, it is possible to conduct
analogy through an indication of the name.* To extend the domain
of analogy, Ibn Surayj also asserts that general wordings in the
Quran can be particularized through clear analogy (al-giyas al-
jali).”” With respect to Ibn Surayj’s other contributions to thought on
analogy, he states that there is a consensus about the permissibility of
analogy on ‘aqliyyat® addresses the issue of analogy of

% This is exactly like how, pursuant to analogy to the term “fornication,” sexual

intercourse with animals is also deemed fornication or how, pursuant to analogy to
the term “theft,” grave robbing is subject to same ruling. See al-Jabari, “al-Imam Abu 1-
‘Abbas ibn Surayj wa ara>uh® l-ustliyyah,” 37-38. For al-Basti, Ibn Surayj’s opinion is
therefore wrong; according to the former, most rulings are determined through their
meaning, and not their name. See Abu l-Husayn Muhammad ibn °Ali al-Basri, al-
Mutamad. fi usiil al-figh, ed. Khalil al-Mays (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1983),
I, 272-273. Shafi9 jurist al-Kiya al-Harrasi agrees and claims that al-ShafiTs
expressions about wine (kbamp) falsified the views of Ibn Surayj. See al-Zarkashi, al-
Babr al-mubit, V, 64-65. Al-ShifiTs view on the matter is unclear. Hanafi usil writers
and al-Zanjani indicate that al-Shafi accepts analogy in language; some Shafiq wsii/
scholars, however, disagree. Ibn Surayj’s disciple Ibn Abi Hurayrah, Shafig wsal
scholars al-Shirazi, al-Razi and Maliki scholar al-Baqillani support Ibn Surayj, whereas
al-Juwayni, al-Amidi, al-Ghazali, most Hanafis and Ibn al-Hijib do not. See
Muhammad ibn “Ali al-Yamani al-Shawkani, Irshdad al-fubiil ild tabqiq al-haqq min
Gim al-usil, ed. Ahmad “Izza ‘Inayah (Beirut: Dar al-Kitab al-‘Arabi, 1999), I, 49; al-
Amidi, al-Ihkam, 1, 57; Hasan ibn ‘Umar ibn ‘Abd Allah al-Sinawini (d. 1347), al-Asl
al-jamic li-idab al-durar al-manzimab fi silk Jam< al-jawami< (Tunis: Matba‘at al-
Nahdah, 1928), 1, 66. In the beginning, al-Subki did not accept this view, but later, he
changed his mind, agreeing with Ibn Surayj. See Taj al-Din Abt Nasr ‘Abd al-Wahhab
ibn Taqi al-Din al-Subki, al-Ashbah wa-l-naza’ir, eds. ‘Adil Ahmad ‘Abd al-Mawjad
and ‘Ali Muhammad Mu‘awwad (Beirut: Dar al-Kutub al-<Ilmiyyah, 1991), 11, 174-175.
For justifications of Ibn Surayj, see al-Jabtri, “al-lmam Abt 1-‘Abbas ibn Surayj wa-
ara’uh® l-ustliyyah,” 37-38.

% Taqi al-Din al-Subki, al-Ibhdyj fi sharb al-Minbdj, 11, 175; al-Amidi, al-Ihkam, 11, 337.
According to al-Zarkashi, hereby view, attributed to Ibn Surayj, does not reflect his
true opinion; therefore, Ibn Surayj defends this argument on the ground of generality
and not through clear analogy. See al-Babr al-mubit, 111, 369.

8 Al-Zarkashi, al-Babr al-mubit, V, 63.
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resemblance,” proposes a rule for how testing (sabr) can be carried
out to determine <llah®® accepts the particularization of <llah
determined via verses and hadiths® and performs an octal
classification of analogy.” Apart from problems about sources, he
delivers opinions on many other questions within the scope of usiil.
Consequently, Ibn Surayj has become an opponent of various
problems in classical usiil works.” Bab talab al-<ilm, the final chapter
of al-Wada’i<, should have been written with reference to a chapter
in al-Risalab. Previously in his al-Mukbtasar, al-Buwayti had also
provided a classification of knowledge for learning about al-Shafi<.
Although Ibn Surayj does not reflect this classification completely as
is, his distinction between obligatory and virtue (fadl) recall al-
ShafiTs classification.”

4. Assessment and Conclusion

Late third- and early fourth-century AH witnessed significant
developments of the evolution of uszil al-figh thought. In this post-al-
Risalah period, many texts were written about usi/ al-figh. Most of
these texts consist of treatises on certain topics, introductions on
substantive law books, or relevant chapters in works about various
problems that are not directly about Islamic law. Although the period
between al-ShafiT and Ibn Surayj was a time when issues about usi/
al-figh were much debated and problems gradually became detailed
and comprehensive, the writings on usi/ had not yet become an

There are controversial views about this matter that cite him. See al-Jabari, “al-Imam

Aba 1-‘Abbas ibn Surayj wa-ara’uh® l-ustliyyah,” 38-39; al-Juwayni, al-Talkbis fi usiil

al-figh, 1M1, 236-237; al-Zarkashi, al-Babr al-mubit, V, 41-42.

% Al-Zarkashi, ibid., V, 181-182.

8 Al-Zarkashi, ibid., V, 137.

% Al-Sam‘ani and through him, al-Zarkashi, mention this classification, but do not relate
the sections within. See al-Sam<@ni, Qawdti< al-adillab, 11, 126; al-Zarkashi, ibid., V,
30.

% Many views are attributed to him with regard to much debated issues among wsitl

scholars, such as the authoritativeness of opinions of Companions (gawl al-sabdabi)

and the revealed laws preceding Islam (shar< man qabland), istishab etc. For

example, see al-Shirazi, al-Tabsirab fi usiil al-figh, 207, Aba Hamid Muhammad ibn

Muhammad al-Ghazali, Shifa’> al-ghalil fi bayan al-shabab wa-lI-mukbil wa-masalik

al-tadil, ed. Hamad al-Kubaysi (Baghdad: Matba‘at al-Irshad, 1970), 342-344, 368; al-

Jaburi, “al-Imam Abu l-‘Abbas ibn Surayj wa-ara’uh® l-usaliyyah.”

%2 For comparison, see al-Risdlah, 357-369; al-Buwayti, al-Mukbtasar, fol. 172v.
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independent discipline.”” Works by Ibn Surayj on wsi/ should be
evaluated in this respect.

Ibn Surayj occupies a distinguished position in the history of
Islamic legal theory. His works on wusi/ include relevant chapters,
already discussed here, within al-Wada’i<, apparently polemical
treatises on analogy, and citations based on his discussions with his
pupils and circle. In consideration of limited data from al-Wada’i¢
and extinct treatises, these citations become even more important for
relating Tbn Surayj’s views on usiil. References to Ibn Surayj in later
ustil literature are mostly based on these citations and works written
by subsequent Shafi1 wsii/ scholars, his pupils above all. Works by
Ibn al-Qas, Abt Ishaq al-Marwazi and al-Sayrafi are especially worth
mentioning.

Ibn Surayj owes his place in the history of Islamic legal theory to
his interest in Islamic theology (kaldm) and disciplines that
developed along with Islamic theology. The reserved attitude of al-
Shafiq and his pupils about Islamic theology enabled acceptance of
their new figh approach among Ahl al-hadith circles; consequently,
almost all of this circle’s prominent figures, including Ibn Surayj’s
tutor al-Anmati, adopted an explicitly adversarial attitude against
Islamic theology. Ibn Surayj, however, did not embrace this attitude
completely, instead addressing disciplines such as dialectic and
disputation (jadal and mundzarahb) that are not appreciated by those
circles. Ibn Surayj’s environment in Baghdad must have influenced
his behavior. Ibn Surayj attended several courses by Abu I-Husayn al-
Khayyat and Abt I-Hasan al-Bardha‘i, prominent Mu‘tazili scholars of
the time. In addition, he made room for personalities such as al-

% In his papers on Ibn Dawad al-Zahiri and al-Tabari, Devin Stewart claims the
opposite, asserting that in the mentioned period, usil al-figh attained the status of an
independent discipline and accompanied the first examples of his writings. For him,
these earliest examples by Ibn Dawad and al-Tabari had a similar content and style to
later usil works, albeit comprising notable differences compared to al-Risalah. See
“Muhammad b. Jarir al-Tabari's al-Bayan ‘an ustil al-abkam and the Genre of Usiil
al-Figh in Ninth Century Baghdad,” in Abbasid Studies: Occasional Papers of the
School of Abbasid Studies, Cambridge, 6-10 July 2002 (Leuven: Peeters Publishers
and the Department of Oriental Studies, 2004), 346-348; “Muhammad b. Da’ad al-
Zahir’s Manual of Jurisprudence: al-Wusiil ila Ma‘rifat al-Usil,” in Studies in Islamic
Legal Theory, ed. Bernard G. Weiss (Leiden: Brill, 2002), 137.
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Mas<Gdi in his circle.”* The main proof of Ibn Surayj’s interest in these
domains is the attribute of mutakallim himself, in addition to faqib
and usali” According to Ibn Surayj, Islamic theology and its methods
would not harm Islamic law in any manner; therefore, he took these
methods to legal theory.” After him, Shafiq jurists began to devote
greater attention to Islamic theology.” This intervention undeniably
influenced the formation of the characteristic of the tradition of
writing on legal theory, which is known as Islamic theology-oriented
usitl (tarigat al-mutakallimin). Abt Hafs al-Mutawwi‘i describes Ibn
Surayj’s contribution to the emergence of this new approach, which is
intertwined with dialectic and disputation, by dubbing him “the
person who opened the door to disputation and taught dialectic to
people.””

In his writings about creeds, Ibn Surayj seems to have adopted the
Salaf creed; nevertheless, he did not refrain from entering debates
that disturbed Ahl al-hadith circles at the time. The points of debate at
the forefront related to goodness-evil (husn-qubh), such as the status
of things before revelation and the problem of gratitude to a giver of
benevolence, are enlightening examples for determining Ibn Surayj’s
attitude. In both debates, Ibn Surayj agrees with the Mu‘tazilah,
indicating that things were based on permissibility before revelation
and that gratitude to a giver of benevolence is reasonably
obligatory.” His views on these problems were supported by some of

%t Siikrii Ozen, “Ibn Siireyc,” in Tiirkiye Diyanet Vakfi Isidm Ansiklopedisi (DIA), XX,
364. About Ibn Surayj’s attending courses by Aba I-Husayn al-Khayyat, see Abu I-
Hasan <Imad al-Din ‘Abd al-Jabbar ibn Ahmad Qadi ‘Abd al-Jabbar, Fadl al-i‘tizal wa-
tabaqat al-Mu ‘tazilab, ed. Fu’ad Sayyid (Tunis: al-Dar al-Tanisiyyah, 1974), 301.

% See Abi I-Faraj Muhammad ibn Ishaq Ibn al-Nadim, a/-Fibrist, ed. Ibrahim Ramadin
(Beirut: Dar al-Ma‘rifah, 1997), 263.

% T.Nagel, “Ahmad b. ‘Omar b. Sorayj,” in Encyclopaedia Iranica, 1, 643.

7 Bilal Aybakan, “Safil Mezhebi,” in Titrkiye Diyanet Vakfi Isidm Ansiklopedisi (DIA),
XXXVIIL, 237.

% Al-Subki, Tabagat al-Shafiyyab al-kubrd, 11, 22.

% For Ibn Surayj’s argument and his thoughts about status of things prior to shari‘ah, see

al-Wada’i fols. 123r-124v. For various parties views of that question, see al-

Zarkashi, Salasil al-dbabab, ed. Safiyyah Ahmad Khalifah (Cairo: al-Hay’ah al-

Misriyyah al-“Ammah li-I-Kitab, 2008), 120-122; also see Abu 1-Baga’ Taqi al-Din

Muhammad ibn Ahmad Ibn al-Najjar al-Hanbali, Sharb al-Kawkab al-munir bi-

mukbtasar al-Tabrir, ed. Muhammad al-Zuhayli and Nazih Hammad, 2" ed. (Riyadh:
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his pupils and were defended in Shafii circles for some time;
nevertheless, they eventually caused a disturbance. The emergence
of disturbance was primarily attributable to the gradual identification
of the Shafits with the Ash<ri school. Indeed, major Ash‘art
theologians such as al-Baqillani and Abt Ishaq al-Isfara’ini accept the
superior status of Ibn Surayj and some others in the science of
jurisprudence but complain that these personalities, who read and
were influenced by Mu‘tazili works in their old age, unconsciously
adopted certain Mu‘tazili views, unaware of their consequences.'”
According to Reinhart, discussions arising from Ibn Surayj’s
theological attitude emerged once he began to discuss certain issues
that previously were not discussed in Ahl al-hadith circles and thus
opened “Pandora’s box.”""!

Because of this attitude, Ibn Surayj was partially ignored during
subsequent periods of the Shafii school, and some of his views and
approaches were abandoned. His preferences in substantive law and
usil did not gain high recognition in later periods. Nevertheless, for a
time he was a very notable Shafi< jurist and wsii/ scholar. During early
fourth-century AH, he was the most influential Shafi‘i mujtabid and
established the line representing the mainstream Shafi<i school.
Indeed, in some of the discussions mentioned above, he gained his
pupils’ support, and Ibn Surayj’s opinions and approach were
recognized in Shafi‘ circles for some time. This shows that during the
first half of fourth-century AH, a Shafi<i identity was established
around Ibn Surayj’s views. It is necessary to consider this periodic
influence in recognizing Ibn Surayj’s place both in the history of usiil
and in the formation of the Shafii school in terms of opinions on the
substantive law.

Ibn Surayj's efforts in usi/ highlight an important historical era for
the development not only of usi/ thought but also of legal theory as
an independent discipline. If al-Shafi4 is considered the first writer on
usiil, we can say that his emphases and essential theses were adopted
and maintained by his pupils, whereas Ibn Surayj, in general terms,

Maktabat al-Ubaykan, 1997), 1, 325-329; al-Zarkashi, al-Babr al-mubit, 1, 203; al-
Sam<ani (d. 489/1096), Qawadtic al-adillab, 11, 48.

10" See al-Zarkashi, al-Babr al-mupit, 1, 140-141; al-Subki, Tabagat al-Shafiiyyab al-
keubrd, 111, 202.

1A, Kevin Reinhart, Before Revelation: The Boundaries of Muslim Moral Thought
(Albany: State University of New York Press, 1995), 16.
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inherited the usi/ thought of the Shafi‘ circle. In this respect, we can
discuss the continuity of al-ShafiT and Ibn Surayj’s efforts on wusil. Ibn
Surayj continued to discuss the problems pursuant to his inherited
way of thought, brought along certain expansions in various aspects
and paved the way for partial evolutions in conventional thought. His
approach to abrogation, style of intervention with discussions such as
the retardation of baydn, and use of consensus as evidence for
substantive legal issues are all worth mentioning as examples of
continuity and interruptions in #sz/ thought.
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